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Ko.  2.  VTL  Dxmlop  92.     12  Nov.  1844.     2iid  Div.— Lord  Ivory. 

Kev.  RoBBRT  Cameron,  (Anderson's  Trustee,)  Nominal  liedseT.— Penney 

— Moncreiff, 

Margaret  Anderson  and  Others,  Claimants. — Rviherfurd — Maefarlane, 

Tntd — Etpenses — Legacy — Testament — Factor, — 1.  In  the  administration  of  a  testa- 
mentary trust,  the  trustee  made  payment  to  certain  of  the  special  legatees,  and  also 
to  the  residuary  legatees,  of  part  of  their  provisions  under  the  settlement ;  a  special 
legatee,  who  had  not  heen  paid  to  the  same  extent  as  the  others,  hrought  an  action 
for  the  amount  of  her  provisions ;  this  action  the  trustee  resisted,  on  the  ground  that, 
till  the  truster's  debts  were  paid,  there  could  be  no  claim  for  a  legacy ;  eventually, 
however,  he  agreed  to  pay  her  rateably  with  the  others,  and  to  pay  her  expenses  of 
process.  In  a  question,  whether  the  trustee  was  entitled  to  state  the  expense  of  this 
action  against  the  trust  estate,  or  whether  he  was  personally  liable  therefor, — Circum- 
stances in  which  held,  that  he  could  not  so  state  it,  as  in  a  question  with  the  legatee, 
pursuer  of  the  action,  but  that  having  acted  in  bona  fide,  he  was  entitled  to  do  so,  as 
with  the  other  special  and  the  residuary  legatees,  it  being  understood  that,  if  there 
were  funds  to  pay  the  special  legatees  in  full,  and  also  a  residue,  the  expenses  would 
fall  to  be  paid  out  of  the  residuary  fund.  2.  A  trustee,  who,  it  was  declared,  should 
not  be  liable  for  omissions  or  neglect  of  diligence,  but  only  for  his  own  intromissions, 
held  not  liable  for  arrears  of  rent  caused  by  the  want  of  due  care,  and  by  failure  to 
do  diligence  on  the  part  of  the  factor  on  the  trust  estate. 

Proceis — Accountant's  Report, — Observed,  that  a  remit  to  an  accountant  is  not  of  the 
character  of  a  quad  reference,  but  that  parties  are  entitled  to  object  to  all  grounds 
on  which  he  forms  his  opinion. 

The  late  John  Anderson,  writer  in  Glasgow,  died  in  May  1826,  leaving  a  trust-dis- 
position and  settlement  for  the  following  purposes: — Ist,  Payment  of  the  testator's 
debts,  and  sick-bed  and  funeral  charges.  2d,  Payment  of  an  annuity  of  L.30  to  his 
sister,  Margaret  Anderson,  and,  after  her  death,  to  his  sister,  Janet  Anderson,  beginning 
the  ^t  term's  payment  at  the  first  term  of  Whitsunday  or  Martinmas  after  his  death. 
3d,  Payment  of  an  annuity  of  L.80  to  Mrs.  Jane  Keid  or  Hay,  who  had  lived  some  time 
with  Mr.  Anderson  as  his  housekeeper,  commencing  at  the  first  Whitsunday  or  Mar- 
tinmas after  his  death.  4th,  Payment  of  a  legacy  of  L.100  to  the  same  party,  payable 
at  the  same  term.  5th,  Payment  of  L.1500  to  each  of  his  natural  daughters,  Margaret 
and  Ann  Anderson,  in  liferent,  and  to  their  children  in  fee,  with  interest  from  the  first 
term  of  Whitsunday  or  Martinmas  after  his  death.  6th,  Payment  [93]  of  L.300  to  the 
children  of  a  deceaised  brother,  Forbes  Anderson,  equally  among  them,  payable  twelve 
months  after  the  first  term  of  Whitsunday  or  Martinmas  after  his  death.  7th,  Payment 
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of  a  legacy  of  L.50  to  tbe  Eoyal  Infirmary  of  Glasgow.  8th,  The  residue  of  the  estate, 
under  the  burden  of  the  above  legacies  and  annuities,  was  declared  to  pertain  and  belong 
to  the  testator's  natural  sons,  Alexander  and  Thomas  Anderson,  equally  betwixt  them. 

The  trust-deed  conveyed  to  the  trustees  Mr.  Anderson's  whole  property,  heritable 
and  moveable,  and  conferred  on  them  power  to  sell  and  to  borrow  money  on  the  estate, 
and  to  grant  all  necessary  deeds  for  carrying  the  trust  iuto  effect.  It  was  also  declared 
that  the  trustees  should  not  be  liable  in  omissions,  or  for  any  neglect  of  diligence,  nor 
the  one  for  the  other,  but  each  for  his  own  intromissions  only ;  and  power  was  given  to 
them  to  appoint  a  factor,  and  to  allow  him  a  reasonable  gratification  for  his  trouble. 
The  trustees  were  further  appointed  to  be  the  testator's  executors,  and  were  nominated 
to  be  tutors  and  curators  to  his  children  and  their  issue. 

The  trust  thus  constituted  by  Mr.  Anderson  was  accepted  of  by  three  of  the  trustees 
named,  of  whom  the  Rev.  Robert  Cameron  became,  after  some  years,  the  sole  survivor. 

On  the  trustees  entering  upon  the  management  of  the  estate,  they  found  the  heri- 
table property  left  by  Mr.  Anderson  burdened  to  a  large  amount,  and  experienced  con- 
siderable difficulty  in  realizing  the  estate,  from  the  confusion  in  which  his  affairs  had 
been  left.  It  appeared,  however,  at  that  time,  that  there  would  be  a  probable  balance 
remaining  over,  s^ter  the  payment  of  the  debts.  Shortly  after  Mr.  Anderson's  death, 
the  trustees  made  considerable  payments  to  the  annuitants  and  legatees,  including  the 
residuary  legatees,  and  the  other  children  of  the  testator,  who  were  then  in  minority, 
and  were  entirely  dependent  for  support  on  the  funds  left  by  their  father.  Among  the 
other  annuitants  and  legatees,  some  payments  were  made  to  Mrs.  Jane  Reid  or  Hay. 

About  eighteen  months  after  Mr.  Anderson's  death,  actions  were  brought  against 
the  trustees  by  Mrs.  Reid,  claiming  immediate  payment  of  the  annuity  of  L.80  left  to 
her  in  the  trust-settlement;  and  also  for  her  legacy  of  L.IOO.  To  these  actions  the 
trustees  returned  defences,  in  which  they  pleaded,  1.  That  Mrs.  Reid  being  a  married 
woman,  could  not  maintain  the  action  without  concurrence  of  her  husband,  or  without 
a  mandatary,  her  husband  being  resident  abroad;  and,  2.  That  the  action  was  premature, 
inasmuch  as,  till  the  estate  was  realized,  and  the  truster's  debts  paid,  payment  of  the 
legacies  and  annuities  could  not  be  made.  The  first  defence  was  obviated  by  the 
appointment  of  a  curator  ad  litem.  In  the  course  of  the  process,  Mrs.  Reid  averred 
that  there  had  been  a  misapplication  of  the  trust-funds  on  the  part  of  the  trustee,  and 
that  he  had  made  payments  to  the  other  annuitants  and  legatees  to  her  prejudice,  and 
more  especially  to  the  reversionary  disponees,  to  whom  the  residue  [94]  had  been  con- 
veyed, only  subject  to  the  payment  of  all  the  annuities  and  legacies.  In  answer,  it  was 
admitted  by  Mr.  Cameron,  the  trustee,  that  he  had  made  some  advances  to  the  truster's 
sisters  and  children,  as  they  were  otherwise  totally  unprovided  for ;  and  that,  although 
he  had  at  first  made  some  payments  to  Mrs.  Reid,  he  had  afterwards  declined  to  do  so, 
on  account  of  the  unpromising  state  of  the  trust  affairs,  and  in  respect  she  had  no 
natural  claims  like  the  sisters  and  children  of  the  truster ;  and  that  upon  enquiry  as  to 
the  causes  of  Mr.  Anderson  having  bestowed  upon  her  a  provision,  there  seemed  reason 
to  question  its  validity. 

The  Lord  Ordinary  in  the  case  remitted  to  Mr.  Cleghorn,  accountant,  for  the 
purpose  of  ascertaining  the  amount  of  free  fund  then  in  Mr.  Cameron's  hands,  and  also 
to  what  amount  payments  had  been  made  by  him  to  the  residuary  legatees,  not  warranted 
by  the  terms  of  the  trust-deed,  and  to  the  other  legatees,  not  rateably  with  the  payments 
made  to  Mrs.  Reid,  but  to  a  greater  amount  in  proportion  to  their  legacies. 

The  results  of  Mr.  Cleghorn's  report,  under  this  remit,  were,  inter  oZto,  1.  That  the 
free  fund  in  the  hands  of  the  trustee  had  been  diminished  by  payments  made  to  the 
residuary  legatees,  Alexander  and  Thomas  Anderson,  unwarranted  by  the  trust-deed,  to 
the  extent,  as  at  31st  December  1834,  of  L.664,  4s.  8d.  2.  That  Mrs.  Reid  had  been 
paid  at  the  rate  only  of  2s.  3d.  per  pound  upon  the  principal  sums  due  to  her,  while 
some  of  the  other  legatees  had  received  10s.  Id.  per  pound,  and  one  of  them,  the 
Infirmary  of  Glasgow,  had  got  nothing ;  and,  3.  That  to  pay  Mrs.  Reid  rateably,  or  in 
proportion  with  the  most  favoured  legatees,  she  ought  to  receive,  above  what  had  been 
paid  her  before  31st  December  1834,  L.383. 

Upon  this  report  being  lodged,  an  arrangement  was  entered  into  by  Mr.  Cameron 
vrith  Mrs.  Reid,  (carrying  out  a  suggestion  by  the  accountant  to  that  effect,)  by  which 
he  agreed  to  pay  to  her  the  above  sum  of  L.383,  and  also  the  accounts  of  expenses, 
which  had  been  incurred  by  her  in  the  process ;  and  these  sums  were  accordingly  paid. 
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TheieafteT  the  whole  affain  of  the  trust  were  brought  into  CSourt  by  an  action  of 
multiplepoinding  raised  in  the  name  of  Mr.  Cameron,  by  Alexander  and  Thomas 
Anderson,  the  residuary  legatees,  in  which  the  various  beneficiaries  under  Mr.  Anderson's 
settlement,  or  those  in  their  right,  appeared  as  claimants.  In  this  action  the  Lord 
Ordinary,  in  June  1838,  before  answer,  remitted  to  Mr.  Donald  Lindsay,  accountant,  to 
examine  the  process  and  productions,  and  to  report,  recommending  him  to  adopt  the 
report  by  Mr.  Cleghom,  so  far  as  available. 

Under  the  report  which  Mr.  Lindsay  gave  in  on  this  remit,  the  following  questions 
were  raised  : — (1.)  Mr.  Lindsay  reserved  for  the  consideration  of  the  Lord  Ordinary  the 
question  whether  the  expenses  of  the  actions  between  Mrs.  Reid  and  the  trustee 
(amounting  in  all  to  L.530,  17s.  2d.)  ought  to  be  placed  to  his  credit  in  the  trust- 
accounts,  or  whether  he  was  to  be  held  as  individually  liable  for  these  expenses  1 
Objections  were  [95]  stated  for  Mr.  Cameron  to  the  report.  (2.)  In  so  far  as  the 
I  accountant  had  struck  off  L.44, 8s.  lid.  from  the  commission  paid  to  Mr.  Robert  Anderson 

as  factor  on  the  estate,  which  had  been  allowed  by  Mr.  Cleghom  in  his  report  in  the 
action  with  Mrs.  Reid.  (3.)  A  sum  of  L.205  had  been  paid  to  Mr.  Cleghom  for  making 
out  the  report  in  the  action  with  Mrs.  Reid.  As  this  report  was  to  a  great  extent  avail- 
able to  Mr.  Lindsay  in  his  statement  of  the  trust  accounts,  independently  of  the  special 
questions  with  Mrs.  Reid  which  it  embraced,  he  stated  one  half  of  Mr.  Cleghom's  fee 
among  the  expenses  of  the  trust  management,  the  other  half  being  held  as  part  of  the 
expenses  of  Mrs.  Reid's  actions.  To  this  Mr.  Cameron  objected,  contending  that  the 
trust  estate  should  have  been  debited  with  the  whole  sum.  (4.)  Mr.  Lindsay  further, 
in  reference  to  certain  arrears  of  rent  due  by  two  tenants  of  the  names  of  Barclay  and 
Caldwellf  expressed  an  opinion  that  the  factor  appointed  by  the  trustee  had  not  acted 
with  sufficient  prudence,  nor  use  proper  diligence.  Mr.  Cameron  objected  to  this  part 
of  the  report)  in  so  far  as  it  went  to  intimate  an  opinion  as  to  his  liability  for  the  arrears. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "  Having  heard  parties  upon  the 
accountant's  report,  and  made  avizandum,  and  having  thereafter  resumed  consideration 
of  the  said  report^  as  well  as  of  a  previous  report  by  the  late  Mr.  Cleghom,  therein 
referred  to,  with  the  closed  record  and  whole  process,  approves  of  the  report  generally, 
and  finds  in  terms  thereof,  so  far  as  the  accountant  has  reported  a  definite  opinion  on 
the  various  matters  embraced  in  it :  And  qtioad  vltra^  Prtmo,  As  regards  the  special 
question  raised  between  the  parties  as  to  the  expenses  of  the  conjoined  actions  at  Mrs. 
Beid's  instance,  which  the  accountant  has  submitted  for  the  opinion  of  the  Lord  Ordi- 
nary, finds  that,  at  all  events,  as  between  the  nominal  raiser  and  the  said  Mrs.  Reid, 
the  raiser  is  not  entitled  to  charge  the  estate  with  any  part  of  said  expenses :  Finds, 
that  neither  is  he  entitled,  in  the  circumstances,  to  charge  the  estate  therewith,  even  as 
in  a  question  between  him  and  the  other  parties,  whether  the  special  or  the  residuary 
legatees ;  and,  therefore,  finds  that  the  whole  amount  of  said  expenses,  with  the  interest 
chaiged  thereon,  must  be  added  to  the  balance,  which  the  accountant  has,  in  his  general 
report,  brought  out  against  the  raiser  as  at  31st  December  1839 ;  reserving,  however,  to 
the  noser  any  claim  of  relief  that  may  be  competent  to  him  against  his  co-trustees,  now 
deceased,  or  either  of  them  :  Secundo,  As  regards  the  arrear  of  rent  due  by  John  Barclay, 
as  well  as  the  sum  of  L.26,  being  part  of  the  arrear  of  rent  due  by  Robert  Caldwell,  in 
regard  to  both  of  which  the  accountant  has  intimated  an  opinion  that  the  factor  had  not 
icted  with  due  prudence,  nor  exercised  the  proper  degree  of  4iligence  prestable  by  him 
in  the  discharge  of  his  said  office ;  finds  that  the  raiser  is  not  liable,  in  his  character  of 
trostee,  for  any  failure  in  diligence  on  the  part  of  the  factor :  Finds,  moreover,  that  in 
yiis  process,  to  which  the  factor  is  no  party,  it  is  not  competent  to  decide  (so  as  to  affect 
the  fac-  [96]  -tor's- interests)  whether  there  has  been  a  failure  of  diligence  on  his  part  or 
not :  And  further,  finds  that  in  this  process,  which  is  a  multiplepoinding,  and  therefore 
a  process  of  distribution,  only  so  far  as  there  is  a  fund  actually  in  mediOy  it  is  not  com- 
petent in  any  view  to  call  the  raiser  to  account  for  a  fund  as  yet  unrecovered,  and  which 
has  never  been  in  medio,  and  to  recover  which  would  still  require  some  separate  and 
extraneous  proceeding  against  a  third  party :  Therefore,  in  hoc  statu,  refuses  to  ordain 
that  the  said  arrears  be  placed  to  the  raiser's  debit :  And,  with  these  findings,  appoints 
the  cause  to  be  enrolled,  that  «uch  further  order  may  be  pronounced  as  shcdl  be  found 
fitting  and  necessary  for  bringing  the  same  to  a  conclusion."  ^ 

^  "Note. — 1.  The  Lord  Ordinary,  in  approving  generally  of  the  accountant's  report. 
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[97]  Mr.  Cameron  reclaimed.  A  reclaiming  note  was  also  presented  for  the  claimants 
against  the  finding  of  the  Lord  Ordinary,  that  it  was  not  competent  in  the  process  to 
decide  whether  there  had  been  a  failure  in  diligence  on  the  part  of  the  factor,  or  to  call 
the  raiser  to  account  for  a  sum  unrecovered  by  him  or  his  factor. ', 

means  to  repel  the  raiser's  objections,  Ist,  To  the  deduction  of  L.44,  8s.  lid.,  which  the 
accountant  has  made  from  the  factor's  commission;  2d,  To  the  disallowance  of 
L.14,  lis.  4d.,  as  the  amount  of  an  alleged  but  unvouched  payment  to  Thomas  Binny; 
and  3d,  To  the  accountant's  proposal,  that  only  L.102,  10s.,  being  one  half  of  Mr. 
Gleghom's  charge  for  his  report  in  the  former  question  with  Mrs.  Reid,  should  be  allowed, 
in  consideration  of  the  extent  to  which  that  report  has  been  found  available  in  the 
present  process.  4th,  The  finding  is  also  intended,  on  the  other  hand,  to  repel  the 
objection  taken  for  the  legatees  to  the  sum  of  L.20,  which  the  accountant  has  allowed 
credit  for  as  in  payment  of  the  raiser's  charge  for  board  to  the  truster's  son  Thomas — 
understanding,  as  the  Lord  Ordinary  does,  that  the  claim  is  one  which  existed  as  a  debt 
of  the  truster's  incurred  in  his  lifetime,  and  not  to  be  dealt  with  as  in  pari  easu  with 
those  voluntary  advances  (of  which  infra)  which  the  trustees  subsequently  made  to  or 
on  behalf  of  Thomas,  as  one  of  the  residuary  legatees. 

'^  These  seem  all  to  be  matters  peculiarly  fitted  for  the  consideration  of  the  pro< 
fessional  accountant  or  person  of  skill,  to  whom  it  is  customary  to  make  such  a  remit  as 
was  .made  here.  Indeed  such  remits  being  now  held  to  partake  very  much  of  the 
character  of  a  quasi  reference,  the  parties  themselves  must  be  prepared  for  a  disinclina- 
tion on  the  part  of  the  Court  to  disturb  any  report  returned  under  them,  unless  upon 
the  strongest  grounds.  It  is  not  thought  that  any  ground  of  sufficient  strength  has 
been  brought  forward  here.  On  the  contrary,  the  Lord  Ordinary,  who  has  very  care- 
fully considered  the  report,  is  satisfied  with  the  reasons  assigned  by  the  accountant  for 
the  course  which  he  has  followed. 

"  2.  The  finding  by  which  the  Lord  Ordinary  refuses  to  allow  the  raiser  credit  for 
the  expenses  incurred  in  the  former  question  with  Mrs.  Reid,  (including,  1st,  the 
expenses  paid  to  her ;  2d,  the  expenses  incurred  by  himself ;  and  3d,  the  disallowed 
half  of  the  expense  of  Mr.  Cleghorn's  report,)  has  not  been  pronounced  without  much 
reluctance.  But  after  weighing  the  matter  with  every  favourable  inclination  towards 
the  raiser,  the  Lord  Ordinary  did  not  feel  that  he  had  any  alternative. 

"  The  raiser  and  his  co-trustees  had  a  clear  course  before  them.  They  had  only  to 
follow  the  declared  purposes  of  the  trust,  without  favour  or  partiality  for  any  of  the 
parties  interested,  and  they  would  have  been  safe.  If  there  were  not  funds  for  all,  they 
should  at  least  have  made  a  rateable  distribution.  At  all  events,  they  should  have 
thrown  no  obstacle  in  the  way  of  Mrs.  Reid,  who,  in  a  question  with  the  other  legatees, 
was  substantially  a  creditor  of  the  estate,  and  should  have  left  her  to  constitute  and 
enforce  her  legal  rights  in  competition  or  otherwise,  as  she  might  be  advised.  In  any 
view,  if  there  was  the  slightest  hazard  of  an  ultimate  deficiency,  they  surely  were  most 
inexcusable  in  making  advances  to  the  residuary  legatees,  who  could  be  entitled  to 
nothing  until  all  the  primary  ends  of  the  trust  were  accomplished.  If  the  trustees 
thought  fit  to  pursue  an  opposite  course,  they  must  have  known,  when  they  did  so,  that 
they  acted  at  their  peril. 

"  It  is  no  justification  that  the  trustees  were  moved  by  feelings  of  humanity  in 
favour  of  the  more  helpless  objects  of  the  trust,  and  those  whom  they  esteemed  to 
possess  a  stronger  claim  on  the  natural  affections  of  the  truster.  Still  less  were  they 
entitled  to  scan,  with  a  jealous  eye,  the  motives  by  which,  as  they  presumed,  the  truster 
must  have  been  induced  to  bestow  his  favour  on  Mrs.  Reid.  Their  business  was  simply 
to  execute  and  fulfil  the  trust  as  it  was  written  down  for  them.  And,  indeed,  for 
aught  that  after  all  appears,  they  should  have  been  at  no  loss  to  do  this,  even  with 
reference  to  those  more  especial  ends  of  humanity  which  are  now  urged  in  justification 
of  the  partiality  shown  by  them  to  some  of  the  parties.  There  was  originally  no  ground 
for  apprehending — and  in  point  of  fact  there  was  no  apprehension  felt — that  the  trust- 
management  would,  in  any  view  of  it,  result  in  a  deficiency  of  funds.  This  is  established, 
were  there  nothing  else,  by  the  payments  unsuspectingly  made  to  the  residuary  legatees. 
But  had  it  been  otherwise,  there  was,  at  all  events,  enough  (even  rateably  dutributed) 
to  answer  the  necessities  in  point  of  maintenance  or  otherwise,  of  one  and  all  of  the 
special  legatees,  without  doing  iigustice  to  any.  .  Mrs.  Reid,  more  particularly  being 
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Aitei  the  case  had  been  heard  in  the  Inner-House,  their  Lordships  being  equally 
^Yided  in  opinion,  ordered  minutes  of  debate.  Mr.  Cameron  having  in  the  mean  time 
£ed,  the  action  was  transferred  against  his  trustees. 

[98]  Mr.  Cameron's  trustees  argued ; — One  ground  on  which  the  liability  for  the 

expenses  of  Mrs.  Beid's  actions  was  sought  to  be  imposed  upon  the  trustee  was,  that 

they  had  not  been  beneficially  incurred.     So  long  as  the  trustee  was  in  bona  fide,  the 

saccess  of  his  administration  was  no  element  for  regulating  his  responsibility.^     The 

question  was,  whether  the  expenses  were  incurred  in  the  proper  and  due  administration 

of  the  estate.     The  demand  made  by  Mrs.  Reid  was  for  immediate  payment  of  her 

provisions;  this  the  trustee  was  entitled  and  bound  to  resist,  as  the  testator's  debts 

were  then  unpaid.     The  defence  stated  by  him  accordingly  was,  that  she  was  not 

entitled  to  payment  of  her  provision  till  it  should  be  seen  whether  there  would  be  any 

free  estate  from  which  it  could  be  drawn.     The  subsequent  limitation  of  Mrs.  Reid's 

demands  to  a  rateable  payment,  along  with  the  other  legatees,  proved  that  the  original 

defence  of  the  trustee  was  well  founded.     The  whole  proceedings  of  the  trustee  were 

taken  in  bona  fide  for  the  protection  of  the  estate,  in  which  he  to  some  extent  succeeded. 

Aa  a  part  of  the  expenses  of  that  litigation,  the  expense  of  Mr.  Cleghom's  report  was 

^rly  chargeable  against  the  estate ;  but  it  was  also  chargeable  on  other  grounds,  as  it 

embraced  a  genered  adjustment  of  the  trust  accounts,  with  the  view  to  a  system  of 

management  which  was  then  in  contemplation ;  and  it  was  also  available  in  whole  to 

Mr.  Lindsay  in  his  report  in  the  present  process. 

The  claimants  argued ; — The  dear  duty  of  the  trustee  in  administering  the  estate 
was  to  .have  followed  strictly  the  letter  of  the  trust-deed.  Listead  of  doing  this,  he 
made  payments  to  the  other  annuitants  and  legatees,  and  even  to  the  residuary  legatees, 
while  he  refused  to  make  payment  to  Mrs.  Reid — even  challenging  the  motives  of  the 
truster,  and  raising  doubts  of  the  validity  of  the  provisions  to  her.  Hence  arose  the 
necessity  of  the  actions  at  her  instance.  The  defence  stated  by  the  trustees  to  the 
action  was  the  want  of  funds,  yet  they  continued  to  make  payments  from  the  trust 
funds  to  the  other  legatees.  As  the  result  of  her  actions,  Mr.  Cameron  placed  her  on 
the  same  footing  as  the  other  legatees,  and  also  paid  the  expenses  of  process  which  she 
had  incurred.  There  was  no  ground  on  which  the  expenses  of  these  actions  could  be 
changed  against  the  trust  estate.  They  were  incurred  in  defending  a  course  of  manage- 
ment and  distribution  which  was  in  contravention  of  the  trust  deed,  and  in  resisting  the 

herself  an  annuitant,  and  her  annuity  intended  as  an  alimentary  fund  for  her  main- 
tenance, it  was  as  much  their  duty  to  provide  for  her  as  for  the  rent. 

"  When  the  trustees  turned  a  deaf  ear  to  Mrs.  Reid,  and  refused  her  payment,  while 
at  the  very  same  moment  they  thought  proper  to  make  advances  even  to  the  residuary 
l^tees,  she  was  necessarily  driven  to  assert  her  rights  by  an  action  at  law.  Now,  this 
action  was  brought  within  little  more  than  a  year  of  the  truster^s  death,  and  while  as 
yet  little  harm  could  have  been  done,  and  while  there  were  ample  means  for  the  trustees 
retracing  their  false  steps,  whatever  the  course  of  management  previously.  Warned  by 
such  a  decided  proceeding,  why  should  the  trustees  have  persisted  in  refusing  justice  to 
Mrs.  Reidi  Now,  at  least,  if  not  before,  they  ought  most  assuredly  to  have  paused. 
But  they  resisted.  And  the  defence  which  they  maintained  was,  in  truth  and  substance, 
an  attempt  to  defeat  the  trust 

"  Now,  no  expense  incurred,  or  caused  by  such  an  attempt  as  this,  can  ever,  in  the 
Lord  Ordinary's  opinion,  form  a  legal  charge  against  the  trust-estate.  Certainly  it  can 
afford  no  ground  of  charge  as  in  a  question  with  Mrs.  Reid  herself.  But  neither  can  it 
afford  a  charge  against  the  other  special  legatees  ;  for,  as  the  litigation  could  not  enlarge 
their  rights  under  the  trust,  the  expense  which  it  occasioned  was  necessarily  to  their 
lesion ;  and,  minors  as  they  were,  they  cannot  be  held  to  have  approved  or  adopted  the 
proceeding.  Even  as  to  the  residuary  legatees,  they  seem  to  be  equally  entitled  to  pro- 
tection ;  for,  if  there  was  no  residue,  their  interest  had  nothing  to  do  with  the  matter, 
and  thej  ought  not  now  to  be  charged  with  the  cost ;  while  on  the  opposite  assumption, 
that  there  was  a  free  residue,  the  trustees  had  neither  necessity  nor  pretence  for  resisting 
Mrs.  Raid's  claim  at  all. 

"  3.  The  finding  as  to  the  two  items  of  arrear  of  rent  explains  itself," 
1  Dickson,  Nov.  20,  1829,  (8  S.  &  D.  99) ;  Kirkland,  Feb.  3,  1842,  (ante,  Vol.  IV. 
pi  614). 
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claims  of  a  party  who,  as  in  a  question  with  the  other  legatees  and  annuitants,  was  a 
creditor  of  the  estate ;  and  they  were  not  incurred  for  the  benefit,  or  with  the  con- 
currence, of  any  of  the  beneficiaries.  It  was  clear  that  no  part  of  the  expenses  could  be 
charged  as  against  Mrs.  Eeid — the  trustee  had  paid  to  her  the  expenses  which  she  had 
incurred  in  these  actions,  and  by  necessary  inference  he  became  bound  to  relieve  her  of 
the  expenses  which  he  himself  had  incurred  in  [99]  resisting  her  demand.  Nor  could 
the  expenses  be  charged  as  against  the  special  legatees,  both  because  they  were  not 
parties  to  the  proceedings,  and  because  the  litigation  could  not  have  had  the  effect  of 
enlarging  their  rights.  Neither  was  it  a  proper  charge  as  against  the  residuary  legatees ; 
because  if  there  was  no  residue,  they  had  really  no  interest  in  the  result  of  the  actions  ; 
and  if  there  was  a  residue,  the  conduct  of  the  trustee  in  defending  the  actions  was 
indefensible.  In  reference  to  the  half  of  the  expense  of  Mr.  Cleghom's  report  which 
Mr.  Lindsay  had  disallowed,  the  same  argument  applied,  as  a  part  of  the  expenses  of  the 
actions  with  Mrs.  Reid.  It  had  been  properly  left  with  Mr.  Lindsay  to  say,  how  far  it 
was  available  in  the  present  process. 
The  case  was  of  this  date  advised. 

Lord  Justicb-Clehk. — When  this  case  was  heard  before  us  a  long  time  ago,  there 
was  such  difference  of  opinion  as  to  render  it  necessary  to  have  minutes  of  debate. 
Though  I  had  not  formed  any  decided  opinion  then,  I  felt  some  difficulties,  which  I 
cannot  say  have  been  removed.  The  first  question  to  be  considered  is,  whether  the 
trustee  can  state  in  his  accounts,  as  against  Mrs.  Reid  personally,  the  expenses  of  the 
actions  of  which  she  was  pursuer ;  and  as  to  which  he  made  an  arrangement  that  he 
was  to  bear  her  expenses.  I  do  not  go  into  the  previous  parts  of  the  action,  but  I 
presume  that  Mr.  Cameron  resisted  Mrs.  Reid's  actions  for  behoof  of  all  parties,  or  of 
some  of  them,  and  that  he  did  so  bona  fide.  It  turns  out,  however,  that  he  had  no  good 
ground,  for  resisting  them.  A  remit  is  made  to  an  accountant,  and  the  result  of  the 
report  which  he  gave  in  was  this,  that  Mr.  Cameron  agreed  to  pay  the  expenses  incurred 
by  Mrs.  Reid,  and  they  were  accordingly  paid.  I  do  not  see,  therefore,  that  any  part  of 
the  expenses  of  the  action  can  be  stated  as  against  her.  Both  the  special  and  residuary 
legatees  say  that  they  had  no  interest  in  the  action.  I  think  that  it  is  a  fixed  principle, 
that  unless  an  action  be  one  which  goes  to  reduce  a  trust,  special  legatees  cannot  be 
made  liable  for  expenses  incurred  in  a  litigation  from  which  they  can  reap  no  benefit 
My  difficulty  here  is  to  see  how  the  special  legatees  can  be  held  to  have  had  an  interest 
in  resisting  Mrs.  Reid's  actions.  She  only  claimed  to  be  put  on  the  same  footing  with 
those  who  had  received  payments  to  account  of  their  legacies.  I  wish  to  guard  against 
the  notion,  that  no  difference  is  to  be  made  between  special  and  residuary  legatees  as  to 
their  being  chargeable  with  the  expenses  incurred  by  a  trustee  in  resisting  an  action. 
I  think  it  must  be  shown  that  specud  legatees  have  an  interest.  Now,  was  the  expense 
here  incurred,  merely  to  increase  the  funds  for  the  benefit  of  the  residuary  legatees  1 — 
or  had  the  special  legatees  any  interest  in  the  result  of  the  actions  ?  The  point  about 
which  I  am  anxious  is,  that  the  special  and  residuary  legatees  should  not  be  placed  on 
the  same  footing  with  regard  to  an  action,  the  defeat  of  which  could  only  benefit  the 
residuary.  If  the  majority  of  your  Lordships  should  think  that  the  special  legatees  had 
an  interest,  then  I  think  that  the  expenses  are  chcurgeable  against  them.  But  I  am 
inclined  to  think  that  they  had  not  an  interest. 

It  is  not  stated  in  this  case  that  the  trustee  had  so  misconducted  the  trust  as  to 
have  an  object  to  conceal  the  state  of  the  trust  affairs.  It  is  said  Mrs.  Reid's  pro- 
ceedings arose  from  his  having  made  payments  unwarranted  by  the  trust  'deed  to  the 
residuary  legatees.  Now  I  cannot  see  how  these  residuary  legatees  can  resist  [100]  their 
being  charged  with  these  expenses,  looking  to  the  fact  that  it  was  to  themselves  that 
these  payments  were  made.  I  think,  therefore,  that  in  a  question  with  the  residuary 
legatees,  the  trustee  is  entitled  to  state  these  expenses  against  them;  and  if  the  Court 
should  think  that  Mr.  Cameron's  defending  the  action  was  for  the  benefit  of  the  special 
legatees,  then,  that  the  expenses  form  a  proper  charge  against  them  also. 

With  regard  to  the  other  points  as  to  the  commission  to  Robert  Anderson,  the 
factor  on  the  estate,  I  give  great  weight  to  the  opinion  of  Mr.  Lindsay,  and  I  think 
that  the  commission  was  too  high.  I  do  not,  however,  concur  in  the  opinion  of  the 
Lord  Ordinary,  that  when  a  remit  is  made  to  an  accountant,  it  is  to  be  considered  as  of 
the  character  of  a  quad  reference.     It  is  not  so.     I  consider  that  a  party  is  entitled  to 
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object  to  all  the  groundfl  of  the  acconntant's  opinion.  Again,  as  to  the  question  with 
regard  to  the  expenses  of  Mr.  Gleghorn's  report,  I  here  also  give  great  weight  to  Mr. 
Lrndsay's  opinion,  that  one-half  of  the  accountant's  fee  should  be  disallowed. 

I  think,  upon  the  whole,  the  Lord  Ordinary  is  right  to  the  extent  that  I  have  stated. 
I  defer  to  the  rest  of  the  Court  as  to  the  interest  which  the  special  legatees  had  to  resist 
Mrs.  Keid's  action ;  and  I  am  clearly  of  opinion,  that  the  trustee  is  entitled  to  charge 
the  expenses  as  against  the  residuary. 

Lord  Mbdwtn. — I  agree  with  your  Lordship  that  it  is  clear  that  Mrs.  Reid  having 
been  settled  with,  she  cannot  be  called  upon  to  repeat 'any  part  of  the  expenses  incurred 
in  her  actions.  I  also  concur  with  your  Lordship  as  to  the  residuary  legatees.  The 
trustees  seem  to  have  thought  that  it  was  proper,  and  that  they  were  in  perfect  safety  to 
make  these  advances  to  them.  It  is  impossible  for  the  residuary  legatees  to  maintain 
the  pleas  they  are  now  stating.  As  to  the  special  legatees,  I  must  say  I  am  inclined 
rather  to  look,  whether  it  was  right  and  fit  for  Mr.  Cameron  to  resist  the  actions,  than  to 
whether  it  has  been  actually  of  benefit.  Mrs.  Reid  does  not  wait  for  the  extrication  of 
the  trust  afiairs,  but  makes  an  instant  demand  for  payment.  Were  the  trustees  bound 
to  pay  this  special  legatee,  while  the  truster's  debts  were  not  all  paid  ?  I  cannot  recon- 
cile it  to  my  conscience  to  throw  such  a  sum  upon  a  gratuitous  trustee,  acting  in  these 
drenmstances  in  bona  fide,  and  to  the  best  of  his  ability. 

I  concur  with  your  Lordship  as  to  the  other  points  of  the  case. 

Lord  Moncreiff. — I  am  nearly  of  the  same  opinion.  Very  hard  words  are  used 
towards  this  gentleman,  Mr.  Cameron,  now  dead.  I  may  think  that  in  some  things  he 
did  not  take  the  most  judicious  course  for  his  own  safety.  But  it  is  very  apparent  to 
me,  that  he  throughout  meant  to  act  honourably,  and  did  act  honourably,  in  the  trust 
committed  to  him  :  and  throughout  all  these  proceedings  there  is  not  the  slightest  trace 
of  any  sinister  design  on  his  part  for  his  own  benefit,  or  that  of  any  one  connected  with 
him.  Considering  the  way  in  which  the  case  is  treated  in  these  papers,  I  feel  it  my 
dntj  to  express  this  very  deliberate  conviction. 

The  case  before  us  is  on  a  very  small  point.  It  is  in  the  chief  question  discussed, 
whether  the  representatives  of  Mr.  Cameron  are  entitled  to  credit,  in  accounting  with 
the  trust)  for  the  expenses  incurred  in  the  litigation  with  Mrs.  Eeid.  Here  there  are 
two  very  distinct  questions.  One  is,  whether,  in  accounting  with  Mrs.  Reid  herself  for 
her  annuity  and  legacy  given  by  the  will,  the  trustee  is  entitled  to  state,  as  against  the 
tmst  in  a  question  with  her,  the  expenses  paid  to  her,  or  incurred  in  litigation  with  her. 
I  own  I  have  great  doubts,  whether,  if  the  [101]  trustee  had  let  her  proceed  in  her 
action,  accordi^  to  its  conclusions  for  full  payment  of  the  annuity,  and  she  had  simply 
got  a  decree  for  equalization  with  the  other  legatees  or  annuitants  in  the  mean  time, 
there  wotdd  have  been  any  ground  for  subjecting  the  trustee,  even  as  trustee,  in  all  the 
expenses  of  that  discussion,  and  still  less  for  a  decree  to  subject  him  personally  in  all 
that  expense.  But  the  case  did  not  stand  so.  The  trustee  had  made  a  serious  mistake. 
Thongh  perfectly  aware,  that  till  the  debts  should  be  paid  he  had  no  free  funds,  he  had, 
I  believe,  under  the  most  honourable  and  compassionate  feelings,  made  certain  small 
advances  for  the  support  of  the  testator's  sister,  and  the  support  and  education  of  his 
nataral  children,  in  whom  the  truster  had  taken  the  greatest  interest.  No  one  can 
blame  him  morally  for  this,  though  it  is  evident,  and  was  always  averred  by  Mr.  Cameron 
himself,  that  he  cQd  so  on  his  own  personal  hazard,  if  there  should  not  be  funds  of  the 
trust  ultimately  belonging  to  them  to  satisfy  those  advances. 

Perhaps  it  may  be,  that  he  had  not  the  same  feelings  towards  Mrs.  Reid ;  and  that 
is  probably  the  original  source  of  these  proceedings.  But  it  does  not  appear  to  me  to 
be  a  judicial  view  of  such  a  case,  to  allow  that  consideration  to  enter  into  the  only  legal 
question  before  the  Court  Even  as  to  Mrs.  Reid,  the  only  legal  question  is,  whether 
tiie  defender  improperly  resisted  the  only  demand  which  she  made  by  her  summons 
against  him.  And,  with  all  deference,  it  is  clear  to  me,  that  he  was  both  entitled  and 
bound,  specially  with  reference  to  the  proper  interests  of  the  creditors  of  the  trust,  to 
resist  that  demand.  It  cannot  alter  my  impression  on  this  point,  that,  at  that  time,  he 
himself  relying  on  certain  valuations,  was  in  the  belief  that  the  trust  estate  would  be 
sufficient  to  answer  all  the  special  legacies  and  annuities,  and  even  to  yield  a  residue  for 
the  ultimate  legatees.  That  he  acted  on  this  belief  or  hope,  to  any  degree,  at  his  own 
hasardf  only  proves  his  honesty.  But  the  question,  when  Mrs.  Reid  raised  her  action, 
was,  whether  she,  in  her  own  rights  under  the  trust  as  it  then  stood,  had  a  legal  right 
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to  demaud  payment  of  her  fall  annuity,  and  decree  for  full  payment  of  it  in  aU  time 
coming.  I  think  that  it  is  now  made  clear  by  the  progressive  state  of  the  accounts,  not 
only  that  she  had  no  legal  right  to  make  any  such  demand,  but  that  she  had  no  legal 
claim  for  payment  of  any  thing  whatever ;  for,  till  the  debts  of  the  truster  should  be 
paid,  there  could  be  no  claim  for  gratuitous  legacies,  whether  annuities  or  any  other. 

Unfortunately  for  this  trustee,  he  had  been  induced,  from  humanity  and  regard   to 
the  testator's  blood,  and  perhaps  too  much  confidence  in  his  valuations,  to  make  advances 
to  the  sister  and  children  at  his  own  hazard ;  and  of  this,  Mrs.  Beid  having,  as  she 
confesses,  no  knowledge  of  it  when  she  raised  her  action,  ultimately  got  the  advantage 
by  obtaining  a  rateable  allotment  to  herself  in  proportion  to  the  other  special  legatees. 
And  the  defender  submitted  to  this  to  stop  the  litigation,  and  by  compromise  agreed  to 
pay  Mrs.  Reid's  expenses.     Now,  I  have  always  thought,*  that  after  having  agreed  to 
this,  Mr.  Cameron  could  not  state  the  expenses  so  settled  in  his  trust  accounts  in  any 
question  with  Mrs.  Eeid,  because  that  would  be  in  effect  to  take  back,  pro  tanto,  what 
he  had  by  judicial  settlement  paid  to  her.     And  therefore,  in  so  far  as  regards  Mrs.  Eeid, 
I  am  ready  to  adhere  to  the  interlocutor ;  however  I  may  think  that  the  justice  of  that 
result  is  very  doubtful,  and  however  much  I  differ  from  the  several  impressions  of  the 
case  in  the  Lord  Ordinary's  note.     But  the  remaining  part  of  the  case  stands  on  a  very 
different  footing.     And  I  must  own  that  I  do  not  see,  that  either  the  other  specisd 
legatees,  or  still  more  the  residuary  legatees,  should  be  permitted  to  maintain  such  pleas. 
It  is  palpable  that,  throughout  the  argument,  they  continually  put  themselves  in  the 
[102]  place  of  Mrs.  Reid.     But  this  will  not  do.     Though  they  were  not  parties  per- 
sonally appearing  in  that  action,  the  trustee  appeared,  and  had  a  right  and  duty  to  appear 
for  them — a  right  and  a  duty  to  resist  for  them  the  demand  of  full  payment  of  Mrs. 
Reid's  annuity,  in  so  far  as  it  was  not  justified  by  the  state  of  the  trust  funds.     And, 
then,  what  wa^  it  that  enabled  Mrs.  Reid  to  obtain  a  decree  to  any  effect  ?    Nothing 
but  the  fact,  that  out  of  compassion  for  the  situation  of  these  very  parties,  the  trustee 
had  been  induced  to  make  advances  to  them,  which  the  circumstances  of  the  trust  did 
not  authorize ;  in  consequence  of  which  only  Mrs.  Reid  was  enabled  to  make  good  a 
claim  to  a  rateable  payment  at  that  time,  to  which  neither  she  nor  they  had  any  legal 
right.     Can  these  parties  take  advantage  of  this  state  of  things,  to  deprive  Mr.  Cameron 
of  credit  for  the  expense  which  he  bona  fide  incurred  in  resisting  an  action  which  was 
untenable  in  its  own  conclusions,  and  which  only  obtained  any  effect,  because  of  the 
advances  alleged  to  have  been  improperly  made  to  themselves.     It  seems  to  me  to  be 
inverting  all  principles  of  law  or  equity  to  sanction  such  a  result. 

It  will  be  observed  that  this  plea  is  maintained,  not  only  for  the  other  special 

legatees  different  from  Mrs.  Reid,  who  had  received  the  payments  with  which  she  at 

last  claimed  equalization,  but  for  the  residuary  legatees,  the  natural  sons  of  the  deceased, 

the  payments  to  whom  constituted  the  gravavten  of  Mrs.  Reid's  complaint  against  Mr. 

Cameron's  management     If  no  such  advances  had  been  made,  and  if  the  payments  to 

the  other  special  legatees  had  not  exceeded  the  ratio  of  the  payments  to  Mrs.  Reid,  I 

must  think,  that,  in  the  state  of  the  trust  funds,  the  defence  to  her  action  would  have 

been  insuperable ;  unless  it  were  to  be  held,  that  a  gratuitous  trustee  is  bound  by  law, 

upon  hypothetical  calculations  of  the  value  of  the  trust  estate,  to  make  payment,  at  his 

personal  risk,  of  gratuitous  legacies,  before  funds  have  been  realized  sufficient  for  the 

payment  of  the  truster's  proper  debts.     And  if  so,  how  can  these  very  residuary  legatees, 

who   are  indebted   to  Mr.  Cameron's  liberality  and  generous  devotion   of  his  own 

responsibility  on  their  account  for  their  support  in  childhood,  and  the  education  by 

which  they  have  been  fitted  for  respectable  conditions  in  life,  be  permitted  to  refuse 

him  credit  for  the  expenses  thrown  on  him  only  in  respect  of  those  very  advances  ? 

This  is  the  view  of  the  case  on  the  simplest  equity  of  it.  But  I  apprehend  that 
there  is  a  great  deal  more  in  it,  upon  the  correct  law,  applicable  to  it.  Mr.  Cameron 
was  a  gratuitous  trustee,  who  had  a  right  to  act  upon  his  own  judgment,  with  such 
advice  as  he  might  obtain,  both  as  to  the  necessity  of  resisting  the  conclusions  of  Mrs. 
Reid's  action,  in  the  first  instance,  and  as  to  the  prudence  of  recognising  it  at  last^  when 
it  was  reduced  to  the  limited  demand  of  equalization  as  matter  of  equity,  and  such 
compromise  was  recommended  by  the  annuitant.  And  if  he  acted  in  either  case,  with 
fair  bonafidesj  under  the  guidance  of  a  most  respectable  agent,  is  it  for  these  residuary 
legatees,  on  whose  account  he  had  placed  himseU  in  any  difficulty,  to  throw  on  him  the 
expenses  which  he  incurred,  even  supposing  that  he  had  (in  respect  of  Mrs.  Reid)  com 
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mitted  an  error  in  judgment )  The  payment  of  the  expenses  to  her  agent  was  indis- 
pensable to  the  object  of  stopping  the  litigation.  But  if  it  is  to  be  held,  that  in  every 
ease  where  a  trustee  is  advised,  as  a  matter  of  prudence,  to  settle  by  compromise,  on 
qualified  terms,  a  litigation  likely  to  lead  to  much  greater  expense,  he  is  to  be  regarded 
as  Laving  acted  in  mala  fide  towards  the  other  objects  of  the  trust  whom  he  has  been 
accused  of  favouring,  and  to  have  all  the  expenses  thrown  on  himself  personally,  it  will 
not  be  easy  for  any  one  to  advise  a  man  so  situated  to  act  upon  such  views  of  pru- 
[103]  -dence,  however  strongly  recommended  as  for  the  interest  or  safety  of  the  trust, 
and  all  the  beneficiaries  under  it. 

The  states  annexed  to  the  case  for  the  respondents,  and  which  I  consider  as  only  a 
part  of  their  pleading,  appear  to  me,  as  far  as  I  can  judge  of  them,  to  be  accurately  made 
up  from  the  data  in  the  reports  of  the  two  accountants ;  and  to  demonstrate  that  there 
never  was,  up  to  the  termination  of  Mrs.  Eeid's  action,  any  existing  fund  on  which  a 
l^al  right  to  payment  of  any  gratuitous  legacy  could  have  been  established.  The 
claimants  have  made  strong  assertions  in  general  terms ;  but  they  have  not  shown  in 
what  respects  they  are  not  in  exact  conformity  to  the  reports.  Yet  it  is  deserving  of 
notice,  that  those  reports,  and  all  that  was  done  or  has  been  inferred  under  them,  pro- 
ceeded on  the  hypothesis  of  mere  valuations  of  house  property,  bona  fide  stated  by  the 
trustee,  but  which  have  turned  out  to  be  altogether  fallacious. 

It  may  be  thought  that  Mr.  Cameron  did  wrong,  in  not  offering  at  first  to  equalize 
the  payments  to  Mrs.  Reid  with  those  which  had  then  been  made  to  some  of  the  other 
special  legatees.  It  had  been  better  if  he  had  done  so,  though  her  demand  was  not  put 
in  that  form,  and  it  may  be  greatly  doubted  whether  it  would  then  have  satisfied  her. 

It  is  also  much  insisted  on,  that  he  made  payments  to  the  sister  and  residuary 
egatees,  after  he  had  said  in  his  defences,  that  he  was  to  make  no  further  advances  to 
any  legatees,  till  the  trust  estate  should  be  so  realized  as  to  extinguish  the  debts.  From 
whatever  urgent  motives  of  feeling  this  might  proceed,  it  was  a  great  error  in  regard  to 
Mrs.  Reid,  of  which  she  was  well  entitled  to  complain.  But  what  right  have  these  very 
parties — the  sister  and  residuary  legatees — to  complain  of  it  ?  I  can  see  nothing  but 
the  most  palpable  injustice  and  ingratitude  in  their  doing  so. 

On  the  whole,  I  still  think  that  the  expenses  in  dispute  cannot  be  stated  to  the 
trustee's  credit,  in  the  question  with  Mrs.  Keid ;  but  that  they  are  justly  to  be  so  stated 
in  accounting  with  all  the  other  parties.  I  don't  see  how  there  is  any  question  with  the 
special  legatees,  unless  the  funds  are  short  for  their  payment. 

I  have  had  great  doubts  of  the  correctness  of  the  trustee's  report,  in  restricting  the 
commission  appointed  for  Mr.  Anderson  the  factor,  as  being  rather  more  than  he,  the 
accountant,  would  have  allowed  ;  leaving  out  of  view,  that  the  discretion  was  expressly 
committed  to  the  trustee  by  the  terms  of  the  trust  deed,  and  that  this,  at  all  events, 
was  a  bona  fide  act  of  administration.  I  have  also  had  doubt  as  to  the  disallowance  of 
one  half  of  the  fee  paid  to  Mr.  Cleghom,  the  whole  of  whose  labours  I  am  inclined  to 
regard  as  a  necessary,  or,  at  any  rate,  a  fair  part  of  the  administration  of  the  trust.  But 
on  these  points  I  only  express  my  own  doubts.  On  the  other,  which  is  the  main  subject 
of  discuasion,  I  have  a  very  decided  opinion. 

Lord  Cookbubn. — I  agree  with  your  Lordship  as  to  the  main  points  decided  by  the 
Lord  Ordinary,  including  the  disallowance  of  half  of  the  factor's  fee. 

As  to  the  more  general  question,  I  should  be  sorry  to  give  any  opinion  which,  on 
the  one  hand,  should  expose  gratuitous  trustees  to  excessive  risk ;  or  should,  on  the 
other,  encourage  their  negligence  or  litigiousness.  The  general  rule  is,  that  they  are 
never  to  litigate  with  such  gross  unreasonableness  as  implies  a  disregard  of  their  duty. 
But,  in  judging  whether  they  have  actually  done  so  or  not,  we  can  rarely  determine 
merely  from  the  result.  A  reasonable  action  may  have  an  unfortunate  issue.  We  must 
look  to  the  whole  circumstances.  And  where  a  trustee,  though  not  perhaps  proceeding 
with  perfect  wisdom,  appears,  upon  [104]  the  whole,  to  have  acted  substantially 
according  to  his  warrant,  and  with  a  sincere  desire  to  do  right,  a  court  is  not  called  upon 
to  visit  him  personally  with  loss  which  his  honest  and  reasonable  view  of  his  duty  may 
have  occasioned  to  the  estate. 

Now,  it  appears  to  me,  that,  in  the  circumstances,  the  trustee  here  was  not  blame- 
aUe  in  resisting  Mis.  field's  demand. 

Her  first  action  was,  not  for  ultimate  and  rateable,  but  for  a  fuU  and  immediate 
paymunt     She  herself,  however,  seems  to  have  been  sansible  that  this  claim  was 
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untenable ;  for  she  first  let  it  sleep  for  aboiit  four  years,  and  then,  after  it  was  wakened, 
she  altered  her  demand  to  that  of  a  proportional  payment  along  with  the  other  objects 
of  the  trust.  But  the  trust  was  in  such  a  state  at  the  period,  both  of  her  original  and 
her  awakened  process,  that  it  would  not  have  been  safe,  even  if  possible,  for  the  trustee 
to  have  complied  with  either  of  her  demands.  He  had  no  recovered  and  free  funds.  It 
is  said,  and  the  accountant  sanctions  this,  that  there  would  have  been  funds  if  he  had 
not  overpaid  certain  legatees.  But  this  statement  proceeds  on  a  valuation  of  the  real 
property,  and  an  anticipation  of  rente ;  neither  of  which  is  any  trustee  bound  to  deal 
with  as  realized  funds.  I  need  not  go  into  the  details  of  the  report ;  but  the  result  is 
clear,  that  he  never  had  funds  out  of  which  it  would  have  been  safe  for  him  to  comply 
even  with  Mrs.  Reid's  abated  claim.  He  was  therefore  bound,  or  at  least  entitled,  to 
resist  it.  He  did  this  under  the  advice  of  counsel.  And  I  can  discover  nothing 
culpable  in  the  mode  in  which  he  did  so.  As  it  turned  out,  it  would  have  saved  money 
if  he  had  acquiesced  in  Lord  Corehouse's  interlocutor ;  but  assuming,  as  I  do,  that  the 
defence  was  proper,  his  taking  the  judgment  of  the  Court  was  not  improper. 

I  apply  this  view  of  the  facts  oven  to  the  half  of  the  accountant's  fee.  If  the 
trustee  was  entitled  to  maintain  the  defence,  he  could  not  avoid  the  report,  since  the 
Lord  Ordinary  thought  it  necessary.  It  was  extended,  by  the  consent  of  parties,  to  a 
general  investigation  of  the  whole  affairs.  And  in  this  state  it  was  available  to  the 
succeeding  trustee  and  to  the  trust  estate. 

It  is  true,  that  the  trustee  was  wrong  in  not  equalizing  his  payments.  He  ascribes 
this  to  compassion  for  near  connexions  of  the  truster,  who,  he  says,  would  have  been 
otherwise  destitute.  This  apology  is,  apparently,  well  founded.  But  really  the  motive 
is  immaterial ;  because  the  disproportionate  payments  plainly  did  not  justify  Mrs.  Beid's 
action.  She  had  no  right  to  insist,  as  she  did,  for  instant  payment  even  of  a  rateable 
share ;  because  the  state  of  the  funds  did  not  admit  of  such  payments — at  least  not  with 
due  safety  to  the  trust 

Her  claim,  therefore,  I  think  groundless,  except  in  reference  to  the  costs  of  her  own 
action.  The  trustee  arranged  these  with  her;  and  having  engaged  to  pay  them,  he 
cannot  defeat  this  compact  by  laying  them  on  the  fund,  to  the  effect  of  diminishing  the 
means  of  paying  her.  But  resisting  her  being  beneficial  to  the  trust — t.e.  to  the  others 
interested  in  the  trust — I  think  the  expenses  payable  to  her  may  be  stated  against  them, 
and  are  not  to  be  paid  by  the  trustee  personally.  The  resistance  of  those  who  have 
been  overpaid,  is  worse  than  groundless.  It  was  they  who  were  benefited  by  what  was 
done.     They  took  the  benefit ;  and  now  they  wish  the  trustee  to  pay  for  it. 

Their  Lordships  accordingly  pronounced  this  interlocutor  : — "  Adhere  to  the  inter- 
locutor, in  so  far  as  it  approves  generally  of  the  accountant's  report,  and  to  the  extent 
stated  in  the  first  paragraph  of  the  note  of  the  Lord  [106]  Ordinary :  Also  adhere  to  the 
first  special  finding  in  the  interlocutor  complained  of,  in  so  far  as  relates  to  the  right  to 
state  against  Mrs.  Beid  as  a  claimant  under  the  trust,  any  part  of  the  expenses  of  Mrs. 
Eeid's  actions :  But  alter  the  interlocutor,  to  the  extent  of  holding  that  the  trustee  is 
entitled  to  state  these  expenses  in  the  trust-accounts  in  a  question  with  both  the  other 
special  legatees  and  the  residuary  legatees — it  being  understood,  that  if  there  are  funds 
to  pay  the  special  legatees  in  full,  and  also  a  residue  to  the  residuary  legatees,  these 
expenses  must  fall  to  be  paid  out  of  the  residuary  funds :  Find  Mrs.  Eeid  entitled  to 
her  proportion  of  the  expenses  of  this  discussion  since  the  date  of  the  interlocutor  com- 
plained of,  and  the  trustee's  representatives  entitled  to  their  whole  expenses  of  the  same 
discussion  since  the  date  of  the  said  interlocutor,  both  out  of  the  funds  of  the 
trust  estate." 
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Edward  Railton,  Pursuer. — Butherfurd — Bicchanan. 

Mathews  and  Leonard,  Defenders. — G.  Bell, 

Mandatary — Expenses — Process. — In  a  question  as  to  the  sufficiency  of  the  mandatary 
of  a  person  furth  of  the  kingdom,  it  is  enough  if  he  be  solvent^  and  of  the  same 
station  with  the  mandant^  and  it  is  not  relevant  to  enquire  whether  he  may  be  able 
to  pay  the  expenses  of  process. 
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Bailton  baving  been  ordered  to  sist  a  mandatary,  proposed  his  nephew,  a  writer  in 
Glasgow. 

G,  BeU^  for  Mathews  and  Leonard,  objected  to  the  sufficiency  of  the  proposed 
maodatary,  that  he  was  a  young  man  without  capita],  who  had  recently  been  admitted 
as  a  procurator  in  Glasgow,  and  unable  to  be  responsible  for  the  heavy  expenses  in  the 
cause,  in  the  event  of  their  being  awarded  against  him. 

It  was  answered ; — The  sufficiency  of  the  mandatary  to  bear  the  expenses  was  a 
point  which  could  not  competently  be  enquired  into.  It  was  enough  if  he  were  solvent, 
and  of  the  same  status  as  the  mandant.^ 

Lord  Jubtics-Clbrk. — When  I  was  applied  to  during  the  vacation  to  sustain  the 
appointment  of  this  mandatary,  in  terms  of  the  interlocutor  leaving  it  to  me,  I  had  then 
doubts  whether  he  was  sufficient,  being  at  the  time  only  a  clerk — for  a  person  calling 
himself  a  writer^  who  is  not  entitled  to  practise,  is  no  designation  ;  but  his  situation  is 
better  now  than  it  was  then,  as  he  has  since  acquired  an  addi-  [106]  -tional  status,  having 
been  admitted  as  a  procurator  in  Glasgow.  He  is  now  engaged  in  a  profession,  and 
must  have  paid  a  considerable  sum  for  admission  into  that  body.  I  am  disposed  to  hold 
him  as  sufficient.  « 

Lord  Monorbiff. — I  agree  that  we  must  hold  the  mandatary  as  sufficient  in  the 
circumstancea.  It  is  not  relevant  to  show  that  the  mandatary  may  be  unable  to  pay  all 
the  expenses.  It  is  enough  if  the  mandatary  be  solvent,  and  of  the  same  status  with 
the  mandant. 

The  other  Judges  concurred,  and  the  mandatary  was  sisted  accordingly. 
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John  Thomson,  Pursuer. — Buchanan, 
James  Simpson,  Defender. — A.  M'NeUl 

Oath  on  Beferenee — Process — Summons, — Held  incompetent  to  refer  the  whole  cause  to 
the  oath  of  a  defender,  where  there  were  allegations  set  forth  by  the  pursuer  in  the 
condescendence,  which  were  not  embraced  within  the  media  eondudendi  of  the 
summons. 

The  estates  of  John  Donald,  auctioneer  and  appraiser  in  Glasgow,  having  been 
sequestrated,  the  bankrupt,  at  the  meeting  for  electing  the  trustee,  made  an  offer  of 
composition  of  5s.  per  pound,  payable  by  two  instalments  at  two  and  four  months  after 
he  luui  obtained  his  discharge,  and  also  to  provide  for  the  expenses  of  the  sequestration. 
John  Thomson,  wine  and  spirit  merchant,  Glasgow,  having  undertaken  to  be  cautioner 
for  payment  of  the  composition,  some  friends  of  the  bankrupt,  ten  in  number,  came 
forward  and  subscribed  an  obligation,  by  which  they  bound  themselves,  separately,  each 
to  the  extent  of  L.50,  to  relieve  Thomson  of  his  cautionary  engagement.  At  the  meet- 
ing subsequent  to  the  bankrupt's  examination,  this  offer  was  taken  into  consideration ; 
but  the  offer  was  not  accepted  of,  and  the  trustee  was  instructed  to  proceed  to  realize 
the  estate. 

A  few  days  after  this,  the  bankrupt,  along  with  Thomson  as  his  cautioner,  made  a 
new  offer  of  a  composition  of  5s.  Id.  per  pound,  payable  by  two  instalments  of  2s.  6d. 
per  pound  at  two  months,  and  2s.  7d.  at  five  months  from  the  date  of  discharge,  and 
also  to  provide  for  the  expenses  of  the  sequestration.  This  offer  was  subsequently 
accepted  of  by  the  creditors  at  a  meeting  which  had  been  called  for  disposing  of  it ;  and 
the  bankrupt  as  principal,  and  Thomson  as  cautioner,  having  granted  bond  for  the 
amount^  the  bankrupt  was  discharged. 

This  composition  was  thereafter  paid  to  the  creditors  by  Thomson,  the  bankrupt 
having  died  without  making  payment 

^  Duncan  v,  Duncan,  March  4,  1830,  (8  S.  &  D.  p.  641) ;  Turnbull  v,  Paul,  Nov. 
26,  1829,  (S  S.  &  D.  p.  124);  Gifford  v.  Gifford,  Feb.  11,  1834,  (12  8.  &  D.  p.  421). 
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James  Simpson,  writer  in  Glasgow,  one  of  the  parties  who  had  granted  to  Thomson 
the  obligation  of  relief,  having  refused  to  pay  his  proportion  [107]  under  it,  Thomson 
raised  an  action  against  him.  The  only  ground  of  action  libelled  on  in  the  summons 
was  the  above  obligation  in  relief,  granted  in  reference  to  the  original  offer  of  composi- 
tion of  5s.  per  pound.  It  concluded  for  payment  of  "  L.48,  19s.  8d.,  being  the  just 
proportion  of  the  said  composition  and  expenses  falling  on  and  due  by  the  defender,  under 
the  terms  and  effect  of  the  obligation  of  relief  granted  by  him  as  before  libelled." 

In  his  defences  Simpson  pleaded  that,  although  he  had  become  bound  in  relief  for 
the  original  composition  of  5s.  per  pound,  which  was  rejected,  he  had  not  become  bound 
for  the  new  and  subsequent  offer  of  5s.  Id.  per  pound,  which  was  different  in  amount, 
and  in  the  term  of  payment,  from  the  first,  involved  greater  risk,  and  had  been  carried 
into  effect  without  his  knowledge  or  sanction. 

To  meet  this  defence,  statements  were  introduced  by  the  pursuer  in  his  condescen- 
dence, (art.  7,)  That  the  offer  of  5s.  Id.  per  pound  had  been  communicated  to,  and 
acquiesced  in  by  the  defender,  and  that  he  had  agreed  that  his  obligation  of  relief  should 
remain  in  full  force  and  be  applicable  to  that  offer  of  composition,  and  that  he  had  never 
retracted  that  obligation,  or  intimated  that  he  considered  his  position  to  be  varied  by 
the  alteration  from  the  terms  of  the  original  offer. 

The  pursuer  having  given  in  a  minute,  referring  "  the  whole  cause  "  to  the  oath  of 
the  defender,  it  was  objected  to  the  competency  thereof,  that  the  allegation  and  grounds 
on  which  the  pursuer  sought,  in  his  condescendence,  to  affix  liability  on  the  defender, 
were  not  embraced  within  the  media  conclvdendi  of  the  summons. 

The  Lord  Ordinary  pronounced  this  interlocutor, — "  Having  considered  the  closed 
record  and  relative  productions,  as  also  the  reference  now  made  by  the  pursuer  of  the 
whole  cause  to  the  oath  of  the  defender — Finds  that  the  only  ground  of  action  libelled 
against  the  defender  is  the/ separate  agreement  or  obligation  of  relief '  granted  by  him 
along  with  certain  other  parties  mentioned  in  the  summons,  and  of  which  the  production 
No.  5  of  process  is  admitted  to  be  a  correct  copy :  Finds  that  this  agreement  or 
obligation,  which  bears  date  21st  August  1840,  had  reference  only  to  the  original  offer 
of  composition,  whereby  the  pursuer  was  to  have  become  bound  as  cautioner  for  a  com- 
position of  5s.  per  pound  on  the  debts  of  the  bankrupt,  payable  by  two  instalments,  at 
two  and  four  months  :  Finds  it  admitted  that  that  offer  was  rejected  by  the  creditors, 
or  at  least  that  it  was  not  accepted  by  them,  and  fell  to  the  ground,  in  consequence  of 
their  proceedings  at  a  meeting  held  by  them  on  14th  September  1840:  Finds  that 
thereafter  a  second  offer  of  composition  was  made  by  the  bankrupt,  wherein  the  pursuer 
was  also  to  be  cautioner,  and  whereby  it  was  proposed  to  pay  an  extended  composition 
of  5s.  Id.  per  pound,  by  instalments  of  2s.  6d.  and  2s.  7d.,  at  two  and  five  months,  and 
that  this  offer  was  eventually  accepted  by  the  creditors  on  23d  October,  and  bond 
granted  therefor  by  the  pursuer  as  cau-  [108]  -tioner  on  7th  November  1840 :  But  finds 
that  the  special  agreement  and  obligation  of  relief  libelled  against  the  defender  had  in 
itself  no  reference  to  this  new  transaction,  and  that,  on-  the  contrary,  it  is  in  gremio 
essentially  at  variance  therewith :  Finds  that  in  this  situation  it  is  incompetent,  under 
the  conclusions  of  the  summons,  by  reference  to  oath  or  otherwise,  to  establish  the  claim 
of  relief  now  pursued  for  against  the  defender,  in  so  far  as  it  is  a  claim  made  *  under 
<  the  terips  and  effect  of  the  obligation  of  relief  granted  by  him  as  before  libelled,'  con- 
sidered by  itself:  And  finds  that  there  is  no  other  medium  condudendi  libelled  as 
regards  any  separate  or  renewed  obligation ;  more  especially  finds  that  the  allegations 
set  forth  in  art.  7  of  the  pursuer's  condescendence  woi:Qd  be  insufficient,  even  if 
admitted,  to  support  the  conclusions  of  the  present  summons,  the  relief  there  sought  for 
being  not  relief  from  a  composition  of  5s.  per  pound  in  instalments  of  two  and  four 
months,  as  in  terms  of  the  agreement  and  obligation  foresaid,  but  relief  from  an  extended 
and  totally  distinct  and  separate  composition,  different  as  well  in  amount  as  in  the  time 
of  payment :  Finds  accordingly,  that  in  so  far  as  under  the  proposed  reference  to  oath 
it  is  intended  to  support  the  said  allegations,  there  is  no  medium  condudendi  in  the 
summons  on  which  to  rest,  or  wherewith  to  connect  the  same,  and  on  that  ground  holds 
the  reference  inadmissible  :  Therefore,  on  the  whole  matter,  refuses  the  reference ;  and 
in  respect  that  the  agreement  or  obligation  libelled  does  not  bear  out  the  conclusions  of 
the  summons,  sustains  the  defences,  assoilzies  the  defender  simpUdter,  and  decerns : 
Finds  expenses  due." 


^rv-vr 
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Thomaon  ledaimed,  praying  the  Court  to  suBtain  the  reference,  or,  if  necessary,  to 
allow  a  new  and  competent  reference  to  he  made. 

LoBD  Mhdwtk. — I  shonld  consider  that  the  defender  was  not  hound,  unless  the 
poTsaer  can  show  that  he  extended  his  ohligation  of  relief  to  the  offer  for  five  shiUings 
and  a  penny.  To  estahlish  this,  he  has  referred  the  whole  cause  to  the  defender's  oath. 
Bat  there  is  the  preliminary  question,  whether  the  summons  he  hroad  enough  to  allow 
of  the  reference  of  the  whole  cause  to  the  defender's  oath.  I  think  that  the  summons 
may  be  supplemented  by  the  condescendence,  and  that  the  extension  of  the  ohligation 
may  be  proved  by  oath. 

LoBD  MoNGBBiFF. — I  havc  somc  difficulty  on  the  point.  The  equity  of  the  case 
appears  to  be  plain  enough,  but  the  Judicature  Act  seems  to  prevent  so  complete  a 
change  in  the  averment  as  takes  place  here  between  the  summons  and  condescendence. 

LoBD  GooKBUBN. — I  think  the  interlocutor  must  be  adhered  to.  The  agreement 
the  defender  entered  into  was  in  reference  to  a  composition  of  5s.  But,  while  the 
poisuer  lays  his  action  entirely  on  this  i^eement^  he  wishes  to  enforce  fulfilment  of  a 
different  agreement.  In  the  condescendence,  he  says,  you  agreed  to  relieve  me  under 
the  second  offer ;  but  he  does  not  say  this  in  his  summons,  which  refers  only  to  the 
agreement  for  relief  under  the  first  offer.  I  do  not  think  the  summons  here  is  correctly 
or  technically  framed,  for  that  is  just  what  the  question  comes  to  be. 

[109]  Lord  Jubtio^Clbbk. — I  have  come  to  the  same  result,  and  can  find  no 
grounds  for  altering.  The  explicit  statements  in  the  condescendence  show  more 
distinctly  the  want  in  the  summons.  The  condescendence  (Art.  YII.)  contains  the 
distinct  statement  of  a  transaction  subsequent  to  the  signing  of  the  obligation  of  relief 
in  reference  to  the  offer  of  5s.  But  is  that  within  the  summons  ?  It  is  admitted  that 
there  is  no  averment  of  a  subsequent  agreement  there.  It  concludes,  after  narrating 
the  obligation  in  reference  to  the  first  offer,  that  the  defender  should  be  decerned  and 
ordained  to  make  payment  of  a  specified  sum,  "  under  the  terms  and  effect  of  the  obli- 
gation of  relief  granted  by  him  as  before  libelled."  Now,  is  there  any  agreement  or 
obligation  of  relief  before  libelled  subsequent  to  chat  in  regard  to  the  first  offer  ?  If 
not,  then  the  condescendence  is  at  variance  with  the  summons,  and  refers  to  a  transaction 
that  is  not  founded  on  in  the  summons  at  all.  The  media  condudendi  ought  to  be  set 
forth  in  the  summons ;  and  as  that  has  not  been  done  here,  I  think  there  \&  a  complete 
defect,  and  that  it  is  not  competent  to  refer  the  case  to  the  defender's  oath. 

LoBD  MoNGRBiFF. — I  am  satisfied,  if  it  be  understood  that  this  decision  will  not 
pieclude  another  action  properly  laid. 

Their  Lordships  accordingly  adhered. 


No.  7.  Vn.  Dunlop  113.     16  Nov.  1844.^    Ist  Div.— Lord  Murray. 

Robert  Wilson,  Pursuer  and  Advocator. — Ridherfurd — Deas, 

Keverend  Francis  Laing  and  David  Dickson,  Defenders  and  Respondents. 

—  Whigham — Cook, 

Property — Boundaries — Eospemes. — The  titles  to  a  certain  field  described  it  as  being 
"  enclosed  by  a  ditch  and  feal  dyke,"  and  as  being  bounded  on  the  north  by  the 
"loan  at  the  march-stones  set  betwixt  the  town  of  Cupar  and  the  heritor  of 
Caialogie," — the  loan  and  stones  having  in  course  of  time  disappeared ; — Held,  in  a 
question  as  to  the  boundary  between  Garslogie  and  the  field,  1st,'  upon  the  titles,  that 
Uie  ditch  and  dyke  at  that  part,  with  a  hedge  and  trees  which  had  been  planted  on 
the  dyke,  belonged  in  property  to  the  proprietor  of  the  field;  and,  2d,  upon  the 
proof,  that  there  had  been  no  contrary  possession  sufficient  to  change  the  right  under 
the  titles. — II.  The  pursuer  of  a  possessory  action  in  an  inferior  Court,  after  proof 
but  before  judgment,  brought  a  declarator  of  property,  and  advocated  the  infjBrior 
Court  process  ob  eantingerdiam ;  having  succeeded  in  the  conjoined  processes,  and 
been  found  entitled  to  expenses — Held  tiiat  it  was  no  ground  for  modifying  expenses. 


^  Decided  14th  June. 
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that  a  case  for  a  poBBessoiy  jndgment  against  him  had  been  made  ont  in  the  inferior 

Court. 

The  Reverend  Francis  Laing  was  proprietor,  and  David  Dickson  tenant,  of  the 
lands  of  Carslogie ;  and  Bobert  Wilson  was  proprietor  of  a  small  park  adjoining  these 
lands  on  the  south.  The  present  question  related  to  the  property  of  an  intervening 
ditch  and  hedge.  The  hedge  was  planted,  in  the  line  of  the  ditch,  on  a  feal  dyke,  made 
of  the  stuff  thrown  ont  in  making  it,  and  was  next  Wilson's  park,  the  ditch  being  next 
Carslogie.  Wilson  claimed  the  exclusive  property  of  both,  while  the  proprietor  of 
Carslogie  claimed  the  exclusive  property  of  the  ditch,  and  a  right  to  the  hedge  as  a 
common  fence. 

[114]  WiUon  first  applied,  by  petition,  to  the  Sheriff,  to  have  the  tenant  of  Carslogie 
ordained  to  remove  a  paling  which  he  had  put  up  in  the  hedge ;  but  after  a  proof  as 
to  the  possession  had  been  led,  and  before  judgment,  he  brought  a  declarator  of  property 
against  both  the  proprietor  and  tenant,  and  advocated  the  inferior  court  process  ob 
contingerUiam,  The  processes  were  conjoined,  and  the  proof  in  the  inferior  court,  of 
consent,  held  as  repeated  in  the  declarator. 

Wilson's  park  was  originally  feued  by  the  town  of  Cupar,  in  1748,  to  one  Bobert 
Johnston,  and  was  described  in  his  sasine  as  bounded  on  the  north  by  the  "  loan  at  the 
march-stones  set  betwixt  the  town  of  Cupar  and  the  heritor  of  Carslogie,"  and  as  being 
« enclosed  by  a  ditch  and  feal  dyke."  It  passed  through  various  hands,  and  was 
similarly  described  in  all  the  titles,  down  to  1802,  when,  in  a  conveyance  to  a  purchaser 
by  the  then  proprietor,  it  was  described  as  enclosed  *'  with  a  ditch  and  hedge,"  a  hedge 
having  been  pluited  on  the  feal  dyke ;  and  as  bounded  on  the  north  by  the  lands  of 
Carslogie,  the  loan  having  ceased  to  exist,  and  the  march-stones  having  biden  removed. 
In  this  conveyance  the  seller  reserved  some  ash-trees  which  he  had  planted  in  the  line 
of  the  hedge,  and,  a  few  years  afterwards,  sold  them  (to  the  purchaser  of  the  field)  for 
L.25  by  a  separate  transaction;  and  in  the  subsequent  conveyances  the  subject  was 
conveyed  with  the  *'  haill  trees  growing  thereon,"  and  was  described  as  enclosed  with  a 
ditch  and  hedge,  and  bounded  on  the  north  by  the  lands  of  Carslogie,  as  in  the  convey- 
ance of  1802. 

Thomas  Horsbrugh  became  proprietor  of  the  park  in  1807,  and  of  the  lands  of 
Carslogie  in  1808.  His  title  to  these  lands  described  them  as  being  bounded  on  the 
south  partly  by  the  property  belonging  to  himself,  (these  extending  further  than  his 
park).  He  continued  in  possession  of  both  subjects  down  to  1825,  when  he  sold 
Carslogie  to  Mr.  Laing,  describing  them  in  the  conveyance  as  bounded  on  the  south 
'^partly  by  other  lands  belonging  to  me."  In  1835,  Wilson  acquired  the  park  from 
Horsbrugh's  trustee  by  a  conveyance  describing  it  as  above  stated. 

It  appeared  from  the  proof  that  the  park  had,  from  beyond  the  memory  of  man, 
been  surrounded  on  all  sides  by  a  ditch,  and  within  it  by  a  feal  dyke  |formed  of  the 
stuff  thrown  out  in  making  it,  and  that  the  hedge  and  trees  were  planted  some  few 
years  prior  to  the  conveyance  of  1802.  There  was  no  conclusive  evidence  as  to  the 
state  of  possession  previous  to  Horsbrugh's  becoming  proprietor  of  both  properties. 
After  that,  it  was  proved  his  tenant  in  Carslogie  possessed  up  to  the  hedge,  and  pruned 
his  side  of  it.  WUson  complained  of  this  use  immediately  on  acquiring  the  property 
of  the  park,  though  he  instituted  no  legal  proceedings  till  1840.  It  was  further  proved 
that  the  ditch  was  necessary  for  carrying  off  the  water  from  Carslogie,  which  sloped 
towards  it,  and  that  drains  had  been  run  into  it  for  that  purpose ;  but  that  it  was  un- 
necessary as  a  drain  for  the  park,  which  was  higher  where  it  adjoined  the  ditch,  and 
sloped  in  the  [116]  opposite  direction.  Nothing  appeared  with  reference  to  the  hedge  . 
and  ditch  along  the  other  sides  of  the  park. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — '*  Finds,  Ist^  That  the 
petitioner  in  the  inferior  Court,  and  pursuer  in  the  declarator  in  this  Court,  has  not 
produced  a  special  conveyance  to  the  ground  claimed  by  him  in  his  petition  to  the 
inferior  Court,  and  in  his  summons  of  declarator  in  this  Court :  2d,  That  the  evidence 
which  has  been  adduced  does  not  establish  an  exclusive  right  of  possession  in  his  favour : 
Therefore,  in  the  declarator,  sustains  the  defences,  assoilzies  the  defenders  from  the 
conclusions  of  the  action,  and  decerns ;  and,  in  the  advocation,  advocates  the  cause, 
dismisses  the  application,  and  decerns:  Finds  the  pursuer  and  advocator  liable  in 
expenses  in  the  conjoined  actions." 

The  pursuer  and  advocator  reclaimed. 
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LoBD  Maoksnzix. — I  am  for  altering  the  interlocutor.  Look  to  the  way  in  which 
the  boandaries  are  stated  in  the  original  fen  in  1748 ;  it  says  the  northern  hoondary  is 
**  (he  loan  at  the  march-stones  set  between  the  town  of  Cupar  and  the  heritor  of  C^- 
logic ; "  and  then  it  says  that  the  park  is  "  enclosed  by  a  ditch  and  a  feal  dyke."  If  the 
ditoh  or  the  dyke  had  belonged  to  any  other  body,  it  would  have  been  described  as  the 
bonndary.  But  it  is  not  so  on  any  side,  and  the  loan,  which  of  course  was  beyond  the 
dyke  and  the  ditch  both,  is  the  boundary  stated  on  the  north.  Now,  what  motive 
could  **  the  heritor  of  Caislogie  "  have  for  leaving  a  piece  of  his  land  between  the  loan 
and  the  property  of  his  neighbour  1  The  subsequent  titles  are  all  in  accordance  with 
this  original  one,  and  I  must  therefore  hold  that  they  include  the  ditch  and  the  dyke 
as  part  of  the  subject  conveyed.  Then,  I  think,  there  is  nothing  in  the  possession  to 
change  the  right.  One  thing  alone  is,  in  my  opinion,  quite  conclusive — it  is  not  6ia- 
pated  that  the  trees  belong  to  the  pursuer,  and  they  are  in  the  hedge.  I  cannot  separate 
the  trees  from  the  hedge  in  which  they  are ;  and  I  cannot  separate  the  hedge  from  the 
ditch,  for  the  one  is  planted  on  what  was  taken  out  of  the  other.  I  admit  that  there 
wai  a  use  of  the  ditch  by  the  proprietor  of  Carslogie,  but  it  was  just  the  use  necessary 
from  the  position  of  the  lands ;  the  ditch  necessarily  received  the  water  of  an  adjoining 
higher  tenement.  The  proprietor  of  Carslogie  ran  <&ains  into  the  ditch,  and  I  think  he 
had  a  right  to  do  so  from  the  situation  of  his  property.  I  think  he  has  right  to  the  use 
of  the  ditch  as  a  drain.  I  see  no  reason  to  think  that  there  was  any  possession  to  dis- 
prove the  evidence  arising  from  the  title. 

Lord  Fullerton. — I  have  formed  the  same  opinion.  The  Lord  Ordinary  sustains 
the  defences,  which  I  do  not  think  necessarily  follows  from  the  previous  findings  in 
his  interlocutor.  I  think  there  is  what  is  equivalent  to  a  special  conveyance  of  the 
hedge  and  ditch  in  the  title.  The  northern  boundary  is  a  loan,  which  means  a  passage, 
and  the  hedge  and  ditch  are  within  it.  I,  therefore,  hold  that  they  are  within  the 
property  conveyed.  That  being  the  cose,  I  think  there  is  nothing  in  the  possession  to 
alter  the  right  given  by  the  title.  I,  therefore,  think  we  must  alter  the  interlocutor. 
As  to  the  right  of  the  proprietor  of  Carslogie  to  have  the  water  of  his  lands  carried  off 
by  the  ditch,  I  do  not  think  that  is  disputed. 

Deas, — No,  my  Lord. 

[116]  LoBD  Jkffbbt. — I  concur  in  the  views  that  have  been  taken.  The  titles  to 
the  park,  which  are  not  contradicted  in  their  tenor  by  opposite  titles  to  the  lands  of 
Caislc^e,  are  in  themselves  decisive  of  the  question,  unless  possession  had  changed  the 
right  But  if  the  titles  had  been  doubtful,  I  think  the  possession  has  been  such  as 
would  have  explicated  them  into  a  conclusive  title  in  favour  of  the  pursuer.  The  ditch 
is  used  to  direct  and  turn  aside  the  water  running  from  the  superior  tenement,  and 
ooold  only  be  constructed  on  the  ground  of  the  lower.  I,  therefore,  quite  concur  that 
this  interlocutor  must  be  altered  as  to  the  property.  I  also  quite  concur,  that  the  ditch 
being  a  gurragcUum  for  the  natural  servitude  upon  the  lower  to  receive  the  water  of  the 
higher  tenement,  the  proprietor  of  Carslogie  has  right  to  the  use  of  it  as  a  drain. 

The  trees,  if  there  were  any  doubt  in  the  matter,  would  be  quite  conclusive.  Actually 
a  considerable  sum  was  paid  for  them  by  one  of  the  pursuer's  predecessors. 

I  think  we  ought  to  find  that  the  property  is  in  the  pursuer,  but  that  the  drains  and 
water  of  Carslogie  have  for  a  long  time  run  into  the  ditch,  and  may  be  continued. 

The  LoBB  Pbbbidbnt  concurred. 

The  Court  pronounced  the  following  interlocutor: — <<Recal  the  interlocutor  com- 
plained of :  In  the  declarator — ^find,  decern  and  declare,  in  terms  of  the  conclusions  of 
the  libel,  but  under  the  qualification  that  the  defenders  are  entitled  to  a  servitude  right 
of  carrying  off  the  water  from  the  lands  by  the  ditch  in  question  :  And  in  the  advocation 
— ^advocate  the  cause,  ordain  the  defender  and  respondent,  David  Dickson,  to  remove 
any  paling  which  may  have  been  placed  by  him  in  the  line  of  the  hedge  and  trees  in 
dispute;  and  in  respect  of  the  judgment  in  the  declarator,  and  of  consent  of  parties, 
find  it  unnecessary  to  pronounce  any  further  findings  or  decerniture  (except  as  to  expenses) 
in  the  advocation  :  Find  the  defenders  and  respondent  liable  in  the  expenses  incurred 
in  the  inferior  Court,  and  in  the  expenses  incurred  in  the  conjoined  processes  in  this 
Court ;  but,  before  answer  as  to  any  plea  for  modification  of  the  same,  appoint  accounts 
to  be  lodged  in  process,  and  remit  the  same  to  the  auditor  of  Court,  to  tax  and  report, 
and  decern." 
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When  the  auditoi^s  report  was  given  in,  the  defenders  moved  that  the  expenses 
should  be  modified,  upon  the  ground  that  a  good  case  for  a  possessory  judgment  had 
been  made  out  in  the  inferior  Courts  and  that  the  whole  expense  there  would  have  been 
saved  if  the  declarator  had  been  brought  at  first. 

Lord  Jbffrbt. — If,  before  a  possessory  question  is  ultimately  decided,  a  declarator 
is  brought,  and  in  it  the  property  is  found  to  be  diflFerent  from  the  possession  for  the 
last  seven  years,  the  wrongous  possession  can  have  no  effect  on  the  question  of  expenses. 

The  other  Judges  concurred,  and  the  Court  therefore  refused  to  modify. 


No.  8.  VII.  Dunlop  117.     16  Nov.  1844.     1st  Div.— Lord  Ouninghame. 

Eeverend  William  Lowe,  Pursuer. — Rutherfurd — Macfarlane, 

George  Taylor  and  Others,  Defenders. — H,  J,  Robertson. 

Slander — Process — Jury-Tried — Issues, — In  an  action  for  libel — 1.  Held  that  a  counter 
issue  was  incompetent,  proof  of  which  did  not  amount  to  a  justification  of  the  whole 
or  a  distinct  part  of  the  libel ;  and  observed,  that  by  allowing  a  counter  issue,  (in 
such  action,)  the  Court  pronounced  upon  its  relevancy  as  a  justification.  2.  Terms 
of  counter  issues,  which  were  disallowed  in  respect  the  facts  proposed  to  be  proved 
under  them  were  therein  too  vaguely  and  loosely  set  forth. 

Sequel  of  case  reported  ante  Vol.  V.  p.  1261. 

The  following  issues  were  framed  by  the  issue  clerks  : — 

"  It  being  admitted  that  during  the  months  of  July  and  August  1842,  the  defender, 
Oeoi^e  Taylor,  was  the  editor  and  conductor ;  that  the  defender,  James  Watt,  was  the 
printer  and  publisher;  and  that  the  defenders,  Robert  Lyall  and  George  Robertson, 
were  proprietors ;  of  the  newspaper  or  periodical  published  weekly  in  Montrose — 
entituled  '  The  Montrose  Standard  and  Angus  and  Mearns  Register.' 

"  It  being  also  admitted  that  Nos.  265  and  270,  volume  six,  of  the  said  newspaper 
or  periodical,  and  of  which  the  productions  Kos.  of  process  are  authentic 

copies,  were  printed  and  published  at  Montrose,  on  or  about  the  22d  of  July  and  26th 
of  August  1842,  respectively. 

"1.  Whether  the  said  No.  265  of  the  said  newspaper  or  periodical  contains  the 
words  or  passage  set  forth  in  No.  I.  of  the  schedule  hereto  annexed  ;  and  whether  the 
statements  in  the  said  passage  are  of  and  concerning  the  pursuer,  and  hold  up  his 
character  and  conduct,  individually  and  professionally,  to  discredit  and  contempt,  and 
accuse  and  impeach  him  of  disloyalty  and  disobedience  to  the  laws,  or  at  least,  bring  his 
loyalty  and  obedience  as  a  good  and  peaceable  subject  into  doubt  and  question,  by  falsely, 
injuriously  and  calumniously  representing  the  pursuer  as  a  person  who  had  deviated  from 
the  proper  discharge  of  his  duties  as  a  clergyman,  and  become  an  apostle  of  sedition, 
and  as  a  person  who  was  in  the  practice  of  addressing  revolutionary  tirades  or  harangues 
to  the  mob,  encouraging  disobedience  to  the  laws,  exciting  turbulence  and  insubordination 
among  the  lower  orders,  and  calling  on  the  people  to  refuse  to  pay  the  taxes  justly  due 
by  them ;  to  the  loss,  injury,  and  damage  of  the  pursuer. 

"  2.  Whether  the  foresaid  No.  265  of  the  said  newspaper  or  periodical  also  contains 
an  article,  or  passage,  or  letter  in  the  terms  set  forth  in  No.  II.  of  the  said  schedule  ; 
and  whether  the  statements  in  this  article  or  passage  are  of  and  concerning  the  pursuer, 
and  hold  up  his  character  and  conduct,  both  as  an  individual  and  as  an  clergyman,  to 
contempt  and  discredit,  and  accuse  him  of  deception  and  falsehood,  by  falsely,  calum- 
niously, [118]  and  injuriously  representing  him  as  a  person  who,  at  a  public  meeting  on 
the  Market  Muir  of  Forfar,  and  in  giving  an  account  to  his  constituents  of  his  actings 
as  a  corn-law  delegate,  stated,  contrary  to  the  truth,  that  he  had  delivered  a  speech  on 
a  certain  occasion,  which  had  never  been  delivered  or  uttered  by  him,  and  that  effects 
were  produced  by  the  said  speech,  on  the  persons  to  whom  it  was  addressed,  which 
never  were  produced  ;  to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

"  3.  Whether  the  foresaid  No.  270  of  the  said  newspaper  or  periodical,  contained 
an  article  or  passage  in  the  terms  set  forth  in  No.  III.  of  the  said  schedule ;  and  whether 
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these  statements  are  of  and  concerning  the  pursuer,  and  falsely  and  calumniously  hold 

him  up  to  the  scom,  ridicule,  and  contempt  of  the  public ;  and,  in  particular,  whether 

they  falsely  and  calumniously  hold  up  and  represent  the  pursuer  to  the  public  as  a 

clergyman,  who,  both  by  his  bad  example  and  the  pernicious  doctrine  he  preaches,  has 

been  the  cause  of  an  open  and  scandalous  desecration  of  the  Sabbath,  and  has  created 

groundless  discontent  and  dangerous  commotion  among  the  lowest  of  the  people — the 

offiKOurings  and  dregs  of  society ;  and  has  done  his  utmost  to  stir  up  and  excite  the 

passions  of  the  people  for  improper  purposes ;  and  been  an  enemy  to  the  poor,  and  a 

bad  man,  and  the  cause  of  mischief  in  the  community  in  which  he  lives  and  officiates  * 

and  tampered  with  the  Bible,  and  purposely  inculcated  among  the  poor  false  and  foolish 

notionB;  to  the  loss,  injury,  and  damage  of  the  pursuer." 

Damages  laid  at  L.1000. 

Schedule. 

"  No.  I.  — •  A  letter  from  a  Forfar  correspondent,  which  will  be  found  in  another 
column,  gives  us  some  account  of  a  rather  extraordinary  exhibition  made  there  by  the 
Rev.  Mr.  Lowe,  the  delegate  from  that  place  to  the  anti-corn  law  conference  which 
lately  met  in  London.     Mr.  Lowe,  with  some  of  his  fellow-delegates,  had  the  honour 
of  an  interview  with  Sir  Robert  Peel,  of  which  we  have  read  an  account  in  the  London 
papers,  and  which  left  us  in  doubt  whether  most  to  wonder  at  the  forbearing  courtesy 
of  the  premier,  or  the  ignorant  impertinence  of  the  delegates.  «  We  have  been  told  by 
a  Forfar  friend,  for  whose  opinion  we  have  much  respect,  that  Mr.  Lowe  is  personally 
a  respectable  man,  and  we  are  not  unwilling  to  believe  it,  because  we  know  that, 
generally  speaking,  the  clergy  of  all  denominations  in  Scotland  bear  that  character ;  but, 
if  his  address  to  Sir  Robert  Peel  be  correctly  reported,  he  must  be  a  most  injudicious 
and  wrong-headed  man.     He  may  be  of  opinion  that  he  is  performing  hia  duty  as  a 
Christian  minister ;  but  if  he  is  a  fair  sample  of  dissenting  ministers  generally,  we 
hesitate  not  to  say,  that  never  was  an  unhappy  country  visited  with  a  greater  curse 
than  the  existence  of  such  a  set  of  so-called  teachers  of  religion,  who  seem  to  think 
their  sacred  office  warrants  their  becoming  with  impunity  apostles  of  sedition.     The 
distress  under  which  the  country  suffers  so  grievously,  may  or  may  not  be  [119]  re- 
movable by  legislative  interference ;  we  are  fully  satisfied  it  is  beyond  the  reach  of 
any  such  remedy ;  but  surely  if  the  Word  of  God  be  the  rule  by  which  Christian 
ministers  ought  to  be  guided,  the  lessons  they  are  called  upon  to  incidcate  upon  their 
people  are — to  humble  themselves  under  the  mighty  hand  of  God,  and  to  be  in  the 
midst  of  all  their  suffering  steadfast  in  well-doing — not  to  rise  up  in  rebellious  resis- 
tance against  the  authorities  which  God  has  placed  over  them.     That  minister  is,  even 
for  his  own  interest,  a  very  short-sighted  man  who  prefers  the  temporary  popularity 
which  he  may  enjoy  with  an  ignorant,  and  not  generally  religious  mob,  by  tickling 
tbeir  ears  with  revolutionary  tirades,  to  the  praise  which  he  will  receive  from  all  good 
men,  when  in  a  time  of  adversity  he  encourages  them  by  precept  and  example  to  bear 
their  sufferings  with  fortitude,  to  endeavour  to  remove  them  by  patient  perseverance 
in  well-doing,  and  in  all  things  to  remember  and  follow  the  example  of  peacefulness 
and  obedience  to  established  authority,  set  before  them  by  our  blessed  Lord,  and  those 
who  drew  lessons  of  the  highest  wisdom  from  his  lips.     Whether  is  a  minister  more 
suitably  employed  in  lecturing  against  the  corn-laws,  and  calling  upon  the  people  to 
refuse  payment  of  taxes,  or  in  telling  those  who  look  up  to  him  for  instruction,  that 
man  doth  not  live  by  bread  alone,  but  by  every  word  which  proceedeth  from  the 
mouth  of  God  doth  man  live  ? ' " 

"No.  II.--*To  the  Editor  of  the  Montrose  Standard.— Forfar,  July  20,  1842. 
Sir — The  Market  Muir  here,  on  Tuesday  last,  was  the  scene  of  one  of  those  mounte- 
bank exhibitions,  with  which  the  public  have  of  late  been  so  often  troubled,  from  a 
one-horse  drosky,  hired  for  the  purpose  of  transporting  the  orator  from  the  Market 
Cross  of  Forfar  to  the  Muir,  and  while  there  to  serve  as  a  platform.  This  grand 
exhibition  was  for  the  purpose  of  hearing  from  the  reverend  delegate,  who  attended 
from  Forfar  the  great  anti-com-law  conference  in  London,  and  who  had  the  honour  of 
an  interview  with  Sir  Eobert  Peel  while  there,  an  account  of  his  proceedings  on  these 
occasions.  The  rev.  gentleman  commenced  by  reading  and  reciting  the  speeches 
which  he  and  some  of  the  others  had  delivered  while  at  the  conference ;  amongst 
many  other  things,  detailing  misery  which  he  said  existed  in  Forfar,  but  which  was 
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'  certainly  over-charged,  the  working-claases  in  Forfar  heing  generaUy  employed, 
'  although  the  wages  are  small ;  and  how  he  had  stated  to  the  conference,  that  a  general 

*  recommendation  should  be  made  by  them  to  their  constituents  to  refuse  to  pay  their 
'  taxes,  and  that  he  was  sure  this  district  woidd  join  heartily  in  such  a  measure.  The 
'  rev.  gentleman,  on  uttering  these  words,  looked  around  for  a  response ;  but,  alas  ! 
'  what  was  his  bewildered  eye  met  with  1  a  numerous  shaking  of  heads.  He  then  pro- 
'  ceeded  to  inform  the  audience  of  what  took  place  at  the  interview  with  Sir  E.  PeeL 
'  He  read  to  them  a  speech  said  to  have  been  delivered  by  him  on  the  occasion,  and 

*  which  was  copied  from  some  Edinburgh  paper  into  the  Review  of  last  Friday,  bat 
'  which  speech,  I  am  much  inclined  to  think,  had  [120]  been  written  down  afterwards, 
^  and  that  Sir  K.  Peel  has  yet  to  learn  that  such  was  ever  intended  to  be  addressed  to 
'  him.     He  stated  that  he  was  the  last  of  the  delegates  who  addressed  Sir  Robert  on 

*  this  occasion ;  that  the  preceding  speakers  had  expatiated  on  other  matters,  such  as 
'  free  trade,  &c.,  but  that  he  had  confined  himself  to  the  subject  of  morality  and  religion 

*  — forsooth  because  he  knew  nothing  of  the  principles  of  free  trade ;  that  when  he 

*  concluded  his  all-powerful  harangue,  Sir  Robert  shook  like  an  aspen  leaf,  and,  stagger- 

*  ing  back,  laid  hold  of  a  sofa  to  prevent  his  falling  until  he  should  recover  himself. 
'  A  universal  doubt  in  the  minds  of  the  audience,  on  this  being  expressed,  began  to 
<  show  itself — and  well  it  might.     This  same  gentleman  stated,  that  he  had  suggested 

*  when  in  London,  that  the  delegates  should  proceed  to  Constitution  Hill,  and,  while 
'  Her  Majesty  was  pacing,  that  the  people's  petition,  as  he  was  pleased  to  call  it, 
'  should  be  thrown  into  Her  Majesty's  coach.  I  am,  however,  inclined  to  think,  that 
^  the  Whipping  Act  coming  into  operation,  put  a  stop  to  this  intended  proceeding. 
'  There  is,  no  doubt,  distress  in  the  country — distress  seated  too  deep  for  the  rev. 

*  agitator  to  devise  a  plan  of  relief ;  and  it  iU  becomes  a  clergyman  to  go  about  exciting 
'  the  multitude  and  the  working  classes,  on  subjects  in  regard  to  which  the  government 

*  are  at  this  moment  doing  every  thing  in  their  power  to  alleviate  public  suffering. 
'  This  comes,  too,  with  peculiarly  bad  grace  from  a  man  who  refuses  to  pay  the  very 
'  poor  for  whom  he  so  loudly  pleads,  a  pittance  of  4s.  2d.  of  poor  rates  for  which  he  is 

*  assessed ;  and  threatens  to  allow  his  furniture  to  be  sold,  sooner  than  pay  what  every 
'  neighbour  around  him  is  paying  to  the  poor.  From  the  general  appearance  of  Mr. 
'  Lowe's  audience  at  the  conclusion,  I  am  inclined  to  think  that  he  will  not  again  bo 
'  troubled  with  a  similar  mission,  but  be  allowed  to  continue  in  quiet  obscurity,  where, 
'  if  he  had  any  respect  for  his  character  as  a  clergyman,  he  should  have  always  remained. 

*  —I  am,  &c.— L.  M.  N.' " 

"No.  III. — :* Sabbath  Dksbcratign  and  the  Rev.  Mr.  Lowe.' — *The  working 

*  classes  here  have  been  in  a  state  of  great  ferment  for  the  last  few  days.  Placards  of 
'  an  inflammatory  nature  have  been  pasted  up  through  the  town.  Communications,  said 
'  to  have  been  received  from  Manchester,  were  read  to  large  crowds,  urging  them  to 
'  follow  what  they  termed  the  noble  example  set  them  by  the  operatives  of  Manchester, 

*  &c.     On  the  afternoon  of  Sabbath  last,  a  meeting  was  held  in  the  Market  Muir, 

*  which,  without  being  told,  we  may  well  imagine  consisted  of  the  offscourings  of  Forfar, 

*  the  very  dregs  of  society.  Another  meeting,  consisting  principally  of  idle  women 
'  and  boys,  met  on  Monday  morning  in  the  same  place,  and  were  harangued  by  several 

*  individuals,  who  recommended  them  to  strike  work,  but  advised  them  not  to  use  any 
'  violence.     Where  were  our  authorities,  and  what  kind  of  authorities  are  they,  it  may 

*  well  be  asked,  who  wink  at  such  an  open  and  scandalous  [121]  desecration  of  the 
^  Lord's  day ;  Ought  they  not  to  have  caused  the  spokesman  and  chairman  of  such 
'  a  meeting  to  be  apprehended  ?  Most  assuredly.  All  are  loud  in  condemnation  of  the 
'  supineness  which  our  magistracy  have,  on  this  occasion,  displayed.  They  seem  to  have 
'  been  set  over  their  fellow-townsmen  for  no  other  purpose  than  to  show  with  how 

*  little  wisdom  they  can  govern.  But  whom  have  we  to  thank  that  such  disgraceful 
'  proceedings  should  have  been  enacted  on  Sabbath  ?    We  hesitate  not  to  ascribe  them 

*  to  the  Rev.  Mr.  Lowe,  for  they  are  only  the  natural  consequences  of  the  example 
'  which  he  sets  them,  and  the  pernicious  doctrine  that  he  preaches.  All  that  was  in 
'  the  power  of  man  to  do,  to  excite  and  stir  up  the  passions  of  the  people,  he  has  done, 
'  and  still  continues  to  do.  Instead  of  being  the  poor  man's  friend,  he  is  his  greatest 
'  enemy.  He  is  one  of  those  who  sedulously  spread  the  damnable  doctrine,  that  the 
^  legislature  are  bound  to  provide*  bread  for  the  people.     Better  had  it  been  for  Forfar, 

*  that  such  a  man  as  Mr.  Lowe  had  never  appeared  among  its  people ;  and  would  to  God 
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'  we  hftd  ihe  power,  as  we  have  the  will^  to  extirpate  him  and  his  brother  demagogues 
^  fiom  the  land,  for,  till  that  be  accomplished,  Britain  will  not  experience  one  moment's 

*  repose.    At  the  conference  held  with  Sir  R.  Peel  lately,  he  delivered  one  of  the  most 

*  foolish,  and,  at  the  same  time,  presumptuous  speeches  that  ever  was  uttered.  His 
'  presumption  and  impudence  has  never  been  surpassed.     Picture  to  yourself,  reader, 

*  the  veiy  personification  of  ignorance,  and  the  quintessence  of  vulgarity,  daring  to 
'  address  the  learned  and  accomplished  Premier  of  Britain.     The  mouse  contrasted  with 

*  the  elephant  is  not  greater  than  is  the  contrast  between  Mr.  Lowe  and  Sir  R.  Peel. 

*  Li  the  same  speech  also,  he  dared  to  tamper  with  the  Bible — ^he  said,  "  cursed  is  he 
'  that  withholdeth  bread  from  the  poor,"  and  we  say  and  the  Bible  says,  "  cursed  is  he 
<  that  putteth  foolishness  into  the  heart  of  the  poor,  and  placeth  a  lie  in  the  lips  of  the 
•hungry."'" 

Or, 
"1.  Whether  the  pursuer,  on  several  occasions,  in  the  months  of  February  and 
July  1842,  whilst  he  was  in  London  as  a  delegate  from  an  association  coimected  with 
Forfar  to  the  Anti-com-Law  Convention  or  conference ;  as  also  within  the  town,  or  in 
the  neighbourhood  of  Forfar,  towards  the  beginning  or  middle  of  November  1841,  and 
on  or  about  the  21st  of  February,  thia  20th  of  June,  the  19th  and  21st  of  July 
1842 ;  and  at  Montrose,  on  or  about  the  26th  of  July  1842,  or  at  one  or  more  of  them, 
did  address  political  harangues  to  the  assembled  multitudes,  and  did  make  use  of 
inflammatory  and  exciting  language  in  reference  to  the  existing  corn-laws,  calculated  to 
excite  the  indignation  of  the  people  against  the  Government  of  the  country  and  the  two 
Houses  of  Parliament  ? 

"  2.  Whether,  on  these  occasions,  or  on  one  or  more  of  them,  the  pursuer  gave  an 
account  of  his  proceedings  when  in  London  as  a  delegate  [122]  as  aforesaid,  and 
reported  the  terms  of  a  speech  which  he  stated  he  had  addressed  to  Sir  Robert  Peel,  by 
which  he  represented  himself  to  have  addressed  Sir  Robert  Peel  in  the  terms  contained 
in  schedule  No.  lY.,  hereto  annexed,  or  in  words  of  similar  import ;  and  whether,  by 
the  terms  of  his  speech,  as  thus  reported,  he  represented  the  existing  corn-laws  as  con- 
trary to  the  Word  of  God  as  declared  in  the  Bible,  and  those  by  whom  they  were  sup- 
ported as  liable  to  a  curse,  contained  in  the  sacred  volume  ? 

"3.  Whether  one  of  these  occasions,  in  the  month  of  July  1842,  was  the  day 
appointed  by  the  Greneral  Assembly  for  a  national  fast ;  and  whether  on  that  day  the 
pursuer  was  instrumental  in  collecting  a  public  meeting  in  the  neighbourhood  of  the 
town  of  Forfar,  for  the  purpose  of  poUtical  discussion ;  and  whether  he  did  then  and 
there  address  the  people  assembled  in  a  violent  and  inflammatory  style  on  the  subject  of 
the  oom-laws,  and  the  miseries  and  grievances  of  the  lower  classes ;  and  whether,  in  the 
month  of  August  1842,  or  shortly  after  the  said  occasion,  another  public  meeting  in  the 
same  neighbourhood,  was  held  on  a  Sabbath-day,  at  which  similar  violent  political 
harangues  were  addressed  to  the  people?  And  whether  the  latter  meeting,  on  the 
Sabbath-day,  might  not  be  considered  as  a  natural  consequence  of  the  previous  meeting 
on  the  Fast-day,  and  of  the  conduct  of  the  pursuer  on  that  occasion  ? 

"  4.  Whether,  in  the  month  of  July  1842,  or  previous  to  that  period,  the  pursuer 
was  in  arrear,  and  had  refused  to  make  payment  of  the  assessment  for  pooPs-rates 
due  by  him,  and  which  rates  were  generally  paid*?" 

SCHBDULB. 

"No.  IV. —  *The  rising  generation,  too,  were  growing  up  without  the  means  of 
education,  except  in  one  branch,  a  most  fearful  branch  of  education  indeed,  in  reference 
to  the  rulers  of  our  land.  Our  youth  were  trained  to  curse  those  laws  which  stood 
between  them  and  the  bounties  of  heaven,  in  that  munificence  which  God  gives  them. 
He  was  persuaded  that  he  (Sir  R.  Peel)  could  not  but  feel,  standing  as  he  did  in  the 
awfully  responsible  position  of  Prime  Minister  of  England,- at  this  crisis.  Their  youth 
were  trained  to  hate  those  oppressors  who  had  enacted  and  who  maintain  those  laws  by 
which  they  are  literally  starved.  They  were  trained  to  this  by  practical  parental 
example ;  and  it  was  not  to  be  wondered  at,  seeing  that  this  is  expressly  predicted  in 
that  sacred  volume,  which  they  all  hold  to  be  the  revealed  will  of  Almighty  God  to  man — 
**  He  that  withholdeth  com,  the  people  shall  curse  him."  He  did  not  quote  that  Scrip- 
ture— a  Scripture  which  was  now  being  literally  fulfilled  by  starving  millions — he  did 
not  quote  it  to  harrow  up  his  heart,  but,  being  the  truth,  he  wished  it  to  tell  upon 
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'  his  mind,  if  so  be  that  it  might  lead  him  to  use  that  power  which  was  in  hiB  hand,  in 
'  order  to  avert  for  himself  and  his  party  the  predicted  imprecations  of  an  almost  despe- 
'  [123]  -rate  people.     He  pleaded,  not  on  the  ground  of  the  distress — however  deep  and 

*  fearful  that  was, — but  he  pleaded  and  begged  of  him,  on  the  ground  of  justice,  in  the 

*  sight  of  God,  that  he  would  remove  the  starvation  laws,  and  redress  the  just  grievances 
«  of  the  people.' " 

The  pursuer's  issues  were  not  objected  to,  but  the  counter-issues  for  the  defender 
were,  upon  the  grounds  explained  in  the  subjoined  note,  issued  by  the  Lord  Ordinary 
on  making  avizandum  to  the  Court.^ 

Rutherfard^  for  the  pursuer,  consented  to  the  second  counter-issue  being  approved  of. 

Lord  Prbsidbnt. — I  think  this  case  important^  for  whatever  we  do  will  be  con- 
sidered a  rule.  I  am  ^ery  strongly  impressed  with  the  objections  taken  to  some  of  the 
counter-issues ;  but,  at  the  same  time,  I  must  observe  that  this  is  a  case  in  which  some 
degree  of  latitude  in  the  counter-issues  must  be  allowed,  in  respect  of  the  latitude  in 
the  pursuer's  innuendoes.  There  is  a  sort  of  variance  in  these  innuendoes,  and  a  set  of 
inferences  drawn  which  is  very  complicated ;  and  I  am  not  prepared  to  say  that  these 
innuendoes  follow  necessarily  from  the  words  alleged  to  have  been  used.  A  counter- 
issue,  there  can  be  no  doubt,  must  go  to  a  complete  justification  of  the  whole,  or  of  a 
part  of  the  libeL  I  have  said  that  I  think  some  latitude  may  be  allowed  to  the  defen- 
ders here,  but  still  I  am  not  satis-  [124]  -fied  that  they  have  done  what  is  required  in 
their  counter-issues ;  for  if  they  are  in  a  condition  to  lay  any  thing  like  evidence  before 
a  jury,  they  must  know  sometjiing  of  the  expressions  used.  It  is  not  enough  to  say 
that  they  were  of  a  general  description — that  would  be  putting  the  relevancy  of  their 
issues  into  their  own  hands.  I  therefore  think  that  there  is  a  defect  which  must  be 
amended.  As  to  the  third  issue,  I  am  not  satisfied  with  the  explanation  we  have  got. 
It  is  said  that  the  pursuer  took  part  at  a  meeting  on  a  fast-day,  which  is  a  very  different 
thing  from  a  meeting  on  a  Sabbath-day.  If  the  proof  of  this  is  meant  as  a  mere  pallia- 
tion, it  is  not  incumbent  on  the  defenders  to  take  an  issue ;  indeed,  if  we  are  not  pre- 
pareid  to  hold  that  it  amounts  to  a  justification,  we  cannot  allow  them  an  issue. 

^  "  Note. — The  issues  in  chief  taken  by  the  pursuer  here  are  not  objected  to,  but 
questions  have  been  raised  as  to  the  relevancy  and  correctness  of  the  counter-issues  pro- 
posed by  the  defenders,  which  have  been  fully  and  elaborately  argued  before  the  Lord 
Ordinary.  He  conceives  it  fit  that  these  should  be  at  once  carried  before  the  Division 
in  which  the  Judge  presides,  who  will  probably  try  the  case. 

"  The  counter  issues  are  objected  to  by  the  pursuer  on  the  grounds,  first,  that  the 
facts  to  be  proved  are  too  vaguely  and  loosely  set  out  in  the  issues  to  form  proper 
counter-charges  of  libel  or  sedition  against  the  pursuer ;  and,  secondly,  it  is  argued  that 
the  counter-issues,  when  analysed,  do  not  set  out  sufficient  matter  of  justification  for  the 
defenders ;  and  if  so,  it  is  added,  that  these  issues  can  only  have  the  effect  of  palliating 
the  direct  charges,  and  of  mitigating  damages — to  which  effect,  it  is  maintained,  that 
counter-issues  are  both  incompetent  and  unnecessary. 

"  The  defenders,  as  the  Lord  Ordinary  understood  them,  are  not  averse  to  make  any 
verbal  correction  on  the  counter-issues  necessary  to  render  them  more  precise  as  to  the 
time  when,  and  the  place  where,  the  alleged  seditious  language  was  used ;  and  they  con-  • 
tended  that  they  were  entitled  to  the  counter-issues,  as  calculated  to  bring  out  facts 
which  would  form  a  material,  if  not  an  entire  justification  of  the  publications  complained 
of  by  the  pursuer. 

"Upon  conferring  with  the  issue-clerk,  he  explained  his  view  in  admitting  the 
counter-issues  to  be  this — viz.  that  the  defenders  were  entitled  to  counter-issues  gene- 
rally to  the  effect  here  proposed,  as  the  alleged  libels  complained  of  by  the  pursuer  in 
each  issue,  consisted  of  a  variety  of  separate  and  distinct  charges — and  that  the  defen- 
ders might  take  an  issue  to  justify  a  part  of  the  charges  libelled  on  as  defamatory, 
although  they  were  unable  or  not  disposed  to  justify  the  whole ;  and  that  this  was  a 
case  which,  from  its  nature,  and  from  the  multiplicity  of  libels  charged,  formed  an 
exception  from  the  general  rule,  that  matter  in  palliation  or  in  mitigation  of  damage  is 
unnecessary  to  be  brought  forward  in  a  counter-issue. 

"  On  the  question  as  so  stated,  the  Lord  Ordinary  has  not  been  able  to  find  any  pre- 
cedents directly  in  point  in  our  reports.  He  submits  it,  therefore,  as  an  important 
point  of  practice  for  the  consideration  of  the  Court." 


K*.' 
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LoBD  Mackenzie  concurred.  A  counter>issae  is  given  as  something  opposed  to  the 
poisaei^s  issne,  so  that  if  the  defender  proves  it)  he  shall  be  entitled  to  a  verdict. 
I  cannot  think  the  third  counter-issue  here  amounts  even  to  a  palliation,  far  less  a 
justification. 

Lord  Jeffbby. — I  take  the  same  view.  All  that  the  Court  does  in  allowing  the 
pnnuer^s  innuendoes,  is  to  find  that  it  does  not  appear  improbable  that  such  a  case  may 
be  made  out.  The  issue,  with  the  innuendoes,  forms  a  text  and  a  commentary.  But 
when  you  come  to  an  issue  in  justification — whether  the  pursuer  said  or  did  the  thing 
in  question — will  it  do  to  state  generally  that  he  delivered  violent  and  inflammatory 
harangues  ?  The  plain  test  is  the  question — what  do  you  propose  to  prove  1  The  law 
and  common  sense  presume  that  you  made  enquiry  by  precognoscing  witnesses ;  and  do 
yon  mean  to  say  that  your  precognition  consists  of  this,  that  the  pursuer  made  a  violent 
and  inflammatory  harangue?  You  are  bound  to  give  the  other  party  some  general  view 
of  the  thing  you  mean  to  prove — of  what  the  topics  of  violence  were.  I  agree  with  your 
Lordships  that  we  should  allow  a  good  latitude.  I  would  not  only  say,  ''  or  words  of 
similar  import,"  but  I  would  give  the  copulative,  "  and  words  of  similar  import."  As 
to  the  third  counter-issue,  I  think  it  is  quite  out  of  the  question.  We  cannot  allow  an 
inme,  that  the  meeting  on  the  fast-day  was  the  cause  of  the  subsequent  meeting  on 
the  Sabbath-day,  unless  the  party  sets  forth  in  his  condescendence  per  quod,  it  was 
the  cause. 

The  defender  may  prove  any  thing  on  the  record  without  a  counter-issue,  even 
tiiough  it  amounts  to  a  full  justification,  if  it  is  part  of  the  fact  which  is  the  subject  of 
the  action.  Any  thing  in  palliation  may  always  be  proved  without  a  counter-issue,  and 
indeed  a  counter-issue  in  palliation  is  incompetent;  for,  by  allowing  a  counter-issue, 
we  pronounce  on  the  relevancy  of  it  as  a  complete  justification. 

The  Court  accordingly  disallowed  the  firsts  third,  and  fourth  counter-issues,  and 
remitted  to  the  Lord  Ordinary  to  allow  an  amendment  of  the  record  and  of  the  counter- 
issues,  and  proceed  further  in  the  cause  as  to  his  Lordship  might  seem  proper ;  reserving 
all  questions  of  expenses.^ 

Authoriiy  cited  by  the  Defenders, — Leslie  v.  Blackwood,  July  22,  1822,  (3  Murray, 
157). 

[Cf.  M'Rostie  v.  Ironside,  12  D.  76.] 
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James  Jarvis,  Pursuer.— Zrf.-^rf27.  M*Neill — A,  M'NeilL 

William  Wotherspoon,  Compearer. — Maitland. 

Process — Expenses. — A  party  having  appeared  and  proposed  to  sist  himself  as  defender 
in  a  process,  and  having  failed  to  do  so,  the  Court  found  him  liable  in  the  expense 
he  had  thereby  caused  to  the  pursuer. 

James  Jarvis  pursued  a  reduction  of  a  bond  against  Alexander  Anderson,  writer  in 
Glasgow.  After  issues  had  been  adjusted,  and  the  case  set  down  for  trial,  Anderson, 
the  defender,  died.  The  process  was  then  transferred  against  the  Ofiicers  of  State, 
Anderson  being  a  bastard.  The  Ofiicers  of  State  having  declined  to  appear  as  defenders 
in  the  action,  decree  was  pronounced  in  favour  of  Jarvis  in  terms  of  the  conclusions  of 
the  libel.  Before  this  interlocutor  was  signed,  however,  a  motion  was  made  at  the  bar 
for  William  Wotherspoon,  S.S.C,  stating  that  he  was  a  creditor  of  Anderson,  and  that 
he  meant  to  proceed  without  delay  to  get  himself  confirmed  executor-creditor,  and 
craving  the  Court  to  supersede  signing  the  interlocutor,  to  afford  him  an  opportunity  of 
appearing  as  defender  in  the  cause.  On  the  6th  June  1844,  the  Court  granted  the 
delay   craved.     After  some  proceedings,  the  Court,  on  the   19th  of  July,   allowed 

^  This  advising  occurred  on  20th  June  last.  The  report  was  intended  to  be  delayed 
till  the  final  adjustment  of  the  counter-issues ;  but  the  case  has,  without  any  further 
procedure,  been  taken  out  of  Court  by  a  compromise,  to  which  the  authority  of  the 
Lend  Ordinary  was  interponed. 
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Wotherspoon  to  give  in  a  minute  sisting  himself  as  defender  by  the  first  box-day  in 
the  vacation,  and  also  allowed  thei  pursuer  to  give  notice  of  trial  as  against  him,  in  the 
event  of  his  so  sisting  himself. 

The  pursuer  accordingly  gave  notice  for  the  then  ensuing  Glasgow  Circuit,  and 
proceeded  to  make  the  requisite  preparations  for  trial. 

Wotherspoon  having  failed  to  give  in  a  minute  sisting  himself  as  allowed  by  tlie 
Court,  the  pursuer  movwi  that  he  should  be  found  liable  in  the  expenses  which  he  had 
caused  by  his  appearance  and  proposal  to  sist  himself  as  defender. 

Lord  Moncrbipp. — If  a  third  party  appears  in  a  process  proposing  to  sist  himself, 
and  thus  causes  expense,  I  think  that  he  must  be  liable  for  it. 

Their  Lordships  accordingly  found  Wotherspoon  liable  in  expenses. 
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Trustees  of  Mrs.  Helen  Anna  Fisher,  Pursuers. — Ruther/urd — Hector. 
Dr.  Henry  Fisher  and  Others,  Defenders. — Sol.-Gen,  Anderson — More. 

Provision — Legitim — Marriage  Contract — Parent  and  Child. — By  antenuptial  contract 
of  marriage,  the  whole  goods  in  communion  were  provided  to  the  spouses,  and  the 
longest  liver  of  them  in  liferent,  and  to  the  children  in  fee,  but  there  was  no  express 
exclusion  of  the  legitim :  the  wife  having  survived, — Held  that  the  children  were 
barred  by  the  terms  of  the  marriage  contract  from  claiming  legitim  as  at  their 
father's  death. 

Succession — Collation — Fee  and  Liferent — Parent  and  Child. — ^A  father  disponed  certain 
heritable  subjects  to  his  daughter  and  her  husband  "  in  conjunct  fee  and  liferent, 
and  the  longer  liver  of  them,"  and  to  their  eldest  son  nominatim,  his  heirs  or 
assignees  whatsoever,  heritably  and  irredeemably,  in  fee :  the  disposition  bore  to 
be  granted  for  love  and  favour,  but  by  a  subsequent  deed  the  husband  bound  himself 
to  pay  a  price  for  the  subjects,  which  was  considerably  less  than  their  value ; — Held 
that  the  terms  of  this  conveyance  did  not  vest  the  fee  of  the  property  in  the  wife, 
who  was  the  survivor,  nor  in  the  son,  but  that  the  fee  was  vested  in  the  husband,  and 
that  as  the  son  was  his  heir  alioqui  successurus  in  these  subjects,  and  did  not  obtain 
them  by  singular  title  from  his  grandfather,  be  was  bound  to  collate  them  with  his 
brothers. 

In  the  year  1779,  a  marriage  was  contracted  between  John   Fisher,  writer   in 
Dunkeld,  and  Miss  Helen  Kea.     By  an  antenuptial  contract,  which  was  entered  into 
between  them,  John  Fisher,  and  his  father,  became  bound  to  provide  7000  merks  Scots, 
which,  to  the  extent  of  5200  merks,  was,  along  with  a  like  sum  out  of  a  patrimony  of 
7000  merks  provided  by  the  father  of  Helen  Kea,  to  be  invested  in  proper  security,  the 
rights  to  which  were  to  be  taken  in  favour  of  the  spouses,  '*  and  longest  liver  of  them 
two  in  liferent,  for  their  liferent  use  allenarly,  and  to  the  children,  one  or  more,  to  be 
procreated  of  the  marriage,  in  fee."    The  contract  further  provided,  that,  in  the  event 
of  a  child  or  children  existing  at  the  dissolution  of  the  marriage  by  the  death  of  either 
party,  the  survivor  should  be  bound  to  maintain,  clothe,  educate,  and  entertain  them, 
suitably  to  their  rank  and  station,  aye  and  until  they  should  arrive  at  the  age  of  twenty- 
one  years,  or  marriage,  whichever  should  happen  first ;  and  if  sons,  put  them  to  trades 
pay  their  apprentice-fees,  and  maintain  them  during  their  apprenticeship.     It  was  also 
further  provided  and  agreed  to  by  both  parties,  "  that  all  and  every  sum  or  sums  of 
money,  or  subjects,  both  heritable  and  moveable,  that  shall  be  conquest  or  acquired 
during  the  standing  of  the  marriage,  by  the  mutual  industry  of  the  parties,  or  otherways, 
shall  be  liferented  by  them,  and  longest  liver  of  either  of  them.     And,  in  case  of 
children,  the  fee  thereof  is  declared  to  pertain  and  belong  to  them,  and  to  be  proportioned 
amongst  them  in  such  way  and  manner  as  their  father  shall  direct  by  write,  and  fail- 
[ISO]  -ing  thereof  equally."    It  was  declared  that  all  above  the  foresaid  10,400  merks 
was  to  be  deemed  conquest. 

Of  the  marriage  there  were  born  four  sons.     James  Fisher,  the  eldest,  and  John, 
Henry,  and  George  Fisher.     John,  the  second  son,  died  intestate,  and  unmarried. 
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The  marriage  was  dissolved  by  the  death  of  John  Fisher,  the  father,  on  the  19th 
Jnly  1803,  leaving  a  considerable  heritable  and  moveable  snccession.  In  exercise  of  the 
power  of  distribution  reserved  to  him  by  the  marriage  contract,  he  had  invested  a  part 
of  his  fonds  in  bonds,  which  were  taken  payable  to  himself  and  his  wife  in  conjunct  fee 
and  liferent^  and  to  his  children  nominatim  in  fee.  Mr.  Fisher  was  for  many  years  sur- 
vived by  his  wife,  Helen  Kea. 

George  Fisher  was  eight  years  old  when  his  father  died  in  1803.  He  went  abroad 
in  1811,  when  sixteen  years  of  age,  and  he  died  in  1823.  He  left  a  daughter,  Helen 
Anna  Fisher,  who,  at  the  time  of  his  death,  was  five  years  old.  Shortly  after  her 
faUier's  death,  her  uncle,  Dr.  Henry  Fisher,  was  appointed  tutor-dative  to  her;  and 
upon  her  attaining  puberty,  she  chose  her  uncles,  James  and  Dr.  Henry  Fisher,  to  be 
her  curators.  Previous  to  1839,  when  she  attained  majority,  she  was  married  to  Mr. 
William  Fisher  of  FerryhiU. 

James  Fisher,  the  eldest  son,  heul  attained  majority  before  his  father's  death.  He 
was  confirmed  executor  to  his  father,  and  took  upon  himself  the  management  of  the 
whole  funds  and  estate  for  behoof  of  the  widow,  and  also  for  his  own  behoof  and  his 
brothers.  Mrs.  Fisher  enjoyed  the  liferent  of  the  whole  of  her  husband's  estate  till  her 
death,  and  maintained  and  brought  up  the  family. 

Part  of  John  Fisher's  estate  consisted  of  the  lands  of  Hillhead,  and  a  house  and 
garden  in  Dunkeld.  These  subjects  had  been  disponed  in  July  1791  by  John  Kea,  the 
father  of  Helen  Kea,  "  to  and  in  favours  of  the  said  Helen  Kea  and  John  Fisher,  in 
conjunct  fee  and  liferent,  and  longer  liver  of  them,  and  to  James  Fisher,  their  eldest 
son,  his  heirs  or  assignees  whatsoever,  heritably  and  irredeemably  in  fee."  The  disposi- 
tion bore  to  be  granted  for  love,  favour,  and  affection  to  Helen  Kea  and  John  Fisher, 
and  certain  other  causes  and  considerations.  It  appeared,  however,  from  a  bond  granted 
by  John  Fisher  some  days  after  the  disposition,  that  although  the  latter  deed  bore  to  be 
granted  for  love  and  favour,  yet  that  Mr.  Fisher  had  purchased  the  house  and  garden 
for  the  price  of  L.240,  and  that  Mr.  Kea  was  to  *'  give  me,  my  spouse,  and  son,  his 
knds  of  Hillhead,  valued  by  him  at  L.500  sterling,  on  my  paying  him  L.200 ;"  and  Mr. 
Fisher  accordingly  granted  a  bond  for  L.440  to  Mr.  Kea  in  liferent,  and  certain  of  his 
gnmdchildren  therein  mentioned  in  fee.  The  titles  to  these  subjects  were,  after  the 
sale,  retained  by  John  Fisher  in  his  own  possession,  and  neither  his  wife  nor  son  were 
infeft  during  his  lifetime. 

James  Fisher  died  in  1840,  and  Mrs.  Fisher  senior  in  1841.  Mrs.  Fisher  had 
executed  a  settlement  in  favour  of  her  surviving  sons,  under  which  [131]  Dr.  Henry 
Fisher  came  to  be  surviving  disponee  and  executor.  He  was  also  a  trustee  and  executor 
of  his  brother  James. 

In  1842,  the  trustees  under  the  marriage  contract  of  Mrs.  Helen  Anna  Fisher  brought 
an  action  of  count  and  reckoning  in  reference  to  her  father  George's  share  of  John 
Fisher's  estate.  The  summons  was  directed  against  Dr.  Henry  Fisher  individually,  and 
against  him  and  the  other  trustees  of  James  Fisher,  as  representing  James  Fisher  and 
Mrs.  Fisher  senior,  and  concluded  that  they  should  hold  count  and  reckoning  with  the 
porsuers  for  the  intromissions  had  by  them,  or  those  whom  they  represented,  with  John 
Fisher's  estate,  and  George's  share  of  it.  Ip  this  action  two  questions  were  specially 
niged — 1.  Whether  George  Fisher  was  entitled  to  legitim  at  his  father's  death ;  and  2. 
Whether  James  Fisher,  while  claiming  his  share  of  his  father's  personal  estate,  was 
bound  to  collate  the  lands  of  Hillhead,  and  the  house  and  garden  in  Dunkeld.  Cases 
were  ordered  on  these  two  points. 
The  pursuers  pleaded ; — 

1.  In  accounting,  the  defenders  were  bound  to  give  credit  for  George  Fisher's  share 
of  legitim  as  at  his  father's  death,  with  interest  from  that  date.  There  was  no  clause 
in  John  Fisher's  marriage  contract  excluding  the  legitim,  nor  were  the  provisions  con- 
tained in  it  declared  to  be  in  satisfaction  of  that  right,  and  it  could  not  be  excluded  by 
implication.  In  so  far  as  regarded'  the  obligation  to  secure  the  specific  sum  of  10,400 
merks  to  the  spouses  in  liferent,  and  the  children  in  fee,  it  was  not  disputed  that  it  con- 
stituted a  proper  jus  crediii  against  John  Fisher,  and  so  far  diminished  the  fund  for 
legitim.  But  all  the  funds  and  estate  beyond  that  amount  were  left  entirely  under  the 
ocmtrol  and  administration  of  the  husband,  without  any  obligation  upon  his  part  to 
aecore  them  for  the  benefit  of  the  survivor  in  liferent^  and  the  children  in  fee.     With 
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regard  to  these,  it  could  not  be  maintained  that  the  settlement  had  the  effect  of  exclud- 
ing the  legitim.^ 

2.  James  Fisher  having  collated  the  heritable  with  the  moveable  estate  of  his  father, 
the  defenders  were  not  entitled  to  exclude  from  the  collation  the  heritable  subjects  con- 
veyed by  the  disposition  of  July  1791,  seeing  that  these  subjects  were  purchased  by, 
and  belonged  to  John  Fisher ;  and  though  James  was  his  heir  of  provision,  by  virtue  of 
the  destination,  he  was  also  heir  alioqui  STtccessums,  The  import  of  the  disposition 
1791  was  to  constitute  John  Fisher  directly  as  fiar,  and  not  his  son  James.  The  con- 
veyance to  John  Fisher  and  his  wife  was  in  conjunct  fee,  and  this  fee  [132]  was  not 
controlled  or  limited  to  a  liferent  by  the  word  "  allenarly."  The  whole  value  paid  for 
the  subjects  also  was  from  John  Fisher.^ 

The  defenders  pleaded ; — 

1.  By  the  contract  of  marriage  between  John  Fisher  and  Helen  Kea,  the  whole 
goods  in  communion  were  destined  in  favour  of  the  spouses  in  liferent,  and  the  children 
of  the  marriage  in  fee.  It  could  not  be  disputed  that,  by  antenuptial  contracts,  parents 
might  by  express  declaration  exclude  the  legitim,  and  substitute  other  provisions  in  its 
place ;  and  it  was  evident  that  the  same  result  followed,  where  the  contract  disposed  of 
the  whole  goods  in  communion  in  such  a  way  as  necessarily  to  preclude  the  claim.  Here, 
the  whole  fund  out  of  which  legitim  could  be  drawn  was  subjected  to  the  liferent  of  the 
survivor  of  the  spouses,  thus,  by  agreement  of  the  parties,  appropriating  it  to  another 
purpose  incompatible  with  the  claim.^ 

2.  James  Fisher  was  not  bound  to  collate  the  lands  of  Hillhead  and  others,  as  he 
was  not  the  heir  alioqui  successurus  to  these  lands,  but  acquired  them  by  singular  title 
from  his  grandfather.  The  result  of  the  transaction  by  which  Hillhead  was  disponed 
by  Mr.  Kea,  must  be  taken  to  be,  that  John  Fisher  paid  for  the  liferent  of  these  lands 
(which  were  valued  at  L.500)  the  sum  of  L.200,  while  the  right  of  fee  was  conveyed  to 
and  vested  in  James  Fisher,  as  a  gift  from  his  maternal  grandfather.^  The  effect  of  the 
disposition  was  not  to  vest  the  fee  of  these  lands  in  John  Fisher,  and  they  were  not 
taken  by  James  as  heir  of  his  father.^  If  the  fee  did  not  vest  in  James,  it  must  be  held 
to  have  vested  in  the  survivor  of  the  spouses,  which  equally  would  exclude  the  claim  for 
collation.  Even  supposing  that  the  subjects  in  dispute  had  been  a  purchase  by  John 
Fisher  to  the  extent  of  the  L.240  paid  for  the  house  and  garden,  this  was  nothing  more 
than  a  special  provision  made  to  James  Fisher  by  his  father,  in  terms  of  the  reserved 
power  in  the  antenuptial  contract,  which  he  was  not  bound  to  collate. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Imo,  Finds  that  the  children 
of  the  marriage  between  John  Fisher  and  Helen  Kea  were  barred  by  the  terms  of  the 
antenuptial  contract  of  marriage  of  these  parties,  dated  in  1779,  from  claiming  legitim 
till  the  death  of  the  said  Mrs.  Helen  Kea  in  1841,  she  having,  by  the  said  contract,  an 
universal  liferent  of  the  whole  goods  and  funds  in  communion  conferred  on  her, 
under  the  burden  of  alimenting,  clothing,  educating,  and  fitting  out  the  children  in  life : 
2dOj  Finds  that  James  Fisher,  the  eldest  son  born  of  the  said  [133]  marriage,  is  not 
bound  to  collate  the  lands  of  Hillhead,  in  respect  of  the  title  under  which  the  fee  of  the 
same  was  disponed  to  James  by  John  Kea,  his  grandfather ;  and  remits  the  process  and 
accounts  produced  to  Mr.  William  Moncreiff,  accountant,  to  make  up  a  state  of  the 
succession  of  John  Fisher  in  terms  of  these  findings ;  but  supersedes  the  transmission 
of  the  process  to  the  accountant  till  this  interlocutor  is  final,  or  otherwise  till  it  is 
reviewed  by  the  Court."  * 

1  Bell's  Princs.  §  1587  ;  Ivory's  Ersk.  3,  9,  22-23,  &  3,  8,  40 ;  Stirling,  (Elchies,  Vol. 
I.  voce  Legitim,  No.  1,  July  17,  1732);  Burden  v.  Smith,  June  29,  1738,  (Elchies,  voce 
Mutual  Contract,  No.  7,  and  Craigie  &  Stewart's  Reports,  p.  214) ;  More's  Notes  to 
Stair,  voce  Executry,  p.  353 ;  Bell's  Law  Diet,  voce  Legitim. 

2  Ersk.  3,  8,  35,  36 ;  Madden,  Feb.  22,  1842,  {ante,  Vol.  IV.  749) ;  Burrows,  July 
6,  1842,  {ante.  Vol.  IV.  1484). 

^  Home  v.  Watson,  Jan.  28,  1757,  (5  Sup.  330)  j  Henderson  v,  Henderson,  July  26, 
1782. 

*  Macintosh,  Jan,  28,  1812,  (F.C.  498). 

«  Macgregor  v.  Forrester,  June  3,  1831,  (9  S.  &  D.  p.  675). 

^  "  Note. — ^The  questions  which  now  occur  for  the  consideration  of  the  Court,  arise 
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[IM]  The  puTsners  reclaimed.^ 

Lord  Jttstior-Clbrk. — Had  this  case  come  before  us  in  an  earlier  stage,  I  am  not 
prepared  to  say  that  I  could  have  concurred  in  the  propriety  of  the  course  of  [135]  pro- 
cedure adopted.     The  interlocutor  of  the  16th  November  1843,  appoints  the  parties  to 

in  an  action  commenced  by  certain  parties,  as  trastees  for  Mrs.  William  Fisher,  a  grand- 
daughter of  the  deceased  John  Fisher,  writer  in  Dunkeld,  who  died  in  1803. 

"  John  Fisher  was  survived  by  four  sons.  The  lady  for  whom  the  pursuers  act  is 
the  only  child  of  George  Fisher,  the  youngest  son.  George  was  in  infancy  at  his  father's 
death  in  1803.  He  died  in  1823,  when  he  was  only  a  few  years  above  majority.  His 
daughter  was  then  in  infancy,  and  only  attained  majority  in  1839.  In  these  circum- 
fltances,  although  many  years  elapsed  between  the  death  of  old  Fisher  and  the  institution 
of  the  present  action,  the  claims  of  the  pursuers  are  not  cut  off  by  any  pleas  of  prescrip- 
tion or  tacitamity.  There  appears  also  to  be  no  room  for  any  plea  of  homologation 
against  the  pursuers. 

"The  history  of  the  family,  and  the  grounds  on  which  the  claims  of  the  pursuers 
are  maintained  and  opposed,  are  very  clearly  and  satisfactorily  stated  in  the  revised 
cases.  With  reference  to  these,  a  short  explanation  will  suffice  as  to  the  grounds  of  the 
Lord  Ordinary's  judgment  on  the  two  points  discussed  in  the  cases. 

''  I.  Tke  pursuers,  on  the  part  of  George  Fisher's  daughter,  claim  legitim,  as  exigible 
by  her  father  at  the  death  of  John  Fisher  senior,  in  1803,  which,  from  the  long  arrear 
of  interest  that  would  be  computable,  would  form  a  serious  claim  against  the  succe.^sors 
of  John's  -widow,  who  liferented  the  whole  subjects,  and  only  died  in  1841.  To  the 
claim  of  legitim,  it  is  objected  that  the  whole  funds  out  of  which  it  could  have  been 
claimed  in  1803,  were  conveyed  by  an  onerous  antenuptial  marriage  contract  between 
John  Fisher  senior,  and  his  wife,  in  1779,  to  his  widow,  in  case  of  her  survivance,  in 
liferent,  and  to  the  children  of  the  marriage  in  fee,  and  therefore  that  no  legitim  was 
exigible,  at  least  till  the  widow's  death  in  1841.  The  pursuers  answer,  that  as  the  con- 
tract of  marriage  did  not  bear  that  the  provision  thereby  made  for  the  children  should 
he  in  full  of  legitim,  it  did  not  exclude  the  claim  of  George  Fisher  for  his  share  of 
legitim,  as  in  1803. 

"  It  is  manifest,  however,  that  the  children  could  not  have  claimed  legitim  in  1803, 
without  diminishing  the  liferent  interest  to  the  extent  of  one-third  conferred  on  the  wife 
by  her  antenuptial  contract  of  marriage.  If  that  plea  were  sustained,  it  would  be 
virtually  finding  that  such  a  provision  to  a  bride,  though  one  of  the  stipulations  on 
which  tiie  marrii^e  has  been  allowed  to  proceed,  is  null  and  ineffectual  in  law.  This 
doctrine  appears  to  the  Lord  Ordinary  to  be  of  great  importance  in  the  law  of  parent 
and  child ;  and  therefore  it  deserves  very  deliberate  enquiry  whether  there  be  any  sound 
principle  in  law  or  good  policy  on  which  a  provision  to  a  wife,  such  as  that  now  founded 
00,  can  be  successfully  challenged.     At  present,  he  finds  it  difficult  to  discover  any. 

"  When  parties  contemplate  a  union  with  each  other,  they  have  large  powers  by  law 
in  making  such  stipulation  before  marriage  as  they  think  necessary  for  the  future 
comfort  and  prosperity  of  themselves  and  their  families.  They  may  exclude  the  legitim 
altogether,  perhaps  for  a  small  and  inadequate  provision.  Mtdto  magis,  then,  must  it 
be  competent  for  them  to  stipulate  that  the  whole  common  stock  shall  be  enjoyed  by  the 
parents  and  survivor  in  liferent,  and  descend  to  the  children  in  fee  only  on  the  death  of 
the  surviving  spouse.  This  is  truly  giving  the  children  more  than  legitim,  though  post- 
poning the  period  of  payment  during  the  time  that  the  spouses  themselves  required  the 
use  of  the  fund. 

"  Suppose  it  had  been  provided  in  such  a  case  as  this,  that  the  children  should 
receive  L.100  each  in  full  of  legitim  at  the  father's  death,  no  doubt  could  exist  of  the 
vaHdity  of  that  stipulation ;  but  surely  the  provision  of  the  whole  common  stock  to  the 
family,  on  the  dea&i  of  the  surviving  parent,  is  a  much  more  advantageous  stipulation 
to  the  children. 

1  At  the  discussion  in  the  Inner  House,  there  was  no  argument  upon  the  view  implied 
in  the  first  finding  of  the  Lord  Ordinary,  viz.  that  legitim  was  due  on  Mrs.  Fisher  senior's 
death,  neither  party  having  any  interest  to  maintain  or  dispute  it. 
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prepare  cases  upon  the  points  of  legitim  and  collation ;  but  tliere  remained  on  the  record 
a  very  serious  question,  to  which  the  defenders  attach  great  importance — a  plea  of 
homologation  and  acquiescence  depending  upon  a  variety  of  matters  of  fact,  and  requir- 
ing probably  the  examination  of  various  witnesses  who  acted  for  the  parties,  as  to  their 

"  Hence,  if  there  be  no  legal  principle  on  which  such  a  contract  as  the  present  can 
be  impeached,  it  is  thought  that  it  is  in  different  views  most  expedient  that  it  should  be 
sanctioned  and  enforced  in  the  administration  of  the  goods  in  communion.  It  would  be 
contrary  to  the  common  interest  of  families,  as  well  as  to  the  just  right  of  parents,  if 
children  were  allowed  to  challenge  and  set  at  nought  an  antenuptial  contract  securing  a 
liferent  of  the  common  stock  and  conquest  to  the  parents  and  the  survivor,  with  a  right 
in  fee  to  the  whole  of  the  children.  And  it  will  probably  be  found  that,  in  general,  the 
provision  of  a  general  liferent  to  the  widow  is  a  most  beneficial  arrangement  for  families. 
The  provision  would  imply  an  obligation  on  the  wife  (which  is  here  specially  expressed) 
to  aliment,  upbring,  and  educate  the  family ;  and,  if  so  qualified,  the  liferent  of  the 
widow  is  often  the  best  mode  of  securing  the  permanent  benefit  and  well-doing  of  the 
children. 

'*  The  plea  of  the  pursuers,  in  support  of  their  constituent's  claim  of  legitim,  seems 
to  be  rested  mainly  on  the  well-known  rule,  that  legitim  is  never  held  to  be  compensated 
or  discharged  by  any  separate  provision,  unless  it  expressly  bear  to  be  in  full  of  legitim. 
That  maxim  in  the  abstract  is  indisputable ;  but  the  question  here  is,  whether  legitim 
can  be  claimed  out  of  funds,  the  liferent  of  which  has  been  legitimately  provided  to  the 
wife  by  an  antenuptial  marriage  contract?  Have  children  ever  been  allowed  to  reduce 
or  object  to  such  a  contract  in  respect  of  their  legitim  1  On  reviewing  the  authorities, 
there  appears  to  be  no  case  which  affords  any  sanction  to  that  doctrine. 

"  On  the  contrary,  it  has  been  twice  ruled  in  this  Court,  that  when  the  whole  stock 
and  conquest  are  settled  in  an  antenuptial  contract  of  marriage  on  the  wife  in  liferent, 
and  the  children  in  fee,  it  bars  the  legitim,  at  least  as  exigible  at  the  husband's  death. 
This  was  found  in  the  case  of  Stirling  of  Glorat  in  1732,  (reported  in  Elchies,  voce 
Legitim,  No.  I.,)  and  afterwards  in  the  case  of  Home  v.  Watson,  in  1757,  reported  by 
Kilkerran,  (5  Brown's  Supplement,  p.  330). 

"  But  it  is  said  that  these  decisions  are  outweighed  and  overruled  by  the  decision  in 
the  House  of  Lords  in  the  case  of  Burden  against  Smith  in  1738,  reported  by  Elchies, 
ijoce  Mutual  Contract,  No.  7.  The  case  of  Burden,  however,  is  quite  inapplicable  to  the 
present  question.  It  is  only  necessary  to  read  the  statement  of  the  case  as  argued  in 
the  House  of  Lords,  (reported  in  Craigie  and  Stewart's  Reports,  p.  214,)  to  perceive 
that  no  such  question  as  arose  in  Stirling  and  Home's  cases,  and  as  occurs  here,  could 
have  been  tried  there.  The  whole  stock  and  conquest  were  not  provided  to  the  widow 
in  Burden's  case,  but  only  one-half  thereof,  so  that  there  was  abundance  of  free  fund 
left  in  the  other  half  to  answer  the  claim  of  legitim  at  the  date  of  the  father's  death. 
The  Court  of  Appeal  certainly  found  legitim  due  in  that  case ;  but  that  decision  affords 
not  the  most  remote  inference  that  a  settlement,  by  antenuptial  contract,  of  the  liferent 
of  the  whole  conquest  on  the  surviving  parent  would  have  been  invalid  or  challengeable 
by  the  children. 

"  It  will  be  remarked,  however,  in  going  over  the  cases,  that  the  brief  notice  of  the 
case  of  Stirling,  in  Elchies  voce  Legitim,  is  very  inaccurate.  It  is  so  expressed  as  to 
lead  the  reader  to  suppose  that  that  case  (which  occurred  in  1732)  was  appealed.  But 
the  extracts  from  the  journals,  given  by  Mr.  Swinton,  show  that  Stirling's  case  was 
never  carried  to  the  House  of  Lords.  The  meaning  of  Lord  Elchies,  therefore,  (or  of 
the  editor  of  his  decisions,)  is,  that  the  point  ruled  in  Stirling's  case  in  1732,  was  over- 
ruled by  the  subsequent  judgment  of  the  House  of  Lords  in  Burden's  case  in  1738. 
But  it  has  been  shown  that  that  is  a  mistake,  and  that  Burden's  case  was  decided  on 
specialties  of  its  own,  which  essentially  distinguish  it  from  Stirling's,  Home's,  and  the 
present.  Accordingly,  Burden's  case  was  never  alluded  to  in  the  latter  case  of  Home 
and  Watson  in  1757,  probably  because  it  was  known,  by  all  well-informed  men  in  the 
profession,  that  it  was  not  in  point. 

*'  The  pursuers  take  one  distinction  as  to  the  provision  here  of  the  liferent  of  the 
stock  and  conquest  to  the  widow,  the  force  of  which  the  Lord  Ordinary  is  at  a  loss  to 
perceive.  It  is  said  that  no  adequate  stipulations  were  made  in  the  contract  of  marriage 
to  secure,  during  the  husband's  life,  the  stock  and  conquest  for  the  widow's  liferent 
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knowledge  of  the  family  af&iis  at  the  time  they  made  their  enquiries,  and  as  to  the 
object  of  such  enquiries.  Although  the  interlocutor  thus  limited  the  cases,  in  the  most 
express  terms,  to  the  two  questions  of  law  above  stated,  the  defenders  most  irregularly 
made  a  very  great  part  of  their  statements  and  arguments  turn  on  this  point  of  homo- 
logation, in  which  the  pursuers  naturally  followed  them.  Then  the  Lord  Ordinary,  on 
reading  the  cases,  asked  very  naturally,  in  the  interlocutor  of  the  23d  May  1844,  if  the 
parties  intended  to  renounce  probation  on  the  question  of  homologation.  A  joint  minute 
[136]  was  then  given  in,  stating  that  the  parties  consented  to  take  judgment  on  the 
points  of  legitim  and  collation,  to  which  the  cases  ought  to  have  been  confined,  but 
reterved  ike  right  to  lead  proof  on  the  other  points  in  the  cause. 

His  Lordc^ip,  on  advising  the  cause,  had  not  recollected  this  procedure,  and  gives 
his  opinion  at  once  and  decidedly  in  the  note  against  the  plea  of  homologation.  Of 
coarse  any  opinion  on  that  question  is  premature  and  out  of  place,  because,  first.  The 
cases  were  ordered  on  the  two  points  of  law ;  and,  second,  The  parties  have  proof  to 
give  on  that  question,  if  necessary.  Now  that  the  points  of  law  have  been  argued,  and 
have  received  decision,  I  am  willing  to  give  judgment  upon  them  j  but  I  regret  the 
shape  the  canse  took  in  not  clearing  the  case  of  a  question  of  fact,  which  might  super- 
sede all  points  of  law,  viz.,  a  deliberate  adoption  of,  and  settlement  of  all  claims,  under 
the  deed  of  old  Mr.  Fisher ;  and  this  is  the  more  to  be  regretted,  if  our  opinion  on  one 
point  shall  lead  after  all  to  an  enquiry  and  proof  on  the  point  of  homologation. 

Upon  the  first  point,  the  claim  of  legitim,  I  have  no  doubt  whatever.  Before 
marriage,  a  man  is  the  free  and  uncontrolled  proprietor  of  his  whole  disposable  means  and 
fortune,  whether  actually  possessed  or  acquired.  He  is  at  liberty  to  enter  into  any 
obligations  he  chooses  as  to  such  property,  and  most  certainly  he  is  in  a  condition  to 
contract  effectually  in  favour  of  an  intended  wife,  any  obligation  he  thinks  proper,  over 
the  whole  property  which  may  then,  or  at  any  future  time,  be  at  his  disposal.  Such 
obligation  is  a  proper  debt,  and  a  debt,  therefore,  under  an  onerous  contract  antecedent  to 
marrii^,  which  must  be  fulfilled  before  any  claims  to  children  can  arise.  If  the  obligation 
entered  into  before  marriage  is  to  settle  his  whole  property  on  his  wife,  whether  in  fee 
or  liferent,  that  is  a  valid  and  effectual  obligation,  which,  in  competition  with  the  claims 
of  the  children,  must  be  fulfilled.  The  marriage,  which  leads  to  the  birth  of  children, 
takes  place  on  the  faith  and  in  respect  of  that  obligation.  The  children  are  bom,  and 
come  into  legal  existence  after  that  onerous  and  valid  obligation  has  been  contracted  in 
favour  of  their  mother ;  hence  they  cannot  subsequently  obtain  rights,  by  reason  of 
being  children  of  that  marriage,  which  are  to  compete  with,  or  narrow,  or  exclude  to  any 
extent  the  effect  of  the  obligation  in  favour  of  the  mother,  previously  contracted. 

To  contend,  therefore,  that  a  man  before  marriage  cannot  effectually  secure  his 
intended  wife  in  the  liferent  or  fee  of  all  his  disposable  property,  by  reason  of  the  rights 
of  legitim,  which  may  emerge  by  the  birth  of  children  by  that  wife,  is  really  an 

beyond  the  special  sum  of  10,400  merks  Scots,  to  be  invested  in  trustees  for  the  future 
use  of  the  spouses  in  liferent,  and  the  children  in  fee.  But  surely  that  circumstance 
cannot  affect  the  widow's  provision  of  liferent  when  the  period  for  its  vesting  arises. 
The  administration  of  the  conquest  was  no  doubt  left  with  the  husband  during  the  sub- 
sistence of  the  marriage,  of  course  with  a  view  to  its  increase  and  advantageous  manage- 
ment. But  when  the  death  of  the  husband  occurs,  and  when  the  fund  is  capable  of 
being  traced  and  vindicated  for  the  wife's  liferent^  her  claim  cannot  be  affected  by  the 
mode  in  which  it  was  previously  invested  or  used  by  the  husband  for  the  common 
benefit  of  the  family. 

"  IL  The  other  question  argued  in  the  revised  cases  relates  to  the  demand  of  the 
pursuers  on  the  defenders,  as  now  in  right  of  James  Fisher,  the  eldest  son  of  John,  to 
collate  the  lands  of  Billhead,  acquired  by  James  Fisher  from  his  grandfather.  On  the 
grounds  stated  in  the  defender's  case,  it  is  thought  that  there  is  no  room  for  collation. 
The  subjects  in  dispute  were  conveyed  to  James  in  fee  by  his  grandfather,  John  Kea. 
It  is  true  that  John  Fisher  paid  L.200  of  the  price  of  the  lands  of  Hillhead,  but  as  that 
property  was  estimated  as  worth  L.500,  the  payment  of  L.200  is  manifestly  the  portion 
of  the  price  corresponding  with  the  value  of  John's  liferent 

"  lliere  was  also  included  in  the  conveyance  by  John  Kea  to  his  grandson  James,  a 
house  and  garden  at  Dunkeld,  As  the  history  of  this  subject  is  not  specially  detailed 
in  the  cases,  it  ia  left  to  parties  to  be  further  heard  on  it,  if  they  see  cause." 
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absurdity ;  and  although  some  parts  of  the  argument  seem  to  point  to  that  result,  yet 
the  plea  seriously  maintained  seems  to  be,  that  an  exgress  exclusion  of  the  legitim  was 
necessary  to  give  effect  to  the  obligation  in  favour  of  the  wife.  This  is  a  complete  fallacy, 
and  in  truth  does  not  vary  the  question,  which  is  one  of  competency  before  marriage  to 
contract  an  onerous  debt.  1.  Exclusion  of  the  legitim  is  only  necessary  where  a  proYi- 
sion  for  the  child  is  intended  to  be  substituted  for  it,  and  to  be  in  lieu  of  it ;  and  this  is 
the  meaning  of  the  general  expressions  quoted  from  Mr.  Bell,  who  is  treating  of  the  right 
of  children  to  legitim,  notwithstanding  provisions  in  their  favour  not  declared  to  bar  a 
claim  for  legitim  on  the  death  of  the  father.  2.  When  the  father,  before  marriage, 
contracts  the  obligation  as  to  his  wTiole  means  in  favour  of  the  intended  wife,  he  thereby 
constitutes  an  onerous  debt,  which  must  be  satisfied  before  there  can  be  any  fund  for 
legitim,  and  hence  the  obligation  excludes  it  of  necessity ;  and  there  is  no  reason  for 
any  express  exclusion,  for  there  is  no  fund  to  which  any  provision  [137]  in  lieu  of 
legitim,  which  is  a  claim  at  the  father's  death,  could  be  applicable,  and  no  provision  to 
be  made  in  lieu  of  such  claim. 

I  concur  entirely  in  the  Lord  Ordinary's  remarks  on  the  decisions.  It  is  quite  true 
that  the  terms  of  the  interlocutor,  which  seem  to  suppose  legitim  might  be  claimed  at 
the  death  of  the  wife,  are  not  quite  correct.  Legitim  is  a  claim  emerging  at  the  father's 
death,  when,  by  antenuptial  contract,  he  provides  the  whole  to  the  wife  in  liferent,  and 
to  the  children  after  her  death  in  fee.  He  disposes,  by  onerous  obligation,  of  the  whole 
funds  in  such  a  way  as  to  exclude  the  claim  of  legitim,  and  thereby  gives  himself  the 
power  to  substitute  this  other  provision  in  favour  of  the  children  ;  but  we  are  informed 
by  both  parties,  that  the  terms  of  the  interlocutor  could  not  have  any  practical  effect. 

On  the  second  point,  the  question  of  collation,  raised  in  this  case,  I  am  unable  to 
concur  in  the  interlocutor. 

Looking  to  the  facts  proved  by  the  deeds,  I  must  hold  the  property  in  question  to 
be  a  purchase  by  John  Fisher  the  elder.  That  it  was  made  on  easy  terms,  through  the 
attachment  of  the  wife's  father  towards  his  daughter,  her  husband,  and  their  son,  may 
be  true.  But  still  it  was  a  purchase  for  a  price,  in  the  disposal  and  application  of  which 
old  Mr.  Kea  had  a  great  interest,  as  a  provision  for  other  descendants  who  might  not  be 
so  well  provided  for. 

Then  I  am  of  opinion  that,  by  the  terms  of  the  conveyance,  the  fee  was  in  the  father. 
There  is  always  room,  doubtless,  for  great  discrimination  and  nicety  as  to  this  class  of 
cases,  and  one  must  carefully  attend  to  the  distinctions  settled  by  previous  cases,  which 
distinctions  seem  to  me  to  rest  on  broad  and  marked  grounds  of  variance  in  the  terms 
employed  in  the  conveyances. 

1,  It  has  been  contended  that  the  fee  was  placed  in  the  wife  by  this  deed.  This 
appears  to  me  to  be  adverse  to  principle  and  all  authority.  It  is  just  such  a  case  as 
that  stated  by  Erskine,  in  which  he  holds  that  a  conveyance,  exactly  in  the  same  terms, 
puts  the  fee  in  the  father,  and  tJicU  although  the  child  of  the  marriage  is  called  nomincUim. 
I  stated  my  opinion  fully  on  this  class  of  cases  in  Madden  v,  Currie,  and  need  not  repeat 
the  grounds  of  that  opinion.  The  terms  of  the  conveyance  in  Forrester  were  quite 
different ;  and  the  difference  is  as  marked  between  this  case  and  Burrows,  in  which  the 
terms  of  conveyance  following  the  conveyance  of  conjunct  fee  and  liferent,  gave  to  the 
survivor  separately  a  fee,  by  calling  in  the  heirs  of  the  surtnvar, 

2.  It  was  contended  that  the  fee  was  in  the  son,  James  Fisher.  I  think  that  plea 
quite  untenable.  The  case  on  this  deed  is  the  very  one  chosen  by  Erskine  in  order  to 
illustrate  and  bring  out  the  operation  of  the  settled  rule  of  law,  which  places  the  fee  in 
the  father,  notwithstanding  the  son  is  called  nominatim  in  the  deed,  unless  there  is  in 
the  deed  itself  other  and  clear  evidence  of  the  intention  to  state  the  fee  in  the  son.  If 
the  fee  is  not  in  the  wife,  then  it  makes  no  difference  that  there  is  a  conjunct  fee  and 
liferent  for  the  benefit  of  a  liferent  to  the  wife.  On  the  latter  question,  therefore,  on 
which  I  entertain  no  doubt,  I  think  the  interlocutor  should  be  altered. 

Lord  Medwtn. — In  1779,  an  antenuptial  contract  of  marriage  is  entered  into  between 
John  Fisher  and  Helen  Kea,  by  which  each  party  was  to  provide  7000  merks,  and  of 
this,  10,400  merks  were  to  be  laid  out  on  proper  security  in  favour  of  the  spouses  for 
their  liferent  use  allenarly,  and  the  children  of  the  marriage  in  fee,  the  survivor  of  the 
spouses  being  bound  to  maintain  and  educate  the  children ;  and  also  it  was  provided — 
(His  Lordship  read  the  clause  as  to  the  conquest). 
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[138]  The  husband  died  in  1803,  leaving  considerable  funds,  both  heritable  and 
moveable,  which  were  liferented  by  his  widow,  who  survived  till  1841. 

The  pursuer,  in  right  of  her  father,  who  was  a  son  of  the  marriage,  claims  legitim, 
with  interest  from  1803.  The  Lord  Ordinary  has  not  found  that  legitim  was  excluded 
by  the  antenuptial  contract,  in  which  there  is  no  clause  to  that  effect,  but  he  has  found 
that  the  widow  having  liferented  the  whole  funds,  the  claim  for  legitim  is  necessarily 
excluded  till  her  death ;  so  that,  although  it  may  vest  on  the  death  of  the  father,  the 
subject  is  so  situated  as  not  to  be  available  to  the  child,  and  therefore  interest  cannot 
ran  upon  it  daring  the  subsistence  of  the  liferent.  It  was  competent  for  the  parties  to 
inizoduce  the  clause  as  to  the  conquest  into  their  marriage  contract^  giving  the  liferent 
to  the  survivor,  and  the  fee  to  the  children ;  and  moreover,  as  they  provided  for  the 
maintenance,  education,  and  putting  out  into  the  world  of  the  children  by  the  survivor, 
they  might  have  specially  excluded  the  children's  right  to  legitim,  so  this  has  at  least 
been  effectually  postpon^,  though  not  held  to  be  excluded,  by  giving  the  liferent  of 
the  whole  to  the  widow.  I  should  rather  have  been  inclined  to  hold  that,  under  the 
provisions  of  this  contract,  which  disposed  of  the  whole  goods  in  communion  by  giving 
the  fee  to  the  children,  burdened  with  the  liferent  of  the  survivor,  the  claim  to  legitim 
was  necessarily  excluded,  and  that  each  child  took  his  share  as  fiar  on  the  dissolution  of 
the  marriage,  and  at  the  expiration  of  the  liferent.  It  will  probably,  however,  come  to 
Uie  same,  to  state  it  as  a  claim  for  legitim,  with  interest  only  from  the  death  of  the 
widow.  The  parties  have  treated  it  as  a  case  of  legitim — so  the  Lord  Ordinary  has 
found — that  is  not  reclaimed  against,  and  we  must  so  hold  it. 

The  next  point  regards  the  collation  by  James  Fisher,  and  whether  it  should  include 
the  heritable  subject  in  the  deed  of  July  1791,  by  which  John  Kea  conveyed  his  lands 
of  Billhead  to  Helen  Kea  and  John  Fisher  in  conjunct  fee  and  liferent,  and  longest 
liver  of  them,  and  to  James  Fraser,  their  eldest  son,  his  heirs  or  assignees,  in  fee.  It 
is  pleaded  that,  as  James  acquired  these  lands  by  a  singular  title  from  his  grandfather, 
John  Kea,  he  is  not  bound  to  collate  them,  and  this  plea  has  been  sustained.  The 
sobject  was  valued  by  the  seller  at  L.500,  but  he  made  it  over  for  L.200,  which  is 
assumed  to  be  the  value  of  the  father's  liferent,  the  conveyance  being  substantially 
intended  as  a  gratuitous  gift  for  James  by  his  grandfather  Kea. 

There  is  some  difficulty  in  this  view.  I  have  already  noticed  that  I  incline  to  doubt 
whether  there  is  room  for  collation  at  all,  and  whether  the  right  does  not  depend  on  the 
provision  in  the  marriage  contract  which  destines  the  fee  of  the  conquest  to  the  children 
of  the  marriage.  But,  holding  that  collation  applies,  is  it  conquest  by  the  spouses,  or 
specially  destined  by  the  grandfather  to  James,  his  grandson,  so  as  to  exclude  collation 
on  that  ground,  giving  it  to  James  as  disponee  of  his  grandfather  ?  This  seems  the  view 
of  the  Lord  Ordinary ;  but  I  have  a  difficulty  in  so  viewing  it.  The  narrative  of  the 
deed  contradicts  this  supposition,  as  it  bears  to  be  granted  "  for  the  love,  favour,  and 
affection  which  I  have  and  bear  to  Helen  Kea,  my  youngest  lawful  daughter,  and  to 
John  Fisher,  her  husband,  and  in  respect  of  certain  other  causes  and  considerations." 
These  other  were  the  payment  of  the  L.200.  But  there  is  not  a  word  of  favour  to 
James,  the  disponee  alleged  to  be  chiefly  favoured  ^  and,  in  terms  of  this  narrative, 
Helen  Kea  is  the  first  disponee  named,  then  her  husband,  showing,  I  think,  in  whose 
favour  the  abatement  of  the  price  had  been  made, — not  of  the  grandson,  to  secure  the 
liferent  [139]  to  his  daughter.  The  bond  which  Fisher  grants  for  the  price  bears  that 
it  was  a  purchase  by  him ;  and  I  cannot  help  thinking  that  the  further  destination  in 
favour  of  their  eldest  son  was  at  the  instance  of  the  father,  and  following  out  the  plan 
of  Mb  settlement  for  his  children,  and  not  of  the  grandfather  at  all.  In  Art.  YIII.  of 
Condescendence  (p.  26)  are  noticed  four  personal  bonds,  amounting  to  L.4500,  specially 
destined  to  certain  of  the  sons  after  the  death  of  the  father,  and  expiration  of  the  life- 
rent of  his  wife;  L.1500  to  James  and  John;  KIOOO  to  Henry,  and  George  L.1500; 
to  Henry  L.500,  and  George  L.1000;  L.500  to  Henry.  It  was  natural  that  he  should 
icake  his  eldest  son  fiar  in  the  heritable  subjects  he  had  acquired,  as  part  of  the  pro- 
vision he  meant  for  him  in  terms  of  the  marriage  contract,  after  the  death  of  the 
sorvivor  of  him  and  his  wife.  In  all  the  personal  bonds  he  reserved  full  power  to 
uplift  and  discharge  the  amount ;  and  by  law  he  had  the  same  power  over  the  heritable 
property  so  destined,  as,  when  "  a  father  takes  a  right  to  himself  and  his  son  nomincUim 
and  to  his  son's  heirs,  he  continues  the  only  fiar,  and  the  son  is  barely  an  heir  substitute 
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to  him,  though  he  should  he  infeft  hy  his  father  in  the  right."  ^  I  think,  then,  the  fee 
was  in  the  father,  as  a  purchase  hy  him.  Here,  too,  I  may  notice  that  Fisher  never 
infeft  his  son,  nor  delivered  the  deed  to  him,  retaining  it  in  his  power  to  dispose  of  the 
suhject  at  his  pleasure.  Had  it  really  heen  that  the  grandfather  meant  the  conveyance 
for  his  grandson,  selling  the  liferent  only  to  his  son-in-law,  he  would  have  stated  this  in 
the  narrative,  and  the  destination  would  have  heen  to  Fisher  and  his  wife  in  liferent, 
and  his  son  in  fee,  instead  of  putting  his  daughter  foremost  in  the  conveyance,  and  then 
her  hushand,  and  confining  the  cause  of  granting  it  to  his  favour  of  them  alone,  without 
any  notice  of  his  grandson.  Now,  this  leaves  the  presumption  strongly  in  favour  of 
the  supposition,  that  the  son's  name  appears  solely  at  the  desire  of  the  father,  who  had 
acquired  right  to  the  suhject  hy  purchase,  though  no  douht  on  favourable  terms,  as  the 
hushand  of  his  daughter.  I  have  examined  the  cases  referred  to  at  the  pleading,  and 
this  is  the  result  I  have  arrived  at.  I  think,  then,  that  the  father  was  fiar  of  those 
subjects  at  the  time  of  his  death,  and  that  his  son  James  was  heir  alioqui  suecessurus 
in  them,  although,  ex  figurq,  verboruniy  he  may  have  a  title  under  the  deed  of  his 
grandfather.  I  am  inclined  to  hold  that,  viewed  as  a  case  of  collation,  he  must  collate 
Hillhead. 

LoBi)  MoNGKBiFF. — I  am  of  opinion,  in  the  first  and  leading  point  of  the  case,  that 
the  claim  of  legitim  cannot  be  maintained.  It  appears  to  me  to  be  a  very  clear  matter, 
that  the  entire  liferent  of  the  whole  of  the  husband's  property  having  been  settled  by 
antenuptial  marriage  contract  in  favour  of  his  wife,  if  she  should  survive  him,  there 
could  not  possibly  be  any  fund  from  which  legitim  could  be  claimed  at  the  husband's 
death,  otherwise  than  subject  to  the  full  satisfaction  of  that  liferent  as  an  onerous  debt. 
The  legitim  can  only  be  claimed  from  the  free  personal  estate  of  the  father  at  his  death. 
But  as,  by  onerous  contract,  he  had  given  to  his  wife  the  liferent  of  his  whole  property 
after  his  death,  that  debt  must  necessarily  be  paid,  before  there  could  be  any  such  free 
estate.     I  agree  that  this  excludes  legitim  altogether. 

The  question  of  collation  here  raised  is  attended  with  much  difficulty.  I  have 
hesitated,  and  still  hesitate,  on  that  question.  At  first,  I  was  very  much  influ- 
[140]  -enced  by  the  argument  of  the  defenders,  that  the  property  came  to  the  deceased 
from  his  maternal  grandfather.  But,  though  this  may  be  true  as  matter  of  fact,  I  am 
now  satisfied  that  it  was  a  purchase  from  Kea,  and,  by  the  nature  of  the  title  by  which 
it  came  to  the  deceased,  it  must  be  considered  as  coming  to  him  by  his  father,  unless  the 
fee  was  either  vested  in  himself  or  in  his  mother.     This  is  the  difficult  point  of  the  case. 

None  of  the  cases  quoted  appear  to  me  to  come  fully  up  to  the  present  case. 

In  McGregor  v.  Forrester,  it  was  to  the  husband  and  wife  "  in  conjunct  liferent 
during  all  the  days  of  their  lives,  and  to  the  longest  liver,  and  their  heirs  and  assignees 
in  fee."  This  was  held  to  be  to  the  heirs  of  the  longest  liver,  and  to  place  the  fee  in 
the  survivor.  In  Maddeu,  it  was  to  the  husband  and  wife,  "  and  longest  liver,  in  con- 
junct fee  and  liferent,  and  the  heirs  of  the  marriage — whom  failing,  his  or  her  heirs  or 
assignees,"  &c.  As  the  heirs  of  the  marriage  were  necessarily  the  husband's  heirs,  the 
fee  was  held  to  be  in  him.  In  Burrows,  it  was  to  the  husband  and  wife  "  in  conjunct 
fee  and  liferent,  and  to  the  survivor,  and  their  heirs;"  and  the  fee  was  held  to  be  to 
the  survivor.  Then,  in  Mackintosh,  it  was  simply  to  the  husband  and  wife,  "  and  the 
longest  liver  of  them  in  liferent,  and  to  Janet  Mackintosh,  their  daughter,  and  her  heirs, 
&c.,  in  fee ', "  and  this  was  held  to  be  a  fee  in  the  daughter. 

The  present  case  differs  from  them  all.  It  is  (Record,  p.  41)  to  "the  said  Helen 
Kea  and  John  Fisher  in  conjunct  fee  and  liferent,  and  longest  liver  of  them,  and  to 
James  Fisher,  their  eldest  son,  his  heirs  and  assignees  whatsoever,  heritably  and  irre- 
deemably, in  fee."     In  none  of  the  cases  were  all  these  things  combined. 

If  this  destination  to  the  son  nominatim  be  held  to  be  equivalent  to  "  the  heirs  of 
the  marriage,"  it  may  be  within  the  principle  of  the  case  of  Madden ;  and  I  rather  lean 
to  this  opinion.  But  if  the  calling  of  the  nominatim  heir  precludes  this  inference,  I 
should  see  no  alternative  but  to  hold  the  fee  to  be  in  that  son. 

The  passage  in  Erskine,  3,  8,  35,  (Pursuer's  Case,  p.  35,)  seems  to  me  hardly  to 
solve  this,  as  it  does  not  relate  to  conjunct  rights  to  husband  and  wife,  but  to  a  very 
different  case,  of  proper  conjunct  fees  to  two  strangers  in  the  first  instance,  and  then  to 
father  and  son,  as  two  parties  simply  joined  together  in  words.     It  is  in  the  paragraph 

1  Ersk.  3,  8,  §  35. 
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which  pieoedes  that  which  explains  the  effect  of  rights  in  conjunct  fee  and  liferent  to 
husband  and  wife,  and  children  or  heirs. 

LoBD  CoGKBURN. — ^I  agree  with  the  rest  of  the  Court  upon  both  points. 

Their  Lordships  accordingly  pronounced  this  interlocator : — "  Adhere  to  the  inter- 
locutor of  the  Lonl  Ordinary  in  so  far  as  regards  the  first  finding  therein ;  alter  the  said 
iaterlocutor  in  so  far  as  regards  the  second  finding,  and  find  that  the  lands  of  Billhead 
most  be  collated ;  recal,  in  hoc  slcUu^  the  remit  to  the  accountant,  and  remit  to  the 
Lord  Ordinary,  before  renewing  the  remit  to  the  accountant,  to  dispose  of  any  plea  of 
homologation  that  may  now  be  competently  stated  by  the  parties,  and  reserve  all 
questions  of  expenses. 

[13  D.  245.     Cf.  Earl  of  Kintore  v.  Oountess-Doioager,  11  R.  1022 ;  Bell  v.  Bdl, 

25  R  312,  313. 
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Thomas  Innes,  Pursuer. — MarsJtall — Inglis. 
Lieut.-Colonel  John  Gordon,  Defender. — Rvilierfurd — Deas, 

Superior  and  Vassal — Non-Entry — Jus  Tertii — Accretion, — In  a  declarator  of  non-entry 
— Held,  1.  Generally — That  where  the  pursuer  had  an  ex  facie  title  and  was  infeft 
in  the  superiority,  and  there  was  no  competing  claimant,  the  defender  (the  vassal)  had 
no  title  or  interest  to  object  to  the  pursuer's  title  :  2.  In  particular — That  the  vassal 
could  not  object  to,  or  call  for  production  of  the  title  of  a  party  whom  he  or  his  author 
had  once  recognised  as  superior  by  taking  an  entry  from  him  :  3.  That  it  vfasjus  tertii 
for  the  defender,  not  being  an  heir  of  entail,  to  plead  the  prohibitions  of  an  entail 
against  the  validity  of  the  conveyance  by  which  the  pursuer  acquired  right  to  the 
superiority :  4.  That  a  title  to  a  specified  feu-duty,  payable  '*  out  of  certain  lands 
belonging  in  property  to  A.  B.  of  Barra,  with  the  right  of  superiority  of  the  said 
lands  out  of  which  the  said  feu-duty  is  payable,"  was,  in  the  circumstances,  a  sufficient 
title  to  the  superiority  of  Barra ; — Circumstances  in  which  this  held  :  5.  That  a  pro- 
curatory  of  resignation  granted  by  a  party  uninfeft  was,  with  the  title  made  up  on  it, 
validated  accreHane  by  the  subsequent  infeftment  of  the  granter. 

This  was  a  case  of  a  declarator  of  non-entry  defended  on  the  ground  that  the  pursuer 
had  not  a  valid, title  to  the  superiority. 

The  estate  to  which  the  question  related  was  that  of  Barra.  The  state  of  the  titles 
was  as  follows  : — 

The  Lords  Macdonald  held  the  superiority,  as  part  of  the  Macdonald  estates,  under 
an  entail  executed  in  their  favour,  in  1726,  by  Kenneth  Mackenzie,  who  purchased  them 
for  their  behoof  in  1724,  when  brought  to  sale  by  the  Commissioners  of  forfeited 
estates.  This  deed,  after  the  entailing  clauses,  contained  a  provision  that  it  should, 
notwithstanding,  be  lawful  for  the  heirs  to  sell  or  burden  the  estates  with  certain 
enumerated  debts,  and  also  to  contract  debts,  and  for  each  heir  to  sell  or  burden  for 
such  debts  as  should  remain  unsatisfied  on  his  succession.  This  entail  was  not 
recorded  till  1836. 

The  late  Roderick  M*If  eill  was  -the  last  entered  vassal,  and  his  entry  was  by  charter 
of  confirmation,  in  1818,  from  Alexander  Lord  Macdonald,  the  admitted  superior  at  that 
time.  Boderick  died  in  1822,  and  was  succeeded  by  his  son  of  the  same  name,  who 
shall  be  distinguished  as  Colonel  M'Neill.  In  1825,  Godfrey  Lord  Macdonald,  who  was 
infeft  upon  a  Crown  charter  as  next  heir  of  tailzie  and  provision  to  Alexander,  sold  the 
superiority  to  Colonel  McNeill,  under  reservation  of  a  right  to  dispose  of  the  liferent  of 
one  half  to  any  one  he  chose,  for  the  purpose  of  creating  a  freehold  qualification.  In 
implement  of  this  transaction,  which  was  entered  into  by  minute  of  sale,  Lord 
Macdonald,  in  1827,  executed  a  procuratory  of  resignation  of  the  superiority  in  favour 
of  himself,  his  heirs  and  assignees,  upon  which  he  obtained  a  Crown  charter.  In  1828, 
he  executed  a  disposition  of  the  superiority,  under  burden  of  the  liferent  of  one  half  to 
his  son  Alexander,  in  favour  of  Colonel  McNeill,  and  [142]  assigned  the  Crown  charter 
8nd  precept,  upon  which  Colonel  McNeill  took  infeftment  the  same  year  in  the  half  not 
Hferented ;  and  he  (Lord  Macdonald)  also  at  the  same  time  executed  a  disposition  in 
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favour  of  bis  son  Alexander  of  the  liferent  of  a  half,  assigning  to  bim  the  precept  in 
the  Crown  charter,  to  the  effect  of  giving  infeftment  therein,  which  was  done. 

In  1833,  Godfrey  Lord  Macdonald  died,  and  was  succeeded  by  his  son  Wentworth, 
who  expede  special  services,  and  completed  titles,  1st,  as  nearest  and  lawful  heir  of  line 
to  his  father,  in  certain  lands  unconnected  with  Barra ;  and  2d,  as  heir  of  tailzie  and 
provision  of  his  father  in  inter  alia  the  superiority  of  Barra,  under  the  entail  executed 
in  1726. 

The  titles  stood  in  this  situation  till  1836,  when  the  estates  of  Colonel  McNeill  were 
sequestrated  under  the  Bankrupt  Act.  Mr.  Barstow,  the  trustee  in  the  sequestration, 
brought  the  estate  of  Barra,  both  property  and  superiority — the  latter,  of  course,  subject 
to  Alexander  Macdonald's  liferent  in  the  one  half — to  public  sale  in  1839.  The 
superiority  was  purchased  by  Mr.  Donald  Home,  on  behalf  of  Mr.  Thomas  InneSy  the 
pursuer ;  and  the  property  by  Colonel  John  Gordon,  the  defender. 

The  title  of  Mr.  Innes,  the  pursuer,  was  made  up  in  this  way.  1st,  As  to  that  half 
of  the  superiority  in  which  Colonel  M'Neill  had  taken  infeftment — viz.  the  half  not 
liferented — ^he  and  Mr.  Barstow  executed  a  disposition  in  favour  of  Mr.  Home  in  March 
1841.  To  this  deed,  Wentworth  Lord  Macdonald  was  made  a  concurring  party,  in 
consequence  of  his  father's  disposition  to  Cdonel  M'Neill  in  1828  having  been  lost  2d, 
As  to  the  other  or  liferented  half  in  which  Colonel  M'Neill  had  not  been  infeft.  Lord 
Macdonald  executed  a  disposition  of  it  to  Mr.  Home,  with  consent  of  Colonel  McNeill 
and  Mr.  Barstow,  and  assigned  to  him  the  precept  in  the  Crown  charter  of  1827,  on  which 
he  was  infeft  in  September  1841. 

Mr.  Home  obtained  a  Crown  charter  of  resignation,  dated  2d  June  1841,  compre- 
hending the  whole  superiority,  proceeding,  so  far  as  regarded  the  liferented  half,  upon  a 
procuratory  executed  by  himself  on  18th  May  1841,  in  favour  of  himself,  his  heirs  and 
assignees  ;  and,  so  far  as  regarded  the  other  half,  upon  the  procuratory  in  the  disposition 
thereof  in  his  favour  by  Colonel  McNeill  and  his  trustee.  On  21st  July  1841,  he 
executed  a  disposition,  in  which  he  acknowledged  the  trust  in  his  person,  and  conveyed 
the  whole  superiority  to  Mr.  Innes,  and  assigned  to  him  the  unexecuted  precept  in  the 
Crown  charter  of  2d  June  1841,  on  which  he  was  infeft  in  September  following. 

On  2d  Febraary  1842,  Mr.  Innes  obtained  from  Alexander  Macdonald  a  renuncia- 
tion of  his  liferent. 

It  was  subsequently  discovered,  that  in  Lord  Macdonald's  disposition  in  1841,  as  to 
the  liferented  half,  the  service,  under  which  he  acted  in  granting  it,  was  erroneously 
described  as  a  general  service.  With  the  view  of  correcting  this  mistake,  a  new  disposi- 
tion to  Mr.  Home  of  the  [143]  same  subject  was  obtained  from  him  in  October  1842, 
in  which  his  service,  as  heir  of  line  to  his  father,  was  narrated.  This  deed  again 
assigned  the  precept  in  the  Crown  charter  of  1827,  and  Mr.  Home  was  again  infeft 
upon  it  in  October  1842. 

In  1843,  the  present  action  of  declarator  of  non-entry  was  raised  against  Colonel 
Gordon.  The  action  related  solely  to  that  half  of  the  superiority  which  had  been  life- 
rented  by  Alexander  Macdonald,  Colonel  McNeill  standing  as  entered  vassal  in  the 
other  half.  The  titles  above  mentioned,  subsequent  to  1818,  were  produced,  but  none 
prior  to  that  date. 

The  defender  admitted  the  lands  to  be  in  non-entry,  and  defended  solely  upon  the 
ground  of  the  invalidity  of  the  pursuer's  title.  His  objections  to  the  title  and  pleas  in 
defence  were  in  substance,  1st,  That  the  title-deeds,  prior  to  1818,  had  not  been 
produced.  2d,  That  the  conveyance  of  the  superiority  to  Colonel  M'Neill  by  Godfrey 
Lord  Macdonald,  in  1828,  was  a  contravention  of  the  entail  under  which  the  Lords 
Macdonald  held  it.^  3d,  That  the  disposition  of  1828  had  not  been  produced,  nor  its 
tenor  proved.^  4th,  That  the  dispositions  by  Wentworth  Lord  Macdonald  to  Mr. 
Home,  in  1841  and  1842,  were  null,  upon  the  assumption  that  his  ancestor  Godfrey, 
whom  he  represented,  had  been  divested  of  the  superiority  in  favour  of  Colonel  M*Neil 
in  1828.  5th,  That  the  superiority  in  question  was  not  contained  in  the  titles  of  the 
Lords  Macdonald  prior  to  the  procuratory  executed  by  Godfrey  in  1827,  into  which  it 
had  been  unwarrantably  introduced.  (The  ground  of  this  objection  was,  that  there  was 
no  sufficient  identification  of  the  superiority  in  the  entail  of  1726.     The  words  in  that 


1  20  Geo.  II.  c.  — . 

«  4  Ersk.  L,  §  56,  and  II.,  1,  §  11  ;  Maxwell,  Nov.  9,  1742,  (M.  15,820). 
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deed  which  were  referred  to  as  embracing  it,  were  these — "  Together  with  a  feu-dnty  of 
forty  pounds  Scots  yearly,  payable  to  the  late  Sir  Donald  Macdonald,  out  of  certain 

lands  belonging  in  property  to Macneil  of  Barray,  with  the  right  of  superiority 

of  the  said  lands,  out  of  which  the  said  feu-duty  is  payable.")  6th,  The  procuratory 
executed  by  Mr.  Home  in  May  1841,  was  null,  he  not  being  then  infeft.  His  infeft- 
ment  in  September  1841,  upon  the  precept  of  the  charter  of  1827,  was  null,  in  respect 
it  proceeded  in  virtue  of  Lord  Macdonald's  disposition  in  1841,  which  assigned  a  general 
aerrice  admitted  never  to  have  been  expede.  And  7th,  The  pursuer's  infeftment  in 
September  1841  was  bad,  in  respect  it  proceeded  upon  a  charter  following  on  a  pro- 
curatory executed  by  Mr.  Home  when  not  infeft ;  and  this  could  not  be  cured  by  Mr. 
Home's  subsequent  infeftment  in  October  1842,  the  doctrine  of  accretion  not 
applying.! 

The  pursuer  answered — 1st,  That  the  defender's  author  having  taken  an  entry  from 
Lord  Macdonald  in  1818,  the  defender  could  not  impugn  [144]  his  (Lord  Macdonald's) 
title,  and  was  not  entitled  to  call  for  production.^  2d,  That  it  was  jw  tertii  for  the 
defender  to  plead  the  entail,  which,  at  any  rate,  permitted  sales.^  A  vassal  was  in 
perfect  safety  to  take  an  entry  from  a  party  producing  an  infeftment  in  the  superiority, 
and  was  not  entitled  to  scratinize  his  title,  as  no  defect  in  it  would  invalidate  his  (the 
vassal's)  entry.**  3d,  That  the  existence  and  terms  of  the  disposition  of  1828  sufficiently 
appeared  from  the  other  deeds  produced.  4th,  That  by  the  disposition  of  1828,  Colonel 
M'Neill  acquired  only  a  personal  right  to  the  half  of  the  superiority  to  which  the  action 
related,  infeftment  having  been  taken  by  him  in  the  other  half  only,  and  a  personal 
right  did  not  exclude  a  second  conveyance.^  5th,  The  superiority  of  Barra  was  suffi- 
ciently specified  in  the  entail  of  1726 — the  property  of  Barra  having  been  uninterrupted 
in  the  family  of  the  McNeills  for  upwards  of  a  century,  and  the  feu-duty  specified  in 
the  entail  exactly  corresponding  with  that  which  they  had  always  paid  for  Barra ;  an 
infeftment  in  the  right  of  superiority  of  lands  was  a  good  title  to  pursue  declarator  of 
non-entry.^  6th  and  7th,  That  although  a  valid  procuratory  of  resignation  could  be 
granted  only  by  a  vassal  infeft,  yet  a  procuratory  granted  by  one  not  infeft  was  validated 
with  all  that  had  followed  aecretione  by  his  sul]»equent  infeftment. '^ 

Cases  were  given  in,  on  advising  which  the  Lord  Ordinary  pronounced  the  following 
interlocutor : — "  Finds  that  the  title-deeds  and  writs  produced  by  the  pursuer  sufficiently 
establish  that  he  now  has  an  apt  feudal  title  in  his  person  to  the  superiority  of  the 
lands  libelled  on,  at  least  in  a  question  with  the  defender  as  the  successor  of  Colonel 
Boderick  M'Neill  of  Barra,  who  was  the  eldest  son  of  Roderick  M'Neill,  the  vassal  last 
infeft :  Therefore  sustains  the  said  title  and  repels  the  defences,  in  so  far  as  founded  on 
objections  thereto;  and  in  respect  the  record  and  the  cases  relate  entirely  to  these 
objections,  finds  the  pursuer  entitled  to  the  expenses  hitherto  incurred,  and  remits  the 
aocoont  thereof  to  the  auditor  to  tax  and  report,  and  decerns :  Quoad  ultra,  and  before 
foriher  answer,  appoints  the  case  to  be  enrolled  in  the  motion-roll  quam  primurn^  that 
the  parties  may  be  prepared  to  state  whether  any  other  pleas  hinc  inde  are  to  be  insisted 
on,  or  if  the  terms  of  entry  can  now  be  adjusted  so  as  to  supersede  proceeding  on  the 
penal  conclusion  of  the  libel."  ^ 

1  2  Ersk.  VII.,  g  3  and  4 ;  1  BeU's  Com.  698-9. 

2  Mackenrie,  July  10,  1838,  (16  S.  1326). 

»  CampbeU,  Feb.  5,  1760,  (M.  7783);  Houston,  Jan.  23,  1781,  (M.  8794). 

*  2  Stair,  4,  ^6 ;  2  Ersk.  5,  §  41 ;  Gibson-Craig,  July  10,  1838,  (16  S.  1332,  and  2 
Bobinson's  App.  Cases,  446). 

5  Bell,  June  22,  1737,  (M.  2848). 

«  Gardner,  Feb.  9,  1841,  (ante,  Vol.  III.  p.  534). 

7  3  Stair,  2,  §  2 ;  Young,  Jan.  16,  1844,  (ante,  Vol.  VI.  p.  370) ;  1  Craig,  16,  §  31, 
and  2, 1,  §  6,  and  2, 19,  §  8 ;  Dirleton,  p.  106,  and  Stewart,  p.  177 ;  Gibson-Craig,  ut  sup, 

^  *'  NoTB. — The  very  clear  and  satisfactory  exposition  and  discussion  of  the  pursuer's 
title  to  the  superiority  libelled  on,  contained  in  each  of  these  papers,  in  a  great  measure 
supersedes  any  explanation  on  the  part  of  the  Lord  Ordinary  as  to  the  grounds  of  the 
preceding  judgment.  It  is  sufficient  to  mention,  that  six  objections  to  the  superior's 
title  are  stated  by  the  defender,  and  that  all  of  them  appear  to  be  satisfactorily  obviated 
by  the  answers  in  the  case  for  the  pursuer.  The  Lord  Ordinary,  therefore,  shall  state 
his  views  in  a  few  sentences. 
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[145]  The  defender  reclaimed. 

Lord  Maokbnzib. — I  am  for  adhering  to  the  interlocutor.  If  a  party  acquires 
a  good  title  as  vassal,  by  obtaining  an  entry  from  the  only  person  claiming  to  be 
[lis]  superior,  though  it  afterwards  turn  out  that  he  had  not  a  valid  right,  it  seems 

"  1.  The  defender  confessedly  is  the  vassal  in  the  lands  of  Barra.  It  is  not  alleged 
that  he  has  any  right  himself  to  a  holding  under  the  Crown.  On  the  contrary,  it  is 
admitted  that  the  father  of  the  defender's  predecessor,  Colonel  M'Neill,  took  an  entry 
from  Lord  Macdonald  in  1818. 

"  2.  As  the  defender  derives  right  from  Colonel  M'Neill,  he  cannot  maintain  any 
plea  against  Lord  Macdonald's  title  to  the  superiority  which  Mr.  McNeill  would  have 
been  barred  from  urging.  In  particular,  the  defender  could  not  question  Lord 
Macdonald's  right  to  the  superiority,  which  M'NeiU  had  recognized.  But  truly  there  is 
no  objection  to  Lord  Macdonald's  right.  The  ancient  infeftment  of  his  Lord^ip's  pre- 
decessor, as  well  as  the  more  recent  title,  expede  to  '  a  feu-duty  of  L.40  Scots  yearly, 

*  payable  to  the  late  Sir  Donald  Macdonald,  out  of  certain  lands  belonging  in  property 
(  to  M'Neill  of  Barra,  with  the  right  of  superiority  of  the  said  knds,  out  of 

*  which  the  said  feu-duty  is  payable,'  is  a  title  to  the  dominium  directum  of  these  lands, 
which,  upon  the  authorities  quoted  in  the  pursuer's  case,  is  altogether  incontestable. 

"  3.  The  transmission  by  Lord  Macdonald  to  Colonel  McNeill  is  equally  valid  and 
well  established.  It  is  true  the  disposition  went  amissing ;  but  as  the  noble  granter's 
successor  concurred  with  Colonel  McNeill  and  his  trustee  in  giving  a  new  disposition  to 
the  pursuer,  the  mere  want  of  the  first  disposition  was  thus  obviated. 

"  4.  The  objections  urged  to  the  title  thus  granted  by  Lord  Macdonald  to  Colonel 
M'Neill  on  the  Entail  Act  of  20  Creo.  II.,  are  quite  untenable.  It  is  said  that  the  sale 
to  Colonel  M'Neill  was  contrary  to  the  said  Act,  entitling  superiors  of  entailed  lands  to 
sell  to  vassals,  in  consequence  of  the  liferent  of  one-half  of  the  superiority  in  question 
being  conveyed  to  the  Honourable  Alexander  Macdonald,  who  was  not  the  vassal.  But, 
(1.)  That  would  not  invalidate  the  conveyance  of  the  fee  to  Colonel  McNeill,  who  was 
the  indisputable  vassal  in  the  lands.  (2.)  The  power  given  in  this  entail  to  make 
partial  alienations  for  specific  purposes,  (quoted  in  the  pursuer's  case,)  is  of  itself  a 
sufficient  answer  to  the  objection.  (3.)  The  objection  is  jus  tertii  to  a  third  party  like 
the  defender,  the  vassal,  so  long  as  the  alienation  remains,  as  it  does,  unchallenged  by 
a  competent  party. 

"  It  is  notorious  to  all  lawyers,  that  there  is  not  a  law  in  our  statute-book  more 
easily  and  constantly  evaded,  than  the  Act  authorizing  the  sale  of  entailed  superiorities 
to  vassals ;  and  the  present  certainly  is  not  a  case  in  which  the  series  of  conveyances, 
founded  on  by  the  pursuer,  can  be  objected  to  by  way  of  exception. 

"  5.  The  objection  to  the  pursuer's  feudal  title,  as  proceeding  on  the  resignation  of 
Mr.  Home,  at  one  time  ineptly  infeft,  is  now  entirely  obviated.  Mr.  Home  unques- 
tionably purchased  the  superiority  from  Colonel  M'NeUl's  trustee  for  an  onerous  cause. 
At  first  Mr.  Home,  the  pursuer's  immediate  author,  got  a  conveyance  from  the  trustee 
with  consent  o\  Lord  Macdonald  and  Colonel  McNeill,  but  with  a  wrong  recital  of  Lord 
Macdonald's  retour.  Without  taking  infeftment  on  that  conveyance,  Mr.  Home  granted 
a  procuratory  of  resignation  in  his  own  favour,  and  expede  a  Crown  charter  thereon. 
He  then  conveyed  to  the  pursuer,  assigning  the  open  precept  in  the  Crown  charter,  and 
on  it  the  pursuer's  sasine  proceeded.  Had  his  title  remained  in  this  state,  it  would 
obviously  have  been  liable  to  a  double  objection;  first,  from  the  misrecital  of  Lord 
Macdonald's  retour  in  the  conveyance  to  Mr.  Home,  and  from  the  reagnation  in  the 
charter  being  inept,  as  proceeding  from  a  party  uninfeft  But  these  objections  were 
effectually  removed  by  Mr.  Home  getting  a  new  and  unexceptionable  conveyance  from 
Lord  Macdonald,  on  which  he  was  infeft  in  September  1841. — (See  Nos.  8  and  11  of 
process.)  Mr.  Home's  new  title  accresced  to  the  pursuer's  title,  and  rendered  the  right 
of  that  party  complete.  In  what  case  can  accretion  take  place,  if  it  does  not  receive 
effect  in  the  present  easel  The  foundation  of  the  doctrine  is  well  explained  by 
Professor  Bell,  sec.  881.  When  a  party  having  a  personal  and  equitable  right  to  land, 
dispones  it  before  infeftment,  and  the  disponee  takes  sasine,  it  is  at  first  null  as  flowing 
a  rum  kahetUe  potettatem ;  but  if  the  granter  is  afterwards  infeft,  that  sasine  draws 
back,  and  removes  the  nullity.    The  present  is  a  case  in  point.    There  is  no  doubt  Mr. 
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jvB  iefiU  for  the  vassal  to  object  to  the  superior's  title.  Is  a  vassal  entitled  in  every 
ease  of  non-entry,  to  rip  up  the  whole  question  of  the  superior's  title?  If  so,  the 
Boperior  is  placed  in  an  extremely  unfortunate  position;  for  if  he  gains,  he  gets  no 
judgment  except  as  to  the  one  vassal ;  it  is  not  effectual  to  him  against  any  one  else.  I 
think  the  view  of  the  Lord  Ordinary  is  correct  throughout.  As  to  the  entail,  if  the 
decisions  are  right  which  hold  that  it  is  jus  tertii  for  a  party,  not  an  heir  of  entail,  to 
plead  the  entail  to  the  effect  of  excluding  a  vote,  they  must  apply  a  fortiori  to  a  party 
stating  such  a  plea  as  an  objection  to  a  declarator  of  non-entry.  As  to  the  disposition 
of  1828, 1  could  not  hold  proof  of  its  tenor  competent  without  a  process  of  proving  of 
the  tenor ;  but  the  title  here  stands  good  on  other  grounds,  and  so  it  is  not  necessary  to 
enter  into  that  question.     I  concur  in  the  views  of  the  Lord  Ordinary. 

Lord  Prbsidekt. — I  think  the  interlocutor  well  founded.  The  plea  of  jua  tertii 
is  quite  settled,  and  as  to  it  I  don't  entertain  the  slightest  doubt.  Ajb  to  the  disposi- 
tion of  1828,  we  cannot  hold  that  there  is  an  equivalent  to  a  proving  of  the  tenor,  but 
a  proving  of  the  tenor  is  not  necessary.  As  to  the  entail,  there  is  no  allegation  that 
there  were  no  debts  at  the  date  of  the  sale.  Colonel  M*Xeill,  to  whom  the  superiority 
was  sold,  was  the  vassal  in  the  lands,  though  not  infef t. 

Lord  Jeffrst. — I  hold  the  same  views.  The  passages  from  Stair  are  conclusive — 
that  a  vassal  is  not  entitled,  when  an  entry  is  required  or  offered,  to  object  to  the  title 
of  the  superior,  unless  it  is  so  recent  that  there  has  been  no  exercise  by  him  of  the  right 
of  superiority.  The  case  of  Gibson-Craig  is  the  strongest  of  all  cases,  and  was  affirmed 
in  the  House  of  Lords.  That  case  shows  that  the  vassal  has  no  interest  to  object, 
because  if  he  take  an  entry  from  the  [147]  apparent  superior  in  the  exercise  of  the  right, 
though  his  title  may  be  afterwards  reduced,  the  vassal's  title  is  good.  The  vassal  has 
therefore  no  interest  to  challenge  the  superior's  title.  As  to  the  objection  founded  on 
the  entail,  it  is  clearly  jus  tertii  for  any  party  not  an  heir  of  entail  \  for  just  as  a  deed 
on  deathbed  is  good  except  against  the  heir,  so  a  deed  of  contravention  of  an  entail  is 
good  against  all  the  world  till  challenged  by  an  heir  of  entail.  It  is  jus  tertii  for  any 
other  party  to  challenge  it. 

Lord  Fullerton. — I  am  of  the  same  opinion.  Colonel  McNeill,  though  not  infeft, 
was  the  vassal  in  the  lands,  and  the  superior,  though  he  held  under  an  entail,  was 
entitled  to  sell  the  superiority  to  him. 

The  Court  adhered. 

[Of.  Maeonoehie  v.  Qovemors  of  Trinity  Hospital^  14  D.  815 ;  Bkirl  of  Breadalhane  v. 

MacdougaLl,  8  B.  42.] 
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James  Clelland,  (Walker's  Assignee,)  Pursuer. — Maitland. 

Alexander  Brodib  and  Others,  (Bell's  Trustees,)  Defenders. — Horn. 

Trust — Powers  of  Trustees,— \,  Where  trustees  had  powers  to  sell  heritable  subjects 
either  publicly  or  privately,  and  at  such  prices  as  they  thought  fit^  but  no  special 

Home  had  a  personal  and  onerous  right  to  the  superiority.  When,  therefore,  he  got  a 
oonect  disposition  and  sasine,  his  title  accresced  and  validated  the  previous  right  flowing 
from  him. 

"The  case  of  Young  and  Leith,  (16th  January  1844,)  is  referred  to  by  the  defender, 
as  an  example  of  a  case  in  which  a  resignation  by  a  vassal  uninfef t  was  held  to  invali- 
date a  title.  That  general  doctrine  is  now  supposed  to  be  incontestable.  But  if  General 
Gordon  had  at  any  time  of  his  life  been  infeft  a  second  time,  on  a  title  as  unexception- 
tUe  as  Mr.  Home's,  his  settlements  would  probably  have  been  unchallengeable. 

"Finally,  the  defender  has  pleaded  that  the  second  sasine  of  Mr.  Home  is  not 
mentioned  in  the  summons.  But  there  was  no  occasion  to  specify  it.  The  summons 
libels  generally,  that  the  pursuer  is  superior  of  the  lands,  conform  to  his  charter.  He 
neither  specifies  the  first  or  second  infeftment  of  Mr.  Home,  but  founded  on  it  after- 
wards on  record,  to  obviate  an  objection  urged  by  the  defender,  and  it  is  thought  he 
was  not  bound  to  do  more." 

^  Decided  13th  November. 
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power  to  transact  or  compromise ; — Held,  in  an  action  of  count  and  reckoning,  at  the 

*  instance  of  a  legatee  under  the  trust,  that  the  sale  of  a  heritable  debt  below  its 
nominal  value  was  unchallengeable,  the  trustees  having  acted  bona  fide  and  beneficially 
for  the  trust-estate ;  and  their  actings  being  approved  of  by  all  concerned,  except  the 
pursuer,  who  had  a  very  subordinate  interest  in  the  trust.  2.  Question,  Whether  the 
power  of  trustees  to  enter  into  a  transaction,  can  be  tried  in  an  action  of  count  and 
reckoning  at  the  instance  of  a  beneficiary,  or  whether  a  reduction  of  the  transaction 
is  necessary. 

This  was  an  action  of  count  and  reckoning  and  payment  against  testamentary 
trustees,  at  the  instance  of  the  assignee  of  a  legatee,  who  refused  to  accept  of  the  divi- 
dend, with  which  the  other  l^atees  were  content.  The  ground  of  action  was,  that  the 
trustees  had  unwarrantably,  and  ultra  vires,  sold  an  heritable  debt  for  L.1000,  due  to 
the  estate  by  one  of  their  own  number  and  another,  and  coUusively  transferred  the 
security  for  the  sum  of  L.700,  which  was  alleged  to  be  so  much  less  than  the  value. 

By  the  trust,  power  was  given  to  the  trustees  '^  to  sell  and  dispose  of  the  heritable 
subjects,  as  well  generally  as  specially  conveyed  to  them  as  aforesaid,  and  that  either  by 
private  bargain  or  public  roup,  and  at  such  [148]  prices  as  they  shall  think  proper.'' 
The  trustees  were  declared  protected  from  liability,  except  each  for  his  own  actual  intro- 
missions only. 

The  trustees  having  consigned  the  dividend  effeiring  to  the  legacy  in  question, 
defended  themselves  upon  the  ground  that  they  had  acted  by  advice  of  counsel ;  that 
their  conduct  was  that  most  beneficial  to  the  estate  in  the  circumstances,  and  had  been 
approved  of  by  all  the  beneficiaries  except  the  pursuer,  who  had  interest  only,  as  in 
right  of  legacies,  to  the  amount  of  L.400  out  of  the  L.2200  which  had  been  left. 

The  Court,  altering  the  interlocutor  of  the  Lord  Ordinary,  (Cockburn,)  which  had 
remitted  to  a  writer  to  the  signet,  remitted  to  the  superintendent  of  the  Leith  Docks, 
where  the  subject  of  the  security  for  the  debt  was  situated,  to  report  as  to  its  value. 
From  his  report,  which  was  approved  of  by  the  Court,  it  appeared  that  the  subject  was 
not  worth  more  than  the  public  burdens  affecting  it,  and  was  therefore  totally  worthless 
as  a  security. 

The  debtors  were  both  insolvent,  and  no  proof  was  oifered  that  more  could  have 
been  made  of  the  debt,  which,  however,  the  purchaser  offered  to  the  legatees  at  the  price 
he  paid  for  it.  There  could  be  no  doubt,  therefore,  that  the  trustees  had  acted  prudently 
in  the  matter.  There  was  no  proof  of  collusion,  and  further  probation  being  renounced, 
the  only  question  was,  whether,  assuming  that  the  trustees  had  acted  bona  fide  and 
beneficially  for  the  estate,  they  had  power  under  the  trust-deed,  which  gave  them 
authority  to  sell  heritage,  but  said  nothing  about  transaction  or  compromise,  to  sell  the 
debt  for  less  than  its  full  nominal  value. 

The  Lord  Ordinary  (Robertson)  to  whom  the  case  had  been  remitted,  found  that 
the  trustees  had  acted  prudently  in  the  circumstances,  and  within  their  power,  and  were 
not  liable  beyond  the  amount  they  had  recovered  for  the  debt,  and  therefore  assoilzied 
them,  with  expenses.  His  Lordship's  note,  which  is  subjoined,  narrates  fully  the  facts 
and  procedure  in  the  case.^ 

1  « ]^oxB. — By  the  settlements  of  the  late  Mr.  and  Mrs.  Bell,  various  legacies  were 
left,  to  the  amount  of  L.2200,  including  one  legacy  to  Miss  Jean  Walker  of  L.100,  and 
another  to  Mrs.  Janet  Walker  or  Shirreff  in  liferent,  and  her  children  in  fee,  of  L.300. 
The  testatrix  nominated  trustees,  who  were  empowered  to  sell  the  heritable  property, 

*  either  by  private  bargain  or  public  roup,  and  at  such  prices  as  they  shall  think  fit.' 
Mrs.  Bell  died  on  the  3l6t  of  May  1839,  and  the  defenders  and  the  late  Mr.  Allister 
acted  as  trustees  under  the  settlement. 

"Amongst  the  debts  due  to  the  testatrix,  there  was  a  sum  of  L.1000  secured  by 
bond  over  certain  heritable  property  in  Leith,  belonging  to  Messrs.  Brodie  and  Brougham, 
of  which  company  Mr.  Brodie,  one  of  the  trustees,  had  been  a  partner.  The  company 
was  dissolved — Mr.  Brougham  having  become  bankrupt.  Mr.  Brodie,  as  is  admitted, 
became  insolvent,  and  executed  a  trust  deed  in  the  year  1832.  The  trustees  of  Mr. 
and  Mrs.  Bell,  after  having  raised  diligence  to  the  extent  of  giving  Mr.  Brodie  a  charge 
of  homing  on  the  25th  of  May  1841,  ultimately  disposed  of  their  right  to  the  bond,  by 
transference  to  Mr.  Mercer,  for  himself,  and  on  behalf  of  the  other  creditors  of  Mr. 
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[149]  The  pursuer  reclaimed. 

Lord  Prbsidbnt. — I  entirely  concur  in  the  view  taken  by  the  Lord  Ordinary. 
[160]  I  think,  looking  at  the  whole  correspondence  and  documents  before  us,  there 
cumot  be  a  doubt  that  these  trustees  acted  not  only  bona  fide^  but  for  the  benefit  of 


Brodie,  at  the  price  of  L.650 — Mr.  Brodie,  at  the  same  time,  discharging  a  legacy  of 
L.50  left  to  him  under  the  settlement  of  Mrs.  Bell.  This  arrangement  was  made  by 
the  trustees  acting  under  the  advice  of  counsel,  and  with  the  approbation  of  all  the 
beneficiaries  under  the  trust,  excepting  Mrs.  Shirreff  and  Miss  Walker,  who,  through 
Mr.  Charles  Shirreff  acting  on  their  behalf,  insisted  that  no  arrangement  of  the  debt 
should  be  made  in  the  manner  proposed. 

"The  present  pursuer  acquired  right  by  assignation  to  the  legacies  due  to  Mrs. 
Shirreff  and  Miss  Walker,  and  this  action  is  rested  on  an  assignation  to  the  legacy  of 
L.100,  dated  18th  August  1841.  The  action  concludes  against  the  trustees  for  a  count 
and  reckoning,  and  for  payment  of  such  sum  as  may  be  the  just  proportion  of  the  estate 
of  the  deceased  effeiring  to  the  legacy,  with  interest,  or  failing  thereof,  of  the  sum  of 
LI 50.  The  ground  of  action  as  laid  in  the  summons  (p.  3)  is  rested  on  an  alleged 
illegal  or  unwarrantable  discharge  by  the  trustees,  of  a  large  debt  due  to  the  estate  by 
one  of  their  own  number,  for  a  sum  greatly  less  than  its  true  amount.  On  the  record 
this  is  explained  to  refer  to  the  bond  due  by  Mr.  Brodie,  and  in  article  21st,  it  is  stated, 
that,  at  the  time  of  the  compromise,  Mr.  Brodie  was  in  good  circumstances,  which  fact, 
howeyer,  is  denied  in  the  answers — it  being  stated,  on  the  contrary,  that  he  was  entirely 
insolvent.  It  is  also  alleged  by  the  pursuer,  that  the  transfer  of  the  heritable  bond  was 
collusively  made,  and,  under  article  25th,  that  the  sum  accepted  was  much  less  than  the 
value  of  the  property.  The  case  having  come  before  Lord  Gockburn,  his  Lordship 
remitted  to  Mr.  Lindsay,  W.S.,  to  enquire  into  this  last  averment,  and  into  the  value  of 
any  other  subject  or  fund  from  which  payment  might  be  obtained.  The  Court,  how- 
ever, on  the  18th  of  January  1844,  remitted  to  the  superintendent  at  Leith  to  report  as 
to  the  value  of  the  property  at  the  period  of  the  transaction,  and  that  gentleman  reported, 
that  'neither  in  May  1841,  nor  a  few  months  before  or  after,  would  this  property  have 

*  sold  for  any  thing  beyond  the  feu-rent,  and  even  at  this  moment,  when  such  property 
'  may  be  considered  somewhat  better,  he  does  not  believe  that  any  purchaser  could  be 

*  found  for  it.'  Upon  this  report,  the  Court,  on  the  28th  of  February  1844,  *  In 
'  respect  the  value  of  the  property  in  question  has  been  satisfactorily  obtained,  by  the 
'  report  of  the  superintendent  of  the  docks  of  Leith,  No.  136  of  process,' remitted  to  the 
Lord  Ordinary. 

'^The  case  havii^  come  to  be  heard,  the  Lord  Ordinary  appointed  the  parties  to 
state  whether  they  a£nitted  the  correspondence  in  process  to  be  genuine,  and  renounced 
farther  probation.     This  has  accordingly  been  done ;  and  in  the  admitted  state  of  the 
case,  with  all  further  probation  renounced,  it  cannot  possibly  be  maintained,  that  it 
was  not  a  prudent  and  beneficial  transaction  for  the  parties  interested  in  the  settlement 
to  recover  L.700  out  of  a  bond  for  L.1000,  where  the  heritable  security  was  worth 
nothing — one  debtor  being  bankrupt,  and  the  other  insolvent.    The  case  of  the  pursuers, 
therefore,  comes  to  be  reduced  to  a  question  of  mere  power  on  the  part  of  the  trustees, 
and  so  it  was  accordingly  argued.     It  is  true  that  the  trust-deed  gives  no  express  power 
of  transacting,  and  that  the  legatees,  in  whose  right  the  present  pursuer  is,  insisted  on 
the  utmost  rigour  of  the  law  being  had  recourse  to,  manifestly,  as  the  truth  now  appears, 
and  according  to  evidence  tendered  at  the  time,  to  the  disadvantage  of  themselves  and 
the  other  beneficiaries  j  but  as  these  parties  were  only  legatees  to  the  extent  of  L.400 
oat  of  L.2200,  the  Lord  Ordinary  does  not  think  that  the  trustees  were  bound  at  their 
soggestion,  and  to  the  injury  of  others  having  an  overwhelming  interest  in  the  common 
land,  to  do  extreme  diligence,  by  which  it  is  plain  great  expense  and  ultimate  loss 
woold  have  been  incurred  to  all  concerned.     The  trustees  were,  therefore,  well  advised 
by  counsel  on  7th  June  1841,  to  desist  from  detrimental  diligence,  and,  as  the  bond  was 
unconditionally  offered  to,  and  rejected  by,  the  residuary  legatees,  at  the  price  for  which 
it  was  sold,  to  their  benefit  and  that  of  the  other  parties  having  right  therein  as  a 
conunon  fund,  it  seems  plain  that  this  action,  which  is  rested  on  an  allegation  of  corrupt 
dealing,  and  loss  by  negligence  to  do  exact  diligence,  cannot  be  supported;  and  also, 
that  the  legatees  who  stood  out  were  not  entitled,  at  t^eir  own  loss,  and  merely  for  the 
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the  trust  estate,  in  the  transaction  regarding  the  disposal  of  Mr.  Brodie's  bond,  (the 
only  point  now  insisted  in,)  for  the  sum  of  L.650  paid  down,  and  the  discharge  of  his 
legacy  of  L.50,  more  especially  considering  that  Mr.  Shirreff,  acting  on  behadf  of  his 
mother  Mrs.  Shirreff,  and  his  aunt  Miss  Walker,  the  pursuer's  authors,  were  the  only 
recusants,  the  whole  other  parties  interested  heing  anxious  that  the  offer  should  be 
accepted.  Independently  of  this,  I  think  the  offer  of  the  bond  to  the  Shirreffs,  on  the 
terms  proposed  by  Mr.  Mercer,  conclusive.  When  the  case  was  formerly  before  us,  I 
took  this  view  of  it ;  but  with  reference  to  the  pursuer's  averment,  that  the  heritable 
security  of  the  subjects  in  Leith  would  have  realized  the  full  amount  of  the  bond,  we 
thought  that  more  enquiry  might  he  proper.  And  differing  so  far  from  Lord  Cockburn 
as  to  the  party  best  qualified  to  judge  of  the  market  value  of  the  subjects  in  question, 
we  remitted  to  the  superintendent  of  the  docks,  where  the  property  is  situated,  instead 
of  to  a  man  of  business — a  writer  to  the  signet — to  report  as  to  their  value.  That 
gentleman  reported  the  subjects  as  altogether  unsaleable  now,  and  at  the  date  of  the 
transaction  in  1841,  which,  in  a  question  of  this  kind,  in  which  an  act  of  administration 
of  a  body  of  testamentary  trustees  is  called  in  question,  we  held  conclusive  as  to  the 
estimate  formed  by  .them,  in  so  far  as  the  heritable  security  was  concerned.  We  then 
remitted  to  the  Lord  Ordinary  to  dispose  of  the  case  quoad  tdtra ;  and  the  parties 
having  now  renounced  further  probation,  I  think  there  cannot  be  a  doubt  of  the  sound- 
ness of  the  judgment  at  which  his  Lordship  has  arrived.  The  only  circumstance  in  the 
case  which  made  any  impression  of  difficulty  in  my  mind,  was  Mr.  Brodie's  being 
himself  a  trustee.  But  the  correspondence  and  other  evidence  before  us,  I  think, 
completely  removes  the  possibility  of  suspecting  any  approach  to  collusion,  or  undue 
leniency  or  favour  towards  him  on  the  part  of  his  co-trustees. 

Lord  Mackenzie. — I  concur.  As  the  case  is  now  put  to  us,  the  pursuer  rests 
entirely  upon  the  abstract  question  of  power.  It  is  put  to  us  on  the  same  footing  as  if 
the  case  had  been  sent  to  a  jury  on  the  question  of  bona  fides  and  beneficial  administra- 
tion of  the  trustees,  and  the  pursuer  had  still  come  back  to  us,  after  getting  a  verdict 
against  him,  asking  a  judgment  on  the  mere  legal  question,  whether  the  trustees  had 
power  to  carry  through  the  transaction  without  a  formal  autho-  [151]  -rity  to  transact 
and  compromise  having  been  given  by  the  settlement.  Now,  even  were  there  any  thing 
in  the  pursuer's  plea  upon  this  point,  I  do  not  see  that  it  can  be  competently  raised 
under  his  summons,  which  does  not  embrace  a  reduction  of  the  transaction  as  being 
tdtra  vires  of  the  trustees,  but  is  limited  to  conclusions  of  count  and  reckoning  against 
them  for  their  administration  and  management  of  the  trust  estate,  on  the  same  footing 
as  if  it  had  been  directed  against  any  ordinary  factor  or  administrator.  Against  such 
an  action  I  hold  the  defence  to  be  conclusive,  that  you  have  &iled  to  prove  that,  by 
any  other  course  than  that  adopted,  the  trustees  could  have  made  more  of  the  estate. 

Lord  Jeffrey. — On  the  mere  question  of  power,  which  is  the  only  point  now 
argued  to  us,  it  is  important  to  observe  that  the  settlement  gives  a  power  of  sale  of 
heritable  subjects,  which  was  the  form  in  which  Mr.  Brodie's  bond  was  disposed  of  to 
Mr.  Mercer.  But  independently  of  this,  I  am  disposed  to  hold  that  trustees  acting 
bonafide,  and  with  sound  discretion,  have  always  a  power  of  disposal  and  settlement, 
where  such  is  necessary,  for  extricating  the  trust  and  duly  administering  their  office. 
The  only  limitation  of  such  a  power  I  hold  to  be  where  aertain  specific  forms  are 
prescribed  by  the  settlement  in  the  exercise  of  the  power,  wpich  must,  of  course,  be 
strictly  complied  with.  In  the  absence  of  such  prescribed  for^s,  I  hold  the  duties  of 
trustees  to  be,  as  has  been  observed  by  Lord  Mackenzie,  the  same  as  those  of  factors, 
and  that  they  sufficiently  exonerate  themselves  by  showing  that  they  have  made  the 
most  of  the  estate,  or  rather  that  they  are  entitled  to  exoneration  when  the  party 
challenging  their  acts  of  administration  fails  to  prove  that  more  could  have  been  made 

sake  of  enforcing  the  diligence  of  the  law,  to  endanger  and  injure  the  common  interest 
of  the  other  beneficiaries  by  useless  expenditure ;  and  that  the  trustees  acted  prudently, 
and  bona  fide  in  the  whole  matter.  It  is  not  unimportant  to  observe  also,  that  this 
assignee — the  value  paid  for  whose  assignation  is  not  specified — took  right  to  the  debt 
apparently  in  the  knowledge  of  the  whole  circumstances,  and  that  the  recovery  of  the 
whole  sum  in  the  bond  would  have  made  a  difference  on  the  dividend  on  this  legacy  so 
utterly  insignificant,  that  it  was  really  not  worth  while  to  have  instituted  such  proceed- 
ings as  the  present,  and  which,  at  any  rate,  are  rested  on  allegations  now  disproved." 
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of  it.  I  hold  this  view  even  in  the  case  of  trustees  being  called  upon  by  one  of  the 
parties  interested,  at  the  time  of  the  transaction,  to  proceed  in  a  certain  course  with  a 
view  to  the  realizing  of  a  trust-subject,  contrary  to  their  own  opinion,  and  contrary  to 
that  of  the  other  beneficiaries  interested  under  the  settlement.  I  think  the  situation  of 
trostees,  in  such  a  case,  somewhat  analogous  to  that  of  a  pursuer  coming  into  Court  with 
an  action  calling  certain  individuals  out  of  a  number  jointly  and  severally  liable  to  him. 
If  the  objection  be  taken  by  the  defenders  that  the  other  parties  liable  ought  also  to 
be  called,  the  pursuer  is  entitled  to  say,  I  have  not  called  them  because  they  are  utterly 
insolvent,  and  it  would  be  a  mere  needless  waste  of  money  to  do  so ;  but  if  you  insist 
on  my  doing  so,  I  shall  call  them,  but  under  certification  that  it  is  done  on  your 
requisition,  and  that  you  shall  be  liable  for  the  expense  of  so  useless  a  proceeding.  In 
the  present  case,  there  was  a  difference  of  opinion  among  the  beneficiaries,  and  the 
trustees,  concurring  with  the  majority,  thought  the  course  which  Mr.  8hirreff  called 
upon  them  to  follow  would  have  been  not  only  a  useless  waste  of  the  trust-funds,  but 
would  have  caused  a  positive  loss  to  the  estate.  In  such  circumstances,  I  think  it 
sufficient  that  it  has  been  made  out,  to  the  satisfaction  of  the  Court,  that  the  trustees 
and  the  mcgority  of  the  beneficiaries  were  right,  and  Mr.  Shirreff  wrong.  But,  at  all 
events,  I  think  Mr.  Shirreff  had  no  right  to  insist  upon  that  course  being  followed 
which  he  individually  thought  the  best,  without  at  least  offering  to  guarantee  the 
trustees  against  loss.  Even  had  he  made  such  a  proposal,  I  think  the  offer  of  the 
trustees  to  hand  him  over  the  bond,  on  the  terms  proposed  by  Mr.  Mercer,  was  enough, 
and  was  conclusive  in  regard  to  their  exoneration.  Such  an  offer  was  more  than 
equivalent  to  an  offer  to  adopt  Mr.  Shirreff's  course  of  proceeding,  on  being  guaranteed 
against  loss.  On  these  [152]  grounds,  and  generally  upon  those  stated  by  the  Lord 
Ordinary,  in  which  I  fully  concur,  I  think  his  Lordship's  judgment  ought  to  be 
adhered  to. 

LoBD  FuLLBBTON  coucurrcd. 

The  Court  adhered. 
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Andrew  Kuthibrford,  Suspender. — SoL-Oen.  Anderson — PaUon. 

A.  and  J.  Dawson,  Chargers. — Craufurd, 

Bankruptcy — TiUe  to  Pursue — Expenses — Process — Action  of  Constitution. — A  creditor 
who  had  drawn  a  dividend  in  a  sequestration  raised  action  in  the  Sheriff-court  against 
the  bankrupt,  concluding  for  payment  of  his  whole  debt,  "under  deduction  of 
whatever  sums  the  defender  may  be  able  to  instruct  he  has  paid  to  account,"  and  for 
expenses  generally.  The  bankrupt  defended,  pleading  that  the  action  was  incom- 
petent^ and  if  not^  claiming  certain  deductions  from  the  debt,  wbich  were  consented 
to.  Decree  passed  against  him  for  the  balance  and  for  expenses ; — The  charge  for 
expenses  suspended  on  the  ground  that  the  defender  was  entitled  to  appear  and  claim 
the  deductions  which  had  been  allowed,  and  also  to  oppose  the  conclusion  for  expenses, 
which,  in  an  action  of  constitution,  ought  to  be  in  the  event  of  opposition  only. 
Opinion,  that  drawing  a  dividend  in  a  sequestration  does  not  bar  a  creditor  from 
obtaining  at  his  own  expense  decree  of  constitution  against  the  bankrupt,  where  he 
can  instruct  a  proper  object  for  doing  so. 

Andrew  Rutherford,  spirit-dealer,  was  sequestrated  on  17th  November  1841.  A. 
and  J.  Dawson  were  ranked  as  creditors  (on  an  open  account),  and  drew  a  first  and  final 
dividend  on  5th  December  1842.  On  28th  February  1843,  Rutherford  was  discharged 
with  the  requisite  concurrence  of  creditors — the  Dawsons,  however,  not  being  among 
the  number  concurring. 

On  1st  February,  prior  to  the  discharge,  the  Dawsons  raised  action  against  Rutherfoid 
before  the  Sheriff,  concluding  for  payment  of  the  full  amount  of  their  debt,  *'  under 
deduction  of  whatever  sums  the  defender  may  be  able  to  instruct  he  has  paid  to  account," 
and  also  concluding  generally  for  expenses.  Rutherford  defended,  and  pleaded  that 
the  action  was  incompetent,  in  respect  the  pursuers  had  ranked  in  the  sequestration  and 
diawn  a  dividend ;  and  if  not,  he  claimed  deduction  of  the  dividend,  and  of  a  trifling 
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overcharge  in  the  account.  These  deductions  were  consented  to  by  the  pursuers.  The 
record  was  closed  on  4rth  March,  the  day  after  the  bankrupt's  discharge,  of  which  no 
mention  was  made ;  and,  on  8th  March,  the  Sheriff  repelled  the  objection  to  the  compe- 
tency of  the  action,  and  decerned  for  the  debt  sued  for  under  the  deductions  claimed 
and  consented  to,  and  for  expenses  against  the  defender. 

Being  chaiged  for  the  amount  of  these  expenses,  (L.4,  18s.  lOd.,)  Rutherford  pre- 
sented a  note  of  suspension. 

He  pleaded,  1st,  The  action  before  the  Sheriff  was  incompetent,  or  at  all  events 
nimious  and  oppressive,  the  pursuers  (chargers)  having  ranked  and  drawn  a  dividend  in 
the  sequestration,  and  not  alleging  any  reasonable  object  for  raising  it.  2d,  Assuming 
the  competency  of  the  action,  the  pursuer  ought  to  have  borne  the  expense ;  and  the 
defender  was  entitled  to  appear  and  oppose  the  conclusion  for  expenses,  which  was 
genera],  [163]  and  not  in  the  event  of  opposition  only.  3d,  The  defender  was  com- 
pelled to  claim,  to  instruct  the  deductions  which  had  been  admitted. 

The  chargers  answered,  1st,  Banking  in  a  sequestration  did  not  bar  an  action  of 
constitution.^  2d,  Admitted  that  such  action  must  be  at  the  pursuer's  own  expense, 
that  the  general  conclusion  for  expenses  in  this  case  was  therefore  wrong,  and  that  the 
suspender  would  have  had  a  good  case  had  he  confined  his  defence  to  it ;  but  he  defended 
chiefly  on  the  ground  that  the  action  was  incompetent,  which  occasioned  the  greater 
part  of  the  expense.  3d,  Deduction  of  the  dividend  drawn,  had  at  once  been  consented 
to,  and  also  of  the  alleged  overcharge,  though  ex  gratia  and  to  avoid  litigation  only. 

The  Lord  Ordinary  repelled  the  reasons  of  suspension,  and  found  the  charge  orderly 
proceeded,  with  expenses.^ 

1  Walker,  May  14,  1835,  (13  S.  759). 

2  "  NoTB. — The  suspender  was  sequestrated  on  the  17th  of  November  1841,  and  the 
respondents  were  ranked  upon  his  estate  for  the  sum  of  L.89,  13s.  9d.  On  this  sum  a 
iirst  and  final  dividend  at  the  rate  of  4d.  per  pound  was  received  by  the  respondents  on 
the  1st  of  December  1842.  On  the  Ist  of  February  1843,  the  respondents  raised  an 
action  concluding  for  the  sum  of  L.85,  lis.  lid.,  being  apparently  for  the  same  debt  for 
which  they  stood  ranked,  but  under  deduction,  always  of  whatever  sums  the  said 
defender  may  be  able  to  instruct  he  has  paid  to  account  of  said  principal  sum.  There 
was  no  notice  in  the  summons  of  the  bankruptcy  of  the  suspender,  or  special  deduction 
given  for  the  dividend.  Defences  were  lodged  on  the  14th  February  1843,  in  which 
the  suspender  maintained,  both  as  a  preliminary  plea  and  on  the  merits,  that  the  action 
should  be  dismissed  in  respect  that  the  dividend  had  been  paid.  This  was  not  a  valid 
objection  in  law  to  the  constitution,  and  the  proper  course  for  the  suspender  to  have 
taken  was  either  to  have  allowed  the  decree  to  go  out,  or  to  have  consented  to  the  con- 
stitution, subject  to  the  definite  deduction  of  the  dividend,  which  was  very  trifling.  He 
also  claimed  deduction  of  a  sum  of  L.1, 14s.  Id.,  as  overcharged  in  the  account  To  this 
deduction,  as  well  as  to  the  amount  of  the  dividend,  L.1,  8s.  7d.,  being  together 
L.3,  28.  8d.,  the  respondent,  in  replies  lodged  on  the  17th  of  February,  consented,  thus 
leaving  a  net  balance  of  the  sum  libelled,  L.82,  9b.  3d. 

"  While  these  proceedings  were  pending,  the  suspender  was  in  course  of  obtaining 
his  discharge  from  the  Court,  having  already  procured  the  necessary  concurrence  of  his 
creditors.  On  the  28th  of  February  1843  he  was  discharged.  The  record  was  closed 
on  the  Ist  of  March,  and  on  the  8th  decree  was  pronounced  for  the  admitted  balance  of 
L.82,  9s.  3d.,  and  for  expenses.  These  expenses  were  afterwards  taxed  at  the  sum  of 
L.4,  18s.  lOd.,  and  the  propriety  of  that  award  of  expenses  forms  the  whole  subject  of 
the  present  suspension. 

"  It  is  not  correct,  as  stated  on  the  part  of  the  suspender  under  reason  7,  and  also  in 
answer  to  statement  5,  that  decree  was  taken  without  deduction  of  the  dividend  or  extra 
charge.  On  the  contrary,  deduction  has  been  given  for  both,  and  therefore  this  ground 
of  complaint  is  unfounded.  As  the  suspender's  agent  was  present  at  a  meeting  before 
the  Sheriff  on  the  1st  of  March,  and  did  not  state  judicially  that  a  discharge  had  been 
obtained,  or  consent  to  decree  of  constitution,  but  closed  the  record  under  reservation  of 
the  dilatory  pleas  that  the  pursuers  were  not  entitled  to  constitution,  the  Sheriff  was 
right  in  repelling  that  preliminary  plea,  and  the  decree  so  pronounced  did  not  go  by 
default. 

"On  the  14th  of  March  1843,  the  advocator's  agent  intimated  that  the  discharge 
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[164]  The  suspender  reclaimed. 

Lord  Jbffbrt. — I  cannot  concur  in  the  interlocutor.  I  don't  give  any  judgment 
that  it  is  actually  incompetent  for  a  party,  who  has  ranked  in  a  sequestration,  to  raise 
an  action  of  constitution  against  the  bankrupt.  It  would  be  perilous  to  establish  such  a 
lole.  Though  a  claim  has  been  ranked,  and  the  first  dividend  paid,  yet  an  objection  to 
it  for  future  dividends  or  otherwise  may  be  anticipated,  on  the  ground  of  want  of  a 
decree  of  constitution ;  and  it  would  be  hard  to  prevent  an  action  of  constitution  from 
being  brought.  But  though  the  action  may  be  competent,  it  is  fairly  to  be  dealt  with 
as  nimious  and  oppressive,  unless  the  party  make  it  appear  that  he  had  some  intelligible 
and  reasonable  cause  for  raising  it,  especially  where  he  concludes  generally  for  expenses. 
I  cannot  take  it  off  his  hands  to  say  that  he  contemplated  the  possibility  of  getting  a 
huger  dividend.  He  might  be  entitled  to  obtain  and  extract  a  decree  at  his  own  expense, 
bat  certainly  not  at  the  expense  of  the  bankrupt.  The  conclusion  is  very  common  for 
expenses  in  the  event  of  inelfectual  opposition,  and  such  a  conclusion  would  have  been 
unexceptionable  here ;  but  as  it  was  for  expenses  generally,  I  think  the  bankrupt  was 
justified  in  defending.  It  is  said  that  a  great  part  of  the  expense  was  incurred  in 
opposing  the  objection  to  the  competency  of  the  action,  but  I  cannot  divide ;  the  decree 
of  the  Sheriff  has  not  done  so. 

I  must  hold  that  a  litigant  does  not  abandon  pleas  unless  they  are  untenable,  and  I 
cannot  listen  when  he  says  that  he  did  so  ex  gratia,  I  therefore  so  view  the  conduct 
of  the  charger  as  to  the  alleged  pluris  petitio. 

The  question  then  is.  Whether  the  suspender's  compearance  in  such  an  action,  which 
concluded  against  him  generally  for  expenses,  and  contained  a  pluris  petitio^  was  so 
wrong  as  to  subject  him  in  expenses  ?  I  think  not,  and  am,  therefore,  for  altering  the 
interlocutor,  and  suspending  the  letters. 

Lord  Macksnzis. — I  concur.  I  cannot  say  that,  when  a  party  has  made  a  claim  in 
a  sequestration,  he  is  absolutely  barred  from  bringing  an  action  of  constitution.  I  see, 
from  the  Bankrupt  Act,  that  claiming  in  a  sequestration  stops  [165]  prescription ;  but 
I  do  not  see  that  a  claim,  being  sustained  in  a  sequestration,  is  equivalent  to  the  decree 
of  a  court.  It  would,  therefore,  be  unsafe  to  lay  down,  that  a  party  who  has  claimed  in 
a  sequestration  is  not  entitled  to  bring  an  action  of  constitution.  If  the  debt  were 
founded  on  a  bond,  or  other  writ  registrable  for  execution,  it  would  be  a  different 
matter ;  but  here  it  is  founded  on  an  open  account  for  whisky,  and  it  would  be  strong 
to  say  that,  because  the  trustee  is  satisfied,  the  creditor  is  barred  from  constituting — for 
another  party  might  challenge  his  claim. 

But  when  a  party  is  sequestrated,  and  can  do  nothing,  it  is  a  great  hardship  to  bring 
an  action  against  him.  The  action  here  does  not  appear  to  be  an  action  of  constitution. 
It  is  in  the  ordinary  form,  and  concludes  for  payment,  and  for  expenses  generally ;  and 
the  pursuer  takes  decree  for  the  whole  expenses,  and  not  for  those  only  caused  by  the 

had  been  obtained,  and  stated  that  he  hoped  a  reclaiming  petition  would  be  unnecessary. 
The  matter  seems  to  have  lain  over  till  the  14th  June  1843,  when  decree  was  taken  for 
the  amount  of  the  expenses  charged  for.  It  is  clear,  that  notwithstanding  the  receipt  of 
the  dividend,  the  respondents  were  entitled  to  decree  of  constitution,  although  it  is  not 
very  obvioua,  as  the  claim  was  ranked,  and  as  the  discharge  was  not  objected  to,  what 
objects  the  respondents  had  in  taking  such  decree ;  still  there  might  have  been  property 
which  they  wished  to  attach,  and  the  bankrupt  should  not  have  objected  to  the  compe- 
tency of  the  constitution.  If  such  constitution  be  insisted  in,  perhaps  it  is  somewhat 
hanh  to  do  so  at  the  expense  of  the  bankrupt.  The  portion  of  the  account  of  expenses 
which  would  have  been  incurred  had  no  defences  been  lodged,  seems  to  amount  to 
Ll,  8s.  Sd.  only,  and  the  present  proceedings  in  the  supreme  Court  have  not  been 
instituted  for  the  purpose  of  getting  quit  of  the  decerniture  to  that  amount,  but  to  be 
freed  of  the  whole  expense,  the  great  proportion  of  which  was  occasioned  by  unnecessary 
litigation  on  the  part  of  the  suspender.  He  was  wrong  in  resisting  the  decree  of  consti- 
tution, and  his  dilatory  defence  was  justly  repelled.  He  was  also  to  blame  in  not  stating 
on  the  record  that  he  had  obtained  his  discharge  ;  and  he  was  still  further  to  blame  for 
stating  on  the  record  in  this  Court  that  no  deduction  had  been  given  in  the  decree  for 
the  dividend  and  overcharge.  Under  these  circumstances,  the  Lord  Ordinary  does  not 
feel  inclined  on  this  matter  of  expenses  to  interfere  with  the  judgment  of  the  Sheriff." 
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defender's  appearance.  I  cannot  hold  that  correct  in  any  respect.  The  qaestion  is  not 
whether  expenses  should  have  been  given  the  other  way,  but  whether  they  should  have 
been  given  to  the  pursuer.  I  don't  think  it  was  a  case  for  expenses  at  all.  The  pur- 
suer was  entitled  to  a  decree  of  constitution ;  yet  his  action  was  so  framed  as  to  warrant 
the  appearance  of  the  defender,  who  could  not  safely  let  decree  pass  in  absence.  Then 
the  pursuer  cannot  tell  us  intelligibly  what  he  is  to  do  with  the  decree.  He  can  have 
no  other  party  liable  for  the  debt,  or  that  would  have  appeared  in  his  oath  in  the 
sequestration. 

Lord  Fullebton. — I  am  of  the  same  opinion.  I  agree  in  thinking  that  the  inter- 
locutor of  the  Sheriff,  finding  the  action  competent,  ought  not  to  be  disturbed.  None 
of  us  have  any  doubt  about  that.  Eut  supposing  it  quite  competent,  and  that,  if  im- 
properly resisted,  the  defender  may  be  made  liable  in  expenses ;  yet  to  support  an  award 
of  expenses  in  his  favour,  the  pursuer  must  show  that  it  was  an  action  in  which  the 
defender  was  in  safety  to  allow  decree  to  pass  in  absence.  Now,  that  is  not  the  caae 
here ;  for  the  conclusion  is  for  payment  of  a  particular  sum,  under  deduction  of  what- 
ever sums  the  defender  might  instruct  he  had  paid  to  account,  with,  superadded,  a 
general  personsd  conclusion  for  expenses.  The  conclusion  for  expenses  entitled  the 
defender  to  appear ;  but  the  conclusion  for  payment,  under  deduction  of  such  sums  as 
he  could  instruct  he  had  paid  to  account,  forced  him  to  appear.  When  he  did  appear, 
he  no  doubt  stated  an  untenable  defence  against  the  competency  of  the  action,  bat  his 
other  defences  were  good.     I  think  it  was  not  a  case  for  expenses  at  all. 

Lord  President. — I  am  of  the  same  opinion. 

The  Court  accordingly  altered  the  interlocutor  of  the  Lord  Ordinary,  and  suspended 
the  charge,  with  expenses. 

[Cf.  Phosphate  Sewage  Company  v.  Molleaon^  1  B.  844.] 


No.  22.  VIL  Dunlop  170.    80  Nov.  1844.    Ist  Div.— Lord  Robertaon. 

Henry  Tklfkr,  Suspender. — Mackenzie, 
Barrow  and  Cooper,  Eespondents. — Pyper. 

Process — Reduction — Notary, — Held  that  an  objection  to  a.  notarial  protest,  on  the 
ground  that  it  bore  to  have  been  served  at  a  certain  house  as  the  debtor's  dwelling- 
place,  which,  in  point  of  fact^  was  not  so,  could  not  be  pleaded  ope  exceptionis,  but 
requires  a  reduction. 

The  notarial  protest  of  a  promissory-note  granted  by  Telfer  to  Barrow  and  Cooper, 
bore  that  it  "  was  at  the  residence  of  Henry  Telfer,  farmer  at  Auchintibert,  the  granter 
thereof,  duly  presented  and  protested  by  me,  notary  public,  subscribing,  because,  after 
due  enquiry,  I  could  not  find  the  said  Henry  Telfer  personally."  Diligence  having  been 
used,  Telfer  suspended  on  the  ground  that  the  promissory-note  was  not  duly  protested, 
in  respect  of  his  not  having  been  resident  at  Auchintibert  at  the  time,  but  in  the  island 
of  Islay,  where  he  was  the  manager  of  a  farm. 

The  respondents  pleaded,  that  the  protest  could  not  be  challenged  except  in  a 
reduction.^ 

The  suspender  contended,  that  the  notarial  protest  could  not  be  held  conclusive 
upon  the  fact  of  where  the  debtor  resided^  in  respect  that  it  [171]  was  a  fact  which  the 
notary  could  only  ascertain  by  enquiry.  It  was  a  different  case  from  personal  service, 
where  the  notary  himself  kaew  the  fact  which  he  reported.  There  was  no  necessity, 
therefore,  to  set  aside  the  protest  in  a  reduction.^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the  accep- 
tance by  Henry  Telfer  charged  on,  in  which  the  said  Henry  Telfer  is  not  designed,  is 
dated  at  Mansfield  the  25th  of  September  1842,  and  is  payable  twelve  months  after 
date,  but  the  same  bears  no  place  of  payment :  Finds  that  the  said  acceptance  appears 

I  - — ■ • — ^_^ -^ ■ — ^ — _ — _ — .^ ._^  _         -^1^  — - 

IE.  of  Winton,  (Diet.  2713);  E.  of  Galloway  v,  Gordon,  (Diet.  2714);  Ramsay 
V,  Pettigrew,  Dec.  13,  1828,  (7  S.  &  D.  193);  Elder  v.  Smith,  May  27,  1829,  (7  S.  & 
D.  656) ;  M'Queen  v.  Clyne's  Trustees,  May  20,  1834,  (12  8.  &  D.  610). 

3  4  Ersk.  2,  2 ;  Gordon  v,  Campbell,  (Fount.  1702). 
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fipom  the  instrument  of  protest  to  have  been  protested  on  the  28th  of  September  1843 
t%  Anchintibert»  which  is  described  as  the  residence  of  the  complainer,  Henry  Telfer, 
fumer  at  Auchintibert :  Finds  the  said  instrument  of  protest  is  not  impugned  on  the 
ground  that  the  acceptance  was  not  truly  protested  at  Auchintibert ;  but  finds  it  alleged 
that|  at  the  date  of  the  prote^^t,  the  complainer  was  not  domiciled  or  resident  at  that 
place,  but  was  domiciled  in  the  Island  of  Islay :  Finds  that  this  allegation  is  denied  on 
the  part  of  the  charger,  who  states  that  the  complainer's  domicile  was  at  Auchintibert 
aforesaid ;  and  finds  it  competent  in  this  suspension,  without  a  reduction  of  the  instru- 
ment of  protest,  to  enquire  into  the  actual  domicile  of  the  complainer  at  the  date  of  the 
said  protest,  and  remits  to  the  issue-clerks  to  prepare  an  issue  for  the  trial  of  that 
qaeation." 

The  respondents  reclaimed. 

Lord  Prbsidsnt. — I  have  looked  at  the  decisions  cited  by  the  respondent,  and  I 
should  hesitate  to  interfere  with  the  principle  established  in  them.  The  distinction 
attempted  between  service  at  the  dwelling-house  and  personal  service  is  a  very  narrow 
one.    I  think  the  protest  must  be  reduced,  but  &  reduction  can  be  repeated. 

LoiO)  Magkbnzib. — I  am  of  the  same  opinion ;  but  I  cannot  say  that  I  know  the 
principle  on  which  the  law  requires  a  reduction.  It  is  said  by  some  that  the  party  is 
entitled  to  insist  that  the  instrument  shall  be  set  aside  in  toto^  which  can  only  be  done 
in  a  reduction.  But  I  do  not  know  as  to  that.  Requiring  a  reduction  is  no  great  hard- 
ship, as  it  can  be  repeated. 

Lord  Fullbrton. — I  am  of  the  same  opinion.  This  is  a  mere  question  of  form,  as 
the  party,  if  allowed  to  repeat  a  reduction,  gets  the  whole  benefit  of  his  objection.  In 
all  judicial  proceedings  these  documents  are  held  complete  proof  of  what  they  contain, 
and  therefore  their  accuracy  must  be  challenged  in  a  separate  action.  It  is  not  easy  to 
make  a  distinction  between  service  persontdly  and  at  the  dwelling-house.  The  notary 
must  be  presumed  to  have  done  his  duty. 

Lord  Jbffret. — I  am  inclined  to  take  a  different  opinion.  I  am  aware  that  the 
distinction  is  a  thin  one,  still  there  is  a  distinction.  The  seal  of  the  officer  is  a  proof  of 
the  verity  of  some  things,  such  as  of  the  fact  of  personal  service.  But  [172]  that  is  a 
different  case  from  the  present,  where  all  that  the  officer  does  is  to  certify  that  he  left 
the  copy  at  Auchintibert,  which  he  was  informed  was  the  debtor's  dwelling-house. 
Not  finding  the  debtor  personally,  he  left  it  there;  but  it  is  not  part  of  his  own 
certificate  that  that  was  the  dwelling-house.  I  do  not,  therefore,  see  the  necessity  for 
a  redaction. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  but  allowed  a  reduction  to  be 
repeated. 

No.  23.  VH.  Dunlop  172.     3  Dec.  1844.    2nd  Div. 

James  Pollock  and  Others,  Appellants. — Rviherfard — Munro, 

Mathew  King  and  Willum  King's  Trustee,  Respondents. — H,  J.  Bohertson 

— T,  Mackenzie, 

Bankruptcy — Process — Judicial  Examination. — 1.  Special  circumstances  in  which  the 
Court,  on  the  application  of  certain  of  the  creditors  on  a  sequestrated  estate,  ordered 
another  creditor  to  produce,  and  to  be  examined  with  regard  to,  a  "pass-book" 
between  him  and  the  bankrupt,  (which  it  was  alleged  would  throw  light  upon  the 
bankrupt's  affairs,)  although  the  pass-book  also  related  to  the  creditor's  own  claim. 
2.  Question  whether,  under  sections  68  and  69  of  the  existing  Bankrupt  Act,  a 
creditor  can  competently  be  examined  on  matters  relating  to  his  own  claim  f 

In  section  68  of  the  existing  Bankrupt  Act,  it  is  enacted,  "  That  the  Sheriff  may,  at 
any  time,  on  the  application  of  the  trustee^  order  an  examination  of  the  bankrupt's  wife 
and  family,  clerks,  servants,  factors,  law-agents,  and  others,  who  can  give  information 
relative  to  his  estate,  either  by  declaration  or  on  oath,  as  to  the  Sheriff  shall  seem  fit^ 
iod  issue  his  warrant  requiring  such  persons  to  appear ;  and  if  they  refuse  or  neglect  to 
^pear,  when  duly  summoned,  the  Sheriff  may  issue  another  warrant  to  apprehend  the 
person  so  failing  to  appear."     In  section  69,  it  is  enacted,  "  That  the  bankrupt  and  the 


44  POLLOCK,   &G.   V.    KING,   &a  VII.  IHislop. 

said  persons  shall  answer  all  lawful  questions  relating  to  the  affairs  of  the  bankrupt ; 
and  the  Sheriff  may  order  such  persons  to  produce  for  inspection  any  books  of  accounte, 
papers,  deeds,  writings,  or  other  documents  in  their  custody  relative  to  the  bankrupt's 
affairs,  and  cause  the  same,  or  copies  thereof,  to  be  delivered  to  the  trustee." 

The  estates  of  William  King,  victualler,  Tradeston,  Glasgow,  having  been  seques- 
trated, Robert  Eobertson  was  appointed  trustee.  The  greater  part  of  the  supplies  of 
goods  received  by  the  bankrupt  for  ci&rryiug  oa  his  trade  had  been  derived  from  his 
brother,  Mathew  Eling,  who  was  also  a  victualler  in  Glasgow.  Mathew  King  had 
claimed  on  the  estate  as  a  creditor,  in  virtue  of  a  bill  for  L.187,  dated  24th  January 
1844,  and  an  open  account,  extending  from  13th  January  to  17th  May  of  the  same 
[173]  year,  amounting  to  L.64  more.  In  reference  to  his  dealings  with  his  brother,  the 
bankrupt  at  his  statutory  examination  declared, — that  there  were  no  statements  of 
accounts  made  out  between  his  brother  and  him  at  the  time  the  bill  was  granted — that 
there  never  had  been  any  final  settlement  of  accounts  between  him  and  his  brother — 
that  the  last  payment  of  cash  he  had  made  to  his  brother  was  L.20,  which  he  thought 
had  been  paid  since  January  1844 — that  he  could  not  tell  what  sums  he  had  paid  his 
brother  prior  to  that  L.20,  as  he  just  paid  him  different  -sums  as  he  could  spare  them, 
and  never  kept  any  note  of  the  sums  so  paid,  nor  entered  them  in  any  book,  having  all 
along  trusted  to  his  brother  keeping  a  correct  note  of  the  monies  paid  him — that  he 
could  not  tell  how  much  goods  he  had  got  from  his  brother  since  January  last — that  he 
had  never  got  any  invoices  of  goods  from  his  brother  previous  to  the  sequestration. 

Mathew  King,  the  brother,  was  subsequently  (in  consequence  of  a  recommendation 
of  a  meeting  of  the  creditors)  examined  upon  oath  before  the  Sheriff,  in  reference  to  the 
affairs  of  the  bankrupt.  The  trustee  on  the  sequestrated  estate,  and  the  law-agent  in 
the  sequestration,  were  present  at  this  meeting,  but  the  examination  was  conducted  by 
the  agent  for  James  Pollock  and  several  other  creditors  of  the  bankrupt.  He  deponed 
that  he  seldom  had  sent  the  bankrupt  an  account  or  invoice  of  the  goods  he  bought — 
that  he  had  no  books  which  could  show  his  dealings  with  the  bankrupt,  but  that  to  the 
best  of  his  belief  he  thought  these  might  have  averaged  L.15  or  L.16  a- week — ''that 
the  deponent  has  a  pass-book  in  which  he  entered  some  of  the  goods  sold  to  his 
brother." 

The  deponent  having  been  then  called  upon  by  the  agent  for  Pollock  and  the  other 
creditors  to  produce  this  pass-book,  it  was  objected  by  him  and  the  agent  in  the 
sequestration,  that  the  call  was  incompetent,  in  respect  the  deponent  had  lodged  a  claim 
on  the  estate,  and  the  line  of  interrogation  was  obviously  intended  to  cut  down  or 
investigate  into  that  claim. 

It  was  answered  by  the  agent  for  Pollock  and  others,  that  the  object  of  the  examina- 
tion was  to  ascertain  the  extent  of  the  bona  fide  dealings  between  the  bankrupt  and  his 
brother,  the  witness.  Large  quantities  of  goods  had  been  received  by  the  bankrupt 
from  his  brother ;  and,  in  return,  cash  payments  to  a  considerable  amount  had  been 
made  by  the  bankrupt,  some  of  them  shortly  before  the  sequestration;  and  further, 
there  had  been  no  state  of  accounts  ever  made  up  between  them.  The  witness  admitted 
that  he  had  entered  some  of  the  goods  sold  to  his  brother  in  the  pass-book,  and  the 
object  of  the  examination  and  call  for  that  document  was  to  ascertain  the  dealings 
between  them. 

The  Sheriff,  in  respect  the  requisition  was  made  by  one  set  of  creditors  calling  upon 
another  creditor  to  ianswer  questions  and  produce  books,  which  might  affect  or  cut  down 
his  claim  upon  the  estate ;  and  in  respect  it  did  not  appear  that  either  common  law  or 
the  bankrupt  statute  conferred  power  upon  a  creditor  to  interrogate  another  creditor 
[174]  upon  oath,  or  compel  him,  under  the  penalty  of  imprisonment,  to  produce  books 
that  might  affect  his  claim,  without  raising  an  action,  and  getting  a  diligence  therein,  or 
making  a  reference  to  his  oath — found  the  requisition  incompetent,  and  sustained  the 
objection. 

Pollock  and  the  others  then  presented  a  note  of  appeal,  praying  the  Court  to  lecsl 
the  above  deliverance,  to  remit  to  the  Sheriff  to  repel  the  objection  to  production  of  the 
pass-book,  and  to  direct  the  trustee  to  take  the  necessary  steps  to  have  the  examination 
of  Mathew  King  continued. 

They  pleaded ; — 

The  ground  on  which  production  of  the  pass-book  was  demanded  was,  that  it  was 
the  joint  property  of  the  bankrupt  as  well  as  of  Mathew  King,  and  was  therefore  one  of 
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ike  bookB  connected  with  the  sequestrated  estate,  which  the  creditors  were  entitled  to 
see,  for  obtaining  information  with  regard  to  the  bankrupt's  affairs.  There  were  circum- 
stances of  suspicion  in  the  case,  which  rendered  investigation  the  more  important.  The 
greater  part  of  the  bankrupt's  goods  had  been  received  from  Mathew  King,  of  which 
Uieie  were  no  invoices  or  accounts.  The  bankrupt  had  produced  no  books,  but  had 
relied  on  his  brother  keeping  a  correct  statement  of  the  sums  he  had  paid  him.  The 
pass-book  was  therefore  of  importance,  as  showing  what  goods  he  had  received,  and 
whether  he  had  given  a  true  account  of  his  cash.  Under  the  69th  section  of  the  existing 
Bankrupt  Act,  the  appellants  were  entitled  to  have  the  book  produced.  Being  one  of 
the  bankrupt's  books,  it  was  no  ground  for  refusal  that  it  might  incidentally  bear  upon 
the  claim  of  the  creditor  producing  it.  The  recovery  of  a  document  was  very  different 
from  the  examination  of  a  creditor  by  questions  with  regard  to  his  claim.  But  even 
with  regard  to  this,  the  existing  Bankrupt  Act,  in  §  68,  gave  more  extensive  powers  than 
the  former  Act^  (§  32,)  which  limited  the  persons  to  be  examined  to  those  "  connected 
with  his  (the  bankrupt's)  business." 

Mathew  King,  and  the  trustee  on  the  sequestrated  estate,  who  had  appeared  as 
respondents  in  the  appeal,  answered ; —    ' 

The  ground  of  demand  in  the  court  below  had  been  now  abandoned.  It  had  been 
decided,  in  reference  to  the  former  Bankrupt  Act,  that  a  creditor  could  not  be  examined 
with  reference  to  his  claim  upon  the  estate.^  In  so  far  as  the  pass-book  threw  light 
upon  the  bankrupt's  affairs,  the  appellant  might  be  entitled  to  exhibition  of  it,  but  not 
in  so  &r  as  it  related  to  Mathew  King's  claim. 

[175]  Lord  Jubtigs-Clerk. — I  feel  no  doubt  at  all  upon  the  point,  after  it  has  been 

explained  to  us.     It  is  not  necessary  to  go  beyond  the  precise  case  before  us,  and  I 

should  be  sorry  to  do  so.     A  great  change  has  certainly  been  made  by  the  substitution 

of  the  words,  those  "  who  can  give  information  relative  to  the  bankrupt's  estate,"  in  the 

68th  section  of  the  existing  Act,  from  those  used  in  the  former  statute — "  connected 

with  his  business."    But  I  give  no  opinion  how  far  these  words  may  carry  other  cases. 

It  is  probable  that  there  may  be  persons  who  may  be  able  to  give  information  with 

regard  to  the  bankrupt's  affairs,  whom  it  may  not  be  competent  to  examine  upon  oath ; 

they  may  have  books  in  their  possession  which  the  trustee  may  have  an  interest  to  see. 

Now,  what  are  the  facts  of  this  case  ?    I  may  remark,  that  it  is  singular  that,  when  a 

general  meeting  of  the  creditors  recommended  that  Mathew  King  should  be  examined, 

the  examination  is  not  conducted  by  the  trustee,  although  he  is  present,  but  by  the 

agent  for  the  creditors.     !Now,  this  bankrupt  has  carried  on  business  for  six  years,  and 

he  has  produced  no  books  at  all.     There  is  a  large  claim  on  the  estate  made  by  his 

brother,  who  also  produces  a  bill  dated  not  long  before  the  sequestration.     The  bankrupt 

says  that  no  statement  of  accounts  had  ever  taken  place  between  his  brother  and  him ; 

that  he  had  not  kept  any  note  of  the  sums  he  had  paid  to  his  brother,  but  that  he  had 

trusted  to  his  brother  to  keep  a  correct  note.     Under  these  circumstances,   it  was 

certainly  competent  to  call  upon  the  brother  to  know  if  he  had  kept  any  such  note. 

When  ^e  brother  is  examined  as  to  whether  he  has  any  record  of  these  transactions,  he 

says  that  he  has  a  "  pass-book  " — this  is  the  description  the  witness  himself  gives  of  it — 

between  the  bankrupt  and  him.     Now,  assuming  this  book  to  be  the  joint  property  of 

the  bankrupt  and  Mathew  King,  can  it  be  maintained  that  the  latter  is  not  bound  to 

produce  it,  because  he  says  that  he  is  a  creditor  on  the  estate?    Put  the  case  of  a 

regular  bank  pass-book— could  a  bank  refuse  to  produce  because  they  were  creditors  on 

the  estate  ?    This  seems  an  extravagant  proposition.     I  am  of  opinion  that  the  book 

must  be  given  up.     If  it  contains  other  entries  unconnected  with  the  bankrupt's  affairs, 

we  might  guard  the  interlocutor  so  as  to  protect  them  ;  but  to  guard  it,  so  as  to  exclude 

from  examination  all  the  entries  bearing  on  Mathew  King's  claim,  would  just  be  to 

defeat  the  object  for  which  it  is  sought.     Without  giving  any  opinion  as  to  how  far  the 

examination  of  a  creditor  might  be  carried  under  the  above  sections  of  the  Act,  I  think 

that  here  we  have  a  party  who  can  give  information  with  regard  to  the  bankrupt's  affairs, 

he  having  admitted  that  he  has  a  pass-book  between  himself  and  the  bankrupt,  and  that 

he  must  be  examined  with  regard  to  it. 

1  M'Leay  v.  M'Lehose,  Dec.  4,  1792,  (Bell's  8vo  Cases,  pp.  75-80,  and  Supp.) ; 
BeU's  CJom.  VoL  IL  394-399  ;  Nisbet  v.  M*Clelland,  Jan.  28, 1837,  (15  S.  &D.  p.  439) 
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LoBD  Mkdwtn. — I  have  some  difficulty  in  concurring  with  your  Lordship.  I  think 
that  the  question  is  not  so  much  whether  this  pass-book  is  to  be  produced,  as  whether  it 
is  to  be  forced  out  of  the  witness's  hands,  under  this  examination,  and  under  the 
sanction  of  his  oath.  The  question  seems  to  me  to  depend  upon  the  alteration  which 
has  been  made  in  the  new  Bankrupt  Act,  from  the  enactment  in  the  former  statute.  Is 
this  alteration  to  be  held  to  sanction  the  examination  of  a  creditor  in  reference  to  his 
own  claim,  because  he  has  books  in  his  possession  which  may  throw  light  upon  the 
bankrupt's  affairs?  It  must  be  observed,  that  the  appellants  have  shifted  from  the 
ground  they  took  in  the  Sheriff  Court.  There,  the  whole  examination  referred  to 
Mathew  King's  claim.  The  pass-book  is  now  pressed  for,  on  the  ground  that  it  is  a 
book  connected  with  the  sequestrated  estate.  There  may  certainly  be  a  sort  of  joint 
property  in  this  book  [176]  between  the  bankrupt  and  Mathew  King,  but  I  should  wish 
to  be  satisfied  as  to  what  the  creditors'  object  is  in  seeking  for  production. 

Upon  the  whole,  I  cannot  hold  that  the  new  Act  differs  from  the  former  one,  in 
giving  to  a  creditor  power  to  examine  another  creditor  with  the  view  of  investigating 
into  his  claim. 

Lord  Moncreiff. — I  concur  with  the  Lord  Justice-Clerk.  If  we  were  now  called 
upon  to  decide  that  the  trustee  or  the  creditors  are  entitled  generally,  at  this  stage  of 
the  proceedings  in  a  sequestration,  to  examine  persons  claiming  as  creditors  on  the 
bankrupt  estate,  relative  to  their  own  claims  of  debt,  I  should  have  very  great  hesita- 
tion in  sanctioning  such  a  demand.  The  statute  has  not  directly  given  such  authority ; 
and  considering  the  previous  state  of  the  law,  as  decided  in  the  case  of  M'Leay  v, 
M*Lehose,  Dec.  4,  1792,^  and  laid  down  by  Professor  Bell,  Commentaries,  2,  394,  I 
think  that  if  it  had  been  intended  by  the  late  statute  to  vest  such  a  power,  it  would 
have  been  so  said  in  express  words.  Without  such  an  express  enactment,  I  must  attach 
great  importance  to  what  was  said  by  President  Campbell  in  that  case  of  M'Leay : — '*  It 
is  not  a  formal  explanation  that  is  here  demanded,  but  the  creditor  is  called  off  the 
street,  and  all  the  procurators  in  the  country  let  loose  upon  him ;  he  makes  a  slip  when 
examined  in  this  way  without  vouchers,  or  time  for  recollection,  and  may  be  then 
indicted  for  perjury.  I  should  be  very  sorry  were  this  the  law ;  and  were  it  so,  I  should 
undoubtedly  say  that  it  ought  to  be  altered.  But  our  law  does  not^  and  I  hope  never 
will,  allow  of  a  previous  and  unnecessary  investigation  of  the  kind." 

(Bell's  first  Report,  pp.  78 — 80,  must  be  inaccurate  as  to  the  state  of  the  opinions 
at  the  first  advising ;  for  it  is  clear  by  the  last  that  the  President,  Justice-Clerk,  and 
Eskgrove,  were  all  agreed  on  the  point.) 

But  the  present  case  is  different.  Even  under  the  statutes,  it  was  competent  to 
require  other  persons  than  the  bankrupt  to  produce  books  or  papers  which  might  throw 
light  on  the  bankrupt's  affairs,  even  though  sworn  to  be  inseparably  connected  with  the 
affairs  of  the  party  examined  himself. — Bell,  2,  399,  and  case  of  Dundas  v.  Belch,  there 
quoted.  There  was  a  difficulty  under  the  statute  then  in  force,  it  being  necessary  first 
to  show  that  the  party  under  examination  was  connected  with  the  bankrupt's  business. 
But,  while  the  Court  held  it  not  to  be  competent  to  use  such  an  examination  in  order 
to  prove  a  man  to  be  a  partner  with  the  bankrupt,  (against  which  doubt  has  since  been 
thrown,)  the  difficulty  was  not  thought  insuperable  as  to  the  production,  or  at  least 
exhibition,  of  books.  But  the  late  statute  has  removed  even  that  difficulty,  by  chang- 
ing the  words,  and  providing  that  any  one  may  be  examined  "  who  can  give  informa- 
tion relative  to  the  bankrupt's  affairs."  Looking  at  this  enactment,  though  I  still  am 
not  prepared  to  hold  that  it  is  thereby  made  competent  at  this  stage  to  interrogate  a 
creditor,  and  require  an  answer  on  oath,  under  the  pains  of  perjury,  relative  to  his  own 
claim  of  debt ;  yet,  as  his  being  a  creditor  is  no  reason  why  he  should  not  be  examined 
if  he  can  give  information  concerning  the  bankrupt's  affairs,  (Justice-Clerk's  opinion  in 
M*Leay,)  and  as  it  is  impossible  to  deny  that,  if  he  is  in  possession  of  a  book  which, 
though  it  may  be  said  to  relate  to  his  own  affairs  and  his  own  claim,  clearly  meant  to 
relate  to  the  affairs  of  the  bankrupt,  he  is  a  person  who,  by  means  of  that  book,  can  give 
[1771  information  relative  to  those  affairs.  If,  therefore,  it  appears  by  his  own  answers, 
under  examination,  that  he  is  in  possession  of  a  pasa-book,  which,  by  its  name  and  nature, 
is  as  much  the  property  of  the  bankrupt  as  it  is  his,  I  do  not  see  why  such  a  document 
can  be  withheld,  merely  because  it  may  be  stated  to  relate  only  to  the  dealings 

^  Bell's  8vo  Cases,  Sup.  p.  80. 
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Mween  the  bankrupt  and  himself.  It  is  still  the  record  of  a  part  of  the  bankrupt's 
affiun,  which  he,  before  his  bankruptcy,  had  a  right  to  see,  and  of  which  therefore  his 
tnistee  or  his  creditors,  after  it,  are  equally  entitled  to  inspection.  The  bankrupt  has 
sworn  that  he  all  along  "  trusted  to  his  brother  keeping  a  correct  note  of  the  money  paid 
to  him."  If,  indeed,  the  respondent  had  said  that  he  had  no  note  or  account  other  than 
an  account  entered  in  his  own  private  books  in  an  ordinary  way,  I  should  think  it  very 
doubtful  whether  he  could  be  required,  at  this  stage  of  the  proceedings,  and  in  this 
sommaiy  form,  to  produce  such  books,  though  I  am  not  clear  that  he  might  not ;  and, 
though,  in  the  end,  before  his  claim  could  be  sustained,  he  must  have  been  bound  to 
produce  or  exhibit  them.  But  here  he  says  himself  that  the  book  which  contains  the 
entries  of  those  dealings  is  a  pass-book,  which,  by  its  nature,  must  be  held  to  have  been 
kept  as  much  for  the  bankrupt  as  for  himself.  It  is,  in  reality,  one  of  the  books  of  the 
bankrupt's  trade,  though  kept  by  the  respondent ;  and  therefore  he  is  bound  to  make  it 
forthcoming  to  the  creditor.  In  reality,  in  so  far  as  it  may  contain  acknowledgments 
of  money  paid  to  the  respondent,  it  belongs  properly  to  the  bankrupt ;  and,  though  the 
lespondentmay  have  possession  of  it,  in  respect  of  the  counterpart  in  the  goods  delivered, 
it  is  still  a  mutual  record  between  them,  which  the  one  is  not  entitled  to  withhold  from 
the  sight  of  the  other. 

Requiring  (his  book  to  be  produced  is  evidently  a  very  different  thing  from  allowing, 
in  this  summary  way,  an  examination  of  a  creditor  on  oath,  concerning  the  merits  of  his 
own  claim  in  the  sequestration.  And  I  beg  to  be  understood  as  giving  no  opinion  that 
that  is  competent  in  our  law  as  it  stands. 

Lord  Cookbubn. — It  is  plain  to  me  that  questions  may  arise  as  to  these  clauses  of 
the  statute,  and  I  do  not  know  how  soon ;  but  no  such  questions  are  before  us,  and  I 
give  no  opinion  by  anticipation.  The  demand  made  here  is  for  a  pass-book,  which  is  not 
the  exclusive  property  of  the  creditor  at  all,  but  is  as  much  the  bankrupt's  property  as 
his.  He  is  as  much  bound  to  produce  this  as  any  other  book  of  the  bankrupt's ;  nor  is  he 
^titled  to  keep  it  up,  because  it  may  happen  to  throw  some  light  upon  his  own  claim. 
I  consider  that  we  are  here  clear  of  all  difficulties  that  may  arise  hereafter  in  a  totally 
different  question. 

Their  Lordships  accordingly  pronounced  this  interlocutor : — "  In  the  special 
eiicumstances  of  the  case,  and  in  respect  that  the  book  called  for  is  described  by  the 
respondent,  Mathew  King,  in  his  examination,  as  a  pass-book  between  him  and  the 
hankrupt,  Sustain  the  appeal — alter  the  judgment  of  the  Sheriff— ordain  the  respondent 
to  produce  the  book — and  remit  to  the  Sheriff  to  proceed  accordingly  in  the  examination 
of  the  respondent :  Find  the  appellants  entitled  to  the  expenses  incurred  by  them  in 
this  Court." 
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BoBSRT  GLAsaow  and  Others,  Petitioners. — Cowan, 

Trust — Nohile  Offieium, — The  whole  trustees  named  in  a  disposition  for  behoof  of 
mairied  parties  and  their  children,  which  contained  a  power  of  sale,  having  died,  the 
Court,  on  the  application,  or  with  consent^  of  all  the  parties  beneficially  interested, 
appointed  trustees  under  the  disposition,  "with  the  whole  powers  thereby  conferred 
on  the  original  trustees  now  deceased,  they  always  finding  caution  before  extract,  in 
terms  of  the  A.  S.  anent  factors."  ^ 
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Seafobth  Trustees,  Petitioners. — Ld.-Adv,  M'Neill — Sandford. 
Donald  Macaulay,  Respondent. — Rutherfurd — E,  S.  Gordon. 

InkUntian^LeasA — Reparation — Consignaiion, — Where  a  party  had  raised  an  action 
for  implement  of  an  agreement  to  grant  him  a  lease  of  certain  farms,  and  alternatively 

1  M'Aslan,  July  17,  1841,  {ante^  Vol.  III.  p.  1263). 
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for  damages,  and  to  secure  his  claim  for  implement  had  used  inhibition  on  the 
dependence ; — Held  that  the  defender  was  not  entitled  to  have  the  inhibition  recalled, 
merely  on  consignation  of  the  sum  claimed  as  damages. 

In  1838,  an  agreement  was  concluded  between  the  trustees  of  Mr.  and  Mrs.  Stewart 
Mackenzie  of  Seafortb,  and  Dr.  Donald  Macaulay,  by  which  the  trustees  agreed  to  let 
to  Macaulay,  for  a  period  of  nineteen  years,  certain  farms  in  the  Island  of  Lewis  on 
advantageous  terms,  Macaulay,  on  the  other  hand,  discharging  the  trustees  of  certain 
claims  of  damage  which  he  had  against  Mr.  and  Mrs.  Mackenzie.  Macaulay,  accord- 
ingly, obtained  possession  of  a  part  of  the  farms,  which  it  had  been  agreed  should  be 
let  to  him ;  but  the  trustees  having  failed  to  put  him  in  possession  of  the  farms  of 
Yaltos,  Kneep,  and  Eeef,  being  the  larger  part  of  the  lands  included  in  the  agreement, 
he  raised  against  them,  in  November  1839,  an  action  for  implement  and  damages. 

The  conclusions  of  the  summons  were,  1.  For  L.500,  as  the  damage  [181]  the 
pursuer  had  sustained  at  the  date  of  the  summons,  by  the  failure  of  the  trustees  to 
implement  the  missives  of  agreement.  2.  For  implement  of  the  missives  on  the  part 
of  the  trustees,  in  regard  to  the  set  of  the  lands  and  farms,  in  so  far  as  they  had  not 
been  fulfilled  by  them ;  and  that  they  should  be  decerned  to  give  him  possession  of 
part  of  the  lands  of  Balnicol,  which  had  been  withheld  fiom  him,  and  of  the  lands  of 
Yaltos,  Kneep,  and  Reef,  that  he  might  occupy  and  possess  the  same.  3«  Alternatively 
for  L.200  yearly,  as  the  loss  the  pursuer  would  sustain,  in  the  event  of  the  trustees 
failing  to  fulfil  the  agreement  as  to  the  set  of  the  farms.  The  summons  further 
contained  conclusions  for  decree,  ordaining  the  trustees  to  erect  a  dwelling-house  and 
offices  on  the  farm,  with  a  claim  for  deduction  from  the  rent  till  this  was  done ;  and 
there  was  a  further  conclusion  for  L.500  of  damages,  on  account  of  an  alleged  wrongous 
sequestration.  Upon  this  summons.  Dr.  Macaulay  raised  letters  of  inhibition  against 
the  trustees. 

While  this  action  was  in  dependence,  the  Seafortb  trustees  had  entered  into  a 
minute  of  sale  of  the  whole  island  of  Lewis  to  Mr.  Matheson  of  Achany,  at  the  price  of 
L.  190,000;  but  in  consequence  of  the  inhibition  used  by  Dr.  Macaulay,  the  purchaser 
refused  to  receive  the  disposition,  or  to  pay  a  large  portion  of  the  price. 

The  trustees  then  presented  a  petition,  in  which  they  offered  to  consign,  to  await 
the  issue  of  the  action,  the  sum  of  L.3500,  as  being  the  full  sum  concluded  for  by  Dr. 
Macaulay  in  his  summons ;  and  praying  the  Court,  upon  their  doing  so,  to  recal  the 
inhibition. 

To  this  Dr.  Macaulay  answered ; — ^That  his  summons  concluded  against  the  trustees 
for  implement  of  their  agreement,  by  giving  him  a  lease  of  the  farms  in  question ;  that 
it  was  implement  that  he  desired ;  and  to  secure  this  he  was  entitled  to  resist  the  recal 
of  the  inhibition.  The  consignation  of  the  damages,  which  he  claimed  alternatively, 
was  no  ground  for  its  recal. 

Lord  Justigb-Clere. — We  cannot  grant  a  recal  of  this  inhibition.  Dr.  Macaulay's 
action  sets  forth,  that  an  agreement  was  entered  into  by  the  trustees  to  put  him  in 
possession  of  the  right  of  lease,  and  that  this  they  had  failed  to  do.  There  is  a  distinct 
conclusion  for  implement  of  this  agreement,  and  that  the  pursuer  should  be  put  in 
possession  of  the  lands.  On  this  action  inhibition  has  been  used,  for  the  purpose  of 
preventing  a  lease  being  granted  to  any  other  party.  I  cannot  see  how  Dr.  Macaulay 
is  to  be  prevented  from  claiming  implement.  It  is  new  to  me  to  say  that  a  pursuer 
claiming  implement,  and  alternatively  damages,  is  not  to  be  entitled  to  say — I  prefer 
implement.  It  is  true,  one  has  a  desire  that  a  great  transaction  such  as  this  should  not 
be  unnecessarily  stopped,  but  still  Dr.  Macaulay  has  a  legal  right.  His  right  of  tack 
is  as  good  in  law  as  the  right  of  the  proprietor.  He  is  perfectly  entitled  to  say,  I  do 
not  choose  to  take  the  damages — I  prefer  to  insist  for  implement.  I  think  the  inhibition 
*  cannot  be  recalled. 

[182]  Lord  Medwtn. — That  is  quite  my  opinion  too.  I  cannot  understand  that  a 
party,  when  he  asks  for  implement,  and  also  insists  in  a  claim  for  damages,  is  to  have 
nothing  but  the  damages  given  to  him. 

Lord  Monorbiff. — I  am  satisfied  that  at  present  it  is  impossible  to  recal  this 
inhibition,  because  that  would  be  just  determining  the  question  whether  the  pursuer 
is  entitled  to  specific  implement  or  not. 

Lord  Cookburn  concurred ;  and 

Their  Lordships  accordingly  refused  the  petition. 
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Her  Majesty's  Advocate,  Pursuer. — Ld.-Adv.  M'Neill — Penney — Baillie. 

William  Graham,  and  Trustees  of  George  Lewis,  Defenders. — Sol.-Oen. 

Anderson — Butherfurd — Dundas, 

Preseription — Stat,    1617,   c.    12 — Church — Patronage — Stat,   of  Annexation   1587 

Crown. — ^The  right  to  a  patronage,  which  had  been  possessed  by  a  party  and  his 
aathors  upon  personal  titles  for  more  than  the  prescriptive  period,  having  been 
challenged  by  the  Crown  on  the  grounds,  1 .  That  the  patronage  had  formed  part  of 
the  annexed  property  of  the  Crown,  and  had  never  been  separated  from  it  by  any  act 
of  dissolution  or  conveyance ;  and,  2.  That  the  patronage  having  been  feudalized  in 
the  person  of  the  Crown,  (its  right  being  equivalent  to  one  completed  by  seisin,)  no 
prescriptive  possession  could  follow  on  an  adverse  personal  title; — Held,  that 
prescription  having  run  in  favour  of  the  possessors  of  the  patronage,  upon  a  title  ex 
facie  sufficient,  these  grounds  of  challenge,  and  all  enquiry  into  his  older  titles  and 
the  origin  of  his  rights,  was  excluded ;  and  that  the  positive  prescription  operates 
against  the  annexed  property  of  the  Crown ; — Observed,  that  a  patronage  does  not 
necessarily  become  feudalized  by  being  vested  in  the  Crown ;  and  that  the  rule,  that 
when  a  patronage  has  once  been  feudalized,  its  subsequent  transmissions  ought  to  be 
in  feudal  form,  has  only  reference  to  a  competition  between  parties  deriving  right  from 
the  same  author,  in  which,  as  in  the  case  of  other  heritable  rights,  a  right  completed 
by  seisin  is  preferable  to  a  personal  title. 

The  Abbacy  of  Eccles,  in  Berwickshire,  including  under  it  the  benefices  of  Eccles 
and  Bothkennar,  fell  to  the  Crown  at  the  Reformation,  in  the  same  way  as  other 
religious  establishments  of  the  same  nature,  and  it  was  included  in  the  general  Act  of 
Annexation  of  1587. 

Of  date,  17th  December  1624,  and  6th  February  1625,  an  assignation  was  executed 
by  Sir  George  Home  of  Eccles,  in  favour  of  James,  Earl  of  Home,  in  reference  to  the 
advocation,  donation,  and  right  of  patronage  of  the  parish  and  kirk  of  Eccles.  This 
deed  narrated  in  gremio  an  Act  of  Parliament  said  to  have  been  passed  in  the  year  1609, 
by  which  all  lands,  baronies,  &c.,  of  the  temporality  of  the  abbacy  of  Eccles,  had  been 
dusolved  from  the  Act  of  Annexation,  together  with  the  parish  kirks  of  Eccles  and 
Bothkennar,  belonging  to  the  abbacy  of  Eccles,  as  part  of  the  patrimony  thereof,  to  the 
effect  that  his  Majesty  might  grant  and  dispone  the  lands  pertaining  to  the  temporality 
of  the  abbacy,  and  the  patronages  of  the  kirks  of  Eccles  and  Bothkennar,  to  the  said 
Sir  Greorge  Home ;  and  it  assigned  the  Earl  of  Home  in  and  to  the  Act  of  Parliament, 
in  so  far  as  concerned  the  patronage  of  the  parish  of  Eccles.^     [184]  It  did  not  appear, 


^  This  Act  of  Parliament,  as  it  is  narrated  in  the  assignation,  is  in  the  following 
terms : — *'  Forsameikle  as  be  speciall  Act  of  Parliament  holden  in  the  month  of  June 
the  year  of  God  1609,  Our  Soverane  Lord  and  three  Estates  of  Parliament,  for  the 
causes  specified  in  the  said  Act,  hes  dissolvit  all  and  sundry  Lands,  Baronies,  castles, 
towers,  fortalices,  manor-places,  milns,  woods,  fishings,  tennents,  tennandries,  service  of 
free  Tennents,  annexis,  connexis,  parts,  pendicles,  pertinents,  fewmaills,  kains,  customs, 
casoaltiesy  profites,  and  duties  quhatsoever  of  the  temporality  of  the  Abbacy  or  Priory 
of  Eccles  fra  the  Act  of  annexation  made  in  his  highness  Parliament  halden  at  Edin'  the 
29  day  of  July  the  yeir  of  God  1587,  annexand  the  temporality  of  all  Benefices  within 
this  realm  to  his  Ma^  Croun,  together  with  the  Parish  Kirk  of  Eccles,  alias  called 
Ladykirk,  and  Chaplainaries  called  S^*  Johns  Chaple,  S^  Cuthberte  Chaple,  and  S^ 
Magdalenes  Chaple,  quhilk  are  parts  and  pendicles  of  the  said  Paroch  kirk  of  Eccles, 
lyand  within  the  Shireffdome  of  Berwick ;  And  als  the  Paroch  kirk  of  Bothkenner, 
lyand  within  the  Shireffdome  of  Stirling,  pertaining  to  the  said  Pryory  or  Abbacy  of 
EccleSy  as  an  part  of  the  Patrimony  y'^of ;  Together  with  the  personage  and  viccarage ' 
of  the  saids  il^rks  and  Kirklands  y'of,  Barn  and  Teind  Barnyeards  of  the  samen,  and 
All  and  Sundry  Teind-sheaves  and  other  Teinds,  as  well  great  as  small,  fruits,  rents, 
emoluments,  and  duties  pertaining  and  belonging  y'to  fra  the  said  Abbacy  &  Priory  of 
Eedes  and  Benefice  y''of  whereunto  the  samen  pertenit  as  a  part  of  the  spirituality  y''of 
DUNLOP,  VOL.  IV.  4 
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however,  that  the  Crown  had  ever  exercised  the  power  conferred  upon  it  by  this  Act, 
by  executing,  in  favour  of  Sir  George  Home,  any  charter  or  other  grant  of  the  abbacy 
and  the  two  kirks,  conveying  them  to  him ;  and  no  such  deed  was  referred  to  in  the 
assignation.  No  copy  of  the  Act  of  Parliament,  referred  to  in  the  assignation,  was  to 
be  found  in  any  record,  but  its  title  was  mentioned  in  a  list  of  the  Acts  of  the  reign  of 
James  VI. 

From  the  year  1609  down  to  1690,  when  patronage  was  abolished,  the  patronage  of 
the  parish  of  Bothkennar  was  (it  was  alleged)  exercised  by  the  Crown,  by  repeated  acts 
.  of  presentation  during  that  period.       ' 

Of  date  3d  March  1732,  WiUiam  Earl  of  Home,  on  the  narrative  of  his  having  the 
undoubted  right  of  the  temporality  of  the  abbacy  of  Eccles,  [185]  and  of  the  parish 
kirks  of  Eccles  and  Bothkennar,  for  certain  important  services  done  and  conferred  to 
him  by  Mr.  James  Graham  or  Airth,  gave,  granted^  and  disponed  to  him,  his  heirs,  &c., 
the  advocation,  donation,  and  right  of  patronage,  of  the  parish  kirk  of  Bothkennar. 
The  clause  of  assignation  to  writs  and  evidents  assigned  to  Mr.  Graham  the  Act  of 
Parliament  of  1609,  above-mentioned,  and  the  assignation  by  Sir  George  Home  of 
1624-5.  The  deed  contained  procuratory  of  resignation  in  common  form.  The  warran- 
dice was  from  fact  and  deed  only. 

After  this  date,  the  patronage  of  Bothkennar  was  transmitted  in  the  family  of 
Graham  of  Airth,  upon  personal  titles,  to  the  late  Mr.  Thomas  Graham  Stirling,  who 
succeeded  to  this  property  in  1816.  In  the  progress  of  titles  transmitting  the  patronage, 
there  was  first  a  disposition  and  settlement  by  the  above-mentioned  James  Graham  in 
favour  of  William  Graham,  his  second  son,  of  date  1st  February  1746.  This  deed  was 
in  form  of  a  procuratory  of  resignation.  The  next  deed  was  a  contract  of  marriage 
between  William  Graham  of  Airth  and  Mrs.  Ann  Stirling,  whereby,  in  implement  of 
an  agreement  entered  into  previous  to  marriage,  he  bound  himself  to  infef  t  his  spouse  in 
a  certain  annuity  out  of  certain  lands,  and,  inter  cUia^  the  right  of  patronage  of  Both- 
kennar. The  deed  also  disponed  the  patronage  in  favour  of  the  persons  therein  named, 
with  procuratory  of  resignation  and  precept  of  sasine.  The  next  deed  was  a  disposition, 
of  date  14th  September  1765,  by  Mr.  Graham,  conveying  the  patronage  to  Captain 
George  Middleton  of  Lethem  Dolls,  with  obligation  to  infeft  amevei  de  me,  procuratory 
of  resignation  and  precept  of  sasine.  The  patronage  was  subsequently  recooveyed  by 
Captain  Middleton.  In  January  1783,  Mr.  Graham  executed  another  disposition  of  the 
patronage  in  favour  of  Mr.  David  Erskiue,  C.S.,  in  liferent 

The  first  vacancy  that  occurred  in  the  kirk  of  Bothkennar  subsequent  to  1732,  the 

to  the  effect  his  Ma^  might  give,  grant,  and  dispone  to  me  the  said  George  Home  of 
Eccles,  my  heirs  and  Asisignees  q^soever  heritably.  All  and  Sundry  the  said  Lands, 
Baronys,  Castles,  towers,  fortalices,  manorplaces,  houses,  biggings,  yards,  orchards,  milns, 
and  others  above  specifiet,  pertaining  to  the  temporality  of  the  said  Abbacy  or  Pryory  of 
Eccles.  Together  with  the  advocation,  donation,  and  right  of  Patronage,  of  the  said 
Kirk  of  Eccles,  aliae  called  Ladykirk,  and  the  Chaplanries  above  specifiet,  qlk  are  parts 
and  pendicles  of  the  said  Paroch  Kirk  of  Bothkenner,  and  als  of  the  said  Paroch  Kirk 
of  Bothkenner,  pertaining  to  the  said  Abbacy  or  Priory  of  Eccles.  Together  with  the 
Parsonage  and  vicarage  of  the  said  Kirks  and  Kirklands  y^'of,  and  all  and  sundry  the 
Teynd-shaves  and  other  Teinds,  great  and  small  fruits,  rents,  emoluments  and  duties 
pertaining  y^'to,  and  all  ry^  title,  interest,  claim  of  right  q"^  his  Ma^,  his  predecessors, 
or  successors  had,  has,  or  any  ways  may  claim  or  have  y^'to ;  and  als  to  the  effect 
that  his  Ma^  may  erect  the  said  Paroch  Kirk  of  Eccles,  alias  called  the  Ladykirk,  and 
the  said  Kirk  of  Bothkenner,  personages  and  vicarages  y'of,  in  severall  and  distinct 
Bectories,  or  personages  and  vicarages,  and  may  make  and  constitute  me  and  my  fore- 
saids heretabill  Patrons  of  the  same  Paroch  Kirks,  personages,  and  vicarages  y'of,  and 
dispone  to  us  the  advocation,  donation,  and  right  of  Patronage  y'^of.  And  sicklike  to 
the  effect  that  his  Majesty  may  erect,  unite,  creat,  and  incorporat  all  and  sundry  the 
forsaids  Lands,  Baronys,  and  others  above  written,  pertaining  to  the  temporality  of  the 
said  Abbacy ;  Together  with  the  advocation,  donation,  and  right  of  Patronage  of  the 
Paroch  Kirkis  foresaids,  personages  and  vicarages  of  the  samen,  with  all  and  sundry 
Teind-shaves  and  other  Teinds  great  and  small  pertaining  yairto.  In  ane  haill  and  free 
Barony,  to  be  called  the  Barony  of  Eccles,  to  be  holden  of  our  Sovendne  Lord  and  his 
hieness  successors  in  free  blench." 
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date  of  ihe  Earl  of  Home's  disposition  of  the  patronage  to  Mr.  Graham  of  Airth,  was  in 
1743,  when  a  Mr.  Penman  was  settled  as  minister  of  the  parish  by  the  presbytery,  upon 
a  call  by  the  heritors,  elders,  and  heads  of  families.  Upon  this  occasion,  Mr.  James 
Gnham  did  not .  seem  to  have  asserted  any  right  to  the  patronage,  but  appeared  and 
Toted  as  an  heritor  for  an  unsuccessful  candidate. 

The  next  yacancy  occurred  in  1765,  when  Captain  Middleton  of  Lethem  Dolls,  who 
was  Mr.  William  Graham's  disponee  in  the  patronage,  presented  in  favour  of  Mr. 
William  Nimmo.  It  was  alleged  that  this  presentation  was  issued  by  Captain  Middleton, 
for  behoof  of  Mr.  Graham,  who  was  then  disqualified  from  presenting,  in  consequence  of 
not  having  taken  the  oaths  to  Government.  On  two  subsequent  occasions  also,  the 
Grahams  presented  to  the  benefice,  first  in  1783,  when  Mr.  David  Erskine,  to  whom 
William  Graham  had  disponed  the  patronage  in  liferent,  presented  in  favour  of  Mr. 
David  Dickson;  and  again  in  1796,  when  Mr.  James  Graham's  trustees  granted  a 
presentation  to  Mr.  John  Caw,  the  last  incumbent  in  the  parish.  At  the  time  of  the 
presentation  by  Mr.  [186]  Erskine,  William  Graham,  it  was  alleged,  still  laboured  under 
the  disqualification  of  not  having  taken  the  necessary  oaths  to  Government. 

It  farther  appeared  that  the  right  of  the  Grahams  to  the  patronage  in  question  had 
been  recognised  in  the  proceedings  in  two  processes  of  locality  in  1774  and  1810. 

In  the  year  1830,  the  late  Thomas  Graham  Stirling  exposed  the  patronage  of  Both- 
kennar  to  sale,  when  it  was  bought  by  the  late  Mr.  George  Lewis,  at  the  price  of 
L2420.  Some  questions  having  arisen  after  the  sale,  as  to  the  form  of  the  title  to  be 
granted  to  the  purchaser,  a  reference  was  entered  into  to  the  late  Mr.  Thomas  Cranstoun, 
W.S.,  who  gave  it  as  his  award,  that  the  seller,  before  executing  a  conveyance,  was 
bound  to  complete  a  feudal  title  in  his  own  person,  by  resignation,  upon  the  pro- 
eoratory  in  Lord  Home's  disposition  of  1732.  Mr.  Graham  Stirling  having  died 
pending  this  submission,  Mr.  William  Graham,  his  eldest  son,  completed  a  title  in  the 
manner  prescribed,  by  obtaining  a  Crown  charter  of  resignation,  upon  which  he  was 
infeft  in  February  1837.  He  then  executed  a  disposition  in  favour  of  Mr.  Lewis,  which 
was  dated  26th  April  1838. 

In  January  1842,  an  action  was  brought  at  the  instance  of  the  Crown  against  Mr. 
Lewis,  (in  which  his  trustees  were,  on  his  death,  subsequently  sisted  as  defenders,) 
Gondnduig  for  reduction  of  the  assignation  by  Sir  George  Home  of  1 624-5 — the  dis- 
position by  the  Earl  of  Home  of  1732 — the  charter  of  resignation  and  infeftment  of 
William  Graham  of  1837,  and  of  the  disposition  to  Mr.  Lewis ;  and  also  concluding  for 
declarator  that  the  patronage  of  Bothkennar  was  vested  in,  and  belonged  to  the  Crown. 
Mr.  William  Graham,  who  was  liable  in  warrandice  to  Mr.  Lewis,  sisted  himself  as 
a  defender  in  the  action. 

The  case  was  argued  in  the  Outer-House  on  cases.     Additional  cases  were  ordered 
in  the  Inner-House — and  there  was  also  argument  at  the  bar. 
It  was  pleaded  for  the  Crown ; — 

The  patronage  of  Bothkennar  had  been  vested  in  the  Crown,  as  a  portion  of  the 
Abbacy  of  Ecdes,  and  was  held  by  the  Crown  as  a  part  of  the  annexed  property,  and 
as  a  proper  feudal  subject,  which  could  only  pass  from  it  by  grant,  in  the  form  of 
charter  and  seisin.^  There  had  been  no  such  conveyance  made  by  the  Crown  in  favour 
of  any  of  the  defenders'  authors — the  assignation  in  favour  of  James  Earl  of  Home  was 
merely  of  the  alleged  Act  of  Parliament  of  1609,  and  that  only  in  so  far  [187]  as  con- 
cerned the  patronage  of  the  parish  of  Eccles ;  the  disposition  of  1732  to  James  Graham, 
by  William  Earl  of  Home,  and  the  other  titles  of  the  defenders,  therefore  flowed  a  nan 
habaUe  potestaienu  The  proper  patrimony  and  annexed  property  of  the  Crown  was, 
by  repeated  Acts  of  Parliament,  declared  to  be  unalienable:^  and  all  dispositions  and 

1  Stair,  2,  8,  35 ;  Earl  of  Haddington  v.  Officers  of  State,  June  30, 1778,  (M.  9940); 
Dunlop's  Par.  Law,  2d  Edit.  p.  196;  Craig,  Lib.  I.  Dieg.  16 ;  Ersk.  2,  3,  44;  Great- 
Seal  Record-Book,  31,  No.  537,  May  11,  1567 ;  Forbes  on  Tithes,  p.  68 ;  Ersk.  (Ivory,) 
pi  102,  Note  113 ;  Hope's  Minor  Practicks,  2,  92,  §§  8,  9. 

'  Craig,  B.  I.  Dieg.  15,  g  15,  5, 1,  4 ;  Vide  Thomson's  Acts  of  Parliament,  Vol.  II., 
Act  1455,  p.  42 ;  Act  1503,  iUd.  p.  253 ;  Act  1540,  ibid.  p.  360 ;  Act  1587,  Vol.  IIL 
pi  431 ;  Act  1594,  Vol.  IV.  p.  64,  No.  13,  and  No.  14,  p.  65 ;  Acts  1597,  Vol.  IV.  p. 
131,  Noa  4,  5,  6 ;  Act  1633,  Vol.  V.  p.  27 ;  and  Acts  1633,  caps.  11,  14. ;  iUd,  p.  32 ; 
ai%,  L  16,  4,  and  IL  3,  35. 
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alienations  made  after  the  annexation,  and  without  lawfol  diBsoliition  in  Parliament, 
and  compliance  with  the  statutory  requisites,  were  declared  to  be  null,  either  by  way  of 
action  or  exception.^  Such  being  the  case,  the  defects  in  the  defenders'  titles  to  the 
patronage  were  not  capable  of  being  validated  by  prescription.  The  Act  1617,  estab- 
lishing the  positive  prescription,  idthough  it  declared  that  prescription  should  ran 
against  the  Crown,  was  not  of  universal  application,^  and  could  not  be  held  to  overrule 
the  effect  of  the  statutes  of  annexation,  which  it  did  not  either  repeal  or  alter.'  By 
force  of  these  statutes,  the  title  of  the  defenders'  author  was  null,  by  way  of  action  or 
exception,  and  therefore  could  never  form  a  valid  warrant  for  prescriptive  possession.^ 

The  title  of  the  Crown  was  further  preferable  to  that  of  the  defenders.  The  patron- 
age in  question  was  a  feudalized  subject ;  it  had  been  dealt  with  in  the  defenders'  titles 
as  such,  and  the  right  of  the  Crown  to  it  was  of  a  feudal  character,  and  equivalent  to 
one  completed  by  seisin.  In  these  circumstances  no  mere  personal  right  could  form  a 
valid  adverse  title  to  the  ipso  jure  seisin  of  the  Grown,  and  no  title  not  completed  by 
infeftment  could  be  the  foundation  of  prescriptive  possession — the  Crown  being  vested 
as  under  an  infeftment,  could  only  be  divested  in  the  ordinary  form  applicable  to  feudal 
subjects.^ 

It  was  further  argued  for  the  Crown,  that  the  alleged  acts  of  possession  by  the 
defenders'  authors  were  insufficient,  both  in  their  character  and  continuance,  to  sustain 
the  plea  of  prescriptive  possession ;  and  more  especially,  that  the  acts  of  presentation  of 
1765  and  1783,  were  not  valid  {IBS]  acts  of  possession,  in  respect  they  were  truly  made 
by  or  for  behoof  of  a  party  who  was  legally  cQsqualified  from  presenting. 

The  defender,  Mr.  Graham,  pleaded ; — The  defenders  and  their  predecessors  had  a 
good  and  habile  title  to  the  patronage  of  Bothkennar,  standing  in  their  persons  for 
upwards  of  a  century  together ;  upon  which  uninterrupted  possession  of  the  patronage 
had  followed  for  greatly  more  than  the  prescriptive  period,  without  any  interference  on 
the  part  of  the  Crown.  The  disposition  by  the  Earl  of  Home  to  James  Graham  in 
1732,  contained  a  dear  grant  of  the  patronage,  and  was  in  every  respect  an  effectual 
foundation  for  a  prescriptive  right.  It  was  true  that  the  titles  by  which  the  right  thus 
acquired  by  James  Graham  was  transmitted  to  his  successors  were  personal  titles  merely ; 
but  sasine  was  not  requisite  to  found  prescription  to  a  right  of  patronage,  a  personal 
title  being  sufficient,  even  in  a  question  with  the  Crown.^  The  objection  that  a  patron- 
age had  been  at  one  period  feudalized  in  the  person  of  the  Crown,  and  consequently 
that  a  personal  title  could  not  compete  with  it,  was  one  which  was  struck  at  by  the  law 
of  prescription,  equally  with  any  other  defect  of  title ;  the  presumption  of  law,  after  the 
period  of  prescriptive  possession  had  run  upon  the  personal  title,  being,  that  the  patron- 
age had  never  been  feudalized.^  But  even  were  it  the  case,  that  a  patronage  once 
feudalized  in  the  person  of  a  subject,  and  held  under  a  feudal  title,  could  not  be  carried 
off  by  prescription  on  an  adverse  personal  title,  still  it  did  not  follow  that  the  same 
effect  was  to  be  given  to  tbe  constructive  seisin  ascribed  to  the  Crown ;  the  reason  of 
the  rule  was,  that  when  a  patronage  had  been  feudalized,  seisin  became  necessary  for 
the  transmission  of  the  right ;  but  this  had  no  application  in  the  case  of  the  Crown, 
which,  it  was  indisputable,  could  be  divested,  and  its  disponee  invested  in  a  patronage 
by  disposition  alone  without  seisin.^ 


1  Stat,  1697,  c,  7;  Thomson's  Acts,  Vol.  IV.  p.  131. 

>  Stair,  2,  12,  10 ;  Ersk.  3,  7,  14. 

»  Stewart's  Ans.  to  Dirleton's  Doubts,  pp.  225-6 ;  Earl  of  Galloway  v.  Feuars  of 
Whithorn,  (Elchies,  Vol.  II.  p.  338,  No.  18,  voce  Prescription,  Jan.  17,  1739);  Lord 
Advocate  v.  Earl  of  Morton,  Feb.  25, 1669,  (M.  7875) ;  Magistrates  of  Peebles,  Nov.  25, 
1800,  (Hume,  p.  457). 

•  Bankton,  2,  12.  11 ;  Stair,  2,  12,  7 ;  Craig,  Dieg.  1,  16,  §  1,  and  2,  1,  §  8. 

»  Urquhart  r.  Officers  of  State,  June  27.  1752,  (M.  9915);  1  Ersk.  3,  15,  and  2,  6 
19 ;  Eari  of  Fife  t;.  Earl  of  Seafield,  Jan.  21,  1831 ;  Shaw's  Teind  Cases,  p.  254  • 
Dunlop's  Pw.  Law,  2d  ed.  p.  193;  Bell's  Prin.  9836;  Ersk.  2,  3,  44;  Lockhart  v. 
Officers  of  State,  (M.  9913);  Dick  r.  Carmichael,  July  29,  1752;  Earl  of  Home  v 
Officers  of  State,  (M.  10,777). 

•  3  Ersk.  7,  3,  and  i.  5, 15  ;  Urquhart  r.  Officers  of  State,  Jan.  27, 1752,  (M.  9915)  • 
Stair,  2,  12,  23 ;  2  Bankton,  8,  91 ;  Dunlop's  Par.  Cases,  ed.  1841,  p.  205.  ' 

T  Faiquarson  r.  E.  of  Aboyne,  Dec.  2,  1679,  (M.  10,879). 

•  Stewart  r.  Officers  of  State;  Patronage  of  lorryburn,  1810,  unreported;  Gordon 
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The  foundation  of  the  defender's  right  was  the  disposition  1732,  which  was  a  formal 
and  regular  deed,  and  free  from  any  intrinsic  nullity.  His  defence  was  prescription ; 
and  this  plea  was  a  sufficient  answer  to  all  objections  to  his  title,  whether  they  regarded 
the  Talidity  of  the  right  as  in  the  Earl  of  Home  or  his  authors,  or  the  subject-matter  of 
the  grant  as  being  the  annexed  property  of  the  Crown, ^  even  on  the  supposition  that 
[189]  these  objections  were  well  founded  in  point  of  fact.  The  provisions  of  the 
statate  1617  were  most  comprehensive  in  their  terms,  and  while  they  expressly  sub- 
jected the  Grown  to  its  operation,  made  no  exception  of  the  annexed  property. 

Should  it  be  thought  that  the  disposition  of  1732  stood  exposed  to  any  of  the  objec- 
tions of  the  Grown,  in  consequence  of  the  recital  made  in  that  deed  of  the  manner  in 
which  the  patronage  had  been  acquired  by  the  Earl  of  Home,  the  defender  was  entitled 
to  found  his  title  upon  the  disposition  and  settlement  by  James  Graham  in  1746  and 
subsequent  titles,  on  which  sufficient  prescriptive  possession  had  run,  and  which  did 
not  make  any  allusion  to  the  patronage  having  at  one  period  been  in  the  hands  of  the 
Grown. 

It  was  further  contended,  that  the  acts  of  possession  by  the  defender's  authors  were 
Talid  and  effectual.^ 

The  Lord  Ordinary  reported  the  case. 

The  case  was  advised  of  this  date. 

Lord  Jubtige-Gijbbk. — I  have  arrived  at  a  clear  opinion  that  judgment  must  be 
given  in  favour  of  the  defender. 

The  last  argument  addressed  to  us  was  of  great  importance.  Because,  in  the  outset 
of  the  well-considered  speech  of  the  Lord  Advocate,  he  distinctly  stated  that  he  did 
not  dispute, 

1.  That  the  positive  prescription  in  heritable  rights  takes  effect  against  the  Grown, 
and  that  admission  was  made  without  qualification. 

2.  That  the  positive  prescription  can  be  pleaded  to  secure  a  right  of  patronage, 
although  not  mentioned  in  the  statute ;  and, 

3.  That  prescription  is  available  to  protect  a  party  in  possession  of  a  right  of 
patronage,  although  he  or  his  author  may  not  have  been  at  any  time  infeft  in  the 
right,  and  although  the  title  is  wholly  a  personal  rigbt. 

He  contended — most  correctly — that  there  must,  however,  be  at  least  a  title  suffi- 
cient for  the  possession,  and  maintained  that  the  title  founded  on  in  this  case  was  not  a 
sufficient  title  for  prescriptive  possession. 

fiat,  in  the  close  of  his  argument,  it  appeared  that  tbe  first  proposition  was  not 
leally  admitted  to  the  extent  which  the  terms  implied,  and  that  he  did  in  reality  (so  I 
onderstood  and  noted  the  argument)  contend  that  the  Act  1617  did  not  operate  against 
the  Crown  to  the  extent  to  which  it  operates  against  a  subject ;  that  it  was  competent 
for  the  Grown  to  look  to  the  origin  of  the  title;  that  the  Act  1617  did  not  overrule 
the  effect  of  the  acts  of  annexation,  and  in  particular  of  the  Act  1597,  declaring  aliena- 
tions made  to  the  contrary  thereof  to  be  null  of  the  law ;  and  that  if  no  act  of  dissolu- 
tion could  be  produced  in  support  of  the  subject's  title  to  any  of  the  annexed  property 
of  the  Grown,  then  this  was  a  statutory  [190]  nullity  pleadable  against  the  operation  of 
the  positive  prescription,  as  much  as  a  nullity  in  esserUialibus  of  the  deeds  constituting 
the  alleged  title.  Hence  the  operation  of  the  prescription  pleaded  under  the  statute 
1617  M,  in  this  case,  substantially  denied.  And  if  this  view  of  the  statute  is  well 
founded,  then  of  course  the  same  ground  of  challenge,  as  a  reply  to  the  defence  of  pre- 
seription,  must  obtain  in  regard  equally  to  all  titles  to  lands  constituted  even  by  charter 

r.  Kennedy,  July  11,  1758,  (M.  10,825) ;  Solicitor  of  Teinds  v.  Budge,  May  7,  1797, 
(Hume,  p.  455). 

1  Duke  of  Buccleuch  v,  Guninghame,  Nov.  30,  1826,  (F.G.  and  S.  80);  Forbes  v. 
Livingstone,  Nov.  29,  1827 ;  Scott  v.  Bruce  Stewart,  July  1, 1779,  (M.  13,519);  Munro 
r.  Munro,  May  19,  1812,  (F.G.). 

'  Addiitional  authorities  referred  to  by  defender : — Bank  ton,  2,  3,  18 ;  Dunlop's 
Par.  Cases,  p.  21,  §  45,  ed.  1841 ;  3  Ersk.  7,  3 ;  Glengarry  v.  Duke  of  Gordon,  Feb.  26, 
1828;  Bell's  Princ.  §  2006,  last  ed.;  Erskine  v.  Presbytery  of  Paisley,  Aug.  10,  1770, 
(second  branch  of  case,  M.  9970) ;  Presbytery  of  Inverness  v.  Fraser,  June  10,  1823, 
(S.  &  D.);  2  Stair,  12,  §§  6,  11,  19;  3  Ersk.  7,  §  15. 
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from  the  Crown  and  possession  on  infeftments  for  centuries,  if  no  act  of  dissolution  has 
enabled  the  Crown  validly  to  make  a  grant  of  the  lands  in  question.  Practically,  there- 
fore, the  plea  maintained  does  resolve  into  this,  that  unless  an  act  of  dissolution  has 
fortified  and  legalized  the  grant,  the  titles  to  all  property  which  may  appear  to  be 
included  within  the  acts  of  annexation  are  null,  or  voidable  on  a  challenge  by  the 
Crown.  This  proposition  has  the  wider  effect,  because  it  will  be  remembered  that  the 
Act  of  Annexation  1587  only  applied  to  Church  property,  and  that  various  other  Acts, 
particularly  1455,  c.  41,  made  a  general  annexation  to  the  Crown  of  great  tracts  of  lands 
and  extensive  old  lordships,  under  a  similar  statutory  declaration  that  all  alienations 
of  the  same  "  shall  be  of  none  availe."  The  plea  on  the  part  of  the  Lord  Advocate  is 
therefore  substantially  and  in  effect  this — viz.  that  when  prescription  is  pleaded  against 
the  Crown,  there  are  distinctions  and  exceptions  to  be  attended  to,  and  enquiries  into 
the  origin  of  the  title  founded  on,  and  objections  thereto,  such  as  defect  of  right,  com- 
petent by  the  Crown  in  reply  to  the  defence  of  prescription,  which  could  not  be 
competent  to  a  subject  instituting  a  similar  challenge.  The  import  and  operation  of  the 
statute  against  the  Crown  is,  in  truth,  in  this  way  directly  contested. 

I  think  we  must,  therefore,  consider  the  effect  in  law  of  the  defence  of  the  prescrip- 
tion under  the  Act  1617  against  the  Crown,  in  order  to  decide  the  pleas  raised  in  this^ 
case,  and  that  such  decision  is  forced  on  us  by  the  objections  stated  to,  and  the  discus- 
sion as  to  the  origin  and  character  of  the  title  of  the  defender.  It  has  not  been  main- 
tained that  this  discussion,  and  the  objections  said  to  arise  out  of  it,  would  be  competent 
in  a  challenge  by  a  subject,  and  the  reverse  is  a  point  perfectly  fixed.  What,  then,  is 
the  effect  of  the  statute  1617,  c.  12,  as  to  the  annexed  property  of  the  Crown? 

The  terms  of  the  statute  itself  are  express  and  unqualified,  making  the  effect  of  the 
statutory j)rescription  apply  to  the  Crown  as  much  as  any  of  the  lieges.  After  the  well- 
known  and  important  declaration  of  the  object  of  the  enactment — "  That  his  Majesty, 
according  to  his  fatherly  care  which  his  Majesty  hath  to  ease  and  remove  the  griefs  of 
his  subjects,  being  willing  to  cut  off  all  occasion  of  pleas,  and  to  put  them  in  certainty 
of  their  heritage  in  all  time  coming " — the  statute  goes  on  to  make  the  provision  in 
favour  of  parties  possessing  for  forty  years  on  certain  titles,  and  then  declares  and  enacts, 
"  that  such  persons,  their  heirs  and  successors,  shall  never  be  troubled,  pursued,  or 
inquieted  in  the  heritable  right  and  property  of  their  said  lands  and  heritages  aforesaid, 
by  his  Majesty  or  others,"  and  so  forth,  whether  by  virtue  of  prior  infeftments,  "  nor 
upon  no  other  ground,  reason,  or  argument  competent  of  law,  except  falsehood." 

The  enactment  applies  to  the  Crown  by  the  same  terms  by  which  it  takes  effect 
against  subjects.  There  is  no  distinction  as  to  one  species  of  property  more  than  any 
other  belonging  to  the  Crown,  nor  to  one  ground  of  challenge  more  than  to  another. 
It  is  directed  against  any  challenge  at  the  instance  of  the  Crown,  on  any  ground  com- 
petent of  law,  in  the  most  absolute  tejrms.  On  the  face  of  the  statute,  then,  I  must 
hold,  unless  otherwise  settled  by  a  train  of  early  decisions,  that  what-  [191]  -ever  has 
been  held  to  be  the  effect  of  the  positive  prescription  in  excluding  enquiry  into  the 
origin  of,  and  all  allegations  as  to  defects  in  the  title,  as  originally  insufficient  in  cases 
in  which  the  challenge  is  at  the  instance  of  a  subject,  must  obtain  equally  when  the 
challenge  is  proposed  by  the  Crown. 

The  property  of  the  Crown  was  either  annexed  or  unannexed.  The  latter  was  com- 
paratively of  small  value,  and  chiefly  acquired  as  pertinents  or  adjuncts  of  the  annexed 
property.  Then  the  annexed  property  was  not  merely  of  Church  property,  but  also  of 
the  ancient  and  great  possessions  of  the  Crown  enumerated  in  1455,  c.  41.  Further, 
the  Estates  of  Parliament  as  well  as  the  Crown,  in  the  latter  part  of  the  reign  of  James 
VI.,  had  become  fully  alive  to  the  consequeuces  of  the  improvident  and  lavish  grants 
made  even  of  the  annexed  property,  which,  by  diminishing  the  revenues  of  the  Crown, 
added  to  the  necessity  of  additional  taxes.  It  seems  to  be  quite  inconceivable  that,  in 
regard  to  so  important  a  public  measure  as  that  of  a  general  prescription  in  favour  of 
heritable  rights,  when  it  was  resolved  to  make  the  same  exclude  challenges  at  the 
instance  of  the  Crown,  the  state  of  the  greater  proportion  of  the  property  claimed  by 
the  Crown — viz.  of  being  under  the  acts  of  annexation — could  have  been  lost  sight  of, 
or  that  any  exception  of  grounds  of  challenge  founded  upon  these  public  statutes  could 
have  been  overlooked,  if  such  exception  had  been  within  the  intendment  of  the  Crown 
and  Estates  of  Parliament.  I  think  the  very  suggestion  of  such  an  omission  raises  a 
conclusive  difficulty  against  the  interpretation  of  the  Act  1617,  which  rests  upon  it. 
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Bat  ike  statute  1633  aeems  to  be  conclusive  upon  this  subject.     The  Loid  Advocate, 
Sir  Thomas  Hope,  in  1630  raised  a  general  interruption  within  the  thirteen  years 
allowed  by  the  Act  1617,  to  give  effect  to  the  general  challenge  by  Charles  I.  of  aliena- 
tions of  the  property  of  the  Crown,  as  well  annexed  as  unannexed,  and  obtained 
authority  for  a  kind  of  general  execution  or  proclamation  of  this  general  interruption. 
The  warrant  of  the  Court  expressly  applies  to  all  alienations  made  contrary  to  the  Acts 
of  Parliament  applicable  to  the  annexed  property.     I  cannot  view  the  admission  that 
the  prescription  introduced  by  the  Act  4617  would  operate  to  secure  rights,  followed  by 
possession  of  portions  of  the  annexed  property  of  the  Crowu,  if  the  possession  was  not 
tempegtiv^  interrupted,  as  a  matter  to  be  viewed  as  an  unmeaning  or  over-anxious  pre- 
caution.    Sir  Thomas  Hope  was  at  the  very  height  of  his  practice  when  the  Act  1617 
passed,  and  must  have  understood  the  object  of  the  statute,  as  well  as  its  author,  Presi- 
dent Haddington ;  and,  as  Lord  Advocate,  he  had  too  difficult  a  part  to  play  between 
his  position  as  the  head  of  the  Presbyterian  party,  and  the  adviser  of  the  Crown,  to 
give  additional  offence  by  unnecessary  admissions,  unfavourable  to  the  rights  of  the 
Crown,  of  a  character  so  very  important  as  that  which  the  application  to  the  Court 
contained.     Besides,  he  was  dealing  with  a  matter  of  direct  and  pending  litigation  with 
parties,  on  which  he  must  have  had  ample  occasion  to  consider  all  the  grounds  upon 
which  the  defence  of  prescription  could  be  obviated.     Ist,  The  King  had  executed  a 
variety  of  express  revocations,  and  instituted  challenges  against  individuals  of  a  very 
extensive  character,  founded  upon  the  acts  of  annexation.     2d,  There  were  actions  at 
that  moment  in  dependence,  in  which  it  is  clear  that,  without  this  interruption,  he  was 
aware  that  the  challenge  would  be  excluded.     Accordingly,  there  was  in  dependence  at 
the  time  an  action  against  the  laird  of  Pencaitland,  a  case  not  noticed  by  the  parties, 
but  the  value  of  which  cannot,  I  think,  be  estimated  too  highly.     I  think  the  decision 
is  one  distinctly  in  [192]  point. — The  King's  Advocate  against  the  Laird  of  Pencaitland, 
July  14,  1630,  Morison,  11,290.     (Reads.) 

It  is  quite  plain  that  this  was  a  challenge  of  a  right  to  part  of  the  annexed  property 

of  the  Crown,  and  sustained  solely  in  respect  of  the  interruption.     It  was  not  only 

Church  property,  but  there  was  a  college  at  Pencaitland  (the  name  of  which,  indeed, 

yet  exists  in  the  village)  to  which  the  lands  had  belonged,  and  which  fell  under  the  Act 

of  Annexation  1587.     I  look  on  this  decision  as  conclusive  on  the  point.     But  so  little 

was  the  general  interruption  an  ill-considered  or  hasty  proceeding,  that  it  was  thought, 

on  the  occasion  of  the  first  Parliament  of  Charles  I.,  held  by  himself  when  he  came 

down  to  Scotland  in  1633,  important  to  give  statutory  effect  to  this  general  interruption. 

And  then,  instead  of  any  new  measure,  the  application  of  Sir  Thomas  Hope,  in  the 

letter  from  the  King  to  the  Courts  is  recited  verbcUim  in  the  statute ;  and  there  is  not 

the  slightest  trace  of  any  attempt  on  the  part  of  the  Crown  to  dispute  that  the  defence 

of  prescription  applied  to  the  annexed  property,  when  the  possession  had  not  been 

intermpted  within  the  thirteen  years  allowed  by  the  statute.     And  this  is  the  more 

remarkable,  in  consequence  of  a  certain  limited  statutory  reduction  or  alienations  of 

certain  rights  of  superiority  made  at  once  by  another  statute,  c.  14,  of  the  same  year, 

hat  which  there  was  no  attempt  to  direct  against  the  alienations  of,  or  titles  to,  other 

portions  of  the  annexed  property  on  which  prescription  might  be  pleaded.     In  these 

Acts  of  Parliament  1633,  it  is  nowhere  said  that  the  prescription  under  the  Act  1617 

had  not  been  intended  to  apply  to  the  annexed  property  of  the  Crown.     Yet^  surely,  if 

such  had  been  the  view  of  Parliament,  that  was  the  time  to  make  the  declaration,  when 

the  sufficiency  of  an  interruption  under  that  statute  was  brought  so  prominently  before 

them.     I  consider,  therefore,  the  proceedings  in  1630,  the  decision  in  the  case  of 

Pencaitland,  and  the  statute  1633,  to  be  a  conclusive  contemporaneous  exposition  of 

the  effect  of  the  statute  1617,  as  extending  to  the  annexed  property  of  the  Crown. 

When  Mackenzie  comes  to  explain  the  statutes,  he  states  in  his  observations,  in 
general  terms,  that  the  statute  applies  to  the  Crown  as  much  as  to  any  other  party.  It 
is  true,  in  his  Institutes,  p.  323,  there  is  a  sentence  which  was  not  quoted  to  us,  to  the 
effect  that  prescription  runs  against  the  King,  "  except  as  to  his  Majesty's  annexed 
property  or  his  unannexed,  whereof  the  forms,  duties,  or  feu-farms  have  been  counted 
for  in  Exchequer  since  August  1455  ;"  and  then  he  refers  for  his  authority  to  the  Act 
of  Parliament  1633,  a  12,  ratifying  the  general  interruption  within  thirteen  years  of 
the  date  of  the  Act  1617,  above  mentioned.  It  is  quite  plain  from  this  reference,  and 
irom  his  using  the  express  words  of  Sir  Thomas  Hope,  "general  interruption/'  that 
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either  this  sentence  has  been  incomplete,  or  that,  from  some  haste,  Sir  G^eoi^e  Mackenzie 
had  forgot  the  import  of  the  Act  1633.  The  reference  to  that  Act,  as  containing  the 
above  proposition,  would  imply  that  he  thought  that  the  effect  of  the  positive  prescrip- 
tion had  been  restricted  by  that  statute,  so  far  as  applicable  to  the  Crown ;  whereas  the 
statute  only  ratified  an  interruption  of  the  possession  of  parties  founded  on  the  very 
opposite  view.  Hence  it  is  clear  that  this  sentence  in  the  Institutes  has  either  been 
left  incomplete,  or  that  it  had  been  an  accidental  mistake  at  the  time  on  the  part  of  Sir 
Greorge  Mackenzie. 

Then  there  is  the  authority  of  Lord  Stair,  in  various  passages,  direct  upon  the  point 
followed  by  Nisbet. 

Now  all  these  great  lawyers  had  been  directly  concerned  in  many  important 
[193]  reductions  at  the  instance  of  the  Crown — Nisbet  and  Mieu^kenzie  both,  as  Lords 
Advocate  ;  and  their  opinions  seem  to  me  to  be  of  the  highest  authority — conclusive^ 
even,  if  the  terms  of  the  statute  were  doubtful — as  they  prove  the  universal  under- 
standing from  the  date  of  the  statute. 

Then  the  question  received  a  direct  decision  in  a  ca^e  reported  by  Elchies,  who 
reports  it,  as  he  says,  expressly  because  it  decided  this  general  point.  This  is  the  case 
of  the  Earl  of  Galloway,  (Elchies,  voce  Prescription,  1739).  The  point  had  occurred  in 
a  direct  and  general  form,  and  had  not  been  the  subject  of  difference  of  opinion.  The 
remark  in  the  case  for  the  Crown,  that  the  title  in  this  case  was  granted  between  the 
act  of  annexation  and  the  declaration  of  nullity  in  the  statute  1597,  is  of  no  importance. 
Eor  the  effect  of  a  statutory  annexation  was  really  to  render  null  all  grants,  if  a  pre- 
scription had  not  been  introduced. 

Following  these  authorities  is  the  direct  and  clear  opinion  of  Erskine,  in  a  passage 
in  which  he  states  the  principle  of  the  statute,  and  explains  that,  as  it  is  applicable 
equally  in  favour  of  those  intended  to  be  protected,  whether  the  challenge  was  by  the 
Crown  or  a  subject,  therefore  the  statutory  protection  was  directed  against  the  Crown 
as  well  as  against  all  others.  Surely,  on  the  same  reason,  even  if  the  words  as  to  the 
Crown  in  the  statute  had  not  been  express  and  unqualified,  the  benefit  must  be  plead- 
able against  all  grounds  of  challenge  by  the  Crown,  to  the  same  extent  as  against  all 
grounds  of  challenge  by  subjects.  Erskine  not  only  draws  no  distinction  or  exception 
as  to  the  annexed  property  of  the  Crown,  but  the  view  he  gives,  and  correctly  gives,  of 
the  principle  of  the  statute,  shows  that,  without  an  express  revocation  in  the  statute, 
we  could  not  be  warranted  in  adopting  a  view  which  would  be  inconsistent  with  the 
leading  object  of  the  enactment. 

Against  these  authorities  we  have  only  a  doubt  started  by  Stewart  and  Bankton. 
These  doubts  do  not  affect  my  mind  at  all.  Indeed  the  passage  in  Bankton  seems,  by 
the  distinction  he  takes  in  favour  of  an  onerous  acquirer,  to  cover  and  protect  this  case. 
I  hold  it,  then,  to  be  clear  law,  that  against  a  redaction  and  claim  by  the  Crown, 
instituted  to  vindicate  heritable  property  or  rights  on  the  ground  that  the  same 
formed  part  of  the  annexed  property  of  the  Crown,  had  never  been  dissolved, 
and  had  never  in  point  of  fact,  been  disponed  by  the  Crown,  or  not  disponed  cum 
effectv^  owing  to  the  absence  of  an  act  of  dissolution,  it  is  a  relevant  and  sufficient 
defence  to  propone  prescription  under  the  Act  1617,  c.  12 — prescription,  on  a  title 
to  the  right,  fair  and  colourable — labouring  under  no  nuUities  in  essentialibus,  and 
followed  by  the  possession  which  is  the  great  basis  of  prescription ;  and  that  when  a 
case  is  raised  sufficient  to  exclude  challenge  on  other  grounds,  it  cannot  be  obviated  by 
the  reply  that  the  Crown  can  show,  whether  by  reference  to  the  title  or  otherwise,  that 
it  had  been  part  of  the  annexed  property  of  the  Crown,  and  that  no  act  of  dissolution 
had  passed. 

Some  intermediate  points,  however,  must  now  be  noticed.  I  apprehend  that  there 
is  no  doubt  whatever  that  the  positive  prescription  can  be  pleaded  not  only  in  support 
of  a  right  of  patronage  generally,  but  also  (which  seemed  to  be  questioned  at  one  time) 
when  the  possession  of  the  party  has  been  founded  only  on  a  personal  title ;  that  is, 
when  the  patronage  has  not  become  the  subject  of  possession  by  feudal  forms.  And 
here  it  is  material  to  add,  that  the  importance  of  the  enquiry  whether  the  patronage 
has  been  feudalized  or  not^  only  applies  when  both  [194]  parties  are  deriving  right  from 
a  common  author.  Then  if  the  patronage  has  been  once  feudalized  in  his  person,  it 
must  continue  to  be  so,  and  a  personal  right  derived  from  him  will  not  avail  against  the 
renewal  of  the  feudal  title  in  others.     The  fact  that  the  patronage  had  been  feudalieed 
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in  the  person  of  the  common  author,  in  truth  brings  the  case  within  the  ordinary  rules 
applicable  to  all  feudal  property,  and  then  the  transmissions  of  it,  to  be  effectual,  must 
be  fortified  by  feudal  titles.  So  Erskine,  1,  5,  18,  expressly  states  the  rule.  But  if 
the  parties  do  not  claim  from  a  common  author ;  if  one  has  a  right  of  patronage,  the 
origin  of  which  cannot  be  traced,  or  which  was  never  feudalized  in  the  person  of  any  of 
his  authoTSi  the  personal  title  is  not  the  less  a  title  for  prescription,  because  another  party 
has  a  title  flowing  from  a  different  source  which  has  been  feudalized.  The  use  made  in 
this  argumeBt  of  the  rule,  that  if  a  patronage  has  once  been  feudalized,  the  transmis- 
dons  thereof  must  be  regulated  by  the  ordinary  principles  applicable  to  other  feudal 
sabjects,  is  a  perversion  of  that  rule  to  a  case  to  which  it  is  not  applicable.  A  right  of 
patronage  does  not  require  in  law  to  be  feudalized.  The  title  is  complete  without 
infeftment^  and  it  is  a  title  to  prescription  although  it  has  never  been  feudalized. 
When  there  are  two  titles,  not  flowing  from  one  another,  the  title  which  has  never  been 
feudalized  is  as  good  a  title  for  prescription  as  the  one  which  has,  if  the  possession  has 
been  clear  and  continuous.  And  a  party  possessing  on  such  a  title,  to  the  full  extent 
of  the  possession  which  is  necessary  in  the  case  of  patronage,  does  not  lose  the  benefit 
of  the  statute,  because  at  some  remote  period  another  party,  on  a  different  and  competing 
title  not  flowing  from  the  same  author,  or  if  so,  when  that  author  was  not  infef t,  took 
infeftment^  but  never  had  possession. 

In  the  view  I  take,  however,  of  this  case,  I  do  not  think  that  this  question,  however 
laigely  discussed  and  earnestly  pressed  upon  us,  can  arise  at  all.  Eor,  1.  I  think  the 
enquiry  into  the  origin  of  the  title,  and  the  grounds  of  challenge  by  the  Crown,  are 
excluded  by  prescription ;  and  2.  It  is  a  mistake  to  hold  that  all  patronages  of  the 
Crown  are  necessarily  feudalized  whenever  they  were  acquired  by  the  Crown.  The 
Crown  has /lire  coronce  all  the  benefits  of  an  infeftment,  wJienever  an  infef  tment  would 
be  necessary  for  a  subject  to  perfect  and  complete  his  title  and  protect  the  right.  But 
it  does  not  follow,  and  is  no  part  of  the  rule,  that  all  incorporeal  rights,  which  do  not 
require  by  the  law  of  Scotland  to  be  feudalized  in  order  to  be  enjoyed  and  protected, 
become  at  once  feudalized  in  the  person  of  the  Crown,  merely  because  they  are  capable 
of  being  feudalized.  I  never  saw  the  rule  so  explained,  and  I  never  heard  of  any  such 
dedoction  from  it.  The  statute  1711,  10  Queen  Anne,  c.  12,  §  4,  restoring  patronages^ 
enacted  that  all  patronages  of  archbishops,  bishops,  and  dignified  clergy  prior  to  1689, 
when  Episcopacy  and  patronages  were  both  abolished,  should  belong  to  the  Crown. 
Bat  it  would  be  a  singular  doctrine  to  admit  that  all  such  became  thereby  feudalized, 
so  as  to  alter  and  affect  the  rights  of  parlies  who  might  have  been  possessing  before 
1689,  on  titles  derived  from  these  clerical  personages,  without  being  aware  of  any 
necessity  for  infeftment.  Before  the  Crown  got  right  to  the  Abbacy  of  Eccles,  most 
assuredly  the  patronage  was  not  feudalized,  and  the  transference  to  the  Crown  did  not 
render  it  a  feudalized  subject. 

Even  if  this  point  shall  be  thought  to  arise  competently  in  this  case,  I  must  add 
that  I  attach  no  importance  in  the  enquiry,  whether  this  patronage  ever  was  feudalized, 
to  the  fact  that  the  disposition  by  Lord  Home  contains  a  procuratory  of  resignation. 
That  is  no  proof  that  the  patronage  was  acknowledged  to  have  [196]  been  feudalized. 
There  is  only  a  procuratory,  no  precept,  as  if  infeftment  could  be  given  without  resigna- 
tion to  the  Crown,  who  receive  all  resignations,  although  of  allodial  subjects.  Inserting 
a  procuratory  is  very  common,  in  order  to  enable  a  party  to  go  to  the  Crown  by  resigna- 
tion, if  he  wishes  to  feudalize  the  right.  Indeed  if  a  patronage  never  was  feudalized, 
it  is  the  proper,  perhaps  the  only  very  regular,  way  of  doing  it,  though,  I  daresay, 
infeftment  has  often  been  taken  for  the  first  time  in  patronage  along  with  lands  holding 
under  a  subject-superior. 

Farther,  the  possession  in  this  case  more  than  satisfies  all  that  can  be  required  under 
any  of  the  cases  for  prescriptive  possession  of  a  right  of  patronage. 

Thus  then,  we  have,  1.  A  title,  ex  facie  a  regular  disposition  to  an  onerous  acquirer, 
to  a  patronage  which  has  never  been  feudalized  previously  in  the  person  of  any  author 
of  the  disponer.  2.  We  have  that  title  acted  upon  in  all  the  ways  in  which  the  right 
could  be  asserted,  by  presentations, — in  localities ;  and  I  daresay,  although  not  mentioned, 
by  open  possession  of  a  seat  allotted  to  Mr.  Graham  as  patron.  3.  That  title  was  pro- 
dneed  and  founded  upon  in  legal  questions  connected  with  the  parish,  in  which  the 
Crown  was  called  for  its  interisst.     4.  That  title  has  been  followed  by  possession,  in 
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character,  continuance,  and  practical  lesnltB,  greatiy  broader  and  for  a  longer  period  than 
is  necessary  for  prescription. 

Then  on  what  grounds  is  efifect  to  be  denied  to  this  prescriptive  tide  ?  First,  it  is 
said  that  the  patronage  was  part  of  the  annexed  property  of  the  Crown ;  and  I  have  no 
doubt  it  did  fall  under  the  general  terms  of  the  act  of  annexation,  and  therefore  it  is 
said  it  could  not  be  alienated.  But,  1.  That  is  just  one  ground  of  challenge  competent 
to  the  Crown,  and  prescription  is  declared  to  take  effect  generally  against  the  Crown, 
without  any  distinction  as  to  one  ground  of  challenge  or  species  of  title  in  the  Crown, 
more  than  as  to  another.  To  my  mind,  that  answer  is  of  itself  complete.  2.  This 
ground  of  challenge  is  only  reached  by  enquiries  into  the  origin  of  the  title  of  the  party 
conveying  the  patronage  in  1 732,  in  order  to  show  that  the  disposition  flowed  a  rion 
habente  pot&ftatem.  It  is  a  fixed  principle  of  law  that  such  enquiries  are  excluded  by 
the  effect  of  prescription,  and  there  is  no  distinction  admitted  by  any  of  the  authorities 
to  render  such  enquiries  competent  against  the  party  pleading  prescription,  when  the 
challenge  is  by  the  Crown.  To  show  that  enquiries  of  auy  kind  into  the  origin  of  the 
title,  in  order  to  prove  that  it  flows  from  a  person  non  habente  potestatem  dispoTtendi, 
even  when  such  enquiries  are  founded  upon  or  proved  by  statements  in  the  title  itself 
as  to  its  own  origin,  are  not  competent,  it  is  unnecessary  to  do  more  than  to  refer  to  two 
well-known  cases — 1.  The  Duke  of  Buccleuch  v.  Cuninghame,  November  30,  1826. 
The  opinions  of  the  Court  are  only  given  in  Shaw,  2d  edit.  p.  55.  The  defender  pleaded 
prescription,  and  contended,  that  although  it  were  true  that  he  derived  his  titles  a  non 
hahente  potestaiemy  yet  the  possession  for  forty  years  excluded  enquiry  into  its  origin. 
The  reply  to  that  defence  was,  that  the  title  from  the  Crown  in  favour  of  the  defender 
referred  to  the  origin  and  source  of  the  Crown's  right — viz.  the  act  of  annexation — that 
under  that  act  the  Crown  had  confessedly  no  right,  as  public  patronages,  of  which  this 
was  one,  were  excepted ;  hence,  that  as  the  title  must  be  clear  in  itself,  the  enquiry  into 
its  origin  was  opened  up  by  the  title,  and  it  proved  that  it  flowed  a  non  habente  potee- 
tatem.  This  was  a  very  strong  case  indeed ;  for  it  was  not  the  case,  as  here,  of  a  party 
onerously  acquiring  from  a  former  holder,  but  of  a  party  beginning  and  making  his  pre- 
scriptive title,  by  going,  as  it  was  said,  to  a  wrong  superior,  the  Crown,  and  taking  a 
charter  from  that  superior.     Yet  the  Court  sustained  the  prescriptive  title  as  a  title  to 

exclude. 

[196]  This  is  a  decision  directly  in  point  as  to  the  competency  of  such  enquiries  into 
the  origin  of  the  title,  and  such  objections  to  the  validity  of  the  granter's  right,  as  are 
proposed  by  the  Crown  in  this  case.  To  sustain  such  enquiries  and  objections  when 
stated  by  the  Crown  as  the  party  challenging,  necessarily  amounts  to  an  exception  in 
favour  of  the  Crown,  from  the  most  important  effect  of  the  prescription  introduced  by 
the  Act  1617 ;  and  as  I  hold  that  prescription  applies  to  the  Crown  equally  in  all 
respects  as  to  subjects,  I  must  find  that  there  can  be  no  such  reply  competent  to  the 
Crown,  when  excluded  at  the  instance  of  a  subject.  2.  Then  this  case  was  followed  by 
Forbes  v.  Livingstone,  November  29,  1827,  which  related  directly  to  the  validity  of  an 
alleged  grant  by  the  Crown,  as  contrary  to  the  Clan  Act,  and  appears  to  me  to  be  a  very 
direct  authority  upon  the  same  question  as  that  before  us.  I  cannot  see  that  it  can 
distinguish  that  case  from  the  present  in  principle,  that  the  objection  to  the  title  as 
invalid,  in  respect  of  the  provisions  of  the  Clan  Act,  and  flowing  a  non  habente  potestatem^ 
was  there  stated  by  a  subject  claiming  the  property.  It  was  surely  as  good  a  plea  to 
him  as  to  the  Crown,  if  relevant  at  all  against  prescription^  which  must  be  rested  on  a 
sufficient  title,  to  say — the  title  flows  a  non  domino^  since  the  Crown  could  not  grant  it, 
and  so  it  cannot  found  proper  prescriptive  possession.  By  whomsoever  stated,  it  is  the 
same  identical  plea.  But  as  prescription  under  the  statute  1617  is  not  a  punishment  for 
neglect,  but  a  protection  for  the  party  in  possession,  the  defence  good  against  one  party 
to  exclude  enquiry  into  the  original  validity  of  the  title,  must  necessarily  be  equally 
good  against  any  other  party.  (His  Lordship  read  a  sentence  from  the  opinion  of  the 
majority  of  the  Court  in  the  case  of  Forbes  v.  Livingstone,  Nov.  29,  1827,  (p.  175, 
Shaw,)  to  the  effect,  that  the  positive  prescription  excludes  all  enquiry  beyond  forty 
years  into  the  previous  titles,  so  that  it  cannot  be  legally  known  what  were  the  original 
tities,  and  their  previous  history  is  excluded.) 

But  then  it  is  said  that  the  fact  that  the  patronage  was  part  of  the  annexed  property 
is  an  essential  nullity  in  the  title,  and  that  in  order  to  make  a  title  sufficient  for  pre- 
scription, it  must  not  labour  under  essential  nullities.     But  this  is  not  an  essential 
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nolHty.  1.  It  is  not  established  or  proved  in  the  way  in  which  essential  nullities  are 
proved,  but  by  an  examination  and  enquiry  into  the  validity  of  Lhe  granter's  ri^ht. 
Hence  this  i&  only  another  way  of  stating  the  point,  already  adverted  to.  2.  No  defini- 
tion of  essential  nullities  in  the  law  of  Scotland  includes  want  of  title  in  the  grantor  of 
(he  deed  on  which  prescription  follows,  and  every  explanation,  on  the  other  hand,  limits 
the  import  of  the  exception  to  the  ordinary  meaning  of  the  terms — nullities,  ex  facie, 
which  deprive  the  title  of  the  character  of  a  formal,  complete,  and  valid  instrument. 
Want  of  power  in  the  grantor  is  not  a  mtium  reale  pleadable  against  the  prescriptive 
possession  of  the  disponer,  else  the  statute  truly  effected  nothing  of  value  for  the 
certainty  of  heritages.  3.  The  same  alleged  nullity  did  occur  in  the  Duke  of  Buccleuch 
r.  Caninghame ;  but  in  the  words  of  firskine,  "  time  was  held  to  stand  in  place  of  all 
requisites,"  and  the  defect  of  power  was  held  to  be  no  ground  of  challenge.  Eurther, 
if  the  enquiry  is  competent  at  all,  there  are  other  answers  on  the  fact.  It  is  said  aliena- 
tion of  the  annexed  property  without  an  act  of  dissolution  is  void.  But  here  it  is  not 
proved  by  the  references  in  the  deed  that  there  was  any  alienation  by  the  Crown.  On 
the  contrary,  I  do  not  read  the  disposition  of  1732  as  a  title  in  which  the  party  acknow- 
ledges that  he  derives  right  from  the  Crown.  It  may  stand  perfectly  well  as  a  separate 
independent  competing  title,  although  with  a  reference  to  the  means  [197]  of  getting 
soch  a  grant  from  the  Crown  as  might  exclude  the  pretension  that  the  patronage  had 
fallen  under  the  Act  of  Annexation,  the  explanation  of  which,  being  general  in  its  terms, 
might  often  create  difficulties  without  some  such  fortification.  This  is,  I  think,  the  just 
Tiew  to  be  taken  in  this  question  of  prescription  of  the  disposition  by  Lord  Home,  and 
even  of  the  early  grant  to  Lord  Home  by  Sir  George  Home,  a  century  before.  I  think 
wo  must  hold  that  the  right  was  claimed  separately,  although  it  was  hoped  that  the 
Crown  might  put  an  end  to  challenge  by  a  grant  under  some  act  of  dissolution.  Hence 
1  do  not  think  that  any  alienation  by  the  Crown  has  been  proved  at  all.  On  the  other 
hand,  if  the  enquiry  entered  into  by  the  Crown  were  admissible,  I  could  not  hold  that 
the  existence  of  an  Act  of  Parliament  for  the  dissolution  of  the  property  and  its  tenor 
was  proved  either  by  the  contents  of  the  party's  own  writs,  or  by  any  printed  list  of 
Acts  of  Parliament.  That  would  be  a  very  hazardous  ground  to  take  in  a  court  of  law ; 
and  therefore  I  consider  Mr.  Dundas  has  very  judiciously,  in  his  last  argument,  laid 
aside  the  notion  of  an  act  of  dissolution,  and  treated  the  case  independently  of  any  such 
slender  support.  However,  in  the  view  I  take  of  the  case,  the  enquiry  into  the  origin 
of  the  title  is  altogether  excluded,  as  the  reasons  of  challenge  of  that  title  resolve  into 
objections  of  the  same  character  as  those  which  have  been  often  repelled,  e,g,  want  of 
power  in  the  grantor — defects  in  the  progress  of  early  titles,  and  an  offer  to  prove  that 
the  true  title  in  law  was  originally  in  another,  from  whom  there  is  no  conveyance.  To 
exclude  such  objections,  and  in  order  to  prevent  the  uncertainty  as  to  rights  of  heritages, 
which  the  Act  1617  so  emphatically  describes  as  a  great  grief,  was  the  very  object  of  the 
statute  \  and  being,  as  Erskine  says,  for  the  benefit  of  the  parties  to  be  protected,  and 
not  founded  on  the  notion  of  any  neglect  on  the  part  of  others,  it  would  be  on  that 
ground  declared  to  operate  against  the  Crown  as  much  as  against  any  other  party 
challenging  rights  fortified  by  the  possession  required. 

It  may  be  right,  in  conclusion,  to  advert  at  le.ast  to  two  of  the  cases  relied  on  by 
the  CrowD.  The  Magistrates  of  Peebles,  Nov.  25,  1800,  (Baron  Hume,  457,)  was  a 
case  in  which  the  grant  of  annexed  property  had  never  been  followed  by  any  possession, 
while  the  Crown  had  complete  possession — its  title,  jtia  coronm,  being  sufficient  for 
possession.  Hence  this  case,  in  which  prescription  could  not  be  pleaded  for  the  grant, 
but  was  complete  against  it,  is  utterly  inapplicable  to  the  present.  The  case  of  Lock- 
hart  of  Lee  depended  on  this — 1.  That  the  alleged  title  had  been  evacuated  by  a  later, 
in  &vour  of  the  same  party,  which  excluded  the  patronage ;  2.  That  there  was  an 
eaaential  nullity  in  the  absence  of  the  requisite  for  a  novodamus ;  and  3.  There  was  no 
possession  even  alleged  against  the  Crown.  It  was,  therefore,  an  enquiry  into  the 
sufficiency  of  the  titles  (see  interlocutor)  in  a  proper  competition  of  titles.  These  are 
the  only  two  cases  which  appear  to  require  notice. 

I  would  therefore  propose  to  your  Lordships  to  sustain  the  second  plea  in  law  stated 
for  the  defender  on  record,  and  assoilzie  the  defender  from  the  whole  conclusions  of  the 
aeibn. 

I  must  add,  in  conclusion,  that  if  it  had  been  so  pleaded,  I' think  the  defender  had 
a  good  title  to  exclude. 
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Lord  Mbdwyn. — In  this  process  the  Lord  Advocate,  on  behalf  of  the  Crown, 
challenged  the  right  which  Mr.  Graham  has  given  to  Mr.  Lewis  of  the  patronage  of 
Bothkennar,  calling  for  production  of  the  titles  on  which  the  defence  is  founded,  which 
commence  with  a  disposition  granted  to  his  predecessor  in  1732  by  the  [198]  Earl  of 
Home,  and  followed  by  possession  under  it,  but  on  which  no  seisin  was  taken  till  the 
year  1837.  The  respective  pleas  of  the  parties  are  very  distinctly  stated  at  page  3,  in 
the  revised  case  for  the  Crown. 

The  defender  did  not  attempt  to  found  on  his  title  as  exclusive  of  this  challenge  of 
the  Crown.     This,  indeed,  he  could  not  do ;  for  he  had  to  make  out,  that  as  his  posses- 
sion had  been  all  along  on  personal  titles  without  infeftment,  this  patronage  had  never 
been  feudalized ;  and  it  was  more  especially  incumbent  on  him  to  show  this,  as  the 
first  title  founded  on  had  annexed  to  it  a  procuratory  for  completing  the  right  as  a 
feudal  subject ;  and  this  was  still  further  the  case  in  the  next  conveyance  of  the  right 
in  1746,  which  was  by  a  procuratory  alone  without  any  disposition.     I  am  aware,  that 
whenever  there  is  a  habile  title  for  prescription  with  the  requisite  possession  following 
on  it,  this  excludes  all  enquiry  into  the  prior  titles  or  prior  history  of  the  subject ;  but 
when  the  subject  is  such,  that  in  one  state  of  it  a  personal  right  will  carry  it,  while  in 
another  the  title  for  prescription  must  be  a  seisin  and  its  warrant;  then  when  a  party 
pleads  in  defence  a  personal  title  only,  he  must  show  that  the  subject  is  of  that  character 
to  which  a  personal  right  is  a  habile  title  for  prescription,  by  prior  titles,  or  history  of 
the  right  prior  to  the  title  commencing  the  prescriptive  period.     A  right  of  patronage 
is  an  apt  illustration  of  this  rule.     If  a  patronage  has  never  been  feudalized,  but  has 
always  been  held  and  transmitted  as  a  jus  inc&fporale,  a  personal  title  will  be  sufficient 
for  its  conveyance,  and  a  personal  title  with  possession  will  be  good  under  the  Act  1617 
to  secure  the  right  in  the  disponee ;  but,  on  the  other  hand,  if  it  has  at  any  time  been 
feudalized,  a  personal  title  which  does  not  connect  with  the  feudal  title,  will  not  be  a 
habile  title  for  prescription ;  for  I  do  not  understand,  that  if  once  it  has  been  conveyed 
as  a  feudal  subject,  a  patronage  can  regain  its  personal  character  by  a  prescriptive  posses- 
sion on  a  personal  title.     If  once  feudalized,  it  loses  its  character  of  a  jus  incorporcUe^ 
and  it  can  only  be  acquired  afterwards  by  a  title  habile  for  conveying  a  feudal  subject. 
,  I  have  no  idea  that  the  Crown  has  any  privilege  to  defend  against  the  Act  1617,  beyond 
what  a  subject  has. 

The  history,  then,  of  this  patronage  must  be  enquired  into,  and  the  defender  must 
show  that  it  never  was  feudalized ;  and  I  cannot  hold  that  prescription  excludes  this 
enquiry.  Prescription  can  only  apply  after  it  is  shown  that  the  nature  of  the  right  is 
such,  that  possession  on  a  title  without  seisin  will  operate  as  a  prescriptive  title. 

The  priory  of  Eccles  had  right  as  part  of  its  patrimony  to  the  churches  of  Eccles  and 
Bothkennar.  They  were  served  by  a  vicar  appointed  by  the  conventual  body.  On  the 
Reformation  this  religious  establishment  fell  into  the  hands  of  the  Crown.  As  a  life- 
rent of  the  benefice  was  given  to  Alexander  Home  as  commendator  in  1607,  the  Crown 
had  not  at  that  time  disponed  away  this  benefice;  but,  in  1609,  it  would  appear  that 
there  had  been  an  intention  on  the  part  of  the  C^own  to  grant  the  benefice,  with  the 
churches  of  Eccles  and  Bothkennar,  to  Sir  George  Home.  But  as  the  temporality  of 
the  benefice  had  been  annexed  to  the  Crown  by  the  Act  1587,  it  was  necessary  first  to 
dissolve  this  annexation.  I  think  there  is  suf&cient  evidence,  that  in  1609  an  Act  in 
favour  of  Sir  George  Home  was  passed,  although  it  cannot  be  produced,  and  it  has  not 
been  preserved  among  the  proceedings  of  Parliament,  as  has  happened  to  many  other 
private  acts  of  the  same  kind ;  and  I  am  not  disinclined  to  take  the  account  given  of 
its  nature  from  the  narrative  of  it  in  the  assignation  1624,  when  it  was  clearly  lying 
before  the  writer  of  that  deed  at  the  time,  more  especially  as  this  is  so  much  in  the 
ordi-  [199]  -nary  style  of  such  a  grant.  It  bears,  then,  that  in  the  Parliament  held  in 
the  month  of  June  1609,  our  sovereign  and  three  estates  of  Parliament  dissolved  all  and 
sundry  lands,  <&c.,  of  the  temporality  of  the  abbacy  or  priory  of  Eccles,  fra  the  Act  of 
Annexation  1587,  annexing  the  temporality  of  all  benefices  within  this  realm  to  his 
Majesty's  Crown,  together  with  the  parish  kirk  of  Eccles,  and  also  the  parish  kirk  of 
Bothkennar,  as  a  part  of  the  patrimony,  together  with  the  parsonage  and  vicarage  of  the 
said  kirks,  kirk  lands,  with  teind-sheaves  and  other  teinds,  as  a  part  of  the  spirituality, 
to  the  effect  his  Megesty  might  dispone  to  Sir  George  Home  all  lands  pertaining  to  the 
temporality,  together  with  the  advocation  of  the  two  kirks,  with  the  teind-sheaves  and 
teinds ;  and  to  the  effect  his  Majesty  may  erect  the  said  kirks  into  several  and  distinct 
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rectories,  or  parsonages  and  vicarages,  and  make  and  constitute  him  heritable  patron  of 
the  same  parish  kirks. 

Now  I  am  inclined  to  hold,  that  the  terms  of  the  Act  of  Parliament  1609,  thus 
ascertained  from  the  assignation,  disposes  of  some  important  points  in  this  cause.  In 
the  first  place,  it  shows  that  it  was  not  then  held  that  the  church  of  Bothkennar  was 
included  in  the  Act  of  Annexation,  and  became  part  of  the  annexed  property  of  the 
Crown.  It  bears  that  the  lands,  &c.,  of  the  abbacy  were  the  temporality  and  annexed, 
and  that  the  two  churches  were  only  part  of  the  patrimony,  and  indeed  the  spirituality 
of  the  benefice,  which  had  fallen  to  the  Crown  at  the  Reformation.  This  accords  with 
the  Annexation  Act,  wh::;h  does  not  include  patronages  among  the  subjects  of  annexa- 
^n ;  and  I  think  it  is  consistent  with  law.  Although  the  point  seems  to  have  been 
argued  in  some  earlier  cases,  it  was  not  decided  till  1783  ;^  and  then  it  was  held  that 
church  patronages  did  not  fall  under  the  act  of  annexation. 

That  this  judgment  was  well  founded  as  the  enunciation  of  an  historical  fact,  is,  I 
think,  very  clearly  shown,  if  we  look  at  the  first  great  erection  of  church  lands  into  a 
temporal  lordship,  which  took  place  after  the  Act  of  Annexation — the  lordship  of  Spyne 
in  1592.  The  parties  who  framed  the  Act  1587  were  the  same  who  advised  this  grant ; 
and  the  Parliament  1592  must  be  the  best  interpreter  of  an  Act  passed  by  its  immediate 
predecessor.  The  King  had  granted  a  charter  to  Alexander  Lindsay,  his  vice-chamberlain, 
with  the  advice  of  his  secret  council,  of  the  lordship  and  barony  of  Spyne,  and  a  vast 
variety  of  other  lands  in  the  counties  of  Elgin,  Forres,  and  Banff,  which  formerly 
belonged  to  the  Bishop  of  Murray,  and  which  are  declared  to  be  part  of  the  temporal 
patrimony  of  the  san^e,  and  are  now  in  the  King's  hands  in  virtue  of  the  Act  1587,  and 
bj  the  death  of  George  Douglas,  last  bishop.  The  charter  then  goes  on  to  state,  that 
certain  churches  which  are  enumerated,  with  the  teinds,  belonged  to  the  bishopric  as 
part  of  its  patrimony ;  therefore  the  King,  with  consent  of  his  council,  disunited  and 
dissolved  the  said  churches  from  the  bishopric,  and  erected  them  into  rectories,  with  the 
teinds  belonging  to  each,  for  the  support  of  the  minister,  granting  the  patronage  of  these 
ehuiclLes  to  Lindsay,  and  uniting  them  air  with  the  barony.  The  churches  are  said  to 
be  part  of  the  patrimony  only,  not  of  the  temporality  of  the  bishopric,  and  as  not 
annexed  the  King  disunites  them  from  the  benefice,  erects  them  into  rectories,  and  so 
bestows  them  on  the  disponee.  The  tenendas  is  of  the  barony,  with  the  patronages 
united,  to  be  held  of  the  Crown,  feudalizing,  of  course,  for  the  first  time  the  patronage 
of  these  churches.     This  charter  is  ratified  in  Parliament. 

[200]  Whenever  a  patronage  was  conveyed  along  with  lands  to  a  subject,  I  know  of 
no  instance  in  which  it  was  conveyed  as  a  jua  incorporcUe,  and  to  be  held  and  pass  by  a 
personal  title.  Had  the  grant,  contemplated  in  the  Act  1609,  to  Sir  George  Home,  and 
the  assignation  1624,  taken  place,  it  would  have  been  by  such  a  title  as  that  of  Lord 
Spyney,  and  a  subsequent  personal  title  would  not  have  carried  right  to  it,  which  did 
not  connect  with  that  charter.  But  sometimes  the  operation,  which  we  saw  in  the 
above  charter,  of  raising  a  church  into  a  rectory,  took  place  without  the  benefice  being 
attached  to  a  barony,  being  bestowed  upon  the  minister  serving  the  cure.  In  such  a 
case  we  do  not  hear  of  any  annexation  to  the  Crown  by  Act  1587,  or  consequently  any 
dissolution  by  Parliament.  There  is  no  doubt  a  dissolution  of  the  church  from  the 
eedesiftstical  benefice,  of  which  it  was  part  of  its  patrimony,  but  this  is  done  by  the 
Crown  charter  alone,  as  the  counterpart  of  the  right  of  union  inherent  in  the  Crown. 
Of  this,  I  may  mention  the  dissolution  of  Kirkliston  from  the  patrimony  of  the  arch- 
bishopric of  St  Andrews,  and  its  erection  into  a  separate  benefice.  It  had  been  a  mensal 
ehuieh  of  the  archbishop,  and  Parliament  ratified  what  had  been  done.  Had  it  been 
annexed  to  the  Crown  as  part  of  the  temporality,  the  procedure  would  have  been  different. 
I  may  also  refer  to  the  erection  of  the  lordship  of  Halirudhouse,  where  the  distinction  is 
also  clearly  shown.  Many  other  instances  might  be  given ;  but  I  hold  it  not  question- 
able that  a  benefice,  including  the  right  of  patronage,  was  not  comprehended  within  the 
temporality  of  the  great  ecclesiastical  benefice. 

On  this  point  I  may  remind  your  Lordships  of  the  case  of  the  Earl  of  Mansfield, 
18th  May  1830,  as  a  specimen  of  another  form  of  a  grant  of  a  patronage.  There  was  an 
erection  of  the  lordship  of  Scone  under  a  dissolution  in  the  same  year,  1606,  which  con- 
veyed certain  churches  and  their  teinds  along  with  the  lands  erected,  which  alone  are 

• 
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declared  to  be  the  temporality  of  the  abbacy,  but  declaring  that  the  right  of  preeenticg 
the  ministers  was  to  be  in  the  Crown.  Accordingly,  it  was  found  that  there  was  no 
sufficient  title  in  the  disponee  to  prescribe  a  right  of  presentation,  although  the  churches 
had  been  conveyed  to  him.     But  of  this  enough. 

2.  I  think  it  appears  that  the  church  of  Bothkennar  was  part  uf  the  patrimony  of 
the  priory  of  Eccles,  and,  prior  to  the  Reformation,  was  not  a  separate  patronage,  but 
patrimonial,  as  the  Act  of  Parliament^  after  dissolving  the  lands,  &c.,  of  the  temponlity 
of  Docles,  from  the  Act  of  Annexation,  further  dissolves  the  two  kirks  of  Eccles  and 
Bothkennar  from  the  abbacy  of  Eccles,  to  the  effect  that  the  King  may  dispone  the 
lands,  &c.,  to  Sir  George  Home,  together  with  the  right  of  patronage  of  the  said  kirks  ; 
and  also  to  the  effect,  that  the  King  may  erect  them  into  several  and  distinct  rectories. 
They  were  to  be  erected  into  a  separate  benefice,  carrying  the  right  to  the  teinds  to  the 
beneficiary,  giving  the  disponee  merely  the  right  of  presentation.  Had  this  intention 
been  followed  out,  there  can  be  no  doubt  that  this  would  have  feudalized  the  right  of 
patronage. 

3.  It  is  quite  clear  that  circumstances  prevented  the  Act  1609  being  followed  out  in 
favour  of  Sir  George  Home.  Had  it  been,  the  assignation  1624  would  have  said  so,  and 
would  have  been  a  disposition  of  the  patronage  of  the  church  of  Eccles,  and  not  merely 
an  assignation  to  the  Act  of  Parliament  in  so  far  as  regards  the  church  of  Eccles,  instead 
of  merely  giving  the  Earl  of  Home  power  to  obtain  from  the  Crown  right  to  this 
patronage.  Accordingly,  it  is  not  disputed  that  the  Crown  is  still  in  right  of  this 
patronage  of  Eccles,  never  having  parted  with  it.  It  contains  no  notice  of  the  church  of 
Bothkennar ;  and  it  appears  that  [201]  this  church  also  remained  with  the  Crown,  and 
that  the  Crown  presented  to  the  church  of  Bothkennar,  on  occasion  of  the  vacancies,  in 
the  years  1622,  1661,  and  1676. 

4.  I  remark  further,  that  I  do  not  concur  in  the  observation  that  there  is  here  no 
competition  of  titles.  If  by  this  is  meant  that  the  discussion  is  not  between  two 
disponees,  the  observation  is  correct ;  but  when  the  plea  is  not  simply  ^ure  coronoBy  that 
the  Crown  is  entitled  to  the  property  of  every  patronage  to  which  a  subject  cannot  show 
a  good  right,  but  when  the  Crown  shows  a  good  title,  with  possession,  as  is  done  here, 
the  title  which  is  pleaded  against  this  title,  and  seeks  to  get  the  better  of  it  in  virtue  of 
the  positive  prescription,  places  the  parties,  I  think,  in  the  position  of  pleading  on 
competing  titles. 

If,  then,  I  am  right  in  holding  that  this  patronage  did  not  fall  under  the  Act  of 
Annexation,  I  am  relieved  from  the  discussion  as  to  whether  the  positive  prescription 
applies  to  the  case  of  the  annexed  property,  where  no  dissolution  of  it  in  Parliament 
can  be  shown.  If  it  were  necessary  to  dispose  of  the  point,  I  rather  incline  to  hold  that 
there  is  sufficient  evidence,  considering  all  the  circumstances,  especially  the  notoriety  of 
the  practice,  that  the  Act  1609  did  pass,  to  the  effect  of  dissolving  the  temporality  of 
Eccles  from  the  Crown. 

It  appears,  then,  that  from  the  period  of  the  Reformation  down  at  least  to  1676,  this 
patronage  was  in  the  Crown,  undisposed  to  any  grantee.  Now  what  was  its  condition, 
with  regard  to  its  holding,  at  this  time)  It  is  pleaded  by  the  pursuer — ''that  the  priory 
of  Eccles  was  a  proper  feudal  subject  held  of*  the  Crown  before,  and,  cu  such,  by  the 
Crown  itself,  after  the  Reformation,  must  therefore  be  presumed,  unless  the  contrary  be 
shown."  I  think  it  is  a  mistake  to  say  that  the  priory  was  a  feudal  subject  held  of  the 
Crown.  This  was  not  the  condition  of  these  ecclesiastical  establishments,  nor  did  they 
hold  their  property  by  a  feudal  tenure.  We  have  not  the  foundation  charter  of  this 
priory,  and  do  not  know  whether  the  church  of  Bothkennar  was  a  part  of  its  original 
patrimony,  or  a  separate  grant  to  it  by  the  patron  at  a  subsequent  date ;  but  in  either 
case  the  conveyance  would  be,  like  fdl  such  grants,  in  puram  deemosinam  pro  aaluie 
animcB,  and  it  might  be  confirmed  by  the  King  or  the  Pope,  but  not  as  by  the  superior 
of  a  feudal  subject.  The  Conventual  body  was  not  vassal  to  a  superior.  The  reference 
made  to  the  charter  of  confirmation  in  1567,  of  a  grant  by  the  prioress,  might  be  the 
constitution  of  a  feudal  right  in  favour  of  a  vassal  to  the  priory,  but  this  will  not  show 
that  the  Con.ventual  body  held  it  as  a  feudal  subject  under  the  Crown.  The  Conventual 
body  feued  out  their  lands  to  vassals ;  it  was  the  only  mode  in  which  such  a  conveyance 
could  be  made,  as  it  could  not  be  disponed  away  and  become  the  property  of  a  layman 
in  any  other  form.     But  what  the  priory  retained  was  not  a  feudal  subject. 

When  the  priory  fell  to  the  Crown,  did  it  become  feudal?    I  think  it  did  not 
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This  benefice  just  fell  to  the  Crown  as  part  of  the  patrimony  of  the  priofy,  but  its 
ebaiacter  was  not  changed.  It  is  quite  true  that  the  right  of  the  Crown  in  lands  falling 
to  it  by  forfeiture,  "  is  constituted  jure  coroncB  without  seisin.  His  being  King  completes 
his  right  as  fully  as  a  seisin  does  the  rights  of  subjects.'/  ^  But  although  the  right  to 
kiids  is  completed  without  seisin,  this  does  not  mean,  [202]  that  when  a  subject  falls  to 
the  Crown,  the  same  consequence  will  follow  as  if  seisin  had  been  necessary  to  complete 
die  right,  when  it  was  not  required  to  complete  the  right  in  the  person  in  whose  place 
&e  King  now  stands.  It  will  not,  in  short,  feudalize  a  right  which  was  not  feudal 
hefore,  and  which  was  complete  without  seisin  in  the  predecessor.  In  short,  I  hold  that 
in  the  case  of  a  church  as  a  part  of  a  benefice,  it  passes  to  the  Crown,  and  is  held  by  it 
in  the  same  condition  as  before,  the  only  difference  being,  that  whatever  is  superstitious 
in  the  terms  under  which  it  was  held,  is  swept  away  by  the  abolition  of  the  Pope's 
jnnsdiction,  and  the  reformation  of  religion. 

There  is  no  doubt,  that  if  the  Crown  resolved  to  give  away  the  church,  with  the 
light  of  patronage,  to  a  subject,  it  would  have  been  by  a  disposition  with  a  feudal 
holding,  and  this  whether  it  was  attached  to  lands  6r  not.  This  title  could  only  be 
completed  by  resigning  on  the  procuratory ;  and  then,  but  not  till  then,  it  would  be 
fendalized,  and  incapable  afterwards  of  being  transmitted  by  a  personal  title  as  a  jus 
mcorporale^  which  it  no  longer  was,  unless  the  assignee  in  the  personal  right  could 
connect  himself  with  the  seisin  of  the  Crown  disponee.  But  it  does  not  appear  that  the 
Crown  ever  disponed  this  patronage  or  feudalized  it.  The  plea  of  the  Crown  is,  that  it 
k  still  a  part  of  the  annexed  property,  against  which  prescription  will  not  apply  ;  and 
the  defender  founds  his  right  on  the  disposition  1732,  by  which  the  Earl  of  Home, 
stating  himself  as  having  the  undoubted  light  of  the  temporality  of  Eccles,  and  of  the 
kirks  of  Eccles  and  Bothkennar,  dispones  to  Mr.  Graham  of  Airth  the,  patronage  of  the 
latter,  and  inserts  a  procuratory  of  resignation,  to  enable  him  to  complete  his  right. 
The  warrandice  is  from  fact  and  deed  only ;  and  the  assignation  to  writs  and  evidents 
specifies  only  the  Act  of  Parliament  1609,  and  the  assignation  1624.  This  obviously 
was  not  a  progress  which  could  convey  the  subject,  but  it  was  all,  no  doubt,  that  existed ; 
and  therefore  we  need  not  wonder  that  no  attempt  was  made  to  complete  the  title  by 
resigning  in  the  hands  of  the  Crown.  It  was  seen  that  it  might  be  the  commencement 
for  a  prescriptive  title,  but  was  not  to  be  acted  upon  immediately.  He  did  not  act  as 
patron  in  1743,  on  the  settlement  of  Mr.  Penman,  but  as  an  heritor  only;  and  as  the 
Crown  had  not  presented  on  this  occasion,  Mr.  Graham,  at  the  next  vacancy  in  1765, 
presented  by  means  of  a  trustee.  The  family  did  so  again  in  1783  and  1796.  All  these 
acte  of  possession  took  place  while  the  title  was  yet  pefsonal  and  latent.  It  may  be 
remarked,  however,  that  so  inveterate  is  the  notion  that  the  right  could  only  be  com- 
pleted by  resignation  under  the  Crown,  that  the  next  transmission  which  took  place 
after  the  disposition  by  Lord  Home,  is  by  a  procuratory  merely,  in  1746,  by  James 
Graham  of  Airth  to  William  Graham,  his  second  son,  by  which  he,  as  a  feudal  pro- 
prietor, grants  a  procuratory  for  resigning  the  patronage  of  Bothkennar,  "  purchased  and 
acquired  by  me  from  William  Earl  of  Home,  conform  to  the  right  and  disposition  granted 
in  my  favour,  of  date  3d  day  of  March  1732,"  in  the  hands  of  the  immediate  lawful 
snperiors.  The  other  subjects  contained  in  this  procuratory  were  resigned,  and  the  titles 
completed  on  it.  Neither  Mr.  Graham  nor  his  son,  however,  ventured  to  resign  the 
patronage  and  complete  a  title  to  it,  which  could  only  be  done  by  resigning  in  the  hands 
of  the  Crown.  The  defender,  in  his  additional  case,  seems  now  desirous  to  commence 
his  personal  title,  as  for  an  unfeudalized  subject,  with  this  deed.  I  doubt  whether  he 
oonld  validly  do  so,  as  it  is  calculated  only  for  conveying  a  feudal  subject.  It  has  no 
danae,  as  in  the  disposition  1732,  which  [203]  could  transfer  the  subject  under  any 
other  form  but  by  resignation,  indicating  that  the  subject  was  feudal ;  and,  therefore,  if 
the  defender  could  not  fall  back  on  the  disposition  1732,  I  could  not  hold  that  the 
procuratory  1746  was  a  habile  title  to  commence  prescription  by  possession,  as  of  a 
personal  right.  As  he  has  taken  up  the  right  to  the  procuratory  in  that  disposition  by 
serrice,  I  presume  he  is  the  heir  of  the  grantee,  although  it  appears  by  the  deed  1746, 
that  his  predecessor  was  the  second  son  of  the  grantee.  The  title  in  1765,  with  the 
poBseasion,  however,  would,  I  think,  be  sufficient  as  a  prescriptive  title  of  this  jtut 
ineorporalej  now  that  it  is  shown  that  no  grant  was  ever  made  by  the  Crown  so  as  to 

1  Ersk.  IL,  3,  §  44. 


54  HER   majesty's   ADVOCATE   V,    GRAHAM,   Ac.  vn   Dniaop. 

feudalize  it.  It  has  been  very  cleverly  acquired  by  the  Airth  family,  and  wrested  from 
the  Crown  by  this  series  of  latent  titles,  and  the  assertion  of  a  right  to  present  in  the 
absence  of  the  exercise  of  this  right  by  the  Crown. 

Lord  Monorbipf, — I  am  of  opinion  that  the  claim  of  the  Crown  to  the  patronage  of 
this  parish  of  Bothkennar,  and  all  the  grounds  on  which  it  is  maintained,  are  excluded 
by  a  valid  prescriptive  title  fully  established  in  the  defenders. 

We  must  attend  particularly  to  the  nature  and  conclusions  of  the  summons  ;  for,  in 
the  last  paragraph  of  the  additional  case  for  the  Lord  Advocate,  the  question  is  stated  as 
if  it  depended  whoUy  on  the  reductive  conclusion  applicable  to  the  procuratopy  of 
resignation  in  Lord  Home's  disposition,  and  the  titles  made  up  under  it.  But  I  appre- 
hend that  the  substantial  question  does  not  depend  on  that,  for  there  is  a  further  broad 
conclusion,  absolutely  necessary  to  sustain  the  'action,  in  these  words : — That  "  it  ought 
and  should  be  found,  decerned,  and  declared,  by  decree,  &c.,  that  the  said  right  of 
patronage  of  the  parish  kirk  of  Bothkennar  remained,  notwithstanding  the  said  Act  of 
Parliament,  in  our  royal  predecessors,  and  now  belongs  to,  and  is  vested  in  us  exclusively, 
as  undoubted  patrons  thereof,  and  that  we  and  our  royal  successors  have  the  sole  and 
undoubted  right  of  presenting  ministers  thereto."  There  are  some  assumptions  in  the 
first  part  of  this  conclusion,  which  render  it  not  altogether  well  adapted  for  the  trial  of 
the  proper  question  between  the  parties  on  its  fair  basis.  They  are  incidental  matters  of 
discussion  •  and  the  real  case  of  the  defenders  does  not,  as  I  understand  it,  depend  on  their 
making  out  a  certain  effect  of  the  Act  of  Parliament  here  referred  to,  but  on  much 
broader  grounds  quite  independent  of  it.  However  this  may  be,  it  is  evident,  that 
unless  the  last  part  of  the  conclusion  can  be  sustained  on  solid  legal  grounds,  the 
pursuers  can  have  no  legal  interest  to  maintain  the  action  to  any  effect  whatever. 

The  material  question,  therefore,  is  on  that  conclusion ;  and  it  is,  whether,  on  the 
grounds  of  fact  and  law  maintained,  the  pursuers  are  entitled  to  a  decree,  declaring  that 
the  exclusive  right  to  the  patronage  of  this  parish  is  now  vested  in  the  Crown  1 

The  defenders  meet  this  demand  by  a  plea  of  prescription  under  the  statute  1617, 
c  12,  founded  on  titles  and  possession,  stated  to  be  sufficient  in  their  own  nature  to 
sustfidn  that  defence,  and  to  exclude  all  enquiry  as  to  the  merits  of  the  original  titles 
themselves,  or  into  the  merits  of  any  other  title  which  may  be  set  up  by  any  other  party. 

It  is,  therefore,  fundamental  in  the  case,  that  this  is  a  question  of  prescription. 
Whatever  may  be  said  about  the  original  rights  of  the  Crown  on  the  effect  of  the  Act 
of  Annexation,  in  reference  to  other  questions,  they  can  have  no  effect  here,  unless  they 
can  be  applied  to  a  question  of  statutory  prescription,  when  correctly  pleaded  by  an 

adverse  party.  ^    -    , 

[204]  As  it  appears  to  me  that  the  general  scope  of  the  argument  of  the  pursuers, 
and  much  of  the  detail  of  it^  runs  counter  to  the  fundamenal  principle  of  the  law  of 
prescription,  I  think,  it  very  necessary  to  have  directly  in  our  view  the  terms  of  the 
preamble  of  the  Act  1617,  and  of  its  leading  enactment.  The  preamble  runs  thus  :— 
"  Considering  the  great  prejudice  which  his  Majesties  lieges  sustaines  in  their  lands  and 
heritages,  not  only  by  the  abstracting,  corrupting,  and  concealing  of  their  true  evidents, 
in  their  minority  and  lease  age,  and  by  the  omission  thereof,  by  the  injury  of  time, 
through  war,  plague,  fire,  or  suchlike  occasions ;  but  also  by  the  counterfeiting  and 
forging  of  false  evidents  and  writs,  and  concealing  of  the  same  to  such  a  time,  that  all 
means  of  improving  thereof  is  taken  away ;  whereby  his  Majesties  lieges  are  constitute 
in  a  great  uncertainty  of  their  heritable  rights,  and  divers  pleas  and  actions  are  moved 
against  them,  after  the  expiring  of  thirty  or  fourty  years,  which  neverthelesse,  by  the 
civil  law,  and  by  the  lawes  of  all  nations,  are  declared  void  and  ineffectual  And  his 
Majesty,'according  to  his  fatherly  care,  which  his  Majesty  hath,  to  ease  and  remove  the 
griefs  of  his  subjects,  being  willing  to  cut  off  all  occasion  of  pleas,  and  to  put  them  in 
certainty  of  their  heritage  in  all  time  coming,"  &c. 

On  this  preamble,  which  it  is  impossible  to  misunderstand  or  explain  away,  the  Act 
"  statutes,  finds,  and  declares.  That  whosoever  his  Majesty's  lieges,  their  predecessors 
and  authors,  have  brooked  heretofore,  or  shall  happen  to  brook  in  time  coming,  by 
themselves,  their  tenants,  and  others  having  rights ;  their  lands,  baronies,  annualrents, 
and  other  heritages,  by  virtue  of  their  heritable  infeftments/'  &c.,  "  for  fourty  years, 
continually  and  together,  and  that  peaceably,  without  any  lawful  interruption,  shall 
never  be  troubled,  pursued,  nor  unquieted  in  the  rights  and  property  of  their  lands  and 
heritages  foresaids  by  his  Majesty,  or  others  their  superiors  and  authors,  their  heirs  and 
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sneceBBOis ;  nor  by  any  other  person,  by  virtue  of  prior  infef tments,  public  or  private ; 
nor  upon  no  other  ground,  reasons,  or  argument,  competent  of  law,  except  for  false- 
hood ; "  and  it  declares  all  such  rights  to  be  good,  valid,  and  sufficient  rights  for  brook- 
ing of  the  heritable  right  of  the  same  lands  and  others  foresaid. 

Though  this  statute  speaks  of  rights  held  by  seisin,  and  makes  provisions  on  that 
supposition,  it  has  been  long  settled  law  that  it  applies  to  all  heritable  rights,  and 
qwcially  to  rights  of  patronage  held  and  transmitted  by  personal  titles  only. — See  the 
authorities,  as  quoted  in  defender's  case,  pp.  10,  11.  If  personal  titles,  sufficient  for 
prescription,  are  produced,  I  have  no  idea  that  it  is  incumbent  on  him,  after  one  hundred 
years'  possession,  to  prove  the  negative — that  it  never  was  feudalized  in  other  parties  at 
any  earlier  date. 

The  statute  contains  no  exception  in  favour  of  the  Grown,  but  expressly  the  reverse, 
providing  that  the  parties  entitled  to  the  benefit  of  it  shall  not  be  troubled,  &c.,  "  by 
his  Majesty  or  others,"  &c. 

Under  the  statute  thus  explained  and  applied,  Mr.  Graham  defends  his  right  to  the 
patronage  of  Bothkennar  against  the  claim  of  the  Crown,  upon  the  titles  enumerated  on 
pp.  4  and  5  of  the  defender's  case,  originating  in  a  disposition  hy  the  Earl  of  Home  in 
1732,  and  comprehending  a  disposition  by  James  Graham,  the  disponee,  in  1746,  and  a 
settlement  by  onerous  marriage-contract  in  1760,  on  which  the  late  Thomas  Graham 
made  up  his  title  expressly  as  heir  of  provision,  and  on  possession,  maintained  to  be 
sofficient  for  establishing  the  title  by  prescription,  and  excluding  all  enquiry  as  to  the 
original  validity  of  the  title  either  in  the  £arl  of  Home,  or  in  his  immediate  disponee. 

[206]  The  Officers  of  State  meet  this  defence  by  an  argument,  which  appears  to  me 
to  be  inconsistent  with  the  whole  principle  of  the  statutory  law  ojf  prescription.  They 
present  us  with  an  elaborate  deduction  of  what  they  state  to  have  been  the  actual  nature 
and  merits  of  the  titles  by  which  this  right  of  patronage  had  been  held  previous  to  the 
date  of  Lord  Home's  disposition  in  1732 — one  hundred  and  ten  years  before  the  date 
of  the  present  action — the  effect  of  which,  when  stripped  of  the  special  matter  thus 
involved,  is  simply  to  infer  that  that  title  proceeded  a  non  hdbente  potestatem,  and, 
therefore,  that  it  and  all  that  followed  on  it  must  be  null  and  void. 

If  the  principle  of  this  plea  could  be  listened  to  as  a  general  doctrine,  we  might  shut 
oar  books  on  the  law  of  positive  prescription ;  for,  in  nine  cases  out  of  ten  which  have 
been  tried  in  reference  to  that  law,  the  allegation  of  the  party  seeking  to  evict  the  right 
pfescriptively  possessed,  has  been,  that  the  original  titles  founded  on  had  proceeded  a 
non  habenie  poiedatem  ;  and  I  humbly  apprehend,  that  if  the  statute  has  any  meaning 
in  its  preamble,  and  the  enactment  following  it,  the  very  purpose  of  it  was  to  exclude 
any  such  enquiry,  and  to  raise  an  absolute  presumption  of  error,  falsehood,  forgery,  or 
some  other  fatal  nullity,  against  all  the  averments,  and  all  the  muniments  founded  on 
in  support  of  them,  for  showing  that  the  titles  by  which  the  possession  has  been  held 
were  derived  from  some  party  who  had  no  power  to  constitute  them.  The  particular 
groonds  on  which  such  a  defect  of  power  may  be  alleged,  cannot  alter  the  thing.  Apart 
from  prescription,  the  offer  to  prove  that  the  title  is  derived  a  non  habente  potestatem, 
hy  a  party  who,  but  for  that  title,  would  have  right  to  the  property,  is  as  relevant  on 
one  ground  as  on  another.  But^  in  a  case  of  prescription,  to  answer  the  plea  by  under- 
taking to  show  that,  on  the  merits  of  the  titles,  the  defender's  author  had  not  power  to 
grant  the  dispositions,  is,  in  my  judgment,  to  do  away  prescription  altogether.  Without 
going  so  far  as  to  say,  with  Lord  Braxiield,  in  Scott  v.  Stewart,  10th  August  1778,^  that 
"*  it  is  the  purpose  of  prescription  to  support  bad  titles :  good  titles  standing  in  no  need 
of  prescription  " — I  hold  that  it  is  the  purpose  of  prescription  to  exclude  sdl  enquiry  as 
to  whether  titles,  habile  in  their  form,  on  which  prescriptive  possession  has  followed, 
were  in  their  original  nature  and  constitution  good  or  bad — and  specially  the  enquiry, 
whether  the  author  from  whom  they  have  proceeded  had  power  to  grant  them  or  not. 
When  prescription  has  run,  there  is  an  absolute  presumption  that  they  are  good.  And, 
having  this  view  of  the  objects  of  the  statute,  I  would  say  confidently,  in  the  words  of 
Lord  Pitfour,  in  Campbell  v,  Wilson,  December  19,  1765,^  that  this  law  of  prescription, 
hy  so  excluding  all  such  questions,  "  is  the  great  security  of  our  most  valuable  property, 
oor  Lmd  rights." 

If  we  have  got  thus  far  in  regard  to  the  principles  which  regulate  the  law  of  pre- 
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scription,  I  should  have  thought  that  the  present  case  should  be  of  easy  solution.  There 
are  titles  vested  in  the  defenders  and  their  authors,  from  the  year  1732,  down  to  the 
date  of  the  summons  in  the  pi-esent  action  in  1824,  which,  according  lo  all  authorities, 
in  the  absence  of  every  other  enquiry,  are  habile  and  sufficient,  as  titles  of  prescriptive 
possession,  for  securing  the  right  under  the  statute.  It  may  be,  that  the  disposition  by 
Lord  Home  in  1732,  contains  more  [206]  than  was  necessary  to  its  purpose.  It  narrates 
that  Lord  Home  had  right  to  the  patronage  of  Bothkennar,  in  virtue  of  his  undoubted 
right  to  the  temporality  of  the  Abbacy  of  Eccles,  of  which  the  kirk  of  Bothkennar  is 
said  to  have  been  a  part.  This  is  probably  true.  But  I  humbly  apprehend  that  it  is 
foreign  to  the  present  enquiry  on  tbe  effect  of  the  law  of  prescription.  If,  whenever 
the  charter,  disposition,  or  other  title,  on  which  prescription  is  pleaded,  refers  to  prior 
rights  or  titles  as  the  foundation  of  the  granter's  own  right,  it  is  competent  to  investigate 
and  try  the  whole  merits  as  to  the  validity  of  such  titles  in  the  person  of  the  granter, 
there  would  be  an  end  of  the  law  of  prescription  in  a  vast  proportion  of  the  cases  to 
which  it  applies.  Just  take  the  common  case  of  a  charter  of  lands,  with  infeftment 
thereon,  or  seisins  standing  together  for  a  hundred  years,  and  with  full  undisturbed 
possession — would  it  avail  against  the  prescriptive  right,  that,  in  the  original  charter,  it 
might  be  narrativh  set  forth  that  the  granter  derived  his  own  right  from  some  prior 
title  or  specified  grant,  to  the  effect  of  enabling  the  party  challenging  this  right  in  the 
grantee  to  try  the  whole  question  as  to  the  validity  of  that  prior  title  or  grants  by 
reference  to  extraneous  documents,  or  the  general  history  of  such  rights  ?  This  woald 
be  just  to  say,  that  the  statute  has  no  effect  at  all.  But  the  case  appears  to  me  to  be 
the  same  with  regard  to  a  right  of  patronage  held  by  disposition,  with  prescriptive  right. 

I  am  of  opinion,  that  the  possession  established  in  the  present  case  is  sufficient.  I 
may  toy  a  few  words  on  it  afterwards ;  but  at  present  I  assume  it  to  be  so. 

How,  then,  is  it  that  this  case  of  prescription  can  be  resisted  ?  It  is  said  that  there 
is  an  exception  from  the  rule,  that  rights  of  patronage  may  be  carried  by  personal  dis- 
position, and  that,  if  the  right  has  been  once  feudalized,  it  requires  infeftment;  and 
then  the  pursuers  just  assume  that,  if  the  right  had  been  at  one  time  in  the  Crown,  it 
is  the  same  case  as  if  it  were  a  right  held  by  infeftment ;  because  the  Grown  requires 
no  infeftment  to  support  its  original  title  ^ure  coronce.  This  appears  to  me  to  be  a  most 
inconclusive  plea  in  all  its  parts.  In  the  first  place,  I  have  doubts  whether  the  assumed 
exception  refers  at  all  to  a  case  of  prescription.  I  have  not  observed  that  it  is  so  stated 
by  any  authority,  except  one,  for  which  I  have  great  respect,  Mr.  Dunlop,  in  rather  a 
loose  expression.  I  should  look  for  earlier  authority.  Aiid,  if  it  is  to  be  so  applied  in 
a  case  like  the  present,  I  do  not  see  what  it  amounts  to  but  a  controlling  of  tbe  pre- 
scriptive title,  by  looking  back  into  anterior  rights,  which,  according  to  the  words  of  the 
Act,  it  is  not  competent  to  enquire  into.  But,  at  any  rate,  there  is  a  clearer  fallacy  in 
the  plea.  The  doctrine  seems  to  me  to  refer,  not  to  any  thing  in  the  original  creation 
of  tbe  right  of  patronage,  but  to  the  state  of  the  title  in  feudal  form  in  the  petson  of 
the  disponee's  author ;  and  to  a  question  with  another  party  deriving  right  from  him. 
If  that  author  had  made  it  a  feudal  estate,  though  it  might  be  perfectly  competent  for 
him  to  convey  it  by  personal  disposition,  it  might  be  reasonably  doubtful  whether  a  pre- 
scriptive right  could  be  established  on  that  title,  so  as  to  exclude  a  third  party  obtaining 
a  competent  feudal  title  from  the  same  author.  I  don't  say  how  that  might  be,  seeing 
no  precise  authority  on  it.  But  it  is  evidently  a  very  different  thing  to  say,  that  it 
would  not  exclude  other  parties,  not  deriving  any  right  from  that  author,  but  raising 
up  other  titles  alleged  to  be  preferable  to  his.  In  that  case,  the  feudal  title  might  or 
might  not,  according  to  circumstances,  exclude  the  personal  right,  as  long  as  no  pre- 
scription was  in  the  [207]  way.  But  I  should  think  it  a  clear  matter  that  it  would  not 
overrule  a  prior  personal  right  fortified  by  prescriptive  possession. 

There  is,  however,  yet  a  remaining  difficulty  in  this  part  of  the  argument  of  the 
pursuers.  They  assume  that^  if  they  can  show  that  there  was  an  original  title  to  this 
patronage  in  the  Crown,  derived  from  the  Abbacy  annexed  to  the  Crown,  that  title  must 
be  held  as  equivalent  to  a  title  by  seisin,  though  none  existed.  I  cannot  see  any  truth 
or  correct  reasoning  in  this  plea.  The  assumed  or  conceded  fact  is,  that  the  patronage 
was  not  held  by  any  feudal  title,  and  passed  to  the  Crown  without  it ;  and,  even 
assuming  it  to  be  otherwise,  the  moment  it  came  to  be  vested  in  the  Crown  it  no  longer 
could  be  a  feudal  subject,  and  might  pass  by  personal  titles  quite  sufficient  to  create  a 
ground  of  prescriptive  right.     Therefore,  howsoever  it  came  to  Lord  Home,  there  is  no 
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abeQidity  or  anomaly  in  the  idea,  that  in  one  way  or  another  he  had  such  a  title,  that 
his  disposition  might  be  sufficient  for  warranting  the  possession  which  followed,  and  by 
that  possession  establishing  a  valid  right  by  positive  prescription.  For  I  can  by  no 
means  assent  to  the  proposition,  that  the  assumption  of  a  right  in  the  Grown  is 
necessarily  equivalent  to  a  title  by  seisin.  I  should  rather  say  it  was  quite  otherwise — 
and  that  the  right,  being  once  in  the  Crown,  even  though  previously  feudalized,  might 
pass  by  any  competent  form  of  title,  and  equally  by  personal  disposition  as  by  charter 
and  seisin.  And  then,  in  the  question  of  prescription,  how  can  it  be  that,  according  to 
the  principle  of  the  statute  1617,  it  should  be  held  that  the  statute  shall  not  take  eifect, 
merely  because  by  intricate  investigation  you  make  out  that,  at  some  time  or  another, 
that  right  of  patronage  had  once  been  in  the  Crown. 

If,  indeed,  it  were  true  that,  in  the  case  of  patronage,  the  statute  does  not  affect  the 
lights  of  the  Grown,  (which,  after  all,  is  the  real  drift  of  the  argument,  contrary  to  the ' 
express  words  of  the  statute,)  there  might  be  a  serious  ground  of  difficulty.  But  this 
has  not  been  said,  and  cannot  be  seriously  maintained.  And  yet,  if  it  be  not  so  said,  I 
see  not  how  the  argument  can  be  maintained,  any  more  than  it  might  be  by  any  private 
family  founding  on  a  title,  whether  by  infeftment  or  not,  derived  from  some  entirely 
different  party  antecedent  to  Lord  Home's  disposition.  It  always  comes  to  the  same 
thing,  whether  the  law  of  prescription  is  to  have  effect  or  not.  If  it  has,  it  is  the  same 
for  dl  parties,  once  the  habile  title,  and  the  peaceable  possession,  are  established. 

Suppose  the  case  of  a  simple  disposition  of  a  patronage  by  the  Crown,  not  followed 
hy  infeftment,  but  followed  by  possession  for  centuries.  Gould  another  disponee  of  the 
Crown  evict  that  right  1  I  apprehend,  clearly  not ;  and  yet  that  is  a  much  stronger 
case  than  that  of  a  party  not  deriving  right  from  the  first  disponee  attempting  such 
eviction. 

A  singular  view  of  this  point  of  the  case  has  been  suggested,  which,  if  I  understand 
i^  imports  that  there  must  be  a  double  prescription.  First,  forty  years'  possession  on  a 
peraonal  title,  as  necessary  to  render  it  a  habile  title  for  prescription,  and  then  another 
course  of  forty  years  to  validate  it  against  a  claim  founded  on  a  prior  title  alleged  to  be 
preferable.  I  know  not  on  what  authority  this  can  be  said.  No  such  thing  is  to  be 
found  in  the  statute ;  and  it  seems  truly  to  amount  to  a  denial  of  the  general  rule  of 
law  laid  down  by  all  the  authorities,  and  recognised  by  the  Court  in  many  cases,  that, 
in  rights  of  patronage  held  without  seisin,  a  personal  disposition,  with  forty  years' 
poesession,  establishes  a  prescriptive  right  under  the  statute.  It  is  impossible,  therefore, 
in  my  opinion,  that  we  can  now  sanction  such  a  proposition. 

[208]  The  main  stay  of  the  plea  of  the  pursuers  originally  consisted  in  an  assump- 
tion, that  the  Act  1617  could  not  affect  the  property  of  the  Grown  annexed  by  the  Act 
1587,  and  that  an  act  of  dissolution  was  indispensably  necessary ;  and  on  the  further 
aasamption,  that  thiB  right  of  patronage  was  annexed  to  the  Grown  as  belonging  to  the 
Abhacy  of  Eccles.  We  can  scarcely  have  any  hesitation  now  on  this  point.  The  Act 
1587  expressly  excepts  lay  patronages.  But  surely  the  words  of  the  statute  1617, 
applying  expressly  to  the  Crown  generally,  might  have  seemed  a  sufficient  answer  to  the 
plea ;  and  the  concurring  authority  of  M^Kenzie,  whose  statement  in  his  Observations 
aeems  little  affected  by  the  sentence  in  his  Institute,  Stair,  and  Erskine,  may  surely  be 
thought  sufficient  to  settle  the  point,  that  the  statute  does  apply  to  the  annexed  property 
of  the  Crown,  notwithstanding  a  rash  expression  in  Stewart's  Answers  to  Dirleton,  con- 
trary to  the  assumption  in  Dirleton's  doubt  itself,  and  foreign  to  the  matter  of  the 
question  stated,  which  evidently  had  reference  to  the  negative  prescription.  But  this 
is  put  out  of  all  doubt  by  the  Act  of  Sederunt  1630,  in  which  the  officers  of  the  Grown 
and  the  Court  equally  held  it  to  be  unquestionable  that  the  Act  did  apply,  and  was 
distinctly  intended  to  apply,  to  the  annexed  property  of  the  Grown,  and  that  the  pre- 
scription could  only  be  interrupted  by  a  positive  proceeding,  adopted  on  the  part  of  the 
King,  within  the  thirteen  years  allowed  by  the  statute ;  and  by  the  two  reported  cases 
mentioned  by  the  Justice-Clerk,^  which  proceed  on  the  same  clear  assumption.  There 
might  have  been  much  reason  to  doubt  the  leg-ality  or  the  effect  of  that  extraordinary 
proceeding ;  but  it  was  confirmed  by  the  Act  1633.  It  certainly  could  not,  in  any  view, 
go  farther  than  to  keep  the  matter  open  in  any  particular  case  for  forty  years  from  the 
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date  of  the  publication  in  1630.     It  cannot  bear  on  the  present  case,  otherwise  than  as 
it  demonstrates  that  the  Act  1617  was  universally  held  to  apply  to  the  annexed  property. 

If  it  were  necessary  to  the  result,  the  plea  fails  in  the  other  branch  of  it.  There  is 
no  evidence  to  satisfy  the  Court  that  this  patronage  ever  was  annexed  to  the  Grown. 
It  was  said  that  it  was  not  a  patronage  properly,  but  a  benefice  of  the  Priory  of  Eccles. 
This  would  rather  prove  the  reverse  of  the  proposition.  But  what  occasion  or  com- 
petency is  there  to  enquire  into  it  ?  Above  a  hundred  years  ago,  Lord  Home  held  it. 
He  conveyed  it  to  Mr.  Graham  by  disposition  in  1732 ;  and  it  was  settled  by  marriage 
contract  in  1760.  Ex  hypothesi  prescription  has  long  run.  And  what  competency, 
then,  is  there  in  the  Grown,  or  any  one  else,  now  alleging  annexation  at  an  earlier  period, 
any  more  than  there  would  be  in  alleging  any  other  defect  or  nullity  in  Lord  Home's 
title  ?    I  see  no  competency  in  the  enquiry. 

On  the  second  part  of  the  case,  the  question  of  possession,  I  have  no  doubt  that  the 
acts  of  possession  here  established  are  quite  sufficient  to  sustain  the  prescriptive  right. 

There  may  be  possession  of  a  right  of  patronage  in  various  ways ;  but,  no  doubt,  the 
chief  use  of  it  is  in  acts  of  presentation  to  the  benefice.  Now  here,  though,  upon  the 
first  vacancy  after  1732,  which  happened  in  1743,  the  settlement  was  allowed  to  take 
place  by  popular  call,  Mr.  Graham  concurring  in  it,  according  to  the  practice  very  common 
at  that  period,  and  which  had  been  followed  on  the  previous  vacancy  in  1722,  there  are 
three  distinct  acts  of  presentation,  [209]  in  1765, 1783,  and  1796,  followed  in  each  case 
by  the  induction  and  long  possession  of  the  presentee  as  minister  of  the  parish ;  and 
more  than  forty  years  had  elapsed  even  from  the  last  of  those  dates  before  the  present 
action  was  raised  in  1842.  It  is  evident  therefore,  that,  according  to  all  the  authorities, 
there  is,  by  these  acts,  the  most  abundant  possession  which  can  be  required  in  any  such 
case.  But,  in  addition  to  this,  it  is  shown  from  the  records  of  the  Teind-Gourt,  that  in 
two  several  processes  of  locality,  in  1774  and  1830,  first  Mr.  William  Graham,  and  then 
Mr.  James  Graham,  were  expressly  recognised  as  the  patrons  and  titulars  of  the  parish  ; 
and,  in  the  first  of  these  instances,  an  important  privilege  attached  to  the  right  of 
patronage  was  asserted,  exercised,  and  given  effect  to.  If  anything  more  were  wanting, 
the  negative  fact  would  be  conclusive,  that  neiiher  in  1722  nor  in  1743 — ^nor  on  any  of 
the  three  successive  vacancies  in  1765,  1783,  and  1796 — nor  in  any  of  the  processes  of 
locality — was  any  claim  to  the  patronage  put  forward  on  the  part  of  the  Crown.  In 
such  circumstances,  a  more  complete  case  of  positive  prescription  of  such  a  right  can 
hardly  be  conceived. 

An  attempt  is  made,  indeed,  to  impeach  the  validity  of  the  acts  of  presentation,  on 
the  ground  that,  in  two  of  them,  those  of  1765  and  1783,  there  was  a  special  personal 
disqualification  in  the  two  Mr.  Grahams,  and  that  the  parties  who  presented  were  trustees 
for  them.  The  defenders  say  truly,  that  there  is  no  evidence  of  the  fact  on  which  the 
objection  is  founded ;  and  it  is  not  a  little  doubtful  whether  it  could  have  been  entertained, 
even  though  it  had  been  raised  at  the  time.  But  what  relevancy  is  there  in  the  state- 
ment, in  a  question  of  prescription  like  the  present  ?  The  question  is,  whether  acts  of 
presentation  were,  as  matter  of  fact,  exercised  under  the  title  of  Graham  of  Airth.  If 
any  of  those  acts  were  liable  to  any  challenge  or  objection,  on  personal  objection,  they 
were  not,  in  fact,  challenged  or  objected  to.  The  ministers  were  all  inducted  into  the 
benefice  in  virtue  of  them  ;  all  and  each  of  them  were  far  beyond  the  years  of  prescrip- 
tion before  the  date  of  this  action — even  if  that  were  necessary  to  exclude  such  a 
challenge  now  ;  and  the  ministers  so  inducted  had  successively  had  full  possession  of  the 
benefice  for  at  least  seventy-seven  years.  I  apprehend  that  such  possession  was  posses- 
sion for  the  patron;  that  that  simple  fact  establishes  possession  under  the  title  of 
patronage ;  and  that  it  is  now  altogether  incompetent  to  enquire  into  such  grounds  of 
objection  to  the  particular  acts  of  presentation. 

Lord  Cockburn. — The  whole  case  of  the  pursuer  depends  upon  the  fact,  that  this 
patronage  was  anciently  feudalized  in  the  hands  of  the  Grown.  It  was  so,  he  says,  by 
its  having  formed  a  portion  of  the  barony  of  Eccles,  which  devolved  on  the  Crown  at 
the  Reformation ;  or  at  least  its  having  been  annexed  to  the  Crown,  no  matter  how. 

If  I  could  not  decide  the  question  before  us  without  knowing  the  exact  truth  of  this 
statement,  I  should  require  more  information  than  we  have  even  yet  obtained ;  and  no 
wonder,  for  the  defender  has  expressly  declined  to  go  into  historical  researches,  which 
he  thinks  he  has  a  plea  to  exclude.  But  I  desire  no  further  investigation,  because  I 
hold  all  this  matter  to  be  superfluous  and  irrelevant.     Its  introduction  into  the  discus- 
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don  has  only  given  an  air  of  difficulty,  and  perhaps  even  of  mystery,  to  a  cause  which, 
when  confined  to  its  proper  merits,  is  exceedingly  simple. 

The  defender  holds  this  patronage  under  a  grant  from  a  private  party.  The  deed 
does  not  state,  or  imply,  that  the  patronage  had  been  acquired  from  the  [210]  Crown, 
or  had  ever  belonged  to  it.  On  the  contrary,  it  contains  statements  and  provisions 
mther  of  an  opposite  tendency.  AH  that  it  sets  forth  with  respect  to  the  disponers' 
title  to  dispone,  is,  that  he  is  the  "  undoubted  owner  "  of  the  patronage.  The  defender 
and  his  predecessors  have  possessed  upon  this  disposition  for  above  forty  years — at  least 
I  hold  this  to  be  the  fact.  He  has  not  possessed  upon  a  seisin,  but  only  upon  a  personal 
title.    A  personal  title,  however,  is  sufficient  for  the  prescription  of  a  patronage. 

Now,  I  do  not  require  to  go  beyond  this  single  and  well-established  principle,  that 
possession  for  forty  years,  upon  an  adequate  title,  no  matter  what  it  may  happen  to  be, 
excludes  all  discussion  of  alleged  pre-existing  flaws. 

I  am  not  aware  that  this  principle  is  even  attempted  to  be  questioned  in  its  applica- 
tion to  the  case  of  a  private  party.  Suppose  that  the  Grown  was  not  here,  but  that  the 
parsuer  was  an  individual,  to  whom,  were  it  not  for  the  defender's  prescription,  this 
patronage  would  belong.  I  do  not  understand  it  to  be  maintained  that  this  private 
party  could  disturb  the  prescriptive  title,  by  getting  into  objections  which  would  have 
been  irresistible  if  stated  before  the  forty  years  had  expired.  In  the  case  of  all  other 
objections,  except  that  of  feudalization,  the  defender  himself  does  not  maintain  this.  In 
law  and  in  justice,  there  can  be  no  stronger  objections  to  a  title  than  that  it  proceeded 
from  fraud — force — incapacity — or  a  non  domino.  These  are  the  greatest  flaws  that  can 
exiBt,  yet  it  is  admitted,  or  at  least  it  is  certain,  that  prescription  excludes  the  statement 
of  them  aU — and,  indeed,  that  this  is  its  very  purpose.  It  seems  to  be  imagined  that 
there  is  something  peculiar  in  the  objection,  that  the  personal  title  is  inconsistent  with 
an  ancient  feudalization.  But  I  see  no  peculiarity  in  this  whatever.  A  personal  title 
being  sufficient  for  the  prescription  of  a  patronage,  what  charm  is  there  in  the  objection 
of  previous  feudalization,  that  should  let  it  in,  as  an  objection,  after  forty  years  1  I 
have  no  idea  that  the  feudal  title,  without  possession,  could  be  preferred  to  the  personal 
one  with  it. 

If  this  be  the  law  between  two  private  parties,  I  see  no  ground  for  any  distinction 
in  favour  of  the  Grown.  The  statute  enacts  none.  On  the  contrary,  it  secures  parties 
against  trouble  after  forty  years,  even  from  "  His  Majesty."  Even  as  to  the  Grown,  it 
excludes  every  objection  except  that  of  forgery.  Accordingly,  when,  in  1630,  the 
Crown  availed  itself  of  the  statutory  permission  to  interrupt  current  or  past  prescriptions, 
it  made  its  act  of  interruption  include  patronages,  and  all  its  annexed  property — a  fact 
which  seems  to  me  perfectly  conclusive.  For  I  cannot  suppose  that  the  advisers  of  the 
Crown  would  have  made  it  reach  property  against  which  prescription  could  not  operate. 
This  proceeding  shows  what  was  understood  near  the  time  of  the  statute. 

It  disposes  of  all  that  is  said  about  ancient  annexation.  In  so  far  as  the  (assumed) 
tact  of  annexation  is  employed  to  show  that  there  must  necessarily  have  been  a  feudaliza- 
tion— ^let  it  be  assumed  that  feudalization  in  the  hands  of  the  Grown  had,  at  one  time, 
taken  place.  What  then)  The  forty  years'  possession  excludes  all  consideration  of 
that  fact.  And,  besides,  there  is  nothing  in  the  defenders'  title  to  connect  him  with 
the  Grown ;  and  surely  it  will  not  be  contended  that  feudalization  by  one  party  can  be 
listened  to  in  opposition  to  prescription,  upon  an  adequate  title,  by  a  different  party. 
This  would  just  be  to  declare  that  possession  upon  a  personal  title,  though  it  had 
extended  to  a  thousand  years,  afforded  no  security  against  the  objection,  that  still  there 
bad  been  a  prior  period  at  which  the  right  had  been  feudalized  in  the  hands  of  some 
party  or  other. 

[211]  If)  agaiHy  the  fact  of  annexation  be  used  to  found  the  plea  that  there  can  be 
no  prescription  in  the  face  of  a  public  statute,  there  are  two  answers  to  this.  One  is, 
tbat  the  case  of  Forbes  (29th  November  1S27)  shows  that  prescription  is  conclusive 
against  even  the  violation  of  an  Act  of  Parliament.  Had  it  not  been  for  this  decision, 
however,  I  should  think  this  questionable.  The  other  answer  is,  that  there  is  no 
absolute  illegality  in  a  disposition  by  the  Grown  of  its  annexed  property.  There  may 
have  been  a  dissolution.  The  pursuer  challenges  the  defender  to  produce  one  here. 
But  he  forgets  that  he  is  beyond  the  forty  years.  The  defender  is  bound  to  produce 
nothing  except  an  adequate  title  and  possession.  The  prescription  operates  on  the 
pnnciple,  that^  if  the  objection  had  been  stated  in  due  time,  every  thing  would  have 
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been  found  to  be  right.  In  the  case  of  Buccleucb,  (SOth  November  1826,)  the  judgment 
was  in  substance,  that  pTescription  of  a  patronage  could  not  be  escaped  from  by  an 
undissolved  annexation. 

It  has  been  argued,  that  the  defender's  own  title  shows  that  his  authors  understood 
that  it  had  been  feudalized.  I  see  no  evidence  of  this  fact  But,  at  any  rate,  their 
understanding  would  be  perfectly  immaterial.  The  title  contains  some  of  the  apparatus 
by  means  of  which  a  feudal  entry  with  the  Crown  might  have  been  attempted.  But, 
still,  an  effectual  personal  disposition  was  obtained ;  and  the  force  of  this  cannot  be 
impaired  by  any  superfluous  matter  with  which  it  may  happen  to  be  connected. 

I  have  only  to  add,  that  this  very  identical  question  seems  to  me  to  have  been 
decided  against  the  pursuer  in  the  case  of  Stewart  in  1810.  It  is  true  that  it  was  there 
discovered,  at  last,  that  there  was  a  feudal  title.  But  before  this  discovery  was  made, 
and  while  it  was  still  a  competition  between  the  Grown  and  a  private  party,  who  had 
prescribed  upon  what  was  then  supposed  to  be  a  personal  title,  a  judgment  was  pro- 
nounced in  favour  of  prescription. 

The  Court  accordingly  sustained  the  second  plea  in  law  stated  for  the  defenders  on 
the  record  ^  and  assoilzied  the  defenders  from  the  whole  conclusions  of  the  libel. 

[Cf.  Fraser  v.  Lord  Lovat,  25  R  618.] 


No.  38.  vn.  Dunlop  220.     14  Dec.  1844.     2nd  Div.— Lord  Jiiatice-Clerk. 

Magistrates  of  Campbeltown,  Pursuers. — Butherftcrd — G.  G.  Bell. 

D.  S.  Galbreath,  Defender. — Ld,-Adv,  M'Neill — Sol.-Gen,  ATiderson — 

Macfariaiie. 

Harbour — Burgh — Clause. — In  construing  a  grant  of  free  port  to  a  royal  burgh,  in  these 
terms, — "Unacum  libero  portu  marino  in  lacu  de  Campbeltowne  nunc  et  in  omni 
tempore  futuro  nuncupando  Port-Campbell  vel  in  ulla  alia  parte  seu  partibus  infra 
limites  dicti  lacus  prout  illis  magis  conveniens  videbitur ; " — Held  that  this  was  a 
grant  of  free  seaport  and  harbour  over  the  whole  space  of  water  called  the  Loch  of 
Campbeltown. 

By  charter  of  erection  from  the  Crown  of  the  royal  burgh  of  Campbeltown,  there 
was  granted  to  the  Magistrates  a  right  of  free  port  in  these  terms : — "  Unacum  libero 
portu  marino  in  lacu  de  Campbeltowne  nunc  et  in  omni  tempore  futuro  nuncupando 
Port  Campbell  vel  in  ulla  alia  parte  seu  partibus  infra  limites  dicti  lacus  prout  illis 
magis  conveniens  videbitur  .  .  .  .  £t  similiter  cum  consensu  prsedict.  dedimus  et 
disposuimus  prsescript  preposito  ballivis  concilio  et  communitati  dicti  burgi  eorumque 
successoribus  integras  minutas  custumas  diet,  hepdomodariorum  fororum  et  nundinarum 
cum  anchoragijs  navium  telonijs  lie  decksilver  navium  stationum  lie  plankage  omnibusque 
alijs  divor^js  et  emolumentis  prsedicti  portus  marini  in  omne  tempus  futurum  in  usum 
proprium  dicti  burgi  applicandi  cum  potestate  illis  eadem  imponendi  levandi  et  exigendi 
similiter  et  tam  libere  in  integris  respectibus  sicuti  quodvis  aliud  burgum  regale  in  dicto 
nostro  regno  in  usu  est  prestare."  A  quay  or  harbour  had  accordingly  been  erected  by 
the  Magistrates  at  Campbeltown. 

The  Magistrates  of  Campbeltown,  in  July  1840,  raised  an  action  against  {inter  alios) 
Mr.  D.  S.  Galbreath,  proprietor  of  the  lands  of  Ballygreggan  and  Dalintober,  situated  at 
the  head  of  Campbeltown  loch,  and  within  a  short  distance  of  the  quay  of  the  burgh, 
and  upon  which  the  quay  of  Dalintober  had  been  built,  to  have  it  found  and  declared, 
(1.)  [221]  That  they  were  entitled,  under  their  royal  grant,  and  certain  minutes  and 
enactments  of  their  predecessors,  and  tables  of  dues  therein  contained,  and  by  the 


^  This  plea  in  law  was  in  these  terms : — "  Prescription  having  run  in  the  defender's 
favour,  upon  a  formal  title  ex  faeie  good  and  sufficient,  all  enquiry  into  the  older  titles 
is  excluded,  and  it  is  no  longer  competent  for  the  pursuer  to  raise  any  question  with 
regard  to  the  state  of  the  right  in  the  person  of  the  Earl  of  HomOi  the  defender's 
author." 
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poBBeesion  and  use  of  payment  following  upon  the  same,  to  exact  the  dues  set  forth  in 
the  tables  upon  all  yessels,  goods,  or  other  property  mentioned  therein,  within  the 
boundB  and  liberties  of  the  burgh,  or  of  the  said  seaport,  or  harbour,  or  shores  thereof. 
And  (2.)  That  the  defenders  had  no  right  to  load  or  unload  goods  belongiog  to  them- 
selyea,  or  for  their  own  use,  upon  any  of  the  shores  of  the  said  seaport  or  harbour,  with- 
out consent  of  the  pursuers,  and  payment  of  the  dues  exigible  by  them ;  or  to  land  or 
receive  the  goods  of  others  thereon  except  under  the  pursuer's  grant  of  free  port,  and 
subject  to  the  payments  and  conditions  of  their  rights  of  harbour,  &c. 
The  following  issues  were  fixed  to  try  the  case : — 

"It  being  admitted  that  a  royal  charter  was  granted  in  the  year  1700,  conferring 
certain  rights,  powers,  and  privileges,  upon  the  Magistrates  and  burgh  of  Campbeltown, 
and,  in  particular,  conferring  on  said  Magistrates  and  burgh  a  right  of  harbour,  as 
expressed  in  said  charter : 

"  It  being  also  admitted  that  the  Magistrates  and  Council  of  the  said  burgh  did, 
at  different  times,  and  more  particularly  in  November  1757,  September  1795,  and 
September  1799,  pass  certain  acts  and  minutes  of  council,  containing  certain  schedules 
or  tables  of  dues,  being  Nos.  6,  7,  and  8  of  process : 

And 
"  It  being  further  admitted  that  the  defender,  David  Stewart  Galbreath,  is  proprietor 
of  the  lands  of  Ballygreggan  and  Dalintober  and  others,  on  which  the  quay  of  Dalintober 
has  been  built : — 

"  1.  Whether  the  said  quay  of  Dalintober  is  situated  within  the  limits  or  boundary 
of  the  said  grant  of  harbour  in  favour  of  the  Magistrates  and  Burgh  of  Campbeltown  ? 

"  2.  Whether  the  Magistrates  and  Town-Council  of  Campbeltown,  by  themselves  or 
their  tacksmen,  have,  under  the  said  charter,  and  in  virtue  of  the  said  acts  of  council, 
levied  the  various  duties,  taxes,  and  customs  set  forth  in  the  said  schedules,  or  any  of 
them,  upon  the  goods  enumerated  in  the  said  schedules,  or  some  of  them,  shipped  or 
landed  at  the  said  quay  of  Dalintober,  and  that  for  upwards  of  forty  years  prior  to 
January  1840  ? 

"  3.  Whether  the  said  Magistrates  and  Town-Council  of  Campbeltown,  by  themselves 
or  their  tacksmen,  have,  under  the  said  charter,  and  in  virtue  of  the  said  acts  of  Council, 
levied  the  various  duties,  taxes,  and  customs  set  forth  in  the  said  schedules,  or  any  of 
diem,  upon  the  goods  enumerated  in  the  said  schedules,  or  some  of  them,  shipped  or 
landed  at  the  quay  of  Campbeltown,  and  that  for  upwards  of  forty  years  prior  to 
January  1840 1 " 

[2SQ]  At  the  trial,  it  was  contended  by  the  counsel  for  the  defender ; — ^That,  accord- 
ing to  the  sound  construction  of  the  grant  of  harbour,  it  was  not  a  grant  of  free  port  and 
harbour  over  the  whole  bounds  of  the  Loch  of  Campbeltown,  as  contended  for  by  the 
pniBuers;  that,  on  the  contrary,  it  was  a  grant  of  free  port  and  harbour  somewhere 
within  the  Loch  of  Campbeltown,  to  be  selected  by  the  grantees,  and  did  not  give  the 
rights  and  privileges  of  a  free  port  and  harbour,  and  of  levying  shore  and  quayage  dues 
at  any  place  or  station  other  than  that  which,  in  acting  on  the  grant»  the  grantees  might 
fix  on  for  their  port  or  harbour. 

In  the  course  of  his  charge,  the  Lord  Justice-Clerk  stated  to  the  jury, — '*  In  reference 
to  the  first  issue,  that,  according  to  the  construction  of  the  charter  of  erection,  the  grant 
is  a  grant  of  free  seaport  and  harbour  over  the  whole  space  of  water  called  the  Loch  of 
Campbeltown,  whatever  that  space  may  be  shown  to  be.  But  that  he  did  not  put  the 
case  to  the  jury  as  one  depending  on  the  construction  of  the  grant  alone,  without  reference 
to  the  evidence  which  may  be  adduced  as  to  the  extent  of  what  was  known  and  intended 
to  be  described  as  the  Loch  of  Campbeltown  in  the  grant ;  that  the  question  was  put  in 
an  issue  for  a  jury,  to  be  decided  on  the  evidence  that  may  be  adduced,  with  the  aid  of 
Boch  directions  as  the  Judge  gives  as  to  the  charter,  and  that  the  real  question  comes  to 
be  on  the  evidence,  what  is  to  be  held  to  be  the  Loch  of  Campbeltown,  taking  into  view 
die  possession  which  has  followed  upon  the  grant." 
To  this  direction  the  defender  excepted. 

The  verdict  of  the  jury  was — "  Find  for  the  pursuers  on  the  third  issue  against  the 
defender,  D.  S.  Gralbreath :  Find  that  the  quay  of  Dalintober  is  situated  within  the 
Kmifai  or  boundary  of  the  grant  of  harboiir  in  favour  of  the  Magistrates  and  burgh  of 
Campbeltown :  Find  that  the  pursuers,  or  their  tacksmen^  have  from  time  to  time  levied 
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at  the  quay  of  Dalintober  a  duty  of  one  penny  halfpenny  per  boll,  or  fourpence  per  ton, 
on  cargoes  of  potatoes  when  not  belonging  to  freemen,  and  also  a  duty  of  fourpence  per 
ton  on  bark,  and  this  in  assertion  of  the  right  to  the  dues  contained  in  the  table  of  1799, 
since  the  date  of  the  said  table." 

In  support  of  the  bill  of  exceptions,  the  defender  pleaded ; — 

The  charge  of  the  presiding  Judge  was  erroneous,  both  as  to  the  construction  of  the 
charter,  and  the  way  in  which  the  jury  were  directed  to  apply  the  evidence.  The 
charter  did  not  confer  a  right  of  free  port  over  the  whole  Loch  of  Campbeltown,  but 
gave  merely  a  power  of  selecting  a  place  most  convenient  within  the  loch,  where  the 
harbour  was  to  be,  to  which,  when  the  selection  was  once  made,  the  power  of  the  Magis- 
trates to  levy  dues  was  to  be  limited.  Having  built  their  quay  at  Campbeltown,  they 
had  no  right  to  levy  at  Dalintober.  Had  it  been  intended  that  a  district  was  to  be 
assigned  to  the  harbour,  or  that  the  Magistrates  [223]  were  to  have  power  to  levy  over 
the  whole  bounds  of  the  loch,  other  and  well  known  forms  of  expression,  common  in 
similar  grants,  would  have  been  used.^ 

As  put  by  the  presiding  Judge,  the  question  which  went  to  the  jury  was,  what, 
according  to  the  evidence,  were  the  natural  boundaries  of  the  Loch  of  Campbeltown 
named  in  the  grant.  The  grant  to  the  Magistrates  was  one,  not  of  the  whole  loch,  but 
merely  of  a  seaport  somewhere  in  the  loch.  It  was  a  right  which,  while  it  could  not  go 
beyond  the  loch,  might  be  something  materially  less.  If  this  grant,  so  limited,  were 
capable  of  being  extended  by  possession,  the  question  which  ought  to  have  been  put  to 
the  jury  was,  what  that  possession  had  been  ?  Instead  of  the  question  in  the  charge, 
the  question  they  ought  to  have  been  asked  was,  what  were  the  Magistrates'  rights  of 
free  port  under  the  grant,  as  explained  by  possession-— did  they  extend  over  the  whole, 
or  merely  a  part  of  the  loch  1  ^ 

Lord  Medwtn. — The  object  of  the  action  in  which  the  trial  took  place,  in  which 
the  direction  excepted  to  was  granted,  was  to  establish  that  the  Magistrates  of  Campbel- 
town were  entitled,  under  their  grant  of  harbour,  to  levy  shore-dues  at  Dalintober,  and 
other  places  within  the  Loch  of  Campbeltown.  Whether,  in  short,  under  the  terms 
and  meaning  of  their  grant,  the  quay  of  Dalintober  is  situated  within  the  limits  of  the 
grant  of  harbour  in  favour  of  the  Magistrates,  was  therefore  an  essential  part  of  the 
pursuers'  case,  and  is  embraced  in  the  first  issue. 

Now,  the  defender  alleged  that  the  grant  is  limited,  and  only  gives  right  to  a  harbour 
somewhere  within  the  Loch  of  Campbeltown,  at  a  single  spot  to  be  selected  by  them, 
and  did  not  give  a  right  of  harbour  any  where  else  within  the  bounds  of  the  loch ;  and 
therefore,  as  they  had  selected  the  burgh  of  Campbeltown,  and  built  two  quays  there 
they  could  have  no  right  to  levy  dues  at  the  quay  of  Dalintober.  The  Judge  held  that 
this  was  not  necessarily  the  construction  to  be  put  on  the  grant ;  and  in  this  view  the 
charge  was  right. 

I  think  that,  under  this  grants  the  Magistrates  were  not  restricted  to  a  harbour  at  a 
single  spot  within  the  Loch  of  Campbeltown,  but  might  have  a  right  of  free  port  over 
any  part  and  every  part  of  the  loch,  at  Port-Campbell,  "  vel  in  ulla  alia  parte  seu 
partibus,"  in  the  plural,  plainly  implying  more  places  than  one.  This  ^  is,  I  think,  the 
legal  construction  of  such  a  grant — nay,  I  might  say  the  necessary  construction — that  it 
must  have  a  considerable  locality  within  which  its  privileges  are  to  be  exercised,  so  that 
these  may  not  be  evaded  by  others  con-  [224]  -triving  to  escape  the  use  of  the  piers  or 
quays  expressly  erected  for  the  exercise  of  the  right. 

But  a  grant  of  this  kind  being  for  the  use  of  the  public,  and  to  be  enjoyed  by  the 
public  upon  payment  of  dues  leviable  from  them,  if  there  be  any  ambiguity  in  its  terms, 
or  doubt  about  its  extent,  can  best  be  explained  by  possession  of  the  grantee  and 
acquiescence  on  the  part  of  the  public ;  therefore,  the  Judge  informed  the  jury  that  he 


^  Magistrates  of  Edinburgh  v.  Scott,  June  10,  1836,  (14  S.  &  D.  922)  •  Ai?new  v 
Magistrates  of  Stranraer,  Nov.  27,  1822,  (2  S.  p.  42).  ' 

2  Authorities  for  Defender, — Treatise  of  Sir  Mathew  Hale  in  Hargrave's  Tracts,  p 
59;  Stair,  2,  1,  5;  Town  of  Dumbarton,  Feb.  6,  1666,  (M.  p.  10,909);  Mackenzie  v 
Davidson,  Feb.  27,  1841,  {ante.  Vol.  III.  p.  646). 

Atdhorities  for  Pursuers, — Ersk.  2,  6,  17;  Bell's  Princ.  654;  Sir  Mathew  Hale 
Hargrave's  Tracts,  p.  46 ;  Magistrates  of  Wigton,  Jan.  15,  1834,  (12  S.  &  D.  289). 
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did  not  put  the  case  to  the  jury  as  depending  on  his  construction  of  the  grant  alone, 
without  reference  to  the  evidence  as  to  the  extent  of  what  was  known  and  intended  to 
be  deBcribed  as  the  Loch  of  Campbeltown  in  the  grant.  That  such  grants  may  be 
oonfltraed  by  possession  is  unquestionable,  and  is  weU  illustrated  in  the  case  of  Dum- 
krton ;  and,  I  may  further  notice,  a  similar  grant  as  to  customs  in  the  Magistrates  of 
Wigton,  15th  January  1834,  as  to  explanation  of  an  ancient  grant  to  a  burgh,  by  the 
naage  under  it,  which  gave  the  right  to  levy  customs  far  beyond  the  territory  of  the 
boigh.  I  think  the  next  question  comes  to  be,  if  the  evidence  supported  the  construc- 
tion that  the  harbour  was  over  the  whole  of  the  Loch  of  Campbeltown,  what  is  to  be 
held  to  be  the  Loch  of  Campbeltown.  Nor  does  this  appear,  very  different,  in  effect  at 
lesst,  from  what  was  contended  for  by  the  Lord  Advocate,  that  it  should  have  been 
thus,  What  was  the  space  of  water  included  within  the  grant  ?  This  does  not  seem  to 
me  to  be  the  exception  taken  at  the  trial,  and  narrated  in  the  bill.  But  be  it  that  there 
is  no  objection  on  that  ground.  The  grant  was  first  construed  to  mean,  that  it  extended 
oyer  the  whole  space  of  the  Loch  of  Campbeltown,  and  the  jury  were  instructed  so  to 
hold,  more  especially  if  supported  by  the  evidence,  and  thus  the  space  of  water  included 
within  the  grant  was  the  whole  loch ;  and,  of  course,  to  ascertain  what  is  to  be  held  the 
Loch  of  Campbeltown  will  ascertain  the  space  of  water  included  within  the  grant.  I 
think  this  a  right  mode  for  arriving  at  the  meaning  and  extent  of  the  grant,  and  that 
it  coirecUy  enabled  the  jury  to  dispose  of  the  first  issue,  if  the  quay  of  Dalintober  is 
ntnated  within  the  limits  of  the  grant  of  harbour  in  favour  of  the  Magistrates. 

I  am  for  disallowing  the  exception. 

LoBD  MoNCBBiFF  was  of  the  same  opinion.  . 

LoED  CocKBURN. — I  am  of  opinion  that  the  bill  ought  to  be  disallowed. 

1.  As  at  present  advised,  I  think  that,  under  the  charter,  it  is  competent  for  the 
porsners  to  erect  harbours  wherever  they  please,  upon  their  own  ground,  within  the 
lake.  They  are  not  restricted  to  a  single  port,  with  the  creation  of  which  their  powers 
are  to  be  exhausted ;  but  they  may  erect  them  "  in  uUa  alia  parte  seu  partibus."  But 
though  I  indicate  this  to  be  my  opinion  because  this  point  has  been  argued,  I  reserve 
myself  if  it  should  ever  hereafter  come  into  question ;  because  I  do  not  conceive  that  a 
decision  upon  it  is  necessary  at  present. 

2.  Because,  assuming  the  pursuers  to  be  restricted  to  the  single  harbour  of  Campbel- 
town, they  hold  this  hfurbour,  under  the  grant,  with  a  defined  district  attached  to  it. 
The  description  of  a  limit  within  which  such  grants — whether  of  free  port,  or  ferry,  or 
of  any  thing  of  the  kind — are  to  be  exercised,  is  always  given,  and  indeed  is  indis- 
pensable ;  because,  without  protection  from  intrusion,  the  grant  would  be  useless.  Here, 
the  limit  is  the  lake  of  Campbeltown.  It  may  be  doubtful  what  this  is ;  but,  the  lake 
being  ascertained,  the  pursuers'  right  under  the  charter  covers  it. 

[225]  3.  Now,  if  this  be  so,  the  charge  on  the  only  point  on  which  it  has  been 
excepted  to  seems  to  me  to  be  perfectly  correct.  The  charter,  as  now  to  be  construed, 
might  very  possibly  have  been  affected  by  the  usage  of  levying ;  and  therefore  it  is  very 
possible  that  some  direction  to  the  jury  may  have  been  requisite  on  this  matter.  But 
there  is  no  exception  upon  any  thing  said,  or  not  said,  upon  this  subject.  What  the 
defender  maintained,  in  reference  to  the  point  meant  to  be  excepted  to,  as  set  forth  in 
the  bill,  was,  that  the  grant  "  was  not  a  grant  of  free  port  over  the  whole  bounds  of  the 
Loch  of  Campbeltown,"  but  was  only  "  a  grant  of  free  port  and  harbour  somewhere '' 
(plainly  meaning  at  one  place)  *'  to  be  selected  by  the  grantees,  and  did  not  give  the 
lights  and  privileges  of  a  free  port  and  harbour,  and  of  levying  dues  at  any  place  or 
station  other  "  than  the  single  one  thus  selected.  The  charge  upon  this  is,  1st,  that  the 
defender  is  wrong  in  his  construction,  in  which  I  agree  with  the  Judge  who  tried ;  2d, 
that  this  was  not  sufficient  of  itself  to  enable  the  jury  to  decide;  because,  still,  there 
veie  two  things  by  which  the  operation  of  the  charter  was  liable  to  be  now  affected,  viz. 
the  evidence  as  to  what  should  be  held  to  be  the  loch,  and  as  to  the  possession  {i,e,  the 
pnctice  of  levying)  by  which  it  has  been  followed.  I  think  this  a  distinct  and  correct 
direction  on  the  only  point  of  law  now  raised.  When  the  defender  represents  it  as  a 
charge  instructing  the  jury,  that  there  was  absolutely  nothing  before  them  except  the 
mere  fact  of  the  boundaries  of  the  loch,  he  either  mistakes  the  plain  meaning  of  the 
^ttrge,  or  wishes  to  introduce  matter  not  properly  excepted  to. 

Lord  Justios-Cubbk. — ^Two  questions  have  been  here  raised.  Of  these  the  first  is, 
what  is  the  construction  to  be  put  upon  the  grant  ?    I  conceive  that  a  grant  of  free 
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port  has  no  necessary  connexion  with  the  erection  of  a  quay  or  harbour.     I  do  not  con- 
sider a  grant  of  free  port  merely  as  a  power  to  erect  a  particular  quay,  but  as  a  right  of 
free  trade,  and  a  power,  within  certain  limits,  to  levy  anchorage  and  other  dues  allowed 
by  the  grant.     I  do  not  understand  that  it  prevents  other  parties  from  erecting  quays 
upon  their  own  ground,  or  from  landing  goods  within  the  bounds  of  the  grants  but  only 
they  must  pay  the  dues  leviable  under  the  grants  in  terms  of  the  judgment  in  the  case 
of  Trinity.     If  this  be  the  meaning  of  a  grant  of  free  port,  what  is  the  only  question 
that  arises  under  this  charter  ?    The  issue  is,  Whether  the  quay  of  Dalintober  is  situated 
within  the  limits  of  the  grant  of  harbour  in  favour  of  the  Magistrates?    After  the 
charter  had  been  explained  to  the  jury,  the  only  question  which  arose  for  their  considera- 
tion was,  what  was  meant  to  be  given  by  that  grant — what  was  the  Loch  of  Campbel- 
town, as  known  and  meant  in  the  grant  ?    After  the  charter  had  been  read  to  them,  and 
they  had  been  told  that  it  was  a  good  title,  under  which  the  Magistrates  could  claim  the 
whole  loch,  the  next  point  was,  what  was  the  loch  in  the  grant  7    It  might  not  have 
been  the  Loch  of  Campbeltown,  as  naturally  so  known.     It  might  have  been  larger,  or  it 
might  have  been  less  extensive.     Possession  was  of  importance  for  ascertaining  what 
was  meant  to  be  the  loch  as  referred  to  in  the  grant,  and  the  jury  were  accordingly 
directed  to  look  at  the  evidence  of  possession.     They  were  told  to  consider  the  posses- 
sion which  had  followed  on  the  grant.     In  reality,  the  second  point  made  by  the  Lord 
Advocate  does  not  raise  any  different  question.     This  direction  was  given  solely  on  the 
first  issue,  for  it  was  given  for  the  purpose  of  enabling  the  jury  to  ascertain  whether 
Dalintober  was  within  the  grant  of  harbour. 

I  have  only  to  add,  that  this  discussion  shows  the  importance  of  disposing  of 
[226]  questions  of  law  before  the  case  goes  to  trial.  The  question  raised  under  this  bill 
is  one  which  ought  to  have  been  settled  before  the  trial. 

The  Court  accordingly  disallowed  the  exception. 

[7  D.  482.     Cf.  Dundee  Harbour  Trustees  v.  Dougcdl,  1  Macq.  325 ;  9  S.RR.  (H.L.) 

308;  Magistrates  of  Renfrew  v.  Hohy,  16.D.  353. J 


No.  35.  vn.  Dunlop  227.     18  Dec.  1844.     let  Di7. 

John  Sloan,  Petitioner. — Handyside, 

Petition  for  the  appointment  of  a  curator  bonis  to  a  lunatic.  The  petition  named 
three  persons  to  hold  the  oiBce  jointly,  and  prayed  for  their  appointment  The  Lord 
President  intimated,  that  the  Court  had  determined  never  to  appoint  more  than  one 
person  to  such  office ;  and  accordingly  only  one  of  the  persons  named  was  appointed. 


No.  36.  vn.  Dunlop  228.     18  Dec.  1844.     Ist  Div.— Lord  Robertson. 

James  King,  Defender. — Maitland. 

James  Baillib,  Charger. — RiUherfurd — BuchaTian, 

Stamp^Stats.  55  Geo,  IIL  c.  184,  and  37  Geo,  III,  c.  136,  §  2.— 1.  Held  by  the  Lord 
Ordinary,  and  acquiesced  in,  that  an  assignation  of  a  bill  and  diligence  for  a  considerar 
lion  must  be  written  upon  a  deed  stamp  of  L.1,  15s.  2.  Held  by  the  Court  that  the 
subsequent  stamping  of  such  assignation  validated  diligence  which  had  proceeded  in 
virtue  of  it  while  unstamped. 

John  Kerr  was  holder  of  a  bill,  dated  12th  April  1836,  for  L.58  at  four  months^ 
upon  which,  having  been  dishonoured,  he  had  duly  raised  letters  of  horning,  and  charged 
the  acceptor,  James  Kiog.  Having  failed  to  recover,  Kerr  in  1843  sold  the  bill  and 
diligence  to  James  Baillie,  and  executed  a  deed  of  assignation  in  his  favour,  which  was 
written  on  a  ten  shilling  stamp,  and  bore  that  the  price  paid  was  L.10.  Upon  this 
assignation  Baillie  raised  letters  of  caption,  and  pvt  King  in  prison. 

King  presented  a  note  of  suspension  and  liberation,  upon  the  ground  that  the  assigna- 
tion upon  which  the  caption  proceeded  was  written  upon  a  wrong  stamp  of  inferior 
value  to  that  required  by  law. 
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The  question  thus  raised  was,  Whether  an  assignation  of  a  bill  for  a  price  fell  nnder 
that  part  of  the  schedule  of  the  Stamp  Act,  (55  Geo.  III.  cap.  184,)  which  imposed  ad 
nkrm  duties,  eis  the  charger  contended  ?  Or  under  that  part  which  related  to  assigna- 
tions of  real  or  personal  property,  and  imposed  a  stamp-duty  of  L.1,  5b.,  or  under  that 
pirt  which  impoised  a  stamp-duty  of  L.l,  15s.  upon  all  deeds  or  conveyances  not  other- 
wise provided  for,  and  not  exempted,  as  was  contended  alternatively  by  the  suspender  1 

The  Lord  Ordinary  in  vacation,  (Fullerton,)  passed  the  note,  and  granted  warrant  of 
liberation  without  caution.^ 

The  cause  upon  the  passed  note  having  come  to  depend  before  Lord  Robertson,  his 
Loidahip  pronounced  this  interlocutor : — "  In  respect  the  deed  of  assignation,  in  virtue 
of  which  the  letters  of  caption  were  raised  and  executed  at  the  instance  of  the  charger, 
is  not  duly  stamped  in  terms  [229]  of  law,  suspends  the  letters  and  charge  Hmpliciiery 
iDd  decerns :  Finds  the  charger  liable  in  expenses."  ' 

^  "Note. — ^The  Lord  Ordinary  thinks  the  objection  to  the  stamp  well-founded.  It 
seems  to  be  fixed  by  the  English  cases  referred  to  in  Chitty  on  the  stamp  laws,  that  the 
oonyeyance  of  a  debt  for  a  consideration  is  not  a  sale  of  property  falling  under  that  part 
of  the  schedule  which  imposes  ad  valorem  duties ;  but  requires  a  deed  stamp  of  L.1, 158. 
under  the  general  head  of  '  deed '  or  '  conveyance,'  not  falling  under  any  of  the  special 
descriptions,  and  not  expressly  excluded  from  duty." 

^  "Note. — The  title  of  the  charger  is  rested  on  an  assignation,  dated  the  12th  of 
April  1843,  to  a  debt  of  L.58,  2s.  3d.,  contained  in  an  accepted  bill  dated  the  12th  of 
April  1836,  with  a  protest,  letters  of  horning,  and  executions  of  charge  and  poinding 
thereon;  and  the  price  paid  for  this  assignation  is  stated  in  the  deed  to  have  been  L.10 
sterling.  The  assignation  is  written  on  a  stamp  of  the  value  of  10s.  only,  and  it  is 
objected  that  the  proper  stamp-duty  was  either  an  assignation  stamp  of  L.1,  5s.,  or  an 
oidinaiy  conyeyance  or  deed  stamp  of  L.1,  158.  In  the  schedule  of  the  Stamp  Act, 
55  Geo.  II L  cap.  184,  assignation  is  thus  entered — 'Assignation  or  assignment  of  any 
'  property,  real  or  personal,  heritable  or  moveable,  not  otherwise  charged  in  this  schedule, 
'  nor  expressly  exempted  from  all  stamp-duty,  L.l,  5s.' 

"  If  a  debt  is  to  be  considered  as  heritable  or  moveable  property,  under  this  descrip- 
tion, then  the  present  assignation  is  insulBciently  stamped ;  if  not,  and  it  be  not  other- 
wise charged  in  the  schedule^  it  will  fall  under  the  case  of  an  ordinary  conveyance  or 
deed,  which  is  thus  stated  under  both  the  word  conveyance,  and  under  the  word  '  deed 
'  of  any  kind  whatever,  not  otherwise  charged  in  this  schedule,  nor  expressly  exempted 
'  from  all  stamp-duty,  L.1,  158.' 

**In  the  view  of  falling  under  this  branch  of  the  statute  also,  the  assignation  is 
insufficiently  stamped  i  but  it  is  contended  that  the  deed  is  liable  to  the  ad  valorem 
dnty  only,  and  that  as  the  purchase  or  consideration  money  was  under  L.20,  the  deed  is 
correctly  stamped  with  a  stamp  of  the  value  of  10s.  The  words  of  the  schedule,  under 
which  it  is  contended  that  the  ad  valorem  duty  is  the  proper  stamp-duty  payable  on 
this  assignation,  are  as  follows : — *  Conveyance,  whether  gran^  disposition,  lease,  assigna- 

*  tion,  transfer,  release,  renunciation,  of  any  other  kind  or  description  whatsoever,  upon 

*  the  sale  of  any  lands,  tenements,  rents,  annuities,  or  other  property,  real  or  personal, 

*  heritable  or  moveable,  or  of  any  right,  title,  interest,  or  claim,  in,  to,  out  of,  or  upon, 
'  any  lands,  tenements,  rents,  annuities,  or  other  property ;  that  is  to  say,  for  and  in 
'  respect  of  the  principal  or  only  deed,  instrument,  or  writing,  whereby  the  lands  or 
'  other  things  sold  shall  be  granted,  leased,  assigned,  transferred,  released,  renounced, 

*  or  otherwise  conveyed  to,  or  vested  in,  the  purchaser  or  purchasers,  or  any  other 
'  person  or  persons,  by  his,  her,  or  their  direction.' 

"  It  does  not  appear  to  the  Lord  Ordinary  that  the  respondent's  is  a  correct  view  of 
the  statute,  or  that  an  assignation  to  a  debt  for  a  valuable  consideration  is  a  conveyance 
by  sale  of  property,  under  the  meaning  of  this  branch  of  the  schedule.  It  refers  to  the 
ttle  o! '  lands,  tenements,  rents,  annuities,  or  other  property,  real  or  personal,  heritable 

*  or  moveable,'  or  of  any  right  arising  from  such  property.  Now,  the  assignation  of  a 
debt,  whether  constituted  by  bill,  with  diligence  following  thereon,  or  by  decree,  or  in 
any  other  manner,  cannot  surely  be  considered  as  an  assignment  upon  the  sale  of  move- 
aUe  property ;  yet  there  are  no  other  words  which  could  subject  such  an  assignment  in 
an  ad  valorem  duty,  and  freedom  from  duty,  unless  actually  imposed,  is  to  be  presumed. 
Further,  if  such  assignations  were  liable  in  an  od  valorem  duty,  then  surely  all  other 


76  KINO   V.    BAILLIB.  vn.  Dnslop. 

[230]  The  charger  reclaimed,  and,  in  the  mean  time,  got  the  assignation  duly  stamped 
with  a  L.l,  15s.  stamp-duty.  This  being  stated  to  the  Court  when  the  case  was  moved 
in  the  short  roll,  their  Lordships  remitted  back  to  the  Lord  Ordinary  to  hear  parties 
upon  the  effect  of  the  subsequent  stamping,  and  with  power  to  recal  his  former 
interlocutor. 

The  charger  pleaded,  that  the  Act  37  Geo.  III.  cap.  136,  which  authorized  deeds  to 
be  stamped  after  they  were  written,  declared  in  sect.  2,  that  any  deed  stamped  in  virtue 
of  it  should  have  in  all  respects  the  same  effect  as  if  the  paper  had  been  duly  stamped 
before  the  deed  was  written.^  The  Court  must,  therefore,  treat  the  assignation  just  as 
if  it  had  been  properly  stamped  at  first,  and  could  not  look  to  the  date  of  the  receipt  for 
stamp-duty  or  penalty.^ 

The  suspender  answered,  that  the  section  of  the  statute  referred  to  related  only  to 
the  document  itself,  declaring  that  it  should  be  as  valid  as  if  it  had  been  stamped  from 
the  beginning,  but  making  no  provision  for  proceedings  had  upon  it  while  unstamped. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  In  respect  the  deed 
of  assigpiation  founded  on  is  now  duly  stamped,  and  that  the  charger  is  thereby  in  right 
of  the  debt,  the  justice  of  which  is  not  [231]  disputed — Repels  the  reasons  of  suspension 
and  liberation ;  finds  the  letters  and  charge  orderly  proceeded,  and  decerns :  Finds  the 
charger  entitled  to  expenses,  with  the  exception  of  those  incurred  in  the  discussion  with 
regard  to  the  stamping  of  the  assignation,  and  also  subject  to  modification :  Appoints  an 
account  thereof  to  be  lodged,  and  remits  the  same  to  the  auditor  to  tax  and  report ;  and, 
with  a  view  to  the  foresaid  modification,  allows  the  suspender  to  lodge  an  account  of  the 
expenses  incurred  by  him  in  the  foresaid  discussion  as  to  the  stamp,  and  remits  the  same 
to  the  auditor  to  tax  and  report." 

assignations  of  moveable  as  well  as  heritable  property  would  be  liable  in  the  same  duty. 
In  this  view  nothing  would  be  covered  by  the  branch  of  the  schedule  imposing  a  duty 
of  L.1,  5s.  on  all  assignations  of  any  property,  real  or  personal,  heritable  or  moveable. 
This  is  a  result  plainly  inconsistent  with  any  sound  construction  of  the  Act. 

"  If  the  matter,  therefore,  stood  upon  the  construction  of  the  statute,  independent 
of  authority,  the  Lord  Ordinary  could  have  no  hesitation  in  concurring  in,  the  opinion 
expressed  by  Lord  FuUerton  on  passing  the  note  of  suspension ;  but,  as  stated  by  his 
Lordship  in  the  note  issued  by  him,  there  are  two  English  cases  which  seem  to  fix  that 
an  assignation  of  this  description  is  not  to  be  considered  as  a  conveyance  of  property 
under  this  branch  of  the  statute.  In  the  case  of  Warren  v.  Howe,  10th  November  1823, 
(Dowling  and  Ryland's  Kep.  Vol.  III.  p.  494,)  an  assignment  of  a  judgment  debt  was 
held  not  to  be  a  conveyance  of  property  within  the  meaning  of  this  clause  of  the  Act, 
and  therefore  as  it  had  an  cui  valorem  stamp  of  L.1,  10s.  and  not  a  common  deed  stamp 
of  L.1,  15s.,  it  was  held  not  sufficiently  stemped.  Lord  Chief-Justice  Abbott  observes, 
'  The  Act  speaks  of  "lands,  tenements,  rents,  annuities,  or  other  property,  for  or  in 
'  respect  of  the  deed,  whereby  the  lands,  or  other  things  sold,  shall  be  conveyed  to  the 

*  purchaser."  I  think  the  terms  "  other  property  "  must  be  understood  as  applying  to 
'  such  property  as  is  ordinarily  the  subject  of  scde,  and  readily  convertible  into  money. 

*  It  cannot  be  said  that  a  judgment  debt  falls  within  that  description,  and  therefore  this 
'  instrument  is  not  governed  by  the  clause  already  alluded  to.'  In  the  case  of  Belcher 
V.  Sykes  and  Others,  9th  February  1827,  (Barn,  and  Cress.  Rep.  Vol.  VI.  p.  234,)  where 
one  partner  sold  and  assigned  his  share  in  a  concern  to  another,  at  the  price  of  L.50,000 ; 
this  was,  in  like  manner,  held  not  to  be  a  conveyance  of  property  within  the  meaning 
of  the  Act^  so  as  to  be  liable  in  an  od  valorem  duty,  but  that  an  ordinary  deed  stamp  was 
sufficient,  and  the  authority  of  the  case  of  Warren  v,  Howe  was  recognised.  It  there- 
fore appears  that  the  law  of  England,  which  is  of  the  highest  authority  in  matters  of 
this  kind,  has  settled  the  point  in  question ;  and  the  Lord  Ordinary  has  therefore  no 
hesitotion,  under  all  the  circumstances,  in  suspending  the  charge." 

^  This  section  of  the  statute  is  in  these  terms : — "  Every  instrument,  matter,  or  thing 
engrossed,  printed,  or  written  on  any  vellum,  parchment,  or  paper,  so  stamped  as  afore- 
said, shall  have  and  be  deemed  of  the  like  force  and  validity  in  the  law  as  if  the  vellum, 
parchment,  or  paper  so  stamped,  had  been  duly  stamped  before  such  instrument,  matter, 
or  thing  had  been  engrossed,  printed,  or  written  thereon,  any  former  law  to  the  contrary 
notwithstanding." 

«  Robb,  July  9,  1830 ;  Morris  v.  Glen,  Nov.  24,  1843 ;  Davidson,  Nov.  13,  1838. 
English  cases — Burton  v.  Kirkby,  (7  Taunt.  174);  Rose  v.  Tomlinson,  (3  Dowling,  49). 
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Both  partiee  reclaimed. 

LoBD  Prbsibent. — I  agree  with  the  Lord  Ordinary.  I  think  the  clause  of  the 
stotate  referred  to,  and  the  decisions  which  have  heen  cited,  are  conclusive.  The 
ilaUite  says,  that  a  deed  stamped  in  virtue  of  it  shall  have  in  every  respect  the  same 
effect  as  if  it  had  been  written  on  a  proper  stamp  at  first.  Can  a  party  say,  that 
becMiae  certain  proceedings  leading  to  incarceration  had  taken  place,  the  stamping  shall 
Qot  have  this  fall  effect  given  to  it  ?  I  think  not.  In  England,  where  they  have  so 
much  practice  in  regard  to  the  stamp  laws,  it  has  been  held,  that  where  full  execution 
had  taken  place  on  an  unstamped  document,  every  thing  was  validated  by  the  subse- 
quent stamping.  The  time  of  stamping  is  not  what  the  Court  looks  at.  I  therefore 
think  the  interlocutor  should  be  adhered  to. 

Lord  Maokbnzib. — I  am  quite  clear  that  the  statute  has  a  complete  retrospective 
action.  I  cannot  see  that  the  circumstance  of  personal  diligence  having  been  used 
makes  any  distinction. 

LoBD  FuLLBBTON. — I  cauuot  get  the  better  of  the  cases — they  are  so  very  strong. 
Had  the  point  been  open,  I  should  have  had  the  greatest  possible  difficulty.  No  doubt, 
under  the  statute,  a  document  originally  unstamped  must,  after  being  stamped,  be  held 
good  from  its  date ;  but  the  question  remains,  whether  all  proceedings  upon  the  docu- 
ment, when  unstamped,  are  validated  by  the  subsequent  stamping.  But  for  the 
decisions,  I  should  have  great  difficulty  here.  Suppose  an  unstamped  document  were 
produced  at  a  Jury  trial,  and  being  rejected,  a  bill  of  exception  was  brought^  and  the 
docoment  got  stamped  in  the  mean  time,  would  the  exception  be  allowed  on  this  ground  ? 
1  cannot^  however,  get  over  the  English  decisions,  which  hold  not  only  that  a  document, 
sabaequently  stamped,  is  good,  but  that  it  is  in  all  respects  the  same  as  if  it  had  been 
stamped  ab  initio. 

Lord  Jsffrbt. — I  concur.  The  Court  is  bound  to  hold  the  document  stamped  ab 
mtio.  There  is  no  impugning  of  the  Lord  Ordinary's  first  interlocutor  holding  the 
document  unstamped.  When  a  document  is  incomplete  from  want  of  the  proper  stamp, 
the  holder  is  allowed  to  perfect  it,  his  proceedings  upon  it  being  suspended  Tioc  stcUu  ; 
bat  they  are  validated  retro  by  the  stamping  of  the  document.  Every  thing  is 
soapended  till  the  party  shall  have  thus  validated  the  whole  proceedings.  An  executor 
onoonfirmed  is  dealt  with  in  the  same  way.  The  purpose  of  the  statute  is  the  advantage 
of  the  revenue,  not  effect  as  between  party  and  party.  In  the  case  put  by  Lord 
Follerton,  of  an  exception  to  the  rejection  of  an  unstamped  document  which  is  stamped 
before  the  bill  of  exceptions  is  discussed,  the  only  question  would  be,  whether  the  judg- 
ment was  good  at  the  time — whether  the  document  was  rightly  rejected  ? 

[232]  The  Court  accordingly  adhered  on  the  merits,  but,  before  answer  as  t«3 
expenses,  appointed  accounts  to  be  given  in. 
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Jambs  Robertson,  Pursuer. — Inglis. 

Ogilvie's  Trustees,  &c.,  Defenders. — Moir. 

Tnd^WrU — Holograph — Erasure  in  substantialibua — Approbate  and  Reprobate — 
Homologation. — 1.  Terms  of  a  clause  in  a  trust-deed,  by  which  a  party  not  named  in 
the  dispositive  clause  along  with  the  other  trustees,  was  held  validly  nominated  a 
trofltee.  2.  Held  that  erasures  in  the  names  and  designations  of  three  out  of  seven 
trustees,  in  favour  of  whom,  and  the  survivors  or  survivor  of  them,  the  major  part 
alive  and  accepting  being  a  quorum,  the  trust  was  conceived,  were  not  in  substan- 
Halibus.  3.  Held  that  a  statement  in  a  deed,  that  it  was  holograph  of  the  granter,  was 
prima  fade  evidence  that  it  was  so,  and  threw  the  burden  of  proving  the  contrary 
npon  the  challenger,  but  that  such  statement  afforded  no  presumption  that  words 
written  upon  erasures  were  also  holograph.  4.  Opinion  that  erasures  in  mbstantialibus 
did  not  vitiate  a  holograph  deed,  'i  proved  that  the  writing  superinduced  was  also 
holograph.  5.  Question  whether  the  doctrines  of  approbate  and  reprobate,  and 
lunnologationy  applied  to  a  deed  vitiated  by  erasure  in  nU>8tantialibti8. 
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[237]  In  1808,  George  Ogilvie,  senior,  ezecnted  a  trnst-diBposition  and  settlement, 
whereby  he  conveyed  his  whole  estate,  heritable  and  moveable,  to  six  trustees,  for  the 
purpose,  Ist,  of  implementing  the  provisions  made  by  him  in  favour  of  his  wife  by  ante- 
nuptial contract ;  2d,  of  giving  her  a  liferent  of  a  certain  tenement  in  Dundee  ;  3d,  of 
dividing  the  residue  among  his  children ;  and  failing  them,  4th,  of  giving  a  liferent 
thereof  to  his  widow ;  and  on  her  death,  or  on  his  own,  if  he  should  survive  her,  5th, 
of  paying  certain  legacies,  and  especially  a  legacy  of  L.2000,  to  be  invested  and  accumu- 
lated for  a  hundred  years,  and  then  applied  in  founding  an  hospital  in  Dundee.  The  trust 
was  in  favour  of  the  trustees  named,  the  survivor  or  survivors,  and  acceptor  or  acceptors, 
with  power  to  assume  others,  and  a  majority  being  a  quorum.  The  trustees  were  also 
nominated  executors.  The  dispositive  clause  made  mention  of  only  six  trustees,  the 
widow  not  being  one  of  them ;  but,  after  the  provision  in  her  favour  in  the  second 
purpose  of  the  trust,  there  followed  a  clause  in  these  terms: — "And  I  do  hereby 
nominate  and  appoint  my  said  spouse  to  be  always  one  of  the  quorum  of  my  trustees 
while  alive  and  residing  in  Dundee  ;  but  in  case  of  her  refusal  or  leaving  Dundee,  my 
said  trustees,  or  their  quorum,  shall  proceed  in  the  execution  of  the  trust  in  the  same 
manner  as  if  she  were  not  appointed  one  of  them  ;  and  I  also  appoint  her  to  manage  and 
receive  the  whole  rents,  interest,  and  annual  profits  of  my  trust  estate,  out  of  which  she 
shall  retain  for  herself  the  annuity  she  is  entitled  to  receive  from  it,  and  she  is  to  apply 
the  balance  as  her  discretion  shall  direct  for  the  maintenance,  clothing,  and  education 
of  my  children,  and  the  expenses  attending  the  present  trust,. until  my  said  children 
respectively  arrive  at  the  age  of  twenty-one  years  complete,  if  they  shall  live  till  then : 
And  further,  after  an  inventory  is  made  out  of  my  whole  real  and  personal  estate,  (of 
which  there  shall  be  two  copies  subscribed  by  my  said  trustees,)  my  whole  writs  and 
title-deeds,  and  vouchers  of  debt,  shall  be  committed  to  the  charge  of  my  said  spouse,  and 
my  trustees  shall  always  have  access  to  the  same  when  they  shall  have  occasion  ;  but  if 
my  said  spouse  shall  be  incapable,  through  infirmity  or  any  other  cause,  in  either  case 
my  said  trustees  shall  appoint  a  proper  person  for  said  purposes." 

A  question  thus  arose,  which  may  be  stated  here,  so  as  not  to  embarrass  it  with  the 
other  circumstances  of  the  case,  whether  the  widow  was  a  trustee,  and  as  such  also  an 
executor  nominate  7    The  Court  unanimously  held  tliat  she  was. 

Of  the  six  trustees  named  in  the  dispositive  clause,  the  names  and  designations  of 
two,  and  the  name  of  a  third,  were  writteii  upon  erasures,  but  apparently  in  the  same 
hand  as  the  rest  of  the  deed,  which  the  testing  clause  bore  was  all  written  by  the  granter 
himself.     No  mention  was  made  of  the  erasures  in  the  testing  clause. 

In  1813,  Ogilvie,  senior,  executed  another  trust-deed,  whereby  he  conveyed  certain 
heritage,  and  bound  himself,  on  the  death  of  himself  or  [238]  his  wife,  whichever 
should  survive,  to  pay  to  the  trustees  L.1300  for  the  purpose  of  giving  a  liferent  of  the 
heritage  to  his  son  George,  and  the  fee  to  his  children,  and  in  a  certain  event,  of  paying 
to  him  the  L.1300  in  a  particular  manner.     This  deed  did  not  narrate  or  mention  the 

deed  of  1808. 

In  1819  he  executed,  on  the  back  of  the  deed  of  1808,  a  codicil,  whereby  he  revoked 
it  60  far  as  it  related  to  his  son  George,  and  directed  that  he  and  his  children  (if  he  had 
any)  should  have  the  annual  profit  of  the  whole  residue  of  the  trust  estate  in  such 
proportions  as  the  trustees  should  think  proper ;  and  that  after  his  and  their  decease, 
the  estate  should  be  applied  as  directed  in  the  deed  of  1808. 

In  1825  he  executed  another  deed,  with  reference  to  that  of  1813,  directing  that  the 
L.1300  thereby  provided  to  his  son  George  should  be  invested  by  the  trustees  on 
heritable  security  in  their  own  names  in  trust  for  George  in  liferent  and  his  children  in 
fee ;  whom  failing,  his  own  nearest  heirs  and  assignees.  This  deed,  like  that  of  1813, 
made  no  mention  of  the  deed  of  1808. 

Ogilvie,  senior,  died  in  1825,  and  was  survived  by  Mrs.  Ogilvie,  his  wife,  and  his 
son  George,  then  nineteen  years  of  age.  With  the  exception  of  Mrs.  Ogilvie,  none  of 
the  trustees  accepted.  She  expede  a  confirmation,  qua  relict  and  executrix  nominate 
under  the  deed  of  1808,  gave  up  an  inventory,  and  entered  on  the  management  of  the 
whole  estate.  In  the  course  of  her  management,  she,  in  the  exercise  of  the  discretion 
committed  to  her  by  the  deed  of  1808,  paid  various  sums  amounting  to  about  L.100  to 
George,  and  with  his  concurrence  granted  a  tack  of  part  of  the  heritage  in  which  the 
trust  was  narrated. 

George  died  unmarried  in  1829,  predeceasing  his  mother.     He  left  a  trust-settlement, 
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execated  in  1827,  which  narrated  the  whole  deeds  executed  by  his  father,  and  conveyed 
to  tniBtees  for  behoof  of  his  mother,  *'  all  and  sundry  the  whole  heritable  and  moveable 
means  and  estate,  funds  and  effects  of  every  nature  and  denomination,  and  wheresoever 
simated,  which  shall  belong  to  me  at  the  time  of  my  decease,  with  the  whole  vouchers 
aod  instmctdons  thereof,  and  all  that  has  followed  or  is  competent  to  follow  thereupon, 
ind  particularly  without  prejudice  to  the  said  generality,  all  right,  title,  and  interest 
competent,  or  that  may  be  competent  to  me,  under,  or  in  virtue  of,  the  deeds  before 
nanaied,  or  as  heir  or  representative  of  any  of  the  persons  named  or  referred  to  in  the 
aid  deeds,  with  power  to  my  said  trustees  or  trustee  to  take  whatever  steps  they  may 
eoDsider  proper  for  reducing  or  setting  aside,  by  any  legal  means,  any  part  of  the  deeds 
hereinbefore  narrated,  which  they  may  consider  prejudicial  to  me,  surrogating  hereby 
and  substituting  my  said  trustees  or  trustee  in  my  full  right  and  place  of  the  premises, 
with  full  power  to  him  or  them  to  do  every  thing  in  relation  thereto  as  fully  and  freely 
as  I  could  do  myself." 

[239]  Mrs.  Ogilvie  died  in  September  1841,  leaving  two  trust-settlements,  dated 
raepectively  in  1831  and  1841,  whereby  she  conveyed  her  whole  estate  to  trustees,  and 
declared  it  to  be  her  wish  that  her  husband's  deed  of  1808  "  should  be  carried  into  full 
effect)  according  to  the  plain  sense  and  meaning  of  the  same." 

Upon  Greorge's  death,  James  Robertson  of  Glenloin  was  the  nearest  heir  to  Ogilvie 
senior,  his  maternal  uncle,  and  expede  a  general  service  to  him  in  1842. 

He  then  raised  action  against  Mrs.  Ogilvie's  trustees  for  payment  of  the  L.1300 
destined  by  Ogilvie  senior's  deed  of  1825,  altering  that  of  1813,  to  his  own  nearest  heirs, 
£uling  Creorge's  children. 

During  the  dependence  of  this  action,  he  brought  a  reduction  of  the  deed  of  1808 
end  codicil  of  1819,  and  of  Mrs.  Ogilvie's  confirmation  as  executrix  of  her  husband. 
The  main  ground  of  reduction,  and  the  only  one  ultimately  insisted  in,  was  vitiation  in 
iubtUmiialilma,  in  respect  of  the  names  and  designations  of  two  of  the  trustees,  and  the 
name  of  a  third,  being  written  upon  erasures,  as  before  mentioned. 

This  action  of  reduction  was  defended  by  Mrs.  Ogilvie's  trustees  and  the  Kirk-Session 
of  Dundee.     Their  pleas  in  substance  were ; — 

I.  The  pursuer's  challenge  was  barred,  in  respect,  1st,  That  George  Ogilvie,  junior, 
(hiB  father's  heir-at-law,)  having  approbated  and  homologated  the  deed  by  his  conduct 
mentioned  in  the  preceding  narrative,  all  challenge  at  the  instance  of  a  remoter  heir  was 
excluded.  2d,  that  all  the  testamentary  deeds  of  Ogilvie,  senior,  must  be  taken  together 
as  forming  his  settlement,  and  the  pursuer,  by  claiming  under  one  of  these  deeds, 
approbated  the  ^hole. 

II.  But,  separaiimf  the  deed  was  valid,  in  respect,  1st,  That  the  erasures  were  made, 
and  the  names  as  appearing  on  the  deed  were  written  by  the  truster  himself,  of  whom 
the  whole  deed  was  holograph ;  and  erasures  in  substantialibus  did  not  vitiate  a  holograph 
deed,  where  the  writing  superinduced  was  also  holograph.  2d,  That  erasures  in  the 
names  and  designations  of  trustees  were  not  in  substantialibus,  3d,  That  a  majority  of 
the  trustees  was  a  quorum ;  and  the  nomination  of  the  majority,  including  Mrs.  Ogilvie, 
who  was  the  only  accepting  trustee,  was  free  from  exception. 

It  was  conceded  in  argument  by  the  pursuer,  though  not  admitted  on  record,  that 
the  writing  upon  the  erasures  was  in  the  same  hand  as  the  rest  of  the  deed. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  :-^"  Sustains  the  defences 
Qiged  for  both  classes  of  defenders,  repels  the  reasons  of  reduction,  and  assoilzies  the 
defenders  from  this  action ;  reserving  to  the  pursuer  to  urge  any  claim  competent  to 
him  as  heir-at-law  in  a  competent  process  on  the  import  of  the  trust-deed  and  codicil 
under  reduction,  holding  the  same  as  subsisting  deeds,  and  to  the  defenders  all  [240]  de- 
fences to  such  claim  as  accords :  Finds  the  defenders  entitled  to  expenses."  ^ 

^  "  NoTB. — ^The  chief  authorities  relied  on  by  the  pursuer  are,  the  late  case  of  Reid 
and  Kedder,  decided  in  the  House  of  Lords  in  1841,  (1  Eobinson,  p.  184,)  and  the 
atill  more  recent  case  of  Shepherd  and  Grant,  decided  in  this  Court  in  January  1844.^ 
But  there  are  important  diistinctions  between  the  present  case  and  the  authorities 
foimded  on  by  the  pursuer. 

"(1.)  This  case  differs  in  the  most  essential  points  from  those  founded  on  by  the 

*  Shepherd  v.  Grant's  Trustees,  Jan.  24,  1844,  (ante,  Vol.  VI.  p.  464). 
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The  pursuer  reclaimed. 

LoBD  Presidbnt. — After  hearing  a  full  ailment  on  this  reclaiming  note,  the  Court 
took  time  to  consider  their  judgment,  and,  after  deliberation,  I  have  not  seen  sufficient 
grounds  for  altering  the  Lord  Ordinary's  interlocutor. 

I.  I  am  disposed  to  hold  that  the  objection  founded  on  the  erasures  appearing  in 
the  deed  of  1808,  are  not  of  such  a  nature  as  can  be  held  such  vitiations  in  sitbstan- 
tialibus  as  are  sufficient  to  cut  down  that  deed.  Ist,  We  must  hold  it  [241]  conceded, 
that  the  deed  is  holograph  of  the  granter,  as  it  bears  on  its  face,  and  that  the  writing  on 
the  erasures  is  also  in  his  hand.  If  these  facts  are  seriously  meant  to  be  contested,  the 
contrary  averments  must  be  proved,  and  by  the  pursuer  of  the  reduction.  2d,  I  cannot 
hold  that  the  names  of  three  trustees  only  being  written  on  erasures  is  fatal  to  this  deed. 
There  are  three  other  trustees  named  in  the  deed,  as  to  whom  no  erasure  whatever 
occurs ;  and  moreover  I  am  satisfied,  from  the  terms  of  the  deed  in  a  subsequent  part, 
that  the  testator's  widow  must  be  held  as  effectually  nominated  one  of  his  trustees,  and 
entitled  to  act  as  such.  We  have,  therefore,  four  out  of  seven  trustees — the  major  part 
being  entitled  to  act — for  bringing  the  will  into  execution,  and  to  whom  no  objection 
lies ;  and  therefore  it  was  quite  capable  of  being  carried  into  full  operation.  Sd,  But 
erasures  as  to  some  of  the  trustees  named  to  carry  a  deed  into  execution — the  whole 
purposes- of  which  are  liable  to  no  objection,  and  especially  in  a  deed  holograph  of  the 
granter,  and  whose  own  writing  is  superinduced  on  the  erasures — stand  quite  differently 
from  erasures  in  the  name  of  a  disponee.  I  entertain  great  doubt,  therefore,  of  holding 
that  this  is  a  case  to  be  ruled  by  those  of  Redder,  and  Shepherd,  and  Grant,  where  the 


pursuer.  The  names  erased  here  were  only  those  of  certain  trustees  and  executors; 
and  it  seems  to  be  a  point  of  fixed  law,  that  the  erasure  of  the  names  of  such  parties 
does  not  vitiate  the  deed  in  toto,  or  operate  as  a  revocation  or  voidance  of  provisions 
left  to  third  parties  by  clauses  of  the  deed  clearly  and  fairly  written  out,  and  entirely 
free  from  all  objection.  It  is  sufficient  to  refer  to  the  well-known  cases  of  Ferguson 
and  Kemp,  (Diet.  p.  16,949,)  and  to  the  latter  case  of  Mr.  John  Anstruther's  trust  deed. 
See  Shaw's  Reports,  Vol.  I.  26th  June  1822. 

"  (2.)  The  names  of  the  substituted  trustees  written  on  the  erasure  here  occur  in  a 
deed  holograph  of  the  truster.  He  also  authenticated  the  alteration  by  a  holograph 
marginal  addition,  which  he  subscribed  ;  and  the  writing  on  the  erasure  appears  ex  facie 
to  l^  holograph,  and  is  offered  to  be  proved  as  holograph  by  the  defenders.  The  pursuer 
denies  the  competency  of  such  proof ;  but  the  Lord  Ordinary  is  not  satisfied  that  such 
proof  is  excluded  in  support  of  a  deed,  which  is  prima  facie  holograph,  more  especially 
when  the  alteration  is  vouched  by  an  annotation  of  the  granter  of  the  deed,  written  and 
subscribed  by  himself. 

"As  laid  down  by  Lord  President  Blair,  in  the  case  of  Adam,  in  1810,  (Fac  ColL 
19th  July  1810,)  the  foundation  of  aU  challenges  on  the  ground  of  erasure  is  fraud, 
actual,  or  possible,  or  implied.  But,  in  the  present  case^  every  suspicion  of  that  sort  is 
excluded. 

"  (3.)  There  was  the  most  distinct  homologation  and  confirmation  of  the  trust  settle- 
ment by  the  undoubted  apparent  heir  of  the  truster,  the  only  party  then  entitled  to 
challenge  it,  who  not  only  did  not  choose  to  reduce  it,  but  executed  a  settlement  of  his 
own  in  1827,  after  his  majority,  narrating  the  names  of  the  trustees  as  they  were  last 
filled  up  by  his  father,  at  full  length,  as  those  which  he  (the  heir-apparent)  recognized, 
acknowledged,  and  confirmed.  It  is  difficult  to  see  how  any  heir  coming  after  Ogilvie, 
junior,  can  challenge  the  father's  deed.  Had  the  trustees  of  old  Mr.  Ogilvie  brought  a 
declarator  of  validity  of  the  deed  in  question,  and  referred  its  authenticity  to  the 
apparent  heir's  oath,  a  decree  in  favour  of  the  deed  would  surely  have  barred  future 
challenge.  But  a  formal  deed  under  the  apparent  heir's  hand  is  supposed  to  be  equally 
effectual. 

*<  It  is  said  that  a  plea  of  homologation  in  circumstances  equally  strong  was  over- 
ruled by  the  majority  of  the  Court  in  the  case  of  Shepherd  and  Grant.  But  it  is 
thought  that  the  deed  under  the  hand  of  George  Ogilvie,  junior,  in  1827,  reciting  and 
acknowledging  the  names  of  the  trustees  written  on  the  erasure  of  the  deed  under 
reduction,  is  rather  a  more  explicit  act  of  homologation  than  could  be  founded  on  in 
Mr.  Shepherd's  case." 
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enBoroB  were  as  to  the  names  of  the  disponees,  and  indeed  written  aliena  manUf  and 
no  notice  of  them  in  the  testing  clause. 

IL  But  besides  the  above  grounds  for  adhering  to  the  Lord  Ordinary's  interlocutor, 
1  ha?e  been  from  the  first  impressed  with  the  importance  of  the  defence  arising  from 
the  fact,  that  this  pursuer  has  claimed  benefit  fiom  one  of  those  deeds — viz.  that  of 
1813 — ihai  were  executed  by  his  relation  old  Mr.  Ogilvie ;  while  he  now  contends  for 
the  reduction  of  the  deed  of  1808.  The  whole  series  of  the  different  deeds  and  codicils 
of  Mr.  Ogilvie  must  be  viewed  as  composing  the  general  settlement  of  his  affairs ;  and 
on  the  principleB  so  recently  recognised  in  the  case  of  Lord  Breadalbane's  Trustees  v, 
Buckingham,^  as  to  the  doctrine  of  approbate  and  reprobate,  I  think  it  necessarily 
follows  that  this  pursuer  is  barred  from  his  present  challenge  of  the  deed  1808,  which 
he  finds  necessary  to  reduce  and  set  aside  by  the  present  action ;  and  I  cannot  enter 
into  the  distinction,  that  such  reduction  proceeds  entirely  on  the  allegation  of  the  deed 
of  1808  being  void  and  null.  A  deed  that  is  attempted  to  be  executed  in  the  face  of 
declared  and  settled  law,  may  also  be  said  to  be  null ;  but,  at  any  rate,  both  require  to 
be  reduced  by  a  decree.  Suppose  a  deed  liable  to  reduction  on  the  ground  of  incapacity 
is  challenged,  is  not  that  also  a  deed,  as  the  act  of  an  insane  man,  void  and  null  in  law ; 
and  if  composing  part  of  a  general  settlement,  could  it  be  reduced  by  a  pursuer  who 
daims  and  draws  direct  benefit  from  another  deed  executed  by  the  same  testator  ?  I 
think  it  could  not. 

I  am,  therefore,  for  adhering  to  the  interlocutor,  without  at  all  resting  on  the  acts 
of  Geoige  Ogilvie,  junior,  as  having  recognised  his  father's  deed  of  1808. 

Lord  Mackbnzik. — I  concur  generally  in  your  Lordship's  opinion,  and  also  in  the 
note  of  the  Lord  Ordinary.     The  deed  of  1808  is  not  simply  a  holograph  deed,  but  is 
also  witnessed.     That  cannot  take  away  its  privilege  as  a  holograph  deed.     It  may  be 
better,  but  cannot  be  worse ;  and  this  has  not  been  contended.     There  is  no  other  writer 
bat  the  maker  himself,  and  he  announces  himself  as  the  writer ;  and  I  therefore  agree 
that  we  must  consider  it  to  be  all  holograph.     There  is  the  most  complete  offer  of  proof 
that  it  is  so ;  but  I  am  not  sure  that  the  pursuer  seriously  denies  that  any  part  of  it  is 
not  in  the  maker's  handwriting ;  and  I  rather  [242]  proceed  on  the  supposition,  that 
there  is  an  admission  that  it  is  all  a  holograph  deed.     Then,  viewing  it  in  that  light,  I 
do  not  think  that  an  erasure  and  superinduction  can  have  the  effect  of  a  vitiation.     Ist^ 
1  can  find  no  decision  applying  the  ordinary  doctrine  of  erasure  to  holograph  deeds,  and 
neither  can  I  find  any  dieium  to  that  effect.     I  do  not  think  our  writers,  though  they 
iiee  general  words,  mean  to  include  holograph  deeds ;  but,  on  the  contrary,  I  think  they 
nther  exclude  them  from  the  operation  of  the  doctrine  of  erasure.     What  is  the  reason 
why  an  erasure  is  so  fatal  to  an  ordinary  deed  ?    It  is  plainly  this — that  the  deed  all 
depends  on  its  relation  to  the  subscription.^— It  must  appear  to  be  a  deed  that  has  never 
been  changed,  so  that  the  subscription  may  prove  the  whole  deed ;  but  all  that  depends 
on  the  deed  being  unchanged.     If  part  of  it  appears  to  have  been  changed,  it  cannot  be 
known  that  it  is  what  was  signed ;  for  it  cannot  be  certain  that  it  was  not  changed 
without  the  authority  of  the  granter.     That  is  the  way  the  argument  is  commonly  put 
—that  it  cannot  be  certain  the  changes  were  not  made  after  subscription,  and  without 
the  authority  of  the  granter.     But  it  is  plain  that  this  argument  is  not  applicable  to  a 
holograph  deed,  the  authenticity  of  which  does  not  wholly  depend  on  the  signature. 
We  hold,  in  conformity  with  the  opinion  of  Stair,  that  a  holograph  deed  must  be 
ngned ;  but  Stair  assigns  as  the  reason,  that  if  the  deed  is  not  signed,  we  cannot  be  sure 
that  it  was  a  completed  deed — ^not  that  it  is  not  probative,  but  that  it  was  not  completed. 
If  the  maker  declared  in  the  deed  that  it  should  be  valid  without  prescription^  in  virtue 
of  the  superscription,  that  deed  would  be  quite  valid.     The  postscript  to  a  letter  is  quite 
good  without  signature.     In  shorty  a  holograph  deed  depends  mainly  on  the  handwriting 
of  the  granter,  in  which  it  is  proved  or  admitted  to  be.     Then  the  ordinary  doctrine  of 
ensure  and  superinduction  cannot  apply,  for  there  is  no  room  to  say  that  the  alteration 
or  change  was  not  made  by  the  granter ;  on  the  contrary,  being  in  his  handwriting, 
proves  that  it  was  made  by  him  ;  so  that  it  stands  in  the  same  situation  as  an  ordinary 
deed,  when  it  has  an  express  clause  mentioning  that  the  alteration  was  made  by  the 
gnnter.    The  holograph  writing  extending  over  the  erasure  makes  it  just  as  certain 
As  to  the  time  of  the  erasure,  it  is  nothing  to  the  purpose ;  for  it  is  just  as  competent 

1  March  5,  1840,  (ante,  Vol.  II.  p.  731). 
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for  a  party  to  write  his  deed,  or  alter  it  above  the  sahscriptioiij  as  in  any  other  way.  I 
agree,  therefore,  on  that  point. 

I  agree  also  in  the  second  point  mentioned  by  the  Lord  Ordinary,  that  the  erasures 
here,  even  if  vitiations,  are  not  in  suhstantidlibus,  A  disponee's  name  is  undoubtedly 
in  suhstanticUihus^  but  a  dispones  is  a  party  interested  under  the  deed.  In  a  trust-deed, 
the  beneficiaries  alone  are  the  true  disponees.  I  cannot  think  an  erasure  in  the  names 
of  trustees  in  attbdanticUibus,  The  non-acceptance  or  death  of  all  the  trustees  would 
not  have  defeated  the  deed.  The  erasure  here  could  not  bei-made  by  the  beneficiaries, 
and  it  is  hardly  possible  to  suppose  that  it  was  not  made  by  the  granter ;  but  if  not,  it 
must  have  been  made  by  some  idle  person  who  had  no  right  to  meddle  with  it. 

As  to  the  third  point — viz.  homologation — I  have  great  difficulty.  An  apparent 
heir  may  homologate  a  deathbed  deed,  because  a  deathbed  deed  is  good  as  a  conveyance, 
though  the  heir  has  the  privilege  of  reducing  it  so  far  as  to  his  prejudice ;  but  so  far  as 
not,  it  is  a  good  probative  deed.  If  the  heir  chose  to  renounce  his  privilege,  the  deed 
would  be  good.  But  homologation  does  not  apply  to  the  case  of  an  improbative  deed  ; 
for  it  is  not  a  conveyance,  and  cannot  be  turned  into  a  conveyance  by  the  next  heir 
thinking  proper  to  homologate.     At  least  the  point  admits  of  great  doubt. 

There  is  another  ground  of  decision  mentioned  by  the  Lord  Ordinary — viz. 
[243]  approbate  and  reprobate — which  I  am  more  inclined  to  adopt,  but  I  would  rather 
not  go  upon  it  either.  I  shall  only  say,  therefore,  that  on  the  two  last  points  I  have 
difficulty,  and  reserve  an  opinion ;  but  that  on  the  two  first,  I  think  the  case  must  be 
decided  as  the  Lord  Ordinary  has  done. 

Lord  Fullbrton. — There  have  been  some  points  here  raised  in  argument,  upon 
which  I  should  not  be  much  inclined  to  give  a  decided  opinion ;  and  I  have  the  less 
.scruple  in  waiving  the  consideration  of  them,  because  I  think  they  are  not  essential  to 
the  determination  of  what  I  consider  to  be  the  main  question  between  these  parties. 

One  of  the  points  to  which  I  allude  is,  the  supposed  incompetency  of  the  pursuer 
reducing  the  trust-deed  of  1808,  while  he  has  taken  benefit  of  the  remaining  deeds  of 
1813  and  1825 ;  which,  it  is  said,  must  be  taken  alongst  with  the  deed  of  1808,  as  con> 
stituting  the  testamentary  dispositions  of  the  granter.  It  has  been  said,  that  in  many 
cases  it  has  been  found  that  the  whole  deeds  are  to  be  read  as  forming  the  settlement  of 
the  granter,  and  that  the  principle  of  approbate  and  reprobate  is  equally  applicable, 
though  the  provision  in  favour  of  the  party  is  not  contained  in  the  identical  conveyance 
of  which  he  challenges  the  validity. 

Now,  while  I  admit  the  principle,  I  must  be  permitted  to  entertain  great  doubt  of 
the  application  of  it  to  a  case  like  the  present.  The  doctrine  of  approbate  and  reprobate 
has  been  applied,  and  that  most  extensively,  to  all  cases  in  which  a  party  taking  benefit 
by  one  part  of  a  deed,  or  part  of  a  settlement  combined  of  various  deeds,  attempts  to 
challenge  another  part  of  it  on  the  ground  of  want  of  power,  or  defect  in  the  technical 
form  of  expression  necessary  to  convey.  It  has  been  so  applied  as  to  bar  a  challenge  on 
the  head  of  deathbed,  if  the  deathbed  deed  forms  part  of  a  settlement  of  which  the  heir 
has  taken  benefit^  and  to  bar  an  heir  who  has  challenged  a  deed  on  the  head  of  death- 
bed from  taking  benefit  of  any  testamentary  provision  in  his  favour.  Upon  similar 
grounds,  it  has  been  held  to  afford  support  to  words  in  aii  English  will,  otherwise 
insufficient  for  carrying  Scotch  heritage,  when  the  heir  took  benefit  in  other  respects 
from  the  will.  But  in  all  those  cases  it  will  be  found  that  the  grounds  of  the  challenge, 
though  perfectly  good  in  the  question  of  power  or  defect  of  technical  expression,  left 
the  conveyance  in  full  force  as  an  intelligible  declaration  of  the  granter's  intention. 
Nothing  could  bring  that  out  more  clearly  than  the  judgments  pronounced  in  the  case 
of  Trotter  v.  Trotter,  5th  December  1826,^  and  Murray  v.  Smith,  4th  March  1828,2  con- 
trasted with  that  pronounced  in  the  case  of  Dundas  v,  Dundas,  January  14,  1829.^  In 
the  first  cases,  it  was  held  that  the  principle  of  approbate  and  reprobate  could  not  apply, 
because  the  words  in  the  English  will  did  not,  in  English  construction,  sufficiently 
express  the  intention  to  convey  the  heritage  in  Scotland.  On  the  other  hand,  in  the 
case  of  Dundas,  it  was  held  that  the  principle  did  apply,  and  that,  as  the  deed  was  a 
Scotch  deed,  the  Court  here  was  entitled  to  construe  it,  and  to  determine  whether  or 
not  the  words  were  broad  enough  to  cover  the  intention  to  convey  heritage  situated  in 
England.     I  refer  to  these  cases  as  showing  that  the  principle  of  approbate  and  reprobate 
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reqaiieBy  for  its  application,  that  the  deed,  however  defective  in  the  matter  of  power  or 
technicid  expression,  shoald  be,  at  least,  a  good  intelligible  expression  of  the  granter's 
intention.  Indeed,  that  lies  at  the  bottom  of  the  whole  doctrine.  The  defective  deed 
receives  effect,  not  as  a  conveyance,  but  as  a  condition ;  but  then  it  is  clear  that  a  condi- 
gn, in  order  [244]  to  be  good  against  any  party,  must,  although  not  technically,  be 
dearly  and  unequivocally  expressed. 

Now,  as  at  present  informed,  I  do  not  well  see  how  this  can  be  predicated  of  a  deed, 
in  which  there  is  a  defect  like  that  urged  here,  viz.  an  erasure  in  substanticUibus,  That 
objection,  as  given  effect  to  in  various  cases,  goes,  not  to  the  matter  of  power  or  of 
technicality  of  expression,  but  to  the  existence  of  any  expression  of  intention  at  all. 
If  you  cannot  read  the  deed  in  one  particular,  without  which  it  has  no  meaning,  that 
is  a  nullity  which  does  not  seem  to  be  remediable  on  the  principle  of  approbate  and 
leprobate.  It  is  not  a  nullity  resting  on  the  defect  of  power,  or  of  any  particular  form 
of  expression  or  conveyance,  in  both  of  which  cases  the  defective  conveyance  may  be 
read  as  a  condition.  But  there  is  no  expression  of  any  thing  which  can  be  read  even 
as  a  condition.  There  are  no  circumstances  on  which  the  principle  of  approbate  and 
Tefnobate  can  rest.  The  distinction  between  the  two  descriptions  of  cases  is  easily  seen. 
There  is  no  doubt  that  a  mere  bequest  of  Scotch  heritage  may,  in  certain  circumstances, 
opeiate  as  a  condition  in  favour  of  the  legatee,  to  which  the  heir  may  be  bound  to  give 
effect  But  let  it  be  supposed  that  the  name  of  the  legatee  were  written  on  an  erasure, 
I  do  not  well  see  how,  in  that  case,  the  heir  could  be  barred  from  his  challenge,  which, 
in  that  view,  would  rest  on  the  ground,  not  of  there  being  an  informal  expression  of 
intention,  but  of  there  being  no  expression  of  intention  at  all,  either  as  a  conveyance  or 
a  condition. 

These  observations,  however,  all  presuppose  that  the  erasure  is  of  that  kind,  and 
appears  under  those  circumstances  which  necessarily  give  it  the  character  of  an  erasure 
M  subttaniialibm,  absolutely  destructive  of  the  whole  force  and  meaning  of  the  deed. 
For  it  is  quite  possible  that  there  may  be  cases — such,  for  instance,  as  that  which  is 
ssid  by  the  defenders  to  exist  here — of  a  deed  erased  and  written  over  in  the  hand- 
writing of  the  granter,  in  which  the  deed  may  not  be  absolutely  null  as  an  expression 
of  intention.  In  such  cases,  it  may  be  a  much  nicer  question  whether  the  principle  of 
approbate  and  reprobate  would  not  apply,  and  precisely  for  the  reason  that  the  question 
may  admit  of  various  shades  of  distinction.  I  think  it  would  be  inexpedient  to  enter 
npon  it,  unless  absolutely  necessary  for  the  decision  of  this  cause,  which,  on  the  ground 
afterwards  to  be  assigned,  I  do  not  hold  it  to  be. 

Another  point  raised  on  the  part  of  the  defenders  in  this  case,  is  one  nearly  resem- 
Uing,  though  not  quite  identical  with  that  just  alluded  to.  It  is  that  of  homologation ; 
the  question  being,  whether  a  deed,  null  in  substanticUibus,  in  consequence  of  an  erasure, 
admits  of  being  so  confirmed.  This  is  a  matter  upon  which  I  should  certainly  not  be 
disposed  to  give  any  very  confident  opinion,  without  further  argument.  In  the  case  of 
Shepherd,  the  view  which  I  took,  as  well  as  some  of  the  other  Judges,  certainly  would 
go  ^  to.  sustain  the  competency  of  such  a  plea.  But  then  the  opinion  of  certain  of  the 
other  Judges  was  directly  the  reverse ;  and  I  am  bound  to  admit,  that,  looking  at  the 
special  circumstances  of  the  case  of  Shepherd,  it  would  be  very  difficult  indeed  to 
reconcile  the  judgment  ultimately  pronounced  by  the  Court  with  the  supposition,  that 
a  deed  null  in  substanticUibus,  in  consequence  of  an  erasure,  did  admit  of  being  either 
confirmed  by  homologation,  or  defended  by  the  principle  of  approbate  and  reprobate. 

Another  point  which  has  been  discussed  here,  is  the  effect  of  an  erasure  in  the  name 
of  the  disponee  in  a  holograph  deed,  and  written  over  in  the  handwriting  [246]  of  the 
gianter.  For  I  think  we  are  bound  to  consider  the  body  of  the  deed  as  holograph,  by 
the  force  of  the  testing-clause,  until  that  be  disproved  ;  and,  so  far  from  its  being  dis- 
proved, I  do  not  think  it  is  now  contested.  But  then  the  testing-clause  affords  no 
presumption  in  favour  of  the  words  written  on  an  erasure ;  and  there  the  burden  of 
proof  would  certainly  lie  on  the  party  founding  on  the  deed.  Now,  though  I  think  the 
question  of  holograph  or  not  is  one  which  in  itself  admits  of  parole  proof,  the  legal 
eiSect  of  it,  even  if  established  in  the  affirmative,  is  not  quite  clear ;  and  perhaps,  if  we 
were  inclined  to  enter  into  that  discussion,  the  proper  course  would  be  to  allow  a  proof 
before  answer,  so  as  to  ascertain  the  true  state  of  the  fact  before  we  applied  the  law. 

But  the  defenders,  without  waiving  this,  have  asked  a  judgment  upon  the  case  with- 
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out  going  into  any  such  proof ;  and,  in  my  opinion,  the  circumstances  of  the  case,  and 
grounds  of  reduction,  are  such  as  to  admit  of  that  course. 

The  single  ground  of  reduction  now  insisted  on  is,  that  the  deed  is  erased  in  sub- 
stantialihus.  The  alleged  substantialia  being  the  names  and  designations  of  two,  and 
the  name  of  another,  being  the  third,  of  the  trustees ;  these  names  being  written  upon 
erasures.  It  is  only  in  the  names  of  these  three  trustees  that  there  is  any  erasure.  The 
whole  beneficial  interests  created  by  the  trust  are  expressed  with  sufficient  clearness,  or 
at  least  without  being  exposed  to  the  charge  of  intrinsic  nullity ;  and  the  names  of  the 
other  four  trustees,  including  the  widow,  are  exposed  to  no  objection.  I  mention  the 
widow,  because  I  think  it  quite  clear  that,  by  the  terms  of  the  deed,  the  widow  was 
effectually  named  as  a  trustee.  And  further,  it  is  most  important  to  observe  that  the 
trust  is  conceived  in  favour  of  the  trustees  named,  and  "  to  the  survivors  or  survivor  of 
them,  (the  m^jor  part  alive  and  accepting  at  the  time,  and  residing  in  Scotland,  being 
always  a  quorum,)  they  also  having  power  to  assume  additional  trustees." 

Now  these  circumstances  raise  the  question,  whether,  in  the  case  of  a  trust  for  pur- 
poses specially  described,  and  not  involving  any  particular  discretion  on  the  part  of  the 
trustees,  granted  to  the  survivors  or  survivor,  and  in  which  the  majority  of  the  trustees 
alive,  and  accepting,  is  to  form  a  quorum,  the  names  of  three  out  of  seven  trustees  can 
be  held,  inter  esseniialia^  of  such  a  deed,  so  as 'to  attach  to  the  erasure  of  these  names 
the  total  annihilation  of  the  deed  1  It  is  sufficiently  obvious,  that  in  every  case  of  the 
kind  much  depends  on  the  nature  of  the  deed.  According  to  Lord  Stair,  "  What  points 
are  de  subgtantialibusj  must  be  esteemed  by  the  nature  of  the  writ."  ^  And  looking  at 
the  nature  of  the  writ  here,  I  think  there  is  no  room  for  holding  the  defaced  or  erased 
words  to  be  of  that  character. 

In  the  first  place,  the  whole  beneficial  interests  created  by  the  deed  are  left  uncan- 
celled and  untouched.  They  remain  the  unequivocal  expression  of  the  granter's 
intentions,  and  form,  in  truth,  the  substantials  of  such  a  deed.  The  trust  is  nothing 
but  the  machinery  for  carrying  those  intentions  into  effect;  and  so  far  from  being 
essential  to  the  support  of  the  beneficial  interests,  it  is  well  known  that  these  interests 
are  protected,  and  means  taken  for  carrying  the  granter's  intentions  regarding  them  into 
effect,  after  the  whole  apparatus  contrived  by  him  for  that  effect  has  irrecoverably 
fallen  to  the  ground. 

This  consideration  would  go  far  to  support  a  defence,  much  more  general  than 
[246]  is  necessary  in  the  present  case,  as  it  affords  a  strong  analogy  in  favour  of  the 
proposition,  that  a  total  failure  of  the  appointment  of  trustees,  in  consequence  of  erasure 
in  all  the  names,  might  not  be  fatal  to  the  deed. 

But  it  is  unnecessary  to  go  into  this,  because  the  second  and  most  important  remark 
on  the  deed  is,  that  while  the  whole  beneficial  interests  are  left  entire,  the  merely 
administrative  part  of  the  deed  is  not  totally  obliterated,  but  left  in  force,  to  an  extent 
which  the  granter  clearly  declared  to  be  sufficient  for  the  management  and  extrication 
of  the  beneficial  interests. 

So  far  from  rendering  the  trust  management  dependent  on  the  joint  acceptance  and 
administration  of  all  the  trustees,  he  has  provided  not  only  that  four,  the  number  whose 
names  are  still  a  valid  part  of  the  deed,  may  be  a  quorum,  even  if  all  accept,  but  that 
the  trust  shall  go  to  the  survivors  or  survivor ;  and  he  also  gives  them  a  power  to  assume 
new  trustees. 

By  the  terms  of  the  deed,  then,  the  truster  clearly  contemplated  the  possibility  of 
four,  nay,  even  one,  administering  the  trust-affairs ;  and,  in  such  a  case,  it  is  impossible 
for  me  to  hold  that  these  erasures,  which,  at  the  worst,  raise  a  difficulty  in  ascertaining 
the  names  of  three  trustees  out  of  seven,  shall  be  fatal  to  the  clearly  expressed  inten- 
tions of  the  truster.  I  cannot  hold  these  erasures  in  that  part  of  the  deed  to  be  in 
substantialihus,  because  the  deed  itself  declares,  with  sufficient  clearness,  that,  indepen- 
dently of  them,  the  whole  of  its  provisions  may  secure  the  very  effect  which  the  granter 
intended. 

In  fact  there  are  but  two  views  which  can  be  taken  of  these  defects  of  the  deed. 
The  erasures  and  superinductions  are  either  the  act  of  a  third  party,  or  of  the  granter 
himself.  If  the  former,  it  is  impossible  to  see  why  this  accident — for,  in  relation  to  the 
granter,  it  would  (in  that  view)  be  nothing  but  an  accident — should  have  any  stronger 

1  Stair,  IV.  42,  §  19. 


mihiidop.  ROBERTSON  V.   OOILVJE's  TRUSTBB8,   &o.  85 

effect  in  mvalidating  the  nomination  and  powers  of  the  remaining  trustees  than  any  other 
aeddent^  sach  as  death  or  non-acceptance,  hy  which  the  erased  nominations  might  have 
been  frostrated. 

I(  on  the  other  hand,  the  erasure  and  superinduction  was  the  act  of  the  truster  him- 
self, and  is  even  on  that  view  to  he  held  a  bad  nomination,  what  does  the  case  come  to, 
but  that  the  truster  has  validly  named  four  trustees,  and  has  blundered  the  nomination 
of  three  others,  while,  by  the  very  constitution  of  the  trust,  he  has  declared  that  four, 
or  even  one  trustee,  may  act  with  effect. 

The  cases  referred  to  by  the  pursuer,  in  which  the  rule  has  been  applied  to  the 
effect  of  annulling  the  deeds,  differ  from  the  present  in  a  most  essential  particular.  In 
thoee  cases,  such  as  Reid  v.  Kedder,  and  Shepherd  v.  Grant,  the  erasure  was  in  the 
name,  not  of  the  disponee  merely  in  form  or  in  trust,  but  the  disponee  of  the  right  and 
interest  That  was  truly  an  erasure  in  essentialibus,  because  the  ascertainment,  in 
legitimate  form,  of  the  party  to  take,  like  the  ascertainment  of  the  subject  to  be  taken, 
is  indispensable  to  such  a  deed  as  an  expression  of  intention. 

But  here,  as  has  been  already  mentioned,  the  objection,  such  as.it  is,  lies  only  to 
what  may  be  called  the  administrative  part  of  the  deed.  In  this  particular  it  more 
nearly  resembles  in  principle  the  case  of  Kemps  v.  Ferguson,^  in  which  it  was  found 
that  the  vitiation  in  the  name  of  the  executor  did  not  void  the  legacies ;  and  it  is  still 
more  nearly  touched  by  the  case  of  Anstruther's  Trustees,^  in  [247]  which  a  vitiation, 
in  the  name  of  one  out  of  several  trustees,  was  held  not  to  be  fated  to  the  deed,  "  the 
Court  (according  to  the  Report ')  holding  that  the  deed  had  not  been  vitiated  in  sub- 
dantialibus^  and  that  it  was  capable  of  being  carried  into  effect."  These  observations 
sie  quite  as  applicable  to  the  present  case,  /iliey  evidently  proceed  on  the  ground  that 
the  name  of  one  trustee  out  of  several  is  nc^  de  suhstantiidihus  in  such  a  deed — a  prin- 
ciple which  seems  to  me  to  be  well  founded  in  itself,  and  to  be  quite  sufficient  to 
support  the  present  defence ;  for  here,  though  the  erasures  are  more  numerous,  they  are 
stall  only  in  the  names  of  trustees ;  and  there  are  left,  still  legible  and  forming  part  of 
the  legally  attested  deed,  names  enough  to  fulfil  every  requisite  in  the  way  of  adminis- 
tiation,  which  the  granter  declared  by  the  constitution  of  the  trust  to  be  sufficient  for 
eurying  the  deed  into  effect. 

On  that  ground,  viz.  that  on  considering,  agreeably  to  the  decision  of  Lord  Stair, 
the  nature  of  the  writ,  the  defects  are  not  de  substantialibua  of  the  deed,  I  think  the 
defenders  ought  to  be  assoilzied  from  the  conclusion  of  the  action. 

Lord  Jbffbst. — I  concur  generally  in  thinking  that  the  substance  of  the  Lord 
Oidinaiy's  interlocutor  must  be  adhered  to.     In  regard  to  the  details,  I  own  that  the 
opinion  in  which  I  am  most  disposed  to  coincide  is  that  last  delivered  by  Lord  Fullerton. 
On  one  material  point  of  the  case  I  rather  think  we  cannot  proceed  without  proof — I 
mean  the  question  as  to  whether  the  superinduced  words  are,  as  well  as  the  body  of  the 
deed,  holograph  of  the  granter ;  and,  in  the  view  of  the  possibility  of  this  case  being 
disposed  of  elsewhere,  I  own  I  rather  incline  to  the  proposition  of  allowing  a  proof  on 
that  point  before  answer  j  but  at  the  same  time  I  confess,  that  were  I  sitting  in  the 
court  of  last  resort,  I  should  not  think  that  necessary,  for  I  quite  concur  in  thinking 
that  the  vitiation  here  is  not  in  mbstaniialibus  of  the  deed ;  and  on  that  ground  alone 
1  am  quite  ready  to  concur  in  the  opinion  that  the  reasons  of  reduction  ought  to  be 
repelled.     I  think  the  erasure  here  ia  not  in  the  name  of  the  disponee,  properly  speaking. 
It  is  admitted  that  the  death  of  the  whole  of  the  trustees  on  the  same  day  with  the 
troster,  would  not  have  annulled  the  deed  in  favour  of  the  proper  disponees,  the  bene- 
ficiaries.    Whether  the  erasure  was  made  by  a  third  party,  or  by  the  maker  of  the  deed, 
in  neither  case  ought  it  to  annul  it.     I  entirely  concur  in  the  views  of  all  your  Lordships 
on  that  point ;  but  it  would  be  a  relief  to  my  mind  if  the  counsel  for  the  pursuer  would 
state  whether  they  are  prepared  to  admit  that  the  words  on  the  erasures  are  in  the 
handwriting  of  the  granter.     I  hold  it  proved  by  the  statement  in  the  testing  clause, 
that  the  body  of  the  deed  is  holograph ;  and  if  it  be  admitted  that  the  words  on  the 
ensures  are  holograph  also,  I  should  then  have  no  doubt  about  the  case ;  but  if  the 
pursuer  avers  that  they  are  in  another  hand,  there  should  be  a  proof  before  answer. 
Ruiherfurd. — Those  trustees  whose  names  are  written  on  erasures  have  declined  to 
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act,  which  relieves  the  case  of  difficulty.  It  is  unnecessary  to  say  anything  about,  the 
defences ;  the  opinion  of  the  Court  will  be  given  effect  to,  by  adhering  to  the  interlocutor 
so  far  as  it  repels  the  reasons  of  reduction,  and  assoilzies  the  defenders  with  expenses. 

[248]  The  Court  adhered  in  the  t^rms  suggested  by  Mr.  Ru^herfurd. 

[Cf.  Mackilligin  v.  MacMUigin,  18  D.  89;  Dow  y.BeUh,  18  D.  828.J 


No.  42.  vn.  Dunlop  249.    21  Dec.  1844.— Whole  Court. 

Robert  Crockatt  Wilson  and  Others,  Appellants. — Lord  Advocate 

M'Neill — Neaves, 

Petbu  Robert  Drummond  and  Others,  Respondents. — Rutherfurd — 

J?.  S,  Gordon. 

Bankruptcy — Trustee — AffidaoU — Stat,  2  and  3  Vict.  c.  41,  §  9. — A  creditor  in  a 
sequestration  gave  in  three  affidavits  to  three  separate  debte,  which  affidavits  bore  no 
reference  to  each  other,  and  in  none  of  which  was  the  amount  of  the  whole  sum,  for 
which  the  creditor  claimed  to  vote,  specified ; — Held,  in  conformity  with  the  opinion 
of  the  majority  of  the  whole  Judges,  repudiating  the  case  of  Black  v.  Dixon,  (anie^ 
Vol.  5,  p.  1077,)  that  the  creditor  was  entitled  to  vote  for  the  cumtUo  amount  oif  the 
whole  three  affidavits. 

Wilson  and  Drummond  were  competitors  for  the  office  of  trustee  upon  the  seques- 
trated estate  of  William  Colin  Johnston.  Wilson  was  declared  elected  by  the  meeting 
of  creditors.  Certain  persons  were  at  same  time,  after  a  competition,  elected  commis- 
sioners. Drummond  and  his  proposer  appealed  to  the  Sheriff  against  both  the  election 
of  the  trustee  and  commissioners ;  and  the  question  raised  was,  whether  the  creditors 
had  properly  sustained  the  vote  of  James  Seaton  as  mandatary  for  Mrs.  Isabella  Trotter. 
This  lady  had  given  in  three  distinct  claims,  supported  by  as  many  separate  affidavits, 
which  bore  no  reference  to  each  other,  and  in  none  of  which  were  her  whole  claims 
accumulated  and  the  amount  specified,  each  specifying  the  amount  of  only  the  particular 
claim  which  it  embraced.  The  mandatary's  vote  was  accordingly  objected  to  upon  the 
authority  of  the  case  of  Black  v.  Dixon,  May  27,  1843,  {ante,  Vol.  V.  p.  1077). 

In  the  appeal,  Seaton  abandoned  the  two  last  claims  and  affidavits  of  Mrs.  Trotter, 
but  maintained  the  validity  of  his  vote  upon  the  first  claim  and  relative  affidavit,  (for 
L.364,)  which  was  sufficient,  if  sustained,  to  support  Wilson's  election. 

The  Sheriff-substitute^  pronounced  the  following  interlocutor: — "After  hearing 
parties'  procurators,  and  on  the  Sheriff-substitute  indicating  an  opinion  that  the  decision 
in  the  case  of  Black  t^.  Dixon,  27th  May  1843,  must  be  followed,  Mr.  Seaton  gave  up 
the  two  last  claims  and  affidavits  for  Mrs.  Trotter,  and  the  relative  votes  given  thereon, 
but  maintained  his  right  to  claim  the  benefit  of  the  vote  on  the  affidavit  for  L.364,  2s. 
9|d,  first  recorded  in  the  minutes :  The  Sheriff-substitute,  therefore,  of  consent  sustained 
the  appeal  as  against  the  two  claims  and  affidavits  for  Mrs.  Trotter,  last  recorded  in  the 
minutes,  and  now  judicially  departed  from :  The  Sheriff-substitute  finds  that  the  state 
of  the  vote  and  [260]  the  validity  of  the  affidavits  as  supporting  the  vote,  must  be 
decided  according  to  the  state  of  the  facts  as  existing  at  the  meeting,  when  the  affidavits 
and  vouchers  were  produced  and  the  votes  given :  Therefore  finds  that  the  claim  of 
L.364,  2s.  9^.  must  be  held  as  made  and  voted  on  at  the  same  time,  and  alongst  with 
two  other  claims  by  the  same  creditor  for  other  sums ;  and  that  the  said  affidavit,  as  well 
as  the  other  affidavits  for  the  same  creditor,  not  bearing  reference  to  the  other  claims  at 
the  same  time  made  and  voted  on,  nor  specifying  the  accumulated  sum  for  which  she 
made  oath  and  claimed  to  vote,  is  not  in  terms  of  law,  and  cannot  support  the  vote, 
and  accordingly  sustains  the  appeal,  and  repels  the  claim  founded  on  said  affidavit." 


^  Of  Perthshire — Barclay. 

2  «  KoTE. — The  decision  in  Black's  case,  though  very  rigid,  must  be  followed.  It 
was  argued  for  Mrs.  Trotter  that  there  the  vote  was  given  for  the  cumulo  amount  of  the 
whole  three  affidavits,  whereas  in  the  present  instance  the  votes  were  given  separately 
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The  Sheriff-eubetitute  accordingly  found  Drummond  duly  elected  trustee,  and  the 
competitors  of  the  commissioners  elected  by  the  creditors  duly  elected  commissioners. 

Wilson  and  the  commissioners  elected  by  the  creditors  appealed  to  the  Lord  Ordinary 
OD  the  bills,  who  reported  the  case  to  the  Court. 

Counsel  were  heard  in  the  First  Division  on  23d  November  last,  when  Lord 
FnUerton  and  Lord  Jeffrey  having  expressed  strong  doubts  of  the  soundness  of  the 
decision  in  the  case  of  Black  v,  Dixon,^  and  of  its  conclusiveness  as  to  the  interpretation 
of  a  recent  statute,  the  case  was  ap-  [261]  -pointed  to  be  argued  before  the  whole  Court 
by  one  counsel  on  each  side. 

The  Lord-Advocate,  for  the  appellants,  argued,  that  the  9th  sect,  of  the  Act  alone 
was  applicable  to  the  case ;  and  the  true  meaning  of  it  was  simply,  that  the  debt  put 
forwud  by  a  creditor  should  be  fortified  by  his  oath.  The  clauses  as  to  the  accumula- 
tion of  interest)  and  deduction  of  securities,  (from  sect.  32  to  sect.  37  inclusive,  except- 
ing sect.  35,)  had  no  application.  There  was  no  provision  in  the  Act  to  exclude  more 
affidavits  than  one.  Suppose  a  creditor  with  a  contingent  and  a  positive  debt,  must  he 
include  them  in  the  same  affidavit?  Contingent  debts  were  provided  for  by  sect.  39. 
The  case  of  Black  v.  Dixon  ought  not  to  be  followed  as  a  precedent ;  but,  at  any  rate, 
the  present  case  was  distinguished  from  it  by  the  circumstance  of  the  creditor  being 
wiUiDg  to  stand  upon  his  first  claim  and  relative  affidavit. 

RutTierfurd,  for  the  respondents,  argued,  that  the  case  of  Black  v.  Dixon  was  pre- 
cisely in  point,  and,  being  an  authority  in  a  matter  of  practice,  ought  not  lightly  to  be 
disr^B;arded.  It  was  supported  by  the  cases  under  the  former  Act,  which,  ^as  to  the 
matter  in  question,  was  substantially  the  same  as  the  present.^  Sect.  9  of  the  present 
Act  was  quite  precise ;  it  spoke  of  only  one  debt  and  one  affidavit,  and  clearly  meant 
that  the  whole  debt  for  which  a  creditor  claimed  should  appear  in  one  affidavit ;  sects. 
32,  33,  and  34,  showed  distinctly  that  the  Act  contemplated  the  clear  balance  for  which 
a  creditor  claimed,  appearing  upon  one  affidavit.  If  a  creditor  chose  to  swear  separately 
to  separate  claims,  it  was  at  least  necessary  that  his  last  affidavit  should  refer  to  the 
preening,  stating  the  amount  of  all  his  claims,  and  containing  an  oath  that  that  amount 
was  due.  The  affidavits  here  made  no  such  reference  to  each  other,  and  there  was 
therefore  no  oath  that  the  amount  of  the  whole  was  due,  for  a  creditor  might  safely 
swear  to  debts  separately,  while  he  could  not  swear  to  the  whole.     Some  of  them  might 

on  each  claim.  It  is  not  thought  that  this  makes  any  material  distinction  in  principle. 
The  objection  still  exists,  that  the  creditor  claimed  at  the  same  time  for  several  debts, 
and  that  in  no  one  affidavit  did  she  swear  to  the  total  amount  of  her  accumulated  debt, 
for  which  she  presently  claimed  to  vote.  There  is  certainly  room  for  arguing  that  the 
words  of  the  statute  and  the  rule  of  the  decisions  in  the  previous  cases  of  Murray  and 
Jeffrey,  are  in  reference  to  the  separate  statement,  and  addition  or  subtraction  of 
principal  and  interest,  and  the  statement  of  the  balance,  and  do  not  in  terms  apply  to 
separate  claims  of  debt.  There  is  also  obvious  advantage  in  having  separate  affidavits 
for  separate  debts,  because,  if  any  one  item  of  debt  was  liable  to  an  objection,  it  is 
thought  the  whole  affidavit  became  vitiated,  seeing  that  the  accumulated  sum  was  then 
erzoneous ;  but  this  advantage  under  the  decision  in  Black's  case  cannot  now  be  had« 
There  ia  no  greater  difficulty  in  reckoning  separate  affidavits  for  one  party  than  the 
aune  number  for  different  parties,  to  whom  the  claims  might  have  been  assigned  before 
sequestr&tion.  Besides,  if  the  rale  is  to  be  held  good,  every  supplemental  affidavit 
ought  to  connect  itself  with  the  previous  ones,  and  carry  forward  the  accumulated 
hsknce.  Nevertheless,  the  decision  in  the  case  of  Black  must,  in  the  mean  time,  be 
held  as  authority.  If  the  whole  three  affidavits  were  bad  at  the  time  of  the  vote, 
it  is  not  thought  that  one  of  them  can  subsequently  be  made  good  by  abandoning  the 
other  two,  otherwise  untenable.  The  whole  must  stand  or  fall  as  one  and  together. 
Reference  was  made  to  the  case  of  Mories  v.  Glen,  where  a  voucher  was  allowed  to  be 
euhsequently  stamped.  But  this  is  in  unison  with  the  practice  of  courts  of  law.  The 
document  being  otherwise  unexceptionable,  and  the  stamp  being  imposed  merely  for  the 
pablic  revenue,  so  soon  as  it  is  impressed,  its  effect  operates  retrospectively,  and  the 
document  is  held  to  be  stamped  at  the  time  of  making  the  deed." 

^  May  27,  1843,  (ante,  VoL  V.  p.  1077). 

*  Jeffrey  v.  Creighton,  Jan.  20,  1821,  (F.C);  Murray  v.  Phillips,  June  22,  1821,  (1 
8. 81). 
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only  be  due  in  the  event  of  the  others  not  being  paid,  and  the  safeguard,  against  ai^just 
claims,  of  a  prosecution  for  perjury  would  thus  be  lost. 
The  case  was  this  day  advised  by  the  whole  Court.^ 

Lord  President. — I  regret  that  there  should  be  a  difference  of  opinion  in  this  case. 
If  I  were  satisfied  that  there  had  been  a  practice  following  upon  the  judgment  of  the 
Second  Division  in  the  case  of  Black,  I  should  not  have  been  for  departing  from  it ; 
but  I  cannot  hold  that  the  point  was  so  determined  there  as  to  become  a  rule  of 
practice. 

Holding,  as  I  am  disposed  to  do,  that  the  judgments  in  the  cases  of  Jeffrey  and 
Phillips  are  sound,  I  think  these  cases  are  not  decisive  of  the  present  question. 
[252]  In  the  case  of  Jeffrey,^  I  hold  the  rubric  to  be  a  correct  statement  of  the  decision. 
It  is  in  these  terms : — "  A  creditor  claiming  on  a  bankrupt  estate  must  specify  in  his 
affidavit  the  precise  balance  for  which  he  claims,  after  deduction  of  the  value  of  the 
separate  securities  he  holds."  With  that  judgment  I  do  not  wish  to  interfere.  In  the 
other  case  of  Phillips,^  the  rubric  is  equally  clear  and  specific.  That  also  is  a  decision 
which  I  do  not  interfere  with.  In  the  present  case,  in  regard,  to  each  of  the  three 
affidavits,  there  is  no  departure  from  any  thing  required  by  these  decisions.  There  is 
no  omission  to  deduct  securities.  The  difficulty  I  find  is  this,  that  there  is  no  clause  in 
the  present  Bankrupt  Act  which  requires  that  there  shall  never  be  more  than  one 
affidavit,  though  there  are  more  stringent  and  explicit  requirements  as  to  the  valuation 
and  deduction  of  securities.  But  in  regard  to  a  claim  such  as  this,  which  is  clear  as  to 
three  debts  therein  stated,  there  is  nothing  in  the  Act  which  warrants  me  to  say  that  it 
is  not  competent  for  the  party  to  produce  more  than  one  affidavit ;  and  indeed  that  is 
conceded  under  this  qualification,  that  the  last  should  refer  to  the  former,  and  specify 
the  full  balance.  There  is,  however,  no  clause  in  the  Act  to  that  effect.  I  observe  that 
Professor  Bell,  in  that  part  of  his  work  where  he  is  treating  of  the  effect  of  the  24th 
section  of  the  former  Act,  makes  this  important  observation  : — "  This  is  a  point  which 
may  deserve  aotention  in  the  renewal  of  the  statute."  When  we  come  to  look  at  the 
new  Act,  and  find  nothing  in  it  declaring  that  there  shall  be  one  affidavit,  in  which  the 
whole  debt  of  the  claimant  shall  be  included,  and  that  it  shall  be  incompetent  to  have 
more  than  one,  we  are  not  entitled  to  supply  that  defect  in  the  Act.  I  am,  therefore, 
disposed  to  hold  that  there  is  no  such  regulation  to  be  found  in  the  Act,  and  that  in  the 
case  before  us,  the  affidavits  being  liable  to  no  exception,  the  party  is  not  precluded  from 
saying.  Here  is  what  I  claim  on  in  these  writings — there  are  affidavits  of  these  debts, 
and  I  claim  to  vote  on  them  accordingly. 

But  there  is  another  point  in  the  case — that  supposing  we  were  bound  by  the 
decision  in  the  case  of  Black,  whether,  where  there  are  several  affidavits,  the  party  is 
not  entitled  to  say,  when  the  votes  come  to  be  scrutinized,  that  he  adheres  to  one 
affidavit  and  puts  his  vote  upon  it,  and  that  he  is  entitled  to  ask  back  the  other 
affidavits,  and  put  them  in  his  pocket  or  in  the  fire  ?  I  have  formed  a  clear  opinion  upon 
that  point  also.  But  I  am  of  opinion  that  we  are  not  tied  down  by  the  decision  in  the 
case  of  Black,  and  I  therefore  think  the  vote  good. 

Lord  Mackenzie. — I  concur  in  the  result  of  the  opinion  just  delivered.  I  think 
the  first  of  the  three  claims  must  be  sustained,  supposing  the  others  to  be  rejected,  the 
first  standing  on  a  separate  affidavit,  which  specifies  the  amount  of  debt,  and  is  in  all 
respects  good  under  the  Act.  The  case  of  Black  is  not  against  the  validity  of  such 
claim.  That  case  afforded  no  termini  habilee  for  that  question.  There  the  claim  was 
made  to  vote  for  the  whole,  or  nothing ;  that  is  expressly  stated  in  the  report  There- 
fore, on  this  last  ground  I  have  no  difficulty,  and  see  no  ground  why  the  vote,  as 
restricted,  should  not  be  sustained. 

But,  so  far  as  your  Lordship's  opinion  goes  beyond  that,  I  cannot  concur.  In 
[253]  the  case  of  Black,  there  were  three  claims  and  ^ree  affidavits,  and  the  objection 
was  taken  that  it  was  not  competent  to  put  in  three  affidavits  not  referring  no  one 
another,  and  the  last  not  containing  a  distinct  statement  that  the  creditor  claimed  on 
the  whole,  and  that  objection  was  unanimously  sustained  by  the  Second  Division. 

^  Lord  Cuninghame  was  absent  from  indisposition. 
2  Jeffrey  v.  Creighton,  Jan.  20,  1821,  (F.C.). 
»  Murray  v.  Phillips,  June  22,  1821,  (1  S.  81). 
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That  is  a  decision  on  a  point  of  practice,  and  therefore  is  not  to  be  departed  from,  unless 
we  have  a  clear  opinion  that  it  is  wrong.  I  cannot  see  that  the  Bankrupt  Act  authorized 
a  creditor  to  vote  at  once  on  more  than  one  affidavit.  There  is  no  authority  in  the  Act 
for  such  a  procedure ;  and  if  not,  we  cannot  sanction  it.  The  Act  is  to  be  equitably 
interpreted,  but  we  cannot  push  it  tp  this  extent — ^to  admit  a  claim  not  authorized  by 
it  If  the  claim  is  not  under  the  9th  section  of  the  Act,  it  is  not  authorized  by  the 
Act  at  all.  That  section  says,  (his  Lordship  read  it.)  It  appears  to  me  that  this  affords 
no  warrant  for  more  than  one  claim  and  one  affidavit ;  and  there  is  no  provision  for 
more.  The  clerk  is  directed  to  enter  the  one  sum  for  which  the  party  claimed,  (section 
45).  It  would  have  been  easy  for  the  Act  to  have  said  debt  or  debts,  and  oath  or  oaths ; 
bat  it  has  not  done  so,  and  the  clerk  is  not  directed  to  make  a  calculation,  but  to  write 
down  a  sum.  It  is  an  obvious  observation,  that,  if  we  once  go  beyond  one,  there  is  no 
limit :  Any  creditor  may  divide  his  claim  into  as  many  claims  and  debts  as  he  pleases, 
and  may  leave  the  amount  to  be  gathered  from  a  multitude  of  sums  and  oaths.  There 
may  be  a  thousand  oaths  applicable  to  a  thousand  claims,  and  it  may  be  said  they  are 
all  sanctioned  by  section  9  of  the  Act  I  cannot  take  that  view.  I  think  the  statute 
requires  that  there  shall  be  one  affidavit,  specifying  the  whole  amount  of  debt  on  which 
the  creditor  claims.  I  cannot  see  that  there  is  any  expediency  in  any  other  interpreta- 
tion. There  is  no  advantage  from  allowing  two  claims.  Where  is  the  difficulty  of 
oniting  them  into  one  ? — where  is  the  difficulty  of  a  creditor  saying  for  himself  what  he 
calls  on  the  clerk  to  say  for  him — what  is  the  total  amount  of  his  claim  ?  I  am,  there- 
fore, inclined  to  adhere  to  the  construction  of  this  clause  adopted  by  the  Second  Division 
in  the  case  of  Black. 

A  great  many  special  clauses  of  the  Act  have  been  referred  to,  requiring  that,  in 
particular  cases,  a  balance  shall  be  struck.  I  don't  put  this  case  on  these  clauses  further 
than  this,  that  they  indicate  the  existence  of  the  general  rule ;  they  take  it  for  granted 
that  all  the  claims  are  to  be  single  claims,  as  I  have  mentioned  ;  they  assume  that  each 
creditor  is  to  give  in  a  single  claim  and  affidavit  specifying  a  definite  sum.  These  afford 
an  indication,  as  I  think,  of  the  general  rule  being  as  I  have  stated  it.  It  is  taken  for 
granted  that  there  is  no  need  for  stating  the  balance,  except  where  addition  or  deduction 
is  to  be  made,  that  being  done  from  the  nature  of  one  claim.  I  don't  wish  to  extend 
these  sections  to  this  case  further  than  as  affording  an  indication  of  the  meaning  of 
section  9. 

Lord  Justice-Clbrk. — I  agree  with  Lord  Mackenzie. 

Lord  Fullbbton. — I  agree  with  the  Lord  President  in  thinking  that  there  is 
nothing  in  the  Act  to  prevent  separate  claims  and  separate  affidavits ;  and  I  see  the 
strongest  reasons  in  expediency  for  allowing  them.  But  the  difficulty  in  this  case  arises 
torn,  the  operation  of  the  9th  section  of  the  Act,  when  taken  with  the  terms  of  the 
affidavits.  A  creditor,  to  be  entitled  to  vote  for  any  particular  amount,  must  produce 
an  oath  to  a  debt  of  that  amount.  I  think  separate  affidavits  may  be  framed  so  as  to 
comply  with  the  Act^  and  be  good  evidence  that  the  whole  debt  is  due;  but  the 
difficulty  here  is,  that  the  affidavits  have  no  refer-  [264]  -ence  one  to  another,  so  as  to 
afford  this  evidence.  It  does  not  appear  to  me  that  they  are  affidavits  bearing  on  the 
face  of  them  that  the  whole  amount  of  the  debt  is  due.  They  may  be  separate  parts  of 
the  same  debt,  to  each  of  which  the  party  may  safely  swear ;  and  it  may  not  follow  that 
the  whole  amount  was  due.  Two  words  would  have  done  it — it  was  not  necessary  to 
swear  to  the  whole  debts  over  again ;  but  the  last  should  have  borne  to  be  in  addition 
to  the  former.  I  am  not  disposed  to  make  much  allowance  for  a  creditor  who  goes  out 
of  the  ordinary  course.  If  he  goes  out  of  it,  what  he  does  must  be  completely 
equivalent  to  what  he  has  omitted.  I  think  a  reference  in  the  last  affidavit  to  the 
fumer  ones,  so  as  to  show,  on  the  face  of  it,  that  the  amount  of  the  whole  was  due, 
would  have  been  sufficient.  This  view  necessarUy  leads  to  the  conclusion,  that  the  first 
affidavit  here  is  perfectly  good,  for  the  subsequent  ones  don't  void  the  first.  The 
objection  is,  that  the  second,  not  referring  to  the  first,  is  not  a  good  affidavit  that  the 
additional  sum  is  due.  Therefore,  I  have  no  difficulty  in  holding  that  the  claim  on  the 
fint  affidavit  is  good.  I  don't  give  any  countenance  to  the  notion,  that  it  is  not  compe- 
tent to  have  more  affidavits  than  one. 

Lords  Mkdwtn,  Monorbiff,  Jeffrbt,  Murrat,  Ivort,  Wood,  and  Bobbrtsok 
eoncuzred  with  the  Lord  President:  and  Lord  Cookburn  concurred  with  Lord 
Mackenxie. 
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The  following  interlocutor  was  pronounced  by  the  First  Division : — 

"  In  conformity  with  the  opinion  of  the  minority  of  the  whole  Judges,  recal  the 
deliverance  appealed  from ;  sustain  the  vote  of  Mrs.  Trotter  for  the  cumulo  amount  of 
the  whole  three  affidavits,  and  find  that  the  appellants  were  duly  elected  trustee  and 
commissioners  on  the  sequestrated  estates  in  question ;  and  remit  to  the  Sheriff  to 
confirm  them  accordingly ;  find  the  appellants  entitled  to  their  expenses,  both  before 
the  Sheriff  and  in  this  Court." 


No.  44.  vn.  Dunlop  260.     22  Dec.  1846.1    lat  Div.— Lord  Robertson. 

John  Jopp,  Petitioner. — Rwtherfurd — Hector, 
Sir  Andrew  Leith  Hay,  Respondent. — Maitland — Handysidc, 

Bankruptcy — Sequestration, — 1.  Held  that  a  person  was  liable  to  sequestration  for  a 
personal  debt,  unconnected  with  trade,  contracted  while  he  was  a  trader,  though  he 
had  ceased  to  be  so,  without  owing  any  trading  debts  prior  to  the  date  of  the  bill 
which  he  granted  for  the  debt,  upon  which  the  application  for  sequestration  was 
founded.  2.  Circumstances  in  which  held  that  a  creditor  was  not  barred  from  apply- 
ing for  sequestration  of  his  debtor's  estate,  though  he  had  agreed  in  acceding  to  a  trust 
to  suspend  all  diligence  till  the  final  conclusion  of  an  action,  which  it  was  the  object 
of  the  trust  to  have  tried  for  behoof  of  the  creditors,  and  that  action,  though  finally 
decided  in  the  Court  of  Session,  was  still  open  to  be  appealed. 

Petition,  under  the  Bankrupt  Act,*by  a  creditor  for  sequestration  of  the  estates  of 
his  debtor,  opposed  under  the  following  circumstances : — 

Sir  Andrew  Leith  Hay  became  a  partner,  in  1825,  of  an  insurance  company,  and  also 
of  a  banking  company,  in  Aberdeen.  He  sold  out,  and  ceased  to  be  a  partner  of  the 
former  in  1827,  and  of  the  latter  in  1833.  It  did  not  appear  that  he  had  ever  in  any 
other  way  been  connected  with  trade.  On  22d  March  1836,  he  granted  a  promissory- 
note  for  L.3177,  10s.  Id.,  payable  on  20th  June  1837,  to  Alexander  Jopp,  Aberdeen, 
"  on  account  of  his  late  father's  representatives."  It  appeared  that  the  father  died  in 
1829.  This  note  was  indorsed  by  Alexander  to  his  brother,  John  Jopp,  W.S.,  who  in 
1841,  along  with  certain  other  creditors  of  Sir  Andrew  Leith  Hay,  subscribed  a  deed  of 
accession  to  a  [261]  trust-deed  executed  by  him,  whereby  he  conveyed  his  whole  estates 
to  trustees,  for  the  purpose  of  enabling  them,  for  behoof  of  the  creditors,  to  try  the 
validity  of  the  entail  under  which  he  held  them,  the  creditors  acceding  binding  them- 
selves to  supply  the  necessary  funds  for  that  purpose — to  use  their  endeavour  to  obtain 
the  accession  of  all  the  creditors,  and,  finally,  consenting  and  agreeing  for  themselves, 
"  respectively  and  individually,  to  suspend  all  diligence,  real  or  personal,  against  Sir 
Andrew  Leith  Hay,  and  the  said  lands  and  others,  until  the  final  conclusion  of  the  said 
action,  or  whilst  the  same  is  bona  fide  defended  and  insisted  in  by  an  heir  of  entail  con- 
tained in  the  destination  expressed  by  the  said  deed  of  entail."  Those  creditors  who 
acceded  formed  a  very  small  minority  of  the  whole. 

An  action  was  accordingly  instituted,  which  resulted  in  the  entail  being  sustained 
by  a  unanimous  judgment  of  the  Court  on  20th  December  1842.  At  a  subsequent 
meeting  of  the  acceding  creditors,  they  refused  to  supply  the  funds  for  an  appeal,  and 
resolved  that  no  further  proceedings  should  be  had  under  the  trust  and  deed  of  acce^ion. 
On  29th  November  1844,  Sir  Andrew  Leith  Hay,  having  failed  to  induce  the  creditors 
to  prosecute  an  appeal,  caused  his  agent  to  intimate  to  his  opponents  that  he  meant  to 
do  so  himself. 

In  December  1840,  Sir  Andrew  Leith  Hay  granted  his  concurrence,  and  became  a 
party  to  a  deed  granted  by  the  North  of  Scotland  Assurance  Company,  whereby  they 
assigned  debts  which  they  held  against  him  to  the  extent  of  L.13,000  to  Duncan 
Davidson,  and  conveyed  Sir  Andrew's  estates  to  him  in  security.  Upon  this  deed, 
Davidson  raised  a  process  of  mailb  and  duties,  in  which  he  obtained  decree  in  July 
1844. 


1  Decided  14  th. 
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In  November  following,  John  Jopp,  as  creditor  in  the  promissory-note  which  he  held, 
presented  a  petition,  under  the  Bankrupt  Act,  for  sequestration  of  Sir  Andrew's  estates, 
upon  the  allegation  that  he  *'  is,  or  has  been,  a  banker,  and  an  underwriter  or  an  insur- 
ance broker  in  Aberdeen,"  and  is  "  notour  bankrupt.'* 

Answers  were  given  in  for  Sir  Andrew  Leith  Hay,  objecting,  1st,  to  the  vagueness 
of  the  description  in  the  petition,  "  is,  or  has  been,  a  banker,"  &t. ;  ^  2d,  That  the  debt 
of  the  petitioner  was  neither  a  trading  debt,  nor  contracted  while  the  debtor  was  a 
trader,  and  that,  therefore,  sequestration  could  not  be  awarded  upon  it ;  ^  3d,  That  the 
petitioner  was  barred  from  applying  for  sequestration  by  the  obligation  he  came  under 
in  acceding  to  the  trusty  to  suspend  all  diligence  until  the  final  conclusion  of  the  action 
respecting  the  entail ; — it  being  intended  to  ap-  [262]  -peal  the  judgment  in  that  action, 
it  could  not  be  held  as  finally  concluded. 

In  support  of  his  application,  the  petitioner  contended, — 1st,  That  the  very  words 
of  the  Buiknipt  Act  had  been  used  in  the  description  in  the  petition :  2d,  That  his 
debt,  though  not  a  trading  debt,  was  contracted  while  the  debtor  was  a  trader,  the  bill 
having  been  granted  for  a  debt  due  to  the  petitioner's  father,  who  died  in  1829  ; '  3d, 
That  the  trust  and  accession  were  at  an  end,  by  the  judgment  of  the  Court  of  Session 
in  the  action,  and  the  creditors  refusing  to  carry  it  further  ;  and,  at  all  events,  a  material 
change  of  circumstances  had  occurred  by  the  truster's  own  act,  enabling  a  non-acceding 
creditor  to  do  diligence  i^inst  the  estate. 

The  Lord  Ordinary  reported  the  case  to  the  Court 

After  hearing  counsel,  the  following  opinions  were  delivered  : — 

Lord  Pbssidbnt. — I  think  there  is  nothing  in  the  critical  objection  to  the  form  and 
shape  of  the  application,  which  appears  to  me  completely  within  the  Act  of  Parliament. 
Then,  as  to  the  origin  of  the  debt,  it  is  impossible  to  look  at  the  decisions  without 
seeing  that  there  is  nothing  in  the  objection  founded  upon  that.  It  is  sufficient  that 
the  debt  is  coeval  with  trading.  The  last  objection  is  of  more  importance — that  this 
application  is  barred  by  the  trust-deed,  to  which  the  applicant  was  an  acceding  party. 
It  has  been  long  settled  that  a  trust-deed  in  favour  of  creditors  is  no  bar  to  sequestration, 
and  the  question  here  therefore  is,  whether  there  are  clauses  in  this  particular  deed 
which  bar  Jopp,  an  acceding  creditor,  from  making  the  application.  Out  of  one  hundred 
and  thirteen  creditors  whose  names  appear  in  the  deed,  only  thirteen  accede  to  it,  Jopp 
no  doubt  being  one  of  them.  I  thiiik  it  would  be  a  serious  matter  to  hold  that  no 
change  of  circumstances  can  take  place  which  will  warrant  the  withdrawal  of  accession 
when  there  is  such  a  number  of  non-acceding  creditors.  If  so,  the  whole  estate  for 
which  the  trust  was  granted  might  be  swallowed  up  in  the  mean  time,  the  creditors  who 
acceded  being  barred,  whatever  they  might  see  going  on,  from  taking  any  step  for  the 
protection  of  their  interests.  The  non-acceding  creditors  might  get  into  possession  in 
any  of  the  various  ways  allowed  by  the  diligence  of  the  law,  whUe  those  who  acceded 
oonld  not  move  to  help  themselves.  That  is  a  proposition  which  I  cannot  sanction. 
The  object  of  the  trust  was  to  try  the  validity  of  the  entails  at  the  instance  of  trustees 
for  creditors,  they  agreeing  "  to  suspend  all  diligence,  real  or  personal,  against  Sir 
Andrew  Leit^  Hay,  and  the  said  lands  and  others,  until  the  final  conclusion  of  the  said 
action,  or  whilst  the  same  is  bona  fide  defended  and  insisted  in  by  an  heir  of  entail 
contained  in  the  destination  expressed  by  the  said  deeds  of  entail."  It  may  be  a 
question  whether  an  application  for  sequestration  is  diligence,  in  the  sense  of  this  clause. 
Bot  to  pass  by  that,  what  I  am  moved  by  is  the'  change  of  circumstances  which  has  taken 
place  by  the  act  of  Sir  Andrew  Leith  Hay  himself— the  deed  granted  with  his  con- 
currence— [263]  which  pat  Davidson  in  a  situation,  with  reference  to  accumulated  debts 
to  the  extent  of  L.  13,000,  to  do  diligence  against  the  estate,  and  enable  him  to  carry  it 
off  if  it  should  be  found  to  be  held  in  fee-simple.  I  hold  that  to  be  such  a  breach  of 
the  Uma  fide  object  of  the  trust,  which  certainly  implied  that  the  debtor  was  to  do 
nothing  to  affect  the  rights  of  the  acceding  creditors,  as  to  bar  him  from  founding  upon 
any  clause  in  it  against  them.     I  think  that  of  itself  affords  an  answer  to  the  defence 

1  Ireland  r.  Whyte,  Nov.  24,  1842,  (caUe,  Vol.  V.  p.  173). 
<  Ogilvie  V.  Simpeon,  March  4,  1837,  (15  S.  746). 

»  2  BeU's  Com.  316 ;  Dick  v.  Lyell,  Jan.  28, 1815,  (F.C.)  ;  Grant  v.  Baillie,  May  20, 
1830,  (8  8.  778). 
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on  the  trust  deed.     On  the  whole,  I  cannot  say  that  Sir  Andrew  Leith  Hay  is  not  liable 
to  sequestration. 

Lord  Mackenzie. — I  concur.  In  regard  to  the  right  contemplated  to  be  granted  to 
a  particular  creditor,  no  doubt  it  is  more  favourable  than  if  the  debtor  had  spent  the 
money,  but  still  it  is  objectionable.  I  have  no  doubt  that  it  was  never  contemplated 
that  sequestration  should  only  be  granted  for  trading  debts.  Being  a  trader,  renders  a 
party  liable  to  sequestration,  and  then  his  own  private  debts  are  looked  to  just  as  much 
as  any  others.  A  party  may  be  a  trader,  and  have  no  trading  debts ;  he  may  be  a 
partner  of  a  large  banking  concern  that  has  no  debts,  but  being  a  partner  renders  him 
liable  to  sequestration  for  his  own  debts. 

Lord  Fullerton. — I  am  of  the  same  opinion.  There  is  nothing  in  this  particular 
trust  or  deed  of  accession  to  exclude  the  rule,  that  a  trust  for  creditors  does  not  prevent 
sequestration.  That  principle  must  apply  to  the  last  clause  of  the  deed  of  accession, 
as  well  as  any  others.  That  clause  might  have  prevented  them  beginning  diligence 
against  the  estate,  while  none  of  the  other  creditors  were  touching  it ;  but  that  is  not 
the  case  here,  and  there  is,  therefore,  nothing  in  the  clause  to  prevent  the  application 
of  the  rule. 

In  regard  to  the  other  points  of  the  case,  I  agree  with  your  Lordships.  It  cannot 
be  maintained  that  the  debts  must  be  trading  debts.  A  person  who  is  only  a  partner 
may  be  sequestrated,  though  the  company  is  quite  solvent  That  is  quite  conclusive  on 
the  point.  In  the  case  of  Ogilvie,  the  Court  took  a  very  fair  view,  holding,  that  if  a 
party  can  show  that  he  has  extinguished  all  the  debts  for  which  he  might  have  been 
sequestrated  when  a  trader,  he  may  start  a  new  course.  But  that  is  clearly  not  the 
case  here. 

Lord  Jeffrey. — I  concur.  I  see  no  difficulty  in  the  point  last  spoken  to.  The 
import  of  the  decisions  is,  that  a  party  is  liable  to  sequestration  for  debts  prior  to,  or 
coeval  with,  trading,  though  quite  unconnected  with  trade.  The  party  being  by  personal 
description  a  trader,  is  liable  to  be  sequestrated  for  all  debts.  If  debts  are  connected 
with  the  period  of  trading,  they  are  equally  the  subject  of  sequestration  with  trading 
debts.  The  only  difficulty  is  upon  the  form  and  object  of  the  trust  deed.  I  view  it  as 
a  mere  agreement  among  certain  creditors  to  contribute  the  funds  for  trying  a  law 
question.  I  think  there  ought  to  be  a  concurrence  of  all  the  creditors,  or  at  least  a 
tacit  concurrence,  non  (^gendoy  to  bar  sequestration.  Without  going  into  that,  the  trust 
here  is  solely  a  contract  to  pay  the  expenses  of  a  law  suit  by  certain  creditors,  and  to  do 
all  they  can  to  prevent  the  attachment  of  the  estate  by  other  creditors  during  its 
dependence.  When  they  on  very  good  grounds — ^a  unanimous  judgment  of  this  Court 
— refuse  to  appeal,  I  think  they  put  an  end  to  the  arrangement.  They  say  then, — we 
give  up  this  chance  of  obtaining  payment,  and  take  the  other.  Then  there  was  a 
violation  of  the  compact  by  the  truster  himself.  He  takes  the  creditors  bound  to  do 
nothing  to  attach  the  estate  during  the  dependence  of  the  lawsuit,  and  he  himself 
enables  [264]  a  non-acceding  creditor  to  obtain  a  preference  over  it.  I  think  the  objec- 
tions to  sequestration  ought  to  be  repelled. 

The  Court  accordingly  remitted  to  the  Lord  Ordinary  to  award  sequestration,  and 
proceed  further  in  common  form. 


No.  45.  vn.  Dunlop  264.     14  Jan.  1845.     Ist  Div.— Lord  Robertson. 

William  Alexander  and  Jambs  Largno,  (Alexander's  Executors,) 

Petitioners. — Rutherfurd — Bandyside. 

William  Barclay,  (Judicial  Factor  on  Eussell*s  Estate,)  Objector. — 

Whigham — Henderson, 

Bankruptcy— Sequedruiion — 2  ^  3  Vict,  c  41,  §  4.— In  an  application  under  the 
Bankrupt  Act,  §  4,  for  sequestration  of  the  estate  of  a  deceased  debtor, — Held,  that 
upon  consignation  of  the  debt  of  the  applicant  by  a  judicial  factor  on  the  estate,  (who 
had  raised  a  reduction  of  the  ground  of  debt,)  sequestration  ought  to  be  refused. 

John  Russell  of  Balmade  died  in  1821,  and,  several  years  after,  some  family  disputes 
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having  arisen  as  to  his  succession,  a  judicial  factor  was  appointed  on  his  heritahle  estate. 
In  1844,  Alexander's  executors,  founding  upon  a  hill  for  L.210,  dated  in  1819,  accepted 
hj  Russell,  and  held  hy  their  constituent,  and  upon  which  they  had  obtained  decree  of 
constitution  against  Russell's  representatives  in  1842,  presented  a  petition  under  the 
fourth  section  of  the  Bankrupt  Act  for  sequestration  of  Russell's  estate.  The  judicial 
factor,  the  same  day  on  which  the  petition  was  presented,  had  signeted  a  summons  of 
leduction  of  the  decree  of  constitution.  He  opposed  sequestration  being  awarded  on 
these  grounds :  Ist^  That  the  debt  on  which  the  application  was  founded  was  not 
lesting-owing,  and  the  decree  of  constitution  was  under  reduction ;  and,  2d,  That  the 
estate  of  the  deceased  debtor  was  quite  solvent,  and  he  was  willing  to  find  caution  or 
consign  the  amount  of  the  petitioner's  alleged  debt.  The  petitioners  did  not  deny  the 
Bolveocy  of  the  estate,  but  maintained,  1st,  That  the  objector,  in  his  character  of  judicial 
factor,  had  no  title  to  appear  and  oppose  the  application  ;  2d,  That  they  had  produced 
prima  fade  evidence  that  the  debt  founded  on  was  resting-owing,  which  was  sufficient ; 
and,  dd.  That  after  the  expiration  of  six  months  from  the  debtor's  death,  insolvency 
was  not  necessary  to  entitle  a  creditor  to  obtain  sequestration.^ 

The  Lord  Ordinary  (on  15th  July)  pronounced  the  following  interlocutor  : — "Finds 
that  the  claim  of  the  petitioners,  which  is  founded  on  a  [266]  bill  dated  in  the  year 
1819,  and  on  which  decree  of  constitution  was  obtained  in  absence,  is  challenged  in  a 
competent  process  :  Finds  that  the  estate  of  the  deceased  is  under  the  judicial  manage- 
ment of  a  factor  appointed  by  this  Court :  Finds  that  no  creditor  of  the  deceased,  or 
other  party  interested  in  the  succession,  concurs  in  the  present  application :  Finds  that 
the  estate  is  solvent,  and  that  it  is  not  disputed  that  a  surplus  has  been  consigned  in 
hank;  and  that  the  heritable  property  is  greatly  more  than  sufficient  to  answer  the 
petitioners,  and  all  other  demands  competent  against  the  same  :  Finds  that  caution  for 
the  debt  has  also  been  offered  to  the  petitioners,  and  rejected  by  them ;  and,  before 
further  procedure,  appoints  the  petitioners  to  state  in  a  minute,  to  be  lodged  on  or 
before  Thursday  next — 1st,  Whether  they  have  any  objection  to  the  sufficiency  of  the 
caution,  or  the  terms  in  which  the  same  is  offered ;  2dly,  Whether  they  are  willing  that 
the  present  process  of  sequestration  should  be  sisted  on  consignation  of  the  amount  of 
Uie  debt,  with  interest ;  and,  3d,  If  not,  for  what  purpose,  and  to  what  effect  the  present 
process  is  insisted  in,  pending  the  action  of  reduction  of  their  debt :  With  certification, 
that  if  the  said  minute  be  not  lodged  on  or  before  the  said  day,  they  will  be  held  as 
rejecting  either  caution  or  consignation." 

The  petitioners,  in  consequence,  gave  in  a  minute  in  these  terms : — "  The  petitioners 
beg  to  state,  first,  that  they  object  to  accepting  caution  or  consignation  from  the 
compearer,  the  judicial  &ctor,  in  respect  that  their  doing  so  might  be  held  to  admit  the 
title  of  the  judicial  factor  to  appear  as  a  respondent  in  this  process  of  sequestration,  and 
also  his  title  to  pursue  the  action  of  reduction  brought  by  him  ;  and,  second,  that  their 
interest  is,  that  they  should  not  be  called  on  to  litigate  with  a  party  who  carries  on  legal 
proceedings  by  the  use,  not  of  funds  belonging  himself,  but  to  others,  who  do  not  only 
not  concur  with,  or  sanction  his  opposition  to  the  petitioners'  claims  and  proceedings, 
but  who,  through  their  agents  (see  letters  in  process)  expressly  repudiate  his  present 
opposition  to  the  petitioners'  application  for  sequestration.  And  the  petitioners  beg 
farther  to  state,  that  they  have  a  clear  interest  to  prefer  proceedings  by  sequestration 
for  recovery  of  their  debt  to  any  other  less  efficient  and  expeditious  mode  of  getting  it 
realized." 

The  Lord  Ordinary  (on  20th  July)  pronounced  the  following  interlocutor : — "  Having 
resnmed  consideration  of  this  case,  with  the  minute  lodged  in  consequence  of  the  inter- 
locutor  of  15th  current,  in  which  minute  the  petitioners  decline  to  accept  of  consignation 
of  their  debt,  Finds,  in  the  special  circumstances  of  this  case,  that  there  is  no  fair  and 
legicimate  ground  for  insisting  in  this  application,  and  therefore  dismisses  the  same ; 
refoses  the  petition,  and  decerns :  Finds  the  respondent  entitled  to  expenses."  ^ 

1  2  &  3  Vict.  c.  41,  §  4 ;  Waddell,  Jan.  21,  1841,  (ante,  Vol.  TIL  p.  411). 

-  '*NoTE. — Mr.  Russell  of  Balmade  died  in  the  month  of  January  1821,  leaving  a 
tinstsettlement.  Kone  of  the  trustees  accepted;  and  his  daughter,  Mrs.  Mackay, 
having  served  herself  heir,  entered  into  possession  of  the  estate,  and  executed  in  1824  a 
diapodtion  at  variance  with  the  trust  arrangement.  Mrs.  Ewing,  the  daughter  of  Mrs. 
Haekay,  afterwards  instituted  an  action  of  reduction  of  the  service  of  her  mother,  and 
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[266]  The  petitioners  reclaimed. 

Lord  Maokbnzib. — The  party,  upon  making  conngnation,  is  entitled  to  be  rid  of 
this  application.     I  think  the  Lord  Ordinary  is  right. 

[267]  Lord  Jeffrbt. — I  cannot  hold  that  insolvency  is  dispensed  with  by  the  new 

subsequent  deed&  The  Court,  on  the  11th  of  March  1840,  appointed  Mr.  James 
Harper  judicial  factor ;  and  afterwards,  on  the  22d  of  June  1842,  the  respondent,  Mr. 
Barclay,  was  nominated  to  that  office.  The  estate  is  solvent.  The  certified  free  rental 
amounts  to  L.353,  48.  There  is  a  surplus  of  L.800  not  denied  to  be  consigned  by  the 
judicial  factor,  and  no  claims  of  any  magnitude  or  importance  appear  to  exist  against  the 
estate,  which  is  stated  to  be  worth  several  thousand  pounds,  as  indeed  the  rental  proves 
it  to  be. 

"  The  present  petitioners  state  themselves  to  be  creditors  of  the  deceased,  under  a 
bill  for  L.210,  dated  so  long  ago  as  the  19th  of  July  1819.  For  the  amount  of  this  old 
bill,  decree  of  constitution  was  obtained  on  the  1st  of  March  1842  in  absence,  against 
Mr.  and  Mrs.  Mackay,  who  were  furth  of  the  kingdom  at  the  time.  This  decree  was 
followed  up  by  an  adjudication,  and  an  action  of  maills  and  duties.  The  decrees  are 
now  challenged  in  an  action  of  reduction,  which  is  in  dependence  before  the  Lord 
Ordinary,  so  that  the  validity  and  subsistence  of  the  claim  on  the  old  bill,  on  which 
more  than  the  years  of  prescription  have  run,  is  brought  into  question.  The  summons 
in  this  action  was  raised  on  the  15th  of  January  1844. 

"  The  petition  for  sequestration,  founded  on  the  debt  thus  challenged,  was  presented 
to  the  Court  on  the  same  day  on  which  the  summons  of  reduction  was  signeted.  An 
appointment  of  an  interim  factor  was  granted  on  an  application  made  in  absence,  in 
which  the  fact  that  the  estate  was  under  judicial  management  was  not  stated,  otherwise 
no  such  interim  appointment  would  have  been  made.  The  judicial  factor  having  made 
appearance,  however,  in  this  process,  a  record  was  made  up.  On  the  6th  of  June  1844, 
the  Lord  Ordinary  ordered  intimation  of  the  proceedings  to  be  made  to  the  parties 
interested  in  the  trust-settlement  of  the  late  Mr.  Russell,  and  also  appointed  the 
respondent  to  say  whether  he  was  ready  to  find  caution  for  the  alleged  debt  claimed  by 
the  p>etitioners.  Caution  having  been  offered,  the  appointment  of  the  interim  factor  was 
recalled  by  interlocutor,  dated  18th  June,  which  is  now  final.  A  minute  was  afterwards 
lodged  by  certain  parties  interested  in  the  succession,  sisting  themselves  in  opposition  to 
the  sequestration,  while  no  concurrence  in  the  application  has  been  made  either  by  any 
creditor  or  other  party  interested.  The  caution  offered  has  been  declined,  not  on  account 
of  its  insufficiency,  but  on  the  statement  that  the  petitioners  are  not  bound  to  accept  of 
any  caution,  or  any  thing  short  of  payment.  The  Lord  Ordinary  also  called  on  the 
petitioners  to  state  whether  they  would  allow  the  process  to  be  sisted  on  consignation ; 
and  although  the  respondent  offered  to  consign,  this  also  has  been  rejected. 

"  The  petitioners  stand  on  strict  law.  They  say,  first,  that  the  fact  of  the  decree  of 
constitution  being  brought  under  challenge,  is  no  ground  for  stopping  this  sist  of 
diligence ;  that  the  management  of  an  estate  by  a  judicial  factor  is  also  no  ground  for 
excluding  sequestration,  which  must  be  granted  even  at  the  risk  of  superseding  such 
management,  as  was  held  in  the  case  of  Ne wall's  Trustees  v.  Aitchison,  13th  June  1840, 
(2  Dunlop,  1008);  that  the  Court  have  no  discretion  in  the  matter,  and  cannot  be 
guided  by  views  of  expediency  ;  and  finally,  that  the  complete  solvency  of  the  estate  is 
no  bar  to  sequestration,  as  was  found  in  the  case  of  Semple  v.  Waddel,  21st  January 
1841,  (Dunlop,  Vol.  IIL  p.  411.)  But  without  impugning  the  authority  of  these 
decisions,  the  Lord  Ordinary  is  of  opinion  that,  in  the  very  special  circumstances  of  this 
case,  the  sequestration  ought  not  to  be  awarded,  and  he  does  not  consider  that  the  Court 
is  bound,  as  a  matter  of  absolute  necessity,  to  grant  sequestration,  where  it  is  plain  that 
the  measure  is  not  insisted  in  for  any  bona  fide  purpose,  but  merely  to  concuss,  by 
oppressive  diligence,  immediate  payment  of  a  doubtful  debt,  of  which  consignation  is 
offered.  Not  only  is  the  estate  perfectly  solvent,  and  under  judicial  management,  and 
no  creditor  or  party  interested  concurring  with  the  petitioners,  whose  debt  is  rested  on 
a  bill  dated  about  twenty-five  years  ago,  and  the  decree  of  constitution  of  which,  taken 
out  in  absence,  being  challenged,  the  present  sequestration  of  the  estates  of  a  party  who 
died  in  1821  is  sought,  so  as  to  defeat,  if  possible,  the  object  of  the  reduction,  and 
recover  the  amount  of  the  claim.     But  this  is  insisted  in  in  the  face  of  an  offer  of 
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Act  in  the  case  of  a  deceased  debtor,  (sect.  4,)  thoagh  the  same  proof  of  it  is  not 
necessary.    Bat  I  do  not  go  on  that — I  go  on  the  coDsignation. 

Lord  Pbbsioent. — I  think  we  should  find  that,  on  consignation  being,  made, 
seqaestration  ought  not  to  be  granted. 

Lord  Fullerton. — I  cannot  think  the  effect  of  consignation  invalidated  by  the 
ciicumstance  of  the  consigner  being  a  judicial  factor. 

The  Court  pronounced  the  following  interlocutor : — *'  Find  that,  upon  consignation 
being  made,  the  application  for  sequestration  ought  to  be  refused ;  and  to  this  extent 
Adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against." 

The  petitioners  were  found  liable  in  expenses,  subsequent  to  the  date  of  the  o£fer  of 
consignation. 

[Cf.  Eoger  v.  Qdlatly's  Trustees,  12  D.  985.] 
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A5n)ERS0N,  Garrow,  and  Company,  Pursuers. — Ld.-Adv.  M'NeUl — Pattm. 

This  Forth  Marine  Insurance  Company,  Defenders. — Rutherfunl 

— T,  Mackenzie. 

Proof—Insuranee  Maritime. — A  loss  having  been  incurred  under  a  policy  of  insurance, 
the  agent  of  the  insured  granted  a  receipt  upon  the  policy  to  the  agent  of  the  under- 
writers for  a  certain  sum  :  the  agent  of  the  underwriters  having  become  bankrupt, — 
Held,  in  an  action  against  them  upon  the  policy  at  the  instance  of  the  insured,  that  it 
was  incompetent  to  set  aside  the  effect  of  the  receipt  by  parole  evidence  and  corre- 
spondence between  the  agents,  showing  that  no  money  had  been  paid. 

[269]  Action  by  Anderson,  Garrow,  and  Company,  against  the  Forth  Marine 
Insurance  Company,  for  L.892,  4s.  7d.,  upon  a  policy  of  insurance  in  their  favour  over 
a  csigo.  The  defenders  admitted  liability,  but  averred  that  L.400  had  been  paid  to 
aeeount.  They  allowed  decree  to  pass  against  them  for  the  balance,  which  they  paid. 
The  pursuers  denied  the  alleged  payment  to  account,  and  an  issue  as  to  it  was  sent  to 
trial  The  issue,  which  was  preceded  by  the  admission  of  the  policy  and  liability,  and 
partial  payment  under  it,  was  in  these  terms  : — 

*'  Whether  the  said  defenders  are  indebted,  and  resting-owing,  under  the  said  policy, 
in  the  sum  of  L.400,  being  the  balance  of  said  sum  of  L.892,  48.  7d.,  with  interest 
thereon,  or  any  part  thereof  ? " 

The  case  was  tried  before  the  Lord  Justice-Clerk  at  the  Glasgow  Circuit, 
antumn  1844. 

It  appeared  that  the  insurance  had  been  effected  in  Glasgow  with  Gilkison  and 
Brown,  agents  there  for  the  defenders,  and  that  after  the  loss  the  pursuers  had  authorized 
William  Waddell  of  that  place  to  act  as  their  agent  in  the  matter,  and  obtain  a 
settlement. 

The  defenders  produced  the  policy  of  insurance,  with  a  receipt  by  Waddell  endorsed 
thereon  for  L.400,  to  account  of  loss  under  it.  The  pursuers  offered  to  prove  by  parole 
and  letters,  that  money  was  not  paid  in  terms  of  the  receipt,  but  that  some  arrangement 
had  been  entered  into  between  the  agents. 

The  defenders  objected  that  it  was  incompetent  thus  to  set  aside  the  effect  of  the 
receipt,  upon  the  faith  of  which  they  had  allowed  credit  for  its  amount  in  their  settle- 
ment with  their  agents,  Gilkison  and  Brown,  who  (it  was  admitted)  had  become 
bankrupt  prior  to  the  date  of  the  action.  That  at  all  events  a  reduction  of  the  receipt 
was  necessary. 

caution,  and  even  consignation  has  been  rejected.  It  appears  to  the  Lord  Ordinary, 
therefore,  that  to  grant  the  sequestration  would  be  a  perversion  of  the  diligence  of  the 
law,  as  the  petitioners  can  have  no  legitimate  object  in  insisting  on  such  a  harsh  and 
unnecessary  proceeding,  and  their  rejection  of  caution  or  consignation,  so  as  to  cover  the 
debt  if  due,  is  evidence  that  the  application  is  not  insisted  in  for  any  fair  purpose." 
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The  Lord  Justiob-Clerk  sustained  the  objection,  and  held  that  the  case  proposed 
to  be  proved  by  the  pursuers,  and  by  the  evidence  tendered,  was  not  relevant  in  point 
of  law,  or  receivable  from  them  against  the  defenders ; — No  allegation  being  made  against 
the  bona  fides  of  the  defenders ;  and  therefore  directed  the  jury  to  find  a  verdict  for  the 
defenders. 

The  pursuers  excepted. 

The  jury  returned  a  verdict  for  the  defenders  as  directed 

The  bill  of  exceptions  was  this  day  advised. 

The  Court  unanimously  disallowed  the  exception. 

Pursuers'  Authorities,— Cnwford  v.  Bennet,  June  19,  1827,  (2  W.  &  S.  608); 
Thomson  v.  Thomson,  July  10,  1828,  (6  S.  1129),  and  Dec.  1,  1829,  (8  S.  156). 

[Cf.  Duke  ofBueeleuch  v.  M'Turk,  7  D.  932 ;  Henry  v.  Miller,  11  R.  716.] 


No.  48.  VU.  Dunlop  270.    16  Jan.  1845.    1st  Div.— Lord  Robertson. 

Helen  M*Morine  and  Others,  Pursuers. — Rvihcrfurd — Marshall, 

Henry  Cowie  and  Mandatary,  Defenders. — Id.-Adv.  WNeUl — Dunlop. 

Jurisdiction — Foreign — Executor. — An  executor  under  an  Indian  will  was  confirmed  in 
this  country,  where  part  of  the  executry  funds  were ; — Held,  that  an  action  against 
him  with  refeience  to  these  funds,  preceded  hy  arrestment  theTeot^  jurisdictionis 
fundandcB  causa,  was  competent  in  the  Court  of  Session,  though  he  was  resident  in 
London. 

Captain  Charles  M'Morine  died  in  India  in  1843,  leaving  a  settlement^  whereby, 
after  a  special  bequest  of  an  Indian  subject  to  a  person  there,  he  left  the  whole  residue 
of  his  property,  of  every  description,  to  the  surviving  children  of  his  late  brother,  John 
M'Morine,  "  to  be  equdly  divided  amongst  them,  as  soon  as  the  proceeds  of  my  estate 
can  be  ascertained,  realized,  and  settled  by  Messrs.  Colvin,  Ainslie,  Cowie,  and  Company, 
of  Calcutta,  whom  I  hereby  constitute  and  appoint  my  lawful  attomies  and  executors." 
This  settlement  was  executed  in  India  the  day  before  the  testator's  death. 

In  April  1843,  the  Supreme  Court  of  Calcutta  granted  administration  of  the  will  to 
John  Cowie,  one  of  the  partners  of  the  company  named  executors;  and  in  May  1844,  Henry 
Cowie,  another  partner,  who  was  then  in  London,  was  confirmed  executor  under  it  in 
the  Commissary  Court  of  Edinburgh — there  being  about  L.4500  of  the  deceased's  funds 
deposited  in  the  British  Linen  Company's  branch  in  Dumfries. 

In  June  1844,  when  Henry  Cowie  was  in  London,  the  surviving  children  of  John 
M'Morine  raised  action  in  the  Court  of  Session  against  him,  having  first  arrested  the 
funds  in  Dumfries  jurisdidionis  fundandm  causa,  concluding  for  payment  of  these 
funds : — "  As  part  of  the  funds  beqaeathed  to  them  by  the  said  will,  subject  to  such 
deductions  as  may  be  necessary  or  proper ;  or  otherwise  to  place  the  same  on  a  secure 
investment  in  this  country,  for  behoof  of  the  said  pursuers,  at  the  sight  of  our  said 
Lords  of  Council  and  Session,  or  to  find  caution  for  the  amount  thereof,  so  that  the 
pursuers  may  reap  the  benefit  of  the  said  funds,  as  intended  by  the  said  Charles 
M^Morine,  their  uncle." 

Henry  Cowie  raised  a  multiplepoinding  in  regard  to  these  funds  in  name  of  the 
holder,  Robert  Adamson,  agent  for  the  British  Linen  Company  in  Dumfries,  and  gave 
in  defences  to  the  action  against  him,  pleading  as  preliminary  that  it  was  incompetent, 
inasmuch  as  arrestment  did  not  found  jurisdiction  against  a  foreign  executor  resident 
abroad,  to  the  effect  of  calling  him  to  account  in  this  country  for  the  execution  of  his 
office.^ 

[271]  The  pursuers  answered,  that  the  present  case  was  distinguished  from  those  of 
Brown's  trustees  and  Macmaster,  in  respect,  1st,  The  executor  here  had  been  confirmed 

1  Brown's  Trustees  v.  Palmer,  Dec.  17,  1830,  (9  S.  224) ;  Macmaster,  June  7,  1833, 
(lis.  686). 
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in  this  country ;  2d,  He  was  not  now  resident  in  the  forum  of  the  testator,  but  in 
London ;  3d,  The  action  was  not  a  connt  and  reckoning,  bnt  an  action  for  a  specific 
sum ;  and  4tb,  The  executor  had  himself  brought  the  fund  in  dispute  into  Court  by  a 
mnltiplepoinding,  of  which  he  was  the  real  raiser. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  In  respect  of  the  pro- 
cess of  multiplepoinding  instituted  by  the  defenders  themselves,  and  referred  to  in  their 
defences,  repels  the  defences  so  far  as  preliminary,  reserving  the  objections  to  the  title : 
Conjoins  with  the  said  action  the  said  process  of  multiplepoinding,  Adamson  against 
Cowie  and  others,  also  in  this  day's  roll :  And,  in  respect  the  defenders  intimate  their 
intention  to  reclaim  against  this  interlocutor,  finds  them  liable  in  expenses." 

The  defender  reclaimed. 

The  Lord  Advocate,  for  the  defender,  argued; — The  action  was  substantially  an 
iction  of  count  and  reckoning ;  or  if  not,  it  was  an  action  for  payment  without  any 
accounting  or  ascertainment  of  the  amount  of  the  estate,  which  was  worse.  If  this 
action  was  competent,  an  executor  might  be  sued  in  every  country  in  which  executry 
fonds  were  situated.  Supposing  the  action  incompetent  per  se,  the  multiplepoinding 
made  no  difference.  It  was  incompetent  per  «e,  because  the  Court  would  not  interfere 
with  a  foreign  executor  realizing  the  estate  where  it  happened  to  be,  and  accounting  for 
it  in  the  proper  forum.  The  part  of  the  estate  situated  in  this  country  had  been 
anested,  and  a  multiplepoinding  was  therefore  the  proper  action  for  realizing  it.  It  was 
an  action  not  for  distribution  but  for  realization,  and  was  raised  by  the  executor  not  as 
a  debtor  but  as  a  creditor. 

Btdherfurdy  for  the  pursuers,  answered; — ^The  interlocutor  was  quite  harmless, 
merely  conjoining  this  action  with  the  multiplepoinding.  Were  the  pursuers  not 
entitled  to  give  in  a  claim  in  the  multiplepoinding,  and  maintain  the  same  pleas  they 
were  maintaining  in  their  action  ?  That  was  the  only  effect  of  the  interlocutor.  The 
defence  was  incompetency,  and  there  was  no  authority  for  such  defence.  Where  a 
foreign  executor  was  either  present  in  this  country,  or  had  funds  here  arrested,  an 
action  against  him  had  never  been  held  incompetent.  The  defence  that  this  was  not 
the  convenient  or  proper /(Trum  of  accounting,  had  been  sustained  where  the  executor 
satisfied  the  Court  that  he  was  prepared  to  answer  in  the  foreign  country,  but  the  action 
had  never  been  found  incompetent.  In  the  case  of  Peters,^  the  action  was  sisted  till 
it  should  be  seen  whether  the  executor  would  account  in  the  foreign  courts  and  not 
[272]  doing  so,  the  action  here  was  sustained.  In  the  case  of  Macmaster  the  action 
was  dismissed,  not  because  it  was  incompetent,  but  because  the  more  proper /orum  was 
elsewhere.  In  the  present  case  the  Court  had  undoubted  jurisdiction — the  executor  was 
oonfinned  here,  the  funds  in  question  were  arrested  here,  and  he  himself  was  pursuing 
a  soit  here  with  reference  to  them.  Nothing  more  was  decided  than  that  the  action 
WIS  competent.  It  was  open  for  the  defender  upon  the  merits  to  satisfy  the  Court  that 
this  was  not  the  proper /orum  for  accounting. 

Lord  Piu^idbnt. — I  see  no  ground  for  altering  the  interlocutor.  When  we  come 
to  the  merits  we  shall  hear  parties  as  to  the  forum. 

Lord  Magkbkzie. — I  am  of  the  same  opinion,  but  not  on  the  same  grounds  with 
the  Lord  Ordinary  ;  for  I  cannot  hold  that  the  multiplepoinding  makes  any  difference. 
The  executor  could  not  get  the  fund  in  any  other  way.  He  does  not  admit  the  claims 
of  those  he  calls,  and  he  does  not  sacrifice  any  pleas  by  bringing  the  process.  But 
letting  aside  that,  I  think  there  is  no  objection  to  the  jurisdiction  of  this  Court.  I 
oonld  not  dismiss  a  claim  in  the  multiplepoinding,  and  the  action  being  conjoined  with 
it  is  equivalent. 

Lord  Fullerton. — I  agree  with  your  Lordships.  I  never  had  any  difficulty.  In 
the  eases  of  Macmaster  and  others,  the  Court  held  arrestment  not  sufficient  to  entitle 
a  party  to  call  an  executor  to  account  here  as  a  foreign  executor,  but  there  was  no 
objection  to  jurisdiction  in  those  cases.  In  this  case,  the  executor,  being  confirmed  in 
this  country,  is,  quoad  the  funds,  here  a  Scotch  executor.  It  cannot  be  said  that  we 
have  no  jurisdiction,  though,  when  we  examine  the  case,  we  may  say  that  this  is  not 
the  proper /(orum  for  accounting.  But  that  is  a  question  on  the  merits.  If  the  funds 
here  are  comparatively  small,  the  greater  part  of  the  executry  being  abroad,  the  Court 


1  Peters  v,  Martin,  June  21,  1825,  (4  S.  107). 
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may  find  that  the  executor  ought  to  be  called  upon  to  account  only  in  the  foreign  court ; 
but  if,  on  the  other  hand,  the  greater  part  or  sJl  of  the  funds  are  here,  I  have  no  idea 
that  the  Court  would  send  the  parties  to  the  Indian  courts,  merely  because  the  testator 
died  there,  and  appointed  executors  by  an  Indian  wilL 

Lord  Jbffbet. — I  am  of  the  same  opinion.  In  such  cases  the  question  is  not  one 
of  jurisdiction,  but  oi  forum  competens,  which  is  properly  on  the  merits — which  is  the 
proper  forum  for  accounting  ?  It  may  be  a  question  pendente  processuy  whether  the 
accounting  can  go  on  here.  All  the  funds  here  may  be  required  to  pay  urgent  debts  in 
India.  There  is  another  executor  in  India,  and  it  may  be  questionable  how  far  the 
acting  of  the  one  here  is  competent.  But  all  that  is  on  the  merits.  That  being  the 
view  taken,  it  is  unnecessary  to  say  anything  as  to  the  multiplepoindiog ;  but  as  to  it 
I  agree  with  Lord  Mackenzie.  It  is  a  process  of  ingathering ;  the  executor  was  bound 
to  take  some  means  of  ingathering  the  fund  ;  and  it  being  arrested,  a  multiplepoinding 
was  the  only  competent  process.  But  apart  from  that,  the  question  being  as  to  forum 
competenSy  and  not  as  to  jurisdiction,  I  think  we  should  adhere  to  the  interlocutor. 

The  Court  accordingly  adhered,  with  additional  expenses. 

[Cf.  Carron  Company  v.  Staintony  19  D.  320;  Dawson's  Trustees  v.  Macleans, 

22  D.  691.] 
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James  Adam,  Claimant— 0.  0.  BeU — Pattison. 

Andrew  M'Eobbie  and  John  Cowans,  Claimants. — Rvih&fwrd — PaUan. 

Competing. 

Bankruptcy — Sequestration — Discharge — Assignaiion, — The  trustee  on  a  sequestrated 
estate  and  the  bankrupt,  with  consent  of  the  commissioners,  assigned  the  whole 
sequestrated  estates  to  certain  trustees,  to  be  applied  in  payment  of  the  composition ; 
the  bankrupt  was  thereafter  discharged ;  a  sum  of  money,  which  had  belonged  to  the 
bankrupt  before  the  sequestration,  and  had  remained  in  a  bank  in  his  name  for  a 
number  of  years  after  his  discharge,  having  been  arrested  by  the  creditor  in  a  debt 
contracted  after  the  discharge ; — Held,  in  a  competition  between  him  and  the  trustees, 
that  the  whole  estate  of  the  bankrupt  having  been  conveyed  to  the  latter  by  the 
trustee  in  the  sequestration,  when  he  was  in  full  right  to  do  so,  no  right  to  the  fund 
in  question  emerged,  at  the  recal  of  the  sequestration,  to  the  bankrupt  or  his  sub- 
sequent creditors ;  and  that  the  bankrupt  having  been  previously  divested  by  statute, 
it  was  not  necessary,  in  order  to  perfect  the  right  of  the  trustees,  as  in  a  question 
with  him  or  his  creditors,  that  the  assignation  in  their  favour  should  have  been 
intimated  to  the  bank;  and  that  they  were,  therefore,  entitled  to  be  preferred  to  the 
fund. 

In  the  year  1827,  the  estates  of  John  Halley  and  Company,  distillers  in  Criefi^  and 
of  John  and  David  Halley,  the  partners,  as  individuals,  were  sequestrated.  By  trust- 
disposition  and  assignation,  dated  in  January  1828,  John  and  David  Halley,  and  the 
trustee  upon  their  sequestrated  estate,  with  the  consent  of  the  commissioners,  conveyed 
the  whole  sequestrated  estate,  heritable  and  moveable,  to  certain  parties,  as  trustees. 
This  deed,  after  narrating  an  offer  of  composition  which  had  been  made  by  the  bank- 
rupts, and  its  acceptance  by  their  creditors,  vested  the  whole  sequestrated  estate  in  the 
trustees  named,  for  the  purpose  of  applying  its  proceeds  in  payment  of  the  composition 
and  preferable  claims,  and  the  relief  of  the  cautioners  for  the  composition,  the  trustees 
being  taken  bound,  after  doing  so,  to  denude  of  the  residue  of  David  Hjolley's  estate 
in  favour  of  his  wife  and  children.  Upon  the  19th  April  1828,  David  Halley  was 
discharged. 

[277]  David  Halley  and  his  wife  had,  subsequent  to  the  date  of  the  discharge, 
employed  Messrs.  Adam  and  Brown,  W.S.,  as  their  agents  in  conducting  various  actions, 
and  had  incurred  to  them  a  business  account  of  L.106,  7s.  7d.  For  this  account  Adam 
and  Brown  raised  an  action  against  the  Halleys,  and  obtained  decree  for  payment  on 
25th  January  1830. 


vn-DoBlop.  ADAM   V.   M'ROBBIB,   &a  99 

David  Halley  had,  previous  to  his  bankruptcy  and  sequestration,  kept  a  deposit 
account  in  his  own-  name  with  the  branch  of  the  Commercial  Bank  at  Crieff.  At  the 
date  of  his  sequestration  in  1827,  there  had  been  a  balance  at  his  credit  of  L.59, 17s.  1  Id., 
whieh  subsequently  remained  unnoticed,  lying  in  the  hands  of  the  bank.  On  21  st 
ApiH  1836,  Mr.  James  Adam,  W.S.,  (as  assignee  of  Adam  and  Brown),  raised  letters  of 
bomiog  and  poinding,  containing  warrant  to  arrest,  against  Mr.  and  Mrs.  Halley,  and 
arrested  this  fund  in  the  hands  of  tbe  Commercial  Bank. 

A  multiplepoinding  of  the  fund  having  been  raised  in  name  of  the  Commercial  Bank, 
claims  were  lodged,  1st,  For  Messrs.  Andrew  M'Bobbie  and  John  Gowans,  a  quorum  of 
the  trustees  under  the  trust  disposition  and  assignation  of  January  1828 ;  2d,  For  Mr. 
James  Adam ;  and,  3d,  For  Mrs.  Halley  and  her  children.  To  this  latter  claim  it  is 
not  necessary  to  advert^  as  the  discussion  was  confined  to  the  two  preceding  claims. 

M*Eobbie  and  Gowans  pleaded, — That  the  fund  in  medio  had  passed,  by  virtue  of 
David  Halley^s  sequestration,  to  the  trustee  on  his  estate,  and  formed  part  of  the  estate 
conveyed  by  the  trust  disposition  and  assignation  in  favour  of  the  claimants.  This 
conveyance  had  been  executed  by  the  trustee  while  in  the  full  right  of  the  fund  in 
qaestion,  and  before  the  sequestration  had  terminated,  by  the  discharge  and  reinvest- 
ment of  the  bankrupt  in  his  estate.  The  effect  of  the  sequestration  had  been  to  divest 
Halley  entirely,  leaving  him  merely  a  right  to  claim  from  the  trustee  what  remained 
rested  in  him  after  its  close.  He  had  never  been  reinstated  in  the  fund  in  question,  as 
it  had  previously  been  made  over  to  the  claimants.  Mr.  Adam,  therefore,  who  derived 
his  right  through  Halley,  as  his  creditor,  and  could  have  no  higher  right  than  that  of 
his  debtor,  had  no  title  to  claim  the  fund ;  nor  was  he  entitled,  in  dealing  with  Halley, 
to  rely  on  this  fund  being  his,  merely  because  it  stood  in  his  name.  He  was  bound  tt) 
have  enquired  whether  it  really  had  returned  to  him  upon  the  close  of  the  sequestration. 
In  point  of  fact  he  was  aware  of  the  nature  of  the  arrangement  which  had  been  come 
to  between  the  bankrupt  and  his  creditors  under  the  composition  contract. 

Mr.  Adam  pleaded, — The  assignation  founded  on  by  the  opposing  claimants  was 
incomplete  and  ineffectual  for  conveying  the  fund  to  them,  as  it  had  not  been  intimated 
to  the  bank.  The  money  had  originally  belonged  to  Halley,  and,  before  the  sequestra- 
tion, stood  vested  in  him  by  an  unexceptionable  title.  The  effect  of  the  sequestration 
vas  not  to  extinguish  the  bankrupt's  interest  and  radical  right  to  his  estate,  but  merely 
to  create  a  burden  over  it  so  long  as  the  sequestration  lasted.  Upon  its  [278]  recal, 
therefore,  tbe  bankrupt  became  reinvested  in  his  original  right.  Further,  the  sum  stood 
in  Halley's  name  subsequent  to  his  discharge,  and  the  claimant  was  entitled  to  rely  on 
its  being  available  to  him  in  satisfaction  of  his  debt.  Having  attached  this  sum  by 
iiiestment^  he  was  entitled  to  be  preferred.^ 

The  Lord  Ordinary  preferred  M'Eobbie  and  Gowans  to  the  fund  in  mediOf  finding 
them  entitled  to  expenses.^ 

^  AtUhorities  far  M'Robbie  and  Gowans,— ^i  Geo.  III.  c.  137,  ^  30,  59;  2  &  3 
Vict  c.  41,  §  116 ;  Bell's  Com.  Vol.  II.  470 ;  Sir  L.  Gordon  v.  Crawford,  July  6,  1676, 
(M.  7171);  Somerville  v,  Eedfeam,  (1  Dow,  50);  Dingwall  v,  Maccombie,  6th  June 
1822,  (1  Sh.  463);  Gordon,  5th  February  1824,  (2  Sh.  675);  Ersk.  III.  6,  16. 

Authority  far  -4ciaw.— Bell's  Com.  Vol.  II.  472. 

'  *'  Note. — ^The  fund  in  medio  in  this  multiplepoinding  is  a  sum  now  in  the  hands 
of  the  Commercial  Bank  of  Scotland,  and  which  was  due  by  the  bank  to  David  Halley 
ttan  individual,  prior  to  the  sequestration  of  his  estates  in  May  1827. 

"On  this  fund  there  are  three  parties  competing.  1st,  Messrs.  M'Robbie  and 
Gowans,  trustees  under  a  trust-deed  executed  by  Archibald  Ross,  the  trustee  in  the 
sequestration  of  the  estates  of  John  Halley  and  Company,  of  which  company  David 
Halley  was  a  partner,  and  of  the  estates  of  the  individual  partners  John  and  David,  with 
consent  of  the  commissioners,  and  by  John  Halley,  and  David  Halley  and  his  wife,  who 
^ras  interested  as  liferentrix  in  certain  portions  of  the  estate  of  David  Halley  thereby 
conveyed.  2d,  Mrs.  Halley  and  her  children.  3d.  James  Adam,  as  in  right  of  the  firm 
of  Adam  and  Brown,  vnriters  to  the  signet,  creditors  of  David  Halley  and  his  wife,  in  a 
debt  contracted  subsequent  to  Halle/s  discharge  on  the  19th  April  1828.  At  the 
debate,  it  was  intimated  that,  if  the  trustees  were  preferred  as  in  competition  with 
James  Adam,  the  claim  for  Mrs.  Halley  and  others  was  not  to  be  insisted  in,  and  the 
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[279]  Adam  reclaimed. 

Lord  Justice-Clerk. — Alter  full  consideration  of  this  case,  I  am  satisfied  with  the 
ground  of  decision  stated  in  the  note  of  the  Lord  Ordinary. 

[280]  There  is  a  complete  conveyance  and  assignation  by  the  trustee  and  commis- 

debate  was  therefore  confined  to  the  question  of  competition  as  between  the  trustees 
and  James  Adam. 

"  For  the  trustees,  it  was  stated  that  they  did  not  insist  in  any  objection  to  the 
regularity  of  the  decree  and  diligence  founded  on  by  James  Adam,  or  to  the  debt  in  the 
decree,  as  having  been  paid  in  the  manner  set  forth  in  the  answer  to  article  4  of  Adam's 
revised  condescendence  and  claim,  being  now  satisfied  that  payment  had  not  been 
obtained ;  and  further,  that  they,  the  trustees,  did  not  claim  any  preference  in  virtue  of 
the  arrestments  which  they  had  used,  but  admitted  that,  if  the  competition  had  fallen 
to  be  regulated  by  the  diligence  of  the  parties  respectively,  Adam  would  have  been 
entitled  to  be  preferred. 

"  In  this  way,  the  only  point  that  remains  to  be  decided  is  the  effect  of  the  trust- 
deed  in  favour  of  the  claimants,  the  trustees,  and  whether,  in  virtue  of  the  disposition 
and  assignation  therein  contained,  they  have  right  to  the  fund  in  medio,  preferably  to 
the  arrestment  used  by  the  claimant  Adam,  as  a  creditor  of  David  Halley,  in  the  hands 
of  the  bank.     The  Lord  Ordinary  is  of  opinion  that  the  trustees  ought  to  be  preferred. 

"  It  is  beyond  dispute  that  the  fund  in  medio  was  carried  by  the  sequestration  of 
the  individual  estates  of  David  Halley,  and  was  vested  in  the  trustee  under  the  seques- 
tration.    Then,  while  the  sequestration  of  the  estates  of  John  Halley  and  Company,  and 
of  John  Halley  and  David  Halley,  as  individuals,  was  settled  by  composition,  the 
arrangement  was,  that,  in  addition  to  the  caution  found  in  compliance  with  the  provi- 
sions of  the  statute,  the  whole  sequestrated  estates  should  (with  consent  of  Mrs.  Halley, 
who,  as  before  mentioned,  was  interested  as  liferentrix  in  certain  portions  of  the  estate 
of  David  Halley)  be  conveyed  to  trustees,  for,  in  the  first  instance,  payment  of  the 
preferable  claims,  the  security  of  the  composition  to  the  creditors,  and  the  relief  of 
the  cautioners.     It  was  upon  this  footing  that  the  composition  was  accepted  of ;  and 
accordingly,  upon  the  23d  January  1828,  before  the  sequestration  was  brought  to  an 
end,  and  the  bankrupt  David  Halley  discharged,  a  deed  was  executed  by  the  trustee 
under  the  sequestration,  in  whom  the  whole  sequestrated  estates  were  vested,  with 
consent  of  the  commissioners,  and  by  Mr.  and  Mrs.  Halley,  conveying,  assigning,  and 
making  over  these  estates  to  the  nominated  trustees.     Certain  of  the  trustees  accepted 
and  acted,  and  an  attempt  to  have  the  trust-deed  reduced,  in  respect  of  the  partial 
acceptance  only,  failed. — (Halley  v.  Gowans  and  others,  20th  February  1840;  Dunlop, 
Vol.  II.  p.  623.)    The  accepting  trustees  went  on  in  the  management,  and,  as  they 
allege,  have  come  under  engagements  or  made  advances  which  will  exhaust  the  whole 
trust-fund,  and  inter  alia  the  fund  in  the  Commercial  Bank,  which,  as  being  part  of  the 
sequestrated  estate  of  David  Halley,  was  assigned  and  conveyed  to  them.     It  is  true,  no 
doubt,  that  no  intimation  was  given  by  the  trustees  to  the  bank  of  the  disposition  and 
assignation  in  their  favour.     But  does  that  circumstance  make  room  for  the  arrestment 
at  Adam's  instance  on  a  debt  contracted  by  Halley  subsequent  to  the  date  of  his  dis- 
charge.    The  plea  that  it  does,  was  rested  upon  the  allegation  of  Halle/s  having  been 
reinvested  in  his  estate  by  his  discharge  following  on  the  composition-contract,  and  the 
termination  thereby  of  the  sequestration.     Here,  however,  it  is  overlooked  that,  by  the 
mode  in  which  the  sequestration  was  closed,  and  which  was  a  perfectly  legal  and  com- 
petent one,  (Bell's  Comm.  Vol.  II.  p.  461,  and  cases  cited,)  Halley  tridy  never  was 
reinvested  in  his  original  right  to  that  part  of  the  sequestrated  estate  which  belonged  to 
him,  it  having  been  conveyed  by  the  trustee  in  whom  it  was  vested  (although,  no  doubt, 
Halley  and  Mrs.  Halley  were  also  parties  to  the  conveyance)  to  the  claimants,  the 
trustees  in  the  trust-deed.    The  right  of  these  trustees,  therefore,  it  is  apprehended,  stands 
upon  the  right  of  the  trustee  in  the  sequestration,  and  as  the  fund  in  medio  was  vested 
in  him,  and  they  are  assigned  and  transferred  into  his  right,  no  intimation  was  necessary 
to  perfect  the  right  of  the  trustees,  whether  as  against  Halley,  or  against  any  party 
claiming  through  Halley  as  his  debtor,  and  attempting  to  attach  the  fund  by  arrestment, 
which  diligence  can  be  of  no  efficacy,  except  upon  the  assumption  that  Halley  had  been 
reinstated  in  his  original  right  to  the  fund,  and  it  had  thereby  come  to  be  again  vested 
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aoners  of  all  the  sequestrated  estate  to  certain  persons  primarily  for  behoof  of  the 
cautioners,  who  were  to  guarantee  payment  of  the  composition  offered  by  the  bankrupt. 
The  sequestrated  estate  was  at  that  time  vested  in  the  trustee — not  in  the  bankrupt — 
and  this  conveyance  is  completed  before  the  sequestration  is  recalled,  and  is  a  condition 
on  which  the  recal  proceeded.  I  am  of  opinion  that  the  right  and  title  of  the  trustee 
haying  been  effectually  made  over  to  the  respondents,  no  right  or  title  to  the  fund  in 
question,  after  the  recal  of  the  sequestration,  emerged  to  the  bankrupt,  which  can  be 
aTailable  to  any  subsequent  creditor  as  a  ground  of  arrestment,  or  of  any  other  diligence. 
Intimation  to  the  bank  was  not  necessary  as  against  the  bankrupt,  for  the  right  had 
passed  to  the  trustee,  and  had  been  by  him  assigned  and  conveyed.  The  right  of  the 
respondents  is  as  good  as  if  they  had  obtained  an  assignation  from  the  trustee  in  the 
course  of  realizing  the  sequestrated  estate.  It  is  quite  true  that  a  recal  of  a  sequestra 
tion  under  the  former  statute,  on  a  composition-contract,  did,  generally  speaking,  vest 
the  bankrupt  again  in  all  the  property  which  the  trustee  had ;  and  that  ground  of  claim, 
if  followed  by  possession  by  the  bankrupt,  and  if  the  assignees  had  chosen  to  neglect 
their  rights  and  interests,  and  permit  such  possession,  might  be  sufficient  to  enable 
subsequent  creditors  to  attach  such  funds.  Or  again,  if  no  notice  had  been  given  to  the 
bank,  a  payment  by  them  bona  fide  to  the  bankrupt  after  recal  might  have  been  pro- 
tected; but  these  cases  are  not  before  us.  The  assignees  claim  the  fund  as  validly 
conveyed  to  them  by  the  assignation  from  the  trustee.  I  am  of  opinion  that  that  assig- 
nation was  effectual ;  and  the  bankrupt  having  been  previously  divested  by  force  of  the 
statute,  there  was  no  necessity  for  intimation  to  the  bank,  in  whose  books  the  sum 
stood  in  the  name  of  the  bankrupt.  This  being  so,  and  the  right  to  the  fund  being 
carried  by  the  assignation,  the  diligence  of  arrestment  was  ineffectual  and  inoperative, 
as  the  sum  did  not  belong  to  Halley. 

I  am  of  opinion,  therefore,  that  we  should  refuse  the  reclaiming  note. 

Lord  Mbdwtn. — I  am  of  the  same  opinion.  In  this  multiplepoinding  there  are  two 
claimants  on  the  fund  in  medio — a  sum  lodged  by  David  Halley  in  his  own  name  in  the 
Commercial  Bank  prior  to  his  sequestration  in  May  1827.  It  is  claimed  by  M'Robbie 
and  Crowans,  who  state  that  Halley  and  his  creditors  agreed  to  settle  by  way  of  com- 
position, and  that  it  was  part  of  this  .transaction  that  the  estate,  heritable  and  moveable, 
of  the  bankrupt,  should  be  made  over  to  them  as  trustees  for  the  cautioners  for  the 
composition,  and  the  reversion  was  to  go  to  Mrs.  Halley  for  herself  and  children. 
Accordingly,  in  January  1828,  while  the  sequestration  still  subsisted,  the  trustee,  with 

consent  of  the  commissioners  and  Mr.  and  Mrs.  Halley,  made  the  conveyance  to  them 

— 1 . 

in  him,  for  it  is  only  as  through  Halley,  and  in  his  right,  that  the  fund  could  be  reached 
by  the  diligence  of  his  creditors.  In  any  question  with  such  parties,  the  trustees  have 
the  benefit  of  the  completed  right  of  the  trustee  in  the  sequestration,  which  was  good 
against  Halley,  or  any  one  claiming  through  him,  and  into  which  right  they  were 
assigned. 

^  It  is  thought  to  be  no  sufficient  answer  to  this  to  say,  that  Adam  or  any  other 
creditor,  seeing  that  the  sequestration  was  terminated  by  a  composition-contract,  and 
Halley  dischai^ed,  were  entitled  to  hold  that  the  right  of  the  trustee  had  ceased,  and 
that  Halley  was  reinvested  in  his  estate ;  and  that,  finding  the  fund  standing  in  his 
name,  with  no  intimation  of  any  new  transference  of  it  by  him,  they  were  warranted  in 
relying  upon  it  being  his,  and  open  to  their  diligence.  It  may  be,  that  where  a  seques- 
tration is  terminated  by  a  composition-contract,  the  usual  consequence  is  that  the  funds 
return  to  the  bankrupt,  and  he  is  reinvested  in  his  original  right ;  but  that  is  not  neces- 
sarily the  case.  On  the  contrary,  matters  may  be  arranged  in  the  way  which  here 
actually  took  place.  The  sequestrated  estate  may  never  fall  back  into  the  person  of  the 
bankrupt.  The  trustee's  right  may  be  transferred  to  others  for  behoof  and  security  of 
the  creditors  and  cautioners,  and  the  reinvestiture  of  the  bankrupt  thereby  prevented. 
And  this  being  so,  it  is  the  business  of  individuals  contracting  or  dealing  with  the  bank- 
rupt to  ascertain  how  the  facts  stand  ;  and  if  they  do  not,  they  have  themselves  to  blame. 
In  the  present  instance,  from  the  nature  of  Adam  and  Brown's  connexion  with  the  bank- 
rupt, ii;  can  hardly  be  supposed  that  the  partners  of  the  company  were  not  aware  of  the 
terms  on  which  the  composition  had  been  agreed  to.  But,  granting  it  were  otherwise, 
the  Lord  Ordinary,  for  the  reasons  he  has  assigned,  thinks  that  Adam's  claim  cannot  be 
sustained  in  competition  with  that  of  the  trustee." 
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in  these  terms  and  for  these  purposes.     On  the  other  hand,  the  fond  is  claimed  by  Mr. 
Adam,  a  creditor  of  Halley's,  in  virtue  of  an  arrestment  used  by  him  in  the  hands  of 
the  bank  in  1836 ;  and  while  this  diligence  is  unobjectionable  in  itself,  he  maintains 
that  it  secured  this  as  a  [281]  sum  due  to  Halley,  and  of  course  liable  for  his  debts, 
which  had  not  been  taken  possession  of  by  the  cautioners,  and  who  had  not  so  much  as 
intimated  their  assignation  to  the  bank.     To  support  this  view,  it  was  maintained  that 
the  process  of  sequestration  was  merely  a  burden  on  the  bankrupt's  right ;  so  that,  when 
the  sequestration  was  recalled  as  to  the  property  which  was  sequestrated,  the  bankrupt's 
right  revived,  and  he  was  reinvested  in  it,  just  as  if  no  sequestration  had  ever  occurrod. 
This  happened  in  April  1828,  when  the  process  of  sequestration  was  recalled;  and  thus 
the  arrestment  subsequent  in  date,  for  Halley's  debt  was  good.     But  I  do  not  hold  that 
sequestration  merely  operates  as  a  burden  on  the  bankrupt's  right.     The  act  of  seques- 
tration transfers  to  the  trustee  the  full  property  of  all  moveable  subjects.     This  fund 
was  vested  in  the  trustee  by  the  act  of  the  law,  without  assignation ;  and  when  the 
sequestration  was  put  an  end  to,  and  when  the  bankrupt  would,  of  course,  be  reinvested, 
or  in  Utido  to  be  so,  (as  the  case  may  be,)  with  his  own  property,  in  so  far  as  then  in 
the  hands  of  the  trustee  undisposed  of,  the  bankrupt  clearly  in  the  present  case  could 
acquire  no  property  which  had  been  previously  three  months  before  the  subject  of  con- 
veyance by  the  trustee ;  and  not  merely  disposed  of  by  the  trustee,  but  with  the  consent 
of  the  bankrupt  himself,  and  as  the  condition  on  which  he  obtained  his  discharge. 
These  trustees  held  this  property  not  by  conveyance  from  the  bankrupt,  but  by  a  con- 
veyance from  the  trustee,  who  was  at  the  time  fully  vested  in  the  fund,  with  the  consent 
of  the  commissioners ;  and  although  it  may  be  that  the  title  was  not  completed  b}*^ 
intimation  to  the  bank  at  the  time  of  the  conveyance,  for  the  best  of  all  reasons,  that  it 
was  fraudulently  concealed  by  Halley  from  his  creditors,  yet  this  would  affect  only 
rights  flowing  from  the  trustee  or  the  bank,  but  not  one  from  the  bankrupt.     And  the 
title  is  now  complete  by  production  of  the  claim  in  this  process ;  and,  at  ail  events,  the 
right  was  such  as  might  be  completed  if  there  was  no  mid-impediment,  and  quite 
sufficient  to  protect  the  fund  from  being  carried  off  as  a  part  of  the  funds  of  Halley  by 
a  creditor  of  Halley.     This  it  clearly  was  not,  as  it  was  not  in  the  person  of  the  trustee 
when  the  sequestration  was  recalled,  when  it  is  alleged  the  estate  at  that  period  in  the 
person  of  the  trustee  became  the  property  of  the  bankrupt.     In  short)  he  was  divested 
of  this  fund  when  his  estate  was  sequestrated,  and  he  never  was  either  specially  or  by 
implication  reinvested  in  it — it  having  been  assigned  to  the  other  claimants  prior  to  this 
by  the  trustee  when  in  full  right  of  it. 

I  am  for  adhering  to  the  interlocutor. 

LoBD  MoNCBBiFF. — I  have  come  to  the  same  conclusion.  I  am  perfectly  satisfied 
with  the  grounds  of  the  Lord  Ordinary.  It  is  clear  that  under  the  old  bankrupt  statute, 
the  effect  of  the  discharge  was  to  reinvest  the  bankrupt  in  his  estate ;  there  x:an  be  no 
doubt  upon  this  point.  This,  however,  cannot  alter  the  present  case,  as  the  whole  estate 
had  been  made  over  by  the  trustee  before  the  bankrupt  was  discharged,  and  while  he 
was  in  titxdo  to  do  so.  The  effect  of  sequestration  is  to  divest  the  bankrupt  of  his 
estate,  and  to  vest  it  in  his  trustee — ^it  is  not  a  mere  burden  upon  the  original  right  of 
the  bankrupt.  It  is  true  there  are  cases  where,  after  sequestration,  a  bankrupt  may 
follow  out  a  right  of  action,  but  that  is  because  the  trustee  does  not  choose  to  take  it 
up.  I  consider  that  this  assignation  by  the  trustee  was  effectual  without  intimation. 
It  has  been  said  that  Mr.  Adam  was  in  knowledge  of  the  trust-right.  I  do  not  think 
that  this  is  material.  There  are  cases  in  which  knowledge  might  be  of  consequence. 
Suppose  [282]  that  the  bank  had  paid  away  the  money  while  in  knowledge  of  the  trust- 
right.  This  is  the  description  of  case  in  which  this  element  might  have  been  of  impor- 
tance, but  there  is  no  such  case  here. 

Lord  Cookbubn. — I  am  of  opinion  that  the  interlocutor  is  right ;  and  this  upon  the 
grounds  on  which  the  Lord  Ordinary  has  placed  it 

The  bankrupt  was  divested  of  the  fund  in  question,  as  of  all  his  funds,  by  the 
sequestration ;  and  the  question  is,  was  he  ever  so  reinvested  as  that  his  property  could 
be  attached  by  the  diligence  of  future  creditors  ?    I  think  he  was  not. 

Before  the  sequestration  was  recalled,  or  the  bankrupt  discharged,  and  while  his 
whole  property  was  vested  in  the  trustee,  an  arrangement  of  a  perfectly  legal  character 
was  made,  by  which,  so  far  from  reassigning  to  the  bankrupt,  the  funds  were  conveyed 
to  the  cautioners  for  his  composition,  with  a  destination  of  the  reversion,  if  there  should 
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be  any,  to  his  wife.  The  mere  facts,  that  after  this  the  sequestration  was  recalled,  and 
the  Innknipt  discharged,  implies  no  reinvestiture  of  him.  If  it  did,  this  would  equally 
be  implied  in  every  case  where  a  conveyance  of  the  estate  to  a  third  party — such  as 
composition  sureties — had  taken  place  under  the  sequestration — a  result  contrary  to  the 
understanding,  and  indeed  to  the  positive  contract,  in  innumerable  cases. 

It  is  said  that  there  was  no  intimation  to  the  hank  of  the  assignation  to  the  cautioners 
and  the  wife.  But  if  it  be  true  that  the  bankrupt  had  been  divested,  there  was  no 
neeeedty  for,  and  indeed  no  competency  in,  any  such  intimation.  If  the  property 
belonged  to  the  creditors,  and  was  held  by  the  trustee  for  their  behoof,  had  they  not 
power  to  give  away  what  was  their  own?  If  their  doing  so  be  illegal,  a*dififerent  sort 
of  a  case  would  arise.  But  the  arrangement  is  admitted  to  have  been  quite  correct. 
And  if  it  be,  I  cannot  comprehend  how  a  conveyance  by  the  creditors  to  the  sureties 
can  operate  as  a  reconveyance  to  the  bankrupt.  That  this  money  had  been  allowed  to 
stand  in  his  name  at  the  bank,  is  immaterial  A  bankrupt  may  have  had  property 
scattered  in  his  own  name  all  over  the  world.  But  the  sequestration  vests  it  all  in  the 
Irnstee ;  and,  if  it  be  disposed  of  under  the  sequestration,  the  recall  of  the  sequestration 
▼ill  not  make  it  his  again.  It  is  said  that  his  radical  right  revives.  So  it  does,  qnoad 
whatever  property  remains ;  but  it  does  not  revive  to  the  effect  of  undoing  the  composi- 
tion-contract)  and  giving  him  a  title  to  whatever  may  happen  to  have  been  left  standing 
in  his  name,  but  which  had  undoubtedly  fallen  under  the  sequestration. 

The  case  of  a  discharged  bankrupt  being  allowed  to  resume  possession  of  what  was 
once  his  property,  and  to  mislead  strangers  by  dealing  with  it  as  his  own,  is  not  before 
us,  because  no  such  facts  occurred. 

As  there  was  a  defect  in  the  bankrupt's  title,  and  Mr.  Adam  has  thus  arrested  what 
did  not  belong  to  his  debtor,  it  is  unnecessary  to  consider  the  objection  that  he  was 
aware  of  this  defect  His  ignorance  could  not  create  a  title  in  the  bankrupt  If  any 
ihing  were  to  depend,  however,  upon  his  knowledge,  the  fact  would  require  to  be 
aaoertained. 

The  Court  accordingly  adhered,  with  additional  expenses. 


Ko.  58.  VIL  Dnnlop  301.    25  Jan.  1845.    2nd  Div.— Lord  Justice  Clerk. 

James  Butleb  Galue  and  Others,  Claimante  and  Pursuers. — 

Ld.'Adv.  M'NeUl 

Alexander  Wylie,  (Wilson*s  Trustee,)  Claimant  and  Defender. — Mcmro. 

Thomas  Edmonston  and  Son,  and  Others,  Claimants. — Sol.-Chn.  Anderson — 

6.  G.  BdL 

Competing. 

Brocea — Mvltiplepoinding — Abandonment  of  Claim — Partnership — Expenses, — 1.  In  a 
nmltiplepoinding,  in  which  the  question  at  issue  was,  whether  the  fund  in  medio 
belonged  to  a  company,  or  was  the  property  of  one  of  the  partners,  certain  of  the 
oompany  creditors  lodged  a  claim  at  the  commencement  of  the  process,  but  took  no 
farther  step  in  the  process :  another  body  of  the  company  creditors  having  proceeded 
with  the  case,  and  completed  a  record,  in  competition  with  the  trustee  on  the  seques- 
trated estate  of  the  partner,  succeeded  in  establishing^  by  the  verdict  of  a  jury,  that 
the  fund  was  company  property  and  were  preferred  upon  it  for  the  amount  of  their 
debts :  and,  before  the  trial,  asked  the  first  set  of  creditors  if  they  would  join  in  the 
trial,  which  they  refused :  the  former  body  of  creditors  having  upon  this  appeared, 
and  claimed  to  be  ranked  upon  a  balance  of  the  fund  which  remained  over ; — circum- 
stances in  which  the  Courts  holding  them  to  have  Abandoned  their  claim,  found  them 
not  entitled  to  rank,  and  preferred  ^e  trustee  to  the  balance.  2.  Escpenses  as  between 
agent  and  client  awarded  to  the  successful  creditors  out  of  tiie  fund  in  medio. 

On  7th  April  1840,  the  estates  of  Alexander  Wilson,  seedsman,  ironmonger,  and 
nulmaker  in  Dalkeil^,  were  sequestrated,  Alexander  Wylie  being  trustee  on  the  seques- 
toted  estate.    About  the  Ist  of  June  1839,  Alexander  Wilson  had  assumed  into 
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partnership  Mr.  Robert  Watt,  and  had  thereafter,  at  least  to  some  extent,  carried  on  his 
business  under  the  firm  of  Alexander  Wilson  and  Company.  A  number  of  the  parties, 
from  whom  the  goods  for  carrying  on  the  business  were  derived,  thereafter  inyoiced 
their  furnishings  to  Alexander  Wilson  and  Company,  and  received  from  them  accep- 
tances bearing  the  name  of  the  Company,  and  generally  transacted  with  them  under 
that  firm. 

A  question  arose  between  these  parties,  who  claimed  as  creditors  of  Alexander 
Wilson  and  Company  on  the  one  hand,  and  the  trustee  upon  Wilson's  sequestrated  estate 
on  the  other,  as  to  whether  there  had  been  any  real  or  bona  fide  constitution  of  a 
company.  It  was  maintained  by  the  trustee,  that  there  never  was  in  fact  a  real  company 
of  Alexander  Wilson  and  Company,  or  at  least  that  it  was  a  latent  and  fraudulent  device 
for  the  purpose  of  giving  a  preference  to  a  certain  class  of  Wilson's  creditors ;  and  that 
the  stock  in  trade  and  debts  of  the  business  were  the  property  of  Wilson,  and  therefore 
belonged  to  the  trustee  in  his  sequestration.  The  company  creditors  on  the  other  hand 
claimed  the  stock  in  trade  as  belonging  to  Alexander  Wilson  and  Company. 

By  agreement  the  stock  in  trade  and  debts  were  realized  by  Wilson's  trustee,  who 
then  brought  an  action  of  multiplepoinding,  in  which  they  formed  the  fund  in  medio. 
In  this  process  a  claim  was  lodged  by  the  trustee,  and  another  by  James  Butler  Grallie, 
and  certain  of  the  company  [302]  creditors.  After  these  two  claims  had  been  re-revised 
the  record  was  closed  between  these  parties,  and  after  considerable  discussion  the 
following  issues,  in  which  Gallie  and  the  others  stood  as  pursuers,  and  Wilson's  trustee 
as  defender,  were  adjusted  on  June  21,  1844 ; — 

'^  1.  Whether,  on  or  about  7th  April  1840,  a  partnership  existed  bearing  the  name 
of  Alexander  Wilson  and  Company,  and  of  which  Alexander  Wilson  and  Robert  Watt 
were  the  partners,  and  carried  on  and  transacted  business  under  the  said  firm,  and 
whether  the  stock  of  goods  and  outstanding  debts,  the  proceeds  of  which  form  the  fund 
in  medio,  or  any  part  thereof,  belonged  to  or  were  the  property  and  stock  in  trade  of  the 
said  partnership]" 

Or, 
**  2.  Whether  the  stock  in  trade,  or  part  thereof,  contained,  on  7th  April  1840,  in 
the  shop  in  Dalkeith  some  time  occupied  by  the  said  Alexander  Wilson,  was  in  the 
ostensible  possession  and  reputed  ownership  of  the  said  Alexander  Wilson ;  and  whether 
the  fund  in  medio,  or  any  part  thereof,  belongs  or  is  justly  addebted  to  the  trustee  on 
the  sequestrated  estate  of  the  said  Alexander  Wilson  ? " 

At  the  trial,  which  took  place  upon  the  7th  of  August^  the  jury  returned  a  verdict 
for  the  pursuers. 

In  consequence  of  this  verdict,  Gallie  and  the  others  obtained  a  preference  upon  the 
fund  in  medio  to  the  extent  of  their  debts. 

Thomas  Edmonston  and  Son  and  certain  others,  being  another  set  of  the  company 
creditors,  had  given  in  a  claim  in  the  multiplepoinding  in  February  1841,  but  had  taken 
no  further  step  in  the  process.  They  did  not  revise  their  claims,  nor  close  the  record ; 
they  were  not  parties  to  the  discussions  upon  the  issues,  or  the  motions  for  diligences 
preparatory  to  the  trial ;  and  their  names  were  not  inserted  in  the  list  of  the  pursuers 
in  the  issues.  When  requested  by  the  agent  for  Gallie  and  the  others  to  concur  with 
them  in  going  on  to  try  the  case,  they  had  declined  to  do  so. 

After  satisfying  the  preferences  of  Gallie  and  others,  there  still  remained  a  balance 
of  the  fund  in  medio,  upon  which  Edmonston  and  Son  and  others  now  moved  the  Court 
to  rank  and  prefer  them,  secundo  loco,  for  the  amount  of  their  claim.  This  balance  was 
also  claimed  by  Wilson's  trustee. 

Edmonston  and  Son  and  others  pleaded ; — That  the  result  of  the  verdict  of  the  jury 
being  to  establish  that  the  fund  in  medio  was  company  property,  they  were  entitled,  as 
company  creditors,  to  be  preferred  upon  it. 

Wilson's  trustee  answered ; — That  the  claimants,  having  refused  to  try  the  case,  and 
having  taken  no  steps  in  the  process  for  such  a  length  of  time,  must  be  held  to  have 
abandoned  their  claims ;  that  application  was  made  to  them  by  the  other  creditors  to 
know  if  they  would  concur  in  the  expense  of  the  trial  which  they  refused;  that  they 
had  dropped  out  of  the  competition,  and  there  being  thus  no  other  competitor  in  the 
field,  he  was  entitled  to  be  preferred  upon  the  balance  of  the  fund  in  medio, 

Edmonston  and  Son  and  others  replied ; — That  they  were  not  to  be  [303]  foreclosed 
from  claiming  upon  the  fund  in  medio  because  they  had  not  proceeded  with  their  claim. 
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Their  claim  had  never  been  dismissed  by  an  interlocutor  of  Court.     It  was  frequently 
the  case  in  multiplepoindings  that  the  question  was  tried  by  one  of  the  claimants  only, 
aod  it  had  never  been  the  practice  to  bold  that  the  other  claimants  who  did  not  come 
forwaid  and  unite  with  him  thereby  abandoned  their  claims. 
The  case  was  of  this  date  advised. 

LoBD  Justios-Clbrk. — It  is  true  that,  if  we  are  to  look  at  the  mere  verdict  in  this 
case,  Uiis  is  certainly  company  funds.  But  the  issue  is  one  in  which  Gallic  and  the 
others  were  pursuers,  and  Wylie  alone  defender.  It  is  an  issue  adjusted  in  that  special 
eompeHtion  between  these  parties,  and  only  between  them;  and  the  verdict  which 
settles  that  the  fund  is  company  property,  is  one  for  these  pursuers.  In  a  multiple- 
poinding,  every  party  who  gives  in  a  claim  must  timeously  insist  in  it,  either  individu- 
ally, or  in  combination  with  others.  Now,  the  claims  for  Edmonston  and  Son  and 
osiers  were  given  in  in  February  1841,  and  they  cannot  state  either  that  they  have 
yiemselves  taken  any  steps  since,  or  that  they  had  conjoined  their  names  with  Gallic 
aod  others  in  any  way  or  in  any  shape.  From  the  time  of  lodging  their  claims, 
Edmonston  and  Son  never  moved  in  the  process.  They  did  not  obtemper  the  inter- 
locutor appointing  the  claims  to  be  revised.  They  never  appeared  or  joined  in  any  of 
the  motions  for  diligences.  They  were  not  parties  to  the  remit  to  the  issue-clerks.  The 
record  was  finally  adjusted  and  signed  upon  the  11th  June  1844,  after  having  been 
three  years  and  a  session  in  the  course  of  adjustment — but  it  was  not  closed  with  them. 
A  question  of  difficulty  arose  with  regard  to  the  issues  which  were  brought  before  us, 
and  was  settled  after  considerable  discussion.  Edmonston  and  Son  and  others  are  not 
amongst  the  pursuers  in  these  issues.  Can  there  be  any  difficulty,  then,  in  holding  that 
a  party  who  has  not  joined  in  the  proceedings  for  four  years  is  not  now  entitled  to 
appear  in*  the  Inner-House  as  a  claimant  ?  It  appears  to  me  that  these  creditors  must 
juBt  be  held  to  have  abandoned  their  case.  It  often  happens  that  the  parties  to  an 
action  may  by  their  conduct  be  cut  out  of  the  benefit  of  it,  when  a  stranger  who  has 
not  appeared  will  not.  It  seems  to  have  been  only  by  a  mistake  that  these  claims  were 
not  dismissed.  The  argument  of  the  Solicitor-General  was  mainly  directed  to  the  point, 
that  the  verdict  had  estabhshed  the  fund  to  be  company  property.  My  answer  to  that 
is,  that  his  clients  are  not  entitled  to  plead  that  it  is  company  property.  Not  being 
parties  to  the  record  on  which  the  verdict  was  obtained,  they  are  not  in  a  situation  to 
make  a  motion  in  the  case.  Upon  plain  principles  of  justice,  they  cannot  be  allowed  to 
claim  this  fund.  They  had  ample  opportunity  of  coming  forward,  but  they  did  not,  not 
e?en  taking  the  precaution  of  lodging  a  minute,  protesting  that  they  should  be  entitled 
to  the  benefit  of  the  decision.  I  think  Wilson's  trustee  was  entitled  to  hold  that  he 
was  only  to  try  the  case  with  Gallic  and  the  others ;  had  he  known  that  other  parties 
were  coming  forward,  he  might  not  have  chosen  to  try  it.  But  certainly  the  verdict 
oonld  not  be  conclusive  in  favour  of  these  creditors  against  Wilson's  trustee,  and  he 
would  at  least  be  enabled  to  try  the  question  again  with  them ;  for  they  are  no  parties 
to  the  record  on  which  the  trial  proceeded.  That  is  clear.  Indeed,  they  could  only 
appear  in  the  Outer-House  to  begin  a  new  record,  on  which  another  trial  should  take 
place.  But  that  very  consideration  shows  the  more  the  injustice  and  irregularity  of 
aUowing  all  these  creditors  to  come  forward — it  might  be  one  by  one,  [304]  and  re-try 
four  or  ten  times  the  question  already  tried  with  the  only  parties  who  chose  to  complete 
a  record. 

It  has  been  said,  that,  as  no  record  has  been  closed,  we  cannot  dismiss  Edmonston 
and  Son's  claim.  I  have  no  difficulty  as  to  this.  It  is  not  necessary  in  point  of  form, 
that  we  should  dismiss  their  claim  ;  but  we  can  sustain  the  claim  of  Wilson's  trustee,  a 
party  who  has  a  perfect  legal  title,  in  respect  of  there  being  now  no  other  claimants  in 
the  field. 

LoBD  MoNOBBiFF. — There  is  one  thing  clear,  had  Wilson's  trustee  gained  his  case, 
he  would  have  had  no  claim  against  these  creditors  for  his  expenses.  Whatever  doubts 
I  may  have  had,  I  am  now  perfectly  satisfied.  These  parties  did  not  revise  their  claims, 
hat  allowed  the  record  to  be  closed,  and  the  case  to  be  tried  as  between  the  trustee  and 
Gallie.  The  verdict,  I  may  observe,  is  not  a  special  finding  of  a  fact,  but  is  a  verdict 
fat  the  pursuers.  I  think  that  Edmonston  and  Son  are  therefore  foreclosed  by  the 
forms  of  Court  I  think  that  it  is  just  the  same  case  as  if  they  had  been  the  only 
claimants  in  the  field  along  with  the  trustee,  and  had  refused  to  close  with  him.  I 
^ree  with  your  Lordship. 
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Lord  Cockburn. — I  am  now  satisfied  that  an  opinion  which  I  held  at  one  stage  of 
the  case  was  wrong.  I  had  thought  that  Edmonston  and  Son  had  not  stopped  till  the 
case  was  about  to  be  tried,,  and  I  knew  that  it  was  a  practice  common  in  all  multiple- 
poindings  for  one  of  a  body  of  claimants  to  step  forward  for  the  purpose  of  trying  the 
case.  But  I  now  find  that  they  had  remained  inactive  for  a  period  of  four  years.  They 
had  been  ordered  to  revise  their  claims,  but  they  disobeyed  the  order.  Had  they  been 
in  the  Outer-House,  they  would  have  been  met  with  the  objection  that  they  were  out 
of  the  process.     I  consider  them  to  be  no  longer  parties  to  the  process. 

Lord  Medwtn,  who  heard  the  argument,  was  absent  at  advising,  but  the  Lord 
Justice-Clerk  intimated  that  his  Lordship  concurred  with  the  rest  of  the  Court 

The  Court  accordingly  pronounced  this  interlocutor : — "  On  advising  the  motion  for 
Thomas  Edmonston  and  Son  and  others,  refuse  the  same,  and  dismiss  their  claims  of 
ranking  in  the  present  process ;  and,  on  the  motion  for  the  trustee  on  the  sequestrated 
estate  of  Alexander  Wilson,  find  him  entitled  to  the  balance  of  the  fund  in  medio^  after 
satisfaction  of  the  preceding  decrees  of  preference,  and  decern." 

By  a  previous  interlocutor,  Wilson's  trustee  had  been  found  liable  to  Gallic  and  the 
others  in  the  expenses  of  process  from  the  date  of  lodging  their  revised  condescendence 
and  claim. 

Gallic  and  others  now  moved  the  Court  to  find  them  entitled  to  the  expenses  not 
found  due  by  that  interlocutor,  out  of  the  balance  of  the  fund  in  medio^  and  to  allow 
the  account  to  be  taxed  as  between  agent  and  client. 

They  contended, — That  they  had  succeeded  in  vindicating  the  fund  in  medio  as  the 
property  of  the  company,  a  duty  which  ought  to  have  been  performed  by  the  company 
itself,  or  by  its  trustee,  had  it  been  sequestrated ;  they  were  therefore  entitled  to  reim- 
bursement of  their  expenses. 

[305]  Lord  Justice-Clbrk. — I  think  that  they  are  entitled  to  these  expenses.  The 
trustee,  had  the  company  been  sequestrated,  would  have  drawn  his  expenses  out  of 
the  fund. 

The  other  Judges  concurred,  and 

The  Court  granted  the  motion. 

[Cf.  M(yrgan  v.  Morris,  18  D.  797 ;  Craig,  9  S.L.T.  167.] 
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James  Davidson,  Advocator. — Rutherjurd — Deas, 

Magistrates  and  Town-Council  of  Anstruther  Easter,  EespondentB. — 

SoL'Qen.  Anderson — Cook, 

Burgh  Property — Clause — Proof. — 1.  Where  a  subject  was  disponed  as  bounded  by 
**  the  harbour,  with  the  pier  intervening,  upon  the  west ; "  and  the  extent  of  the 
"  pier  "  was  disputed :  proof  allowed,  to  ascertain  what  was  the  extent  of  the  "  pier." 
2.  Where  a  portion  of  burgh  property  was  sold  by  public  roup,  under  3  Geo.  IV.  c. 
91,  and  pursuant  to  advertisement  as  required  by  that  Act;  and  the  advertisement 
was  referred  to  in  the  articles  of  roup  and  the  disposition : — Held,  in  the  circumstancesi 
that  it  was  competent  to  refer  to  the  advertisement,  to  explain  an  ambiguity  in  the 
terms  used  for  describing  the  boundaries  of  the  subject  in  the  disposition  to  the 
purchaser. 

By  3  Geo.  IV.  c  91,  it  is  enacted,  (§  3,)  that  the  magistrates  and  council  of  royal 
burghs  shall  give  public  notice  of  all  intended  sales  of  property  belonging  to  the  common 
good  of  the  burgh,  and  shall  proceed  in  the  same  by  public  roup,  in  manner  specified  in 
§  6  of  the  statute.  By  §  8  it  is  enacted,  irder  alict^  that  all  "  feus,  alienations,  leases,  or 
tacks  made  otherwise  than  by  public  roup,  as  before  directed,  shall  be  altogether  void 
and  null,"  &c. 

^  Decided  25th  November  1843. 
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In  September  1837,  the  Magistrates  and  Council  of  the  burgh  of  Anstruther  Easter, 
in  the  county  of  Eife,  resolved  to  sell  a  subject  situated  at  the  harbour  or  shore  of  the 
bargh ;  and,  in  terms  of  the  above  statute,  they  caused  the  following  advertisement  of 
^  intended  sale  to  be  inserted  in  the  newspapers  published  in  the  county  of  Fife,  and 
to  be  affixed  to  the  doors  of  the  parish  church  of  the  burgh : — "  To  be  sold  by  public 
roup,  &c.,  those  premises  called  the  Fish-yard,  consisting  of  counting-room,  salt-cellar, 
eonng-house,  smoking-house,  and  large  yard,  all  enclosed  by  a  high  wall.  The  property 
is  most  conveniently  situated  for  carrying  on  the  fish-curing  business  in  all  its  branches, 
being  dose  to  the  eastern  pier  of  Anstruther. — Upset  price  L.90." 

Thereafter,  articles  of  roup  were  prepared  in  which  this  subject  was  described  as 
**  all  and  whole  the  houses,  sheds,  and  yard,  called  the  Fish-yard,  situated  at  the  shore 
of  the  burgh  of  Anstruther  Easter,  bounded  by  the  sea  on  the  south,  the  harbour,  with 
the  pier  intervening,  upon  the  west,  the  house  belonging  to  Mr.  George  Rogers, 
Kilconquhar  Mains,  upon  the  north,  and  the  sea,  a  bulwark  or  road  intervening,  on  the 
east  parts."  The  articles  bore  that  the  sale  of  the  subjects  was  to  take  place  *^  in  terms 
of  the  Act  3  Geo.  TV.  c.  91." 

James  Davidson,  fish-curer  in  Dundee,  was  preferred  as  purchaser  at  [343]  the  roup. 
Thereafter,  a  disposition  was  granted  to  him  by  the  Magistrates,  which  narrated  the 
previous  resolution  by  the  Council  "  to  dispose  of  the  subjects  after  described  by  public 
loap ; "  and  that  "  the  said  subjects  were  exposed  to  public  roup  and  sale  in  pursuance 
of  previous  advertisements,"  in  terms  of  the  statute,  and  also  in  terms  of  the  articles  of 
roap.  The  disposition  then  conveyed  the  subjects  to  Davidson  by  a  description  in  the 
terms  quoted  above  from  the  articles  of  roup. 

The  harbour  of  the  burgh  was  bounded  on  the  east  by  a  pier,  projecting  into  the 
sea.  Where  the  pier  left  the  land,  there  was  a  neck  of  ground  jutting  out  into  the  sea, 
on  which  there  was  a  public  road ;  also  some  boat-building  ground ;  the  Fish-yard  sold 
to  Davidson,  &e.  The  pier  ran  along  the  whole  western  face  of  this  neck  of  ground ; 
and  if  the  "pier"  was  not  of  variable  breadth,  but  was  as  narrow  at  the  neck  of  land 
as  it  was  after  having  passed  on  into  the  sea,  then  there  was  a  small  vacant  space  of 
ground  between  the  west  wall  of  the  Fish-yard  proper  and  the  pier  proper. 

Davidson  claimed  this  vacant  space,  as  comprehended  in  the  disposition  to  him. 
The  magistrates,  holding  the  claim  unfounded,  let  the  subject  to  one  Methven  as  a  fish- 
ing station,  from  Martinmaa  1839  till  Martinmas  1840. 

In  a  plan  of  the  premises  afterwards  made,  and  referred  to  in  the  subsequent  judicial 
procedure,  the  space  of  ground  thus  let  to  Methven  was  marked  A.,  and  coloured  yellow ; 
the  Fiah-yard  proper  was  marked  B.  It  also  appeared  from  this  plan,  that  "  the  house 
belonging  to  Mr.  George  Rogers  " — which  was  described  both  in  the  disposition  and  the 
articles  of  roup  as  bounding  Davidson's  subjects  "  upon  the  north  "—-did  not  extend 
westwards  beyond  the  Fish-yard  proper. 

Davidson  presented  a  petition  to  the  Sheriff  of  Fife,  to  ordain  the  Magistrates  to 
lemoYe  from  the  disputed  ground,  and  concluding  for  violent  profits  and  damages.  The 
Sheriff^  after  allowing  both  parties  a  proof  of  their  averments  respecting  the  situation  of 
the  ground  in  relation  to  the  pier  and  Fish-yard,  assoilzied  the  Magistrates  from  the  con- 
dnsions  of  the  action. 

Davidson  advocated,  and  pleaded ; — That  the  western  boundary  of  the  subject  con- 
veyed to  him  by  the  Magistrates  was  expressly  stated  in  his  disposition  from  them  to 
be  "the  harbour,  with  the  pier  intervening ; "  that  it  had  been  instructed  by  the  proof, 
that  the  ground  in  dispute  was  no  part  of  the  proper  pier ;  and  that  it  therefore  followed 
that  it  belonged  to  him.  He  further  contended,  that  the  import  of  the  terms  of  the 
disposition  could  not  be  legally  controlled  by  reference  to  any  advertisement  of  the  sub- 
jects for  sale,  which  might  have  preceded  the  disposition. 

The  Magistrates  pleaded  that  the  terms  of  the  disposition  to  Davidson  were 
ambiguous,  in  so  far  as  they  did  not  specify  the  extent  of  the  "pier"  intervening 
betwixt  the  harbour  and  the  ^subject  conveyed  to  him;  that  it  could  not,  therefore, 
contradict  its  terms  to  hold,  either  that  [344]  the  ground  in  dispute  was  or  was  not  part 
of  the  "pier;"  that  the  previous  advertisement  of  the  subjects  being  referred  to,  both 
in  the  articles  of  roup  and  in  the  disposition,  and  being  by  statute  a  necessary  part  of 
the  transaction  between  Davidson  and  the  respondents,  might  be  competently  looked  at 
to  explain  the  terms  of  the  disposition ;  and  that^  taken  along  with  the  other  proof  in 
the  case,  it  clearly  showed  that  the  ground  in  dispute  neither  was  de  facto  part  of  the 
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subject  sold  to  Davidson,  nor  was  it  understood  by  either  of  the  parties  at  the  date  of 

the  sale  to  be  so. 

The  Magistrates  further  pleaded,  that  as  the  house  of  Rogers  was  specified  in  the 
disposition  as  the  northern  boundary  of  the  subjects  disponed ;  and  as  that  house  was 
only  the  northern  boundary  of  the  Fish-yard  proper ;  this  was  decisive  that  only  the 
Fish-yard  proper  was  contained  in  the  disposition. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Advocates  the  cause,  and  recalB 
the  interlocutors  of  14th  July,  15th  September,  and  Ist  November  1842,  complained  of, 
being  the  only  interlocutors  for  a.recal  or  alteration  of  which  the  complainer  now  insists  ; 
and  finds,  that  by  disposition  dated  the  31st  day  of  October  1837,  there  was  disponed 
and  conveyed  to  the  complainer,  by  the  Magistrates  and  Council  of  the  Burgh  of 
Anstruther  Easter — *  All  and  Whole  the  houses,  sheds,  and  yard,  called  the  Fish-yard, 
'  situated  at  the  shore  of  the  burgh  of  Anstruther  Easter,  bounded  by  the  sea  on  the 

*  south — the  harbour  with  the  pier  intervening  upon  the  west — the  house  belonging  to 
'  Mr.  George  Rogers,  Kilconquhar  Mains,  upon  the  north — and  the  sea,  a  bulwark  or 
'  road  intervening  on  the  east  parts,  with  free  ish  and  entry  thereto;  and  all  and 

*  sundry  privileges  and  pertinents  thereof,  together  with  all  right,  title,  and  interest 
'  which  the  said  Magistrates  and  Town-Council,  and  their'  predecessors  and  authors,  or 
'  successors  in  office,  had,  have,  or  can  pretend  to  the  property  of  the  subjects  above 
'  disponed,  in  all  time  coming : '  Finds  that  the  respondents — holding  that  the  ground 
marked  A.,  and  coloured  yellow  on  the  plan.  No.  36  of  process,  and  lying  to  the  west  of 
the  wall  of  the  ground  marked  B.  on  said  plan,  and  between  that  wall  and  the  wall  of 
the  pier,  as  the  line  thereof  is  delineated  on  said  plan,  was  not  conveyed  to  the  com- 
plainer by  the  foresaid  disposition  in  his  favour — let  the  same  in  October  1839  to  a 
person  of  the  name  of  Methven,  for  his  exclusive  occupation ;  and  there^ifter,  notwith- 
standing the  a^ertion  by  the  complainer  of  his  right  td  the  ground,  removed  from  it 
certain  quantities  of  wood  belonging  to  him,  then  lying  upon  it :  Finds,  that  in  conse- 
quence of  this,  the  complainer  presented  to  the  Sheriff  of  Fifeshire  a  petition,  (the 
proceedings  and  interlocutors  in  which  form  the  subject  of  the  present  application,) 
praying  for  the  removal  of  the  respondents  and  their  tenants  from  the  said  ground,  and 
for  interdict,  the  complainer  contending  that  the  said  ground  was  sold  and  conveyed  to 
him  by  the  foresaid  disposition :  Finds,  that  it  has  not  been  instructed  by  the  proof  ad- 
[346]  -duced,  that  the  said  ground,  the  right  to  which  is  thus  in  dispute  between  the 
parties,  forms  a  portion  of  the  pier,  or  is  part  and  parcel  of  it ;  and,  therefore,  finds  that 
it  lies  to  the  east  of  the  west  boundary  given  by  the  disposition  to  the  subject  thereby 
conveyed,  and  is  consequently  conveyed  to  the  complainer  by  the  terms  of  the  dis- 
positive clause  of  that  deed :  Finds,  that  although  the  advertisement  which  preceded 
the  sale  to  the  complainer,  and  the  prior  act  of  Council,  are  referred  to  in  the  said  dis- 
position, it  is  not  competent  to  the  respondents  to  found  on  either  of  them,  in  order  to 
control  and  limit  the  legal  effect  of  the  disposition,  by  excluding  from  it  any  ground 
which,  by  the  terms  of  the  dispositive  clause,  is  conveyed  to  the  complainer :  Finds, 
upon  the  whole  matter,  that  in  virtue  of  said  disposition,  the  ground  in  dispute  belongs 
to  the  complainer,  and  that  by  it  and  the  sasine  thereon  the  complainer  had  a  good  title 
to  insist  in  the  foresaid  application  to  the  Sheriff ;  and  therefore  decerns  and  ordains, 
and  prohibits  and  interdicts,  as  therein  craved,  with  the  exception  of  that  part  of  the 
prayer  thereof  which  prays  for  an  order  upon  the  respondents,  '  at  their  own  expense, 
'  conjunctly  and  severally,  to  bring  back  and  replace  the  wood  before  mentioned ;  and 
'  failing  which,  to  decern  against  them  for  the  full  value  thereof,  and  violent  profits  as 
'  in  a  spulzie ; '  as  to  which,  it  appears  to  be  now  unnecessary  to  pronounce  any  deliver- 
ance :  Finds  the  respondents  liable  in  expenses,''  &c.^ 

1  "JSoTE. — The  point  at  issue  between  the  parties,  is  the  right  to  a  piece  of  ground 
which,  on  the  plan  produced,  is  marked  A,  and  coloured  yellow,  lying  to  the  west  of 
the  wall  of  the  ground  marked  B,  and  between  it  and  the  wall  of  the  pier,  which,  at 
the  letter  O  on  the  plan,  is  four  feet  four  inches  high,  and  the  foundation  of  which  is 
continued  in  the  same  line.  There  is  likewise  another  piece  of  ground  marked  a  on  the 
plan,  to  the  north  of  what  is  marked  causeway,  and  to  which,  although  not  directly 
embraced  by  the  depending  proceedings,  the  proof  which  has  been  led  partly  relates,  it 
having  been  admitted  that  it  stands  in  the  same  situation  as  respects  the  rights  of  parties 
as  the  ground  A,  so  that  the  proof  in  regard  to  the  one  is  relevant  matter  in  regard  to 
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[346]  The  Magistrates  reclaimed. 

Lord  Jbffrbt.  — I  have  gone  carefully  over  the  case,  and  the  result  of  a  tho- 
[347]  -rough  investigation  has  heen,  that  notwithstanding  certain  perplexities  in  the 
documents,  I  have  come  at  last  to  the  opinion,  that  the  original  judgment  of  the  Sheriff 

the  other  also.  The  ground  marked  B  was  confessedly  sold  and  conveyed  to  the  com- 
plainer  hy  the  magistrates  of  Anstruther  Easter.  The  complainer  contends  that  the 
disputed  ground  A  was  also  sold  and  conveyed  to  him  hy  the  disposition  in  his  favour  ; 
and  that  therefore  the  respondents  ought,  under  the  circumstances  stated  in  his  petition 
to  the  Sheriff,  t4)  be  ordained  to  remove  themselves  and  their  tenants  therefrom,  and 
ought  to  be  prohibited  and  interdicted  from  entering  thereon,  or  troubling  or  molesting 
the  complainer  in  the  peaceable  use  and  possession  thereof,  in  all  time  coming.  The 
respondents,  while  they  deny  the  complainer's  statement,  and  the  demand  rested  upon 
it,  admit  (although  apparently  somewhat  inconsistently  with  the  statements  which  they 
have  adduced  proof  in  order  to  establish)  that  the  ground  A  belonged  to  the  magistrates 
of  Anstruther  Easter  in  absolute  property,  and  that,  therefore,  they  had  as  complete 
power  to  sell  it  to  the  complainer  as  to  sell  to  him  the  ground  B. 

"  There  is  no  question  raised  in  the  present  case  founded  upon  an  allegation  of  error 
in  mbstaniialibm  in  the  contract,  or  of  the  contract  having  been  induced  by  fraud  or 
misrepresentation.  The  claim  of  the  complainer  is  not  either  for  damages  or  a  restitiUio  in 
integrum.  It  is  that  the  disposition  executed  by  the  Magistrates  in  favour  of  the  com- 
plainer, in  implement  of  their  contract  with  him,  shall  be  given  effect.  The  respondents 
do  not  dispute  that  the  disposition  must  be  given  effect  to ;  but  they  maintain,  that  in 
doing  so  the  complainer  has  no  right  to  the  foresaid  ground  marked  A  on  the  plan. 
The  question  therefore  is,  what  is  the  legal  import  and  effect  of  the  disposition,  and 
whether  this  must  be  decided  on  the  terms  of  the  disposition,  alone,  or  whether  any, 
and  if  any,  what  evidence  is  admissible  to  explain,  or  qualify,  or  control  its  terms  ? 

"  It  is  the  settled  doctrine  of  the  law  of  Scotland,  as  a  general  rule,  that  prior  com- 
munings and  correspondence  resulting  in  regular  title-deeds,  are  to  be  considered  as 
superseded  by  the  regular  deeds ;  that  the  Court  cannot  look  beyond  the  terms  of  the 
deeds,  or  resort  to  such  communings  or  correspondence,  or  to  other  extrinsic  evidence, 
so  as  thereby  to  qualify,  and  still  less  to  overturn  or  control,  or  construe  the  agreement 
or  transaction  of  parties  as  evidenced  by  the  deeds,  which  themselves  become  the 
measure  of  their  respective  rights.  This  doctrine  applies  equally  to  missives,  advertise- 
ments, and  all  communications  between  the  parties  prior  in  date  to  the  regular  and 
formal  deeds  by  which  the  transaction  is  closed,  and  which  form  the  permanent  instru- 
ments of  evidence  of  its  nature  and  import. 

"  Such  is  the  general  rule.  There  no  doubt  are  cases  in  which,  in  determining  the 
legal  effect  of  formal  deeds,  a  reference  to  prior  writs,  or  the  admission  of  other  extrinsic 
evidence,  is  not  incompetent.  To  enumerate  these  cases  is  unnecessary  for  the  present 
purpose.  But,  as  an  instance,  the  case  may  be  taken  where  a  particular  writ  is  referred 
to  in  the  deed,  and  where  there  is  ambiguity  on  the  face  of  the  deed  in  an  important 
portion  of  it.  There  the  writ  may  be  receivable  as  explanatory  of  the  terms  used.  Or 
again,  extraneous  evidence  may  be  admissible,  although  the  words  of  the  deed  are  clear 
in  themselves,  if  there  be  a  latent  ambiguity  arising  from  extrinsic  facts ;  as,  for 
example,  from  a  particular  thing  being  mentioned  generally,  without  defining  its  position 
or  extent^  and  which,  in  consequence  of  their  being  disputed,  require  ascertainment. 
Accordingly,  if,  in  describing  the  boundaries  of  a  subject  conveyed,  it  is  set  forth  as 
being  bounded  by  another  subject — the  precise  extent  or  line  of  boundary  of  which 
subject  is  itself  disputed — then  evidence  may  be  received  in  order  to  ascertain  the  latter 
boundary,  and  so  determine  the  boundary  and  extent  in  that  quarter  of  the  subject  con- 
veyed. The  ambiguity  in  the  case  put,  arises  not  on  the  face  of  the  deed,  but  from 
extrinsic  facts  and  circumstances ;  and  extrinsic  evidence  is  admitted,  not  in  order  to 
alter  or  vary,  or  in  any  respect  to  supersede  the  words  of  the  deed,  but  to  give  the 
deed  effect,  in  conformity  to  its  terms. 

''For  the  reason  last  adverted  to,  it  is  thought  that,  in  the  circumstances  of  the 
present  case,  the  proof  allowed  (and  which  does  not  appear  to  have  been  objected  to  by 
the  complainer)  was  competently  admitted,  in  order  to  show  how  far  the  pier,  or  what 
was  to  be  considered  as  part  and  parcel  of  it,  extended  eastward  in  the  direction  of  the 
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[348]  is  right.  The  question  depends  on  what  is  the  "pier/'  and  comes  to  he  one  of 
construction.  The  question  is,  whether  hy  the  disposition  there  was  hought  and 
[349]  sold,  heyond  the  Fish-yard,  an  area  or  space  adjoining?  Whether  this,  Ma  re 
perspeeta,   must  he  held  to  have  heen  intended?    For  all  questions  of  construction, 

subject  sold  to  the  complainer, — that  subject  being  described  in  the  disposition  as 
bounded  on  the  west  by  '  the  harbour,  with  the  pier  intervening,'  whereby  the  pier  is 
given  as  the  west  boundary ;  and  parties  not  being  agreed  as  to  what  was  pier  or  ground 
forming  properly  a  part  and  parcel  of  it,  the  extent  and  position  of  which  might  be 
correctly  stated,  so  that  there  was  at  least  a  latent  ambiguity  in  the  terms  of  the  disposi- 
tion, rendering  extraneous  evidence  necessary  and  competent. 

"!Now,  disposing  of  the  case  upon  that  footing,  the  Lord  Ordinary  is  of  opinion  that 
it  must  be  found  that  the  ground  in  question  was  conveyed  to  the  complainer. 

"  It  is  true  that  the  disposition  (which  is  in  precisely  the  same  terms  as  the  articles 
of  roup)  conveys  '  the  houses,  sheds,  and  yard  called  the  Fish-yard,  situated  at  the  shore 
'  of  the  burgh  of  Anstruther ; '  and  had  the  disposition  stopt  there,  then — as  it  is  proved 
that  the  space  enclosed  by  a  wall  erected  some  twenty-five  or  thirty  years  ago,  within 
which  are  the  houses  and  sheds,  is  what  has  been  generally  called  the  Fish-yard — there 
might  be  good  ground  for  maintaining  that  all  that  was  conveyed  was  the  said  space. 
But  the  disposition  goes  on  to  describe  the  subject  conveyed  by  its  boundaries.  It 
does  not  leave  the  matter  upon  the  general  designation  of  the  Fish-yard,  but  it  goes  on 
to  explain  that  the  Fish-yaid  which  had  been  purchased,  and  which  was  to  be  conveyed 
to  the  purchaser,  and  is  by  the  deed  conveyed,  is  a  subject  bounded  in  the  particular 
manner  set  forth.  The  subject  is  defined  by  its  boundaries ;  and  all  within  the 
boundaries  set  down  is,  by  the  terms  of  the  dispositive  clause,  made  over  to  the  purchaser. 
With  such  a  description,  it  seeems  impossible  to  maintain  that  the  words  *  the  yard 
*  called  the  Fish-yaid '  can  be  viewed  as  taxative,  as  it  were,  of  the  subject  disponed — 
limiting  it  to  the  enclosed  ground,  and  controlling  the  subsequent  ampler  and  more 
particular  description  by  the  boundaries.  There  being  the  additional  special  statement 
of  the  boundaries,  it  is  apprehended  that  the  extent  of  the  subject  conveyed  must  be 
regulated  by  that  statement.  The  boundaries  must  control  and  be  given  effect  to.  In 
the  case  of  XJre  (26th  February  1834,  12  Shaw,  494)  it  was  so  held,  even  where  there 
was  also  a  description  of  the  subject  by  measurement,  and  notwithstanding  the  admis- 
sion that  by  the  boundaries,  as  contended  for,  the  disponee  would  get  more  ground  than 
the  quantity  contained  in  the  measurement.  Accordingly,  assume  that  the  precise  line 
or  position  of  the  thing  set  forth  as  forming  the  boundaries  of  the  subject  conveyed  on 
its  different  sides  were  perfectly  clear  and  fixed,  there  would  appear  to  be  no  room  for 
dispute,  that  all  within  these  lines  would  belong  to  the  complainer,  although  it  compre- 
hended ground  lying  outside  the  wall  of  the  enclosure  made  at  a  prior  period. 

"  But  the  case  not  so  standing,  inasmuch  as  parties  were  at  issue  as  to  the  position 
of  the  line  of  the  assigned  west  boundary,  the  respondents  averring  that  the  pier— or 
what  was  truly,  from  its  uses,  to  be  considered  as  a  part  of  the  pier — came  up  to  the 
west  wall  of  the  enclosure,  so  that  the  additional  statement  of  the  boundaries  was  truly 
only  another  and  more  special  description  of  the  ground  enclosed  by  a  wall,  and  which 
had  previously  been  generally  described  as  the  yard  called  the  Fish-yard,  there  was 
enough,  in  these^special  circumstances,  to  warrant  going  beyond  the  terms  of  the  disposi- 
tion, so  far  as  necessary  to  fix,  by  proper  enquiry,  the  position  of  the  line  of  the  west 
boundary — the  object  of  that  inquiry,  it  will  be  observed,  not  being  to  overturn  or  to 
control  the  terms  of  the  disposition,  or  to  withhold  from  the  disponee  any  ground  lying 
within  the  assigned  boundaries,  but  only  to  fix  the  line  of  these  boundaries,  and  to  give 
effect  to  these  boundaries,  and  to  the  disposition  in  conformity  to  its  terms. 

'*  While,  however,  the  proof  allowed  might  be  competent,  in  the  circumstances,  the 
Lord  Ordinary  thinks  that,  to  be  of  any  avail  to  the  respondents,  by  excluding  from  the 
disposition  to  the  complainer  any  ground  as  not  lying  within  the  boundaries,  it  would, 
in  the  most  favourable  view  of  the  case  for  them,  be  necessary  that  it  should  be  thereby 
established,  in  the.  clearest  manner,  that  such  ground,  if  not  forming  in  the  strictest 
sense  the  pier,  is  at  least  so  intimately  connected  with  it,  and  so  entirely  used  for 
similar  purposes,  that  in  an  ordinary  and  general  sense  it  might  be  called  the  pier,  and 
was  understood  to  be  part  and  parcel  of  it 

*'  It  would  extend  this  note  to  an  inconvenient  length  to  go  into  the  details  of  the 
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[3S0]  where  a  flexible  term  iis  used,  come  to  be  questions  of  intention  merely ;  and 
here,  ex  eoncessis^  there  is  flexibility  or  ambiguity  requiring  to  be  explained  by  proof. 

[361]  In  ascertaining  the  intention  of  the  parties,  there  is  one  class  of  circumstances 
which  is  the  first  thing  to  be  looked  to — I  mean  that  class  referred  to  in  the  judgment 

piooL  The  Lord  Ordinary  shall  therefore  only  say,  that  upon  a  careful  consideration 
of  it,  and  attending  both  to  that  part  of  it  which  relates  to  the  particular  piece  of 
gioand  to  which  the  petition  to  the  Sheriff  applies,  and  to  that  which  relates  to  the  piece 
of  ground  marked  a  on  the  plan,  (which,  although  not  yet  taken  exclusive  possession  of 
hj  the  respondents,  the  parties,  as  already  noticed,  are  agreed,  stands,  as  regards  the 
qaestion  of  their  respective  rights,  in  the  same  situation  as  the  other,)  it  appears  to  him 
that  no  facts  are  thereby  established  which  can  be  held  as  by  any  means  satisfying  the 
ftbove  requirement.  It  is  true  that  (as  was  strongly  relied  on  by  the  respondents,  and  is 
therefore  here  specially  noticed)  it  is  in  evidence  that  there  has  always  been  a  road 
throogh  the  ground  to  the  shore  or  beach  on  the  south ;  but  that  may  very  weU  be  the 
case  without  the  ground  having  formed  part  of  the  pier,  and  the  question  here  is 
not  to  what  rights  of  road  the  ground  may  be  subject,  to  whomsoever  the  property  of  it 
may  belongs  but  simply  to  whom  the  property  does  belong. 

"The  proof  adduced,  and  to  which  the  Lord  Ordinary  has  referred,  consists  of  a 
eoDsiderable  body  of  parole  evidence.  He  did  not  understand,  at  the  debate,  that  the 
advertisement  by  which  the  sale  to  the  complainer  was  preceded,  was  seriously  founded 
on  by  the  respondents  in  relation  to  this  part  of  the  case.  Indeed,  it  could  hardly  be 
80,  because  there  seems  to  be  no  room  for  maintaining  that  its  terms  could  throw  any 
light  upon  the  question  of  what  was  or  was  not  pier,  or  assist  in  defining  the  west 
boondary  of  the  subject  disponed,  in  so  far  as  depending  upon  the  solution  of  that 
qaestion.  It  is  unnecessary,  therefore,  to  enquire  whether  or  not  the  advertisement — 
if  it  had  mentioned  the  pier  as  the  west  boundary,  and  had  been  so  expressed  as  to  be 
explanatory  of  what  was  to  be  understood  under  the  designation  of  the  pier — might,  in 
the  circumstances,  have  been  admitted  as  evidence  against  the  respondents,  especially 
aeeing  that  it  is  referred  to  in  the  disposition  ultimately  executed  in  his  favour.  The 
advertisement,  when  foimded  on  by  the  respondents,  was  appealed  to  upon  an  entirely 
different  footing,  and  for  a  quite  different  purpose — the  object  being  to  control  and 
limit  by  it  what,  according  to  the  terms  of  the  disposition,  would  be  the  legal  effect  of 
that  instrument,  supposing  it  to  be  fixed  that  the  west  boundary,  as  there  described,  is 
the  east  waU  of  the  pier.  The  case  of  the  respondents,  as  rested  on  the  advertisement, 
ifl,  that  seeing  by  it,  as  they  say,  all  that  was  advertised  to  be  sold  was  the  '  fish-curing 
'  yard  enclosed  by  a  high  waU,'  it  may  be  referred  to,  in  order  to  explain  and  limit  the 
terms  of  the  disposition,  and  to  confine  the  right  of  the  complainer,  under  the  disposi- 
tion, to  the  ground  within  the  enclosure,  although  his  right  otherwise,  and  apart  from 
the  advertisement,  would  extend  over  the  ground  in  dispute. 

"The  Lord  Ordinary  would  only  further  remark,  with  reference  to  the  proof  adduced 
in  regard  to  the  extent  of  the  pier, — 

"1st,  That  the  very  fact  that,  in  October  1839,  the  respondents,  as  the  absolute  pro- 
prietors of  it^  let  the  disputed  ground,  with  the  exception  of  a  free  cart-road  to  the  sea, 
describing  it  as  'ground  at  head  of  East  Pier,'  to  Mr.  Methven,  for  his  exclusive 
oocnpation  as  a  fish  curing  ground  or  stance,  (it  having,  from  particular  circumstances, 
come  to  have  a  value  very  different,  as  it  is  said,  from  its  worth  at  the  date  of  the 
Kspondenf  s  purchase,)  and  that,  in  a  relative  memorandum,  it  is  described  by  them  as 
bounded  by  the  '  parapet  wall  of  the  East  Pier  on  the  west ' — is  any  thing  but  con- 
sistent with  the  idea  that  it  was  considered  by  the  respondents,  or  understood  by  the 
oommnnity,  to  form  a  part  of  the  pier— or  with  the  plea  that  it  was  not  included  in  the 
sale  to  the  complainer,  the  disposition  in  whose  favour  describes  the  west  boundary  of 
the  sabject  conveyed  as  being  '  the  harbour,  with  the  pier  intervening.' 

"  2dly,  That^  as  it  strikes  the  Lord  Ordinary,  the  evidence  in  regard  to  the  state  of 
posseesion  subsequent  to  the  sale  to  the  complainer,  is  of  little  importance  either  way. 
On  one  hand,  it  was  not  exclusive  by  the  complainer,  to  the  total  prevention  of  the 
other  uses  to  which  it  had  commonly  been  previously  put.  On  the  other  hand,  it  would 
^pear  that  the  complainer  took  all  the  use  of  it  he  required  for  his  own  purposes ;  and, 
as  it  was  not  enclosed,  it  might  have  been  troublesome,  and  he  might  have  no  inclination 
to  atop  others  resorting  to  it^  if  not  to  his  individual  inconvenience.     Certain  it  is,  that 
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of  the  House  of  Loida  in  the  case  of  Furlong,  showing  with  what  knowledge  of  circum- 
stances the  parties  approached  the  transaction.  This  doctrine  is  well-known  in  the  law, 
and  is  given  effect  to  in  family  settlements,  and  even  in  deeds  of  entail.  The  presump- 
tion then  arises  from  the  position  of  the  parties,  and  the  relation  in  which  they  stood 
to  each  other. 


whenever  he  found  that  the  respondents  were  attempting  to  claim  a  property  in  the 
ground,  he  asserted  his  right  under  the  disposition  in  his  favour. 

"  3dly,  That,  considering  the  terms  of  the  first  part  of  the  dispositive  clause  in  the 
disposition,  the  complainer  can  derive  no  material  aid,  if  any,  from  the  clause  of 
privileges  and  pertinents,  hecause  his  claim  must  he  maintained  upon  the  footing  of  the 
ground  heing  within  the  assigned  houndaries.  If  that  is  estahlished,  he  does  not  require 
to  found  on  the  clause  of  privileges  and  pertinents'.  If  it  is  not^  the  clause  could  not 
avail  to  give  him  a  right  to  it. 

'<  Taking  the  case,  then,  as  heing  to  he  decided  upon  the  terms  of  the  disposition 
and  the  proof,  the  Lord  Ordinary  is  of  opinion  that  the  west  houndary  of  the  ground 
disponed  to  the  complainer  must  he  held  to  he  the  wall  of  the  pier,  as  marked  upon  the 
plan  ;  that,  therefore,  the  right  to  the  disputed  ground  A  is  in  the  complainer,  and  that 
his  application  to  the  Sheriff  was  well  founded. 

"  But  it  remains  for  consideration,  whether,  as  was  contended  for  hy  the  respondents, 
the  advertisement  which  preceded  the  sale  to  the  complainer  can  he  looked  at  to  control 
or  limit  the  terms  of  the  disposition.  The  Lord  Ordinary  has  already  expressed  his 
opinion,  that,  in  the  general  case,  this  is  incompetent ;  hut  its  competency  in  the  present 
instance  has  heen  urged  on  different  grounds. 

"1.  It  is  said  that  there  is  amhiguity  or  uncertainty  in  the  terms  of  the  dispositive 
clause  of  the  disposition.  The  only  uncertainty  which  can  he  alleged  to  exist,  is  in 
regard  to  the  extent  and  position  of  what  is  given  as  the  west  houndary  of  the  suhjects 
disponed.  Keferring  to  the  previous  remarks  upon  this  point,  the  Lord  Ordinary  holds 
that  it  can  he  carried  no  further  than  to  support  the  admission  of  evidence  to  show  what 
was  to  he  taken  as  forming  a  part  of  the  pier,  and  for  which  it  cannot  he  pretended  that 
the  advertisement  could  he  of  any  use.  The  ohject  of  founding  on  the  advertisement  is 
altogether  different,  and  has  heen  already  explained. 

<*  2.  It  is  said  that  the  advertisement  is  referred  to  in  the  disposition.  But  assum- 
ing the  terms  of  the  disposition  to  he  explicit  on  the  face  of  the  deed,  and  the  only 
alleged  latent  amhiguity  to  he  removed  hy  the  evidence  competently  allowed  for  that 
purpose,  it  is  thought  that  reference  in  the  disposition  to  the  prior  advertisement  is  not 
sufficient  to  warrant  a  departure  from  the  general  rule,  and  to  admit  the  advertisement 
to  he  founded  on  for  the  purpose  proposed  hy  the  respondents — viz.  to  exclude  from  the 
conveyance  ground  which,  in  determining  the  competency  of  its  heing  admitted,  it  must 
he  assumed  would  otherwise  he  carried  to  the  complainer.  It  will  he  remarked  that 
the  disposition  not  only  refers  to  the  advertisement,  hut  to  articles  and  conditions  of 
roup.  It  was  upon  the  articles  and  conditions  of  roup  that  the  sale  more  immediately 
took  place.  They  profess  to  contain  a  full  and  accurate  description  of  the  suhjects  to 
he  sold.  If,  therefore,  any  reference  could  he  made  either  to  the  advertisement  or  the 
articles  of  roup,  to  explain  and  control  the  disposition  in  respect  of  heing  therein  referred 
to,  it  would  seem  that  it  must  he  to  the  latter,  not  to  the  former.  But  the  latter 
correspond  in  all  respects  with  the  solemn  deed  hy  which  the  transaction  hetween  the 
parties  was  finally  settled. 

"  3.  It  is  said  that  the  sale  was  one  made  under  the  3  Geo.  lY.  c.  91,  and  the  argu- 
ment seemed  to  he,  that  looking  to  the  provisions  of  that  statute,  the  complainer  must 
he  presumed  to  have  known  the  terms  of  the  advertisement,  and  to  have  purchased  in 
reference  to  its  terms,  as  fixing  the  suhject  sold,  and  as  forming  part  of  his  title. 

'<  Now,  it  is  not  clear  that  the  want  of  an  advertisement  would  nullify  a  sale  hy  the 
magistrates  of  a  hurgh ;  and  it  is  less  clear  that  a  nullity  could  he  declared,  in  respect 
of  their  having,  in  the  sale  of  the  property,  heen  more  included  in  the  description  given 
in  the  articles  of  roup,  and  in  the  disposition  in  favour  of  the  purchaser,  than  might  he 
held  to  he  comprehended  hy  the  words  used  in  the  advertisement.  But  he  that  as  it 
may,  the  question  here  is,  not  whether  the  respondents  contravened  the  statute,  if  hy 
the  disposition  they  conveyed  more  to  the  complainer  than  fell  within  the  terms  of  the 
advertisement ;  hut  only,  what  is  the  extent  of  ground  which  that  disposition  does  hy 
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Id  this  case,  looking  fco  the  facts  disclosed  in  evidence,  I  hold  it  to  be  proved,  that 

for  thirty  years  the  area  now  claimed  exhibited  no  visible  building  of  any  kind,  but  that 

the  whole  had  been  open,  without  limit  or  mark  of  distinction,  equally  accessible  with 

any  other  part  of  the  common  property  of  the  burgh.     Another  circumstance  clearly 

established  is  this,  that  there  is  what  has  been  admitted  to  be  a  right  of  public  road. 

Now,  though  that  has  been  the  name  given  to  the  right,  I  do  not  see  that  it  is  properly 

a  right  of  road.     Such  a  right  is  always  limited  to  a  convenient  space,  while  here  the 

whole  area  has  been  used  in  every  part  of  it.     We  must  always  have  in  view,  that  this 

is  the  pier  of  a  very  small  burgh.     It  appears  that  the  greatest  part  of  the  traffic  is  on 

the  west  pier,  and  that  the  east  is  chiefly  used  for  fishing.     It  is  proved  that  during  the 

fishing  season  the  whole  space  in  question  is  covered  with  carts,  and  that  from  the 

brink  of  the  breastwork  up  to  the  wall  of  the  Fish-yard,  the  whole  has  been,  when 

occasion  required,  used  as  public  property.     There  is  not  the  least  appearance  of  any 

one  having  ever  claimed  a  right  of  private  property  in  it.     It  is  proved,  that  for  thirty 

jears  hack  it  had  never  been  let  as  part  of  the  Fish-yard,  or  so  held  by  any  of  the 

persons  having  leases.     These  are  circumstances  plainly  in  the  knowledge  of  the  parties, 

which  render  it  very  improbable  that  it  was  intended  by  the  transaction  in  question  and 

by  the  use  of  ambiguous  words  to  convey  this  area. 

We  must  look  to  the  words  of  the  dispositive  clause,  and  I  confess  that,  while  there 

its  terms  convey,  which  it  is  admitted  must,  in  the  present  proceedings,  be  given  effect 
tot  Unless,  therefore,  it  could  be  contended  that  there  is  an  absolute  presumption  that 
the  respondents  neither  sold  nor  disponed  any  thing  beyond  that  which  can  be  shown 
to  have  been  distinctly  advertised  to  be  sold,  it  is  not  apparent  upon  what  principle  the 
advertisement  can  be  appealed  to,  to  explain  and  control  the  disposition.  If  it  were  to 
be  so,  then  it  follows,  that  in  such  sales  the  disposition  is  entirely  superseded  by  the 
advertisement,  which,  and  not  the  disposition,  would  substantially  come  to  be  the  writ 
evidencing  the  extent  of  the  subject  bought  and  conveyed.  The  Lord  Ordinary  cannot 
go  into  Uiat  view.  He,  on  the  contrary,  thinks^  that  in  the  question  of  what  is 
the  subject  conveyed,  the  terms  of  the  disposition  supersede  the  advertisement ;  and 
tiiat  however  relevant  it  might  be  to  refer  to  the  advertisement  in  a  reduction  of  the 
disposition,  as  conveying  more  than  was  advertised  to  be  sold,  it  cannot  be  founded  on 
when  it  is  admitted  that  the  disposition  is  to  be  given  effect  to ;  and  t]ie  only  question 
is  what,  by  its  terms,  the  disposition  does  convey.  If  by  its  terms  the  ground  in  dispute 
is  conveyed  to  the  complainer,  it  is  apprehended  that  it  cannot,  in  the  present  case,  be 
held  not  to  be  included  in  the  disposition,  or  conveyed  by  it,  because  it  is  not  included 
in  the  advertisement,  any  more  than  it  could  be  so  held  in  a  sale  made  in  the  ordinary 
case,  and  not  under  such  a  statute.  But  taking  it  to  have  been  a  sale  in  the  ordinary 
case,  the  disposition  in  favour  of  the  complainer  could  not  have  been  affected  by  the 
advertisement,  although  referred  to  in  it,  and  although  it  were  assumed  that  its  terms 
were  known  to  the  purchaser. 

"  With  regard  to  the  present  case  as  being  that  of  a  sale  under  the  statute,  it  is 
further  to  be  kept  in  view,  that,  as  already  noticed,  the  disposition  refers  to  the  articles 
of  ronp  prepared  for  the  more  complete  information  of  parties,  and  upon  which  the  sale 
aetoally  took  place,  and  with  the  terms  of  which  those  of  the  disposition  entirely  tally. 
If,  then,  the  terms  of  the  disposition  are  explicit,  and  comprehend  the  disputed  ground, 
hot  it  is  allied  that  it  was  not  sold  or  intended  to  be  conveyed,  upon  what  principle 
shall  the  advertisement  be  preferred  as  affording  the  evidence  of  what  was  sold  ?  It 
would  rather  appear,  that  from  the  nature  of  the  thing,  the  writ  to  be  appealed  to  is 
the  articles  and  conditions  of  roup. 

"  It  may  be  proper  to  notice,  that  the  disposition  further  refers  to  the  act  of  Council 
which  preceded  the  advertisement.  But  although  it  was  alluded  to,  the  respondents 
did  not  seem  to  insist  that  it  could  competently  be  founded  on.  The  Lord  Ordinary, 
however,  thought  right,  in  the  preparation  of  the  case,  to  appoint  it  to  be  produced, 
which  had  not  been  done  in  the  inferior  court. 

'*Upon  the  whole,  the  Lord  Ordinary  is  of  opinion  that,  in  the  circumstances,  the 
complainer  was  entitled  to  hold,  and  must  be  presumed  to  have  held,  that  the  ground 
in  dispute  formed  "part  of  the  subject  which  was  sold  to  him,  and  conveyed  by  the 
dtspoeition  granted  in  his  favour ;  and  that,  therefore,  the  petition  to  the  Sheriff  was 
well-fonnded  as  a  necessary  step  for  the  vindication  of  the  complainer's  legal  rights." 
DUNLOP,  VOL.  IV.  8 
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is  an  ambiguity  requiring  the  consideration  of  the  context  and  the  manner  in  which 
they  are  introduced,  my  impression  as  to  the  intention  of  the  parties  is  confirmed  by 
them.     I  first  find  that  what  is  expressly  deponed,  is  denominated  "  the  Fish-yard  "  and 
houses  thereto  belonging.     That,  in  common  parlance,  imports  an  inclosure  which  is  in 
its  own  nature  a  bounding  conveyance.     When  we  proceed  to  the  boundaries,  we  must 
bear  in  mind  that  they  are  the  boundaries  of  a  fish-yard,  and  that  all  that  was  meant 
was  to  describe  accurately  where  the  yard  was  actually  situated.     It  ie  conveyed  with 
all  title  which  the  disponers  have  to  the  property.     I  think  that  is  very  strong.     Then, 
on  the  face  of  the  instrument,  it  is  stated  that  the  sale  was  under  the  authority  of  a 
public  statute,  and  with  reference  to  an  advertisement  required  by  the  statute  in  which 
the  subject  was  described.     It  is  also  said  that  the  subject  is  bounded  on  the  north  by 
the  house  belonging  to  George  Eogers.    Without  dwelling  on  all  of  those  circumstances, 
which  however  are  not  to  be  lost  sight  of,  I  am  inclined  to  think  that  the  two  last 
are  sufficient  per  se  to  settle  the  question — especially  the  advertisement.     I  think  it  is 
perfectly  precise,  excluding  every  thing  without  the  wall  of  the  yard.     This  advertise- 
ment was  required  by  the  statute  under  which  the  sale  took  place,  and  it  seems  clear 
that  the  penaHy  of  the  want  of  advertisement  is  a  nullity  of  the  whole  procedure.     We 
have  nothing  to  do  with  the  liability  of  the  magistrates.     We  only  look  to  the  statute, 
which  says  that  if  a  burgh  property  is  sold  without  proper  'advertisement  the  sale  is 
null.     On  that  ground  [362]  alone  I  think  there  is  a  complete  bar  to  the  advocator's 
claim,  there  being  an  insuperable  presumption  that  it  was  not  intended  to  give  the 
ground  against  the  statute. 

With  regard  to  all  voluntary  commanings  prior  to  a  contract  entered  into  by  parties 
who  have  it  in  their  power  to  act  as  they  please,  there  can  be  no  doubt  that  such  will 
not  be  allowed  to  control  the  words  or  terms  of  the  subsequent  written  contract  But 
what  is  the  reason  of  that  ?  Why,  that  the  parties  had  power  to  do  as  they  chose,  and 
alter  the  original  terms.  But  where  we  come  to  deal  with  a  preliminary  which  is  an 
obligation  imposed  by  statute,  it  would  be  an  extraordinary  extension  of  the  maxim 
referred  to,  to  hold  that  such  a  case  fell  under  it.  If,  therefore,  the  disposition  had  in 
express  terms  conveyed  the  subject  in  dispute,  it  not  being  specified  in  the  advertisement, 
which  was  a  necessary  statutory  preliminary,  I  should  have  held  that  the  party  could 
found  no  claim  thereon. 

Then  I  come  to  the  northern  boundary.  No  property  can  be  claimed  under  this 
disposition,  which  has  not  Rogers's  house  on  the  north.  This  of  itself  is  sufficient  to 
overrule  any  ambiguity  in  the  other  boundaries.  It  is  said,  however,  that  the  claim  ie 
not  excluded  by  the  description  of  the  west  boundary.  Now,  I  think  it  is  plain  that^ 
after  the  erection  of  the  Fish-yard,  if  there  was  any  pier  at  all  between  it  and  the 
harbour,  the  whole  intervening  space  was  that  pier,  and  was  not  improperly  so  denomi- 
nated. It  is  said  that  by  digging  down  there  was  fouud  the  remains  of  an  old  line  of 
buildings  (a  sort  of  fossil  wall,)  and  that  this  was  the  boundary  of  the  pier,  which  had 
been  made  before  the  embankment  forming  the  area  in  dispute.  Now,  if  the  embank- 
ment had  been  made  first,  there  would  have  been  no  such  wall  on  the  landward  side ; 
and  I  look  upon  the  embankment  as  a  mere  addition  to  the  pier.  Carts  do  not  get  the 
whole  way  down  the  pier ;  only  part.  I  do  not  think  that  the  circumstance  of  the 
Magistrates  having  let  this  area  to  Methven  shows  that  it  was  part  of  the  pier.  I 
attribute  that  circumstance  entirely  to  the  res  anguata  of  the  burgh,  and  a  wish  of  its 
office-bearers  to  turn  every  thing  to  account.  I  do  not  know  that  it  is  beyond  the 
jurisdiction  of  the  Magistrates,  in  regard  to  such  a  harbour,  to  let  the  area,  under 
proper  restrictions  and  limitations.  They  may  enlarge  or  diminish  the  pier,  according 
to  the  necessities  of  the  trade,  for  any  thing  1  can  see.  Then  it  will  be  observed,  that 
the  pursuer  buys  the  whole  subjects  -for  L.115,  while  the  area  would  let  for  L.15 
per  annum. 

I  may  add,  in  general,  that,  on  the  whole  proof,  I  am  satisfied  that  the  area  or 
embankment  in  question  was  just  an  extension  of  the  pier,  and  part  and  parcel  of  it 

Lord  Mackenzie. — I  concur.  There  might  have  been  a  question,  if  the  ground  had 
been  conveyed,  whether  the  disposition  to  that  extent  was  null ;  and  if  so,  whether,  in 
a  reduction,  it  fell  to  be  set  aside  in  toto.  But  I  think  that  is  not  before  us.  It 
appears  to  me  that  the  object  of  mentioning  the  pier  was  to  show  the  boundary  of  the 
Fish-yard,  and  not  to  include  any  thing  else  beyond  the  wall,  which  was  part  of  the 
subject  disponed ; — ^just  as  if  there  were  a  conveyance  of  a  house  in  Leith,  bounded  by 
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the  pier.    This  coiild  have  given  nothing  but  the  house.    I  cannot  think  it  waa  intended 
to  give  this  area  of  ground  besides  the  Fish-yard. 

LoBD  Pbbsidsnt. — As  I  understand  there  is  a  difference  of  opinion,  I  think  it 
fZBS]  right  to  state  the  grounds  on  which  I  proceed.  I  soon  saw  from  the  pleadings  of 
the  parties  that  it  was  necessary  here  to  resort  to  the  proof  to  solve  an  ambiguity,  and 
it  does  occur  to  me,  that  when  we  attend  to  the  whole  documents  and  proof,  the  result 
is  as  stated  by  Lord  Jeffrey.  The  disposition,  exfadey  refers  to  the  articles  of  roup  and 
advertisement.  The  statute  is  a  most  salutary  act  to  prevent  abuses  as  to  burgh  property. 
I  agree  that  it  not  only  requires  advertisement,  but  that  if  the  sale  be  not  proceeded 
with  by  articles  of  roup,  in  reference  to  that  advertisement,  the  sale  will  be  null.  This 
point,  however,  I  at  the  same  time  agree,  is  not  before  your  Lordships.  But  still,  it  is 
material  to  look  at  the  statutory  advertisement  and  articles  of  roup,  as  elements  in  the 
construction  of  the  boundary.  The  advertisement  is  unequivocal  as  to  what  was  to  be 
sold.  It  is  there  described  as  "these  premises  called  the  Fish-yard,''  consisting  of 
countiDg-room,  &c.,  "  all  enclosed  by  a  high  wall."  This  was  a  warning  to  all  concerned 
Uiat  nothing  else  was  to  be  sold.  Then  the  articles  of  roup  bear,  "  all  and  whole,  the 
houses,  &C.,  called  the  Fish-yard,  situated,  &c.,  bounded,  &c."  (reads) ;  and  the  disposition 
is  in  the  same  terms.  I  think  that  the  Fish-yard  is  a  definite  subject,  which  excludes 
this  piece  of  ground.  The  yard  is  a  definite  and  limited  subject  in  itself.  If  the  pursuer 
daims  any  thing  more,  he  must  demonstrate  that  it  is  included  in  his  disposition. 
Taking  this  in  connection  with  the  fact,  which  made  a  great  impression  on  my  mind, 
that  Rogers's  house  is  the  northern  boundary,  and  does  not  cover  any  part  of  the  ground 
in  dispute,  there  appears  to  me  no  room  for  doubt.  I  am  of  opinion  that,  considering 
the  narrow  space  this  ground  occupies,  the  proof  is  not  sufficient  to  show  that  it  is  not 
part  of  the  pier.  It  is  truly  the  back  of  the  pier.  It  is  proved  to  have  been  recently 
embanked,  and  always  to  have  afforded  a  road  to  the  sea-beach.  There  is  no  reservation 
of  this  roadway  in  the  pursuer's  disposition,  and  the  evidence  satisfies  me  that  the 
ground  in  question  is  just  a  part  of  the  pier.  Bauldie  says  he  has  seen  the  tide  rushiog 
over  the  ground  into  the  harbour,  which  shows  the  use  of  embanking  it  to  protect  the 
pier.     I  think  it  formed  no  part  of  the  property  advertised  or  disponed. 

Lord  Fullerton. — I  still  retain  the  opinion  which  I  had  originally  formed,  that  the 
interlocutor  of  the  Lord  Ordinary  is  well  founded.  The  mode  in  which  the  case  has 
been  treated,  involves  important  questions  on  the  construction  of  written  documents. 

The  sole  question  is  the  construction  which  is  to  be  put  upon  the  terms  of  the 
dispoeition.  There  is  no  question  raised  as  to  the  right  of  the  respondents  to  convey 
the  subject  in  dispute.  In  the  first  place,  it  is  important  to  keep  in  view  that  this  is 
in  terms  a  bounding  grant.  A  general  description  of  the  Fish-yard  and  houses  is 
followed  by  the  mention  of  precise  boundaries.  The  one  is  descriptive,  but  the  other 
is  alone  to  be  looked  to  for  the  limits  of  the  subject.  Boundaries  cannot  be  limited  by 
a  general  description.  The  only  boundary  much  in  dispute  is  that  on  the  west,  viz.  the 
''  pier."  The  question  is,  what  is  the  pier  1  There  may,  no  doubt,  be  proof  to  show 
what  the  pier  is  in  reality,  but  I  think  it  difficult  to  give  any  other  meaning  to  the  word 
Uian  that  contended  for  by  the  advocator.  Looking  at  the  plan,  and  the  interpretation  it 
has  received  from  the  evidence,  I  think  the  obvious  meaning  of  the  word  "  pier  "  is  that 
artificial  structure  of  stone,  which  runs  from  the  north  wall  of  Rogers's  house  to  the  sea. 
I  don't  mean  that  proof  should  be  excluded  as  to  the  meaning  of  the  word  '^  pier  "  as 
here  used,  but  I  think  the  onus  should  lie  on  the  party  putting  so  singular  a  construction 
upon  [364]  it  as  the  Magistrates  do.  I  think  the  proof  corroborates  the  advocator's 
view.  Ton  may  have  a  pier  of  various  materials,  but  it  must  be  an  artificial  structure. 
The  ground  in  dispute  might  perhaps  be  called  a  pier,  but  the  question  is  in  construing 
a  written  instrument  what  the  designation  *^  pier  "  is  meant  to  apply  to.  Looking  to  the 
terms  of  the  disposition,  with  the  plan  and  the  proof,  I  think  the  case  pretty  clear  on 
Uiis  point 

We  then  come  to  what  is  the  important  part  of  the  Magistrates'  case.  It  is  said 
that  the  north  boundary  is  described,  but  that  the  boundary  on  the  east  is  incomplete. 
To  say,  that  in  order  to  complete  the  imperfect  one  you  are  to  give  to  the  definite 
boundary  a  construction  which  it  could  not  otherwise  receive,  is,  I  think,  extravagant. 

We  next  come  to  the  question  about  the  advertisement,  without  which,  I  apprehend, 
the  Magistrates  have  no  case  at  alL  Some  views  are  taken  of  this,  which  I  own  are 
startling  to  me.     I  do  not  say,  that  where  there  is  ambiguity  in  a  disposition  it  is 
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incompetent  to  look  to  previous  writings  to  clear  it  up.  That  was  done  in  Furlong's 
case.  But  supposing  the  principle  sound,  it  would  be  necessary  to  show  ambiguity 
first.  But  how  do  yon  raise  the  question  here  ?  The  party  must  say  this — I  understood 
the  word  "  pier  "  in  a  particular  sense,  and  I  will  prove  this  by  the  advertisement  which 
preceded  the  sale.  That  would  be  a  very  singular  use  of  an  advertisement.  An 
advertisement  is  a  mere  public  notice.  The  purchaser  here  denies  that  he  ever  saw  it. 
The  articles  of  roup  alone  are  looked  to  by  purchasers,  and,  to  allow  an  advertisement 
to  explain  them,  would  be  reversing  the  ordinary  rule.  Besides,  the  advertisement  here 
does  not  make  the  matter  any  clearer.  It  does  not  show  that  the  pier  was  understood 
in  Anstruther  Easter  to  come  up  to  the  Fish-yard  wall.  You  cannot  thereby  prove  any 
thing,  as  to  the  intention  of  parties.  Even  if  the  purchaser  had  seen  the  advertisement, 
does  it  show  more  than  that  the  Fish-yard  is  close  to  the  eastern  pier  of  Anstruther 
Easter  ?  The  terms  are  merely  descriptive  of  its  having  the  advantage  of  being  near  it. 
It  is  a  different  question  whether  it  actually  touches  it.  Advertisements  do  not  receive 
a  strict  interpretation.  The  advertisement,  in  this  case,  gives  only  a  general  description, 
and  no  conclusion  can  be  drawn  from  it  as  to  the  meaning  of  the  word  "  pier." 

There  is  another  point,  and  that  is  the  most  important.  It  is  said  that  the  adver- 
tisement is  referred  to  in  the  disposition,  and  must  therefore  be  taken  as  a  part  of  it. 
That  would  be  a  very  dangerous  doctrine.  The  advertisement  forms  no  part  of  the 
dispositive  clause,  and  I  do  not  think  we  can  give  any  such  effect  as  that  contended 
for  to  a  mere  reference  to  it.  It  is  a  statement  merely,  which  the  seller  is  bound  to 
warrant ;  that  he  is  entitled  to  sell  the  subjects  in  terms  of  the  advertisement.  The 
disponee  is  not  bound  to  go  and  see  if  this  has  been  done,  if  he  is  satisfied  with  the 
warrandice.  Take  the  ordinary  case  of  heirs  of  entail  having  certain  power  to  sell  on 
advertisement ;  could  it  be  objected  to  the  disposition,  by  the  heir  who  granted  it,  that 
he  had  not  advertised  1  The  buyer  may  take  it  on  his  statement,  though  sometimes  he 
may  prefer  to  go  and  enquire.  The  advertisement  is  a  very  good  measure  of  what  has 
been  done  before  the  sale,  but,  as  to  the  extent  of  the  sale  itself,  you  must  look  to  the 
dispositive  clause  alone.  It  is  unsound  to  say  that  you  must  construe  it  with  reference 
to  the  advertisement.  I  know  no  principle  or  authority  for  holding  that  nothing  more 
is  conveyed  in  the  disposition  than  was  advertised  in  the  paper ;  and  even  if  a  reduction 
was  brought  of  the  sale,  it  might  be  found  that  the  general  advertisement  would  be 
enough  to  [356]  satisfy  the  statute.  The  disposition  must,  on  the  other  hand,  rule  the 
terms  of  the  advertisement,  so  far  as  these  are  doubtful.  The  question  is,  what  was 
done,  and  that  from  the  terms  of  the  disposition  does  not  admit  of  construction.  But 
I  think  the  advertisement  does  agree  with  the  description  in  the  disposition,  for  the 
words,  "  up  to  the  pier,"  are  merely  descriptive.  This  question  would  be  raised  in  a 
reduction  of  the  sale,  on  the  ground  that  there  was  no  proper  advertisement.  I  do  not 
think  it  is  raised  here ;  and,  what  I  go  upon  is  this,  that  in  a  disposition  of  this  kind 
a  statement  of  powers  to  sell  in  the  narrative  can  never  raise  a  question  as  to  the  extent 
of  the  grant.  I  think  here  "pier"  means  the  stone  building  between  the  harbour 
where  the  vessels  lie,  and  the  Fish-yard ;  and,  therefore,  I  am  of  opinion  that  the 
interlocutor  of  the  Lord  Ordinary  was  well  founded. 

The  Court  altered  the  interlocutor,  and  found  that  "  the  boundary  clause  of  the  said 
disposition  ought  not  to  be  held  to  extend  to  the  Fish-yard  disponed  beyond  the  walls 
enclosing  it  on  the  west,  or  so  as  to  include  the  ground  in  question,  and  that  the  com- 
plainer  has  failed  to  instruct  that  the  ground  in  question  was  sold  to  him  by  the  respon- 
dents in  the  advocation,  or  that  he  has  any  property  therein,  or  any  other  right  to  the 
use  or  occupation  thereof,  than  may  belong  to  him  as  a  burgess  or  inhabitant  of  the 
burgh,  or  an  adjoining  proprietor:  And  therefore,  and  in  respect  that  his  original 
petition  proceeds  entirely  on  the  assumption  of  his  having  acquired  an  exclusive  right 
by  virtue  of  his  disposition  to  the  Fish-yard,  refuse  the  desire  of  the  said  petition,  and 
assoilzie  the  respondents  from  the  conclusions  thereof,  and  decern : " — "  Find  the  com- 
plainer,  James  Davidson,  liable  in  expenses  of  process,  both  in  this  Court  and  in  the 
inferior  court." 
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No.  66.  VII.   Dxmlop  378.    1  Feb.  1845.     let  Div.— Lord  Fullerton. 

Alexander  Dbnovan,  Suspender. — Maitland, 
Robert  Cairns,  Respondent. — Rutherfurd — Potion. 

BUI — Prescription  Sexennial — Process — Lis  alibi  pendens — Prisoner — Aliment, — 1.  The 
holder  of  a  bill,  within  the  years  of  prescription,  raised  an  ordinary  action  in  the 
Sheriff-court  c^inst  the  acceptor  for  payment,  and  this  action  having  fallen  asleep 
before  judgment,  he,  beyond  the  years  of  prescription,  extracted  the  registered  pro- 
test, and  charged  and  imprisoned  the  acceptor  thereon; — Note  of  suspension  and 
liberation  passed  on  the  ground  of  lis  alibi  pendens.  2.  Circumstances  in  which  the 
Lord  Ordinary  refused  a  note  of  suspension  and  liberation,  presented  by  an  imprisoned 
debtor,  upon  the  ground  that,  after  having  been  liberated  for  want  of  aliment,  he  had 
been  immediately  reincarcerated  on  the  same  diligence. 

Alexander  Denovan  being  incarcerated  upon  diligence  proceeding  on  a  bill  for  L.20, 
at  the  instance  of  Robert  Cairns  the  holder,  presented  a  note  of  suspension  and  libera- 
tioD,  upon  the  ground  that  aliment  had  been  awarded  to  him  under  the  Act  of  Grace, 
and  that  the  aliment  money  deposited  with  the  jailer  having  been  exhausted  on  the 
evening  of  the  24th  September,  and  he  having,  in  consequence,  been  liberated  by 
warrant  of  the  Sheriff  on  the  26th,  had  been  immediately  reincarcerated  upon  the  same 
diligence,  and  at  the  same  instance. 

He  pleaded,  that  a  creditor  having  allowed  the  aliment  of  his  imprisoned  debtor  to 
be  exhausted,  and  he  having  in  consequence  been  liberated,  immediate  reincarceration 
upon  the  same  diligence  was  illegal,^ 

Cairns,  the  respondent,  answered,  that  no  intimation  had  been  made  to  him  of  the 
exhaustion  of  the  aliment ;  that  the  suspender,  having  applied  for  the  benefit  of  cessio, 
was  examined  before  the  Sheriff  on  the  26th  of  September,  when  his  application  was 
refused  in  hoc  siatUy  in  respect  of  his  failure  to  give  a  satisfactory  account  of  certain 
funds,  and  at  the  close  of  the  examination  the  respondent  had  sent  him  from  the  court- 
room to  the  jail,  with  a  new  deposit  of  aliment. 

He  pleaded,  that  diligence  did  not  fall  in  consequence  of  the  debtor's  liberation  for 
want  of  aliment,  but  might  again  be  competently  put  in  force,  if  not  done  capriciously 
and  vexatiously.^ 

The  Lord  Ordinary  (Fullerton)  refused  the  note,  with  expenses.^ 

[379]  The  suspender  reclaimed ;  and,  on  the  reclaiming  note  been  moved  in  the 
sommar  roll, 

MaiHand,  on  his  behalf,  stated  that,  in  the  discussion  before  the  Lord  Ordinary,  it 
had  been  assumed  that  prescription  of  the  bill,  (which  was  dated  6th  January  1829,) 
on  which  the  diligence  had  proceeded,  was  interrupted  by  a  charge,  alleged  by  the 
respondent  in  his  answers  to  have  been  given  upon  it  in  June  1830.  He  was  now 
mstmcted  to  state  that  no  such  charge  had  in  reality  been  given,  and  he  moved  that  he 
should  be  allowed  to  give  in  a  minute  containing  his  denial,  and  a  relative  plea  in  law. 

RutJierfurd,  for  the  respondent. — The  case  must  be  decided  upon  the  reasons  of 
suspension  stated.  The  suspender  was  not  entitled  at  that  stage  to  add  a  new  reason  ; 
his  right  to  suspend  of  new  upon  it  might  be  reserved. 

The  suspender,  in  his  statement  of  facts,  averred  that  payment  of  the  bill  had  never 
been  asked  till  a  few  months  before  the  charge  and  imprisonment  complained  of.  It 
was  in  answer  to  this  statement  the  respondent  averred  that  a  charge  had  been  given  in 

1  Crawford  v.  Dawson,  March  11,  1836,  (14  S.  688). 

«  Abercromby  v.  Brodie,  June  19,  1759,  (M.  11,811);  Boyd  v.  Ponton,  Dec.  21, 
1811,  (F.C.);  Morison  v.  Forbes,  June  3,  1826,  (4  S.  668);  Mackenzie  v.  Maclean,  Jan. 
14,  1830,  (8  S.  306). 

'  *'  Note. — ^The  Lord  Ordinary  does  not  understand  that  the  case  referred  to  laid 
down  any  fixed  or  invariable  rule;  and  it  appears  to  him  that  the  present  case  is 
attended  with  circumstances  which  fully  warrant  him  in  refusing  the  application  of  the 
eomidainer.'' 
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June  1830.     There  was  nothing  further  about  this  matter  in  the  papers,  which  were 
exclusively  directed  to  the  reincarceration  after  liberation  for  want  of  aliment. 

The  Court  appeared  to  think  that  there  was  an  implied  denial  by  the  suspender  of 
the  alleged  charge  in  June  1830,  and  that  a  plea  in  law  only  was  wanting ;  but  in  order 
that  an  explicit  denial  might  be  made,  and  a  relative  plea  added,  they  allowed  the 
suspender  to  lodge  the  minute  proposed  within  six  days.  Answers  were  afterwards 
ordered,  and  both  minute  and  answers  were  ultimately  revised.  From  these  it  appeared 
that  the  bill,  of  which  the  suspender  was  the  acceptor,  and  the  respondent  the  drawer 
and  holder,  was  dated  6th  January  1829,  and,  being  payable  twelve  months  after  date, 
fell  due  on  9th  January  1830.  That  it  was  protested,  and  the  protest  registered  on 
21st  June  1830.  That  on  29th  May  1833,  the  respondent  raised  an  ordinary  action  for 
payment  of  the  contents  in  the  Sheriff-court,  and  that  after  some  procedure  this  action 
was  allowed  to  fall  asleep  without  the  record  having  ever  been  closed,  the  last  inter- 
locutor being  dated  29th  January  1834.  That  on  3l8t  July  1844,  the  respondent 
obtained  an  extract  of  the  registered  protest,  with  the  usual  warrant  by  the  Sheriff-clerk 
appended,  upon  which  the  charge  (dated  1st  August  1844)  and  imprisonment,  which 
was  the  subject  of  the  suspension,  proceeded. 

In  these  circumstances  the  suspender  pleaded,  1st,  That  the  charge  which  preceded 
the  imprisonment  was  illegal,  the  bill  being  at  the  dace  of  it  (lat  August  1844)  pre- 
scribed. 2d,  That  the  ordinary  action  for  payment  of  the  bill  being  still  in  dependence, 
rendered  the  use  of  summary  diligence  incompetent  upon  the  ground  of  lis  alibi  pendens. 

The  respondent  answered,  1st,  That  prescription  was  interrupted  by  [380]  the  action 
which  was  raised  within  the  six  years.  2d,  That  he  was  willing  to  minute  an  abandon- 
ment of  that  action,  founding  upon  it  merely  as  an  interruption  of  prescription. 

Maitland,  for  the  suspender,  argued ; — The  holder  of  a  bill  might,  under  the  Act 
1672,  c.  38,  interrupt  prescription,  either  by  using  summary  diligence,  or  raising  an 
ordinary  action  within  the  six  years ;  but  he  was  not  entitled  to  both  remedies.  There 
was  no  authority  in  the  statute  for  interrupting  prescription  by  action,  and  recovering 
payment  by  diligence.  Prescription  could  only  be  interrupted  by  action  or  diligence  by 
which  payment  was  to  be  recovered.  The  statute  declared  that  diligence  should  be 
incompetent  after  the  lapse  of  six  years,  and  it  was  not  made  competent  after  that  period 
by  action  having  been  raised  within  it.  A  party  having  raised  action  within  the  years 
of  prescription,  was  not  entitled  to  resort  to  summary  diligence  after  they  had  elapsed. 
Lds  alibi  pendens  was  another  ground  of  suspension.  The  respondent  had  not  abandoned 
his  action,  and  he  could  only  do  so  on  payment  of  expenses,  and  this  under  the  Judica- . 
ture  Act  must  be  a  total  abandonment  to  every  effect  whatsoever,  and  then  the  bill 
would  be  clearly  prescribed. 

Lord  Maokbnzib. — Registration  is  a  decree,  whether  extracted  or  not ;  and  if  the 
party  having  it  brings  an  action,  is  that  not  a  dereliction  and  abandonment  of  the  decree 
he  had? 

Patton,  for  the  respondent,  argued ; — The  import  of  the  Act  1672,  c.  38,  was,  that 
if  there  had  been  either  action  or  diligence  within  the  six  years,  there  was  no  prescrip- 
tion. Where,  therefore,  action  had  been  raised  within  the  six  years,  diligence  was 
competent  at  any  time,  the  action  having  the  effect  of  preserving  the  bill  with  all  the 
remedies  upon  it.  As  to  the  plea  of  lis  alibi  pendens^  the  respondent  must  hold  the 
action  to  interrupt  prescription ;  but  he  would  give  security  not  to  proceed  with  it  to 
any  effect,  and  would  pay  the  defender's  (the  suspender's)  expenses. 

Lord  Fullbrton\ — So  far  as  the  case  was  argued  before  me  as  Ordinary,  my  opinion 
is  the  same.  In  the  circumstances  of  this  case,  I  do  not  think  reincarceration  was 
incompetent.  But  the  case  is  entirely  changed.  In  the  first  place,  I  cannot  hold  that 
the  bill  is  prescribed.  The  effect  of  prescription,  and  the  only  interest  to  maintain  it, 
is,  that  it  puts  an  end  to  the  bill  as  a  document,  and  that  the  debt  must  be  proved 
otherwise.  Here  action  has  been  raised  within  the  six  years,  which  the  statute  says  is 
sufficient  to  interrupt  prescription.  But,  in  the  second  place,  here  is  a  party  who  is  the 
holder  of  a  bill,  and  who,  two  or  three  years  after  it  was  due,  instead  of  doing  diligence, 
raised  an  ordinary  action  in  which  a  record  was  made  up,  and  then  at  the  distance  of  a 
great  many  years,  disregarding  the  action,  he  gives  a  charge  on  the  bill.  It  will  not 
do  to  talk  of  abandoning  the  action  ;  it  was  not  abandoned  when  the  charge  was  given ; 
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if  it  had,  it  would  have  raised  a  nice  question — whether  an  abandoned  action  would 
interrupt  prescription.  But  it  was  not  abandoned ;  and  I  do  not  think  the  holder  was 
entitled  to  proceed  [381]  to  do  diligence,  the  action  being  in  dependence.  I  therefore 
think  the  note  should  be  passed.  The  party  is  not  entitled  to  get  quit  of  the  action  by 
mortiiig  to  diligence.  It  concludes  for  payment  of  this  bill.  If  this  suspension  were 
nfiued,  would  it  not  settle  the  whole  question  in  the  ordinary  action  ? 

LoBD  Pbbsident. — I  am  of  the  same  opinion.  Points  are  raised  which  deserve  con- 
aderatioD,  and  therefore  the  note  ought  to  be  passed. 

LoBD  Macksnzib. — 1  concur.  A  party  who  founds  on  an  ordinary  action  for  the 
poipoee  of  interrupting  prescription,  cannot,  I  think,  safely  abandon  it ;  at  all  events 
the  point  deserves  consideration. 

LoBD  JiFFBSY. — ^I  am  of  the  same  opinion  on  the  whole.  But  at  the  same  time  I 
think  this  is  one  of  the  cases  in  which,  though  the  only  question  is  about  passing  or 
Rloaing  a  note,  it  is  yet  desirable  that  parties  should  know  whether  the  opinion  of  the 
Coort  IB  maturely  made  up  on  the  matter,  so  as  to  prevent  further  procedure.  I  agree 
with  Lord  Fullerton  on  the  whole.  I  should  rather  not  express  any  opinion  on  the 
pointy  whether  abandoning  the  action  would  prevent  it  from  having  the  effect  of  inter- 
niptiiig  prescription.  There  has  been  here  no  abandonment  or  payment  of  ^xpensea 
The  action  may  be  wakened  to-morrow,  and  brought  here  by  advocation.  There  is, 
therefore,  a  clear  violation  of  the  salutary  rule,  that  a  party  shall  not  multiply  remedies 
for  the  same  debt.  Therefore,  on  the  ground  of  lis  alibi  pendens^  I  am  for  passing  the 
note ;  and  I  have  expressed  my  opinion  so  strongly  on  it,  that  I  hope  passing  the  note 
will  not  be  the  commencement  but  the  end  of  the  litigation,  if  your  Lordships  are  as 
deu  as  I  am. 

The  Court  accordingly  recalled  the  interlocutor  of  the  Lord  Ordinary,  and  passed  the 
note  without  either  caution  or  consignation. 

[Cf.  Milne's  Trustees  v.  Ormiston's  Trustees,  20  R  527.] 
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William  Mitchell,  Suspender  and  Pursuer. — Sol.-Gen,  Anderson — Cowan, 

William  Berwick  aiid  Others,  Bespondents  and  Defenders. — 

Butherfurd — Cook, 

^roof-^Agent  and  Principal — Landlord  and  Tenant. — In  a  suspension  of  a  decree  of 
removing ; — let.  Held  that  a  state  of  rents  due  by  the  tenant,  rendered  by  the  factor 
to  the  landlord,  and  retained  by  him,  was  competent  evidence  in  favour  of  the  tenant ; 
and  that  the  landlord  having  failed  to  produce  it,  being  required,  parole  evidence  of 
ite  contents  was  competent.  2d,  Opinion  that  parole  evidence  of  the  payment  of  rent 
by  sales  under  a  transaction,  whereby  the  landlord  was  allowed  to  sell  and  draw  the 
price  of  certain  sequestrated  stock  and  crop,  was  competent. 

William  Mitchell  was  tenant  of  the  farm  of  Dewarsmill,  under  a  lease  for  thirteen 
yetn,  granted  in  1834,  by  Alexander  Coupar,  the  proprietor.  Alexander  Coupar  died 
in  March  1838,  leaving  a  conveyance  of  Dewarsmill  in  favour  of  David  Coupar,  his 
nephew,  under  reservation  of  an  assignation  to  trustees  of  all  arrears  of  rents,  and  of  the 
fntare  rents,  for  five  years  subsequent  to  his  death.  David  died  in  January  1839,  and 
vaa  succeeded  by  heirs-portioners,  who  the  same  year  conveyed  Dewarsmill  to  trustees 
for  their  behoof.  William  Berwick  was  the  only  accepting  trustee  under  Alexander 
Conpar's  trust,  and  consequently  the  assignee  to  the  rents  of  Dewarsmill  as  above  men- 
tioned. In  September  1838,  Berwick,  with  consent  of  David  Coupar  for  all  interest 
competent  to  hun  as  proprietor,  obtained  from  the  Sheriif  sequestration  of  the  tenant's 
whole  stock  and  crop  for  the  rent  of  crop  and  year  1837,  due  at  Whitsunday  and 
Lammas  1838;  and  also  for  the  rent  of  crop  and  year  1838,  to  become  due  at  the  above  terms 
in  1839.  In  August  1839,  Berwick,  along  with  the  trustees  for  the  heirs-portioners  of 
Barid  Coupar,  presented  an  application  for  sequestration  of  the  tenant's  stock  and  crop, 
insecurity  for  the  rent  of  crop  and  year  1839,  due  at  Whitsunday  and  Lammas  1840; 
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and  in  October  following,  they  raised  action  of  removing  against  him  under  the  Act  of 
Sederunt  1756. 

These  last  two  processes  were  conjoined,  and  considerable  litigation  ensued  as  to  the 
amount  of  rent  really  due,  which  resulted  in  a  finding  by  the  Sheriff,  that  the  tenant 
was  a  full  year's  rent  in  arrear  at  the  date  of  the  action  of  removing,  and  caution  not 
being  found  in  terms  of  the  Act  of  Sederunt,  decree  of  removing  was  pronounced  on 
13th  July  1841. 

Mitchell,  the  tenant,  presented  a  note  of  suspension.  He  alleged  that,  in  order  to 
prevent  a  sale  under  a  sequestration  awarded  against  him  in  1836,  at  the  instance  of 
Alexander  Coupar,  an  arrangement  had  been  entered  into  with  David,  who  acted  as 
factor  or  manager  for  his  uncle,  then  an  old  man,  under  which  he,  David!,  besides  other 
sums,  drew,  during  his  uncle's  life,  and  on  his  behalf,  the  price  of  large  quantities  of 
stock  and  crop  sold  to  third  parties.  That  these  sums,  which  were  not  given  [383]  credit 
for  in  the  states  produced  by  the  respondents  in  the  inferior  court,  reduced  the  amount 
of  rent  due  at  the  date  of  the  action  of  removing  to  less  than  a  year's  rent.  The 
respondents  denied  this,  and  an  issue  was  accordingly  prepared,  in  which  the  suspender 
was  pursuer,  and  the  respondents  defenders.     The  issue  was  in  these  terms  : — 

"  It  being  admitted  that  the  late  Alexander  Coupar,  residing  in  St.  Andrews,  was 
proprietor  of  the  lands  of  Dewarsmill  and  others,  in  the  county  of  Fife,  of  which  the 
defenders,  Alexander  Kirk  and  others,  as  representing  the  heirs-portioners  of  the 
deceased  David  Coupar,  are  now  proprietors  in  trust,  and  the  defender,  William  Berwick, 
is  assignee  to  the  rents,  and  that  the  pursuer,  William  Mitchell,  is  tenant,  in  virtue  of  a 
lease  granted  by  the  deceased  Alexander  Coupar,  of  the  said  lands  of  Dewarsmill^ — 
Whether,  on  or  about  the  13th  day  of  July  1841,  the  defenders  wrongfully  obtained 
decreet  of  removing  against  the  pursuer  ? " 

The  cause  came  on  for  trial  before  the  Lord  President  and  a  jury,  at  the  sittings  in 
July  1844. 

From  the  evidence  of  the  first  witness,  who  was  clerk  to  the  law-agent  (deceased)  of 
both  Alexander  and  David  Coupar,  it  appeared  that,  during  the  latter  years  of  Alexander's 
life,  David  had  acted  as  his  factor  or  manager,  letting  subjects  to  tenants,  and  granting 
receipts  for  the  rents,  and  of  Dewarsmill  among  the  rest :  That  the  arrangement,  alleged 
by  the  pursuer,  had  been  made  to  prevent  a  sale  under  the  sequestration  in  1836,  and 
several  quantities  of  stock  and  crop  sold,  of  which  David  was  to  receive  the  price : 
That  after  Alexander  Coupar's  death,  an  application  was  made  by  Berwick  to  David 
Coupar  for  a  state  of  the  rents  due  by  the  pursuer,  and  that  this  state  was  prepared  and 
sent  to  Berwick,  and  received  and  retained  by  him. 

The  defenders  having  been  called  on  to  produce  this  state,  and  failed  to  do  so,  the 
pursuer  was  proceeding  to  prove  by  the  witness  the  nature  of  it,  and  the  balance  which 
it  showed,  when  the  counsel  for  the  defenders  objected,  ''  that  because  it  would  not  be 
good  evidence  as  to  the  payments  of  rent,  even  if  the  state  was  produced,  this  examina- 
tion could  not  go  on." 

The  Lord  President  overruled  the  objection,  "  in  consequence  of  the  evidence  as  to 
David  Coupar's  actings,  and  the  fact  of  the  state  having  been  demanded  by  Mr. 
Berwick  himself." 

The  counsel  for  the  defenders  excepted. 

The  examination  being  resumed,  the  witness  proceeded  to  speak  to  the  contents  of 
the  state,  when  the  counsel  for  the  defenders  again  objected,  "  that  the  contents  of  the 
state  cannot  be  held  as  evidence  against  the  executor  of  the  late  Alexander  Coupar,  in 
reference  to  the  payment  of  the  rent  of  1836." 

The  Lord  President  having  overruled  the  objection,  the  counsel  for  the  defenders 
excepted,  and  thereafter  consented  to  a  verdict  being  taken  in  favour  of  the  pursuer, 
reserving  their  exceptions.     A  verdict  was  taken  accordingly. 

[384]  The  bill  of  exceptions  was  this  day  advised. 

Lord  Mackenzie. — I  think  the  exception  is  not  well  founded. 

I  Regarding  the  proof  objected  to  as  surrogate  for  the  writing  that  is  not  produced, 
and  admissible  or  not  as  the  writing  would  have  been,  I  think  it  would  have  been 
admissible.  The  rent  is  money  rent  by  written  lease,  but  a  tenant,  though  by  written 
lease,  is  in  a  very  favourable  situation  in  regard  to  proof  of  payment  of  rent.  Probative 
writ  is  not  necessary.     The  books  of  the  landlord's  factor,  though  not  signed,  are  yet 
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eTidence  in  favour  of  the  tenant ;  so  also  is  a  written  statement  by  the  factor  to  his 
employer.  I  do  not  say  they  are  absolutely  conclusive  and  equal  to  a  formal  probative 
discha^  by  the  landlord,  but  they  are  receivable  as  evidence,  if  in  the  circumstances 
they  appear  fairly  stated  as  between  landlord  and  factor.  Here  the  original  landlord 
was  dead,  but  a  representative  had  taken  his  place.  The  factor  had  ceased  to  hold  his 
fietory,  but  he  remained  cognizant  of  and  answerable  for  the  transactions  he  had  carried 
OD.  In  this  situation  he  was  called  on  by  the  representative  of  the  landlord  for  a  state 
of  the  afiBedrs  of  his  farm  in  respect  to  rent  while  under  his  charge,  and  he  made  up  a 
statement  for  the  use  of  the  landlord,  and  sent  it  to  him,  and  it  was  by  him  received 
and  retained.  There  is  nothing  to  show  that  it  was  not  fairly  made  and  held  as  bind- 
ing on  the  factor  in  favour  of  the  landlord.  Why,  then,  should  it  not  be  admissible  as 
evidence  for  the  tenant?  True,  it  was  made  after  the  factory  had  ceased  in  other 
respects ;  but  when  the  landlord's  representative  called  on  the  factor  to  make  such  a 
statement,  and  received  it  when  made,  and  kept  it,  I  think  he  continued  or  renewed  the 
factory  for  that  purpose,  and  made  the  statement  as  if  it  had  been  written  during  the 
time  of  general  management.  Suppose  he  had  called  on  the  factor  to  write  up  the  books 
of  his  factory,  and  got  it  done,  and  received  and  kept  the  books,  would  these  not  have 
availed  the  tenant  as  evidence,  at  least  so  far  as  not  shaken,  but  confirmed  by  other 
evidence,  which  was  enough  to  make  it  receivable  in  the  first  instance  1  1  think  they 
would ;  and  I  must  apply  the  same  rule  to  a  statement  of  the  kind  in  question. 

U.  Even  if  the  proof  objected  to  could  be  regarded  as  merely  parole,  I  rather  think 
it  could  not  competently  be  stopped  at  the  time  of  the  objection ;  for  it  w£is  evidence  to 
prove  payment  of  rent  by  a  transaction  of  a  peculiar  kind.  I  am  aware  it  has  been 
decided  that  a  prior  independent  written  obligation  for  money  cannot  be  discharged 
simply  by  parole  evidence  of  payment,  or  rather  satisfaction  in  moveables  given  by  the 
debtor.  But,  on  the  other  hand,  a  sale  of  moveables  for  a  price,  and  stipulation  for  and 
payment  of  the  price,  as  one  transaction,  may  be  proved  by  parole  as  not  separable  from 
the  sale  of  moveables.  Now  here,  I  think,  what  was  to  be  proved  by  the  evidence 
objected  to  came  under  the  latter  class  of  cases  rather  than  the  former ;  for  there  had 
been  a  sequestration,  by  which  the  landlord,  and  his  factor  for  him,  held  a  commanding 
interest  in  and  over  the  tenant's  stock  and  cropping.  The  tenant  himself  was  no  longer 
sole  proprietor,  or  had  power  to  sell  and  take  the  price ;  for  the  state  which  was  to  be 
proved  was  this,  that  the  landlord's  factor  and  tenant  jointly  made  bargains  with  third 
parties,  by  which  parts  of  the  stock  and  cropping  were  sold  to  these  parties  for  prices 
agreed  to  be  paid,  and  which  were  paid  to  the  landlord,  or  his  factor  for  him.  It  seems 
to  me  that  here  the  payment  to  the  landlord  or  factor  is  not  separable  from  the  sale  of 
moveables.  I  would  ask, — Could  the  landlord  take  back  the  [386]  stock  or  cropping  by 
parole  proved  to  have  been  sold  by  his  authority  ?  And  if  not,  how.  can  he  resist  proof 
of  that  payment  of  price  to  him,  which  was  the  counterpart  of  the  want  of  moveables  by 
him,  and  without  which  the  bargain  could  be  of  no  use  to  the  buyer  ?  For,  as  the  buyer 
cannot  aver  payment  to  the  tenant,  he  must  either  be  allowed  to  prove  payment  to  the 
landlord,  or  be  deprived  of  his  bargain. 

Lord  Fullbrton  and  Lord  Jeffrey  concurred. 

Lord  President. — I  had  no  conception,  when  I  made  the  deliverance  excepted  to, 
that  I  was  deciding  the  abstract  point,  that  parole  evidence  was  competent.  Being  clear 
^  the  document  had  been  prepared  under  the  order  of  the  party  himself,  and  that  he 
had  been  required  to  produce  it,  and  did  not,  I  thought  the  evidence  proposed  ought  to 
be  admitted. 

The  Court  accordingly  disallowed  the  exception,  with  expenses. 


No.  75.  VH.  Dtinlop  418.    12  Feb.  1845.     Ist  Div.  -Lord  Robertson. 

James  Stevenson,  (the  Purchaser). — Rutherfurd — MarshaLL 
William  Moncreiff,  (the  Judicial  Factor). — G,  Bell — Moncreiff, 

Competing  Claimants. 

Competition — Sale — Bent — Proof, — By  the  articles  of  roup  of  a  judicial  sale,  it  was 
declared  that  Martinmas  1843  should  be  the  purchaser's  term  of  entry,  and  that  he 
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should  have  right  to  the  rents  "  falling  due  from  and  after  the  said  term ; '' — Held, 
Ist,  That  the  purchaser  was  not  entitled  to  the  rents  payable  at  Whitsunday  and 
Candlemas  1844,  for  crop  and  year  1843.  2d,  That  it  was  incompetent  to  control 
or  modify  the  construction  of  the  articles  of  roup  by  production  of  correspondence 
between  the  common  agent  and  judicial  factor,  or  by  any  declarations  as  to  the  mean- 
ing thereof. 

In  December  1843,  James  Stevenson  became  purchaser  at  a  judicial  sale  of  the 
liferent  interest  of  the  heir  in  possession  of  the  entailed  estate  of  Thirdpart.  The  articles 
Qf  roup  declared  the  purchaser's  term  of  entry  to  be  Martinmas  1843,  and  that  he  should 
have  right  to  the  rents  '*  falling  due  from  and  after  the  said  term." 

The  rents  for  crop  and  year  1843  were  payable  at  Whitsunday  and  Candlemas  1844  ; 
and  these  being  claimed  by  both  the  purchaser  and  the  judicial  factor  on  the  estate,  the 
tenants  brought  a  multiplepoinding. 

The  questions  raised  between  the  claimants  (the  purchaser  and  judicial  factor)  were, 
1st,  Whether  the  rents  in  question,  being  due  for  crop  and  year  1843,  though  not  pay- 
able till  Whitsunday  and  Candlemas  1844,  were,  in  the  meaning  of  the  articles  of  roup, 
rents  ''falling  due  from  and  after"  Martinmas  1843.  2d,  Whether  it  was  competent  to 
aid  the  construction  of  the  articles  by  production  of  correspondence  between  the  com- 
mon agent  in  the  ranking  and  sale,  and  the  judicial  factor,  prior  to  the  sale, — the 
purchaser  having  moved  for  a  diligence  to  recover  certain  letters  passing  between  them.^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — Finds  that,  on  the  20th 
December  1843,  the  liferent  interest  of  the  heir  of  entail  of  the  estate  of  Thirdpart  was 
exposed  to  sale  under  authority  of  this  Court,  and  that  the  claimant  James  Stevenson 
became  purchaser  thereof :  Finds  that  the  said  sale  took  place  under  regular  articles  of 
roup  prepared  under  the  authority  and  sanctioned  by  the  Court,  and  the  said  [419]  articles 
were  binding  alike  on  seller  and  purchaser :  Finds  that  the  purchaser's  term  of  entry  was 
thereby  declared  to  be  Martinmas  1843,  and  that  the  articles  expressly  bore  he  should 
have  right  to  the  rents  of  the  said  lands  and  estate  falling  due  from  and  after  the  said 
term  of  Martinmas  1843  :  Finds  that  the  rents  now  in  question,  although  conventionally 
payable,  partly  at  Whitsunday  1844,  and  partly  at  Candlemas  1844,  are  for  a  half-year's 
rent  of  the  crop  of  the  lands  for  the  year  1843,  and  for  the  rent  of  lime- works  from 
Martinmas  1842  to  Martinmas  1843,  and  that  neither  of  these  sums  were  rents  legally 
falling  due  after  the  term  of  Martinmas  1843,  the  said  term  of  entry,  but  were  applicable 
to  possession  prior  thereto,  and  consequently  that  the  same  do  not,  under  a  sound  legal 
construction  of  the  articles  of  roup,  which  form  the  purchaser's  title,  belong  to  him : 
Finds  that  it  is  incompetent  to  control  or  modify  the  construction  of  the  said  articles  of 
roup  by  any  alleged  communings  with,  or  written  communications  from,  the  common 
agent  in  the  ranking  and  sale,  or  any  other  party,  either  prior  to  the  approval  of  the  said 
articles  of  roup  by  the  Court,  or  by  any  declarations  as  to  the  meaning  and  intention 
thereof  subsequent  thereto,  and  therefore  refuses  the  motion  of  the  said  James  Stevenson 
for  a  diligence,  and  dismisses  his  claim :  Eanks  and  prefers  the  said  William  Moncreiff 
in  terms  of  his  claim  in  the  original  process  of  multiplepoinding,  and  decerns :  Finds 
the  said  James  Stevenson  liable  in  the  expenses  of  this  competition." 

Stevenson  reclaimed. 

Lord  President. — The  purchaser's  motion  just  resolves  into  this,  that  we  should 
have  the  common  agent  here  to  tell  us  what  he  meant  by  the  words  used  in  the  articles 
of  roup.  I  think  this  is  incompetent.  The  words  are  clear,  and  we  must  take  them  as 
they  stand.     I  am  for  adhering  to  the  interlocutor. 

Lord  Jeffrey. — The  clause  in  dispute  is  in  one  sentence,  that  the  entry  shall  be  at 
Martinmas  1843,  and  that  the  purchaser  shall  have  right  to  all  the  rents  falling  due 
from  and  after  entry.     There  can  be  no  doubt  about  the  meaning  of  the  words  in  our 

^  Avihorities  for  the  Purchaser  in  support  of  motion  for  diligence, — ^Tait  on  Evidence, 
3d  edit.  p.  226,  and  cases  there  referred  to;  Fairny,  Feb.  1662,  (M.  12,308);  Lawson 
V,  Murray,  Feb.  10,  1829,  (7  S.  380);  Stewart  v.  Fergusson,  Feb.  27,  1841,  {ante,  Vol. 
in.  p.  668);  A.  S.  July  11,  1794,  (2  Bell's  Com.  226);  Tait  on  Evidence,  p.  262. 

Authorities  for  Judicial  Factor  on  both  questions. — I.  2  Ersk.  9,  §  64 ;  Penman 
and  Campbell  v.  Kerr,  June  10,  1828,  (6  S.  940) ;  11.  Lang  v.  Bruce.  July  7.  1832, 
(lOS.   777). 
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law  and  piactice.  As  to  examination  of  the  common  agent,  or  production  of  corre- 
spondence between  him  and  the  judicial  factor,  I  cannot  agree  to  it.  The  question  is, 
what  is  ihe  meaning  of  that  on  which  the  purchaser,  who  had  nothing  to  do  with  the 
(mitnusy  proceeded  1 

The  other  Judges  concurred. 

The  Court  adhered,  with  additional  expenses. 

[Of.  Sinclair  v.  Sinclair,  10  D.  192.] 


No.  76.  VH.  Dnnlop  420.    13  Feb.  1845.     Ist  Div.— Lord  Ivory. 

Mrs.  LiLiAS  Taylor  and  William  Gillespie,  Advocators. — Liglis. 

William  Hutchison  and  Company,  Respondents.— -R/^^A^/urrf — T.  Mackenzie, 

Competing  Claimants. 

IStamp — Bill, — Terms  of  a  letter  held  to  fall,  within  the  meaning  of  the  Stamp  Act,  to 
be  considered  as  an  order  for  the  payment  of  money  out  of  a  particular  fund  which 
might  or  might  not  be  available,  and,  being  delivered  to  tht>  payees  named  therein, 
liable  as  such  to  stamp  duty. 

The  following  letter  was  addressed  by  Thomas  Buchan  to  Allan  Cuthbertson  : — 

"Allan  Cuthbertson,  Esq., 
Accountant,  Glasgow. 

"Glasgow,  20th  May  1842. 

"  Sib, — In  addition  to  the  order  by  me  which  you  already  hold  to  the  extent  of  one 
hundred  pounds  in  favour  of  Messrs.  William  Hutchison  and  Company,  you  will  please 
pay  further  to  these  parties  the  sum  of  one  hundred  and  sixty-five  pounds,  or  the 
balance  which  may  be  found  due  me  on  the  wright-work  of  that  building  situated  in 
Sauchiehall  Street,  presently  finishing,  should  the  same  not  amount  to  these  sums,  and 
their  discharge  will  be  binding  on  me. — I  am.  Sir,  your  most  obedient  servant, 

(Signed)        *' Thomas  Buchan." 

Cuthbertson  acknowledged  intimation  by  subscribing  a  note  written  at  the  bottom 
of  the  letter  in  these  terms  : — '*  A  copy  of  the  above,  also  signed  by  Thomas  Buchan, 
left  with  me  on  the  23d  May  1842.''  The  original  letter,  which  was  unstamped,  was 
delivered  to  and  held  by  Hutchison  and  Company,  the  payees. 

Cuthbertson  admitted  that  he  was  indebted  to  Buchan,  but  Taylor  and  Gillespie, 
other  creditors  of  Buchan,  having  used  arrestments  in  his  hands  subsequent  to  the  date 
of  the  above  letter  in  favour  of  Hutchison  and  Company,  he  brought  a  multiplepoinding 
in  the  Sheriff-court  of  Glasgow. 

The  chumants  were  Hutchison  and  Company,  Taylor,  and  Gillespie,  and  the  question 
raised  was,  whether  the  letter  in  &vour  of  Hutchison  and  Company  was  substantially  a 
bill  of  exchange,  and  so  required  a  stamp. 

The  Sheriff  found  that  it  was  not,  and  therefore  preferred  Hutchison  and  Company. 

[421]  Taylor  and  Gillespie  advocated. 

The  Lord  Ordinary  pronounced'  the  following  interlocutor :— Advocates  the  cau^e, 
and  recals  the  interlocutors  submitted  to  review,  so  far  as  they  decern  in  the  competition, 
or  in  any  way  affect  the  questions  of  preference  in  discussion  between  the  parties : 
Fioda  that  the  letter  of  20th  May  1842  falls,  within  the  meaning  of  the  Stamp  Act,  to 
be  considered  as  an  order  for  the  payment  of  money  out  of  a  particular  fund  which 
might  or  might  not  be  available,  and  that,  having  been  delivered  to  the  payees  named 
therein,  the  same  was  accordingly  liable,  as  such,  to  stamp  duty  :  Finds  that  the  said 
letter,  not  having  been  so  stamped,  cannot  be  judicially  looked  at,  or  received  in  evidence 
of  the  alleged  transfer  or  assignment  in  favour  of  the  respondents,  of  the  fund  in  the 
niseis',  hands,  more  especially  in  competition  with  the  diligence  used  for  attaching  the 
said  fond  by  the  advocators :  Therefore,  as  in  the  competition  between  the  advocators 
and  respondents,  prefers  the  advocators  respectively,  \mo  et  2do  locOf  in  terms  of  their 
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claims,  and  decerns:  Finds  the  advocators  respectively  entitled  to  expenses,  both  in 
this  Court  and  the  court  below,  and  remits  the  accounts  thereof,  when  lodged,  to  the 
auditor  to  tax  and  report :  Quoad  lUtrOj  and  before  answer,  appoints  the  cause  to  be 
enrolled,  that  it  may  be  considered  how  any  balance  remaining  over  of  the  fund  in 
medio  is  to  be  disposed  of."  ^ 

Hutchison  and  Company  reclaimed,  pleading,  Ist,  That  the  case  of  Brierly^  was 
precisely  in  point ;  and,  2d,  That,  at  all  events,  the  letter,  being  an  order  for  such 
balance  as  might  be  found  due  to  the  drawer  by  the  drawee,  was  not  an  order  for  a 
specific  sum,  which  was  necessary  in  order  to  bring  it  under  the  Stamp  Act.^ 

The' advocators  answered,  1st,  That  the  case  of  Brierly  was  distinguished  from  the 
present,  as  stated  at  the  end  of  the  Lord  Ordinary's  note ;  [422]  2d,  That  the  letter 
was  an  order  for  a  specific  sum  out  of  a  particular  fund,  though,  in  the  event  of  its  not 
being  available  for  the  full  amount,  the  balance  due  was  ordered  to  be  paid. 

Lord  Jbffret. — There  are  here  two  separate  questions.  One  of  these,  viz.  whether 
this  letter  corresponds  with  the  requisite  of  the  statute,  in  being  an  order  for  a  specific 
sum,  did  not  occur  in  the  case  of  Brierly.  If  we  are  supposed  to  trench  on  that  case 
on  the  other  question — whether  the  letter  is,  from  its  nature,  a  document  requiring  a 
stamp — it  is  right  that  we  should  consult  our  brethren  ;  but  that  is  no  reason  for  not 
now  deciding  the  first  question,  which  will  disembarrass  the  case  so  far.  On  it  I  am 
prepared  to  say  that  the  objection  is  not  well  founded.  The  availableness  of  the  fund 
contemplated  by  the  statute  may  either  be  in  whole  or  in  part.  The  fact  of  its  not 
being  available  for  the  amount  specified,  makes  no  difference  in  the  stamp-duty,  which 
must  be  for  the  amount  nominated  in  the  bill.  The  letter  here,  by  providing  that, 
though  the  fund  is  not  available  for  the  whole  amount,  it  shall  be  paid  whatever  it  is, 
just  gives  needless  expression  to  what  the  statute  contemplates — that  the  order  shall 
only  be  available  to  the  extent  of  the  fund  in  hand.  I  don't  think  that  the  objection 
is  maintainable. 

As  to  the  other  question,  I  am  at  a  loss  to  know  on  what  ground  the  judgment  in 
the  case  of  Brierly  was  obtained.  I  think  what  was  meant  by  the  Lord  Justice-Clerk 
was,  that  it  was  not  an  order  to  dispose  of  a  fund  belonging  to  the  party  granting  the 
order,  but  an  intimation  that  it  belonged  to  another  party.  If  that  is  not  the  ground 
of  the  judgment,  I  am  at  a  loss  to  know  what  it  is. 

Lord  President. — I  think  the  question,  whether  the  Stamp  Act  applies  to  a 
document  of  this  nature,  is  the  preliminary  one  here,  and  should  be  determined  first. 
I  must  consider  that  the  Second  Division  determined  in  the  case  of  Brierly  that  the 
letter  was  one  which  did  not  fall  under  the  Stamp  Act.  What  I  desiderate  here  is 
this — Where  is  the  material  difference  between  it  and  the  present  case — why  Cuthbert- 
son  must  not  be  considered  as  trustee  for  Hutchison  and  Company,  in  whose  favour  the 
order  was  made  ?  Macintosh  was  held  to  be  trustee  for  Brierly  in  consequence  of  the 
order,  and  it  was  held  free  from  the  Stamp  Act.  This  case  is  in  exactly  the  same 
situation.     I  see  no  ground  on  which  we  can  find  a  distinction  between  this  case  and 

1  4<  ^oTB. — The  order  having  here  been  delivered  to  the  payee,  the  Lord  Ordinary 
cannot,  in  other  respects,  distinguish  between  the  present  case  and  that  of  Hutchison  v. 
Hey  worth,  (9  Adol.  and  Ellis,  375,)  where  the  same  provision  of  the  statute  was  given 
effect  to,  with  reference  to  an  order  *  to  pay  to  Messrs.  Boyds  and  Co.,  (having  revoked 

*  the  former  order  in  their  favour,)  after  you  have  paid  yourselves  the  balance  we  owe 
'  you,  from  the  nett  proceeds  of  our  shipments  to  your^  foreign  establishments  to  the 
'  present  date,  one-half  of  the  remainder  of  the  proceeds  of  said  shipments,  provided  the 

*  same  shall  not  exceed  L.5000.'  The  cases  of  Emily,  (6  M.  and  S.  144) ;  Firbank, 
(1  B.  and  Aid.  36) ;  Butts,  (2  Brod.  and  B.  781),  are  all  substantially  to  the  same 
effect ;  and  are  clearly  distinguishable  from  Jones,  (2  B.  and  C.  318).  The  authority 
of  these  cases  is  not  touched  by  Brierly,  1st  June  1843,  when  regard  is  had  to  the  very 
special  ground  on  which  the  Court  rested  their  decision,  viz.  (as  explained  by  the  Lord 
Justice-Clerk,  and  in  substance  embodied  in  the  judgment,)  '  that  by  the  transaction  as 

*  set  forth  in  the  summons,  and  held  as  proved,  Macintosh  was  all  along  trustee  for 
'  Brierly,  and  the  money  lodged  with  him  was  not  the  property  of  the  bankrupt.' " 

2  June  1,  1843,  {ante,  Vol.  V.  p.  1100). 
>  Jones,  (2  Barn.  &  Cress.  380). 
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the  case  of  Brierly.  There  the  principle  was  positively  laid  down,  that  such  an  order 
does  not  fall  under  the  Stamp  Act.     It  is  there  my  difficulty  is. 

Lord  Maokbnzib. — I  have  no  objection  to  consult  our  brethren,  though  I  think  the 
docament  clearly  does  fall  under  the  Stamp  Act.  In  the  case  of  Brierly,  it  seemed  to 
be  held  that  there  were  circumstances  in  the  case  more  than  the  order  to  make 
Mackintosh  trustee.  There  are  no  such  circumstances  here.  If  it  is  thought  that  it 
ma  there  held  the  order  made  a  trust,  we  must  consult,  for  I  cannot  stir  a  doubt  in 
my  mind  that  any  trust  was  constituted  here.  I  do  not  see  where  the  principle  would 
stop.  Every  bill  or  order  in  that  view  creates  a  trust,  and  so  would  be  free  from  stamp- 
dn^.  But  I  think  we  are  pretty  safe  in  assuming  that  they  did  not  hold  that.  On 
the  other  point,  I  agree  with  Lord  Jeffrey.     I  am  for  adhering. 

Lord  Fullerton. — I  do  not  think  we  can  hold  the  decision  in  the  case  of  Brierly  to 
rale  the  present.  There  it  appears,  both  from  the  report  of  the  opinions,  [423]  and 
from  the  interlocutor,  that  the  Court  went  not  on  the  import  of  the  writing,  but  on  the 
lapposed  relation  of  trust  between  the  holder  of  the  fund  and  the  payee — a  specialty 
which  certainly  does  not  occur  here. 

The  point  then  is,  Whether  this  writing  truly  falls  within  the  description  in  the 
schedule  of  the  Stamp  Act  ?    And  I  agree  with  Lord  Jeffrey  in  thinking  that  it  does. 

It  is  not  an  order  to  pay  an  uncertain  or  indeterminate  sum.  The  sum  to  be  paid 
ia  definite,  though  the  amount  ultimately  receivable  on  it  might  fall  short  in  consequence 
of  the  balance,  out  of  which  it  was  to  be  paid,  not  affording  the  full  payment.  The 
anoertainty  of  the  payment  arises  not  from  any  indefiniteness  of  the  sum  ordered  to  be 
paid,  but  from  the  uncertain  amount  of  the  fund  out  of  which  it  was  to  be  paid  ;  and  I 
think  it  clear,  both  from  the  words  of  the  schedule,  and  from  the  construction  put  upon 
them  by  the  English  decisions,  that  these  are  just  the  circumstances  which  it  was 
intended  to  provide  for  in  the  article  of  the  schedule  alluded  to. 

The  Court  adhered,  with  additional  expenses. 
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Andrew  Brown,  Petitioner. — Crau/urd. 

John  M'Callum,  Respondent. — Beas, 

Ciiaiion — Bankruptcy. — Held  that  a  debtor  was  well  cited  under  the  Bankrupt  Act  by 
leaving  a  copy  of  the  petition  and  deliverance  thereon  with  his  father,  as  the  messenger's 
execution  bore — "  within  his  said  father's  dwelling-house  in  Newburgh,  with  whom  he 
lives  and  resides  when  not  at  sea." 

Andrew  Brown,  as  a  creditor  of  John  M'Callum,  "shipowner  in  Kewburgh,  and 
also  an  underwriter  there,"  presented  a  petition  for  sequestration  of  his  estates  under 
the  Bankrupt  Act.  The  usaal  warrant  of  citation  was  granted  by  the  Lord  Ordinary, 
and  executed  by  a  messenger,  as  the  execution  returned  bore — "  by  leaving  said  copy 
of  certified  copy  of  petition,  and  deliverance,  and  certificate,  with  short  copy  of  service 
and  citation  subjoined,  for  the  said  John  M'Callum,  with  his  father,  within  his  said 
Other's  dwelling-house  in  Newburgh,  with  whom  he  lives  and  resides  when  not  at  sea, 
to  be  given  to  him,  because  I  could  not  find  himself  personally." 

The  respondent  objected  that  this  was  not  citation  at  his  dwelling-place  in  t«rms  of 
the  Act.  No  evidence  was  led  on  either  side,  both  parties  agreeing  to  have  the  point 
decided  upon  the  terms  of  the  execution. 

The  Lord  Ordinary,  "  In  respect  of  the  informality  of  the  execution  [424]  of  citation, 
dismisses  this  petition :  Finds  the  respondent  entitled  to  expenses." 

The  petitioner  reclaimed. 

Lord  Pbbsidbnt. — I  am  decidedly  of  opinion,  that  on  a  fair  and  rational  con- 
struction of  the  Act,  this  objection  is  not  well-founded.  The  Act  requires  that  the 
citation  shall  be  left  at  the  debtor's  dwelling-house  or  place  of  business.  Where  a  man 
lives  and  resides,  is  his  dwelling-house.  An  execution,  bearing  that  citation  was  left  at 
Blackhouse  or  Whitehouse,  where  the  debtor  lives  smd  resides,  would  be  clearly  sufficient. 
Saying  that  it  is  his  father's  house  is  only  descriptive,  just  as  Whitehouse  or  Blackhouse 
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is.  The  statement  that  the  debtor  lives  and  resides  there,  is  fulfilment  of  the  Act. 
Any  thing  else  would  be  a  judaical  construction. 

Lord  Mackenzie. — Giving  this  execution  a  fair  construction,  I  think  it  is  sufficient. 
The  opposite  interpretation  is  too  subtle,  and  not  according  to  the  Act.  The  expression 
is,  that  it  was  left  at  his  father's  dwelling-house,  *'  with  whom  he  lives  and  resides  when 
not  at  sea."  The  construction  I  put  on  that  is,  that  he  has  his  residence  at  his  father's 
house.  Every  sailor  has  a  residence  on  land.  We  have  no  persons  who  are  bom  and 
live  and  die  on  the  water.  The  execution  just  certifies  that  he  is  a  sailor,  and  has  a 
residence  on  land  with  his  father. 

Lord  Fullsrton. — I  am  of  the  same  opinion. 

Lord  Jeffrey. — I  am  entirely  of  the  same  opinion.  Would  a  clerk,  who  did 
business  elsewhere,  but  lived  with  his  father,  not  be  well  cited  at  his  father's  house  ? 
The  addition  here,  '*  when  not  at  sea,"  just  means  that  his  father's  house  is  where  he 
lives  and  resides  when  not  absent  on  business.  There  are  many  men  whose  business  is 
peripatetic.  They  are  less  in  the  bosom  of  their  families  than  more  fortunate  men,  but 
they  have  a  residence.  The  object  of  the  Act  is,  to  exhaust  all  the  reasonable  modes 
by  which,  in  almost  every  case,  the  party  may  be  reached.  Dwelling-place  does  not 
mean  the  place  belonging  to  him,  but  the  place  where  he  dwells. 

The'  Court  altered  the  interlocutor,  and  repelled  the  objection  to  citation,  with 
L.4,  4s.  of  expenses. 

[Cf.  Young  v.  Oommissioners  of  Inland  Revenue,  2  R.  927.] 
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Robert  Struthbrs,  Pursuer. — SoL-Gen,  Anderson — BucTianun — Maitland, 

Thoaias  Dykes,  Defender. — Rutherfurd — Cook, 

Sheriff-Officer — Messenger — Gaviioner — Relief — Intimation, — ^A  Sheriffs-officer,  who  had 
been  employed  to  do  diligence  upon  a  bill,  committed  an  error  in  his  charge,  which 
led  to  an  action  of  damages  and  other  legal  proceedings  being  instituted  against  his 
employer  and  him ;  the  employer,  at  an  early  stage  of  the  case,  had  served  a  notarial 
protest  upon  the  officer,  holding  him  and  his  cautioners  liable  for  the  damage  and 
expense  he  might  sustain  in  consequence  of  the  irregularity  in  the  charge ;  but  he 
did  not  intimate  the  institution  of  the  leged  proceedings,  or  bis  claim  of  relief,  to  the 
cautioners,  till  after  the  litigation  had  gone  on  for  some  years :  In  an  action  by  the 
employer  against  a  cautioner  of  the  officer,  for  relief  from  the  expenses  incurred  by 
him  in  the  matter, — Held  that  the  want  of  intimation  was  not  of  itself  sufficient  to 
liberate  the  defender  from  liability  as  cautioner. 

Process — Record — Plea  in  Law — Stat,  6  Geo.  IV,  c.  120,  §  11. — Special  circumstances 
in  which  the  Court  allowed  a  plea  to  be  added  to  a  closed  record,  in  terms  of  section 
1 1  of  the  Judicature  Act,  "  as  fit  to  be  discussed  in  relation  to  the  facts  already  set 
forth." 

Robert  Struthers,  in  the  year  1836,  employed  the  late  Lockhart  Baird,  a  Sherifif*s- 
officer  in  Hamilton,  to  charge  James  M'Closkie  upon  the  extract  registered  protest  of  a 
bill  for  L.20,  of  which  he  was  acceptor.  Baird  gave  an  erroneous  charge  to  M'Gloskie, 
to  make  payment  of  the  contents  of  the  bill  to  "  James — "  instead  of  Robert  Struthers. 
The  [437]  charge  having  been  followed  by  the  execution  of  a  poinding,  M'Closkie 
presented  a  bill  of  suspension  upon  the  ground,  inter  alia,  of  the  irregularity  of  the 
charge.  He  further,  in  the  same  year,  brought  an  action  against  Struthers  and  Baird, 
concluding  for  reduction  of  the  execution  and  of  the  diligence,  and  the  warrants  thereof ; 
and  also  for  damages,  upon  the  ground,  amongst  others,  of  the  irregularity  of  the  charge. 
A  previous  action  of  reduction  and  damages  had  been  instituted  by  M'Gloskie  against 
Struthers  and  Baird,  also  calling  Thomas  Dykes,  writer  in  Hamilton,  and  Dugald 
M^Callum,  who  were  Baird's  cautioners  for  the  faithful  discharge  of  his  duties  as  a 
Sheriffs-officer.  This  action,  however,  was  never  executed  figainst  the  cautioners,  and 
was  abandoned  shortly  after  it  was  brought  into  Court.  The  action  of  reduction  and 
damages,  first  above-mentioned,  and  the  process  of  suspension,  were  conjoined,  and 
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considerable  litigation  took  place.  In  1839  an  issue  was  adjusted  between  M'Closkie 
and  Struthers,  (Baiid  having  died  in  the  meantime,  and  his  representatiyes  having 
renounced  his  euccession,)  and,  in  January  1840,  a  trial  took  place,  at  which  the  jury 
returned  a  verdict  for  the  defender,  Struthers.  M'Closkie  then  applied  to  th«  Court  to 
set  aside  the  verdict,  as  contrary  to  law,  and  succeeded  in  obtaining  a  new  trial.  The 
case  wa6  tried  a  second  time  in  March  1841,  when  the  jury  found  for  M'Closkie,  with 
one  shilling  damages.  The  verdict  was  afterwards  applied  by  the  Court,  and  expenses 
were  awarded  in  favour  of  M'Closkie. 

On  11th  July  1840,  after  the  first  Jury- trial  had  taken  place,  a  notarial  instrument 
of  intimation  and  protest  was  served  by  Struthers  upon  Mr.  Dykes,  as  one  of  the 
cautioners  of  Lock  hart  Baird,  intimating  to  him  that  a  protest  had  been  served  by 
Struthers  upon  Baird  upon  the  7th  September  1836,  holding  him  and  his  cautioners 
liable  in  relief  for  all  damages  and  expenses  that  might  be  sustained  from  the  irregularity 
in  the  charge ;  and  further  intimating  the  subsequent  legal  proceedings  that  had  taken 
place,  and  protesting  that  Mr.  Dykes  should  be  liable  iu  relief  for  all  the  damage  and 
expense  Struthers  had  or  might  sustain  by  these  proceedings.  To  this  protest  Dykes 
made  answer,  '*  that  he  does  not  at  present  recollect  of  his  having  become  cautioner  for 
Lockhart  Baird  as  a  messenger,  and  that  at  any  rate  his  interest  cannot  be  affected  by 
the  result  of  the  action  referred  to,  to  which  he  is  no  party,  and  the  existence  of  which 
he  was  not  till  now  aware  of." 

Thereafter  Struthers  brought  an  action  against  Dykes,  and  against  William  Baird, 
son  of  the  deceased  Lockhart  Baird,  concluding  for  payment  of  the  sum  in  the  bill,  and 
relief  from  the  whole  expenses  which  he  had  incurred  to  his  own  agents,  and  in  which 
he  had  been  subjected  to  M^Closkie,  amounting  to  nearly  L.1000. 

William  Baird  having  renounced  his  father's  succession,  an  interlocutor  was  pro- 
nounced, assoilzieing  him  from  the  passive  title  libelled  against  him,  but  decerning 
against  him  eognitionis  causa  tantum. 

Dykes  pleaded  various  defences  to  the  action,  which  it  is  unnecessary  [438]  to  notice. 
The  fourth  and  seventh  pleas  stated  by  him  in  the  closed  record  were  in  the  following 
terms : — 

4.  The  pursuer  is  not  entitled,  post  ionium  temporis,  and  especially  after  the  defender's 
light  of  relief  against  Baird,  the  officer,  had  been  defeated  and  lost,  to  maintain  the 
action. 

7.  In  all  the  circumstances,  and  as  the  grounds  of  action  are  not  well-founded  either 
in  fact  or  law,  the  defender  is  entitled  to  absolvitor. 

In  his  statement  of  facts.  Dykes  had  stated  that  the  first  notice  he  had  received  of 
the  judicial  proceedings  upon  which  the  action  was  founded,  and  of  any  claim  being 
meditated  against  him  as  a  cautioner  of  Baird,  was  the  notarial  intimation  of  July  1840. 

The  following  interlocutor  was  pronounced  by  the  Lord  Ordinary : — "  Finds  that,  by 
bond  of  caution  dated  the  28th  of  July  1830,  the  defender  became  cautioner  for 
Lockhart  Baird  in  the  faithful  discharge  of  his  duties  as  a  Sheriff-officer  in  the  county 
of  Lanark :  Finds  that  the  said  Lockhart  Baird  having  been  employed,  on  the  part  of 
the  pursuer,  to  give  a  charge  on  a  registered  protest  proceeding  on  a  bill  for  the  sum  of 
L20  sterling,  dated  3d  March  1836,  accepted  by  James  M'Closkie,  messenger  in 
Hamilton,  he,  the  said  Lockhart  Baird,  on  the  23d  July  1836,  charged  the  said  James 
M'Closkie  to  make  payment  of  the  said  sum  to '  James  Struthers,  residenter  in  Hamilton,' 
in  place  of  Robert  Struthers  :  Finds  that  the  said  charge  was  irregular  and  inept,  and 
that  no  farther  diligence  could  legally  proceed  thereon ;  but  finds  that  a  poinding  took 
place  under  the  said  charge  :  Finds  that  the  said  James  M^Closkie,  on  the  23d  August 
1836,  presented  a  bill  of  suspension  of  the  said  charge,  and  interdict  against  the  sale  of 
certain  goods  alleged  to  have  been  illegally  poinded  by  virtue  thereof :  Finds  that,  on 
the  29th  of  August  1836,  a  summons  of  reduction  of  the  said  bill,  registered  protest, 
execution  of  charge,  and  execution  of  poinding,  was  raised  against  the  said  Robert 
Struthers,  in  which  the  said  Lockhart  Baird,  the  present  defender,  Thomas  Dykes,  and 
Dogald  MOallum,  writer  in  Hamilton,  as  cautioners  for  the  said  Lockhart  Baird  for  the 
faithful  performance  of  the  duties  of  his  office  as  a  messenger-at-arms,  conform  to  bond 
of  caution  dated  12th  April  1822,  were  called  as  defenders:  Finds  that,  on  the  7th 
September  1836,  notarial  intimation  was  made  by  the  pursuer  to  the  said  Lockhart 
Band  of  the  institution  of  the  said  process  of  suspension  and  interdict,  and  that  he 
would  hold  him  and  his  cautioners  liable  in  relief  and  damages ;  but  finds  it  not  alleged 
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that  notice  was  given  to  the  defender  as  cautioner  foresaid :  Finds  that  thereafter}  on 
the  16th  December  1836,  another  action  of  reduction  was  raised  against  the  said  Robert 
Struthers  and  Lockhart  Baird,  as  Sheriff-officer  foresaid,  but  not  against  the  present 
defender  Thomas  Dykes,  as  his  cautioner  in  that  office,  in  -which  capacity  the  blundered 
charge  had  been  given  in  manner  foresaid ;  Finds  that  the  said  Lockhart  Baird,  having 
made  appearance  in  the  said  last  mentioned  action  of  reduction,  maintained  that  the 
same  [^9]  was  excluded  in  respect  of  the  previous  action  against  him  and  his  cautioners 
as  a  messenger;  but  finds  that,  on  the  21st  of  February  1837,  the  said  preliminary 
defences  were  repelled  by  Lord  Cuninghame,  Ordinary,  '  in  respect  it  is  stated  that  the 
*  former  action  has  been  abandoned : '  Finds  that  defences  were  afterwards  lodged  both 
by  the  said  Robert  Struthers  and  by  the  said  Lockhart  Baird  respectively,  on  the  merits, 
in  which  they,  inter  alia,  maintained  that  the  said  execution  was  valid,  notwithstanding 
the  blunder  in  the  said  charge :  Finds  it  not  alleged  by  the  pursuer  that  any  intimation 
was  given  to  the  defender  Thomas  Dykes,  as  cautioner  for  the  said  Lockhart  Baird,  as 
Sheriff-officer  foresaid,  of  the  institution  of  the  said  proceedings,  or  notice  that  he  was 
to  be  held  liable  in  relief  thereof,  in  any  form :  Finds  that  the  said  Lockhart  Baird 
having  died,  an  action  of  transference  was,  on  the  6th  of  January  1838,  raised  against 
his  representatives,  who,  having  lodged  a  minute  renouncing  the  succession,  were,  on 
the  7th  of  December  1838,  assoilzied  in  respect  of  the  said  renunciation,  and  decree 
cognitionis  causa  tantum  pronounced  against  them  :  Finds  it  not  alleged  that  any  notice 
of  the  institution  of  this  action  of  transference  or  procedure  therein  was  given  to  the 
said  defender  as  cautioner  foresaid :  Finds  that  the  said  Robert  Struthers  having  become 
bankrupt,  the  trustee  on  his  sequestrated  estate  was,  on  the  30th  of  June  1837,  sisted 
as  a  defender  in  his  room  and  place :  Finds  that  a  record  having  been  made  up  in  the 
processes  of  suspension  and  reduction,  which  were  conjoined,  and  the  said  sequestration 
having  been  declared  at  an  end,  the  said  Robert  Struthers  was,  on  the  18th  of  January 
1839,  reinstated  as  a  defender  in  the  said  cause  :  Finds  that  the  said  conjoined  actions 
having  been  remitted  for  trial  by  jury,  the  same  was  tried  on  the  9th  of  January  1840, 
when,  notwithstanding  the  charge  of  the  presiding  Judge,  to  the  effect  that  the  said 
execution  of  charge  was  illegal,  the  jury  found  a  verdict  in  favour  of  the  said  Robert 
Struthers :  Finds  that  the  said  James  M'Closkie  having  afterwards  made  a  motion  for  a 
new  trial,  on  the  ground  that  the  said  verdict  was  contrary  to  law,  such  trial  was  accord- 
ingly granted  by  the  Court  on  the  27th  of  February  1830 :  Finds  that  on  the  11th  of 
July,  intimation  was  made  under  form  of  instrument  to  the  defender,  as  cautioner  fore- 
said, of  the  proceedings  which  had  taken  place,  and  calling  upon  the  said  defender  to 
relieve  the  pursuer  of  all  damages  and  expenses  sustained  or  to  be  sustained  in  and 
through  the  foresaid  blunder  committed  by  the  said  Lockhart  Baird ;  but  that  the  said 
defender  made  answer  that  he  did  not  recollect  of  his  having  become  cautioner  for  the 
said  Lockhart  Baird,  and  that  his  interest  could  not  be  affected  by  the  result  of  the  said 
action,  of  the  existence  of  which  he  stated  that  he  was  not  aware :  Finds  that  the 
defender,  when  intimation  was  thus  made  to  him  of  the  errors  of  the  said  Sheriff-officer, 
for  whom  he  was  cautioner,  did  not  offer  payment  of  the  debt,  or  to  repair  the  loss 
arising  from  the  said  blunder  in  any  form :  Finds,  that  the  case  having  been  tried  a 
second  time  on  the  23d  of  March  1841,  the  jury  found  a  [440]  verdict  in  favour  of  the 
said  James  M'Gloskie,  and  assessed  the  damages  at  one  shilling ;  and  finds  that  this 
verdict  was  afterwards  applied  by  the  Court,  and  expenses  awarded  in  favour  of  the 
said  James  M'Closkie :  Finds,  that  on  the  27th  of  March  1841,  the  estate  of  the  pursuer, 
Robert  Struthers,  was  again  sequestrated,  and  that  he  having  made  an  offer  of  a  com- 
position, under  reservation  of  his  claim  of  relief  against  the  representatives  of  the  said 
Lockhart  Baird,  and  of  the  defender,  as  cautioner  foresaid,  in  respect  of  the  proceedings 
in  question,  the  said  offer  was  accepted  of,  and  the  pursuer  was  afterwards  discharged, 
and  reinstated  in  his  full  rights :  And,  therefore,  finds,  that  the  pursuer  is  not  barred 
by  the  proceedings  in  either  of  the  sequestrations,  or  by  the  settlements  made  with  his 
creditors,  from  insisting  in  the  present  action ;  and  repels  the  first  and  second  pleas  in 
law  stated  in  defence,  and  sustains  the  title  to  sue  ;  and  decerns  :  But  in  respect  that  no 
notice  of  any  claim  of  relief  was  intimated  to  the  defender,  as  cautioner  for  the  said 
Lockhart  Baird,  as  Sheriff-officer  foresaid,  prior  to  the  11th  day  of  July  1840,  finds  that 
no  part  of  the  expenses  incurred  prior  to  that  date  in  the  judicial  proceedings,  to  which 
he  was  no  party,  can  be  charged  against  him  ;  and  that  the  notarial  intimation  made  to 
the  said  Lockhart  Baird  on  the  7th  of  September  1836,  and  the  circumstance  of  his 
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being  called  as  a  party  to  the  said  conjoined  actions,  are  not  sufficient  to  supply  the 
defect  of  notice  to  the  said  cautioner,  so  as  to  render  him  liable  in  the  foresaid  expenses ; 
—to  that  extent  assoilzies  the  defender,  and  decerns :  But  with  respect  to  the  liability 
of  the  defender  for  the  amount  of  the  principal  sum  in  the  foresaid  bill,  on  which  the 
erroneoas  charge  was  given  in  manner  foresaid,  with  interest,  and  also  for  the  expenses 
inenrred'  subsequent  to  the  said  intimation  of  11th  July  1840,  and  the  extent  of  the 
relief,  if  any,  to  which  the  pursuer  may  be  entitled  thereanent — appoints  the  cause  to 
be  enrolled,  in  order  that  the  parties  may  be  further  heard  thereon,  reserving  all  questions 
of  expenses."  ^ 

[441]  Struthers  reclaimed,  and  stated  the  preliminary  objection,  that  the  Lord 
Ordinary,  in  finding  that  no  part  of  the  expenses  incurred  before  the  notarial  intimation 
in  1840  could  be  charged  against  Dykes,  in  respect  no  notice  of  any  claim  of  relief  had 
been  made  to  him  prior  to  that  date,  had  given  effect  to  a  defence  which  was  not  pleaded 
on  the  record. 

Rutherfurd^  for  Dykes,  admitted  that  the  fourth  plea  in  law,  which  was  intended  to 
embrace  the  point  decided  by  the  Lord  Ordinary,  was  not  sufficiently  explicit  in  its 
terms,  and  proposed  to  add  a  new  plea,  to  the  effect  that,  in  the  circumstances  of  the 
case,  and  from  the  want  of  intimation,  the  cautioner  had  been  liberated  from  the  claim 
of  relief. 

SoUcUor-GenercUf  for  Struthers,  objected  to  the  competency  of  adding  the  new  plea 
in  law.  The  want  of  intimation  had  not  been  stated  as  a  ground  of  defence  to  the 
action.^ 

Eutherfurd  answered,  that  although  not  stated  in  the  shape  of  a  plea  in  law,  the 

'  "  NoTB. — The  Lord  Ordinary  has  no  difficulty  in  sustaining  the  title  to  sue.  The 
trustee  under  the  first  sequestration  was  sisted  in  the  action,  and  after  his  discharge  the 
present  pursuer  was  reinstated  as  a  party.  In  the  second  sequestration,  the  claim  was 
expressly  reserved  from  the  offer  of  composition,  and  the  pursuer  being  discharged,  has 
now  a  right  to  insist  in  that  claim  which  his  creditors  never  adopted,  and  which  he 
never  assigned  to  them.  The  charges  of  fraudulent  concealment  and  perjury,  so  lavishly 
made  in  the  defences,  are  therefore  wholly  unfounded,  and  ought  not  to  have  been 
preferred. 

"  On  the  merits,  the  Lord  Ordinary  has  only  to  observe,  in  addition  to  the  finding 
in  the  preceding  interlocutor,  that  although  there  are  dicta  by  some  of  the  Judges  in  the 
case  of  Eraser  v,  Andrew,  28th  January  1831,  (Shaw,  9,  p.  345,)  and  of  Collier  t;. 
Wilson,  6th  December  1836,  (Shaw,  15,  p.  195,)  referred  to  by  the  pursuer,  to  the 
effect  that  intimation  to  the  messenger  is  equivalent  to  notice  to  his  cautioners,  yet  the 
Lord  Ordinary  does  not  find  that  this  has  ever  been  expressly  decided ;  and,  on  the 
other  hand,  there  are  contrary  dicta  to  the  effect  that  the  cautioner  is  entitled  to  notice, 
80  that  he  may  have  an  opportunity  of  settling  the  claim  and  preventing  useless  litiga- 
tion, from  the  expense  of  which  he  has  in  some  cases  been  relieved.  See  Macpherson 
T'.  Campbell,  19th  May  1825,  (4  Shaw,  p.  21).  There  certainly  was  a  great  deal  of  very 
idle  and  useless  litigation  in  support  of  the  charge  in  this  case,  where  the  blunder  was 
plainly  fatal ;  and  why  the  party  did  not  admit  the  error,  suffer  decree  of  reduction  to 
pass,  tender  nominal  damages,  and  give  a  new  charge  for  the  debt,  it  is  not  easy  to 
nnderstand.  The  second  trial  was,  if  possible,  still  more  preposterously  persisted  in  by 
the  present  pursuer  without  a  tender  on  his  part.  The  Lord  Ordinary  thinks  he  is 
bound  to  presume,  that  if  the  cautioner  had  got  notice,  as  seems  to  have  been  originally 
intended  when  the  first  action  of  reduction  (afterwards  abandoned)  was  raised,  he  would 
have  at  once  admitted  that  the  charge  could  not  be  supported ;  and,  therefore,  he  exoners 
him  from  the  expenses  so  foolishly  incurred  in  maintaining  the  reverse  without  his 
knowledge.  But,  on  the  other  hand,  when  he  did  get  notice,  he  did  not  offer  to  settle 
the  claim,  or  take  any  step  to  prevent  further  expenses ;  and,  on  the  contrary,  pretended 
that  he  had  forgot  his  cautionary  obligation.  How  far  he  may  be  still  liable  for  the 
debt^  or  for  any  part  of  the  subsequent  expense  after  notice  given,  has  been  reserved  for 
fntnre  consideration,  as  well  as  the  question  as  to  whether  a  composition  only  can  be 
demanded  on  the  claim,  or  any  part  of  it,  if  it  can  be  insisted  in  to  any  extent" 

« Robertson,  5th  March  1844,  {ante,  Vol.  VL  p.  944);  Laidlaw,  11th  March  1831, 
(9  S.  &  D.  p.  579) ;  MiUer,  17th  February  1835,  (13  S.  &  D.  p.  483) ;  Thomson,  18th 
KoYember  1836,  (15  S.  &  D.  p.  32). 
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want  of  intimation  had  been  pleaded  as  a  defence.  The  pleas  in  law  were  not  the 
defences.  The  whole  facts  necessary  to  raise  the  plea  had  been  stated  in  the  record, 
and  the  only  error  that  the  defender  had  committed  was  in  not  deducing  the  plea  from 
them.  Under  the  11th  section  of  the  Judicature  Act,  it  was  competent  for  him  to  have 
the  plea  in  law  added  "as  fit  to  be  discussed  in  relation  to  the  facts  already  set  forth."  ^ 

Lord  Justice-Clerk. — There  is  some  nicety  in  this  case,  and  we  must  have  in  view 
to  prevent  abuse  of  the  provisions  of  the  Judicature  Act.     The  diffi-  [442]  -culty  I  feel 
is,  in  drawing  the  line  of  distinction  between  the  present  and  the  case  that  might  occur 
of  a  party  at  the  close  of  a  cause,  and  contrary  to  the  understanding  upon  which  it  had 
previously  been  discussed,  bringing  forward  a  new  plea  in  law  founded  upon  matter 
which  may  have  been  in  a  measure  stated  on  the  record.     Feeling  the  importance  of 
strictness,  and  being  desirous  to  maintain  it,  1  am  yet,  in  the  whole  circumstances,  dis- 
posed to  allow  this  plea  to  be  added.     This  is  a  very  special  case.     The  want  of  intima- 
tion is,  I  think,  stated  as  a  ground  of  defence — the  defences  are  so  worded  as  to  lead 
one  to  expect  that  a  plea  to  that  eifect  is  to  follow.     It  is  certainly  not  sufficiently  set 
out  in  the  fourth  plea  in  law,  and  this  was  very  properly  admitted  to  us ;  but  still  this 
plea  may,  in  a  sense,  be  said  to  refer  to  it.     Nor  am  I  disposed  entirely  to  throw  out  of 
view  the  seventh  plea,  since  the  practice  of  the  Court  is  to  allow  general  pleas  of  the 
sort  to  be  inserted.     It  is  true  that  pleas  of  this  description  have  been  animadverted 
against  in  the  House  of  Lords ;  but  I  am  not  aware  that  it  has  been  ever  the  practice 
in  the  Outer  House  to  dismiss  actions  in  which  such  general  pleas  have  been  inserted. 
Then,  we  must  give  effect  to  the  provisions  in  the  11th  section  of  the  Judicature  Act-, 
which  declares  explicitly,  "  that  where  any  new  plea  or  ground  in  law  shall,  after  the 
completion  of  the  record  as  before,  be  in  the  course  of  the  cause  suggested,  either  by  the 
Lord  Ordinary  or  by  the  Judges  in  the  Inner  House,  or  by  the  party,  as  fit  to  be  dis- 
cussed in  relation  to  the  facts  already  set  forth,  it  shall  and  may  be  competent,  with  leave 
of  the  Lord  Ordinary,  or  of  the  Court,  to  add  such  plea  to  the  note  of  pleas  authenticated 
by  the  Lord  Ordinary."    We  certainly  could  not  go  the  length  of  allowing  a  new  ground 
in  law  to  be  added  by  a  pursuer,  which  would  go  beyond  his  summons,  or  beyond  the 
facts  stated — and  I  can  conceive  a  case  where  a  defender  might  not  be  entitled  to  have 
a  new  plea  added ;  but  the  facts  on  which  this  plea  in  law  is  founded  are  stated  on  the 
record.     That  is  the  material  point,  viz.  that  the  facts  are  all  stated,  and  this  is  only 
the  addition  of  a  plea  in  law ;  and,  on  the  whole,  I  am  inclined  to  allow  it  to  be  added. 
Indeed,  I  think  effect  would  be  denied  to  the  provision  in  the  Act  of  Parliament  if,  in 
this  case,  we  refused  to  allow  the  plea  to  be  added  in  relation  to  the  /ads  set  forth  on 
record,     I  am  aware  that  this  may  be  capable  of  abuse ;  but  I  think  that  the  Court  are 
sufficiently  on  their  guard  against  allowing  records  to  be  trifled  with — ^and  there  is 
always,  besides,  the  penalty  of  expenses. 

Lord  Medwtn. — I  concur.  This  case  is  so  special,  thai;  it  will  not  afford  a  precedent 
for  any  other.  In  the  Judicature  Act  there  is  a  distinction  made  between  the  facts  of 
a  case  and  the  plead.  The  facts,  it  is  held,  a  party  is  bound  to  know  and  state  upon 
record ;  while  as  to  the  pleas,  although  no  doubt  he  is  bound  to  state  them  also,  yet,  as 
it  may  sometimes  happen  that  he  may  not  exactly  see  what  they  ought  to  be,  a  permis- 
sion was  very  properly  given  to  the  Court  and  the  party  to  add  them  afterwards.  But 
the  Court  are  not  in  every  case  bound  to  allow  this  to  be  done.  If  the  facts  out  of 
which  the  plea  arises  are  sufficiently  stated  on  the  record,  they  have  then  to  consider 
whether  it  is  a  plea  fit  to  be  discussed.  If  a  proof  has  been  taken,  or  a  judgment  has 
been  pronounced,  the  Court  may  refuse  to  allow  it  to  be  added.  The  present  case  is 
not  in  that  shape.  Hitherto  nothing  has  taken  place,  and  this  is  the  first  interlocutor 
upon  the  merits  of  the  case.  The  defender  has  stated  on  the  record  that  no  intimation 
was  made  to  him.  No  doubt  he  has  fallen  into  the  error  of  not  deducing  the  proper 
plea  in  law  from  that  statement ;  but  I  see  no  reason  why  he  should  be  precluded  from 
now  adding  it. 

[443]  Lord  Monoreiff. — I  am  of  the  same  opinion.  Each  case  must  depend  upon 
its  own  circumstances,  for  the  Act  of  Parliament  is  very  distinct,  that  the  leave  of  the 
Court  must  be  obtained.  It  must  always  depend  upon  the  legal  discretion  of  the  Courts 
whether  the  plea  is  to  be  allowed  or  not.     In  the  present  case  there  are  strong  circum- 
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stances  for  allowing  it.  We  cannot  say  that  the  plea  is  not  fit  to  be  discussed,  when 
it  was  taken  up  and  decided  upon  by  the  Lord  Ordinary.  I  am  clearly  of  opinion  that 
it  wts  founded  upon  in  the  defences.  There  is  a  wide  distinction,  drawn  in  the  most 
pointed  terms  by  the  Act  of  Parliament,  between  matters  of  fact  and  law.  It  is  only 
in  the  case  of  res  noviter  veniens  ad  notitiam  that  the  introduction  of  new  facts  is  allowed. 
It  is  different  in  regard  to  law — the  introduction  of  a  new  ground  in  law  is  allowed 
▼here  the  justice  of  the  case  requires  it.  I  am  sensible  that  it  is  a  very  delicate  matter, 
bat  I  can  see  no  ground  for  refusing  the  application.  Should  we  allow  it  to  be  done  in 
this  case,  it  by  no  means  follows  that  we  are  to  do  so  in  other  cases. 

Lord  Cockburn. — ^This  is  an  application  to  the  judicial  discretion  of  the  Court  in  a 
veiy  delicate  matter,  in  which  I  fear  your  Lordships  have  been  influenced  by  a  leaning 
to  ^e  side  of  humanity.  I  can  see  no  reason  for  relaxing  a  rule,  which  owes  its  whole 
efficacy  to  its  being  rigidly  observed.  This  precedent  will  certainly  be  drawn  into  an 
abase.  Before  twelve  months  are  over,  your  Lordships  will  have  as  many  applications 
for  leave  to  cobble  up  records.  I  think  that  permitting  the  proposed  plea  to  be  added 
will  be  dangerous,  and  that  there  is  nothing  in  the  case  to  warrant  our  doing  it.  This 
is  an  absolute  defence  upon  the  merits,  which,  if  well  founded,  excludes  all  others. 
There  is  no  intimation  of  this  defence  given  either  in  the  defences  or  in  the  record ;  or 
at  least  none  with  sufficient  ezplicitness.  It  is  true  enough  that  you  may  throughout 
the  papers  find  fragments  of  this  defence  lurking  in  the  corners  of  rambling  paragraphs, 
but  it  is  nowhere  substantively  stated.  I  am  afraid  that  we  are  just  giving  directions  to 
the  gentlemen  of  the  bar  as  to  how  they  may  prepare  their  defences.  Suppose  a 
defence  were  given  in  to  a  case,  containing  not  a  word,  but  a  catalogue  of  dates  and 
sums,  I  do  not  see  what  is  to  prevent  a  defence  of  prescription  being  extracted  out  of 
it,  though  the  word  may  never  be  once  mentioned  in  the  paper.  Prescription  is  nothing 
but  a  comparison  of  two  dates.  Provided  a  party  only  stuffs  his  paper  full  enough  of 
odds  and  ends  of  fact,  he  may  always  at  the  end  of  the  day  extract  what  plea  from  it 
he  wants.  In  its  honest  meaning,  the  statute  requires  an  exact  summary  of  the 
defences.  Is  that  given  here  ?  I  can  pay  no  regard  to  the  seventh  plea.  I  cannot  call 
it  a  plea  at  all.  It  reminds  me  strongly  of  a  case  in  which  I  was  asked  to  answer  a 
plea  of  this  sort,  that  "  every  man  ought  to  pay  his  debts."  To  which,  I  think,  I  sug- 
gested as  an  answer, — "  No  man  ought  to  be  asked  to  pay  a  debt  that  is  not  due."  It 
would  not  be  competent  for  the  Court  to  give  a  pursuer  a  plea  involving  a  new  ground 
of  action ;  and  I  cannot  see  that  it  can  be  competent  to  give  a  defender  a  plea  which 
involves  a  new  ground  of  defence.  It  is  true  that  the  Lord  Ordinary  has  decided  the 
case  upon  this  ground,  but  I  suppose  that  it  was  under  the  mistake  that  it  somehow  lay 
cowering  under  this  seventh  plea.  I  am  afraid  of  mischief  resulting  from  the  course 
we  are  taking. 

The  Court  pronounced  this  interlocutor : — '^  Find  that  the  ground  of  decision, 
asBumed  in  the  interlocutor  complained  of,  is  not  warranted  by  any  of  the  pleas  in  law 
placed  on  the  record  by  the  defender ;  and  having  [444]  heard  counsel  thereanent,  find 
that,  in  the  special  circumstances  of  this  case,  an  additional  plea  in  law  relative  to  the 
point  in  question  may  now  be  received  and  placed  on  the  record." 

Stmthers  then  argued  on  the  merits,  that  Baird,  the  principal,  having  been  a  party 
to  the  original  proceedings,  and  intimation  having  been  made  to  him,  there  was  no 
necessity  for  intimation  to  his  cautioner.^ 

Dykes  argued,  that  although  the  mere  abstract  want  of  notice  might  not  of  itself  be 
sufficient  absolutely  to  relieve  the  cautioner,  yet,  looking  to  the  nature  of  the  litigation 
which  was  carried  on,  and  the  preposterous  conduct  of  the  defence,  coupled  with  the 
want  of  intimation,  the  pursuer  was  not  entitled  to  charge  the  expense  thus  incurred 
against  the  cautioner.  This  was  the  view  taken  by  the  Lord  Ordinary  in  his  inter- 
locutor, and  he  intended  to  go  no  further.  Neither  does  the  defender  plead  the  case 
higher. 

Upon  that  statement  being  made, 


1  Mackintosh  v.  Lord  Kinnoull,  12th  November  1824,  (3  S.  &  D.  p.  270);  Eraser 
ft  Andrew,  28th  January  1831,  (9  S.  &  D.  345);  Clason,  15th  February  1842,  (ante, 
VoL  IV.  p.  743) ;  Collin  v.  Wilson,  6th  December  1836,  (16  S.  &  D.  195). 
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The  Lord  Justios-Clebk  said, — the  Court  think  there  is  no  longer  a  question  before 
us  for  decision.  The  interlocutor  has  gone  further  in  expression  than  the  party  con- 
tended, or  (as  he  states)  than  the  Lord  Ordinary  intended.  The  Court  are  with  the 
defender  to  this  effect,  that  we  think  that  his  argument  on  the  merits  is  most  important 
and  relevant,  but  at  present  we  give  no  opinion  upon  it ;  but  we  are  of  opinion  that 
the  want  of  intimation  is  not,  per  se,  sufficient  to  liberate  the  cautioner.  The  inter- 
locutor does  find  that,  and  therefore  to  that  extent  must  be  altered. 

The  Court  accordingly  pronounced  this  interlocutor : — "  Recal  the  interlocutor  com- 
plained of,  in  so  far  as  '  in  respect  that  no  notice  of  any  claim  of  relief  was  intimated  to 

*  the  defender  as  cautioner  for  Lockhart  Baird,  as  Sheriff-officer  foresaid,  prior  to  the 
'  11th  day  of  July  1840,'  it  finds  that  *no  part  of  the  expenses  incurred  prior  to  that 

*  date  in  the  judicial  proceedings,  to  which  he  was  no  party,  can  be  charged  against 
'  him ;  and  that  the  notarial  intimation  made  to  the  said  Lockhart  Baird  on  the  7  th 

*  September  1836,  and  the  circumstance  of  his  being  called  as  a  party  to  the  said  con- 

*  joined  actions,  are  not  sufficient  to  supply  the  defect  of  notice  to  the  said  cautioner,  so 
'  as  to  render  him  liable  in  the  foresaid  expenses,  and  to  that  effect  assoilzies  the 
'  defender,  and  decerns ; '  and  find  that  the  want  of  intimation  is  not  of  itself  sufficient 
to  free  the  defender  from  liability  as  cautioner,  and  remit  to  the  Lord  Ordinary  to 
proceed  with  the  cause." 

[8  D.  815;  9  D.  1437 ;  10  D.  675;  7  Bell,  390;  9  S.R.R  (H.L.)  155.] 
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John  Scott,  Petitioner. — Fordyce, 

Entail— Stat.  6  and  7  Will  IV.  c.  42.— Held  that  the  6  and  7  Will.  lY.  c.  42,  does 
not  authorize  the  sale  of  entailed  lands  for  payment  of  debts  of  an  institute  heir, 
contracted  before  the  recording  of  the  entail  in  the  register  of  tailzies,  but  applies 
only  to  debts  contracted  by  the  entailer. 

John  Scott,  the  heir  of  entail  in  possession  of  the  estate  of  Scalloway,  presented  a 
petition  to  the  Court  for  warrant  to  sell  a  portion  of  the  estate  for  payment  of  the  debts 
which  affected,  or  might  be  made  to  affect  it,  in  terms  of  the  provisions  of  the  6  and  7 
Wm.  IV.  c.  42. 

The  Court,  before  answer,  remitted  to  the  Lord  Ordinary  "  to  enquire  into,  and  take 
an  account  of  the  entailer's  debts  and  obligations,  and  other  burdens,  which  affect,  or 
may  be  made  to  affect,  the  said  entailed  estate,  and  to  fix  and  ascertain  the  amount 
thereof."     The  Lord  Ordinary  made  a  remit  in  these  terms  to  Mr.  Patrick  Irvine,  W.S. 

Mr.  Irvine  returned  an  interim  report,  in  which  it  was  stated, — That  the  deceased 
John  Scott,  the  maker  of  the  entaU,  and  the  father  of  the  petitioner,  had  died  in 
November  1833 ;  that  the  petitioner,  the  institute  in  the  entail,  had  been  infeft  in  the 
estate,  in  virtue  of  the  precept  of  sasine  therein  contained,  in  December  1835,  but  that 
the  deed  of  entail  (which  had  been  executed  in  1821)  had  not  been  recorded  in  the 
register  of  tailzies  till  May  1838,  upwards  of  four  years  after  the  death  of  the  entailer. 
Under  these  circumstances,  the  reporter  suggested  for  the  consideration  of  the  Lord 
Ordinary  the  question,  whether  debts  resting-owing  by  the  petitioner,  the  present  heir 
of  entail,  contracted  previous  to  the  recording  of  the  entail  in  the  register  of  tailzies, 
which  affected,  or  might  be  made  to  affect  the  estate,  did  not  fall  under  the  provisions 
of  the  Act,  as  well  as  the  debts  due  by  the  entailer  himself  at  the  time  of  his  death. 
Eeference  was  made  to  the  preamble,  and  ^  7,  8,  13^  15,  and  19  of  the  Act. 

The  Lord  Ordinary  reported  the  point,  adding  the  subjoined  note.^ 


1  "  Note. — The  petition  for  Mr.  Scott  of  Scalloway  refers  to  his  father's  entail  of 
that  estate,  dated  in  1821,  and  recorded  in  1838,  and,  after  referring  to  certain  debts 
said  to  be  contracted  by  the  maker  of  the  entail,  quotes  the  7th,  8th,  9th,  10th,  and 
11th  sections  of  the  6th  and  7th  Will.  IV.  c.  42,  and  prays  that  an  account  should  be 
taken  of  the  debts  which  '  affect,  or  may  be  made  to  affect,  the  said  estate,'  and  to  fix 
the  amount  thereof,  and  to  ascertain  what  portions  sufficient  to  pay  all  such  debts,  &c 
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[446]  The  Court  pronounced  this  interlocutor: — "Find  that  no  proceedings  can 
take  place  under  the  petition  of  John  Scott  of  Scalloway,  for  the  sale  of  entailed  lands, 
except  for  payment  of  the  entailer's  debts  and  obligations ;  and  of  new  remit  to  the 
Loid  Ordinary  to  proceed  further  in  the  said  petition  as  to  his  Lordship  shall  seem  fit." 
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WiLJJAM  Bett  and  Others,  Suspenders. — SoL-Gen,  Anderson — Cowan, 
MuNGO  Murray,  Eespondent. — Rutherfurd — Arldey. 

Lease — Removing — Assignation — Mandate, — A  tenant  with  the  consent  of  his  landlord 
made  ovjer  his  whole  rights  under  his  lease  to  assignees,  but  he  still  thereafter 
remained  in  the  personal  occupation  of  the  farm ;  shortly  before  the  expiry  of  the 
lease,  he  came  under  an  obligation  to  the  landlord  to  remove  without  warning  or 
process  of  law ; — Circumstances  in  which  held  that  the  assignees  were  the  tenants  in 
the  farm,  and  that  the  former  tenant  had  no  power,  in  the  character  of  manager  or 
oTerseer  for  them,  to  grant  the  obligation  to  remove ;  and  that  therefore  the  assignees, 
not  having  themselves  received  any  warning,  were  entitled  to  possess  the  farm  by 
tacit  relocation  for  a  year  after  the  expiry  of  the  lease. 

The  farm  of  North  Gorston  and  the  lands  of  Teuchans  were  let  by  the  trustees  of 


may  be  sold  with  the  least  detriment  and  injury  to  the  remainder  of  the  estate,  and  to 
order  them  to  be  sold,  as  directed  by  the  statute. 

*'The  Court,  on  tibie  30th  May  1839,  'before  answer,  remitted  to  the  junior  Lord 

*  Ordinary  to  enquire  into,  and  take  an  account  of,  the  entailer's  debts  and  obligations, 
'  and  other  burdens  which  afifect,  or  may  be  made  to  affect,  the  said  entailed  estate,  and 

*  to  fix  and  ascertain  the  amount  thereof,  and  interest  if  any,  with  power  to  hear  parties, 
'  and  do  therein  as  to  his  Lordship  shall  seem  just,  and  to  report.' 

"The  Lord  Ordinary  appointed  Mr.  Patrick  Irvine,  W.S.,  to  enquire  into  the  debts, 
&c  After  proceeding  a  certain  length  with  these  enquiries,  Mr.  Irvine  made  the  interim 
report,  which  the  Lord  Ordinary  has  appointed  to  be  printed,  in  which  he  has  stated 
that  various  debts  to  a  considerable  amount,  owing  by  the  petitioner,  the  present  heir 
of  entail,  have  been  contracted  before  the  entail  was  recorded,  and  the  question  occurred, 
—Whether  these  debts,  which  affected,  or  might  be  made  to  affect,  the  entailed  estate, 
fell  under  the  provisions  of  the  Act  of  Parliament,  as  well  as  the  debts  due  by  the 
entailer  himself  at  the  time  of  his  death. 

*'  It  appears  to  the  Lord  Ordinary  very  clear,  that  the  provisions  of  this  statute  apply 
to  entailer's  debts  alone,  and  that  no  proceedings  can  take  place  under  it  with  reference 
to  debts  contracted  by  the  heir  before  the  entail  was  recorded.  The  preamble  of  the 
statute  bears,  that  '  whereas  it  is  expedient  that  certain  powers  should  be.  conferred  upon 
'  heirs  of  entail  in  relation  to  granting  tacks,'  &c.  '  and  to  selling  portions  of  entailed 

*  estatefi  for  payment  of  the  entailer's  debts,'  &c.  &c. 

"The  7th  section  bears,  that  '  for  effecting  the  sale  of  portions  of  entailed  estates  for 

*  payment  of  the  entailer's  debts,  be  it  enacted,  that  from  and  after  the  passing  of  this 
'  Act^  it  shall  and  may  be  lawful  for  the  heir  of  entail  in  the  possession  of  any  entailed 

*  estate,  liable  to  be  adjudged  or  evicted  for  the  debts  or  obligations  of  the  miJker  of  the 
'  entail,  to  apply  by  summary  petition  to  the  Court  of  Session,  in  either  Division  of  the 
'  said  Court,  setting  forth  the  entail,  and  the  debts  or  obligations  affecting,  or  which  may 
'  be  made  to  affect,  the  lands  or  heritages  contained  in  the  said  entail  as  aforesaid,  and 

*  praying  the  said  Court  that  so  much  of  the  said  lands  or  heritages  may  be  sold  as  will 
'  produce  a  sum  adequate  to  discharge  the  debts  so  affecting  the  said  estate.' 

"The  subsequent  sections  of  the  statute  contain  provisions  for  carrying  these  enact- 
mente  into  effect.  The  proceedings  under  this  ^statute  for  the  sale  of  entailed  estates 
are  therefore  limited  to  debts  contracted  by  the  entailer,  and  the  Lord  Ordinary  has 
therefore  reported  the  case,  in  order  that  the  Court  may  pronounce  a  judgment  to  that 
effect^  or  pronounce  such  other  interlocutor  as  may  seem  right  in  the  circumstances  of 
the 
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Muugo  Murray  of  Lintrose,  to  John  Bett,  under  a  lease  excluding  subtenants  and 
assignees,  without  the  consent  of  the  landlord,  for  the  periods  of  nineteen  and  fifteen 
years,  from  Martinmas  1824  and  Martinmas  1828  respectively,  the  termination  of  the 
lease  as  to  both  farms  being  at  the  term  of  Martinmas  1843. 

In  the  year  1837,  John  Bett  having  become  embarrassed  in  his  circumstances, 
executed  an  assignation  of  his  right  under  the  lease  to  his  brother,  William  Bett,  banker, 
Goupar-Angus,  James  Campbell,  farmer  at  Balbrogie,  and  James  Meall,  farmer,  Butter- 
gask,  who  had  agreed  to  assist  him  by  pecuniary  advances.  This  deed  assigned  and  dis- 
poned to  the  above-named  parties  John  Bett's  right  and  interest  in  the  tack  during  the 
whole  years  that  were  to  run,  with  power  to  occupy  and  possess  the  lands,  and  do  every 
thing  which  the  tenant  himself  might  have  done ;  and  also  conveyed  the  furniture  and 
plenishing  in  his  house,  and  the  whole  horses,  cattle,  farm  plenishing,  and  stock  and 
crop  of  every  description.  The  assignees  were  also  taken  bound  to  make  payment  to 
the  landlord  of  the  rent,  and  to  implement  the  whole  obligations  and  conditions  of  the 
lease  during  its  currency,  and  generally  were  placed  in  John  Bett's  full  right  and  place 
of  the  premises.  This  assignation  was  intimated  to,  and  approved  of  by  the  landlord, 
Mr.  Murray.  The  assignees,  immediately  after  the  execution  of  this  deed,  expede  an 
instrument  of  possession,  but  they  did  not  themselves  enter  upon  the  actual  possession 
of  the  farms,  which  remained  in  the  personal  occupancy  and  management  of  John  Bett 
as  formerly.  It  was  alleged  by  the  assignees  that  John  Bett  acted  merely  in  the  capacity 
of  their  overseer. 

The  rents  were  thereafter  paid  to  the  landlord  by  the  assignees.  The  subjects  on 
the  farm  were  also  insured  in  their  names,  and  the  premiums  paid  by  them.  On  the 
other  hand,  (it  was  alleged  by  the  landlord,)  John  Bett  remained  in  the  apparent  posses- 
sion of  the  farm,  and  exercise  of  all  [448]  the  rights  of  tenancy ;  his  name  stood  as 
tenant  on  the  rent-roll ;  the  carts  used  on  the  farm  bore  his  name ;  his  name  appeared 
as  tenant  on  the  roll  of  electors,  and  in  the  statute-labour  roll  of  the  parish ;  the  receipts 
for  the  assessed  taxes  of  the  farm  were  granted  in  his  favour,  and  the  accounts  connected 
with  the  farm  were  charged  against  him.  Further,  there  were  no  accounts  as  to  the 
proceeds  of  the  farm  kept  between  the  assignees  and  John  Bett,  as  acting  in  the  capacity 
of  their  overseer.  This  was  established  by  the  return  under  a  diligence  obtained  by  the 
landlord  in  the  process  to  be  immediately  mentioned. 

Some  time  previous  to  Martinmas  1843,  at  which  time  the  lease  expired,  some  com- 
munings had  passed  between  John  Bett  and  the  landlord's  factor  as  to  a  renewal  of  the 
lease ;  but  the  parties  not  having  been  able  to  come  to  an  agreement,  John  Bett,  on 
28th  March  of  that  year,  addressed  to  the  factor  a  letter,  binding  himself  to  remove  from 
his  farm  at  the  term  of  Martinmas  then  next^  and  that  without  any  warning  or  process 
of  law  to  that  effect,  with  which  warning  he  thereby  agreed  to  dispense.  This  letter,  it 
was  alleged  by  the  assignees,  was  written  without  their  knowledge  or  sanction,  and  was 
not  communicated  to  them.  Throughout  these  communings  John  Bett  had  acted  and 
corresponded  with  the  landlord  as  on  the  footing  of  his  being  the  real  tenant  of  the 
farm. 

Shortly  before  the  term  of  Martinmas  the  assignees  intimated  that,  they  being  the 
tenants  of  the  farm,  who  could  alone  dispense  with  warning,  they  did  not  hold  them- 
selves bound  by  the  letter  granted  by  John-  Bett,  but  were  to  retain  possession  of  the 
farm  until  legally  warned  to  remove. 

In  the  July  previous,  the  landlord  had  obtained  decree  of  removing  against  John 
Bett.  When  about  to  put  this  decree  into  effect^  the  assignees  presented  a  note  of 
suspension. 

They  pleaded ; — 

That  they  became  vested  with  the  exclusive  right  to  the  lease  by  force  of  the  assigna- 
tion in  1837 ;  and  as,  on  the  one  hand,  they  were  responsible  thenceforward  for  the 
whole  obligations  and  prestations  incumbent  on  the  tenant  in  terms  of  the  lease,  so  on 
the  other  hand,  it  was  with  them  alone  as  tenants  that  the  landlord  could  lawfully 
transact  in  matters  relative  to  the  farm,  or  affecting  the  right  of  lease. ^  They  being 
thus,  from  and  after.  1837,  the  tenants  *in  the  farm,  the  obligation  to  remove  obtained 
from  John  Bett,  without  their  cognizance  or  approbation,  could  not  affect  their  right ; 
and  as  they  came  under  no  similar  obligation,  and  had  not  been  warned  to  remove,  they 

1  Ramsay  v.  Commercial  Bank  of  Scotland,  Jan.  20,  1842,  (4  D.B.M.  405). 
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became  entitled,  by  tacit  relocation,  to  continue  in  the  farm  as  tenants  from  and  after 
Martinmas  1843,  till  warned  to  remove. 

[449]  Mr.  Murray  pleaded ; — 

That  as  the  assignation  was  intended  to  cover  an  eirrangement  with  John  Bett's 
creditors,  and  was  otherwise  in  trust  for  him,  and  as  it  was  never  completed  by  the 
assignees  entering  into  actual  possession  of  the  farm,  and  as  they  were  not  in  actual 
possession  at  the  expiry  of  the  tack,  they  were  not  entitled  to  plead  tacit  relocation. 
Further,  on  the  supposition  of  their  having  been  truly  the  tenants,  they,  by  authorizing 
John  Bett  to  act  in  all  things  regarding  the  farm  as  their  factor  or  mandatory,  and  by 
permitting  him  to  deal  both  with  the  landlord,  and  the  public  as  such,  without  their 
interference  or  control,  were,  in  the  circumstances  of  the  case,  bound  by  his  letter  of 
obligation  to  remove.  The  granting  of  this  obligation  was  an  act  of  ordinary  adminis- 
tration, and  was  within  John  Bett's  power,  considered  in  the  cho^acter  of  a  factor,  as  at 
that  time  the  landlord  had  it  in  his  power  to  remove  them  by  process  of  law ;  and  no 
right  had  arisen  in  their  favour  by  tacit  relocation  having  taken  effect. 

The  Lord  Ordinary  suspended  the  proceedings  complained  of,  and  interdicted,  pro- 
hibited, and  discharged  the  respondent  as  craved,  finding  him  liable  in  expenses. 

Mr.  Murray  reclaimed. 

Lord  Justigb-Clbrk. — I  am  constrained  to  concur  in  this  interlocutor.  That  the 
suspenders  have  taken  sharp  advantage  of  a  piece  of  inadvertency  on  the  part  of  the 
landlord,  is  true  ;  but  that  really  was  the  fact  in  almost  all  the  cases  which  have  occurred, 
where  the  landlord  thought  he  had  good  cause  to  omit  the  legal  form  of  removing.  But 
they  have  only  taken  advantage  of  it  to  secure  a  benefit  which  law  gives  them. 

The  assignation  assented  to  by  Mr.  Murray,  and  efi'ectual  against  him,  conveyed  to 
the  assignees,  with  the  concurrence  of  the  landlord,  the  whole  right  and  interest  in  the 
lease,  with  all  the  privileges,  rights,  and  advantages  of  tenancy. 

The  assignees  were  liable  in  future  for  the  rent.  John  Bett  was  not,  under  the 
assignation.  The  assignees  were  liable  in  all  the  conditions  and  prestations  of  the 
lease,  and  they  were  the  parties  who  must  have  paid  damages  if  its  conditions  had  been 
violated.  I  am,  therefore,  of  opinion,  that  in  order  to  effect  removing  at  the  end  of  the 
lease,  and  exclude  grounds  for  tacit  relocation,  the  landlord  was  bound  to  proceed  against 
or  transact  with  the  assignees. 

The  case  stated  on  the  record  might  have  been  very  important  in  a  sequestration  of 
Belt,  between  his  general  creditors  and  these  assignees,  in  order  to  prove,  as  in  the  recent 
case  of  Roberts  v,  Wallace  and  Douglas,  that  the  assignation  was  not  so  clothed  and 
followed  by  actual  possession  as  to  give  them  a  preference.  But  with  the  landlord,  who 
received  the  rent  from  the  assignees  to  the  last — who  had  concurred  in  the  transference 
of  the  right  to  them,  by  which  John  Bett  was  divested  of  all  claim  and  interest  in  the 
lease,  the  case  stated  on  the  record  is  quite  insufficient  to  make  out  that  the  landlord 
was  entitled  to  hold  him  to  be  tenant.  Accordingly  that  view  was  given  up ;  and  it  was 
argued,  that  as  the  manager  in  the  whole  matter  of  the  farm  for  the  assignees,  although 
not  the  party  against  whom  a  removing  could  effectually  have  heen  directed,  yet  he  had 
authority  to  [460]  grant,  without  the  knowledge  and  sanction  of  the  assignees,  the  obli- 
gation to  remove,  without  warning  or  process  of  law.  I  am  clearly  of  opinion  that  the 
management  ascribed  to  him,  even  by  the  landlord,  could  not  imply  any  such  authority. 

If  the  assignees  had  for  years  practically  abandoned  their  assignation — no  longer 
paid  the  rent — returned  the  beneficial  occupation  to  the  former  tenant,  and  be  had  gone 
on  paying  the  rents,  and  been  fully  retrocessed,  although  without  any  deed,  I  can  easily 
understand  that  they  might  have  been  barred  from  attempting  to  come  forward  again, 
after  leaving  the  landlord  for  years  to  transact  with  the  cedent  as  the  new  tenant.  But 
no  such  case  is  even  stated  on  this  record.  The  allegation  that  the  assignees  knew  of, 
and  were  parties  to  the  transaction  with  John  Bett,  and  only  came  forward  after  they 
saw  the  advantage  they  could  get,  after  truly  leaving  to  him  to  transact  with  the  land- 
lord, has  not  been  pressed  to  proof,  and  must  be  wholly  laid  aside. 

Lord  Mbdwyn. — We  must  adhere.  As  the  appearance  of  the  assignees  after  the 
time  for  warning  them  was  past,  and  when  the  landlord  was  not  negligent,  for  he  clearly 
thought  he  was  dealing  with  the  tenant,  partakes  much  of  the  character  of  a  trick,  I  was 
anxious  to  see  whether,  in  this  case,  the  plea  could  be  stated,  that,  although  no  doubt 
an  assignation,  assented  to  by  the  landlord,  had  been  granted  to  three  friends  of  the 
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tenant,  one  of  them  his  own  hrother — from  his  occupation  not  likely  to  enter  personally 
into  occupation  of  the  farm,  and  two  other  friends — each  having  farms  of  their  own  to 
attend  to,  in  security  for  advances  hy  them,  yet  in  fact  he  remained  ostensibly  the 
tenant,  and  did  not  by  any  means  hold  the  situation  of  merely  grieve  or  overseer  under 
them.     This  view  seemed  favoured  by  what  is  established,  that  no  actual  change  of 
possession  took  place.     The  instrument  of  possession  is  sufficient  proof  of  that;  for, 
unless  followed  by  possession  of  the  assignee,  it  is  of  no  avail  at  all ;  and  when  so 
followed,  it  is  utterly  useless.     In  fact,  such  a  proceeding  is  never  resorted  to,  except 
when  there  is  no  real  change  of  possession,  and  is  a  ceremony  used  to  cover,  if  possible, 
the  want  of  any  such.     And  then,  further,  there  is  the  want  of  any,  I  don't  say  settling 
of  accounts,  but  even  of  any  statement  of  accounts  subsequent  to  that  for  crop  1837, 
which  would  have  been  kept  if  he  had  really  been  manager  for  the  assignees.     Bills  for 
rent  are  given  by  the  assignees,  but  it  is  not  said  they,  and  not  the  cedent,  retired  them. 
It  occurred  to  me  that,  as  this  assignation  was  merely  in  security,  and,  moreover,  that 
it  distinctly  bore  that  it  was  only  to  endure  "  during  the  whole  years  and  space  of  the 
said  lease  yet  to  run,  until  its  termination  at  Martinmas  1843,"  that  if  the  assignees, 
even  although  stiJI  creditors  of  the  tenant,  allowed  him  freely  to  act  as  occupant  of  the 
farm,  as  I  cannot  say  I  see  a  single  act  which  shows  that  they  acted  as  his  employers, 
and  he  as  their  manager,  I  might  have  been  inclined  to  hold  that  his  agreement  to 
remove  would  have  been  sufficient,  and  that  the  assignees,  who  had  really  never  possessed 
under  their  security,  now  when  it  had  expired,  could  not  avail  themselves  of  the  right 
of  tacit  relocation,  which  the  real  tenant  had  waived,  on  the  expiration  of  the  assigna- 
tion he  had  given  of  it.     He  was  holding  himself  out  as  the  tenant,  liable  to  be  removed 
by  process  of  law,  and  it  is  clear  he  reckoned  himself  the  tenant,  entitled  to  dispense 
with  formal  warning.     An  overseer  or  grieve  knows  well  that  no  such  process  applies  to 
him.     But,  as  this  was  not  .the  view  taken  by  counsel  of  his  position  on  the  farm,  I 
presume  because  the  real  facts  did  not  admit  of  it,  and  if  [451]  he  was  only  manager 
for  the  assignees,  then  I  cannot  hold  that  his  implied  mandate  extended  so  far  as  to 
dispense  with  a  process  of  removing  against  them,  if  they  are  to  be  viewed  as  the  tenants. 
Therefore,  the  landlord  has  been  misled  as  to  the  character  and  powers  of  Bett,  and 
ought  to  have  warned  his  assignees  to  remove,  to  prevent  tacit  relocation. 

Lord  Moncbeipf. — I  have  looked  at  this  record  to  see  if  there  is  any  ground  on 
which  we  could  support  the  plea  of  the  landlord,  as  it  is  manifest  that  an  unfair  advan- 
tage has  been  taken  of  him.  But  the  cases  are  so  strong  that  I  can  see  no  legal  ground 
for  altering  the  interlocutor.  If  I  could  see  any  evidence  of  Bett's  having  granted  the 
letter  being  known  to  the  assignees,  I  would  have  had  no  difficulty.  There  is  no 
evidence,  however,  that  they  knew  of  it.     I  am  constrained  to  adhere. 

Lord  Gogkburn. — I  do  not  think  that  the  proceedings  of  the  assignees  can  be  called 
taking  an  unfair  advantage ;  for  if  so,  this  might  be  said  in  every  case  of  tacit  relocation. 

The  Court  accordingly  adhered,  with  additional  expenses. 


No.  83.  VU.  Dunlop  451.     ISTeb.  1846.     Ist  Div.— Lord  Ouninghame. 

Alexander  Kilgour  and  Others. — Inglis — Cook. 
Mary  Kilgour  and  Others. — Marshall — 0.  Bdl — Hector, 

Competing  Claimants. 

Testammt — Legacy — Vesting, — A  testator  directed  his  trustees  to  hold  his  whole  succes- 
sion for  the  liferent  use  of  his  wife,  should  she  survive  him,  with  power  to  her  to 
test  on  it  to  a  certain  extent,  and  on  her  death,  or  on  his  own,  should  he  survive  her,- 
to  divide  the  residue  into  two  equal  shares,  and  out  of  the  first  to  pay  a  legacy  of 
L.200  to  his  niece,  and  the  balance  to  his  nephew,  and  to  hold  the  second  for  the 
liferent  use  of  certain  parties,  and  on  the  death  of  the  longest  liver  to  divide  it 
among  the  children  then  surviving  of  one  of  them ;— Held  that  the  legacy  to  the 
nephew  vested  in  him  by  his  survivance  of  the  testator,  though  he  predeceased  his 
wife  the  liferentrix. 

James  Kilgour  executed  a  trust-disposition  and  settlement  in  1830,  whereby  he 
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directed  his  trustees  to  hold  his  whole  estate,  heritable  and  moveable,  for  the  liferent 
use  of  his  wife,  should  she  survive  him,  and  on  her  decease,  or  as  soon  after  his  own  as 
might  be  convenient,  if  he  survived  her,  to  divide  the  whole  residue  into  two  equal 
shiffes,  and  to  pay  the  one  to  his  nephew  and  niece,  Alexander  and  Mary  Kilgour, 
equally  between  them,  and  out  of  the  other  half  to  pay  an  annuity  of  L.100  to  his 
sister,  Agues  Kilgour,  and  the  annual  produce  of  the  remainder,  and  on  Agnes'  death, 
of  the  whole,  to  William  Christie,  his  brother-in-law ;  and  at  the  first  term  after  the 
death  of  the  longest  liver  of  these  two,  to  [462]  pay  the  capital  to  the  children 
nomifudim  (ten  in  number)  of  the  said  William  Christie,  or  the  survivors  or  survivor, 
equally  among  them,  the  issue  of  a  predeceaser  taking  the  share  of  their  parent. 

To  this  deed  the  testator  in  1831  annexed  a  codicil  restricting  the  right  of  Alexander 
and  Mary  Kilgour  to  a  liferent  allenarly  of  the  half  of  the  residue,  and  giving  the  fee 
to  their  children ;  whom  failing,  to  the  children  of  another  brother ;  and  directing  his 
trastees  accordingly. 

In  1832  he  executed,  with  reference  to  the  trust,  a  deed  or  corroboration  and  alteria- 
tioD,  whereby,  *'  with  respect  to  the  share  or  half  of  the  free  residue  of  my  estate  first 
directed  to  be  applied  in  said  trust-deed  and  settlement,  and  as  altered  by  said  codicil, 
I  hereby  still  further  alter  the  destination  thereof  as  follows — viz.  I  direct  and  appoint 
my  said  trustees,  out  of  the  said  share,  to  pay  to  the  said  Mary  Kilgour  the  sum  of 
L200  sterling,  and  that  in  lieu  of  the  foresaid  liferent  provision  in  her  favour :  And  I 
direct  and  appoint  my  said  trustees  to  pay,  assign,  and  dispone  the  residue  of  the  said 
share  or  half  of  the  free  residue  of  my  estate  first  directed  to  be  applied  as  aforesaid,  to 
Uie  said  Alexander  Kilgour,  son  of  my  brother  David  Kilgour,  for  his  own  right  and 
QBe,  and  that  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  decease  of  the 
longest  liver  of  me  and  my  said  spouse,  and  for  that  purpose  I  hereby  revoke  the  liferent 
provision  in  favour  of  the  said  Mary  Kilgour  and  Alexander  Kilgour,  and  the  destina- 
tion of  the  fee  in  favour  of  their  children,  or  the  children  of  my  brother  John  Kilgour, 
specified  in  the  said  codicil." 

By  a  codicil  annexed  to  this  deed  in  1833,  the  testator  directed  his  trustees  to  pay 
such  l^^ies  as  his  wife  might  leave,  not  exceeding  L.600,  out  of,  and  before  dividing, 
the  residue  of  his  estate. 

The  testator  died  in  1835,  survived  by  his  wife,  who  died  in  1843.  Alexander 
Kilgour  died  in  1842,  having  survived  the  testator,  but  predeceased  his  widow,  the 
liferentnx. 

The  question  thus  occurred,  Whether  the  legacy  to  Alexander  Kilgour,  which  was 
directed  to  be  paid  at  the  first  term  after  the  decease  of  the  longest  liver  of  the  testator 
and  his  spouse,  vested  a  morte  testaioris,  or  was  contingent  upon  the  event  of  his  sur- 
viving the  longest  liver  ?  This  question  was  raised  in  a  multiplepoinding  brought  by 
the  trustees  under  the  settlement.  In  this  process,  the  heir-at-law  and  next  of  kin  of 
the  testator  appeared,  and  united  in  maintaining  that  the  legacy  to  Alexander  Kilgour 
had  lapsed,  though  between  them  a  separate  question  existed  as  to  whether  the  share 
of  the  residue,  which  was  the  subject  of  it,  was  heritable  or  moveable. 

Mary  Kilgour,  and  Mary  Lamb  Murray,  also  appeared,  and,  on  the  other  hand, 
united  in  maintaining  that  the  legacy  in  question  had  vested  a  morte  testatorts,  though 
between  themselves  a  separate  question,  unnecessary  to  be  noticed,  existed,  as  to  which 
of  them  should  be  preferred  to  it.  The  legacy  of  L.200  to  Mary  Kilgour  was  admitted 
on  all  hands,  and  her  claim  for  it  was  unopposed. 

[463]  The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Having  heard 
counsel  in  this  multiplepoinding,  on  the  claims  relative  to  the  share  of  the  residue  and 
fond  in  medio  bequeathed  to  Alexander  Kilgour,  Finds  that  the  specific  share  of  the 
trost^tate,  directed  to  be  paid  to  him  by  the  settlement  libelled  on,  vested  in  the 
legatee  by  his  survivance  of  the  truster,  notwithstanding  his  predeceasing  the  liferentrix ; 
bat  hefore  answer  as  to  the  competition  between  the  different  heirs  and  successors  of 
^e  said  legatee,  Allows  parties  to  be  further  heard  in  that  question,  after  the  judgment 
xu)w  pronounced  is  reviewed  by  the  Court ;  and,  in  the  mean  time,  reserves  all  question 
of  expenses."  * 

^ "  KoTS. — The  present  question  arises  under  the  settlement  executed  by  the 
deceased  James  Kilgour.  By  the  first  settlement  executed  by  him,  he  directed  his 
^ivtees,  after  the  death  of  his*  wife,  for  whom  the  trustees  were  to  hold  the  estate 
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[454]  Alexander  Kilgour  and  others,  the  heir-at-law  and  next  of  kin  of  the  testator, 
reclaimed. 

Lord  Prbsidbnt. — I  retain  the  first  impression  I  had,  viz.  that  the  interlocutor 
ought  to  he  adhered  to.     In  the  deed  of  corrohoration  and  alteration  there  is  a  distinct 

during  her  life,  to  divide  the  free  proceeds  or  residue  of  his  personal  estate  into  two 
equal  shares ;  the  one  of  these  shares  to  be  equally  divided  betwixt  Mary  Kilgour  and 
Alexander  Kilgour,  children  of  his  deceased  brother,  David  Kilgour ;  the  other  half  he 
directed  to  be  divided  among  the  children  of  his  brother-in-law,  William  Christie.  The 
truster  next  executed  a  codicil,  restricting  his  nephew  and  niece,  Alexander  and  Mary 
Kilgour,  to  a  liferent  of  the  above  half  of  the  residue,  and  destining  the  fee  to  their 
children ;  but  that  appointment  he,  by  a  deed  of  alteration  latterly  executed  by  him, 
recalled,  and  directed  his  trustees,  out  of  the  said  share,  t.e.  half  of  the  residue,  *  to  pay 
^  to  the  said  Mary  Kilgour  the  sum  of  L.200  sterling,  and  that  in  lieu  of  the  foresaid 

*  liferent  provision  in  her  favour ;  and  I  direct  and  appoint  my  said  trustees  to  pay, 
'  assign,  and  dispone  the  residue  of  the  said  share,  or  half  of  the  free  residue  of  my 
'  estate,  first  directed  to  be  applied  as  aforesaid,  to  the  said  Alexander  Kilgour,  son  of 
'  my  brother  David  Kilgour,  for  his  own  right  and  use,  and  that  at  the  first  term  of 
'  Whitsunday  or  Martinmas  after  the  decease  of  the  longest  liver  of  me  and  my  said 

*  spouse.' 

"  The  question  is,  If  the  share  of  the  residue  thus  appointed  to  be  paid  to  Alexander 
Kilgour  on  the  death  of  the  liferentrix,  lapsed  by  his  predeceasing  that  party  ? 

'^  It  occurs  to  the  Lord  Ordinary  that  this  provision  would  have  vested,  beyond  all 
dispute,  upon  established  cases  of  the  highest  authority  in  the  law,  if  it  had  been  con- 
ferred by  a  trust  settlement  for  the  sole  behoof  of  the  testator's  widow  in  liferent,  with 
a  direction  to  make  over  the  trust  estate  to  his  nephew,  Alexander  Kilgour,  on  her 
decease.  A  destination  or  direction  in  these  terms  would  have  brought  the  present  case 
directly  within  the  well-known  precedents  of  Fowke,  (Diet.  p.  8092) ;  and  Wallace,  in 
1807,  (Mor.  App.  voce  Clause,  No.  6) ;  Selkrig  and  Crawford,  (2  Shaw,  682) ;  and, ' 
finally,  of  the  latter  case  of  Brocket  and  Marchbanks,  decided  by  Lord  Jeffrey,  and  by 
the  Second  Division  unanimously,  in  1836 ;  and  of  Maxwell,  determined  by  Lord 
Corehouse  and  the  First  Division  in  1837,  (15  Shaw,  1005.) 

*'  In  these  cases  specific  legacies  and  provisions,  both  of  land  and  money,  appointed 
to  be  held  by  trustees  for  behoof  of  one  party  in  liferent,  and  to  be  paid  or  made  over 
to  another  on  the  death  of  the  liferentrix,  were  found  to  be  vested  in  the  beneficiary 
fiars  at  the  death  of  the  testator.  Professor  Bell,  in  reference  to  the  case  of  Marchbanks, 
first  cited,  thus  explains  the  views  of  the  Court  in  cases  of  this  class:— :' Lord  Jefirey 

*  proposed,  as  a  test  in  such  cases,  that  where  directions  are  given  to  trustees  destinating 

*  the  fee  on  expiration  of  the  liferent  to  one  individual,  it  should  vest  as  in  the  common 

*  case ;  but  that  when  the  destination  is  to  several  persons  successively,  the  construction 
'  must  be,  that  the  fee  is  to  remain  in  suspense  till  the  event  of  the  liferenter's  death. 
'  But  it  was  held  by  the  Court  that  the  existence  of  the  trust  did  not  here  suspend  the 

*  vesting  of  the  fee,  and  that  no  distinction  is  to  be  made  between  the  cases,'  (of  trust 
and  direct  conveyance). 

*'  It  has  been  argued,  however,  that  the  present  cjase  is  ruled  by  certain  other  and 
later  cases,  particularly  by  those  of  Provan  (14th  January  1840)  and  Johnstone  (9th 
November  1840),  in  both  of  which  cases  judgments  of  Lord  Moncreiff,  Ordinary,  were 
altered  by  the  Second  Division,  and  provisions  under  trust-settlements  payable  to  the 
children  of  a  certain  class  and  the  survivors,  related  to  the  testator,  who  might  be  alive 
at  the  death  of  the  liferenters,  were  held  not  to  vest  till  that  event  took  place.  These 
cases,  which  were  very  anxiously  considered  and  discussed,  fix  the  law  in  similar  and 
analogous  instances,  in  a  manner  not  to  be  questioned  in  this  Court ;  but  they  are  not 
sufficient  to  rule  the  present  dispute,  under  a  settlement  containing  an  express  direction 
to  pay  over  at  the  widow's  death  one-half  of  the  residue  to  Alexander  Kilgour,  without 
any  further  destination  or  substitution.  The  authorities  quoted  may  probably  apply  to 
the  other  half  of  the  residue,  which  is  appointed  to  be  paid  to  the  children  of  William 
Christie,  and  the  survivors  and  survivor  of  them,  at  the  death  of  the  widow.  But  no 
question  is  raised  here  as  to  the  half  of  the  residue  claimable  by  the  latter  parties. 

"  It  is  argued,  however,  that  if  the  half  of  the  residue  bequeathed  to  the  Christies 
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provision  in  regard  to  the  remainder  of  one  half  of  the  whole  residue,  after  deducting 
the  legacy  of  II2OO  to  Mary  Kilgour.  The  trustees  are  directed,  [465]  on  the  death  of 
the  longest  liver  of  the  testator  and  his  spoose,  to  pay  it  to  Alexander  Kilgour  for  his 
own  use.  There  is  no  remainder  over  in  favour  of  any  one.  I  know  that,  by  the 
codicil  to  this  deed,  the  testator,  with  reference  to  the  whole  estate,  gives  his  wife  power 
to  bequeath  legacies  to  the  extent  of  L.600.  But  that  just  removes  from  the  other  pro- 
visions what  she  may  dispose  of  in  the  exercise  of  that  power.  We  are  not  informed 
whether  she  did  exercise  it  or  not.  It  makes  a  contingency  as  to  the  amount  of  the 
succession,  as  the  legacies  left  by  the  wife  must  be  taken  off  the  first  end  of  it.  Apply- 
ing the  general  principle  of  finding  the  testator's  intention,  we  have  a  clear  indication 
that  he  meant  from  the  first  his  whole  succession  to  be  liferented  by  his  widow,  and 
Alexander  Kilgour's  share  of  the  residue  to  be  paid  at  the  first  term  after  her  death. 
The  payment  of  that  share  was  thus  merely  postponed  till  the  occurrence  of  an  event 
certain,  and  so,  according  to  established  principle,  vested  a  morte  testatoris,  I  think 
the  case  that  comes  nearest  to  this  is  the  case  of  Maxwell,  in  1837,^  where  Lord  Core- 
house  and  the  Court  gave  effect  to  a  provision  of  this  description. 

Lord  Mackenzie. — In  this  case  there  is  room  for  difference  of  opinion,  and  I  rather 
incline  to  a  different  opinion  from  your  Lordship.  The  principle  in  this  class  of  cases 
is,  that  the  question  is  to  be  determined  by  the  will  of  the  testator.  That  is  admitted 
in  every  case.  There  is  no  absolute  legal  presumption  established  that  can  overcome  it. 
From  that  I  draw  this  inference,  that  there  must  be  an  expression  of  that  will ;  we 
cannot  otherwise  exclude  the  heir-at-law.  I  mean,  it  must  be  expressed  either  directly 
or  by  implication  from  what  is  expressed.  A  question  may  occur,  whether  it  is  enough 
that  the  words  used  should  make  the  evidence  of  intention  to  vest  preponderate,  or 
whether  there  ought  not  to  be  reasonable  certainty  to  exclude  the  heir?  I  am  willing 
to  hold,  that  if,  on  the  whole,  the  expression  used  affords  a  preponderance  of  probability 
that  the  testator  intended  it  to  vestj  that  is  enough.  But,  beyond  that,  I  cannot  extend 
the  favour  for  vesting.  The  onus  of  making  out  that  must  lie  on  the  party  pleading 
the  wilL  In  this  case,  I  am  not  able  to  find  any  thing  in  favour  of  vesting,  or  any 
thing  to  afford  reasonable  ground  for  holding  that  the  testator  contemplated  vesting. 

did  not  vest  till  the  death  of  the  liferentrix,  it  afforded  a  certain  inference  that  the  other 
half  of  the  residue  was  meant  to  be  suspended  till  the  same  period.  But  it  is  neither 
inconsistent,  nor  even  unusual,  for  separate  portions  of  the  same  residue  to  vest  at 
different  periods.  All  depends  on  the  will  of  the  truster,  as  manifested  by  the  terms 
used  in  his  deed ;  and  if  he  leave  one  part  of  his  estate  to  an  individual  in  absolute  and 
unqualified  terms,  and  another  portion  to  such  persons  of  a  class  as  might  survive  the 
death  of  the  liferentrix,  the  condition  of  vesting,  which  is  plain  and  unmistakeable  in 
the  one  case,  cannot  be  applied  to  the  other. 

'*  The  bequest  of  the  half  of  the  residue  to  Alexander  Kilgour  was  of  the  nature  of  a 
special  legacy.  It  became  fixed  by  his  survivance  of  the  testator,  just  as  all  the  other 
special  l^acies  directed  to  be  paid  at  the  death  of  the  widow  vested  in  the  legatees  by 
their  survivance  of  the  testator,  whether  they  predeceased  the  liferentrix  or  not.  For 
example,  the  legacy  of  L.200  payable  to  Mary  Kilgour  out  of  Alexander's  half  of  the 
residue,  vested  without  doubt  by  her  survivance  of  the  truster,  and  would  not  have 
Upsed  by  her  predecease,  either  of  the  liferentrix  or  Alexander  Kilgour ;  but  that  was 
to  be  paid  out  of  Alexander's  share  of  the  residue  now  disputed.  The  inference  is  strong, 
that  the  framer  of  the  deed  understood  that  whole  portion  of  the  residue  bequeathed  to 
Alexander  Kilgour  to  vest  at  the  same  period  that  the  special  legacy  or  burden  imposed 
on  it  became  a  vested  right  in  the  person  of  his  co-legatee. 

"  It  appears,  that  in  the  very  recent  case  of  Wright,  (16th  November  1843),  a  settle- 
ment was  the  subject  of  construction  before  the  Second  Division  of  the  Court,  which 
bears  a  remarkable  similarity  in  some  of  its  clauses  to  the  present.  The  Court  in  that 
instance  found,  that  a  direction  by  a  truster  to  pay  the  share  of  a  residue  to  the  children 
of  a  brother-in-law  at  the  death  of  two  liferenters,  did  not  vest  till  the  death  of  the  life- 
renters  ;  but  with  respect  to  the  other  half  of  the  residue,  directed  to  be  paid  (on  the 
same  event)  '  to  my  brother,  John  Douglas,'  the  Judges  unanimously  held  that  that 
share  vested  a  morte  iestaioria" 

^  15  S.  1005. 
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One  half  of  the  succession  is  disponed  without  vesting — that  is  conceded.  A  liferent 
use  of  it  is  given  to  two  persons,  and  the  fee  to  the  surviving  children  of  one  of  them, 
on  the  death  of  the  longest  liver;  so  there  is  no  vesting  there.  How  then  can  you 
rest  on  the  testator's  expectation  of  not  dying  intestate  by  vesting,  when  it  is  certain 
that  as  to  one  half  of  his  succession  vesting  was  not  intended  ?  Then,  if  we  can  rest 
nothing  on  that,  there  is  nothing  else.  He  appoints  trustees,  which  is  a  material 
circumstance,  for  it  supersedes  the  necessity  of  vesting  in  any  other  person ;  and  he 
directs  them  after  a  certain  time — after  the  death  of  the  longest  liver  of  himself  and 
spouse — to  pay  over  a  part  of  the  residue  to  Alexander  Kilgour.  Suppose  the  case 
rested  there,  the  question  would  occur,  whether,  when  a  man  names  trustees,  and  appoints 
them,  after  the  death  of  another,  to  pay  a  sum  to  a  party,  that  creates  an  immediate 
vesting?  I  see  no  ground  for  holding  that  it  does.  It  is  not  expressed,  and  is  it 
implied ?  Can  they  not  pay  the  sum  without  vesting,  as  well  as  with  it?  The  trustees 
are  not  directed  to  hold  the  sum  for  the  party,  nor  is  it  given  to  heirs  and  assignees. 
There  are  a  great  many  things  which  imply  vesting,  though  it  is  not  expressed,  as  a 
grant  of  liferent  and  fee,  which  the  trustees  are  directed  to  make  immediately,  or  a  grant 
to  a  man's  heirs  and  assig-  [466]  -nees.  The  fair  meaning  of  vesting  is  nothing  more 
than  that  the  subject  goes  to  a  man's  heirs  and  assignees.  I  see  none  of  these  things 
which  imply  vesting  here.  Therefore,  I  am  not  able  to  adopt  your  Lordship's  view, 
from  want  of  sufficient  evidence.  I  think  the  evidence  is  the  other  way ;  for  I  think  it 
appears  that  the  testator  had  no  contemplation  of  any  right  in  the  legatee  till  the  trustees 
came  to  pay.  First,  the  trustees  are  directed  to  hold  for  the  liferent  of  the  wife,  if  she 
should  survive ;  but  they  are  not  directed  to  hold  the  fee  for  the  legatee.  Then  it  is 
provided  that,  after  the  liferent  expires,  they  are  to  pay  a  large  number  of  legacies,  and 
part  of  them  very  remarkable ;  for  the  wife  has  power  to  leave  legacies'  out  of  the  fee  to 
the  extent  of  L.600,  and  the  trustees  are  directed  to  pay  them.  That  does  not  look  as 
if  the  funds  were  to  be  vested  before  her  death.  It  looks  rather  as  if  the  testator 
had  viewed  her  death  as  substituted  in  place  of  his  own.  Then,  after  that,  the  trustees 
are  directed  to  divide  the  estate  into  two  parts,  and  to  dispose  of  them  in  the  way 
mentioned.  All  these  things  look  as  if  he  did  not  consider  that  there  was  to  be  any 
vesting.  The  case  does  not  stop  there,  for  the  settlement  goes  on  to  the  disposal  of  the 
other  half,  in  such  a  manner  that  it  is  not  maintained  that  it  vested  immediately.  Does 
that  not  create  I  do  not  say  a  certainty,  but  a  strong  probability,  that  he  did  not  intend 
the  iirst  half  to  vest  either  ?  What  is  given  to  certain  parties,  or  the  survivors  or 
survivor  of  them,  on  the  death  of  an  individual,  could  not  possibly  vest.  It  is  clear 
that,  until  the  death  of  the  liferenters  after  the  widow,  there  could  be  no  vesting. 
If  that  is  certain  as  to  one  half,  does  it  not  create  a  strong  probability  that  the  testator 
did  not  contemplate  immediate  vesting  of  the  other  ? 

I  do  not  know,  that  much  can  be  founded  on  the  alteration  giving  Alexander  and 
Mary  Kilgour  only  a  liferent ;  but  it  is  something ;  for  the  testator  left  the  other  part 
of  the  deed  standing,  and  gave  this  brother  and  sister  a  mere  liferent^  and  he  afterwards 
brought  it  back  to  a  fee. 

Such  are  the  principal  views  which  strike  me,  and  create  in  my  mind  a  doubt.  I 
am  inclined  to  hold  that  there  is  not  in  this  case  sufficient  evidence  derived  from  the 
will  of  the  testator,  that  there  was  an  intention  on  his  part  that  there  should  be  vesting 
before  the  trustees  were  directed  to  pay,  and  that,  on  the  contrary,  the  preponderance  of 
evidence  is  against  such  intention. 

Lord  Fullbrton. — Though  after  the  opinion  just  delivered  I  ought  to  give  mine 
with  some  diffidence,  I  must  confess  I  never  had  a  doubt  that  the  interlocutor  of  the 
Lord  Ordinary  ought  to  be  adhered  to.  For  I  think  that  the  present  case  stands  quite 
clear  of  all  those  specialties,  which  raised  the  difficulties  in  the  greater  number  of  those 
questions  concerning  the  vesting  of  legacies,  which  have  lately  engaged  the  attention  of 
the  Court. 

In  the  first  place,  I  think  that  the  true  character  of  the  rights  of  these  parties  must 
depend  exclusively  on  the  deed  of  corroboration  and  alteration,  dated  the  24th  of 
November  1832,  affected  in  so  far  as  it  can  by  law  be  held  to  be  afifected,  by  the  later 
codicil  of  the  16th  of  August  1833.  In  ascertaining  the  true  import  of  these  deeds,  we 
can  receive  no  assistance  from  the  trustdeed  and  settlement  of  7th  July  1830,  and 
codicil  of  22d  January  1831,  because  the  testator,  by  the  deed  of  corroboration  and 
alteration  of  the  24th  of  November  1832,  expressly  revoked  those  previous  deeds  in  so 
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ht  as  regards  the  share  of  the  residue  now  in  dispute.  The  third  clause  of  the  last  deed 
piorides  for  the  disposal  of  that  share.  "  Thirdly,  with  respect  to  the  share  or  half  of 
the  free  residue  of  my  estate  first  directed  to  be  applied  in  said  trust-deed  and  settle- 
ment, and  as  altered  by  said  codicil,  I  hereby  [467]  still  further  alter  the  destination 
diereof  as  follows."  He  then  proceeds  to  direct  the  trustees  in  the  terms  which  have 
giren  rise  to  the  present  question ;  and  he  concludes,  "  and  for  tbat  purpose  I  hereby 
leroke  the  liferent  provision  in  favour  of  the  said  Mary  Kilgour  and  Alexander 
Eilgour,  and  the  destination  of  the  fee  in  favour  of  their  children,  or  the  children  of 
my  brother,  John  Kilgour,  specified  in  the  said  codicil."  All  former  directions  then,  in 
regard  to  this  share  of  the  residue,  are  extinguished.  There  is  no  room  for  the  applica- 
tion of  the  principle,  that  the  whole  deeds  of  the  party  are  to  be  taken  as  forming  one 
settlement.  That  rule  can  only  hold  in  regard  to  deeds  which  remain  existing  and 
onreToked  expressions  of  his  intention ;  but  here  all  the  deeds  prior  to  that  of  24th 
Xovemher  1832  are  extinguished,  and  it  is  upon  this  latter  deed,  and  any  subsequent 
deed  which  may  by  law  affect  it,  that  the  rights  to  the  share  of  this  residue  must  depend. 

2dly,  With  regard  to  the  import  of  the  third  clause  of  the  deed  of  24th  November 
1832,  I  really  cannot  entertain  a  doubt  that  it  gave  a  vested  right  to  Alexander  Kilgour 
from  the  moment  of  the  death  of  the  testator.  The  third  clause  follows  immediately 
one  containing  various  legacies,  all  directed  to  be  paid  "  at  the  term  of  Whitsunday  or 
Martinmas,  which  shall  happen  after  the  decease  of  the  longest  liver  of  me  and  my  said 
spouse."  And  I  do  not  understand  that  the  vesting  of  these  legacies  from  the  death  of 
the  testator  is  disputed.  Now,  the  third  clause  is  expressed  exactly  in  the  same  terms, 
only  that  it  is  a  share  of  the  residue  instead  of  a  specific  sum  : — "  With  respect  to  the 
sha^  or  half  of  the  free  residue  of  my  estate  first  directed  to  be  applied  in  said 
trust-deed  and  settlement,  and  as  altered  by  said  codicil,  I  hereby  still  further  alter  the 
destination  thereof  as  follows — viz.  I  direct  and  appoint  my  said  trustees,  out  of  the 
said  share,  to  pay  to  the  said  Mary  Kilgour  the  sum  of  L.200  sterling,  and  that  in  lieu 
of  the  foresaid  liferent  provision  in  her  favour :  And  I  direct  and  appoint  my  said 
trustees  to  pay,  assign,  and  dispone  the  residue  of  the  said  share  or  half  of  the  free 
residue  of  my  estate,  first  directed  to  be  applied  as  aforesaid,  to  the  said  Alexander 
Kilg^ar,  son  of  my  brother  David  Kilgour,  for  his  own  right  and  use,  and  tliat  at  the 
fint  term  of  Whitsunday  or  Martinmaa  after  the  decease  of  the  longest  liver  of  me  and 
my  9atd  spouse ;  and  for  that  purpose  I  hereby  revoke  the  liferent  provision  in  favour 
of  the  said  Mary  Kilgour  and  Alexander  Kilgour,  and  the  destination  of  the  fee  in 
&Tour  of  their  children,  or  the  children  of  my  brother  John  Kilgour,  specified  in  the 
said  codicil." 

I  cannot  conceive  any  terms  more  clearly  indicative  of  a  mere  postponement  of 
payment,  as  distinguished  from  a  postponement  of  a  vesting  of  the  right.  It  is  a 
direction  to  pay  at  a  particular  term,  which,  though  not  absolutely  fix.ed  in  date,  is 
certain  to  exist  at  one  time  or  other ;  and  consequently  there  is  no  ground  whatever  for 
converting  this  into  a  condition.  For  here,  if  the  legacy  is  not  held  to  vest  a  morte 
iestatoris^  it  must  lapse  altogether.  It  is  not  conceived  in  favour  of  heirs,  or  any  set  of 
SDbstitates,  failing  Alexander  Kilgour.  There  is  no  person  in  whose  favour  it  can  be 
supposed  that  the  vesting  was  suspended ;  so  that  there  is  no  middle  term  between 
holding  the  legacy  to  vest,  or  holding  it  to  be  lapsed,  as  conditioned  on  Alexander 
Kilgour's  survivance  of  the  liferentrix.  This  just  brings  the  case  to  the  point  where  it 
must  stand.  Does  a  legacy  in  order  to  pay  a  sum  at  a  future  term  certain  to  arrive, 
imply  as  a  condition  of  the  right  that  the  payee  must  survive  the  term  of  payment. 
For  I  do  not  see  how  the  existence  of  the  trust  affects  the  question.  The  trust  had  no 
other  object  than  the  protection  of  the  rights  of  the  liferentrix.  In  regard  to  the 
legatee,  the  trustees  were  just  the  [468]  holders  of  a  fund,  for  which,  from  the  period 
of  the  testator's  death,  they  were  bound  to  account  to  the  legatee,  at  a  term  postponed 
indeed,  but  certain  to  arrive.  And  I  must  consider  that  direction  as  of  itself  sufficient 
to  vest  the  legatee's  right ;  because,  agreeably  to  the  ordinary  rale  of  law,  a  postponed 
term  of  payment  does  not  of  itself  import  as  a  condition  of  the  right  that  the  payee 
shall  survive  the  term.     The  right  vests,  though  the  time  for  enforcing  it  is  postponed. 

Accordingly  when  I  put  the  question  to  the  counsel,  whether  there  was  any  one  case 
in  which  it  was  held  that  the  postponement  of  a  legacy  to  one  individual  until  the  death 
of  another,  rendered  the  vesting  of  the  legacy  conditional  on  the  survivance — I  was 
answered  very  fairly  that  there  was  not.     Indeed,  in  the  only  question  in  which  the 
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point  seems  to  have  been  raised,  it  was  decided  the  other  way — I  mean  in  one  of  the 
branches  of  the  case  Wallace  v.  Wallace.  There  the  direction  to  the  trustees  was — 
"  After  the  decease  of  the  longest  liver  of  me  and  my  said  spouse,  I  hereby  appoint  my 
said  trustees  to  content  and  pay  or  assign,  and  make  over  to  the  persons  after  named, 
the  respective  sums  of  money  after  specified — viz.  to  Alexander  Wallace,  banker  in 
Edinburgh,  my  nephew,  the  sum  of  L.1000  sterling."  The  words  are  almost  identical 
with  those  used  in  this  settlement;  and  the  Court  found  "  that  the  legacy  of  L.1000, 
left  to  Mr.  Alexander  Wallace,  vested  in  him  at  the  death  of  the  testator  Alexander 
Houston,  and  now  belongs  to  representatives  of  the  said  Alexander  Wallace ; "  and  I  never 
understood  that  the  authority  of  the  judgment  on  this  particular  point  of  the  case  of 
Wallace,  has  been  in  any  degree  shaken  by  any  of  the  later  cases,  in  which  questions  as 
to  the  date  of  vesting  have  been  determined.  On  the  contrary,  in  that  of  Maxwell, 
May  25,  1837,  the  same  effect  was  given  to  nearly  the  same  form  of  words;  and  that 
founded  on  the  authority  of  the  case  of  Wallace.  And  in  all  of  the  later  cases  decided 
against  the  vesting,  there  were  expressions  employed  in  addition  to,  or  in  explanation 
of,  the  postponement  of  the  term  of  payment,  which  the  Court  held  to  imply  in  a  sound 
construction  of  the  deed,  the  testator's  intention  that  the  right  should  not  vest,  or,  in 
other  words,  that  the  right  of  disposal  in  the  first-named  legatee  should  be  withheld  for 
the  benefit  of  certain  other  objects  which  he  had  in  view.  Thus  in  the  case  of  Provan, 
January  14,  1840,  the  direction  was  after  the  death  of  the  liferentrix,  Mrs.  Jane  Telfer, 
'<  to  uplift  and  divide  the  principal  sum  among  her  children  equally ;  and  in  case  any  of 
tliem  shall  have  predeceased,  leaving  heirs  of  their  bodies,  the  share  of  such  deceased 
child  or  children  to  be  paid  to  their  heirs."  The  case  of  Johnstone,  June  9,  1840,  was 
something  of  the  same  kind.  There  was  a  direction  to  the  trustees  on  the  death  of 
the  liferenter,  "  to  pay  the  sum  of  L.500  equally  among  the  children  of  the  said  Jean 
Wait ;  and  in  case  any  of  the  children  of  my  said  sisters,  Elizabeth  and  Jean,  shall 
happen  to  die  before  their  said  parents,  and  leave  children  behind  them,  the  respective 
shares  of  those  so  predeceasing  shall  be  equally  divided  amongst  such  children.*^  In  both 
of  those  cases  the  rights  of  the  children  were  held  not  to  vest  a  morte  testatoris  ;  but  then 
the  judgment  of  the  Court  went  upon  the  special  terms  of  the  provisions,  which  were 
held  sufficiently  to  express  the  intention  of  the  testator,  that  the  disposable  rights  of 
the  children  should  emerge  only  when  the  power  of  division  on  the  part  of  the  trustees, 
and  the  number  of  the  sharers  were  ascertained  at  the  death  of  the  liferenters.  I  do  not 
think  that  those  cases,  or  any  of  the  others,  touch,  or  were  intended  to  touch,  the 
general  proposition  established  in  the  case  of  Wallace,  that  a  legacy  to  be  paid  to  one 
individual,  after  the  death  of  another,  does,  unless  controlled  by  [469]  indications  of  a 
different  intention  in  other  parts  of  the  deed,  vest  a  morte  testatorisy  notwithstanding 
the  postponement  of  payment. 

3dly,  If  such  be  the  true  import  and  effect  of  that  clause  of  the  deed  which  creates 
the  right,  I  do  not  think  that  the  character  of  the  right  is  affected  by  the  codicil  of 
1833.  By  that  codicil  the  testator  directs  the  trustee  to  make  over  the  household 
furniture  to  his  spouse  and  liferentrix,  and  to  pay  such  legacies  as  she  may  leave,  not 
exceeding  L.600,  "  out  of,  and  before  dividing  the  residue  of  my  estate."  Now,  there 
is  here  clearly  a  power  given  to  the  liferentrix  to  diminish  the  residue,  but  it  does  not 
appear  to  me  that  that  can  be  held  to  affect  the  right  of  the  legatee  as  dating  from  the 
testator's  death.  That  right  was  the  right  to  demand  from  the  trustees,  on  the  death  of 
the  liferentrix,  an  account  and  payment  of  one-half  of  the  free  residue  of  the  estate ; 
and  that  right  I  consider  to  have  vested  in  Alexander  Kilgour  from  the  death  of  the 
testator,  and  to  have  been  transmissible  to  his  disponees.  And  although,  by  the  nature 
of  the  codicil,  and  the  exercise  of  the  faculty  given  to  the  liferentrix,  the  result  of  that 
accounting  might  have  been  affected,  and  the  residue  diminished,  still  there  was  nothing 
in  that  which  affected  or  impaired  the  character  of  the  right  conferred  on  the  legatee, 
of  the  half  of  the  residue  by  the  original  settlement.  I  think  the  case  is  exactly  the 
same  in  a  legal  point  of  view  as  if  the  testator  had  inserted  among  the  legacies  of  the 
deed  of  1832,  ''such  further  sums  as  my  widow,  the  liferentrix,  shall  leave  by  will  to 
the  amount  of  L.600  j"  and  then  proceeded  and  directed  the  residue  to  be  paid  to 
Alexander  Eilgour  at  the  death  of  the  liferentrix.  The  circumstance  of  the  possible 
diminution  of  the  amount  of  the  fee  at  the  discretion  of  a  third  party,  does  not  affect 
the  vesting  of  the  fee  subject  to  that  variation  of  amount  Nothing  can  so  clearly 
illustrate  that  as  the  decisions  pronounced  in  the  cases  of  Sievwright  v,  Dallas,  and 
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llluchbank's  Trostees,  respecting  the  righte  of  children  in  a  particular  sum  vested  in 
trast,  with  a  power  of  division  conferred  on  the  father  or  mother.  In  those  cases  the 
right  of  each  child  was  found  to  vest,  and  consequently  to  be  transmissible,  though  the 
amount  was  variable,  in  a  very  wide  range  indeed,  at  the  discretion  of  the  father  or 
mother.  Upon  the  whole,  then,  I  am  clearly  of  opinion  that  the  Lord  Ordinary's  inter- 
locator  ought  to  be  adhered  to. 

Lord  Jbffrbt. — I  am  of  the  opinion  last  delivered ;  and  though  I  regret  that  there 
abould  be  any  difference  of  opinion,  I  am  the  less  disturbed  by  it  here,  inasmuch  as 
this  belongs  to  a  class  of  cases  in  which  we  are  not  determining  abstract  principles  of 
law,  but  applying  principles  of  a  very  loose  kind  to  the  circumstances  of  particular  cases. 
Bat  for  that  difference  of  opinion,  I  should  have  thought  this  one  of  the  clearest  of  the 
class  to  which  it  belongs.  Looking  to  the  cases,  I  think  that  almost  all  the  considera- 
tions which  separaiim  have  been  held  to  import  vesting,  concur  here,  as  to  the  half  of 
the  residue  given  to  Alexander  and  Mary  Kilgour.  With  regard  to  the  other  half, 
though  no  doubt  from  it  being  left  to  survivors  at  the  end  of  the  liferent,  vesting  was 
postponed,  yet  it  is  remarkable,  that  the  persons  named  as  the  children  who  were  then 
to  tiJ^e,  amount  to  no  fewer  than  ten  in  number ;  so  that  there  was  scarcely  any  chance 
of  the  bequest  lapsing  in  that  family.  In  that  view,  one  quite  understands  that  the 
testator  took  his  risk,  which  was  next  to  nothing,  of  intestacy  with  regard  to  that  half. 
Therefore  I  scarcely  think  it  an  exception  to  what  would  otherwise  appear  to  have  been 
the  enixa  vclunUxs  of  the  testator,  to  make  a  vested  settlement  of  his  whole  succession. 
In  that  view,  every  [460]  thing  concurs  to  imply  an  intention  of  vesting.  First,  the 
only  alternative  is  that  of  taking  the  whole  as  vested,  or  leaving  the  part  in  question  to 
go  to  an  unknown  heir  at-law.  l^hen  there  is  no  destination  over,  but  a  destination  to 
Alexander  Kilgour,  a  favoured  person,  only.  And,  finally,  you  have  a  great  number  of 
special  legacies,  and  the  precise  words  of  liferent  and  fee,  which,  when  a  trust  is  created, 
are  generally  held  to  vest  the  right  in  the  fiars,  simul  ac  semel,  with  that  in  the  life- 
renters.  I  hold  it  to  be  impossible  to  separate  the  condition  of  the  legacy  now  in 
question,  from  that  of  the  other  special  legacy  to  Mary  Kilgour.  But  if  these  are  held 
to  be  in  pari  casti,  it  does  appear  to  me  to  throw  a  strong  light  on  the  question  of 
intention,  which  alone  we  are  now  considering.  There  is  a  special  legacy,  and  then  the 
residue  is  given  to  Alexander  Kilgour. 

After  what  has  been  stated  by  Lord  Fullerton,  in  which  I  entirely  concur,  it  is  not 
necessary  for  me  to  go  into  the  principles  or  cases.  It  is  fixed  that  mere  postponement 
of  payment  does  not  affect  vesting.  I  shall  make  only  one  remark  as  to  the  effect  to 
be  given  to  the  last  codicil,  giving  the  widow  power  to  diminish  the  residue  to  the 
extent  of  L.600.  That  power  creates  a  risk  of  t?ie  amount  of  the  residue  being 
diminished ;  but  does  not  affect  the  question  of  vesting.  The  amount  must  always  be 
oncertain  up  to  the  period  of  distribution.  It  is  liable  to  be  diminished,  or  even 
extinguished,  by  the  failure  of  investments,  burning  of  houses,  falling  of  stocks,  and 
▼arious  other  contingences.  Personal  estate  is  always  exposed  to  these  risks :  And  this 
IB  adding  just  one  more  to  the  category,  or  list  of  casualties — to  the  chapter  of  accidents, 
in  short,  to  which  all  residues  are  exposed. 

Therefore,  on  the  whole,  I  entirely  concur  in  the  view  first  given,  and  in  that  of 
Lord  Fuilerton. 

The  Court  adhered,  and  remitted  the  case  to  the  Lord  Ordinary,  with  power  to 
decide  all  questions  of  expenses. 

[Cf.  Newton  v.  Thomson,  11  D.  455,  456;  Richardson's  Trustee  v.  Cope,  12  D.  863.] 
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Jamss  Clklland,  Pursuer. — Maitland, 

Mrs.  Ann  Baillib  or  Weir,  Defender. — Penney. 

Process — Transference — Succession. — Decree  of  transference  refused  to  be  pronounced 
against  the  widow  of  a  deceased  defender,  who  had  received  a  liferent  of  his  heritable 
property  and  a  bequest  of  certain  moveables,  his  heir  and  executor  having  both  entered 
to  his  succession  respectively. 
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The  late  William  "Weir  died  proprietor  of  the  lands  of  Shottsbnm,  and  was  also 
possessed  of  a  valuable  lease  under  the  Duke  of  Hamilton,  current  till  the  year  1858, 
of  the  farm  and  inn  of  Shotts,  with  the  right  of  levying  customs  at  the  Shotts  market. 
He  also  left  moveable  property  to  a  considerable  extent  By  special  deed,  Weir  bestowed 
upon  Mrs.  Ann  Baillie  or  Weir,  his  widow,  the  liferent  of  the  lands  of  Shottsbum,  in 
the  event  of  her  remaining  unmarried  ;  and  also  bequeathed  to  her,  in  absolute  property, 
all  his  household  furniture,  bed  and  table  linen,  silver  plate,  china,  and  plenishing  in 
his  house  at  the  time  of  his  decease. 

John  Weir,  brother  of  William,  took  up  his  heritage  as  heir,  and  his  sister,  Mrs. 
Mary  Weir  or  Fleming,  confirmed  executor,  and  gave  up  an  inventory  of  effects  to  the 
value  of  about  L.1400,  the  inventory  including  the  household  furniture  and  moveables 
bequeathed  to  the  widow. 

An  action  at  the  instance  of  James  Glelland  was  in  dependence  against  William 
Weir  at  the  time  of  his  death.  Glelland  then  brought  a  transference,  in  which  he 
called  Mrs.  Ann  Baillie  or  Weir,  the  widow,  and  John  Weir,  as  "  executors  decerned 
and  confirmed,  or  heirs  served  and  re  toured  to  the  said  deceased  William  Weir,  at  least 
as  lawfully  charged  to  enter  and  confirm  heirs  and  executors  to  him  within  forty  days, 
conform  to  Act  of  Parliament ;  or  as  having  accepted  of  a  deed  left  by  the  deceased 
with  the  provisions  therein  in  their  favour,  and  intromitted  with  the  property,  heritable 
and  moveable,  which  belonged  to  him ;  or  as  otherwise  representing  him  on  one  or  other 
of  the  passive  titles  known  in  law." 

Decree  of  transference  was  of  consent  pronounced  again  John  Weir;  but  Mrs. 
Weir,  the  widow,  objected  to  the  process  being  transferred  against  her. 

Glelland,  the  pursuer,  pleaded ; — 

1.  The  defender,  as  sole  disponee  of  her  late  husband,  and  having  unqualifiedly 
accepted  of  the  disposition  and  settlement  granted  by  him  in  her  favour,  with  the  whole 
property  and  effects  thereby  conveyed,  and  having  otherwise  intromitted  with  his 
moveable  estate,  has  no  ground  for  opposing  the  conclusions  of  the  action  of  trans- 
ference— more  especially  seeing  that  the  pursuer's  debt  against  the  deceased  exceeds  in 
amount  [462]  the  value  of  all  the  property,  both  heritable  and  moveable,  that  belonged 
to  him. 

2.  The  defender,  while  she  accepts  and  abides  by  her  late  husband's  conveyance  in 
her  favour,  and  holdjs  possession  of  his  property,  is  bound,  as  one  of  his  representatives, 
to  take  upon  herself  a  liability  for  his  debts,  to  the  extent  and  effect,  at  least,  of  having 
the  original  process,  in  dependence  at  the  time  of  his  death,  transferred  against  her  in 
statu  quo. 

3.  The  defender  is  bound  to  submit  to  decree  of  transference  being  pronounced,  as 
above,  or  to  renounce  the  succession  conferred  upon  her  by  her  late  husband's  disposition 
and  settlement. 

Mrs.  Weir  gave  a  minute  into  process  in  the  following  terms  : — *'  That,  in  the  event 
of  the  action  being  dismissed  as  against  her,  she  was  willing  to  hold  that  any  verdict 
and  decree  to  be  obtained  by  the  pursuer  against  the  executor  and  heir  of  her  late 
husband,  in  the  original  action  now  sought  to  be  transferred,  should,  in  any  question 
with  her,  be  conclusive  as  to  the  amount  of  the  pursuer's  debt  against  the  estate  and 
representatives  of  her  deceased  husband,  reserving  all  questions  as  to  her  liability  as  a 
beneficiary  of  her  husband,  and  the  extent  of  that  liability;  and  further,  that,  in  the  event 
of  the  pursuer  obtaining  such  decree,  the  said  defender  should  not  object  to  any  account- 
ing competent  to  the  pursuer  to  ask  for  the  proceeds  and  profits  of  the  portion  of  her 
husband's  estate  possessed  by  her,  on  the  ground  of  the  same  being  frucius  bona  fide 
pereepii  et  consumpiij  but  reserving  to  her  cdl  other  lawful  defences. 

She  pleaded ; — 

1.  The  defender,  Mrs.  Weir,  not  being  the  legal  representative  of  her  deceased 
husband,  this  action  of  transference  is  incompetently  and  improperly  directed  against 
her.  There  is  no  legal  warrant  for  compelling  a  mere  legatee  or  party  having  a  special 
provision,  far  less  a  creditor  of  the  deceased,  (as  the  defender,  as  his  widow,  truly  is,) 
to  assume  the  place  and  liabilities  of  defender  in  a  transference. 

2.  Even  supposing  that  the  defender  were  liable  to  the  creditors  of  the  deceased 
in  quantum  lucrata,  yet  this  would  be  a  mere  subsidiary  liability  to  that  of  the  legal 
representative,  and  would  not  warrant  the  defenders  being  called,  along  with  the  repre- 
sentative in  the  transference,  as  proper  defender  therein.     The  defender  has  satisfied 
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every  legitimate  interest  on  the  part  of  the  pursuer,  by  agreeing  to  hold  any  decree  which 
may  be  obtained  against  the  legsJ  representatives  as  a  conclusive  constitution  of  the  debt. 

3.  In  any  view,  the  pursuer  is  not  entitled  to  decree  against  the  defender,  in  the 
general  terms  concluded  for  in  the  summons. 

The  Lord  Ordinary  "  assoilzies  the  defender,  Mrs.  Ann  Baillie  or  Weir,  from  the 
eoQcIosions  of  the  action,  and  decerns ;  and  finds  her  entitled  to  expenses."  ^ 

[463]  Glelland  reclaimed. 

Lord  Medwyn. — I  concur  in  the  view,  that  we  are  not  to  take  into  view  the  minute 
lodged  by  the  widow.  If  the  pursuer  is  entitled  to  have  the  action  which  he  raised 
against  her  husband  transferred  against  her  as  a  joint  defender  with  his  heir  and  his 
executor,  any  thing  she  undertakes  by  that  minute  will  not  deprive  the  pursuer  of  his 
right  Indeed,  I  do  not  see  that  she  gives  up  any  thing  by  it,  except  the  right  to  urge 
a  plea  I  should  think  not  very  pleadable  ;  for,  if  the  debt  has  been  constituted  against 
the  representatives  of  her  husband,  doing  their  duty  to  resist  the  demand  when  they 
eome  against  her,  I  do  not  see  that  she  could  object  to  the  constitution  of  the  debt,  if 
QoJQst.  We  have  thus  the  naked  case  to  dispose  of,  whether,  when  a  defender  has  died 
petideiUe  processus  the  pursuer  is  entitled,  besides  having  the  process  transferred  against 
the  heir  and  also  executor  of  the  deceased,  if  these  are  different  persons,  both  having 
taken  benefit  by  his  succession,  also  to  have  it  transferred  in  the  same  process,  and  at 
the  same  time,  against  his  widow,  to  whom  he  has  given  a  liferent  of  part  of  his  heritage, 
to  terminate,  however,  on  a  second  marriage,  and  a  gift  of  his  household  furniture,  and 
even  putting  her  in  front  as  the  principal  defender.  She  avers  that  this  liferent  is  not 
of  greater  value  than  her  legal  provision ;  and,  at  all  events,  as  the  heir  has  succeeded  to 
a  Valuable  lease,  current  till  1858,  and  the  executor  has  given  up  the  moveable  succes- 
sion at  L.1400,  these  are  the  legal  representatives  of  the  deceased,  who  are  liable  in  the 
first  instance  ;  and  it  is  only  after  they  have  been  discussed,  and  in  an  action  founded 
(HI  other  media,  that  she  can  be  called  upon  for  payment  of  the  surplus  remaining  unpaid. 
The  deceased  has  not  disinherited  his  heir,  nor  has  he  named  another  as  executor,  leav- 
ing his  property  to  an  heir  of  provision.  It  might  be  competent  to  obtain  a  transference 
in  such  a  case  against  the  heir  of  provision.  But  it  is  quite  new  to  me,  that  where 
there  is  both  an  heir  and  executor,  and  a  transference  raised  against  them,  and  both 
admitting  succession  and  intromission  and  liability,  that  transference  is  also  sought  as  in 
this  case  against  another,  "  as  having  accepted  of  a  deed  left  by  the  deceased,  with  pro- 
mons  therein,  in  her  favour.''  The  widow  is  not  an  heir,  nor  by  this  deed  made  so ; 
she  is  a  mere  liferentrix ;  even  heirs  are  liable  in  a  certain  order  for  the  debts  of  their 
predecessor,  and  the  heir  of  line  must  be  discussed,  unless  in  regard  to  obligations 
regarding  a  particular  subject,  or  which  are  specially  to  be  paid  out  of  [464]  it.  She 
can  only  be  liable  m^sidiarie,  and  after  the  other  parties  have  been  discussed,  and  the 
property  taken  up  by  them  exhausted.  Suppose  no  action  had  been  raised  in  the 
husband's  lifetime,  could  the  pursuer  have  raised  an  action  against  his  widow  for  his 
debt  as  a  lucrative  successor,  when  he  had  both  an  heir  and  executor  intromitting  with 
hia  property,  and  liable  for  his  debts.  I  humbly  think  his  action  would  not  be  well  laid, 
and  that  he  would  be  obliged  to  call  the  representatives  of  his  debtor,  and  constitute 
hia  daim  against  them.  If  they  were  unable  to  pay,  he  might  have  a  claim  against  the 
I — ^ — . 

^ "  Note. — In  the  circumstances,  the  Lord  Ordinary  does  not  think  there  is  any 
ground  on  which  the  pursuer  can  insist  in  a  transference,  in  the  manner  and  to  the 
effect  concluded  for.  And  although  the  concessions  made  by  the  defender  in  the  minute 
lodged  by  her  might  not  be  sufficient  to  prevent  decree  of  transference  being  pronounced, 
were  the  pursuer  otherwise  entitled  to  it,  the  Lord  OrdiiHiry  has  the  less  difficulty  in 
asBoilzieing  the  defender,  when  he  considers  the  terms  of  that  minute,  by  which  the 
defender  not  only  removes  the  possible  inconvenience  which  the  pursuer  alleges  he 
might  sustain  by  the  defender  afterwards  attempting  to  question  the  validity  of  any 
deoee  of  constitution  that  might  be  obtained  by  him — the  defender  agreeing  that, 
whatever  decree  shall  be  pronounced  in  favour  of  the  pursuer  in  the  original  action, 
shall,  to  all  the  effects  of  a  decree  of  constitution,  be  binding  on  her — but  also  states 
that,  in  any  claim  of  accounting  against  her  for  the  proceeds  and  profits  of  the  property 
oade  over  to  her,  which  might  follow  on  such  decree,  she  will  not  defend  herself  on  the 
ground  of  the  same  being  fruchts  bona  fide  percepH  et  consumpti,*^ 
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widow,  in  so  far  as  she  could  not  protect  herself  as  a  creditor  of  her  hosband,  but  this 
only  by  ulterior  proceedings.  Now,  can  the  pursuer  have  any  higher  right  when  he 
wishes  to  transfer  the  action  raised  against  the  debtor  against  his  representatives,  who 
have  succeeded,  and  do  represent  him.  When  he  brings  them  into  the  field,  and  the 
action  is  transferred  against  them,  he  has  got  all  he  is  entitled  to ;  he  has  in  the  field 
those  qui  meiineni  personam  defuncti,  with  his  property  disposable  for  his  creditors. 
But  here  the  pursuer  not  only  insists  upon  having  the  widow  also  in  the  field,  who  does 
not  represent  the  deceased,  but  places  her  in  front  of  the  battle.  She  is  first  called  ; 
she  must  fight  not  merely  her  own  liability,  so  far  as  her  bequest  may  exceed  her  legal 
provision,  or  what  it  might  be  competent  for  him  to  settle  on  his  widow,  but  be  at  the 
expense  of  defending  the  process  throughout.  The  pursuer  may  use  diligence  against 
her  in  the  meantime,  and,  if  he  obtains  decree  against  her  as  a  joint  defender,  he  may 
cause  her  to  pay  the  whole  claim  and  the  expenses  of  process,  without  discussing  the 
legal  representatives  of  her  husband,  and  leave  her  to  seek  her  relief  by  a  process  against 
those  who  were  the  true  debtors.  This,  I  think,  is  contrary  to  any  proper  system  of 
pleading,  and  I  must  be  of  opinion  that  it  is  not  supported  by  any  authority  in  our  law. 

Lord  Moncrsiff. — I  am  of  the  same  opinion.  I  can  see  no  trace  of  a  right  to 
transfer  against  this  special  disponee.  We  have  here  both  the  heir  and  executor  who 
have  entered,  and  the  pursuer  persists  in  bringing  a  mere  liferentrix  into  the  cause.  She 
is  not  an  heir  of  provision.     It  would  be  a  dangerous  precedent. 

Lord  Cogkburn. — I  am  of  the  same  opinion.  There  is  no  authority  for  bringing  a 
person  into  the  field  who  is  not  a  representative.  She  is  neither  heir  in  heritage  nor 
in  mohUibus,  Though  not  a  legatee  in  form,  she  is  quoad  hoc  in  substance.  She  does 
not  represent  the  deceased. 

Lord  Justice-Clerk. — I  will  not  differ,  although  I  think  there  are  more  difficulties 
in  the  case  than  have  occurred  to  the  rest  of  the  Court.  I  should  give  more  effect  to 
the  fact,  that  a  party  is  a  special  disponee  of  the  heritage,  and  so  far  from  seeing  danger 
in  the  course  proposed  by  the  pursuer,  it  seems  to  me  to  be  consonant  to  justice,  and  to 
save  expense,  and  prevent  the  disponee  making  away  perhaps  with  the  only  fund  for 
payment. 

The  Court  adhered,  with  additional  expenses. 

Authority  for  Pursuer, — Erskine,  IIL  8,  51. 
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John  Chanter  and  Company,  Pursuers. — BtUherfurd — Moncreiff. 
William  Thoms,  Compearer. — SoL-Gen,  Anderson — (?.  Dtmdas, 

Process — Compearance. — Where  the  defender  in  a  reduction  had  consented  to  decree 
being  pronounced  in  terms  of  the  libel,  rather  than  incur  the  expense  of  a  jury-trial. 
Circumstances  in  which  the  Court  refused  to  allow  a  party  having  an  interest  to 
support  the  deed  under  challenge,  to  appear  and  defend  the  action. 

Peter  Borrie,  of  the  Tay  Foundery,  Dundee,  entered  into  a  contract  with  Messrs. 
John  Chanter  and  Company,  by  which  he  engaged  to  furnish  them  with  six  locomotive 
engines  by  a  specified  time.  William  Thoms  came  under  an  engagement  as  cautioner 
for  Borrie,  for  the  delivery  of  three  of  these  engines  on  board  of  a  vessel  bound  for 
London.  Some  differences  arose  between  Chanter  and  Company  and  Borrie,  as  to  the 
manner  in  which  the  latter  had  implemented  his  part  of  the  contract,  with  regard  to  the 
completeness  of  the  engines,  and  the  time  at  which  he  had  delivered  them ;  but  a  deed 
of  agreement,  by  which  all  these  disputes  were  settled,  was  subsequently  entered  into 
between  them.  Chanter  and  Company  having  thereafter  brought  an  action  of  payment 
and  damages  for  non-fulfilment  of  the  contract  against  Borrie,  and  also  against  Thoms 
the  cautioner,  the  defenders  founded  upon  this  agreement  as  excluding  the  action.  To 
obviate  this  plea.  Chanter  and  Company,  pending  the  action  of  payment  and  damages, 
brought  an  action  against  Borrie  for  the  purpose  of  reducing  the  agreement,  on  the 
ground  that  the  agent  who  had  acted  for  them  in  making  the  arrangement,  had  exceeded 
his  powers.    Thoms,  who  had  not  been  a  party  to  the  deed,  was  not  called  as  a  defender. 

After  a  record  had  been  prepared  in  the  action  of  reduction,  and  issues  adjusted,  and 
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cause  had  been  set  down  for  trial,  a  joint  minute  of  compromise  was  given  in  for 
Borrie's  trustee,  (he  having  in  the  mean  time  been  sequestrated,)  and  Chanter  and  Com- 
pany, in  which  the  former  stated  that  he  was  willing,  under  certain  conditions,  that 
decree  should  be  pronounced  in  terms  of  the  libel,  rather  than  incur  the  expense  of  going 
to  ^ial ;  and  the  latter  having  consented  to  the  above,  craved  the  Court  to  pronounce 
decree  of  reduction  accordingly. 

Upon  this  Thoms  appeared  in  the  process,  and  gave  in  a  minute,  stating,  that  in  his 
record  in  the  leading  action  of  payment  and  damages,  he  had  founded  upon  this  agree- 
ment, his  interest  to  support  its  validity  being,  that  if  it  were  found  to  be  a  valid  and 
sabsisting  deed,  it  settled  all  the  questions  between  the  principal  parties,  and  had  conse- 
quently the  effect  of  relieving  him  as  cautioner ;  that  the  proposed  compromise  would 
thus  seriously  affect  his  rights  and  interests,  and  he  had  been  advised  that  [466]  the 
reaaons  of  reduction  were  ill-founded ;  he  therefore  craved  the  Court  to  withhold  inter- 
posing its  authority  to  the  minute  of  compromise,  and  to  allow  him  to  sist  himself  as  a 
defender,  in  order  that  he  might  support  the  validity  of  the  deed  of  agreement. 

Lord  Mbdwyn. — ^My  difficulty  is  this,  whether  this  cautioner,  not  being  a  party  to 
the  action  of  reduction,  can  be  affected  by  what  is  done  between  these  parties.  I  think 
we  must  pronounce  decree  of  reduction,  but  I  think  there  ought  to  be  some  reservation 
of  his  interests. 

Lord  Moncreipp. — I  do  not  think  that  we  have  any  thing  to  do  with  that.  We 
have  nothing  but  this  application  before  us.  If  he  is  entitled  to  have  his  interests  pro- 
tected, the  law  itself  will  reserve  them  for  him. 

Lord  Justicb-Clbrk. — The  first  question  is,  whether  this  party  can  compear.  If  he 
cannot,  I  do  not  think  he  is  entitled  to  ask  any  qualification  of  the  decree.  Let  us  see 
what  his  interest  is.  The  leading  action  is  one  by  Chanter  and  Company  against  Borrie 
for  non-fulfilment  of  the  contract,  and  against  Thoms  under  his  guarantee.  This  agree- 
ment which  Thoms  seeks  to  support,  is  not  an  act  done  by  Chanter  and  Company  before 
the  period  for  fulfilment  of  the  contract ;  it  was  not  entered  into  till  after  that  date. 
Both  of  the  defenders  found  upon  this  agreement  Chanter  and  Company  then  bring  a 
reduction.  They  do  not  make  Thoms  a  party  to  this  action,  although  certainly  they 
were  aware  that  he  had  stated  a  plea  founded  upon  the  agreement.  Neither  does  Thoms 
then  propose  to  sist  himself.  Indeed  when  Chanter  and  Company,  after  the  bankruptcy, 
propose  to  him  to  consent  that  the  verdict  to  be  obtained  in  the  reduction  should  be 
held  as  binding  on  him,  he  does  not  agree  to  the  proposal.  He  refuses  to  become  a  party, 
and  having  taken  this  course,  and  having  left  the  case  in  the  hands  of  Borrie's  trustee, 
he  now  wishes  to  appear  and  plead  his  interest  under  the  agreement.  I  think  it  is  too 
kte  for  him  to  come  forward  now.  It  would  be  a  bad  precedent  to  allow  a  party  to 
appear  in  these  circumstances.  I  think  that  we  must  pronounce  a  decree  of  reduction, 
and  allow  the  decree  to  be  used  according  to  its  effect  in  hw. 

Lord  Medyhtn. — All  that  I  was  anxious  for  was,  that  his  interests  should  be  reserved 
entire  from  the  effect  of  this  private  compact.     But  it  is  clear  that  he  cannot  appear. 

Lord  Cookrtjrn  concurred  with  Lords  Justice-Clerk  and  Moncreiff. 

The  Court  accordingly  pronounced  an  interlocutor,  reducing  in  terms  of  the  conclu- 
flkms  of  the  summons* 
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Thomas  Hutchison  and  Others,  (Armstrong's  Assignees,)  Pursuers. — 

Ridherfurd — Penney, 

The  National  Loan  Fund  Life  Assurance  Society,  Defenders. — 

Sol.'Oen.  Anderson. — G,  Grani. 

Inturance — Warrandice — Process — Issues. — The  proposal  for  a  life  insurance  and 
lelatiYe  declaration,  which  formed  the  hasis  of  the  contract  in  the  policy  subsequently 
.granted,  contained  a  declaration  that  the  party  had  no  disease,  or  symptom  of  disease, 
and  was  then  in  good  health,  and  ordinarily  enjoyed  good  health,  and  that  no  material 
ciieainstances  or  information  touching  health  or  habits  of  life,  with  which  the  insurers 
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ought  to  be  made  acquainted,  was  withheld :— Held  that  this  imported  a  warranty 
only  to  the  efifect  that  the  declarant  was  and  had  been,  according  to  her  own 
knowledge  and  reasonable  belief,  free  from  any  disease,  or  symptom  of  disease, 
material  to  the  risk,  and  did  not  import  a  warranty  against  any  latent  imperceptible 
disease  that  could  only  be  discovered  by  post  mortem  examination,  or  from  symptoms 
disclosing  themselves  at  an  after  period  of  time. 

In  April  1843,  Mrs.  Armstrong,  Leith,  effected  an  insurance  upon  her  life  for  L.499, 
19s.  with  the  agent  in  Edinburgh  for  the  National  Loan  Fund  Life  Assurance  Society 
of  London.  Sb^e  died  on  28th  October  following,  having  assigned  the  policy  to  Thomas 
Hutchison  and  two  others.  These  parties  raised  action  upon  the  policy  against  the 
Insurance  Company,  who  defended  upon  the  ground  of  breach  of  warranty  on  the  part 
of  the  insured,  alleging  that,  at  the  date  of  the  insurance,  she  was  of  intemperate  habits, 
and  labouring  under  disease  of  the  liver,  which  resulted  in  dropsy,  of  which  she  died. 

This  being  denied  by  the  pursuer,  the  case  was  sent  to  the  issue-clerks,  who  returned 
the  following  issues : 

"  It  being  admitted  that,  on  the  4th  April  1843,  the  defenders  granted  the  policy  of 
insurance,  No.  5  of  process,  whereby,  in  consideration  of  a  certain  premium,  and  on 
certain  conditions  therein  set  forth,  the  defenders  agreed  to  pay  to  the  executors, 
administrators,  or  assignees  of  the  said  Mrs.  Ann  Paton  or  Armstrong  the  sum  of  L.499, 
19s.  after  her  death,  and  that  the  right  to  the  said  policy  is  now  in  the  pursuers,  as 
assignees  of  the  said  Mrs.  Ann  Paton  or  Armstrong : 

"  It  being  also  admitted  that,  on  the  28th  October  1843,  the  said  Mrs.  Ann  Paton 
or  Armstrong  died  ? 

*' Whether  the  defenders  are  indebted  and  resting-owing  to  the  pursuers  the  said 
sum  of  L.499, 19s.,  contained  in  the  said  policy,  or  any  [468]  part  thereof,  with  interest 
thereon  from  the  day  of  February  1844 1 

"Or, 
"  Whether,  by  fraudulent  misrepresentation,  or  undue  concealment  as  to  the  health 
or  habits  of  the  said  Mrs.  Ann  Paton  or  Armstrong,  the  defenders  were  induced  to  grant 
the  said  policy  1 " 

The  defenders  were  dissatisfied  with  the  counter-issue,  and  proposed  the  following 

instead : — 

"  Or,  Whether,  on  the  part  of  the  said  Mrs.  Armstrong,  there  was  a  breach  of  the 
conditions  on  which  the  said  policy  was  granted,  or  by  fraudulent  misrepresentation, 
concealment,  or  non-communication  of  information  touching  the  health  and  habits  of 
the  insured,  the  defenders  were  induced  to  grant  the  said  policy  1 " 

The  Lord  Ordinary  made  avizandum  with  the  record  (unclosed)  and  issues  to  the 
Court,  who  remitted  back  to  his  Lordship  to  hear  parties  further  on  the  first  two  pleas 
in  law  maintained  by  the  defenders.     These  pleas  were  as  follows : — 

1.  Mrs.  Armstrong,  in  whose  right  alone  the  pursuers  stand,  undertook  a  legal 
warranty  that  the  statements,  and  allegations  contained  in  the  proposal,  declaration,  and 
relative  documents,  were  true,  by  agreeing  that  they  should  form  the  basis  of  the  con- 
tract between  her  and  the  defenders. 

2.  The  policy  libelled  is  void,  in  consequence  of  a  breach  of  this  warranty. 

The  statements,  the  legal  import  and  extent  of  which  formed  the  question  between 
the  parties  as  to  the  terms  of  the  issues,  were  contained  in  the  answer  to  the  tenth 
query  in  the  "  proposal  for  insurance,"  a  printed  form  of  the  society,  and  in  the  declara- 
tion by  the  insured  appended  thereto.  The  query  was — "  Has  the  party  an  habitual 
cough,  or  any  disease  or  symptom  of  disease)''  and  the  answer  was  "No."  The 
declaration  appended  was  in  these  terms  : — 

"  I  do  hereby  declare,  that  the  age  of  me,  the  above-named,  does  not  now  exceed 
forty-three  years ;  that  I  am  now  in  good  health,  and  do  ordinarily  enjoy  good  health  ; 
and  that  in  the  above  proposal  I  have  not  withheld  any  material  circumstances  or  infor- 
mation, touching  the  past  or  present  state  of  health,  or  habits  of  life,  of  me  the  said  Ann 
Armstrong,  with  which  the  directors  of  the  National  Loan  Fund  Life  Assurance  Society 
ought  to  be  made  acquainted.     And  I  do  hereby  agree,  that  this  declaration  and  the 
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above  proposal  shall  be  the  basis  of  the  contract  between  me  and  the  said  society ;  and 
that  if  any  fraudulent  or  untrue  alle-  [468]  -gation  be  contained  herein,  or  in  the  pro- 
posal, all  monies  which  shall  have  been  paid  on  account  of  such  assurance  shall  be 
forfeited  to  the  said  society,  and  the  policy  void. — Dated  this  28th  day  of  March  1843. 

"Ann  Abmstrono." 
"Witness — John  Henderson." 

The  policy  recited  the  proposal  and  declaration,  and  contained  this  provision : — 

*'  Provided  always,  that  in  case  any  fraudulent  or  untrue  allegation  be  coniained  in 
the  said  recited  declaration,  or  in  the  proposal  therein  referred  to,  or  in  any  of  the 
testimonials  or  documents  addressed  to  and  deposited  with  the  said  society  in  relation 
to  the  said  assurance,  then  this  policy  shall  be  void,  and  all  monies  paid  thereunder  shall 
be  forfeited  to  the  said  society." 

The  statements  as  to  hecdth,  the  pursuers  maintained,  amounted  only  to  this,  that 
the  insured  was  free  from  any  apparent  or  sensible  disease,  or  symptom  of  disease ; 
while  the  defenders,  on  the  other  hand,  maintained  that  they  amounted  to  an  absolute 
warranty,  not  only  that  the  insured  had  never  felt  herself  to  be  affected  with  any  com- 
plaint, or  exhibited  any  symptom  of  complaint  requiring  to  be  disclosed,  but  that, 
whether  felt  or  not,  no  disease  in  any  form  existed  in  her  constitution ;  and  contended 
that  they  ought  to  be  allowed  an  issue,  under  which  they  would  be  entitled  to  a  verdict,^ 
upon  proving  that,  at  the  date  of  the  insurance,  such  disease  existed  in  the  constitution 
of  the  insur^,  whether  she  knew,  or  could  possibly  have  known  of  ic,  and  whether  it 
had  the  e£Fect  of  shortening  her  life  or  not. 

The  Lord  Ordinary  ordered  minutes  of  debate,  and  made  avizandum  therewith  to  the 
Court,  issuing  the  subjoined  note.^ 


^  The  authorities  for  the  parties  will  be  found  at  the  end  of  the  report. 

-  "  NoTB. — The  state  of  the  proceedings  is  so  far  explained  by  the  interlocutors  of 
19th  March,  and  12th  and  18th  June,  1844.  It  is  only  necessary  to  add,  that  the 
record  was  afterwards  closed  on  the  5th  July,  and  that  it  was  considered  to  be  advisable 
that  the  argument  of  the  parties  upon  the  question  raised  by  the  defenders  on  the 
warranty  in  the  contract  of  insurance  should  be  put  into  writing.  This  has  been  done, 
and  the  Lord  Ordinary  now  reports  the  case  to  the  Court. 

"  One  thing  is  quite  clear,  that  in  determining  the  question  of  law,  which  it  was 
thought  should  be  decided  before  the  trial,  with  a  view  to  which  the  issues  formerly 
reported  were  prepared,  the  Court  cannot  be  in  the  slightest  degree  influenced  by  the 
consideration  thrown  out  by  the  defenders,  that  insurance  companies  are  not  in  the 
custom  of  taking  objections  to  payment  of  a  policy  on  the  grounds  of  slight  deviations 
from  the  statements  or  declarations  embraced  by  the  warranty  on  which  the  contract  is 
founded,  and  that  it  is  only  where  they  have  reason  to  suppose  that  there  has  been  some 
degree  of  fraud  or  improper  practice  in  effecting  the  insurance,  that  they  avail  them- 
selves of  the  strict  rules  of  warranty  in  resisting  compliance  with  a  demand  for  imple- 
ment. Whatever  may  be  the  leaning  of  insurance  companies  to  liberality  in  dealing 
with  claims  upon  them,  the  Court,  in  deciding  whether  the  plea  on  which  the  defenders 
rely  be  well  founded  or  not,  must  look  only  to  what  the  principle  cQntended  for  by 
them,  in  point  of  law,  would  go,  and  what  it  would  give  them  a  right  to,  and  not  to 
the  way  in  which  they  might  be  disposed  to  act  upon  it. 

'*  The  present  case,  in  so  far  as  now  brought  before  the  Court,  relates  entirely  to  a 
question  of  law  arising  upon  the  warranty  in  the  contract  which  was  entered  into  with 
the  defenders. 

"  It  will  be  observed,  that  there  is  no  point  raised  with  respect  to  the  law  of  the 
contract  in  the  matter  of  warranty,  where,  in  answer  to  a  general  query — such  as, 
*  whether  the  party  whose  life  is  insured  has  any  disorder  tending  to  shorten  life ' — the 
party  has  made  a  false  statement,  either  in  the  knowledge  of  its  untruth,  or  without 
excusable  ignorance  of  its  untruth,  where,  in  answer  to  such  query,  or  contrary  to  the 
terms  of  the  declaration,  the  party  has  withheld,  either  wilfully,  or  by  negligence,  or 
inattention,  or  from  an  innocent  belief  it  may  be,  that  they  were  unimportant,  facts 
which  the  insurers  allege  ought  to  have  been  communicated  to  them,  and  the  statement 
of  which,  in  the  one  case,  or  the  non-communication  in  the  other,  they  contend  infers  a 
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[470]  Lord  Pbbsidbnt. — If  I  thought  the  view  pressed  by  the  Insurance  Company 
was  the  law,  I  should  say  there  was  an  end  to  all  life  insurance  in  time  to  come. 
[471]  But  I  conceive  that  the  doctrine  of  warranty  is  pushed  by  them  to  an  extravagant 
length.     Xhough  there  are  equivocal  expressions  in  the  authorities,  I  think  [472]  it  is 

breach  of  warranty.  In  these  cases,  it  is  not  disputed  that  it  must  be  left  to  the  jury — 
with  such  directions  as  the  Court  may  think  necessary — to  say  whether  the  facts 
referred  to  were  of  such  materiality,  that  their  suggestion  or  suppression  ought  to  vacate 
the  policy. 

"  Further,  there  is  strictly  no  point  here  raised  with  regard  to  the  legal  rule  appli- 
cable to  the  case,  where,  in  reference  to  any  of  the  specific  things  made  the  subject  of 
special  enquiry,  and  receiving  a  special  answer  by  the  insured,  (as,  for  instance,  in 
relation  to  the  particular  diseases  mentioned  in  query  9  of  the  proposal  to  which  the 
declaration  refers,)  an  untrue  answer  shall  have  been  returned,  not  only  not  knowingly, 
but  in  excusable  ignorance  of  the  real  state  of  the  fact.  The  law  as  to  this  may  bear 
upon  the  law  of  the  matter  actually  presented  for  disposal,  but  that  matter  itself  is 
wider  in  its  scope,  and  affects  more  extensively  the  rights  and  interests  of  parties  under 
contracts  of  insurance  on  lives. 

"  The  tenth  query  in  the  proposal  for  insurance  on  the  life  of  the  late  Mrs.  Arm- 
strong is,  *  Has  the  party  an  habitual  cough,  or  any  disease,  or  symptom  of  disease  ? ' 
The  answer  is,  *No.'  Then,  in  the  declaration  appended  to  the  proposal,  Mrs.  Arm- 
strong declares,  intei-  aliUy  *  that  I  am  now  in  good  health,  and  do  ordinarily  enjoy  good 
^  health ; '  and  it  concludes  as  follows,  '  and  I  do  hereby  agree  that  this  declaration  and 

*  the  above  proposal  shall  be  the  basis  of  the  contract  between  me  and  the  said  society  : 

*  and  that  if  any  fraudulent  or  untrue  allegation  be  contained  herein,  or  in  the  proposal, 
'  all  monies  which  shall  have  been  paid  on  account  of  such  assurance  shall  be  forfeited 

*  to  the  said  society,  and  the  policy  void.'  In  the  policy  issued  upon  this  proposal  and 
declaration,  the  declaration  is  embodied,  afid  amounts,  it  is  said,  to  a  conditional  war- 
ranty, which  must  be  strictly  true  or  complied  with,  and  upon  the  truth  of  which  the 
whole  contract  depends. 

**  The  defenders  allege  that  there  has  been  a  breach  of  the  warranty  thus  undertaken 
by  the  insured.  And,  without  going  into  the  details,  it  will  be  found  that  their  plea 
upon  the  warranty  results  in  this,  that  if  it  shall  be  proved  that,  at  the  date  of  opening 
the  policy,  Mrs.  Armstrong  was  not  healthy,  or  free  from  disease,  but  was  affected  by  a 
particular  disease,  (not  being,  however,  one  of  those  particularly  mentioned,  and  in 
regard  to  which  a  special  query  was  put  and  answer  given,)  this  amounts  in  law  to  a 
breach  of  warranty,  although,  to  aU  appearance,  and  so  far  as  her  knowledge  went^  she 
was  at  the  time  in  perfect  and  robust  health,  and  had  no  disease  whatever;  and, 
although  there  may  have  been  no  negligence  or  want  of  attention  to  render  her  actual 
ignorance  inexcusable,  the  disease  alleged  to  have  existed  never  having  exhibited  itself, 
and  being,  while  present  in  the  frame,  entirely  undiscemible  to  all  ordinary,  or  even  the 
most  skilful  observation.  The  plea  of  the  defenders  seems  truly  to  amount  to  this,  and 
it  is  upon  it — with  certain  qualifications  (to  be  immiadiately  adverted  to)  as  to  the  nature 
and  extent  of  the  disease,  which  the  defenders  seem  to  be  disposed  to  admit  may  still 
be  left  to  the  jury,  under  the  direction  of  the  Judge  who  tries  the  cause — that  the 
opinion  of  the  Court  is  desired ;  and  it  is  impossible  to  disguise  that,  whatever  may  be 
the  difficulties  involved  in  it,  it  raises  a  point  of  immense  importance  to  all  those 
interested  in  life  insurances,  taking  it  apart,  as  it  must  be  taken,  from  the  feelings  of 
liberality  by  which  insurance  companies  may  generally  be  influenced  in  settling  claims 
made  upon  them. 

"  The  doctrine  of  warranty,  as  it  seems  to  be  recognised  in  England,  is  a  very  strict 
and  stringent  one.  Warranty,  it  is  said,  is  a  condition  precedent,  and  whether  the  thing 
warranted  was  material  or  not;  whether  the  breach  of  it  proceeded  from  fraud,  negligence, 
misrepresentation,  or  any  other  cause,  the  contract  is  binding  if  the  warranty  be  complied 
with,  but  not  otherwise ;  and,  in  the  compliance  with  warranties,  there  is  no  latitude  to, 
no  equity ;  the  only  question  is,  has  the  thing  warranted  taken  place  or  not  1 

'*  Holding  this  to  be  the  doctrine  generally,  the  question  is,  how  and  to  what  effect 
it  operates  in  its  application  to  the  present  case  ? 

'*It  will  be  kept  in  view,  that  the  defenders,  in  relation  to  the  general  warranty  as 
to  the  party  having  any  disease  or  symptom  of  disease,  and  being  in  good  health,  and 
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impossible  that  it  could  be  meant  in  any  of  them  to  be  laid  down,  that  what  is  called  a 
warranty  in  regard  to  the  person  effecting  an  insurance,  is  more  than  [473]  a  warranty 
of  what  was  known  to  the  person,  or  should  have  been  known,  unless  he  was  guilty  of 
groas  and  inexcusable  negl^ence.     I  think  it  is  impossible  to  conceive  [474]  that  the 

ordinarily  enjoying  good  health — which,  they  contend,  applies  to  unknown  and  entirely 
latent  diseases — explain  that  the  warranty  must  be  taken  in  a  reasonable  sense ;  that  in 
that  sense  the  statement  of  the  party  must  be  true,  and  if  not,  there  is  a  breach ;  and 
ihst,  according  to  that  reasonable  sense,  'any  disease  or  symptom  of  disease,'  in  the 
above  query,  is  to  be  held  '  to  mean  any  disease  which  would  tend  to  shorten  life,  or  to 
'  make  the  life  of  the  party  insuring  not  an  average  risk,  or  not  an  insurable  life,  on  the 
'  ordinary  rates  of  premium.' — Defenders'  Eevised  Case,  p.  29. 

"  It  seems,  indeed,  to  be  clear,  upon  the  English  authorities,  that  a  general  warranty 
as  to  health,  or  having  no  disease  or  symptom  of  disease,  in  those  cases  to  which  it 
applies — (whether  ii^  does  apply  to  the  case  of  an  ordinary  latent  disease  is  the  point 
here  in  dispute) — is  sufficiently  true,  if  the  party  be  in  a  reasonable  state  of  health,  and 
not  labouring  under  any  disease  tending  to  shorten  life,  that  is,  a  disease  which  has  in 
general  that  tendency,  so  that  the  party's  life  may  be  insured  on  the  common  terms  for 
a  person  of  his  age  and  condition,  and  not  any  disorder,  however  trifling,  with  which  the 
most  healthy  may  occasionally  be  affected ;  for  although,  in  one  sense,  every  disease  may 
tend  to  shorten  life,  and  no  person  is  without  the  seeds  of  some  disease  in  his  frame,  no 
policy  could  stand  were  the  mere  existence  of  either  to  be  held  to  be  a  violation  of  the 
warranty,  inferring  the  voidance  of  the  contract.  But  the  warranty  has  not  received 
that  construction,  which  has  been  considered  to  be  contradicted  by  the  plain  meaning 
of  the  parties  entering  into  the  contract,  whose  intention  must  be  found  out  by  reference 
to  the  subject-matter.  Marshall  on  Insurance,  p.  70 ;  Ellis,  p.  107 ;  Willia,  2  Parke, 
650. 

'^  If,  then,  the  part  of  the  warranty  referred  tx)  applies  at  all  to  latent  diseases,  it  is 
not  every  disease,  but  only  a  disease  of  the  description  which  has  been  explained,  which 
will  make  a  breach  of  the  warranty ;  and  it  thus  appears,  that  the  warranty  is  so  far 
subject  to  construction,  and  to  the  principle  of  construction,  that  it  is  to  be  taken  in  a 
reasonable  sense.  In  this  there  is  no  departure  from  the  strict  doctrine  of  warranty. 
It  only  grants  what  is  perfectly  consistent  with  that  doctrine,  that  the  statements  in  the 
proposal  and  declaration,  with  regard  to  health  or  disease  generally,  are  open  to  con- 
struction ;  and  that^  according  to  a  sound  construction  of  them,  with  reference  to  the 
subject  matter,  the  warranty  undertaken  is  no  more  than  a  warranty  to  the  above  effect. 
And  that  being  the  case,  it  is  equally  true  that  the  plea  of  the  pursuers  upon  the  war- 
ranty, by  the  foresaid  statements  in  the  proposal  and  declaration,  that  it  does  not  extend 
to  entirely  latent  diseases,  does  not  import  a  repudiation  of  the  legal  doctrine  of  warranty, 
or  that  what  is  warranted  must  be  literally  and  strictly  fulfilled.  It  only  raises  a  question 
upon  the  true  meaning  of  the  contract,  and  the  extent  of  the  warranty,  which  by  these 
statements  is  undertaken. 

"If  a  disease  having  the  effect  mentioned,  that  is,  tending  to  shorten  life  in  the 
sense  in  which  that  is  understood  in  a  contract  of  insurance,  or  having  an  influence  upon 
^e  value  of  the  life  of  the  party  insured,  which  would  affect  the  terms  of  the  contract, 
or  preclude  its  being  entered  into,  be  proved,  to  the  satisfaction  of  a  jury,  not  merely  to 
have  existed  at  the  date  of  the  policy,  but  to  be  in  operation,  in  such  a  way  that  the 
party  must  either  have  had  actual  knowledge  of  it,  or  must  in  law  be  held  to  have  had 
knowledge  of  it,  it  cannot  be  disputed  that  a  breach  of  the  warranty  would  be  incurred. 
But  the  defenders  contend  that  the  warranty  is  to  this  extent,  that  if  a  disease  of  the 
nature,  and  having  the  influence  upon  the  value  of  the  life  of  the  party  insured  above 
mentioned,  existed  at  the  date  of  the  policy,  the  warranty  is  broken,  notwithstanding 
that  the  disease  was  not  the  cause  of  death,  and  was  absolutely  and  most  innocently 
unknown,  being  one  of  an  entirely  latent  kind,  although  it  may  have  been  silently  doing 
its  work  upon  the  constitution,  so  that  all  that  is  to  be  left  to  the  jury  is  its  existence 
at  the  date  of  the  policy.  The  pursuers,  on  the  other  hand,  contend  that  the  warranty, 
according  to  a  sound  construction,  does  not  comprehend  and  is  not  broken  by  existence 
Q^  a  disease  of  the  above  description,  and  having  the  effect  mentioned,  if  it  was  a 
disease  which  had  never  exhibiteid  itself,  and  which  was  not  only  not  known  to  the 
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warranty  goes  farther.  The  doctriae  pressed  by  the  lasurance  Gompaiiy  just  amounts 
to  this,  that  when  a  person  insured  dies,  a  post  mortem  examination  [476]  is  warranted, 
and  if  any  thing  should  be  found  that  indicates  an  incipient  latent  disease,  though  there 
were  never  any  symptoms,  and  there  is  no  insinuation  of  [476]  fraud  or  gross  negligence, 

party,  but  of  which — there  being  no  cause  to  give  a  knowledge  of  it — the  party  was  not 
only  actually  but  innocently  ignorant. 

"  This  being  the  state  of  the  question,  the  whole  matter  turns  upon  the  relevancy  of 
a  statement  and  offer  of  proof  in  relation  to  the  bodily  condition  of  the  party  insured, 
as  respects  disease  or  health  at  the  date  of  the  contract — which  contains  no  averment  of 
knowledge,  or  inexcusable  ignorance  equivalent  to  knowledge,  by  the  party,  of  the 
alleged  (]Qsease  or  state  of  health — as  a  ground  on  which  the  contract  can  be  found  to  be 
voided,  in  respect  of  a  breach  of  the  warranty  undertaken  by  the  insured  by  the  answer 
to  the  last  portion  of  query  ten,  and  the  declaration  that  the  insured  was  then  in  good 
health,  and  ordinarily  enjoyed  good  health. 

"  Now,  holding  that  in  construing  the  warranty,  the  intention  of  the  parties  must 
be  found  out  by  reference  to  the  subject-matter,  it  is  difficult  to  see  how  the  declaration 
of  the  party  insured,  that  *  I  am  now'  (that  is,  at  the  date  of  the  policy,)  *  in  good  health, 
'  and  do  ordinarily  enjoy  good  health,'  can  be  held  to  import  a  warranty  or  undertaking 
by  the  party  that  he  is  free  not  only  from  any  disease  which  has  positively  affected  his 
health,  but  from  any  latent  disease  tending  to  shorten  life,  although  it  has  never  sensibly 
affected  his  health ;  and  that  the  declaration  must  be  true  in  the  latter  sense  in  order  to 
support  the  policy.  Such  a  declaration,  it  is  thought,  in  its  natural  and  obvious  mean- 
ing, imports  an  answer  to  an  enquiry  capable  of  being  answered  by  the  party  at  whom 
it  is  made ;  and,  therefore,  has  reference  to  the  apparent  and  known  condition,  present 
or  past,  of  the  individual  as  respects  his  actual  enjoyment  of  good  or  bad  health,  or  to 
his  positive  experience  in  regard  to  health,  and  not  to  the  possible  existence  of  some 
disease,  which,  however  injurious  in  its  character,  has  had  no  pisrceptible  influence  upon 
the  health,  or  no  influence  which  can  impeach  the  truth  of  the  declaration — applying  it 
to  the  feelings  and  experience  of  the  party — that  he  is  in  good  health,  and  ordinarily 
enjoys  good  health.  To  extend  the  warranty  undertaken  by  such  a  declaration,  so  as  to 
make  it  embrace  the  latter  case,  would  be  an  excessive  stretch  of  its  meaning,  if,  indeed, 
it  will  by  any  violence  admit  of  that  meaning  being  put  upon  it.  But  the  defenders 
are  not  in  a  position  to  entitle  them  to  ask  that  the  warranty  shall  receive  any  strained 
construction  against  the  insured.  If  they  meant  the  declaration  to  be  made  in  the  sense 
which  they  seem  to  contend  it  bears,  they  ought  to  have  taken  care,  that  by  the  words 
used  no  doubt  of  their  meaning  was  left. 

**  But  to  the  query,  '  Has  the  party  an  habitual  cough,  or  any  disease  or  symptom  of 
*  disease?'  Mrs.  Armstrong  answered  '  No.' 

'*  It  may  be  that  where  the  non-existence  of  a  particular  disease,  or  the  non-existence 
or  existence  of  a  particular  thing,  which  must  either  be  known  to  the  party  insured,  or 
the  knowledge  of  which,  from  its  nature,  he  may  be  supposed  either  to  have  or  to  be  able 
by  due  enquiry  to  obtain,  is  made  a  condition  of  the  contract,  there  will  be  a  breach  of 
warranty  voiding  the  contract,  if  the  statement  of  the  party  in  relation  thereto  be  not 
strictly  and  literally  complied  with,  without  regard  to  the  materiality  of  the  disease  or 
thing,  as  affecting  the  terms  of  the  contract,  or  to  the  views  on  which  they  may  have 
been  introduced.  It  may  be  enough  to  release  the  insurers,  that,  as  a  condition  pre- 
cedent, the  statement  had  not  been  fulfilled  by  the  insured.  Some  of  the  English 
authorities,  however,  seem  even  in  such  cases  to  recognise  a  certain  relaxation  of  the 
severity  of  the  rule ;  that  is,  they  recognise  the  admission  of  the  consideration  of  whether 
the  variance  in  fact,  from  the  thing  as  stated  in  the  proposal  or  declaration,  is  such  as 
be  at  all  substantial,  or  of  any  moment,  with  reference  to  the  matter  on  which  informa- 
tion was  desired  by  or  given  to  the  insurers. 

**  But  be  that  as  it  may,  it  is  a  grave  question  whether,  in  the  case  of  a  statement  in 
regard  to  a  disease  specifically  mentioned,  and  still  more  in  the  case  of  a  statement  in 
regard  to  diseases  generally,  the  warranty  could  be  construed  or  held  to  apply  to  an 
entirely  latent  disease,  the  insured's  ignorance  of  which  was  not  attributable  to  negligence, 
but  was  perfectly  innocent  and  excusable.  At  the  same  time,  it  is  not  to  be  denied 
that  the  English  cases,  as  reported,  afford  at  least  indications  of  opinion  that  the  insured, 
by  such  a  warranty,  takes  the  risk  of  the  existence  or  not  of  any  disease  specifically 
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tiiere  is  a  breach  of  the  warrandice,  which  voids  the  insurance.  I  can  arrive  at  no  such 
oonclosion.  Sach  a  doctrine  is  not  deducible  from  the  strongest  of  the  authorities.  If 
a  person  is  not  guilty  of  any  negligence  in  acquiring  knowledge  of  his  own  condition — 
if  this  is  not  established,  there  is  no  breach  of  the  warranty.  It  appears  to  me  extra- 
mentioned;  and  that  if  it  turns  out  to  have  existed,  although  latent  and  unknown, 
there  is  a  breach  of  the  warranty.  Nay,  further,  there  is  a  like  indication  of  opinion, 
even  with  regard  to  a  warranty  in  reference  to  disease  generally,  such  as  is  here  under- 
taken by  the  answer  to  query  ten,  if  it  shall  be  proved  that,  at  the  date  of  the  policy, 
the  insured  was  affected  by  a  disease,  latent  though  it  were,  tending  to  shorten  life,  in 
the  sense  of  these  words,  in  a  contract  of  life  insurance.^ 

"  Several  of  the  cases  apparently  cited  by  the  defenders,  as  going  this  length  by 
direct  decision,  certainly  cannot  be  founded  on  to  that  effect :  let.  Because  the  point 
involved  in  them  either  related  to  the  non-disclosure  of  facts  known,  and  turned  upon 
the  materiality  of  the  facts ;  or,  2dly,  Because  they  were  cases  of  insurance  by  a  third 
party  on  the  life  of  another ;  and  while  it  might  be  true  that  ignorance  of  the  alleged 
disease  existed  on  the  part  of  the  individual  making  the  insurance,  it  was  not  said  that 
the  party  whose  life  was  insured  was  not  aware,  or  was  excusably  ignorant  of  its  exis- 
tence, and  that  qtwad  him  it  was  actually,  or  in  a  legal  sense,  a  latent  disease ;  and  it 
was  held  that  the  ignorance  of  the  insured  was  immaterial,  if  there  was  actual  knowledge 
of  the  disease,  or  its  equivalent,  by  the  party  whose  life  was  insured.  And  it  is  to  be 
observed  that  several  of  the  passages  in  the  opinions  of  the  Judges  founded  on  by  the 
defenders  are  the  less  to  be  relied  on  as  supporting  their  plea,  seeing  that  they  occur  in 
eases  of  the  description  last  adverted  to,  and  where  the  point  turned  upon  the  effect  of 
the  ignorance  of  a  party  making  insurance  upon  the  life  of  another ;  a  remark  which 
applies  to  the  case  of  Duckett  v.  Williams,  which  came  before  the  Court  a  second  time 
in  1834,  upon  a  claim  by  the  insured  for  return  of  premiums,  and  which  is  appealed  to 
by  the  defenders  as  containing,  in  the  law  as  there  laid  down,  by  the  present  Lord 
Chancellor,  then  Chief  Baron,  decisive  authority  in  their  favour. 

**  At  the  same  time,  taking  the  whole  of  his  Lordship's  opinion  as  reported,  there  is 
nothing  in  the  course  of  reasoning  on  which  it  proceeds,  or  the  way  in  which  the  argu- 
ment is  put,  which  necessarily  excludes  its  application  to  a  case  of  ignorance  in  a  party 
affecting  an  insurance  upon  his  own  life ;  and  if  it  was  meant  to  apply  to  that  case,  then 
it  announces  a  doctrine  which  would  go  all  the  length  contended  for  by  the  defenders. 
But  in  considering  whether  it  was  so  meant  or  not,  it  is  always  to  be  recollected  that 
the  actual  case  before  the  Court  related  to  the  effect  of  the  ignorance  of  a  third  party 
insuring  upon  the  life  of  another — that  it  was  with  reference  to  his  ignorance  that  the 
opinion  was  delivered — and  that  it  does  not  appear  from  the  report  whether,  although 
he  might  be  ignorant,  and  innocently  ignorant  of  the  existence  of  the  alleged  disease,  it 
was  not  a  disease  known  to  the  party  whose  life  was  insured,  or  of  which  he  could  not 
be  excusably  ignorant^  so  that  it  may  be,  that  when  his  Lordship  stated  the  knowledge 
of  the  party  to  be  clearly  immaterial,  he  referred  merely  to  the  knowledge  of  the  third 
party  effecting  the  insurance,  and  had  not  in  view  the  case  of  a  disease,  the  existence  of 
which  was  altogether  and  innocently  unknovm  to  every  one,  and  therefore  did  not  intend 
to  lay  it  down  as  law,  that  the  declaration  as  to  the  state  of  health  and  absence  of  disease 
is  untrue  in  the  sense  of  the  policy,  and  a  breach  of  the  warranty  consequently  incurred, 
if  a  disease  tending  to  shorten  life  exists,  although  it  be  entirely  latent,  and  not  within 
the  knowledge  of  the  party  himself  said  to  be  afflicted  by  it. 

"  After  a  careful  examination,  the  Lord  Ordinary  is  by  no  means  satisfied,  that  from 
the  cases  decided  in  England,  it  can  be  held  that  the  doctrine  maintained  by  the  defenders 
has  been  there  clearly  and  unqualifiedly  recognised,  and  he  entertains  the  greater  doubt 
of  this  being  really  the  true  import  of  what  is  reported  to  have  fallen  from  the  Bench, 
from  seeing  that  in  the  case  of  Sweete  v,  Fairley,  in  1833,  (6  Carrington  and  Payne,  p. 
1,)  where  ^e  insurance  was  by  a  third  party  on  the  life  of  another,  who  had  signed  the 
declaration  along  with  the  party  effecting  the  insurance — Lord  Denman,  in  charging  the 
jury,  after  remarking  upon  the  evidence  relating  to  the  materiality  of  the  facts,  in  regard 


1  Boss  V.  Bradshaws,  (1  BU.  312);  WaUon,  Manwairing,  (4  Taunt.  763);  Duckett 
0.  Williams,  (2  Compton  and  Mason,  348). 


154  HUTCHISON,   &c.    V.  vn.  Dnnlop. 

vagant  to  maintain  that  an  insurance  may  be  voided  upon  an  inquisitorial  investigatioii 
into  latent  evils  in  the  constitution  of  the  party,  who  has  no  indication  of  disease  at  the 
time  of  the  insurance ; — upon  a  latent  defect  in  the  constitution,  which,  though  not  the 
cause  of  death,  might  have  been.  I  am  of  the  opinion  expressed  in  the  Lord 
Ordinary's  note. 

to  the  state  of  health  of  the  insured,  which  had  not  been  communicated,  observed, '  But 
'  it  does  not  appear  that  Mr.  Abraham,'  (the  party  whose  life  was  insured,  and  who  had 
signed  the  declaration,)  *  was  aware  of  the  facts,  and  this  will  raise  a  very  important 
^  question  of  law,  if  you  should  think  that  there  was  concealment  of  facts  material  to  be 
'  communicated,  and  therefore  the  two  questions  which  I  shall  leave  to  you  will  be, 
*  first,  whether  you  think  Mr.  Abraham  represented  truly  the  state  of  his  health,  accord- 
'  ing  to  the  question  put  to  him ;  and,  secondly,  if  he  did  not,  did  he  know  the  state  of 
'  health  in  which  he  had  been,  so  as  to  furnish  a  proper  answer  to  that  question  ? ' 

'*  The  result  is  thus  reported : — '  The  jury  said  they  thought  that  Mr.  Abraham  was 
'  not  aware  of  what  had  taken  place,  and  could  not  therefore  communicate  it,  and  they 
'  found  a  verdict  for  the  plaintiff.' 

"  The  Lord  Ordinary  does  not  find  that  this  verdict  was  followed  by  any  further 
proceedings ;  and,  looking  to  what  was  stated  by  Lord  Denman,  it  must  be  presumed 
that  the  point,  which  his  Lordship  suggests,  would — if  it  arose  upon  the  facts — raise  a 
very  important  question  in  law,  was  not  a  point  then  definitively  settled  and  ruled  by 
prior  decisions ;  and  the  only  later  one  that  has  been  referred  to  is  that  of  Duckett  v, 
Williams,  which  had  been  previously  tried  before  Lord  Lyndhurst,  Chief  Baron,  and, 
as  already  noticed,  afterwards  came  on  in  1834  in  another  shape  for  judgment,  when  the 
opinion  relied  on  by  the  defenders  was  delivered  by  his  Lordship. 

"  Considering  the  question  upon  its  merits,  the  Lord  Ordinary,  as  at  present  advised, 
is  unable  to  concur  in  the  plea  upon  the  warranty  which  is  maintained  by  the  defenders. 
He  cannot  think  that  it  can  be  held  to  be  the  meaning  and  intention  of  the  parties  to 
the  contract — collecting  it  by  reference  to  the  subject-matter — that  the  words  in  the 
last  portion  of  query  ten,  and  the  answer  and  the  relative  declaration,  mean,  truly  or 
untruly,  without  regard  to  the  knowledge  of  the  party  making  the  statement,  and  that 
if  the  party  made  the  statement  in  ignorance,  and  in  innocent  ignorance  of  the  existence 
of  any  disease  tending  to  shorten  life,  it  is  nevertheless  untrue  in  the  sense  of  the 
contract,  to  the  effect  of  vacating  the  policy,  if  such  disease  did  de  facto  exist  at  the 
time — that  is,  that  the  warranty  applies  not  merely  to  known  diseases,  or  diseases  of 
which,  in  the  circumstances,  if  the  party  was  ignorant,  he  was  not  excusably  so,  but  to 
latent  diseases ;  and  that  if  it  shall  ultimately  turn  out  that  the  insured  had  a  disease 
upon  him  tending  to  shorten  life,  which,  if  it  had  been  known  at  the  time,  might  have 
prevented  the  contract  being  entered  into,  the  policy  is  vacated,  no  matter  how  latent 
the  disease  may  have  been,  no  matter  although  the  party's  death  proceeded  from  another 
cause  although  unconnected  with  it,  (for  the  defenders'  plea  goes  that  length,)  it  is 
enough  that  it  existed  at  the  date  of  the  policy,  although  not  apparent,  by  its  effects 
upon  the  health,  or  disceiliible  by  any  ordinary  care  or  attention  to  the  matter,  or  even 
by  the  most  careful  examination  of  persons  of  skilL  To  suppose  that  this  is  part  of  the 
basis  of  the  contract  would  be  to  render  the  contract  not  one  of  certainty,  and  for  insur- 
ing payment  of  a  particular  sum  of  money  in  the  specified  event,  which  is  the  real  nature 
and  object  of  the  contract,  but  a  contract  of  absolute  uncertainty,  on  which  no  reliance 
can  be  placed  that  it  will  be  productive  of  that  for  securing  which  it  was  entered  into, 
the  result  depending  upon  certain  facts  beyond  the  reach  of  mortal  ken,  by  which  all 
the  hopes  and  views  of  the  insured  may  be  irreparably  defeated.  The  common  rules  of 
law  and  the  warranty,  without  being  so  construed,  appear  to  be  quite  sufficient  for  the 
protection  of  insurers :  For  it  is  always  to  be  recollected,  that  although  the  warranty 
shall  not  be  construed,  as  contended  for  by  the  defenders,  it  is  still  a  question  for  the 
jury  not  merely  whether  the  alleged  ignorance  of  the  party  was  actual,  but  whether, 
under  all  the  circumstances — including  the  duration  of  the  disease,  its  mode  of  operation, 
and  the  interval  of  time  between  the  issuing  of  the  policy  and  the  death — it  was  an 
ignorance  without  negligence,  and  which  was  entirely  innocent  and  excusable.  The 
plea  of  the  defenders,  therefore,  humbly  appears  to  the  Lord  Ordinary  to  be  opposed  to 
the  whole  scheme  and  purpose  of  such  contracts,  and  to  require  for  the  insurers  a  protec- 
tion which  IB  not  necessary  in  order  to  put  them  upon  fair  terms  in  adjusting  the  contract, 
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LoBD  BiAOKBKZiB. — ^This  is  not  a  case  of  ordinary  absolute  express  warrandice,  like 
that  of  the  right  to  an  estate  granted  to  a  buyer  of  it.  That  has  no  dependence  on  the 
knowledge  or  bona  fides  of  the  party,  or  his  power  of  having  such  knowledge.  The  less 
the  thing  is,  or  can  be  known,  the  more  necessary  is  the  strict  warrandice.  But  here 
the  contract  says  nothing  of  warrandice  or  warranty.  It  only  proceeds  on  a  declaration, 
and  stipulates,  as  a  condition  of  the  policy,  that  the  declaration  shall  not  be  *'  fraudulent 
or  untrue."  Now,  I  think  the  reasonable  interpretation  of  these  words  must  be 
"knowingly  or  blameably  false."  I  think  the  very  nature  of  a  declaration  is,  that  it  is 
trae  in  the  belief  of  the  party,  and  was,  as  far  as  the  party  knew,  or  can  know,  not  that 
it  is  absolutely  true ;  and  that  the  after  discovery  of  some  latent  fact  respecting  the 
matter  cannot  make  the  .declaration  be  justly  called  a  fraudulent  or  untrue  declaration, 
or  consequently  void  the  contract.  I  think  this  the  meaning  that  must  be  entertained 
by  both  the  parties  in  such  a  contract.  For  otherwise,  I  think  no  person  would  ever  insure 
a  life,  or  take  a  declaration  in  such  a  contract.  It  would  afford  no  safety — nothing  like 
that  assured  provision  which  is  the  object  of  this  contract.  This  is  the  stronger,  because 
\hB  failure  of  the  condition  here  implies  not  only  the  loss  of  the  policy,  but  the  forfeiture 
of  the  premium — such  a  stipulation  as  that,  for  mere  innocent  error,  I  think,  would 
really  be  a  pactum  illicitum. 

Lord  Fullerton. — The  question  which  has  been  raised  in  these  papers  is  one  of 
great  importance  in  its  practical  consequences ;  but  it  certainly  comes  before  us  in  a 
very  inconvenient  form,  viz.  a  discussion  on  the  comparative  merits  of  the  issues  proposed 
by  the  pursuers  and  defenders.  And  what  increases  the  inconvenience  is,  that  the  mere 
adoption  of  either  the  one  or  the  other  would  not  settle  the  question  on  which  the 
parties  seek  our  decision. 

The  issues  differ  only  in  the  additional  words  proposed  to  be  inserted  by  the 
defenders  in  the  counter-issue : — "  Whether,  on  the  part  of  the  said  Mrs.  Armstrong, 
there  was  a  breach  of  the  conditions  under  which  the  said  policy  was  granted  ? " 

[477]  Now,  these  words  would  still  leave  the  matter  quite  open ;  because  the  adop- 
tion of  them  would  determine  nothing  as  to  the  true  legal  import  of  the  conditions  in  the 
policy,  which  is  the  main  subject  of  dispute  between  the  parties.  Then  I  cannot  help 
thinking  that  these  expressions  are  quite  superfluous,  and  form  no  necessary  part  of  a 
counter-issue,  consideiring  the  nature  of  the  point  raised  on  the  leading  issue  taken  by 
the  pursuers.  After  the  admission  of  the  terms  of  the  policy,  granted  on  certain  condi- 
tions, ii  puts  the  question,  whether  the  sum  claimed  under  the  contract  be  resting- 
owing  7  Now,  it  appears  to  me  that  it  requires  no  counter-issue  to  enable  the  defenders 
to  prove  the  violation  or  non-performance  of  the  conditions  of  the  contract.  When  a 
party  founding  on  a  contract  or  obligation,  qualified  by  conditions,  claims  payment  or 
performance,  he  must  bring  prima  facie  evidence,  at  least,  that  the  conditions  have  been 
observed;  and  surely  his  adversary  would  be  entitled,  without  any  counter-issue,  to 
negative  the  averment  of  their  fulfilment. 

The  mere  adoption,  then,  either  of  the  one  issue  or  the  other,  will  leave  undecided 
that  point  which  we  have  here  argued,  and  which  it  is  most  desirable  to  settle  before 
the  liiaL 

That  question  arises  on  the  legal  import  and  extent  of  the  conditions  contained  in 
the  proposal  of  insurance,  and  the  declaration  of  the  insured  on  the  subject  of  her 
freedom  from  disease  and  general  good  health. 

The  tenth  query  in  the  proposal  is,  "  Has  the  party  a  habitual  cough,  or  any  disease, 
or  symptom  of  disease?"  Answer,  **No."  And  the  declaration  of  Mrs.  Armstrong 
bears,  that  "I  am  now  in  good  health,  and  do  ordinarily  enjoy  good  health."    The 

and  to  afford  which  would  relieve  them  from  a  risk  which,  consistently  with  the  nature 
of  the  contract,  ought  to  be  run  by  them. 

*'  The  Lord  Ordinary  shall  only  add,  that  if  he  has  taken  an  erroneous  view  of  the 
meaning  of  a  warranty,  expressed  as  in  the  contract  of  insurance  in  question,  and  the 
state  of'  the  law  be  as  contended  for  by  the  defenders,  then  certainly  the  sooner  it  is 
promulgated  the  better,  in  order  that  parties  insuring  may  be  aware  of  the  footing  upon 
which  their  contract  stands,  and  the  grounds  on  which  their  claim  may  be  successfully 
resisted,  if  the  insurers  shall  act  upon  and  enforce  the  contract,  agreeably  to  their  legal 
rights  when  they  may  choose  to  exercise  them,  uninfluenced  by  those  motives  of  liberality 
by  which  it  is  said  they  are  generally  guided." 
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pursuers  hold  these  expressions  to  denote  merely  the  good  health  of  the  declarant  in  the 
ordinary  sense  of  the  term;  that  is,  freedom  from  any  apparent  sensible  disease,  or 
symptom  of  disease ;  while  the  defenders  maintain  that  these  expressions  amount  to  an 
absolute  warranty,  not  only  that  she  never  felt  herself  to  be  affected  with  any  complaint, 
or  exhibited  any  symptom  of  complaint,  but  absolutely,  that  whether  felt  or  not,  no 
disease,  in  any  form,  existed  in  her  constitution.  This  is  a  proposition  rather  startling, 
and  it  is  necessary  to  examine,  with  some  attention,  the  grounds  on  which  it  rests.  It 
all  turns  on  the  meaning  which,  in  such  a  contract,  shall  be  attached  to  the  term  ''  good 
health."  Does  it  mean  external  sensible  health,  and  the  absence  of  any  external 
sensible  symptom  of  ailment ;  or  the  total  absence  of  any  defect  or  disorder  in  the  con- 
stitution, whether  felt,  rendered  sensible,  or  not  ? 

At  the  outset,  let  us  enquire  how  far  this  construction  of  the  words  "  good  health," 
as  denoting  not  the  consciousness  of  good  health,  but  the  absolute  non-existence  of  any 
morbid  affection  in  the  system,  derives  any  support  from  the  tenor  and  evident  import 
of  the  other  disclosure  and  declaration  which  a  party  is  called  on  to  make.  All  the 
other  questions  in  the  proposal  clearly  relate  to  matters  of  external  ailment,  truly  matters 
of  fact,  on  which  the  party  can  give,  or  ought  to  be  able  to  give,  a  decided  answer,  and 
on  many  of  which  other  persons  may  give  evidence.  The  evident  object  of  all  those 
questions  is  to  procure  for  the  insurers,  before  entering  into  the  contract,  all  the  informa- 
tion on  the  subject  of  the  health  of  the  insured  which  he  himself  possesses. 

Then  comes  the  declaration,  "  That  I  am  now  in  good  health,  and  that  I  have  not 
withheld  any  material  circumstance  or  information  touching  my  past  or  present  state  of 
health  or  habits  of  life  with  which  the  directors  ought  to  be  [478]  made  acquainted." 
The  passage  must  be  read  together.  Its  object  is  to  guard  against  concealment  of  every 
thing  essential,  in  so  far  as  known  to  the  party  making  the  declaration.  That  is  clearly 
the  meaning  of  the  latter  member  of  the  sentence ;  and,  by  the  fairest  construction,  it 
serves  to  explain  what  goes  before.  But  the  defenders  separate  the  two,  and  maintain 
that,  by  the  words  "  I  am  now  in  good  health,  and  ordinarily  enjoy  good  health,"  there 
is  meant  an  absolute  warranty  against  any  disease,  however  latent ;  though  not  in  the 
slightest  degree  affecting  at  the  time  the  perfect  feeling  and  conviction  of  health  by  the 
party.  The  defenders  are  loud  in  proclaiming  their  liberality  in  construing  the  policy, 
but  only  on  the  points  which  do  not  happen  to  apply  to  the  matter  in  dispute.  Let  a 
fair,  not  to  say  a  liberal  construction,  be  applied  to  the  terms  ^'good  health,"  on  which 
the  whole  plea  of  the  defenders  is  rested.  It  occurs  in  the  description  of  the  state  of  a 
living  individual — which  state,  in  so  far  as  evident  to  others,  or  perceptible  by  himself, 
can  alone  form  the  subject  of  description — and  when  so  employed,  does  it  denote  any 
thing  more  than  the  absence  of  any  ostensible,  or  known,  or  felt  symptoms  of  disorder  t 
Would  any  man,  however  scrupulous  in  the  use  of  terms,  hesitate  to  declare  himself,  on 
soul  and  conscience,  in  perfect  health,  so  long  as  he  felt  himself  in  the  perfect  and 
healthy  exercise  of  all  the  functions  by  which  health  could  be  tested ;  and  was  utterly 
unconscious  of  any  derangement  by  which  those  functions  were  likely  to  be  impeded  ? 
Or  could  it  be,  with  any  show  of  reason,  charged  against  him  as  an  untruth,  because,  for 
any  thing  he  knew,  there  mighty  by  possibility^  exist  at  the  moment  some  hidden  defect, 
or  malformation,  or  morbid  derangement,  inoperative  externally  for  the  time,  but  sure, 
at  some  future  period,  to  prove  fatal  1  If  this  were  requisite  to  justify  the  declaration 
of  '*  good  health,"  it  is  clear  that  such  a  declaration  never  could  with  certainty  be  made ; 
and  this  goes  far  to  settle  the  point  in  dispute.  The  point  is  the  meaning  of  a  term  in 
a  contract,  and  the  term  occurs  in  a  declaration  asked  by  one  party  and  given  by  the 
other.  Now,  if  in  one  sense  of  the  term  it  admits  of  being  declared  in  the  negative  or 
affirmative,  and  if,  in  the  other  sense,  it  never  can  be  the  subject  of  an  affirmative  or 
negative,  can  there  be  a  doubt  in  which  sense  the  term  is  used  ?  Bat  that  is  the  very 
case  here.  If  the  term  "  good  health "  means  the  perfect,  conscious  ei:Joyment  of  aU 
one's  faculties  and  functions,  and  the  conscious  freedom  from  any  ailment  affecting  them, 
or  any  symptom  of  ailment,  the  question  may  be  asked  and  answered ;  but  if  the  term 
is  construed  as  meaning  an  absolute  freedom  from  all  defect  or  derangement,  impercep- 
tible as  well  as  perceptible,  the  declaration  is  one  which  cannot  be  wade,  and  which  it 
would,  therefore,  be  absurd  to  ask.  And  when  the  defenders  represent  it  as  a  warranty, 
nothing  is  gained  in  the  enquiry,  because  the  question  occurs.  What  is  it  which  was 
warranted  1 — "  Good  health ; "  and  that  just  leads  to  the  same  enquiry  in  what  sense  that 
term  was  employed ;  for,  it  will  be  observed,  there  is  here  no  express  warranty  by  which 
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a  party  may,  and  often  does,  take  the  risk  of  events  or  circumstances,  on  which  he 
possesses  no  present  information.  Here  the  warranty  is  at  best  only  implied  from  the 
term  of  a  declaration,  asked  by  one  party  and  given  by  the  other,  and  which  is  made 
part  of  the  contract ;  and  as  the  term  is  used  in  mere  declaration,  its  sense  must  be 
determined  by  that  which  it  evidently  bears  in  the  passage  containing  it.  The  provision, 
that  the  declaration  shall  form  the  basis  of  the  contract,  may  be  held  to  render  the 
declaration  equivalent  to  a  warranty;  but  still  the  point,  what  is  declared,  and  con- 
sequently what  is  warranted,  depends  on  the  construction  of  the  declaration,  and  in 
chooeing  between  [479]  the  two  senses  of  the  disputed  term — according  to  one  of  which 
a  party  may  declare,  while,  according  to  the  other,  it  would  be  absurd  to  ask,  and 
impossible  to  give  a  declaration — the  former  sense  must,  according  to  every  rule  of 
construction,  be  adopted. 

Such  appearing  to  me  to  be  the  obvious  and  necessary  construction  of  the  term 
"  good  health,"  as  used  in  the  declaration  of  Mrs.  Armstrong,  I  should  require  very  clear 
and  decisive  authority  indeed,  to  compel  me  to  take  a  different  view ;  but  I  do  not 
think  there  is  any  such  authority.  Indeed  it  rather  appears  to  me  that  the  dicta  referred 
to  on  the  part  of  the  defender,  have  only  an  apparent  relation  to  the  point  in  dispute, 
and  truly  refer  to  a  matter  totally  different.  They  all  occur  in  the  reports  of  casep, 
in  which  the  insurances  were  effected  by  parties  on  the  lives  of  others.  Such  was  the 
case  of  Lord  Mar,  and  such  was  the  case  of  Duc^ett  v,  Williams,  mainly  relied  on  by 
the  defenders.  In  those  cases  the  question  arose,  whether  the  policy  was  voided  by 
the  untruth  of  the  statements  of  health  made  or  adopted  by  the  party  effecting  the 
insurance,  though  such  party  made  it  in  good  faith,  and  was  ignorant  of  the  actual  condi- 
tion  of  the  life  forming  the  risk. 

But  those  cases  do  not  touch  the  present  question.  I  do  not  see  any  question  raised 
in  them  as  to  what  should  be  the  force  of  the  term  ''good  health"  occurring  in  a 
declaration  to  that  effect :  but  only  whether  the  third  party  making  the  insurance  was 
bound  to  warrant  the  truth  of  the  declaration,  which,  it  would  appear,  had  turned  out 
felse. 

We  must  take  the  dicta  of  those  cases  alongst  with  the  circumstances  to  which  they 
apply. 

Thus,  in  the  case  of  Duckett  v.  Williams,  Lord  Lyndhurst  states,  in  the  passage 
quoted  in  the  revised  minute  for  the  defender : — "  It  was  contended,  on  behalf  of  the 
plaintiffs,  that  the  words  must  mean  'truly  or  untruly,  within  the  knowledge  of  the 
'  party  making  the  statement,  and  that  if  the  party  insuring  ignorantly  and  innocently 
*  makes  a  misstatement,  he  has  not  to  forfeit  the  premiums  under  the  clause  in  question.' 
We  are  of  opinion,  however,  that  this  is  not  the  real  meaning  of  this  clause.  A  state- 
ment is  not  tiie  less  untrue,  because  the  party  making  it  is  not  apprised  of  its  untruth." 
But  it  is  evident  that  the  whole  force  of  the  legal  maxim  ascribed  to  the  learned 
Lord,  in  its  application  to  the  present  case,  must  depend  on  the  particular  ground  on 
which  he  held  the  statement  to  be  construed.  If  it  could  be  shown  that  the  representa- 
tion of  "  good  health  "  was  held  to  be  untrue,  because  the  party,  though  to  all  appear- 
ance free  from  every  symptom  of  disease,  was  found  after  death  to  have  had  some  internal 
morbid  affection,  which  had  never  manifested  itself  externally,  that  would  be  an 
authority  in  the  present  case.  But  there  was  no  question  of  that  kind  raised  there. 
The  only  question  seems  to  have  been,  whether  the  life,  described  as  a  good  one  by  the 
party  affecting  the  insurance,  was  not  truly  a  bad  one  in  the  ordinary  sense  of  the  term, 
and  not  in  the  new  and  critical  sense  maintained  by  the  present  defenders.  This  is 
evident  from  the  other  parts  of  the  Report,  in  which  the  question  is  described  as  one 
whether,  at  the  time  of  making  the  insurance,  it  was  truly  an  insurable  life  or  not  ? 
Now,  what  does  an  insurable  life  mean  but  a  life  which  is  free  from  any  of  those 
symptoms  of  ailment,  which  would  deter,  in  sound  discretion,  an  office  from  taking  the 
risk  1  The  very  term  necessarily  implies  external  and  perceptible  health,  and  nothing 
else.  The  question  of  insurable  life  or  not  never  could,  according  to  the  reasoning  of 
the  [480]  defenders,  be  stated  as  a  question  of  fact  existing  during  the  lifetime  of  the 
party.  It  never  could  be  solved  till  her  death  had  rendered  the  enquiry  utterly  nuga- 
toty.  All  that  seems  to  have  been  decided,  then,  in  the  case  of  Duckett  v.  Williams, 
was,  that  when  one  party  makes  an  insurance  on  the  life  of  another,  representing  his 
health  as  good,  he  will  be  held  to  warrant  the  truth  of  that  statement,  and  will  not  be 
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permitted  to  urge  that  be  was  ignorant  of  its  nntmth ;  and  nothing  more  seems  to  have 
been  determined  in  any  of  the  other  English  cases  alluded  to. 

Now  that  principle  does  not  in  the  least  a£fect  the  view  which  I  have  of  the  present 
case.  It  may  be  quite  correct  to  lay  it  down,  as  was  done  by  Lord  Lyndharst,  ''  that  a 
statement  is  not  the  less  untrue  because  the  party  making  is  not  apprised  of  its  untruth." 
But,  in  my  opinion,  the  statement  in  the  declaration  here  was,  in  its  sound  construction, 
true,  if  the  party  making  the  declaration  never  had  any  consciousness  of  ailment,  and 
never  had  exhibited  any  symptoms  of  ailment.  According  to  the  ordinary  and  only 
intelligible  sense  of  the  term  in  the  circumstances  in  which  it  was  used,  she  was  in 
"  good  health,"  if  she  neither  was  conscious  of,  nor  exhibited  the  slightest  symptoms 
of,  disease. 

While  I  think,  then,  that  it  is  not  of  much  importance  which  of  the  issues  be 
adopted,  I  think  it  is  of  importance,  that  in  whatever  way  the  issue  is  framed,  there 
should  be  an  expression  in  the  form  of  a  specific  finding  of  the  opinion  of  the  Courts  on 
the  question  argued  in  these  minutes. 

Lord  Jbffrbt. — I  concur  in  the  whole  views  which  have  been  delivered.  Life 
insurance  is  understood  as  a  contract  of  indemnity  against  a  risk ;  and  it  is  therefore 
assumed,  that  in  entering  into  it,  the  insurers  proceed  on  a  knowledge  of  facts  sufficient 
to  enable  them  to  calculate  the  amount  of  the  risk.  It  is  incumbent  on  the  insured  to 
make  a  due  and  fair  disclosure  of  all  the  facts  experience  has  shown  to  be  those  on 
which  averages  may  be  calculated.  But  a  party  cannot  be  held  to  peril  his  insurance 
against  risk  upon  the  result  of  a  fact  unknown,  and  which  could  not  be  known  to  him. 
Nothing  short  of  an  Act  of  Parliament  would  induce  me  to  put  a  different  construction 
on  such  a  contract.  It  is  admitted  that  the  terms  of  the  contract  must  be  construed 
with  a  view  to  what  the  parties  must  have  understood  when  they  entered  into  it.  Our 
institutional  writers  say,  in  needlessly  strong  language,  that  there  is  no  equity  in 
warranty.  I  think  there  are  many  cases  where  their  words  must  be  softened ;  but  I 
pass  over  these,  and  come  to  the  meaning  of  **good  health"  in  the  warranty  here. 
These  words  are  used  in  their  common  sense.  A  person  says  he  is  in  good  health, 
because  from  his  youth  he  has  been  strong  and  lusty ;  and  because  it  turns  out,  upon 
post  mortem  examination,  that  there  was  the  germ  of  some  trouble,  which,  though  it 
had  never  indicated  itself  by  any  symptom,  might  ultimately  have  shortened  life,  is  it 
to  be  said  that  the  statement  is  untrue? 

Untrue  has  two  meanings — a  moral  and  a  physical.  In  the  latter,  a  statement  is 
untrue  when  the  person  is  the  victim  of  imposition.  It  is  only  untruth  in  the  former 
sense,  that  will  invalidate  a  policy  of  insurance — when  the  insured  declares  what  he 
knows  to  be  untrue,  or  might  have  known  by  due  care  and  enquiry ;  or  conceals  the 
truth  in  the  same  manner.  He  declares  that  he  has  no  disease,  or  unease.  This  must 
only  mean  so  far  as  he  knows,  or  can  possibly  know.  Let  us  bring  this  to  a  practical 
test.  If  the  defenders'  construction  of  the  warranty  be  the  true  one,  can  they  deny 
that  it  would  be  but  fair  to  set  forward  its  tenor  accordingly  ?  Now  I  should  like  to 
see  those  offices  that  would  de  futuro  insert  their  intention  in  their  policies  thus : — 
Persons  insuring  in  this  office  will  please  to  [481]  take  notice,  that  though  they  have 
always  enjoyed  good  health,  and  the  doctors  on  their  examination  could  discover  nothing 
amiss,  still  if,  at  any  future  time,  it  shall  turn  out  that  they  had  in  them  the  germ  of 
a  disease  of  a  serious  nature,  which,  if  known  to  the  office  at  the  time  of  insurance, 
would  have  made  them  hesitate  to  insure,  the  policy  shall  be  void.  If  they  are  honest, 
they  should  put  this  in  their  policies ;  for  it  is  proper  for  persons  insuring  to  know  that 
this  is  the  state  of  the  law.  It  is  clear,  that  in  the  knowledge  of  this  no  one  would 
ever  insure.  I  think  that  is  sufficient  to  determine  the  present  question.  The  Insurance 
Company  know  they  have  no  case.  They  brandish  before  our  eyes  a  set  of  English 
cases,  which  I  always  approach  with  distrust.  I  was  startled  with  the  introduction  of 
the  word  warranty^  which,  according  to  our  notions,  has  nothing  to  do  with  the  matter. 
Condition  is  the  better  word.  After  what  Lord  Fullerton  has  said,  I  shall  not  go  into 
the  cases.  The  view  of  the  Insurance  Company  is,  that  the  declaration  of  the  insured 
is  a  counter  insurance  ;  that  he  gets  insured  on  the  one  hand,  but  on  the  other  insures 
against  the  risk  arising  from  a  thing  unknown,  and  which  could  not  be  known.  They 
construe  his  declaration  as  of  this  kind — "  I  positively  declare  that  I  have  not  in  the 
interior  of  my  skull,  heart,  or  any  where  else,  the  seeds  of  a  fatal  malady."  To  make 
such  a  declaration  would  be  impious,  and  yet  it  is  the  only  shape  in  which  the  guarantee 
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contended  for  could  be  put  Marshall  says  that  the  insured  should  be  careful  to 
asoertain  the  truth  of  the  fact.  That  implies,  that  by  due  care  the  fact  may  be 
ascertained.  Two  remarks  occur  on  the  authorities — 1st,  That  there  is  no  statement 
in  any  of  them  that  undiscoverable  maladies  void  insuranc'e ;  2d,  That  they  have 
reference  to  third  parties,  who  come  forward  and  say  that  the  life  is  a  good  insurable 
life.  I  hold  the  whole  case  to  be  made  out  a  fortiori  by  that  of  Abraham,  (Sweete  v. 
Fairley,  (6  Carr.  and  Payne,  1),)  before  Lord  Denman.  There  the  jury  found  for  the 
parsuer,  because  they  thought  that  the  deceased  at  the  time  of  the  insurance  could  not 
know  of  the  malady.  That  is  the  last  case,  and  appears  to  me  conclusive  on  what  I  am 
surprised  and  grieved  should  be  thought  a  point  doubtful  in  this  branch  of  the  law.  I 
agrtse  with  Lord  Fullerton,  that  we  ought  not  merely  to  approve  or  disapprove  of  the 
issue,  but  that  we  must  not  shrink  from  a  positive  decision  of  the  point. 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  whatever  issues  may 
be  granted  for  trying  this  case,  the  proposal  of  Mrs.  Armstrong,  and  declaration  therein 
referred  to,  form  the  basis  of  the  contract  in  the  policy  of  insurance  in  question,  and 
import  a  warranty  only  to  the  effect  that  the  declarant  was  and  had. been,  according  to 
her  own  knowledge  and  reasonable  belief,  free  from  any  disease  or  symptom  of  disease 
material  to  the  risk,  and  that  they  do  not  import  a  warranty  against  any  latent  and 
imperceptible  disease,  that  could  only  be  discovered  by  post  mortem  examination,  or 
from  symptoms  disclosing  themselves  at  an  after  period  of  time ;  and  remit  the  case  to 
the  Lord  Ordinary  to  proceed  further  as  to  him  shall  seem  fit." 

Pursuers*  Authorities. — ^Park  on  Insurance,  p.  649 ;  Marshall  on  do.  p.  773  ; 
[482]  Boss  9.  Bradshaw,  (1  Blackstone,  312) ;  Willis  v.  Poole,  (Park,  p.  650,  and 
Marshall,  p.  774) ;  Sweete  v.  Fairley,  (6  Garrington  and  Payne,  1). 

Defenderi^  Authorities. — Ellis  on  Insurance,  pp.  30,  99.  105,  106,  110;  Marshall 
on  do.  p.  772 ;  Park  on  do.  (8th  Edit.)  pp.  660-1 ;  Lee  v.  Veitch,  (mentioned  by  Park, 
p.  468) ;  Sir  Wm.  Forbes  and  Co.  v.  Edinburgh  Life  Insurance  Go.  March  9,  1832, 
(10  S.  451) ;  Everett  v.  Desborough,  (5  Bingham,  503) ;  Duckett  v.  Williams,  (2 
Compton  and  Mason,  348). 

[Gf.  Life  Association  of  Scotland  v.  Foster,  11  M.  369,  370,  375  ;  Standard  Life 

Assurance  Company  v.  Weems,  11  R.  (H.L.)  50,  55.] 


No.  87.  Vn.  Dxmlop  482.    21  Feb.  1845.    2nd  Piv.— Lord  Justice-Clerk. 

Magistrates  of  Campbklton,  Pursuers. — Rutherfurd — G.  0.  Bell. 

D.  S.  Galbrkath,  Defender. — Sol.-Qen.  Ariderson — Macfarlane. 

Prescription — Harbour. — The  Magistrates  of  the  burgh  of  Campbelton,  who  had  a 
grant  of  free-seaport  over  the  loch  of  that  name,  brought  an  action  against  a 
proprietor  who  had  built  a  pier  upon  his  lands  within  the  limits  of  their  grant,  to 
have  it  found  that  they  were  entitled  to  levy  there  the  dues  and  customs  set  forth 
in  certain  minutes  of  Gouncil  and  relative  tables  of  dues.  By  these  tables,  a  lesser 
rate  of  dues  was  imposed  upon  certain  articles  when  brought  to  the  quays  of  the 
buigh,  than  when  shipped  or  landed  at  other  parts  of  the  loch.  It  having  been 
found  by  the  verdict  of  a  jury,  that  the  dues  exigible  at  the  burgh  quays  had  been 
levied  by  the  Magistrates  there  for  forty  years  from  the  date  of  the  tables,  and  that 
they  had  from  time  to  time  asserted  their  right  to  levy  at  the  defender's  pier ; — 
Held,  that  the  defender  not  having  established  in  his  own  favour  a  prescriptive 
immunity  from  dues,  and  the  Magistrates  having  levied  at  their  head-port  the  dues 
exigible  there,  this  entitled  them  to  levy  these  dues  at  the  defender's  pier,  and  over 
the  whole  precincts  of  their  grant ;  but  that,  having  failed  in  their  proof  of  a  con- 
tinuous use  to  levy  the  higher  dues  in  the  tables  applicable  to  the  defender's  pier, 
they  were  not  entitled  to  claim  them.  y 

Sequel  of  case  reported  ante,  pp.  220  and  255.  For  a  statement  of  the  nature  of 
this  action,  the  issues,  verdict,  and  procedure  at  the  former  discussions,  see  the  previous 
Eeports. 
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A  discussion  now  took  place  as  to  the  application  of  the  verdict. 

The  Magistrates  of  Campbelton  contended,  that  they  were  entitled  u>  decree  in 
terms  of  the  conclusions  of  their  summons,  or  at  least  to  decree  for  the  same  rate  of 
dues  which  they  had  levied  at  the  quay  of  Campbelton.  It  was  now  finally  fixed,  that 
Dalintober  was  within  the  limit  of  the  pursuers'  grant  of  free-port,  and  also  that»  for 
forty  years,  they  had  levied  the  duties  under  the  tables  at  the  quay  of  Campbelton. 
The  case  was  therefore  in  the  same  position  with,  and  must  be  regulated  by,  the  law 
laid  down  in  the  Magistrates  of  Edinburgh  v.  Scot  of  Trinity,  10th  June  1836,^  where 
it  was  held  that  the  prescriptive  exercise  of  the  right  of  levying  dues  at  the  head- 
port  alone,  was  sufiicient  to  keep  up  the  right  as  to  all  other  parts  of  the  precincts 
over  which  the  grant  of  free-port  [483]  extended,  unless  it  could  be  shown  that  a 
counter  prescriptive  immunity  had  run  in  favour  of  the  party  claiming  exemption. 
The  Magistrates,  therefore,  were  not  bound  to  have  levied  at  Dalintober  in  order  to 
preserve  their  privilege — it  was  enough  that  they  had  exercised  it  at  Campbelton.  In 
this  view  of  the  case  it  was  not  necessary  that  the  pursuers  should  have  taken  the 
second  issue ;  and  it  could  not  place  them  in  a  worse  situation,  or  preclude  them  from 
maintaining  their  present  argument,  that  they  had  taken  it,  and  only  succeeded  in 
proving  it  in  part.  Although  the  result  of  the  verdict  was,  that  they  had  failed  to 
prove  a  levy  of  the  full  dues  at  Dalintober,  it  still  showed  that  they  had  not  entirely 
abandoned  them. 

Mr.  Galbreath  contended ; — ^The  pursuers  were  barred  by  the  shape  of  the  case  from 
maintaining  their  present  argument.  There  had  been  ample  admissions  made  on  the 
record,  and  in  the  minute  given  in  by  the  defender  before  issues  were  adjusted,  to  have 
enabled  them  to  raise  this  point.  They  had,  however,  taken  upon  themselves  in  the 
second  issue,  the  onus  of  disproving  the  prescriptive  immunity  from  dues  which  the 
defender  alleged,  in  regard  to  the  pier  at  Dalintober.  Having  failed  upon  this  issue, 
and  the  verdict  having  established  dereliction  on  the  part  of  the  pursuers,  and  immunity 
upon  that  of  the  defender,  he  was  entitled  to  absolvitor.  The  grant  in  favour  of  the 
Magistrates  did  not  fix  either  the  rates  of  the  dues,  or  the  bounds  within  which  they 
were  to  be  levied.  All  that  their  charter  gave  them  power  to  do,  was  to  levy  dues  as 
freely  as  in  other  royal  burghs.  It  was  a  power  to  levy  according  to  use  and  wont.  To 
entitle  them  to  the  dues  claimed  at  Dalintober,  (the  quayage  and  shore  dues,)  it  was 
necessary  that  these  should  be  shown  either  to  have  been  conform  to  use  and  wont  at 
the  date  of  the  charter,  or  to  have  been  acquired  since  by  prescriptive  possession.  But 
both  as  regarded  the  place  of  levying  and  the  rate,  these  dues  had  been  for  the  first  time 
imposed  by  the  recent  tables  of  1795  and  1799 — the  quayage  dues  having  been  made 
leviable  at  other  places  than  the  quays  of  the  burgh  by  the  table  of  1795,  and  the 
higher  rate  of  shore  dues  applicable  to  the  whole  loch  having  been  only  impoised  by  that 
of  1799.  The  pursuers  also  had  failed  in  proving  prescriptive  possession  of  these  dues, 
by  levying  them  at  Dalintober.  Taking  into  consideration  the  nature  of  their  grant,  the 
practice  of  exacting  dues  at  Campbelton  only  was  not  sufficient  to  preserve  possession 
of  a  right  to  levy  at  Dalintober,  or  over  other  parts  of  their  grant.  A  decision  to  this 
effect  had  been  given  in  similar  circumstances  in  the  Magistrates  of  Linlithgow  v, 
Mitchell,  2l8t  June  1822. 

*  Lord  Justiob-Clbrk. — We  are  now,  upon  a  consideration  of  the  effect  of  the  verdict, 
and  of  the  minute  of  admission  by  the  defender,  lodged  before  the  issues  were  prepared, 
to  pronounce  the  judgment  to  which  the  pursuers  may  be  in  law  entitled. 

[484]  This  is  an  action  by  the  Magistrates  of  Campbelton,  setting  forth  their  grant 
from  the  Crown  of  harbour  and  free  sea-port,  and  that,  in  virtue  of  that  grant,  they 
have  levied  dues,  taxes,  customs,  and  so  forth,  within  the  bounds  and  liberties  of  the 
burgh,  *^  and  within  the  bounds  of  the  said  sea-port  and  harbour,  and  shores  thereof, 
described  or  referred  to  in  the  grant."  Then  certain  tables  of  their  dues  are  set  forth — 
the  latest  being  on  14th  September  1799,  rather  more  than  forty  years  before  the 
institution  of  the  action.  Then  it  is  stated  that  payment  of  the  dues  had  been  refused 
at  Dalintober,  which  is  said  to  be  within  the  sea-port,  by  the  defender,  the  proprietor 
of  the  lands,  and  others  shipping  at  the  pier  of  Dalintober ;  and  therefore  the  action 
concludes — (His  Lordship  read  the  conclusions  of  the  summons). 

M4  S.  &  D.  p.  922. 
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Dalintober  is  very  near  the  burgh  of  Campbelton,  and  within  the  bay,  and  at  the 
heed  thereof. 

The  defender,  Mr.  Galbreath,  at  an  early  stage  of  the  discussion,  gave  in  a  minute, 
stating  that  he  ^d  not  dispute  the  pursuers'  ckims  to  the  anchorage  dues,  or  to  the 
dues  relating  to  the  quay  of  Campbelton,  for  which  they  were  at  liberty  to  take  decree 
— ^but  only  in  so  far  as  these  claims  applied  to  his  own  lands  and  quay  of  Dalintober. 

By  this  minute,  the  pursuers  are  entitled  to  decree  for  the  anchorage  dues  on  all 
vessels  within  the  bay,  although  their  destination  is  for  the  pier  of  Dalintober,  and  not 
for  the  actual  port  of  the  burgh  of  Campbelton  ;  and,  of  course,  the  anchorage  dues  may 
be  levied  at  the  pier  of  Dalintober. 

The  minute  was  not  sufficiently  precise  as  to  Campbelton,  and  did  not  admit  the 
use  of  levying  there  to  the  extent  averred,  which  it  was  material  to  establish  under  the 
various  tables  condescended  on.  Other  defenders  at  that  time  also  resisted  the  right  to 
levy  at  the  port  of  the  burgh. 

The  following  issues  were  adjusted : — (His  Lordship  read  the  issues  quoted  at 
p.  107.) 

Neither  from  the  record,  nor  from  any  discussion  before  us,  does  it  appear  that  the 
attention  of  the  defender,  and  perhaps  not  of  the  pursuers,  had  been  sufficiently  directed 
at  that  time  to  the  claim  actually  made  under  the  table  1799,  as  to  the  dues  to  be 
exigible  at  Dalintober ;  viz.  that  that  table  introduced  for  the  first  time  different  and 
much  higher  dues  for  Dalintober,  and  other  parts  of  the  shores  of  the  harbour,  than 
those  exigible  at  the  quays  and  port  of  the  burgh. 

If  these  were  to  be  insisted  in,  and  established,  of  course  the  issue  of  the  use  to 
levy  the  same  was  essentially  necessary,  as  the  general  right  over  the  whole  bounds  of 
the  sea-port  to  the  dues  exigible  at  the  port  of  the  burgh  would  not  have  given  the 
pnrsners  what-  they  claimed — and  hence  that  issue  was  necessary  for  the  special  object 
of  the  pursuers.  And,  although  the  pursuers  failed  in  proving  that  they  had  acquired 
an  uninterrupted  use  of  levying  the  additional  dues,  yet  the  negative  of  the  ie»ue  would 
not  necessarily  decide  the  counter  allegation  and  plea  of  entire  immunity  acquired  by 
jsescription  for  the  pier  of  Dalintober,  although  witbin  the  precincts  of  the  sea-port  and 
grant  of  harbour. 

The  defender,  in  the  first  instance,  maintained  that  Dalintober  was  not  situated 
within  the  limits  or  boundary  of  the  grant  of  harbour.  The  verdict  settles  that  point — 
the  law  raised  on  the  bill  of  exceptions,  in  regard  to  the  construction  of  the  grant, 
having  been  decided  in  full  Court  against  the  defender. 

[4B61  We  have,  then,  two  facts  clearly  established : — 

1.  That  the  quay  of  Dalintober  is  situated  within  the  limits  or  boundary  of  the 
grant  of  harbour  belonging  to  the  pursuers. 

2.  That  the  grantees  have,  at  the  proper  and  ancient  port  of  the  burgh — that  alone 
estaUished  by  them  under  their  charter,  and  in  virtue  of  the  tables  referred  to,  levied 
the  various  duties  on  the  goods  enumerated  in  the  schedules  shipped  or  landed  at  the 
quay  of  Campbelton  for  forty  years  and  upwards. 

We  have  then,  1.  A  grant  of  harbour  and  sea-port ;  2.  Regular  dues  established  and 
levied  by  the  grantees  at  the  regular  port ;  and,  3.  A  part  of  the  shore  at  which  a  quay 
has  been  built,  which  is  within  the  limits  of  the  harbour — and  to  which  the  grant 
extends,  and  over  which  it  must  take  effect  in  all  its  legal  consequences,  privileges, 
burdens,  and  restrictions. 

On  this  state  of  the  facts,  and  if  no  specialty  had  been  raised,  the  law  of  the  case  of 
the  Magistrates  of  Edinburgh  v.  Scot,  10th  June  1836,  is  directly  applicable.  Neither 
has  the  law  of  that  case  been  impeached.  That  case,  following  the  common  law  of 
Scotland  applicable  to  all  such  grants,  found  that  the  grantees  of  a  sea-port  and  harbour, 
who  had  immemorially  exacted  dues  at  the  port  wbich  they  had  constructed  within  the 
bounds,  were  entitled  to  levy  these  dues  on  all  vessels  and  goods  within  the  bounds  or 
predncts  of  the  grant ;  and,  further,  that  parties  whose  lands  came  down  to  the  shore 
had  no  right  to  l^d  goods  for  their  own  use  on  such  property  without  payment  of  these 
dues ;  and  "  no  right  whatever  (these  are  the  terms  of  the  judgment)  to  land  or  receive 
goods  of  others  thereon^  except  under  the  grant  of  free  port  belonging  to  the  pursuers, 
and  as  authorized  by  them,  and  subject  to  the  pa3rment  and  condition  of  their  right  of 

harbour." 

The  same  law  was  stated  by  Craig,  and  all  the  institutional  writers;  and  it  is 
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unnecessary  to  enlarge  on  the  general  doctrine,  which,  indeed,  is  not  contested  in  the 
present  argument. 

But  then  the  defender  maintains  that  the  verdict  on  the  second  issue  has  introduced 
a  specialty,  in  respect  of  which  he  is  entitled  to  absolvitor  as  to  his  pier  at  Dalintober. 
On  that  second  issue  the  verdict  is  one  for  the  defender,  with  the  special  finding — 
(Beads  finding  of  jury). 

The  defender  maintains  that  this  verdict  establishes,  not  only  that  the  higher  and 
different  rates  proposed  by  the  table  of  1799  to  be  exacted  at  places  beyond  the  buigh 
had  not  been  levied  at  the  quay  of  Dalintober,  but  that  he  has  acquired  by  prescription, 
and  by  the  dereliction  of  this  pier  on  the  part  of  the  Magistrates,  an  entire  immunity, 
although  within  the  precincts  of  the  harbour,  from  all  the  proper  and  established  dues 
of  the  port  belonging  to  the  grantees,  and  that  all  and  sundry  are  entitled,  by  the  effect 
of  this  verdict,  to  land  and  ship  goods  at  Dalintober  free  of  all  dues  whatever. 

The  defender  further  says,  that  he  understood  the  second  issue  was  only  to  try  this 
point.     If  so,  he  has  made  a  great  mistake. 

1.  This  issue  was  absolutely  necessary,  not  for  the  application  of  the  general  law, 
for  the  pursuers  did  not  confine  themselves  to  a  claim  for  the  same  dues  at  Dalintober 
as  those  payable  at  Campbelton ;  but  was  necessary,  specially  and  specifically,  to  give 
to  the  pursuers  the  higher  dues  they  claimed  right  to  exact  at  Dalintober  and  other 
places  within  their  grant,  but  beyond  the  buigh.  There  was  thus  a  distinct  special  and 
direct  object  for  this  issue ;  and  without  it,  and  a  ver-  [486]  -diet  in  their  favour  on  it, 
the  pursuers  could  not  obtain  the  higher  dues  which  the  table  1799  introduced  for 
places  outvdth  the  burgh ;  and,  accordingly,  as  they  have  not  got  a  verdict,  so  they-  can- 
not obtain  judgment  for  these  proper  dues.  But  a  verdict  negativing  the  second  issue 
might  have  been  quite  consistent  with  the  fact»  that  the  proper  port-dues  had  been 
levied  at  Dalintober.  The  pursuers  could  only  have  obtained  a  verdict  for  themselves 
on  that  issue  by  proving  that  the  higher  dues  for  places  beyond  the  burgh,  introduced 
for  the  first  time  by  the  table  of  1799,  had  been  levied  for  forty  years  at  Dalintober. 

2.  The  defender  would  have  been  the  pursuer  of  any  issue  of  dereliction  or  immunity, 
on  which  he  meant  to  contend  that,  holding  Dalintober  to  be  within  the  grant  of 
harbour,  the  right  at  law  to  levy  the  dues  belonging  to  the  port  had  been  lost  and  aban- 
doned at  Dalintober.  The  case  of  Linlithgow  shows  that^  by  the  rules  of  practice,  the 
defender  must  have  been  the  pursuer  of  such  an  issue. 

3.  Such  an  issue  must  have  proceeded  on  the  very  opposite  basis  from  the  general 
defence  against  the  action ;  viz.  it  must  have  admitted  that  Dalintober  was  within  the 
precincts  of  the  harbour. 

4.  Such  an  issue  could  have  been  granted  only  on  a  very  special  and  positive  aver- 
ment of  dereliction,  as  well  explained  by  Lord  Mackenzie  in  the  case  against  Scot  of 
Trinity.  No  such  case  is  made  on  this  record.  The  averment  on  record  is,  indeed, 
partly  law  and  partly  fact ;  but  still  the  only  averment,  that  the  grant  itself  was  limited 
to  one  place  by  the  possession  which  followed — that  no  dues  had  ever  been  exacted  any 
where  but  at  tiie  burgh,  because  no  other  place  was  within  the  port ;  and  then  there  is 
an  averment,  that  for  forty  years  the  defender  or  others  had  never  paid  dues  at 
Dalintober.     (Heads  Art.  8,  p.  43  of  record.) 

This  is  the  only  averment  Now,  on  examining  the  Session  papers  in  the  case  of 
Scot,  I  find  that  the  averment  he  made  was  as  nearly  as  possible  in  the  terms  employed 
by  this  defender,  and  that  he  had  a  plea  of  dereliction  founded  on  the  alleged  non- 
usage.  On  that  record  the  Magistrates  of  Edinburgh  asked  for  judgment,  assuming 
the  defender's  averments  to  be  proved,  and  they  obtained  judgment,  no  proper  case  of 
dereliction  being  averred  on  which  proof  was  necessary.  In  the  present  case,  I  do  not 
think  that  a  proper  case  of  dereliction  is  averred — that  is,  of  the  Magistrates  abandoning 
Dalintober,  although  within  their  grant,  as  a  place  at  which  they  had  acknowledged  an 
immunity  from  the  conditions  of  their  grant.  The  defender,  it  will  be  remembered, 
has  no  grant  of  free-port ;  and  therefore,  in  terms  of  the  judgment  in  the  case  of  Scot, 
he  has  no  right  to  land  goods  on  his  pier,  except  under  the  grant  of  free-port  to  the 
pier,  which  includes  Dalintober  within  its  limits;  and,  therefore,  only  subject  to  the 
conditions  of  that  grant.  And  that  being  the  principle,  a  very  special  case  indeed  must 
be  averred  to  support  a  plea  of  dereliction. 

5.  If  the  defender  had  relied  on  this  second  issue  as  intended  to  settle  his  plea  of 
dereliction,  I  think,  in  the  circumstances,  he  ought  to  have  asked  for  a  special  vradict, 
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if  he  bad  thought  the  facts  would  lead  the  jury  to  retam  one  in  his  favour,  establishing 
and  affirming  Uie  facts  on  which  he  thought  his  plea  of  dereliction  could  be  made  good. 
It  is  plain  that  a  negative  answer  to  the  second  issue  did  not  of  Itself  make  out  such  a 
ease,  and  it  would  have  required  a  very  special  case  indeed  to  prove  dereliction,  after  it 
had  been  found  that  the  pier  of  Dalmtober  was  within  the  boundary  of  the  grant  of 
harbour. 

The  case  of  Linlithgow,  referred  to  by  the  Solicitor-General,  very  clearly  illus- 
[487]  -trates  how  special  the  case  is,  which  a  party  within  the  privilege  of  the  grant 
has  to  establish,  in  order  to  prove  immunity.  The  second  edition  of  Shaw's  Beports, 
hy  quoting  the  note  of  the  Lord  Ordinary,  clears  the  case  entirely  of  the  doubts  which 
were  raised  by  the  Solicitor-General  at  the  argument  respecting  the  import  of  the  case 
— ^for  the  Lord  Ordinary  says  expressly,  that  the  measure  of  the  grant  was,  by  its  terma, 
the  eugtom  and  ubs  of  exacting  tolls  at  its  date ;  and  if  for  forty  years  and  upwards,  or 
time  immemorial  by  our  law,  no  toll  had  been  exacted  at  the  ford  of  Jinkabout,  that 
was  proof  retro^  that  by  the  use  and  custom  of  exaction  at  the  date  of  the  grant,  to  vihick 
TUB  the  right  conferred  vhu  restricted^  payment  had  not  been  exacted  at  Jinkabout ;  and, 
therefore,  Jinkabout  was  free  at  the  date  of  the  grant. 

But  tiie  defender  strongly  urged  that  he  had  relied  on  this  issue  being  taken  as  one 
calculated  to  bring  to  a  definite  result  his  plea  of  dereliction. 

I  am  willing  so  to  consider  it ;  and  equally  in  that  light  I  apprehend  it  to  be  quite 
dear  that  the  verdict  cannot  be  a  foundation  for  the  plea  of  dereliction.  The  verdict 
negatives  the  averment  of  the  pursuers,  that  they  had  levied  the  higher  dues  at  Dalin- 
tober,  introduced  by  the  table  1799 ;  and  I  hold  it  substantially  negatives  also,  when 
coupled  with  the  special  finding,  that  the  port  dues  generally,  or  to  any  extent,  had 
been  in  point  of  fact  levied  at  Dalintober  for  forty  years,  or  even  for  any  continuous 
period.  But  that  is  not  sufficient  to  establish  immunity,  or  rather  dereliction,  by  the 
granters^  of  the  right  and  benefit  of  the  grant  as  to  a  place  within  the  boundary  of  the 
giant  of  harbour,  and  therefore  clearly  within  the  operation  of  the  grant  as  to  all  legal 
conditions  and  effects  of  the  same.  Very  little,  indeed,  is  sufficient  to  exclude  a  plea  of 
dereliction,  and  to  show  that  there  had  been  no  recognition  of  Dalintober  as  a  place  at 
which  it  was  acknowledged  that  the  grantors  of  the  right  of  harbour  had  no  right  to 
exact  dues.  1  doubt  if  any  n^ative  verdict  would  be  sufficient  to  make  out  such  a  case ; 
but^  at  all  events  the  slightest  facts  might  be  sufficient  to  exclude  a  case  of  dereliction, 
or  recognition  of  immunity,  and  1  think  that  the  verdict  is  sufficient  to  prevent  us 
holding  that  such  a  case  of  dereliction  has  been  found  by  the  jury. 

This  fact  contained  in  the  special  finding  is  not  to  be  taken  as  at  all  of  the  nature 
of  a  levy,  having  the  character  of  poesesnon,  if  possession  is  necessary  in  law ;  it  is  not 
to  be  taken  as  at  all  continuous  for  any  period  of  time,  nor  as  of  frequent  collection — 
nor,  in  short,  as  at  aU  of  the  nature  of  the  positive  character  which  would  be  requisite 
if  the  pursuers  were  called  upon  to  prove  possession^  so  far  as  they  claim  a  right  to  levy 
at  all  places  within  the  precincts  of  their  grant  the  proper  dues  established  for  the  port 
and  harbour.  But  the  facts  so  found  are  quite  sufficient  to  exclude,  in  the  absence  of 
eveiy  thing  else,  the  defender's  case  of  dereliction  by  the  Magistrates  of  Dalintober  as 
a  place  at  which  they  acknowledged  an  immunity  to  exist. 

I  am  further  of  opinion,  that  the  admission  of  anchorage  dues  within  the  whole  bay 
for  vesaela  going  to  Dalintober,  is  important  on  this  question. 

The  quayage  dues  clearly  cannot  be  claimed.  By  the  first  tables  they  were  due  only 
for  veseds  loading  and  unloading  at  the  quays  of  the  burgh.  By  the  tables  of  1795  and 
1799,  they  were  decliured  to  be  due  on  vessels  loading  or  unloading;  also  along  other 
places  within  the  harbour.  But  then  the  verdict  n^atives  any  such  possession,  and, 
by  the  established  tables  for  the  regular  port,  they  are  not  exigible,  if  the  vessel  does 
not  load  and  unload  at  the  quays  of  the  burgh.  The  [488]  nature  of  the  due  imports 
also  that  it  is  for  the  special  benefit  derived  from  the  use  of  the  quay.  Hence  it  was 
not  oomprehendedf  ss  1  think,  within  the  terms  of  the  second  issue,  which  is  limited  to 
dues  on  goods ;  and  as  it  was  not  intended  to  include  the  undisputed  anchorage  dues 
on  vessels,  so  idso  I  think  it  was  not  intended  to  include  the  quayage  dues,  which  could 
only  be  claimed  on  vessels  when  using  the  quay ;  and,  at  the  trial,  my  conviction  is, 
they  were  not  claimed. 

The  result  then  is,  that  the  pursuers  are  entitled  to  decree,  first,  for  the  anchorage 
dues  in  the  table  1799  ;  and,  secondly,  for  the  dues  payable  on  goods  landed  or  shipped 
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at  Dalintoher,  which  are  exacted  at  the  bnigh  of  CampheltoD,  m  terms  of  the  table 
1799,  unless  where  there  is  any  exemption  made  in  respect  of  the  quay  being  the  quay 
of  the  burgh.     Such  exemption  the  defender  cannot  claom. 

Then  as  to  the  third  conclusion,  I  think  the  pursuers  are  entitled  to  decree  in  terms 

of  it. 

As  to  the  second,^  I  think  we  must  pronounce  a  judgment,  giving  the  power  to 
enforce  pa3rment  by  detention,  and  according  to  use  and  wont,  and  as  competent  in  law, 
as  we  have  no  special  data  before  us  on  which  we  could  sanction  any  particular  mode  of 
enforcing  the  right  of  detention  or  of  exaction  for  payment 

Lord  Monoreiff. — I  will  not  go  into  detail,  as  your  Lordship  has  already  done,  and 
as  I  am  of  the  same  opinion.  1.  The  first  question  in  this  case  is,  whether,  under  the 
verdict,  the  pursuers  are  entitled  to  a  decree  against  the  defender,  Mr.  Galbreath,  with 
reference  to  the  quay  or  shore  of  Dalintober,  under  the  terms  of  the  first  conclusion  of 
the  summons,  to  one  extent  or  another — and  to  what  extent. 

Understanding  that  the  pursuers  have  declared  that  they  will  be  satisfied  with  a 
judgment,  entitling  them  to  levy  the  same  dues  which  it  is  established  by  the  verdict 
on  the  third  issue  they  have  beien  in  use  to  levy  at  the  quay  of  Campbelton,  I  am  of 
opinion  that  they  are  entitled  to  a  decree  to  that  effect 

The  verdict  upon  the  first  issue  settles  it  as  a  matter  of  fact,  that  the  quay  of 
Dalintober  is  situated  within  the  limits  or  boundary  of  the  grant  of  harbour  in  favour 
of  the  Magistrates  of  Campbelton ;  and  this  being  a  fixed  point,  it  is  not  necessary  for 
the  Court  now  to  define  the  precise  limits  comprehended  in  the  grant  of  harbour,  as  was 
done  in  the  case  of  Scot  against  the  Magistrates  of  Edinburgh. 

But  when  it  is  settled  that  Dalintober  is  within  the  boundaries  of  the  harbour,  it 
appears  to  me  that  the  decision  in  the  case  of  Scot  establishes  in  point  of  law,  that  the 
burgh,  holding  such  a  grants  are  entitled  to  levy  the  dues  which  they  may  have  been  in 
the  use  of  levying  for  above  forty  years,  at  any  place  within  the  bounds,  unless  the  other 
party  could  produce  either  another  grant  in  his  own  favour,  or,  at  all  events,  dear  proof 
of  total  immunity  at  one  particular  point  or  quay  for  above  forty  years. 

No  opposite  grant  has  been  alleged  in  this  case ;  and,  with  regard  to  the  case  of 
immunity,  it  is,  in  the  first  place,  not  a  little  doubtful  whether,  even  though  it  had 
been  established  in  the  most  unqualified  manner,  it  would  have  been  relevant  to  prevent 
decree  in  the  case  as  it  now  stands ;  but  according  to  the  verdict  taken  altogether,  there 
is  no  case  of  absolute  immunity  here  proved. 

[489]  It  was  observed  that,  in  the  view  now  urged  by  the  pursuers,  the  defender 
had  been  taken  by  surprise;  because,  before  trial,  he  was  willing  to  concede  all,  or 
nearly  all,  that  is  proved  by  the  verdict.  I  am  not  sure  that  this  is  correctly  the  state 
of  the  fact  on  the  record.  But^  at  any  rate,  concurring  in  the  views  expressed  by  the 
Lord  Justice-Clerk  on  this  subject,  it  further  appears  to  me,  that  this  is  not  at  all  a 
correct  view  of  the  questions  raised  between  the  parties.  The  pursuers,  founding  upon 
their  grant,  and  upon  the  fact  that  Dalintober  is  within  the  limits  of  that  grant,  may 
have  had  a  case  in  law,  entitling  them  to  judgment,  declaring  their  right  to  exact  such 
dues  at  Dalintober  as  they  could  show  they  had  been  in  use  to  exact  at  Campbeltown 
during  forty  years.  But  this  matter  of  law  being  disputed  by  the  defender,  as  he  still 
disputes  it,  the  pursuers,  besides,  condescended  upon  a  case  of  fact,  which  they 
maintained  to  be  sufficient,  if  proved,  to  exclude  any  such  plea  in  law  by  the  defender, 
and  to  render  the  discussion  of  it  unnecessary.  But  their  averments,  in  point  of  fact, 
were  expressly  denied  by  the  defender.  The  case  of  the  pursuers  was,  that  they  not 
only  had  the  grant  extending  to  Dalintober,  but  that  they  had  had  an  immemorial  use 
for  above  forty  years  of  levying  the  dues  of  their  tables  at  the  quay  of  Dalintober 
specially.  The  defender,  on  the  other  hand,  denied  that  they  had  any  use  of  levying 
dues  at  that  place,  and  averred  that  he  had  possessed  that  quay  for  above  forty  years, 
with  entire  immunity  from  the  exaction  of  any  such  dues. 

As  the  case  of  fact  stated  by  the  pursuers,  if  proved,  would  have  superseded  the 
question  of  law  upon  the  grant  singly  altogether — and  as  the  case  of  fact  averred  by  the 
defender,  so  far  as  relevant,  might  have  established  a  defence  of  immunity — ^it  was 

1  This  conclusion  was  for  declarator  of  a  right  to  operate  payment  of  dues  upon  vessels, 
goods,  and  other  property,  not  only  by  stopping  and  detaining,  but  also  by  seizing  and 
selling  the  same,  wiUi  or  without  judicial  authority. 
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eyidenily  necessary  that  the  case  should  go  to  a  jury  upon  the  disputed  facts,  according 
to  the  ordinary  rule  of  practice,  hefore  the  Court  could  correctly  take  it  up  as  resolvable 
upon  law  alone. 

But,  although  the  pursuers  have  failed  in  their  case  of  fact  thus  raised  by  the 
second  issue,  not  having  proved  an  immemorial  use  of  levying  the  dues  at  Dalintober, 
80  that  the  verdict  on  that  issue  is  entered  for  the  defender,  subject  to  the  special  find- 
ing, it  does  by  no  means  follow  that  they  are  shut  out  from  the  whole  law  of  the  case, 
as  it  may  stand  independent  of  any  such  averment  of  immemorial  use.  I  am  of  opinion 
that  it  is  entirely  open  to  them,  and  that,  being  open,  it  is  sufficient  for  judgment ;  unless 
it  IB  taken  off  by  a  separate  case  for  the  defender,  to  be  made  out  on  the  want  of  such 
immemorial  use,  and  the  effect  of  such  failure,  even  qualified  by  the  finding  in  the 
verdict  upon  that  issue. 

The  case  of  Scot  appears  to  me  to  be  decisive  on  the  question  of  law.  It  appears 
to  have  been  well  considered,  and  I  think  the  decision  sound  in  principle.  There  is, 
indeed,  one  fact  founded  on,  which  is  said  to  distinguish  this  case  from  it — viz.  That 
here  it  is  implied  in  the  issues  and  verdict,  that  there  had  been  a  quay  at  Dalintober 
for  above  forty  years,  wherecui  Mr.  Scot  was  only  engaged  in  erecting  a  pier.  But  I 
apprehend  that  this  case  makes  no  difference  in  the  application  of  the  principle  declared 
in  that  case,  unless  it  can  be  said  correctly,  in  fact  and  in  law,  that  the  defender  has 
established  by  prescription  an  absolute  immunity  from  the  operation  of  the  burgh's 
giant  at  the  quay  of  Dalintober ;  because  it  would  just  come  to  this,  that  the  burgh  had 
not  at  all  times  enforced  their  rights  at  all  places  within  the  boundaries  at  which  they 
might  have  enforced  them. 

I  very  much  doubt  the  relevancy  of  this  to  deprive  the  pursuers  of  the  full  effect  of 
their  grant.  The  case  of  Linlithgow  in  1822,  with  which  I  was  well  acquainted, 
[4901  ^^^  ^  ^®^J  special  case ;  though  not  having  been  able  to  find  the  papers  in  it,  I 
cannot  enter  into  the  details  of  it.  But  it  greatly  depended  on  the  construction  of  a 
very  special  grant,  the  extent  of  which  expressly  rested  on  use  and  wont,  and  which, 
relating  to  a  running  stream,  seems  to  have  been  held  by  the  Court  to  be  limited  by  the 
actual  usage  which  could  be  proved.  And  it  is  satisfactory  to  find,  that  it  is  accordingly 
so  explained  by  Lord  Gringletie's  note,  in  second  edition  of  Shaw.  At  any  rate,  the 
case  of  Scot,  of  a  more  recent  date,  is  much  more  directly  applicable  to  the  present  case ; 
and,  by  the  judgment,  it  is  clear  that  immemorial  possession  at  any  one  place  was 
sufficient  to  preserve  the  grant  over  all  places  within  the  boundaries. 

But  even  this  is  not  necessary  to  the  result  in  this  case.  For,  though  the  pursuers 
have  not  proved  the  positive  acquisition  of  a  special  right  of  prescription,  they  have 
proved  an  actual  use  of  levying  dues  at  Dalintober,  from  time  to  time,  since  the  date  of 
the  table  of  1799,  and  this  in  assertion  of  their  right  to  exact  the  dues  expressed  in  that 
table.  This  appears  to  me  to  be  quite  sufficient  to  obviate  any  difficulty  which  could 
arise  from  the  existence  of  a  quay  at  Dalintober,  and  the  failure  to  prove  a  constant 
and  continuous  levying  of  duties  at  that  place.  Nor  do  I  think  the  particular  rate  or 
extent  of  the  actual  payments  made  material  in  this  state  of  the  case,  as  long  as  a 
precise  and  definite  use  of  exaction  at  Gampbelton  for  above  forty  years  has  been 
establiBhed. 

The  judgment  on  the  first  conclusion  of  the  summons  must  be  limited,  to  give  only 
the  right  to  levy  the  duties  found  to  have  been  levied  at  Gampbelton,  as  agreed  to  by 
the  pursuera 

I  have  hesitation  in  giving  decree  in  terms  of  the  third  conclusion.  Seeing  this  pier 
has  existed  for  forty  years,  it  should  go  no  further  than  to  prevent  loading  or  unloading, 
without  paying  the  duties,  when  duly  demanded. 

I  agree  with  the  Lord  Justice-Glerk,  that  the  pursuers  are  not  entitled  to  the  quayage 
duties  at  Dalintober. 

2.  The  only  other  question  relates  to  the  mode  of  enforcing  this  right.  As  the 
poisuers  limit  their  demand  to  a  right  to  enforce  by  detention  of  the  vessel,  I  think 
that  they  are  entitled  to  decree  to  this  effect. 

LoBD  CooKBUBN. — I  entirely  concur.  My  opinion  is  just  this.  Here  is  a  grant  of 
harbour  given  to  the  Magistrates,  vrith  a  district  attached  to  it^  and  Dalintober  is  within 
the  boundaries^  and  the  operation  of  the  grant.  It  has  been  fixed  that  the  Magistrates 
have  never  relinquished  their  right  as  to  the  dues  leviable  at  the  quays  of  Gampbelton. 
Ihey  have  levied  at  Dalintober,  too,  in  assertion  of  their  right.    Nothing  is  more 
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common  than  for  parties  -who  have  a  grant  of  harbour,  not  to  levy  at  every  part  of  the 
grant  An<i  it  is  not  uncommon  that  full  dues  are  not  levied  upon  all  artides,  and  at 
all  places  in  the  grant.  Duty  was  occasionally  paid  at  Dalintober  on  two  articles.  So 
far  from  there  being  dereliction  on  the  part  of  the  Magistrates,  there  was  the  very 
reverse.  I  think  the  result  is,  that  the  Magistrates  are  entitled  to  have  their  grant 
carried  into  effect  as  to  all  places  within  it 
Lord  Mbdwtn  was  absent 

The  Court  accordingly  pronounced  this  interlocutor . — "  In  respect  of  the  verdict  on 
the  third  issue,  fini,  decern,  and  declare  against  the  defender,  David  Stewart  Galbreath, 
in  terms  of  the  conclusions  of  the  libel,  as  to  the  [491]  whole  dues  contained  in  the 
table  dated  14th  September  1799,  in  so  far  as  regards  the  levy  of  the  same  at  the  quays 
of  Campbelton :  Further,  in  respect  of  the  minute,  No.  24  of  process,  and  the  verdict 
on  the  first  and  second  issues,  find,  1st,  that  the  pursuers  are  entitled  to  exacts  levy, 
and  uplift  the  anchorage  dues,  specified  in  the  table  of  dues  dated  14th  September  1799, 
from  the  persons  therein  mentioned,  upon  all  vessels  dropping  anchor  within  the  loch 
of  Campbelton,  whether  their  destination  is  for  the  pier  of  Dalintober  or  the  burgh  of 
Campbelton ;  and  further,  find  that  the  pursuers  are  entitled  to  exacts  levy,  and  uplift 
the  shore  does,  specified  in  the  said  table,  from  the  persons  therein  mentioned,  upon  all 
the  goods  and  other  articles  enumerated  therein,  which  shall  be  shipped  or  unshipped, 
either  at  the  pier  of  Dalintober,  or  at  any  other  point  upon  the  shores  of  the  said  loch 
of  Campbelton,  but  that  only  at  the  rate  or  rates  prescribed  by  said  table  for  goods  and 
other  articles  brought  to,  or  shipped  off  from,  the  quays  of  the  burgh  of  Campbelton,  as 
set  forth  in  said  table,  but  without  the  exemption  granted  as  to  some  of  the  same  when 
shipped  or  landed  at  the  quays  of  the  burgh,  in  respect  of  the  causeway  maill  then  and 
there  payable :  Find  that  the  pursuers  are  not  entitled  to  exact  or  levy  any  quayage 
dues  at  the  quay  of  Dalintober,  and  to  that  effect  assoilzie  the  defender  from  the  con- 
clusions of  the  summons :  2d,  Find  that  the  pursuers  by  themselves  and  their  tacksman 
are  entitled  to  enforce  payment  of  the  said  anchorage  dues  and  shore  dues  by  detaining 
the  vessels  or  goods  and  other  articles,  in  respect  of  which  the  same  are  exigible,  untU 
the  dues  shall  have  been  paid,  and  otherwise  to  enforce  payment  according  to  use  and 
wont :  3d,  Find  that  neither  the  said  defender,  nor  those  deriving  right  from,  or  through 
him,  have  right  to  load  or  unload  goods  belonging  to  them,  or  for  their  own  use,  of  any 
description,  from  or  upon  any  of  the  shores  of  the  said  seaport  or  harbour  as  before 
described,  or  any  part  thereof,  without  payment  of  the  anchorage,  shore,  harbour,  and 
other  dues,  exigible  by  the  pursuers  as  above  specified,  and  that  they  have  no  right 
whatever  to  land  or  receive  the  goods  of  others  thereon,  except  under  the  grant  of  free- 
port  belonging  to  the  pursuers,  and  subject  to  the  conditions  of  their  right  of  harbour, 
and  to  the  payment  of  the  various  dues  referred  to  in  the  preceding  findings ;  and  to  the 
effect  above  i^pecified,  find,  decern,  and  declare  against  the  defender." 

[Cf.  Dundee  Harbour  Trustees  v.  Dougall,  11  D.  18 ;  1  Macq.  325,  9  S.RR.  (H.L.)  308.] 
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Mrs,  M.  A.  HoBBS  or  Baird,  Pursuer. — SoL-Qen.  Anderson — HousUmn, 

Mrs.  S.  B.  Baird  or  Monro  and  Husband,  Defenders.— iZt^Aar/urc{ — 

D.  Mackenzie, 

Husband  and  Wife — Aliment. — Annuity  of  L.60  awarded  to  a  widow  against  the  heir- 
at-law  of  her  husband,  the  free  rental  being  L.240 ; — Question  raised,  but  not  decided, 
whether  such  annuity  should  continue  during  viduity  only  f 

This  was  an  action  for  aliment  by  a  destitute  widow  against  the  sister  of  her  deceased 
husband,  who  had  succeeded  to  his  heritage  as  heir-at-law.  The  parties  agreed  that  the 
free  rental  should  be  held  to  be  L.240.  The  pursuer  claimed  an  absolute  annuity  of 
L.100,  while  the  defender  offered  one  of  L.60,  and  only  during  viduity.^    The  pursuer 

1  Lowther  v.  M'Laine,  Dec.  15,  1786,  (Hailes,  p.  1012;  N.B.  at  end  of  report); 
Harvie  v.  Harvie,  Jan.  23,  1829,  (7  S.  305). 
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ultimately  agreed  to  accept  of  L.60,  proTided  it  was  not  restricted  to  viduity,  and  that 
her  right  to  apply  for  an  increase,  in  the  event  of  an  increase  of  rental,  was  reserved. 

It  was  stated  that  the  report  of  the  case,  of  Harvie  was  erroneous,  inasmuch  as  the 
interlocutor  of  the  Court  did  not  restrict  the  aliment  to  the  period  of  viduity.  It  was 
read,  and  was  in  these  terms : — "  Find  the  pursuer  entitled  to  an  aliment,  modify  the 
same  to  the  sum  of  L.25  sterling  annually,  out  of  the  estate  or  suhjects  in  question, 
payable  at  the  terms  and  in  the  proportions  mentioned  in  the  libel/' 

LoBD  Jeffrey. — I  think  the  safer  course  is  simply  to  give  aliment,  so  as  not  to  find 
ultimately  that  the  party  is  entitled  to  an  annuity  during  all  her  life.  But  I  would 
reserve  to  either  party  to  apply  for  an  increase  or  diminution  upon  any  material  change 
of  circumstances.     I  think  it  reserves  itself. 

Lord  PRSsroENT. — I  am  not  for  excluding  any  such  application,  but  at  the  same 
time  I  am  not  for  giving  any  encouragement  to  it. 

The  Court  accordingly  found  the  pursuer  entitled  to  an  annuity  of  L.60,  payable 
half  yearly,  ^*  to  continue  until  the  same  be  recalled  or  altered  by  the  authority  of  the 
Court ; "  and  found  no  expenses  due  to  either  party. 

[Cf.  Stewart  v.  Stewart,  10  M.  476 ;  Anderson  v.  Grant,  1  F.  485.] 


No.  90.  YTE.  Dimlop  494.    22  Feb.  1845.    Ist  Div.— Lord  Fullerton. 

EOBRBT  Dow  Kbb,  (Dunlop's  Trustee,)  Appellant. — Maitland — Catmn, 

James  M'Kechnib,  Bespondent. — Rutherfurd — Penney, 

Partnership — Debtor  and  Creditor — Novation, — A  customer  of  a  banking  company, 
shortly  after  the  death  of  a  partner,  signed  a  docket  at  the  end  of  his  account  in  the 
company's  books,  which  bore  that  the  account  was  settled,  and  the  balance  in  his 
favour  paid  to  him ;  the  balance  was  not  in  reality  paid  to  him,  but  he  received  at  tbe 
time  a  credit  receipt  from  the  banking  company  for  tbe  amount ; — 1.  Held  that  he 
had  discharged  the  old  company,  dissolved  by  the  partner's  deatb,  and  consequently 
had  no  claim  against  the  deceased  partner's  estate.  2.  Circumstances  held  to  import 
knowledge  of  the  death  of  a  partner  equivalent  to  intimation. 

Alexander  Dunlop  of  Keppoch  was  a  partner  of  the  Renfrewshire  Banking  Company 
till  his  death  in  December  1840.  James  M'Kechnie,  Glasgow,  kept  an  account  current 
with  the  branch  of  the  company  there,  and,  at  the  date  of  Dunlop's  death,  was  its 
creditor  to  the  extent  of  L.1300.  [496]  The  company  having  failed  in  1842,  indebted 
to  M'Kechnie  upon  his  account  current  to  a  somewhat  larger  extent^  he  lodged  a  claim 
in  Donlop's  sequestration  (his  estates  having  been  sequestrated  under  the  clause  in  the 
Bankrupt  Act  anent  deceased  debtors)  for  L.1300,  under  deduction  of  4s.  9d.  in  the 
pound  as  the  estimated  value  of  the  daim  on  the  banking  company's  estate.  To  this 
claim  it  was  objected  that  M'Kechnie  had  discharged  the  old  company,  dissolved  by  the 
death  of  Dunlop,  one  of  the  partners,  and  commenced  an  account  with  the  new,  by 
which  the  business  was  carried  on.  The  following  were  the  facts  upon  which  this 
objection  was  founded : — ^M'Kechnie  had  kept  an  account  with  the  Renfrewshire  Bank- 
ing Company  for  about  twenty  years  prior  to  Dunlop's  death.  This  account  had  been 
regularly  balanced  in  April  annually,  and  occasionally  docketed  by  M'Kechnie  in  the 
buk  books.  These  dockets  bore,  that  the  account  was  settled,  the  vouchers  exchanged, 
and  the  balance  carried  to  new  account.  In  April  1841,  however,  which  was  the  first 
balancing  period  after  Dunlop's  death,  M'Kechnie  subscribed  a  docket  in  the  bank 
books  in  these  terms — "  This  account  settled,  and  the  balance  of  L.1348,  Is.  ^^,,paid  to 
me."  He  at  same  time  took  a  credit  receipt  from  the  bank  for  L.1340.  He  stated, 
and  proved  by  the  bank  clerks,  that  the  sum  of  L.8,  Is.  6d.  only  had  actually  been  paid 
over  to  him,  the  receipt  having  been  taken  for  the  rest.  He  averred  that  he  had 
received  no  intimation  of  Dunlop's  death,  and  did  not  know  of  it.  Special  intimation 
was  not  alleged  on  the  other  side,  but  it  was  maintained,  that  being  an  event  well 
known  in  the  place  where  M'Kechnie  resided,  he  must  be  held  to  have  known  it ;  ^  and 

^  Aytoun  f>.  Dundee  Banking  Company,  July  19,  1844,  {ante,  Vol.  Vi.  p.  1409). 
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that  he  did  so,  appeared  from  the  new  mode  of  settlement  adopted  at  the  first  settling 
period  thereafter. 

The  trustee  rejected  the  claim,  '*  in  respect  that  the  date  of  lodging  was  subsequent 
to  the  bankrupt's  death." 

M'Kechnie  appealed  to  the  Sheri£P,  who  pronounced  the  following  interlocutor : — 
"  In  respect  that  Uie  appellant  had,  for  many  years  antecedent  to  1S41,  kept  an  account- 
current  with  the  Glasgow  agency  of  the  Renfrewshire  Banking  Company,  the  balancing 
of  which  account  was  in  April  yearly;  in  respect  that  at  the  balance  in  April  1841,  it 
is  proved  that  no  money  was  then  paid  to  the  appellant  except  the  sum  of  L.8,  Is.  6d., 
and  that  the  remaining  L.1340  was  placed  to  his  credit  in  the  bank  books  on  a 
continued  account^urrent,  and  was  not  entered  in  the  book  kept  for  moneys  received 
on  deposit  receipts — Finds  that  the  docquet  in  the  ledger  of  date  20  th  April  1841, 
stating  the  whole  L.1348,  Is.  6d.  to  have  been  of  that  date  paid  to  the  appellant,  which 
is  contrary  to  the  fact,  cannot  be  held  as  effectual  in  the  circumstances  to  relieve  the 
estate  of  Mr.  Dunlop  of  Keppoch,  as  a  partner  of  the  Renfrewshire  Banking  Com- 
[496]  -pany,  down  to  his  death  in  December  1840,  from  responsibility  for  the  appellant's 
claim  against  said  cofapany  at  the  period  of  such  decease,  and  therefore  reverses  the 
trustee's  decision  on  the  appellant's  claim,  and  ordains  the  same  to  be  ranked  on  the 
defunct's  estate,  as  craved  in  the  minute  of  appeal :  Further,  finds  the  said  estate,  and 
the  respondent  as  trustee  thereon,  liable  in  the  appellant's  expenses,  for  which,  and  the 
dues  of  extract,  decerns." 

The  trustee  appealed  to  the  Lord  Ordinary  on  the  bills,  who  pronounced  the  follow- 
ing interlocutor : — "  Alters  and  recalls  the  deliverance  complained  of,  and  sustains  the 
decision  of  the  trustee ;  finds  the  appellant  entitled  to  expenses."  ^ 
M'Kechnie  reclaimed. 

Lord  Pbbsidbnt. — I  do  not  think  there  was  novation  or  delegation  in  this  case. 
None  of  the  cases  approach  to  the  very  narrow  grounds  on  which  it  is  here  maintained 
that  there  was.  All  the  witnesses  are  decidedly  of  opinion  that  there  was  no  real  pay- 
ment as  appears  from  the  books,  except  to  the  extent  of  L.8,  Is.  6d.  There  is  an 
acknowledgment  on  the  face  of  the  books  that  the  whole  sum  was  paid  over  to  the  party, 

^  '*  NoTB. — Even  on  the  assumption  (of  which  the  truth  is  not  now  disputed  by  the 
trustee)  that  no  advance  in  cash  beyond  the  sum  of  L.8,  Is.  6d.  was  made  to  the 
petitioner,  on  the  settlement  of  accounts  in  April  1841,  the  question  still  remains 
whether  the  writings  which  passed  between  the  parties  on  that  occasion  must  not  be 
held  to  import  such  a  delegcUio  debiii,  as  to  extinguish  the  debt  in  regard  to  the  estate 
of  the  deceased  partner,  and  the  Lord  Ordinary  feels  himself  compelled  to  put  on  those 
writings  that  construction  which,  indeed,  seems  to  him  the  only  one  of  which  they 
admit. 

"  It  is  true,  as  is  found  in  the  interlocutor  of  the  Sheriff,  '  that  the  appellant  had  for 
'  many  years  kept  an  account  with  the  Renfrewshire  Banking  Company,  the  balance  of 
'  which  was  in  April  yearly;'  and  if  the  settlement  of  April  1841  had  been  in  terms 
of  those  of  the  precec^ng  years,  the  presumption  would  have  been  that  nothing  more 
was  intended  than  the  carrying  on  the  balance. 

"  But  the  settlement  in  1841  was  something  quite  different,  and  very  specific  in  its 
terms.  On  the  one  hand,  the  appellant  signed  in  the  ledger  a  docquet,  bearing  that 
'  this  account  was  settled,  and  the  balance  of  L.1340  paid  to  me,'  and  on  the  other  hand, 
he  took  from  the  company,  that  is  the  new  company,  a  receipt  bearing  '  that  they  had 
*  received  from  him  the  sum  of  L.1340,  which  is  placed  to  the  credit  of  his  account' 

*'  The  Lord  Ordinary  is  bound  to  hold  that  these  documents  were  consistent  with  the 
intention  of  the  parties,  and  therefore  must  give  them  their  legal  effect ;  and  he  cannot 
discover  what  other  intention  or  effect  they  can  be  held  to  express,  than  that  of 
extinguishing  the  debt  due  by  the  former  company,  of  which  the  deceased  had  been  a 
partner,  and  consequently  adopting  the  new  company  as  the  sole  debtor. 

"It  is  true  novoHo  or  ddegatio  is  not  to  be  presumed;  but  it  certainly  may  be 
proved ;  and  the  Lord  Ordinary  thinks  it  is  proved  by  these  writings. 

"Though  no  money  was  actually  paid  but  the  L.8,  Is.  6d.,  the  writings  clearly 
showed  that)  in  regard  to  the  sum  of  L.1340,  the  money  was  held  by  the  creditor  to 
have  been  paid,  and  to  have  been  replaced  by  him  in  the  hands  of  the  new  company." 
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and  of  Hhe  same  date  he  gets  a  receipt  for  it  from  [497]  the  hank ;  hut  when  it  ia  not 
true,  in  point  of  fact,  that  he  did  receive  that  earn,  how  can  I  hold  that  there  was  a 
new  arrangement  1  The  entry  in  the  hooks  bears  that  he  received  payment  of  the  whole 
gam ;  but  that  is  a  mere  fiction,  as  is  now  admitted.  I  do  not  find  in  any  of  the  cases 
that  have  been  referred  to,  authority  for  holding  novation  upon  any  thing  like  so  narrow 
grounds.  The  question  in  these  cases  was,  whether,  by  the  act  and  deed  of  the  party 
himself,  he  gave  his  consent  to  the  novation,  and  accepted  the  new  company  as  liable 
for  his  funds.     I  cannot  hold  that  there  was  any  such  intention  here. 

Lord  Maokxnzis. — I  have  great  doubt ;  but,  on  the  whole,  I  cannot  differ  from  the 
Lord  Ordinaryi     In  the  first  place,  I  must  hold  that  Dunlop's  death  was  known  to 
M^Kechnie.     I  think  the  form  of  the  transaction,  in  the  absence  of  any  counter  proof, 
affords  an  insuperable  presumption  that  it  was  known.    Then  M^Kechnie  goes  to  the 
bank,  and  knowing  that  Dunlop  was  dead,  and  the  company  dissolved,  he  knew  that 
something  must  be  done — that  he  could  not  go  on  as  before,  because  it  was  a  new 
company.     It  is  probable  that  he  went  for  the  purpose  of  having  a  continuance  of  his 
account  with  the  new  company.     Then  look  to  see  what  are  the  circumstances.     The 
old  account  was  not  closed  as  a  year's  account  had  ever  been  before ;  on  the  contrary, 
he  gets  a  new  receipt,  which  he  never  did  before,  and  would  not  have  done  then  had  it 
been  an  ordinary  transference  of  the  balance  as  formerly.     What  was  the  use  of  the  new 
receipt  if  there  was  no  change  1    Would  he  not  ask  the  reason  of  it  ?    And  if  so,  he 
must  have  been  told.     But  the  case  does  not  rest  there,  for  the  party  signs  a  docquet^ 
such  as  there  never  was  before,  bearing  that  the  whole  balance  had  been  paid  to  him. 
How  could  that  fail  to  attract  his  attention  ?     How  can  we  help  being  satisfied  that  he 
was  perfectly  conscious  of  making  a  change  ?    His  plea  is,  that,  if  there  is  a  novcUiOi  it 
is  reducible  on  the  ground  of  error.     He  could  not  succeed  in  such  a  reduction.     It  was 
a  matter  of  small  importance  at  the  time,  this  novcttio  that  sounds  so  formidable  now 
that  the  event  is  known ;  for  he  says  he  had  no  suspicion  of  the  bank.     Did  he  not 
then  do  just  what  any  one  would  have  done  in  the  circumstances  ?    The  death  of  a 
partner  would  never  induce  any  one  to  take  away  his  custom  from  a  prosperous  concern. 
There  was  nothing,  therefore,  the  least  strange  in  this  novatio.    When  he  took  the 
money  out  of  the  old,  he  must  have  put  it  into  a  new  bank  ;  and  having  no  suspicion 
of  the  new  concern  carried  on  by  the  remaining  partners  of  the  old,  it  was  most  natural 
to  deposit  it  there.     I  don't,  however,  deny  that  this  is  a  pretty  narrow  case. 

Lord  Fullbbton. — I  remain  of  the  opinion  which  I  entertained  when  the  case  was 
before  me  as  Ordinary.  The  very  principle  of  novatio  is,  that  there  may  be  a  change  of 
debtor  without  the  intervention  of  an  actual  payment.  Actual  payment  puts  an  end 
to  the  debt,  and  there  can  be  no  room  for  the  doctrine.  Here  the  party  was  taking  the 
credit  of  the  new  company,  and  discharging  the  old.  As  he  did  so  without  any  induce- 
ment^ the  novatio  must  of  course  be  proved ;  but  it  is  proved,  and  proved  scripto.  He 
settles  the  account,  and  instead  of  adopting  the  ordinary  form,  he  signs  a  docket,  bearing 
that  the  balance  had  been  paid  to  him,  and  he  takes  a  new  deposit  receipt  therefor. 
What  other  form  could  he  have  adopted,  if  he  had  wished  to  put  the  money  into  the 
new  company)  Though  no  money  was  paid,  he  signs  a  writing,  implying  that  the 
money  was  paid,  and  he  does  not  attempt  to  reduce  it.  In  the  case  of  the  ranking  of 
Allan's  creditors,  less  than  this  was  held  to  discharge  the  old  company. 

[4983  Lord  Jsffrst. — I  concur  in  the  opinion  of  the  majority.  The  only  doubt  I 
had,  was  on  the  principle  that  novation  implies  a  voluntary  innovation  on  the  part  of 
the  party  against  whom  it  is  ultimately  objected ;  and  I  was  not  satisfied  that  the  death 
of  the  partner  here  was  within  the  party's  knowledge.  But  looking  to  the  case  of 
Aytoon  9.  the  Dundee  Banking  Company,  where  we  held  that  unless  some  extraordinary 
circumstances  could  be  alleged,  the  death  of  a  partner  could  not  be  held  unknown  to  a 
person  residing  in  the  same  place,  and  dealing  with  the  company,  I  cannot  hold  the 
partner's  death  to  have  been  unknown.  Holding  it  to  have  been  known  to  the  party, 
the  only  point  is,  was  he  aware  that  he  settled  an  old,  and  commenced  a  new  account^ 
taking  a  receipt  binding  only  on  the  new  company  ?  I  think  the  whole  transaction 
abundantly  clear ;  and  I  am  quite  convinced  that  there  must  have  been  an  intention 
finally  to  discharge  th^  debtors  in  the  old  account,  and  take  new  parties  bound. 

It  is  not  wotSi  while  arguing,  whether  it  was  a  short  hand  payment  or  not ;  and  the 
entiy  and  the  result  would  have  been  precisely  the  same,  if  payment  had  been  made  and 
the  money  paid  back.    All  the  witnesses  say  that  this  was  the  effect  of  what  was  done. 


168  KBB  t;.    M'&EGHNIB.  Vn.  D1U1I09. 

that  he  did  so,  appeared  from  the  new  mode  of  settlement  adopted  at  the  first  settling 
period  thereafter. 

The  trustee  rejected  the  claim,  "  in  respect  that  the  date  of  lodging  was  subsequent 
to  the  bankrupt's  death." 

M'Kechnie  appealed  to  the  Sheri£P,  who  pronounced  the  following  interlocutor : — 
'*  In  respect  that  the  appellant  had,  for  many  years  antecedent  to  1S41,  kept  an  account- 
current  with  the  Glasgow  agency  of  the  Renfrewshire  Banking  Company,  the  balancing 
of  which  account  was  in  April  yearly ;  in  respect  that  at  the  balance  in  April  1841,  it 
is  proved  that  no  money  was  then  paid  to  the  appellant  except  the  sum  of  L.8,  Is.  6d., 
and  that  the  remaining  L.1340  was  placed  to  his  credit  in  the  bank  books  on  a 
continued  account^urrent,  and  was  not  entered  in  the  book  kept  for  moneys  received 
on  deposit  receipts — Finds  that  the  docquet  in  the  ledger  of  date  20th  April  1S41, 
stating  the  whole  L.1348,  Is.  6d.  to  have  been  of  that  date  paid  to  the  appellant,  which 
is  contrary  to  the  fact,  cannot  be  held  as  effectual  in  the  circumstances  to  relieve  the 
estate  of  Mr.  Dunlop  of  Keppoch,  as  a  partner  of  the  Renfrewshire  Banking  Com- 
[496]  -pany,  down  to  his  death  in  December  1840,  from  responsibility  for  the  appellant's 
claim  against  said  company  at  the  period  of  such  decease,  and  therefore  reverses  the 
trustee's  decision  on  the  appellant's  claim,  and  ordains  the  same  to  be  ranked  on  the 
defunct's  estate,  as  craved  in  the  minute  of  appeal :  Further,  finds  the  said  estate,  and 
the  respondent  as  trustee  thereon,  liable  in  the  appellant's  expenses,  for  which,  and  the 
dues  of  extract,  decerns." 

The  trustee  appealed  to  the  Lord  Ordinary  on  the  bills,  who  pronounced  the  follow- 
ing interlocutor : — '*  Alters  and  recalls  the  deliverance  complained  of,  and  sustains  the 
decision  of  the  trustee ;  finds  the  appellant  entitled  to  expenses."  ^ 
M'Kechnie  reclaimed. 

Lord  Pbbsidsnt. — I  do  not  think  there  was  novation  or  delegation  in  this  case. 
None  of  the  cases  approach  to  the  very  narrow  grounds  on  which  it  is  here  maintained 
that  there  was.  All  the  witnesses  are  decidedly  of  opinion  that  there  was  no  real  pay- 
ment as  appears  from  the  books,  except  to  the  extent  of  L.8,  Is.  6d.  There  is  an 
acknowledgment  on  the  face  of  the  books  that  the  whole  sum  was  paid  over  to  the  party, 

^  "  NoTB. — ^Even  on  the  assumption  (of  which  the  truth  is  not  now  disputed  by  the 
trustee)  that  no  advance  in  cash  beyond  the  sum  of  L.8,  Is.  6d.  was  made  to  the 
petitioner,  on  the  settlement  of  accounts  in  April  1841,  the  question  still  remains 
whether  the  writings  which  passed  between  the  parties  on  that  occasion  must  not  be 
held  to  import  such  a  ddegcUio  dehiU^  as  to  extinguish  the  debt  in  regard  to  the  estate 
of  the  deceased  partner,  and  the  Lord  Ordinary  feels  himself  compelled  to  put  on  those 
writings  that  construction  which,  indeed,  seems  to  him  the  only  one  of  which  they 
admit. 

'^  It  is  true,  as  is  found  in  the  interlocutor  of  the  Sheriff, '  that  the  appellant  had  for 
'  many  years  kept  an  account  with  the  Renfrewshire  Banking  Company,  the  balance  of 
'  which  was  in  April  yearly;'  and  if  the  settlement  of  April  1841  had  been  in  terms 
of  those  of  the  preceding  years,  the  presumption  would  have  been  that  nothing  more 
was  intended  than  the  carrying  on  the  balance. 

'*But  the  settlement  in  1841  was  something  quite  different,  and  very  specific  in  its 
terms.  On  the  one  hand,  the  appellant  signed  in  the  ledger  a  docquet,  bearing  that 
'  this  account  was  settled,  and  the  balance  of  L.1340  paid  to  me,'  and  on  the  other  hand, 
he  took  from  the  company,  that  is  the  new  company,  a  receipt  bearing  *  that  they  had 
'  received  from  him  the  sum  of  L.1340,  which  is  placed  to  the  credit  of  his  account' 

*'  The  Lord  Ordinary  is  bound  to  hold  that  these  documents  were  consistent  with  the 
intention  of  the  parties,  and  therefore  must  give  them  their  legal  effect ;  and  he  cannot 
discover  what  other  intention  or  effect  they  can  be  held  to  express,  than  that  of 
extinguishing  the  debt  due  by  the  former  company,  of  which  the  deceased  had  been  a 
partner,  and  consequently  adopting  the  new  company  as  the  sole  debtor. 

"  It  is  true  novoHo  or  ddegatio  is  not  to  be  presumed ;  but  it  certainly  may  be 
proved ;  and  the  Lord  Ordinary  thinks  it  is  proved  by  these  writings. 

''Though  no  money  was  actually  paid  but  the  L.8,  Is.  6d.,  the  writings  clearly 
showed  that»  in  regard  to  the  sum  of  L.1340,  the  money  was  held  by  the  creditor  to 
have  been  paid,  and  to  have  been  replaced  by  hiui  in  the  hands  of  the   new  company." 
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and  of  the  same  date  he  gets  a  receipt  for  it  from  [497]  the  bank ;  but  when  it  is  not 
true,  in  point  of  fact,  that  he  did  receive  that  sam,  how  can  I  hold  that  there  was  a 
new  arrangement  1  The  entry  in  the  books  bears  that  he  received  payment  of  the  whole 
som ;  bat  that  is  a  mere  fiction,  as  is  now  admitted.  I  do  not  find  in  any  of  the  cases 
that  have  been  referred  to,  authority  for  holding  novation  upon  any  thing  like  so  narrow 
groonda.  The  question  in  these  cases  was,  whether,  by  the  act  and  deed  of  the  party 
himself,  he  gave  his  consent  to  the  novation,  and  accepted  the  new  company  as  liable 
for  his  fonde.     I  cannot  hold  that  there  was  any  such  intention  here. 

Lord  Maokbnzib. — I  have  great  doubt ;  but,  on  the  whole,  I  cannot  differ  from  the 
Lord  Ordinary*     In  the  first  place,  I  must  hold  that  Dunlop's  death  was  known  to 
M'Kechnie.     I  think  the  form  of  the  transaction,  in  the  absence  of  any  counter  proof, 
affords  an  insuperable  presumption  that  it  was  known.     Then  M^Kechnie  goes  to  the 
hank,  and  knowing  that  Dunlop  was  dead,  and  the  company  dissolved,  he  knew  that 
something  must  be  done — that  he  could  not  go  on  as  before,  because  it  was  a  new 
company.     It  is  probable  that  he  went  for  the  purpose  of  having  a  continuance  of  his 
account  with  the  new  company.     Then  look  to  see  what  are  the  circumstances.     The 
old  account  was  not  closed  as  a  year's  account  had  ever  been  before ;  on  the  contrary, 
he  gets  a  new  receipt,  which  he  never  did  before,  and  would  not  have  done  then  had  it 
been  an  ordinary  transference  of  the  balance  as  formerly.     What  was  the  use  of  the  new 
receipt  if  there  was  no  change  ?    Would  he  not  ask  the  reason  of  it  ]    And  if  so,  he 
must  have  been  told.     But  the  case  does  not  rest  there,  for  the  party  signs  a  docquet, 
sach  as  there  never  was  before,  bearing  that  the  whole  balance  had  been  paid  to  him. 
How  could  that  fail  to  attract  his  attention  ?     How  can  we  help  being  satisfied  that  he 
was  perfectly  conscious  of  making  a  change  ]    His  plea  is,  that,  if  there  is  a  novaiio,  it 
]b  reducible  on  the  ground  of  error.     He  could  not  succeed  in  such  a  reduction.     It  was 
a  matter  of  small  importance  at  the  time,  this  novcttio  that  sounds  so  formidable  now 
that  the  event  is  known ;  for  he  says  he  had  no  suspicion  of  the  bank.     Did  he  not 
then  do  just  what  any  one  would  have  done  in  the  circumstances  ]    The  death  of  a 
partner  would  never  induce  any  one  to  take  away  hi3  custom  from  a  prosperous  concern. 
There  was  nothing,  therefore,  the  least  strange  in  this  novcUio.     When  he  took  the 
money  oat  of  the  old,  he  must  have  put  it  into  a  new  bank ;  and  having  no  suspicion 
of  the  new  concern  carried  on  by  the  remaining  partners  of  the  old,  it  was  most  natural 
to  deposit  it  there.     I  don't»  however,  deny  that  this  is  a  pretty  narrow  case. 

LoBD  FuLLBBTON. — I  remain  of  the  opinion  which  I  entertained  when  the  case  was 
b^ore  me  as  Ordinary.  The  very  principle  of  navcUio  is,  that  there  may  be  a  change  of 
debtor  without  the  intervention  of  an  actual  payment.  Actual  payment  puts  an  end 
to  the  debt^  and  there  can  be  no  room  for  the  doctrine.  Here  the  party  was  taking  the 
credit  of  the  new  company,  and  discharging  the  old.  As  he  did  so  without  any  induce- 
menti  the  novatio  must  of  course  be  proved ;  but  it  is  proved,  and  proved  ecripto.  He 
settles  the  account^  and  instead  of  adopting  the  ordinary  form,  he  signs  a  docket,  bearing 
that  the  balance  had  been  paid  to  him,  and  he  takes  a  new  deposit  receipt  therefor. 
What  other  form  could  he  have  adopted,  if  he  had  wished  to  put  the  money  into  the 
new  company  1  Though  no  money  was  paid,  he  signs  a  writing,  implying  that  the 
money  was  paid,  and  he  does  not  attempt  to  reduce  it.  In  the  case  of  the  ranking  of 
Allan's  creditors,  less  than  this  was  held  to  discharge  the  old  company. 

[4883  LoBD  Jeffrey. — I  concur  in  the  opinion  of  the  msgority.  The  only  doubt  I 
had,  was  on  the  principle  that  novation  implies  a  voluntary  innovation  on  the  part  of 
the  party  against  whom  it  is  ultimately  objected ;  and  I  was  not  satisfied  that  the  death 
of  the  partner  here  was  within  the  party's  knowledge.  But  looking  to  the  case  of 
Aytoun  v.  the  Dundee  Banking  Company,  where  we  held  that  unless  some  extraordinary 
eircumatances  could  be  alleged,  the  death  of  a  partner  could  not  be  held  unknown  to  a 
person  residing  in  the  same  place,  and  dealing  with  the  company,  I  cannot  hold  the 
partner's  death  to  have  been  unknown.  Holding  it  to  have  been  known  to  the  party, 
the  only  point  is,  was  he  aware  that  he  settled  an  old,  and  commenced  a  new  account^ 
taking  a  receipt  binding  only  on  the  new  company  %  I  think  the  whole  transaction 
abundantly  clear ;  and  I  am  quite  convinced  that  ^ere  must  have  been  an  intention 
finally  to  discharge  th^  debtors  in  the  old  account^  and  take  new  parties  bound. 

It  is  not  worth  while  arguing,  whether  it  was  a  short  hand  payment  or  not ;  and  the 
entiy  and  the  resolt  would  have  been  precisely  the  same,  if  payment  had  been  made  and 
the  money  paid  back.     All  tho  witnesses  say  that  this  was  the  effect  of  what  was  done. 
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It  would  have  made  the  matter  more  complete  if  there  had  been  a  draft ;  but  the 
witnesses  say  that  the  bank  was  in  the  habit  of  paying  under  such  dockets  without  a 
draft.  I  have  not  the  least  idea,  that  if  there  had  been  a  draft,  more  than  the  money 
he  carried  off  with  him  would  have  been  handed  over.  The  thing  is  done  brevi  manu 
in  the  ordinary  course  of  business.  Up  to  that  date  he  was  a  creditor  of  the  old 
company ;  but  he  settles  the  account  with  it  by  a  docket,  which  says  that  the  account 
is  settled,  and  the  balance  not  carried  to  new  account,  which  is  the  former  entry,  but 
"  paid  to  me ; "  and  then  the  next  entry  is  in  the  books  of  the  new  company.  In  short, 
I  think  there  is  complete  evidence  of  what  is  the  principle  of  novation — the  animus  of 
the  party  to  change  his  debtor,  and  take  a  new  debtor  and  document.  Therefore,  on 
the  ground  that  he  intended  to  innovate  the  vouchers  on  which  he  intended  to  found 
his  claim  of  debt  in  future,  I  am  for  adhering  to  the  interlocutor.  Having  no  doubt  at 
the  time  of  the  solvency  of  the  establishment,  what  could  he  have  done  in  the  circum- 
stances but  what  he  did  ?  I  cannot  penetrate  into  the  recesses  of  an  ignorant  mind,  and 
hold  that  he  proceeded  on  an  erroneous  idea. 

The  Court  adhered  with  additional  expenses. 

[7  D.  809 ;  Partnership  Act,  1890,  ss.  14,  17,  and  36.] 


No.  91.  VII.  Dunlop  499.    22  Feb.  1845.'     Ist  Div.— Lord  Robertaon. 

David  Smith,  Pursuer. — G,  Bell 

Jamks  Hamilton,  Defender. — Deas. 

Prescriptumj  Triennial. — Held  that  prescription  ran  from  the  end  of  each  year  upon  the 
claim  of  a  writer's  clerk  engaged  at  so  much  per  week. 

Action  raised  on  28th  November  1843,  by  a  writer's  clerk  against  his  employer  for 
nine  years'  salary,  down  to  15th  November  1843,  at  the  rate  of  fifteen  shillings  a-week, 
under  deduction  of  certain  sums  paid  to  account.  The  defender  pleaded  prescription, 
except  in  so  far  as  related  to  the  salary  for  the  three  years'  immediately  preceding  the 
action.  The  pursuer  answered  that  the  weekly  salary  came  in  lieu  of  fees  for  writings, 
and  that  therefore  his  claim  was  to  be  viewed  as  a  continuous  account  like  a  writer's  or 
merchant's,  on  which  prescription  ran  only  from  the  date  of  the  last  item. 

The  Lord  Ordinary  **  sustains  the  defender's  plea  of  prescription,  except  in  so  far  as 
relates  to  the  salary  of  the  three  years,  ending  November  1843,  being  the  last  date  of 
the  account." 

The  pursuer  reclaimed,  but 

The  Court  adhered. 


jjo,  93,  VIL  Dunlop  500.    26  Feb.  1846.    2nd  Div.— Lord  Ivory. 

John  Munro,  Pursuer. — Rutherfurd — Crawfu/rd. 
Haery  Munro  Taylor  and  Others,  Defenders.— /So/.-fftfw.  Andersaw—Neaves. 

Reparation— Public  Officer— Procurator-Fiscal— Wrongous  Apprehension— Process- 
Summons. — 1.  Summons  of  damages  against  a  procurator-fiscal,  setting  forth  that  he 
had  applied  for,  and  obtained  a  warrant  of  apprehension  against  the  pursuer  without 
sufficient  ground  or  probable  cause,  held  to  be  irrelevantly  laid,  in  respect  it  did  not 
also  libel  that  this  had  been  done  maliciously.  2.  In  an  action  of  damages  against  a 
procurator-fiscal,  on  the  ground  that,  in  the  course  of  executing  a  criminal  warrant, 
the  officers  to  whom  he  had  committed  that  duty  had  imprisoned  the  pursuer  in  a 
cruel  and  oppressive  manner ; — Held  that,  as  it  was  not  alleged  that  the  wrongous 
act  complained  of  had  been  done  by  the  defender's  instruction%  or  with  his  knowledge, 

I  Decided  24th  January. 
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or  diat  the  general  directions  he  had  given  to  the  officers  were  other  than  proper  and 
soitable  in  the  circumstances,  it  was  to  he  regarded  as  the  individual  act  of  the  officers, 
which  he  could  not  in  the  circumstances  have  anticipated  or  guarded  against,  and  for 
which  he  was  not  in  law  responsihle. 

John  Munio^  ditcher  in  InvergordoD,  raised  an  action  of  damages  against  Harry 
Munro  Taylor,  the  procurator-fiscal  for  the  eastern  district  of  Boss-shire,  and  John 
M'Bean  and  certain  others,  messengers  and  criminal  officers.     The  summons  set  forth, 
that  a  petition  had  been  presented  by  Taylor  to  the  Sheriff-substitute  of  Ross  and 
Cromarty,  setting  forth  that  the  pursuer  Munro  had  formed  one  of  a  mob  which  had 
assembled  at  Invergorden,  and  had  been  actively  engaged  with  them  in  deforcing  an 
officer  of  the  law  in  the  execution  of  a  warranty  and  rescuing  from  him  a  prisoner  whom 
he  had  apprehended,  and  craving  a  warrant  to  apprehended  the  pursuer,  which  was 
granted  by  the  Sheriff  in  terms  of  the  prayer  of  the  petition :  That  "  the  said  petition 
was  presented  without  sufficient  ground  or  probable  cause,  and  the  statements  made 
therein,  in  so  &r  as  regarded  the  pursuer,  were  contrary  to  the  fact : "  That  Taylor 
employed  John  M'Bean,  messenger  in  Inverness,  the  deceased  John  Munn,  superinten- 
dent of  police  at  Elgin,  Alexander  Stewart^  sheriff-officer  at  Tain,  and  John  Finlayson, 
criminal  officer,  residing  in  Dingwall,  to  apprehend  the  pursuer  on  the  charge  set  forth 
in  the  petition :  That  these  parties,  with  assistants,  all  acting  under  Taylor's  employ- 
ment and  authority,  apprehended  the  pursuer  on  the  night  of  the  4th,  or  very  early  in 
(he  morning  of  the  5th  of  October  1843,  and  took  him  to  a  house  at  Inveigordon,  which 
had  been  formerly  employed  as  the  office  of  the  Commercial  Bank,  and  was  then  used 
as  a  goaxd-house  by  a  party  of  military  who  were  stationed  there :  That  there  were  two 
strong  and  well-secured  rooms,  of  a  considerable  size,  in  this  house,  the  security  of 
which  was  further  increased'  by  the  presence  of  the  soldiers,  [601]  who  were  keeping 
guard  in  one  of  them  :  That  the  pursuer,  upon  being  brought  in  custody  to  this  house, 
or  old  bank-office,  was  not  placed  in  either  of  these  rooms,  but  was  by  the  above-named 
officers  and  their  assistants,  "  acting  under  the  employment  of  the  said  Harry  Munro 
Taylor,  illegally,  oppressively,  cruelly,  and  maliciously  forced  or  thrust,''  along  with  five 
other  individuals,  into  a  stone  chamber  of  small  dimensions,  which  had  been  used 
formerly  as  a  safe  for  keeping  the  cash  and  books  of  the  bank,  and  the  construction  of 
which  was  such  as  "  to  render  it  utterly  unfit  for  the  confinement  even  of  a  single  human 
being."     The  summons  then  described  the  suffering  endured  by  the  pursuer  and  the 
other  prisoners,  from  want  of  air  and  otherwise,  while  they  were  locked  up  in  this 
chamber,  which  they  alleged  to  have  been  very  severe.     It  then  proceeded  to  set  forth, 
— ^that  the  pursuer  was  subsequently  taken  to  Tain  jail ;  that  the  warrant  for  his  com- 
mittal to  jail  was  irregular  and  illegal,  and  that  he  was  illegally  and  oppressively  com- 
mitted to  prison  on  the  said  pretended  warrant ;  and  that,  after  remaining  in  prison  for 
several  days,  he  was  liberated  on  bail :  that  in  presenting  the  said  petition,  and  obtain- 
ing the  said  warrant  for  apprehension  against  the  pursuer,  the  said  Harry  Munro  Taylor 
actol  wrongfully,  and  without  any  sufficient  ground  or  probable  cause :  that^  in  the 
apprehension  of  the  pursuer,  the  said  Henry  Munro  Taylor,  and  the  said  John  M'Bean 
and  others,  acting  under  his  employment,  acted  illegally  and  oppressively ;  and  that  in 
the  incarceration  and  confinement  of  the  pursuer  in  the  safe  as  aforesaid,  and  in  the 
treatment  of  the  pursuer  during  his  con&iement  as  aforesaid,  the  said  Harry  Munro 
Taylor,  and  the  said  John  M'Bean,  and  others  acting  under  his  employment,  acted 
illegally,  oppressively,  cruelly,  and  maliciously.    The  summons  then  concluded  against 
Taylor  and  the  officers  for  L.500  as  damages  and  iolatium. 

In  his  defences,  Taylor  admitted  that  he  was  at  Invergorden  during  the  time  the 
porsner  was  confined  there,  although  he  was  not  personally  present  when  he  received 
the  treatment  complained  of,  which  indeed  was  not  alleged  by  the  pursuer.  He  stated 
the  following  objections  to  tihe  relevancy  of  the  summons  as  directed  against  him. 

He  pleaded; — 

1.  That  the  action  was  irrelevant^  in  so  far  as  founded  on  any  objection  to  the 
wanant  under  which  the  pursuer  was  apprehended  and  incarcerated,  no  sufficient  grounds 
beiDg  set  forth  on  which  the  defender  could  be  held  liable  for  having  obtained  or 
Dsedik 

2.  That  it  was  irrelevant,  in  so  far  as  relating  to  the  alleged  execution  of  the 
warrant  of  apprehensioD,  or  the  undue  confinement  of  the  pursuer  under  it»  there  being 
no  sufficient  statement  to  implicate  the  defender  in  the  proceedings  complained  of. 
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3.  That  it  was  irrelevant,  in  so  far  as  relating  to  the  warrant  of  commitment  or 
incarceration,  to  which  no  specific  objection  was  stated. 

The  Lord  Ordinary  ordered  minutes  of  debate. 

[602]  The  pursuer  pleaded ; — I.  That  although  the  defender  might  not  be  liable  in 
damages  for  the  mere  procuring  of  a  warrant  without  probable  cause,  unless  malice  was 
averred,  yet  when  the  warrant  so  obtained  had  been  unlawfully  and  oppressively 
executed,  and  this  had  been  set  forth,  it  was  not  necessary  to  libel  malice,  or  other 
improper  motive,  in  order  to  support  the  action.^  2.  The  wrong  complained  of  having 
been  inflicted  by  the  officers  while  acting  under  the  employment  of  the  defender  as  pro- 
curator-fiscal, and  in  the  execution  of  a  warrant  committed  by  him  into  their  hands,  he 
must  be  held  liable  for  their  acts.  This  liability  also  attached  to  him  upon  the  ordinary 
principles  applicable  to  master  and  servant,  and  employer  and  employed.  According  to 
the  law  relative  to  this  class  of  cases,  the  mere  fact  of  his  not  having  been  present,  and 
not  having  specially  ordered  the  wrong  to  be  done,  was  not  sufficient  to  relieve  him 
from  responsibility.^  Similar  responsibility  existed  in  the  case  of  a  creditor  for  the 
wrongous  and  oppressive  execution  of  diligence  on  the  part  of  a  messenger.*  The  plea 
that  the  defender  was  bound  to  entrust  the  warrant  to  the  officers  of  law,  within  whose 
province  the  execution  of  it  fell,  did  not  take  the  responsibility  oJQf  him.  This  had  been 
held  in  the  analogous  case  of  a  creditor  employing  a  messenger.^  On  the  contrary,  it 
afibrded  him  protection  by  placing  the  execution  of  warrants  in  the  hands  of  a  limited 
class,  who  were  instructed  and  licensed,  and  had  to  find  security  for  the  dischaige  of 
their  functions.  Two  of  the  officers,  whom  the  defender  had  employed,  were  not  Sheriff- 
officers  in  the  county  of  Ross,  and  he  was  under  no  obligation  to  employ  them  unless 
he  thought  proper.  The  position  of  the  defender  as  a  pro-  [603]  -curator-fiscal,  did  not 
exempt  him  from  the  responsibility  for  damages,  which  would  attach  to  him  by  the 
above  principles  of  law  were  he  a  private  party .^ 

The  defender  pleaded,  1.  That  the  summons,  so  far  as.  laid  upon  an  allegation  that 
he  had  presented  the  petition,  and  obtained  the  warrant  for  the  pursuer's  apprehension 

1  Arbuckle,  (3  Dow,  181) ;  MilhoUan  v.  Bertram,  Dec.  21, 1826,  (5  S.  &  D.  p.  170) ; 
Strachan  v.  Stoddart,  Nov.  13,  1828,  (7  S.  &  D.  p.  4);  M*Orone  v,  Sawers,  Feb.  10, 
1835,  (13  S.  &  D.  p.  443);  Swayne  t;.  Fife  Bank,  June  27,  1835,  (13  S.  &  D.  p. 

1003). 
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Cameron,  February  13, 1839,  {ante,  VoL  I.  p.  493) ;  Linwood  v.  Hathom,  May  14, 1817, 
(F.C);  Bushe  v,  Steinman,  (1  Bos.  &  Pul.  p.  404);  M'Kenzie  t;.  M'Leod,  June  14, 
1834,  (10  Bing.  p.  385);  Evans'  Pothier,  Vol.  L  p.  304. 

s  Paterson  v.  Philip  and  Cusine,  February  26,  1811 ;  Hume's  Decisions,  p.  278; 
Gordon  v.  M'Coll,  December  13,  1826,  (5  S.  &  D.  p.  123);  Cowan  v.  Watt,  July  12, 
1833,  (11  S.  &  D.  p.  999);  McDonnell  v.  Bank  of  Scotland,  July  21,  1835,  (13  S.  & 
D.  p.  701)  ;  Cleland  v.  Weir,  July  21, 1835,  (13  S.  &  D.  p.  1143) ;  Pearson  v.  Anderson, 
July  18,  1833,  (11  S.  &  D.  p.  1008);  M*Leod  t;.  Buchanan,  June  10,  1837,  (15  S.  & 
D.  p.  1113) ;  Brock  and  Fergusson  r.  Kemp,  February  22, 1844,  (ante,  Vol.  VL  p.  709). 

^  Anderson  v.  Ormiston,  January  3,  1750,  (M.  13,949);  MTherson  t;.  Ettles, 
February  28,  1787,  (Hailes,  1021). 

*  Hume,  Vol.  II.  pp.  134,  135,  foot  note;  Alison,  Vol.  XL  pp.  92,  93;  Beattie  v. 
Fiscal  of  Dumfries,  December  10,  1842,  (Broun's  Reports,  p.  463);  Gilchrist  t;.  Fiscal 
of  Perthshire,  July  15,  1843,  (Broun's  Reports,  570);  Sharp  v.  Dykes,  February  28, 
1843,  (Broun's  Reports,  521);  Prentice  v.  Bathgate,  June  19,  1843,  (Broun's  Reports, 
561) ;  M*Crone  v.  Sawers,  February  10, 1835,  (13  S.  &  D.  443) ;  Richardson  v.  William- 
son, June  1,  1832,  (10  S.  &  D.  607);  Nimmo  v.  Stewart,  July  18,  1832,  (10  S.  &  D 
p.  844);  Findlater  v.  Duncan,  July  18,  1837,  (15  S.  &  D.  p.  1304);  June  19, 1838,  (16 
S.  &  D.  p.  1150);  reversed,  23d  August  1839,  (1  Rob.  App.  Cases,  911);  Mone  v. 
Ajiderson,  February  25,  1842,  (an/e.  Vol.  IV.  p.  786). 
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witiioat  probable  cause,  was  ineleyant^  as  the  pursuer  had  not  also  alleged  malice.^ 
2.  The  pursner  did  not  allege  that  the  acts  complained  of  had  been  done  by  the  officers 
under  the  defender's  special  instructions,  or  with  his  knowledge.  The  question  then  was, 
▼hether  the  defender,  a  public  officer,  was  answerable  for  the  alleged  wrongful  acts  of 
the  officers  under  his  general  employment  of  them  to  apprehend  the  pursuer  upon  a  legal 
ivarrant^  there  being  no  allegation  of  blame  or  error  in  the  instructions  that  he  gave  to 
them,  or  of  hie  having  contemplated  or  sanctioned  the  wrongful  acts  complained  of  ? 
The  nature  of  the  defender's  duties  compelled  him  to  employ  other  public  officers  to 
execute  the  warrants  of  the  law,  which  it  was  his  duty  to  obtain.  It  was  the  case  of  one 
pahlic  officer  pacing  on  to  another  public  officer  an  employment,  which  both  of  them  in 
their  several  provinces  were  required  to  perform  ;  and  there  was  no  authority  for  hold- 
ing that^  without  fault  of  his  own,  the  defender  should  be  liable  for  the  fault  of  other 
officers  in  another  department,  where  a  different  duty  had  to  be  performed.  The  case 
of  a  creditor  doing  diligence  for  his  private  debt  was  wholly  different ;  but  even  in  that 
case,  the  limits  of  responsibility  had  not  been  extended  to  wrongs  and  irregularities 
which  could  not  reasonably  have  been  foreseen  and  provided  against^  Further,  the  acts 
on  the  part  of  the  officers  were  charged  in  the  summons  in  terms  inferring  against  them 
penonal  delinquency.  In  this  view  of  the  case,  there  was  no  ground  of  liability  against 
the  defender,  as  a  master  or  employer  was  never  liable  for  the  delinquency  of  his  servant 
oragent.^ 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  iVtmo,  In  so  [504]  far  as  the 
letion  is  laid  upon  an  allegation  that  the  said  defender  presented  a  petition  against  the 
pursuer,  and  obtained  warrant  for  apprehension  thereon,  without  any  sufficient  ground 
or  probable  cause.  Finds,  in  respect  that  malice  is  not  also  alleged,  that  the  summons  is 
not  relevantly  laid,  and  that  the  said  ground  of  action  cannot  be  maintained.  Secundo^ 
In  BO  far  as  the  action  is  laid  upon  the  pursuer's  actual  apprehension,  and  the  treat- 
ment which  he  received  while  in  custody  under  said  warrant ; — in  respect  it  is  not 
all^^  that  the  defender's  interference,  or  any  instructions,  employment,  or  authority 
given  by  him,  went  beyond  the  mere  delivering  over  of  said  warrant  into  the  hands  of 
Uie  legal  officers  proper  for  carrying  the  same  into  execution,  and  in  order  to  the  same 
heing  ao  executed  by  them  in  the  ordinary  and  regular  discharge  of  their  duty  as  such 
officers ; — ^in  respect,  further,  that  the  defender's  employment  of  these  officers  was  not  a 
mere  voluntary  act,  impelled  by  his  own  interests,  or  directed  or  tending  to  his  own 
ends,  but  was  a  proceeding  directed  to  the  public  interests,  and  necessary  and  incumbent 
on  him  in  the  discharge  of  his  public  duty  as  procurator-fiscal ; — in  respect,  moreover, 
tiiat  the  functions  to  be  performed  by  the  said  officers,  after  the  warrant  had  been 
committed  to  them  for  execution,  as  said  is,  were  not  such  as  directly  or  indirectly  fall 
within  the  defender's  own  official  department,  or  the  powers  or  duties  connected  there- 
with, and  attaching  to  himself  as  procurator-fiscal,  and  consequently  not  such  as  he 
could  legally  have  performed  in  his  own  person,  or  by  delegation  to  others,  in  the 
capacity  of  his  servants  or  agents ;  but,  on  the  contrary,  were  functions  peculiarly 
pertaining  to  a  distinct  department  of  legEd  officers,  whose  business  it  is  to  perform  the 
same  as  a  separate  branch  of  public  duty,  and  by  virtue  of  powers  which  the  law  itself 
confers,  and  which  no  delegated  authority  derived  from  others  can  affect — Finds,  in  the 
total  absence  of  all  allegation  directly  implicating  the  defender  in  his  own  person  as  a 
party  to  the  alleged  illegal  proceedings  of  the  said  officers,  that  as  regards  this  branch  of 
the  ease  also,  the  summons  has  not  been  relevantly  laid,  and  therefore  that  neither  can 
this  ground  of  action  be  maintained.  Separatim,  Finds  that  the  proceedings  alleged  on 
the  part  of  the  officers  being  expressly  charged  as  having  taken  place  '  illegally,  oppres- 
'  sively,  cruelly,  and  maliciously,'  and  this  charge  not  being  so  averred  as  to  extend  to 
or  reach  the  defender  personally,  the  defender  is  not  responsible,  in  respect  of  his  mere 
general  employment  of  the  officers  to  execute  the  warrant,  for  any  acts  of  wrong  wilfully 
and  maliciously  committed  by  them,  no  such  liability  by  law  attaching  even  in  the  case 
of  an  ordinary  master  for  the  wilful  wrong  or  malice  of  his  proper  servant,  or  in  that  of 

^  Arbuckle  v.  Taylor,  July  10,  1815,  (3  Dow's  Reports,  150) ;  Young  v.  Leveu, 
July  8, 1822,  (1  Sh.  App  Cases)  ;  Hallam  v,  Gye,  27th  December  1835  ;  Orr  v.  Currie, 
23d  February  1839  ;  Marianski  v.  Henderson,  17th  June  1841,  {antey  Vol.  I.  p.  551). 

<  Stewart  v.  M'Donald,  July  6, 1784,  (M.  13,989). 

>  Miller  v.  Harvie,  (4  Murray's  Reports,  pp.  385,  388). 
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an  OTdinary  principal  for  the  wilful  wrong  or  malice  of  his  proper  agent  or  other  delegated 
representatiye.  Tertio^  In  so  far  as  the  summons  sets  forth,  that '  the  alleged  warrant 
<  for  the  committal  of  the  pursuer  to  jail  was  irregular  and  illegal,  and  the  pursuer  was 
'  illegally  and  oppressively  committed  to  prison  under  the  said  pretended  warrant,'  finds 
that  there  is  no  corresponding  conclu-  [606]  -sion  in  the  summons  connected  therewith  ; 
and,  therefore,  as  well  as  in  respect  that  no  specific  or  intelligible  statement  of  the 
alleged  grounds  of  illegality  has  been  given  either  in  the  summons  or  even  in  the 
minutes  of  debate,  finds,  as  regards  this  head  likewise,  that  the  summons  is  not  rele- 
vantly laid,  and  that  the  action  cannot  be  maintained.  Upon  the  whole  matter,  sustains 
the  objections  to  the  relevancy,  as  pleaded  in  the  three  first  pleas  contained  in  the 
defences  for  this  defender ;  and,  therefore,  as  regards  the  said  defender,  dismisses  the 
action ;  but,  in  the  circumstances  of  the  case,  finds  no  expenses  due,  and  decerns."  ^ 

1  «  Note. — 1.  As  to  the  first  finding  of  the  interlocutor,  there  seems  to  be  no  real 
question  between  the  parties,  and  it  is  at  all  events  borne  out  by,  the  case  of  Aibackle, 
and  others  of  that  class. 

2.  The  second  finding  involves  matter  of  greater  difficulty,  and  for  which  there  is  no 
direct  precedent.  But,  after  full  consideration,  the  Lord  Ordinary  has  formed  a  clear 
opinion  on  the  subject. 

<*  The  fundamental  doctrine,  upon  which  the  constructive  liability  of  one  person  for 
the  act  of  another  will  be  found  to  rest,  involves  generally  an  application,  more  or  less 
direct,  of  the  maxim,  guifadtper  alium  facit  per  se.  Accordingly,  the  more  fomiliar 
and  proper  instances  of  such  constructive  liability  occur  in  the  relations  of  master  and 
servant,  or  principal  and  agent.  And  in  such  cases  the  raHondU  of  the  liability  is  plain ; 
for  the  servant  or  agent  only  doing  that  which  but  for  the  delegated  authority  derived 
through  his  master  or  principal,  the  latter  must  or  might  have  done  for  himself,  the  act 
of  the  servant  or  agent  comes  truly  to  be  regarded  as  equivalent  to  the  act  of  the  master 
or  principal — and  so  draws  after  it  all  the  responsibilities  which  would  naturally  have 
attached  to  such  master  or  principal,  if  acting  in  propria  persona. 

"  But  this  is  a  principle  which  cannot,  strictly  speaking,  be  extended  to  the  case  of 
a  party  whom  the  law  itself  has  laid  under  a  disability  to  perform  the  particular  function 
out  of  which  liability  arises,  and  where  another  and  a  totally  distinct  party  has  been 
declared  alone  competent  to  execute  the  duty.  For  in  this  case,  so  far  as  regards  the 
act  to  be  performed,  there  is  no  delegation  of  authority  from  the  former  to  ti^e  latter, 
and  the  latter  does  not  execute,  as  in  the  right  or  place  of  the  former,  a  duty  which  it 
properly  belonged  to  the  former  to  have  executed  for  himself ;  but,  on  the  contrary,  acts 
entirely  in  his  own  independent  right,  and  as  the  recognised  master  of  proceedings  which 
fall  within  his  own  proper  and  official  province. 

"  In  one  class  of  cases,  the  distinction  now  pointed  at  has  not  perhaps  been  carried 
out  in  its  full  rigour  \  and  the  pursuer,  availing  himself  of  this,  has  accordingly  rested 
the  main  strength  of  his  argument  upon  the  analogy  of  certain  decisions,  whereby  a 
private  party  who  employs  a  messenger,  or  other  legal  officer,  in  the  execution  of  diligence, 
&c.,  has  occasionally  been  subjected  in  liability  for  the  consequences  of  irregularity  com- 
mitted by  such  messenger  or  officer. 

"  It  may,  however,  be  questioned  whether  the  Court  have  not  already  gone  sufficiently 
far  in  such  an  extended  application  of  the  principle  of  constructive  liability,  influenced, 
it  may  be,  by  considerations  of  expediency,  where  the  act  to  be  performed,  originating 
as  it  did  in  the  voluntary  employment  of  the  party,  was  at  the  same  time  wholly  and 
entirely  directed  to  his  own  individual  ends.  In  sdch  a  case  it  might  not  perhaps  be 
going  much  out  of  the  way  to  hold  the  impulsion  of  the  employer's  interest,  and  the 
private  benefit  thereby  sought  to  be  secured,  as  sufficient  to  attach  to  the  whole  proceed- 
ings the  character  of  his  proper  act  But  be  this  as  it  may,  the  Lord  Ordinary,  while 
he  will  at  all  times  be  ready  to  follow  the  authority  of  these  precedents,  where  he  finds 
them  to  have  a  precise  application,  cannot  help  thinking  that  it  deserves  serious  con- 
sideration how  far  their  operation  should  be  further  extended,  on  the  strength  of  any 
mere  supposed  analogies,  to  other  cases  where  the  identity  is  not  so  clear. 

<'  In  the  present  question,  more  especially,  he  would  certainly  hesitate  to  extend 
their  authority  to  a  case,  where  the  act  of  employment  had  no  such  impulsion  of  private 
interest,  and  did  not  partake  in  the  same  sense  of  a  spontaneous  and  voluntary  proceed- 
ing ;  and  where,  on  the  contrary,  the  efifect  would  be  to  extend  the  responsibUities  of  a 
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[608]  The  paTsaer  reclaimed. 

At  £e  debate  which  took  place  in  the  Inner  House,  the  pursuer  admitted  that, 
mider  the  ezpreesions  '*  acting  under  the  employment "  of  [607j  the  defender,  used  in 
ihe  summons,  he  did  not  mean  to  aver,  nor  would  he  he  able  to  prove,  that  the  defender 


poUic  officer,  acting  in  the  compulsory  and  unavoidable  discharge  of  his  public  duty,  and 
•olely  snd  exclusively  for  the  public  behoof,  without  any  other  moving  cause.  To  do  so 
vonld  be,  in  great  measure,  to  paralyze  the  exertions  of  an  important  public  functionary, 
ind  thereby  operate  a  serious  discouragement  to  the  public  service. 

"  But)  fortanately,  none  of  the  authorities  have  as  yet  carried  matters  this  length. 
And,  indeed,  there  would  be  almost  more  plausibility  in  holding  the  Sheriff  answerable 
for  the  ministerial  acts  of  his  officers,  than  in  subjecting  the  procurator-fiscal.  In 
&i^ind,  accordingly,  it  does  appear  that  the  law  looks  to  the  Sheriff,  and  to  him  alone, 
for  the  acts  of  his  officers,  he  being  identified  with  them  in  every  case,  even  to  the  effect 
of  being  responsible  for  their  wilful  misconduct  or  deliberate  fraud.  The  principle  of 
mpondeai  superior  is,  in  such  case,  held  to  apply.  But  there  is  no  room  for  extending 
ndi  a  principle  to  the  case  of  a  Scots  procurator-fiscal.  The  sheriff-officer  is  no  sub- 
(Rdinate  in  the  procurator-fiscal's  department.  The  act  of  the  officer  is  not,  even 
deiegatianey  the  act  of  the  fiscal.  It  is  an  act  peculiarly  the  officer's  own,  in  the  dis- 
efasige  of  hiB  proper  official  duty ;  and  in  this  the  procurator-fiscal  is  no  more  his  superior 
officer  than  he  is  his  proper  principal  or  master.  The  authority  which  the  officer  obeys 
18,  in  truth,  the  warrant  of  the  law  itself,  as  embodied  in  the  Sheriff's  deliverance,  and 
the  procurator-fiscal  is  no  otherwise  connected  with  it  than  as  the  hand  through  which 
it  goes,  in  passing  from  one  distinct  department  of  the  public  service  to  another. 

"In  the  absence  of  any  direct  Scotch  authority,  the  defender  has  resorted  for 
collateral  lights  to  the  sister  country,  and  not  unnaturally,  seeing  the  law  of  both 
ooantries,  as  r^^rds  this  description  of  question,  rests  substantially  on  the  same  basis 
of  principle.  The  Lord  Ordinary  may  notice  one  or  two  additional  illustrations.  For 
example^  there  is  the  case  of  Milligan,  12  Adol.  and  Ellis,  737,  where  a  butcher,  having 
employed  a  Ucensed  drover  to  drive  home  some  bullocks  from  Smithfield  market,  and 
the  drover  having  employed  for  the  purpose  a  servant  of  his  own,  through  whose  negli- 
gence a  bollock  injured  the  plaintiff's  property,  it  was  held  that  the  butcher  was  not 
Imble.  as  having  merely  *  employed  another  who  is  recognized  by  the  law  as  exercising 
'  ft  distinct  caUing.'  Again,  in  Quarman,  6  M.  and  Wels.  499,  the  owner  of  a  carriage 
having  hired  horses  from  a  stabler,  and  the  latter  having  also  provided  the  driver 
through  whose  negligence  an  injury  was  inflicted,  it  was  held  that  the  owner  of  the 
carriage,  though  employer  in  the  first  instance,  was  not  liable,  and  that  recourse  must 
be  had  against  the  stabler  as  the  party  alone  responsible  for  misconduct  within  his  own 
province.  So,  in  the  case  of  a  pilot ;  as  to  which,  by  a  recent  decision,  it  appears  to  be 
settled — and  this  '  upon  the  principles  of  reason  and  justice,  and  independently  of  the 
'  express  provisions  of  the  statute  (6  Geo.  lY.  c.  125,  sec.  55,)  that  the  compulsory 
'  taking  of  a  pilot  does,  on  general  principles,  release  the  person  so  taking  him  under 
'  compulsion  ^m  all  responsibility  for  his  acts ; '  the  distinction  being,  that  where  there 
is  no  compulsion  to  employ  such  an  officer,  the  pilot,  being  employed  voluntarily,  and 
on  the  mere  motion  of  the  shipmaster  for  his  own  guidance,  is  to  be  regarded  as  a  proper 
servant;  but  that^  when  forced  upon  the  master  by  the  requirement  of  some  local 
regulation,  (be  it  statutory  or  otherwise,)  he  is  not  a  servant,  but  is,  in  truth,  superior 
in  his  own  distinct  department,  and  as  such  supersedes  the  master,  and  so  for  the  time 
releases  him  from  responsibility. — (Shoe's  Abbot  on  Shipping,  6th  Edit.)  p.  184,  citing 
Dr.  Loshington's  jud^ent  in  the  case  of  the  Maria.)  ' 

''  In  a  word,  the  Lord  Ordinary  adopts  implicitly  the  doctrine  laid  down  by  the 
learned  Judge  in  the  case  just  cited,  as  applicable,  not  less  to  the  case  of  a  procurator- 
fiscal,  compelled  in  the  discharge  of  his  duty  to  employ  a  sheriff-officer,  than  to  the  case 
of  a  party  compulsorily  employing  a  pilot.  '  What  is  the  general  principle,'  asks  Dr. 
Lushington,  '  on  which  one  man  is  responsible  for  the  acts  of  another?  He  is  answer- 
'  able  for  injury  done  to  another  within  the  scope  of  his  employment,  because  he  elects 
*  him,  and  the  act  is  voluntary.  But  where  a  man  is  compelled  to  employ  another,  the 
'  whole  principle  on  which  liability  depends  entirely  fails.'  This  doctrine,  in  rigour 
would  perhaps  apply  even  to  the  case  of  a  private  party  who  is  obliged,  in  the  execution 
of  legal  diligence,  to  resort  to  one  of  the  regular  officers,  whom  the  law  holds  alone  com- 
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had  given  directions  to  the  officers  [608]  to  confine  the  prisoners  in  the  chamher  which 
had  been  used  as  a  bank-safe,  but  only  that  he  had  ordered  them  to  be  brought  to  the 
bank-office  and  detained  there. 

Lord  Justiob-Clsrk. — The  first  finding  in  the  interlocutor  of  the  Lord  Ordinary 
was  not  impugned  in  the  argument  addressed  to  us,  and  is  founded  on  clear  and  indis> 
putable  law. 

The  second  finding  in  both  its  branches,  and  particularly  from  the  terms  and  ex- 
pressions employed,  raises  a  very  grave  and  important  question  of  constitutional  law. 
Upon  the  general  doctrine  contained  in  this  part  of  the  interlocutor,  as  stated  by  the 
Lord  Ordinary,  I  wish  to  express  no  opinion  whatever.  I  am  desirous  to  be  under- 
stood neither  to  intimate  dissent  nor  to  express  concurrence,  as  I  am  clearly  of 
opinion  that  this  case  may  be  satisfactorily  and  more  usefully  decided  upon  the  special 
facts  set  forth  in  the  summons,  as  that  summons  was  restricted  and  explained  at 
the  bar. 

It  is  better,  therefore,  to  leave  the  general  doctrine  perfectly  open,  to  be  maintained 
when  necessary  in  any  other  case,  if  any  one  shall  ever  arise,  for  the  decision  of  which 
it  becomes  essential. 

potent  with  reference  to  such  an  actm  legitimue.  But,  at  all  events,  it  is  a  fortiori 
applicable  to  the  case  of  a  public  functionary,  such  as  the  procurator-fiscal  in  the  present 
case. 

"  In  conclusion,  and  as  in  all  points  applicable  to  the  present  case,  the  Lord  Ordinary 
implicitly  adopts  the  words  of  Mr.  Justice  Story,  (Law  of  Agency,  p.  284 :) — '  Where 
'  persons  are  acting  as  public  agents,  they  are  responsible  only  for  their  own  misfeasances 
'  and  -negligences,  and  not  for  the  misfeasances  and  negligences  of  those  who  are 
'  employed  under  them ;  if  they  have  employed  persons  of  suitable  skill  and  ability, 
'  and  have  not  co-operated  in  or  authorized  the  wrong.     For  if  the  doctrine  "  respondeat 

*  superior"  were  applied  to  such  agencies,  it  would  operate  as  a  serious  discouragement 

*  to  persons  who  perform  public  functions,  many  of  which  are  rendered  gratuitously, 
'  and  all  of  which  are  important  to  the  public  interest.     In  this  respect  their  case  is 

*  distinguished  from  that  of  persons  acting  for  their  own  benefit,  or  employing  others 
'  for  their  own  benefit.' 

"  3.  As  regards  the  third  finding,  the  Lord  Ordinary  has  held  himself  entitled  to 
assume  that  the  pursuer  means  to  raise  no  special  case  in  regard  to  the  warrant  of 
commitment. 

"  P,S. — Since  preparing  the  above  judgment,  the  Lord  Ordinary  has  observed  in  a 
number  of  Adolphus  and  Ellis'  Reports,  just  published,  a  case  (Martin  v.  Temperlay,  4 
Adol.  and  Ellis,  new  series,  298)  which,  while  it  expressly  recognises  and  confirms  the 
principle  on  which  Milligan  and  Quarman  (supra)  were  decided,  appears  in  some  degree 
to  qualify  and  restrict  the  application  of  Dr.  Lushington's  judgment  in  the  case  of  the 
Maria.  It  is  sufficient  to  call  the  attention  of  the  parties  to  the  matter.  But,  so  far  as 
the  Lord  Ordinary  can  see,  there  is  nothing  to  shake,  in  its  substance,  the  general  sound- 
ness of  the  principles  which  he  has  above  attempted  to  deduce  from  the  whole  authorities. 
And  as  regards  the  particular  question  involved  in  the  case  of  Martin  itself,  there  really 
seems  to  have  been  no  room  for  difficulty ;  for  there,  the  owner  of  the  barge,  though 
compelled  by  the  Waterman's  Act  to  employ  one  or  more  freemen  in  the  navigation  of 
his  vessel,  was  still  the  uncontrolled  master  of  these  parties,  after  they  were  so  employed 
by  him,  and  while  they  continued  in  his  employment ;  and  the  statute  accordingly,  in 
one  of  its  sections,  expressly  designates  them  as  *  his  servants.'  Of  course,  being  his 
servants,  and  acting  entirely  under  his  command  and  control,  there  could  be  no  doubt 
(upon  the  ordinary  application  of  the  principle  of  constructive  liability)  that  he  was 
liable  for  their  neglects. 

'^  The  Lord  Ordinary  may  just  add,  in  order  to  prevent  misapprehension,  that  in 
finding  no  expenses  due,  he  has  not  been  actuated  by  a  notion  that  the  fiscal  was  in  any 
respect  to  blame.  No  such  personal  imputation  was  cast  upon  him  by  the  pursuer,  the 
case  being  treated  purely  on  its  legal  principles.  The  Lord  Ordinary,  considering  the 
novelty  and  importance  of  the  question,  merely  thought  it  was  not  a  case  for  expenses 
on  either  side.  He  doubts  not  that  on  due  representation  the  fiscal  will  find  no  difficulty 
in  obtaining  his  pecuniary  indemnity  from  the  proper  quarter." 
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It  was  distinctly  admitted  to  as  by  Mr.  Crauf  urd,  that  under  the  general  expressions 
in  the  summons,  in  which  it  is  stated  that  the  other  defenders,  the  officers  and  their 
assiBtants,  acting  "  under  the  employment  of  the  said  Harry  Munro  Taylor,"  forced  the 
pnrsuer,  with  other  prisoners,  into  the  stone  chamber,  or  safe  of  the  bank,  and  confined 
them  theTe  in  the  cruel  and  oppressivje  manner  alleged  in  the  summons,  he  did  not 
intend  to  prove  that  the  defender,  the  procurator-fiscal,  had  given  any  direction  whatever 
to  use  the  bank-safe  as  a  place  of  confinement,  but  only  that  he  had  desired  that  the 
piisoneTS  should  be  brought  to,  and  detained  until  morning  in,  the  bank-office  as  a 
place  of  safe  custody ;  in  which  office  the  summons  states  there  were  two  sufficient  and 
suitable  and  strong  rooms,  perfectly  secure,  and  well  adapted  for  the  purpose.  Indeed, 
he  admitted  that  it  would  appear  that  the  procurator-fiscal  knew  nothing  of  the  outrage 
complained  of  until  after  it  was  over.  This  admission  or  restriction  of  the  summons 
excludes,  in  the  circumstances  set  forth  by  the  pursuer,  the  liability  of  the  defender  for 
what  occurred  during  the  night.  Upon  the  statement  so  restricted,  it  is  quite  clear  that 
the  wrong  complained  of  (assuming  at  present  that  it  occurred)  was  an  act  of  individual 
cruelty  on  the  part  of  the  officers — a  strange,  wanton,  and  violent  outrage  by  them  as 
individuals,  perpetrated  (assuming  that  it  occurred  at  all)  in  the  middle  of  the  night, 
against  the  occurrence  of  which  no  precautions  could  be  required,  as  no  one  could 
foresee  the  possibiltty  of  such  an  outrage. 

The  case  shows  that  no  view  of  the  procurator-fiscal's  duty  could  impose  on  him  the 
necessity  or  obligation  of  giving  instructions  not  to  commit  an  outrage,  the  possibility 
of  which  could  not  enter  into  the  contemplation  of  any  reasonable  man.  Indeed,  had 
the  procurator-fiscal,  at  a  period  of  alleged  excitement  such  as  [609]  that  stated  in  the 
somnions,  after  a  riot  and  deforcement,  so  exercised  his  ingenuity  as  to  contemplate 
the  stone  safe  as  a  place  of  custody,  and  given  the  officers  orders  not  to  put  them  into 
it,  it  might  have  been  a  very  fair  question  on  the  facts,  whether  such  an  unnecessary 
and  singular  order  was  not  meant  to  be  understood  as  a  broad  hint  to  put  them  there. 

The  wrong  complained  of  is  now  brought  to  this — not  that  in  acting  on  the  instruc- 
tions alleged  to  be  given,  or  in  the  execution  of  the  warrant  and  detention  of  the 
prisoners,  as  directed  and  intended  by  the  procurator-fiscal,  any  wrong  could  or  did 
occur;  but — that  after  the  prisoners  were  secured,  the  officers  committed  an  act  of 
cruelty  as  uncalled  for  and  unnecessary  (as  the  summons  says)  for  the  safe  custody  of 
the  prisoners  as  it  was  barbarous  in  itself ; — and  what  the  pursuer  contends  for  is,  that 
the  procurator-fiscal  shall  be  liable,  because  he  did  not  specially  prohibit  an  unforeseen 
and  extraordinary  individual  outrage,  originating  in  the  wanton  violence  of  the  officers, 
and  that  he  is  in  law  responsible  for  every  act,  even  of  such  unforeseen  violence,  which 
the  officers  may  commit,  if  not  specially  prohibited  by  him  beforehand.  I  think,  when 
brought  to  this  proposition,  the  case  against  the  procurator-fiscal  is  quite  extravagant, 
on  the  strictest  view  of  his  duty  which  the  grave  and  serious  regard  due  to  the  personal 
liberty  of  the  subject  can  suggest 

There  is,  then,  a  plain  ground  for  holding  that  no  relevant  case  has  been  stated 
which  can  subject  the  defender  in  responsibility.  On  the  pursuer's  own  showing,  the 
ease  is  one  in  which  an  outrage  of  personal  and  individual  cruelty  and  violence  was 
committed  by  the  officers,  (assuming  the  facts,)  originating  as  completely  in  their 
personal  feelings  and  individual  abuse  of  the  power  which  circumstances  gave  them,  as 
if  they  had  taken  up  pistols  and  shot  the  party  of  prisoners  after  they  were  all  duly 
apprehended — a  case  in  which  the  Fiscal  surely  could  not  be  liable  in  assythment. 

Any  difficulty  which  the  case  at  first  presented  arose  from  the  introduction  of  the 
various  analogies  derived  from  the  relation  of  master  and  servant,  owners  employing 
pilots,  and  the  Uke,  which  have  been  so  largely  discussed  in  this  case. 

I  beg  to  say,  that  no  valuable  aid  or  sound  and  safe  rules  can  be  drawn  on  either 
side  from  such  cases,  in  considering  the  responsibility  on  the  one  hand,  and  the  pro- 
tection or  privilege  on  the  other,  of  the  procurator-fiscal  in  the  exercise  of  his  duties  as 
procurator  for  the  public  interest.  The  distinctions  between  the  case  of  the  procurator- 
fiscal  and  the  classes  of  cases  referred  to  in  this  discussion  are  numerous,  fundamental, 
and  insuperable,  and  utter  confusion  would  arise  from  applying  the  doctrines  laid  down 
in  these  cases  either  to  the  responsibility  or  to  the  protection  belonging  to  the  office  of 
fiaeaL  Such  doctrines  were  never  stated  with  reference  to  the  case  of  a  public  prosecutor, 
or  in  the  contemplation  of  being  so  applied.  In  England  there  is  no  such  officer — for 
even  the  Attomey-Greneral's  situation  is  quite  different.  And  in  the  English  law, 
DUNLOP,  VOL.  IV.  12 
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therefore,  the  rules  necessarily  applicable  to  such  a  distinct  subject  as  the  responsibility 
of  those  acting  in  the  office  of  public  prosecutor,  cannot  have  a  place — at  least  not  in 
such  a  form  as  to  be  of  use  to  us.  Some  of  these  analogies  would  entail  far  greater 
responsibility — indeed  responsibility  of  a  different  kind  from  any  that  attaches  by  the 
law  of  Scotland  to  his  office,  or  can  be  attached  to  such  an  office  consistently  with  its 
objects  and  the  interests  of  the  public.  And  some  of  the  analogies  would  give  him  a 
decree  of  protection  and  irresponsibility,  which  cannot  be  pleaded  in  cases  [610]  where 
the  personal  liberty  of  the  subject  is  an  element  which  must  be  attended  to  in  the  dis- 
chaige  of  public  duty,  and  in  the  exercise  of  the  discretion  which  that  duty  implies.  I 
do  not  wish  to  discuss  the  extent  either  of  the  fiscal's  responsibility  or  protection  as  an 
abstract  question,  or  in  any  degree  to  express  an  opinion  as  to  the  general  doctrine 
stated  in  the  interlocutor.  It  is  necessary,  however,  to  state,  as  I  have  done,  that  in 
deciding  this  case  I  cannot  proceed  on  any  of  the  analogies  pleaded  on  either  side, 
from  the  classes  of  cases  as  to  the  relations  of  ordinary  employers  and  their  servants  or 
assistants. 

Lord  Medwtn. — In  considering  the  important  question  here  submitted  to  our 
review,  we  must  carefully  attend  to  the  charge  or  subject  of  complaint  brought  against 
the  defender,  the  procurator-fiscal,  to  see  if  the  summons  affords  a  relevant  ground  of 
action  against  him.     Now,  it  is  not  charged  against  him  as  a  wrong  that  he,  the 
procurator-fiscal,  the  public  officer  in  the  county,  whose  duty  it  was  to  investigate  alleged 
offences  against  the  public  peace,  applied  for,  and  obtained  a  warrant  to  apprehend  the 
pursuer; — it  is  not  charged  against  him  that  he  put  this  warrant  into  execution  by 
giving  it  into  the  hands  of  a  sheriff-officer  for  that  purpose ;  I  shall  notice  afterwards 
what  is  said  of  the  selection  of  concurrents  for  the  officer ; — ^it  is  not  chaiged  as  a  wrong 
that  this  warrant  was  executed  during  the  night,  or  that  the  pursuer  was  brought  to 
InvergordoD,  to  a  place  of  security  which  had  been  used  as  a  bank-office,  by  the  sheriff- 
officers,  assisted  by  a  party  of  military ; — it  is  not  charged  against  him  that  the  pursuer 
was  not  at  an  untimeous  hour  taken  before  the  Sheriff  for  examination;  but  it  is 
charged  against  him  that,  instead  of  confining  the  pursuer  in  one  or  other  of  the  rooms 
of  this  house,  alleged  to  be  secure  places  of  custody,  the  parties  who  apprehended  him 
and  had  him  in  charge,  "acting  under  the  employment  of  the  defender,  thrust  the 
pursuer  illegally,  oppressively,  cruelly,  and  maliciously  into  a  small  stone  chamber, 
which  was  utterly  unfit  for  the  confinement  even  of  a  single  human  being ; "  notwith- 
standing of  which  he  was  shut  in  with  five  others,  and  kept  there  for  six  and  a  half 
hours  till  he  was  examined  by  the  Sheriff.     It  is  not  then  for  the  detention  during  the 
night,  but  for  the  detention  in  the  unsuitable  place,  for  which  the  defender  is  sought 
to  be  made  responsible.     Now,  it  was  distinctly  admitted  from  the  bar,  that  the  pursuer 
does  not  allege  that  any  special  instructions  were  given  by  the  defender  as  to  confine- 
ment of  the  pursuer  in  this  place,  and  he  founds  his  claim  of  indemnification  for  the 
wrong  he  complains  of  on  the  circumstance  merely  that  this  detention  was  the  act  of 
the  officers  acting  under  the  employment  of  the  defender,  within  the  scope  of  that 
employment,  and  in  furtherance  of  the  object  entrusted  to  him.     As  the  pleadings  of 
the  pursuer  have  not  gone  beyond  his  summons,  no  distinct  plea  in  law  has,  therefore, 
been  set  forth  by  him  ;  but,  as  stated  in  his  minute  of  debate,  p.  3,  and  explained  at 
the  bar,  the  plea  is,  that  without  necessity  or  excuse,  being  illegally  subjected  to  a 
cruel  confinement  by  the  officers  in  the  course  of  executing  the  warrant  which  the 
defender  put  into  their  hands,  and  though  not  done  in  his  presence,  nor  by  his  instruc- 
tions, was  done  at  Invergorden,   where  the  defender  personally  was,  he  must  be 
responsible.     Now,  whatever  might  be  the  consequence  of  a  private  party,  for  his 
own  individual  advantage,  giving  a  warrant  of  any  kind  as  diligence  against  the 
property,  still  more  if  ejecting  the  personal  liberty  of  a  debtor,  where  an  illegality 
is  committed  by  the  messenger  in  the  execution  of  it,  we  must  remember  that  the 
procurator-fiscal  is  a  public  officer  with  an  important  public  duty  to  discharge  in 
the  prosecution  of  criminals,  and  for  this  purpose  bound  to  secure   their  persons 
[611]  for  trial ;  and  that  he  is  thus  far  protected  in  this  branch  of  his  duty,  that  he 
cannot  be  made  responsible  even  for  an  unjust,  that  is,  an  unfounded  accusation,  and 
apprehension,  and  detention,  unless  it  can  be  shown  that  his  conduct  was  malicious. 
Then,  as  to  any  wrong  committed  in  the  offender's  deteution  after  apprehension  and 
before  examination,  it  not  being  alleged  that  any  improper  delay  has  taken  place  in 
bringing  the  accused  before  a  magistrate  for  examination,  it  must  be  recollected  that  it 
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if  no  part  of  the  procnntor-fiBcal's  duty  to  apprehend  the  delinquent ;  he  cannot  do  so 
with  his  own  hand ;  he  would  not  be  entitled  to  do  so,  unless  under  the  call  which 
every  man  has  to  do  this  if  he  saw  the  crime  committed,  and  could  lay  hands  on  the 
offender  flagrante  delicto ;  but  there  are  special  officers  of  the  law  appointed  for  this 
purpose — ^messenger-at-arms  or  sheriff-officers — whose  duty  it  is  to  execute  the  warrants 
in  criminal  cases,  applied  for  and  obtained  by  the  procurator-fiscal  on  behalf  of  the 
public.     These  officers  are  presumed  to  understand  their  duty ;  the  law  so  accounts  of 
theuL     The  procurator-fiscal  must  employ  them,  and  is*  entitled  to  rely  on  their  know- 
ledge and  discretion,  and  that  they  will  execute  the  warrant  of  apprehension  entrusted 
to  them  in  a  legal  manner.     I  do  not  hold,  that  although  the  procurator-fiscal  was  at 
Invergordon  at  the  time,  and  might  have  expected  the  pursuer  to  be  brought  there 
during  the  night,  so  that  he  would  require  to  be  detained  till  it  was  a  fit  time  for  the 
Sheriff  to  examine  him  in  the  morning,  it  was  his  duty  to  be  upon  the  spot  when  the 
prisoner  was  brought  in,  or  to  give  any  instructions  to  the  officers  as  to  the  mode  of  his 
detention ;  and  I  must  own  it  strikes  me  that  the  more  unfit  this  stone-chamber  was 
for  the  detention  of  a  supposed  offender,  and  the  more  secure  the  other  two  rooms  were 
for  such  a  purpose,  this  just  makes  it  the  more  improbable  that  it  would  enter  into  the 
defender's  imagination  to  be  necessary  to  warn  the  officers  against  putting  the  prisoners 
in  there.     The  summons  distinctly  charges  this  as  an  illegal,  oppressive,  and  malicious 
act  against  the  officers  alone.    The  culpability  is  directly  charged  against  them,  and  not 
against  their  employer ;  and  it  is  such  a  wrong  as  I  thii^  must  be  borne  by  the  wrong- 
doer, and  not  by  the  public  officer  who  employed  him  to  do  lawfully  what  it  appears  he 
executed  irregularly,  in  his  peculiar  department  of  public  duty  also,  with  which  the 
other  has  no  interference.    No  doubt  the  procurator-fiscal  might  make  himself  respon- 
sible, by  giving  the  officer  special  instructions,  and  if  these  involved  irregularity  or 
illegality,  he  must  be  answerable  j  but  I  think  he  incurs  no  such  risk  if  he  employ  the 
accrodited  officers,  not  alleged  to  be  incompetent  or  unskilful,  and  gives  them  no  other 
instractions  than  to  execute  the  warrant.     I  know  of  no  direct  authority  in  our  law 
upon  this  point    The  opinion  I  have  formed  is,  upon  general  principles,  applicable  I 
think  to  a  just  estimate  of  the  procurator-fiscal's  duties  and  powers,  and  the  necessity  of 
not  laying  upon  him  any  higher  responsibility  than  for  his  own  acts  in  his  own  depart- 
ment of  duty,  leaving  with  another  set  of  public  officers  their  peculiar  duty  and  peculiar 
responsibility  if  they  act  illegally.     And  I  think  the  absence  of  authority  leads  to  the 
oondnsion  that  no  such  responsibility  has  been  held  to  attach  to  a  procurator-fiscal,  but 
for  his  own  act  or  the  acting  under  his  special  instructions,  as  it  can  scarcely  be  supposed 
^at  irregularities  of  this  kind  have  not  occurred  before  in  the  execution  of  such  warrants. 
As  to  the  employment  by  the  procurator-fiscal  of  messengers-at-arms,  in  addition  to  the 
offieeia  of  his  courts  I  think  no  inaccuracy  has  been  committed  here,  nor  illegality 
involving    personal  responsibility.      A  messengeratarms  is  an  officer  of  a  higher 
[512J  character  than  a  dieriff-officer,  with  more  presumed  knowledge  of  his  duty,  and 
more  skilful  as  well  as  considerate  in  the  execution  of  such  a  warrant.     Whether  they 
are  to  be  viewed  as  concurrents  with  the  sheriff-officer,  or  as  principals,  they  are  stiU 
public  officers  of  the  law,  here  employed  to  execute  their  appropriate  duty,  and  must  be 
lesporndble  for  their  own  wrong,  if  any  such  has  occurred.     It  is  true  this  is  not  a  mere 
ease  of  diligence  against  the  goods  of  a  debtor,  but  one  where  the  personal  liberty  of  the 
subject  is  concemwl.    This  no  doubt  calls  for  a  careful  enquiry  into  the  circumstances 
complained  of  as  illegal,  and  ample  indenmification,  if  any  illegality  has  been  committed 
in  the  detention ;  but  I  do  not  apprehend,  that  the  circumstance  that  personal  liberty 
is  involved  can  change  the  character  of  the  offence,  and  that  that  circumstance  alone 
will  make  the  procurator-fiscal,  as  employer,  who  would  not  otherwise  be  liable,  respon- 
sible for  the  wrong  of  the  officer  employed  by  him,  who  is  acting  on  his  own  official 
responsibility,  and  in  his  own  department  of  duty,  totally  distinct  from  that  of  the 
pioeuiator-fiscal,  who  could  not  execute  it  himself.     That  personal  liberty  is  concerned, 
will  aggravate  the  wrong  and  inflame  the  damages,  but  it  will  not  create  the  responsi- 
htiitjy  nor  push  it  beyond  the  immediate  actors  in  such  a  case  as  this.     I  am,  therefore, 
for  adhering  snbetantially  to  the  interlocutor,  although  I  am  not  inclined  to  affirm  every 
poeition  in  it  or  in  the  note. 

LoBD  MoKOBBiFF. — I  am  of  opinion  that  the  interlocutor  is  rights  in  so  far  as  it  sus- 
tains the  objections  to  the  relevancy  of  the  action,  and  dismiasflfl  it  All  the  findings 
of  the  interlocutor  are  not  necessary  to  the  particular  case  before  us ;  and  though,  as  at 
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present  advised,  I  in  general  concur  in  the  views  of  the  Lord  Ordinary,  I  do  not  object 
to  the  terms  of  the  judgment  being  varied  in  the  way  proposed.     I  certainly  think  that 
a  public  officer  like  the  procurator-fiscal  is  not  in  general  answerable  for  the  conduct  of 
a  regular  messenger  or  sheriff-officer,  to  whom  he  may  entrust  the  execution  of  a  warrant 
legal  in  itself  and  legally  obtained.     He  may  indeed  render  himself  liable  by  giving 
special  instructions ;  and  perhaps  cases  may  exist  in  which,  from  their  peculiar  circum- 
stances, it  may  be  his  duty  to  give  particular  instructions.     But  how  far  he  could  be 
made  liable  civilly  in  an  action  of  damages  for  not  having  given  such  special  instructions, 
I  shall  give  no  opinion  until  such  a  case  shall  be  presented  before  me.     In  the  mean 
time,  I  am  perfectly  clear  that  there  is  no  such  case  libelled  or  condescended  on  here ; 
and  finding  no  such  case  in  the  record,  I  am  of  opinion  that  the  relation  between  the 
procurator-fiscal  as  one  public  officer,  and  the  messengers  or  sheriff-officers,  whose  duty 
it  is  as  separate  public  officers  to  execute  the  warrants  of  the  magistrates,  is  essentially 
different  from  that  which  exists  between  a  private  individual  and  his  servant;  and, 
therefore,  I  lay  aside  all  the  law  referred  to,  derived  from  the  relation  of  master  and 
servant,  as  either  inapplicable  or  unnecessary  to  the  case.     For  this  reason,  I  think  the 
separatim  finding  in  the  interlocutor  of  doubtful  accuracy,  having  doubt  whether  the 
law  there  stated  with  reference  to  the  case  of  master  and  servant  is  correct,  though  it 
may  be  perfectly  sound  in  reference  to  the  case  of  the  procurator-fiscal  and  the  executive 
officers.     I  do  not  think  it  necessary,  after  what  has  been  said,  to  go  deeper  into  the 
case,  as  we  are  unanimous  in  pronouncing  the  inteiiocutor  proposed.     It  seems  only 
necessary  further  to  say,  that  I  cannot  thii&  that  the  question  with  the  procurator-fiscal 
is  at  all  the  same  with  any  similar  question  with  a  private  party  employing  a  messenger 
to  execute  diligence.     I  think  the  cases  essentially  different. 

[613]  Lord  Cookburn. — ^This  interlocutor  sanctions  some  principles  which  are 
questionable  and  unnecessary,  and  therefore  it  cannot  be  aU  affirmed.  Indeed,  it  is 
very  rarely  that  a  judgment  can  be  adhered  to,  simply  and  absolutely,  which,  instead  of 
merely  deciding  the  cause,  and  leaving  the  grounds  to  be  explained  separately,  is  framed, 
like  the  one  before  us,  on  the  plan  of  incorporating  the  reasons,  and  consequently  the 
facts  and  the  legal  principles,  into  the  body  of  the  judgment  itself.  But  though  there.be 
fragments  of  this  interlocutor  which  we  cannot,  and  need  not,  sanction,  I  am  of  opinion 
that  in  substance  it  is  sound. 

It  is  admitted  that  the  defender  interfered  solely  as  procurator-fiscal — that  is,  as  a 
public  officer,  acting  for  the  public  interest ;  and  that  in  applying  for  the  warranty  and 
in  putting  it  into  the  hands  of  a  sheriff-officer  for  execution,  his  conduct  was  quite 
correct.  It  is  asserted  that  he  gave  directions  to  the  officer  to  take  the  pursuer,  when 
apprehended,  to  the  house  at  Invergordon ;  and  since  it  is  so  stated,  I  assume  this  to  be 
the  fact.  It  is  not  said  to  have  been  improper.  And  it  was  explained  pointedly  by  the 
counsel  for  the  pursuer  at  the  bar,  that  though  the  words  in  the  summons  ("  acting 
under  the  employment  of  the  defender  ")  might  be  ambiguous,  it  was  not  meant  to  be 
said  that  any  instructions  were  given  by  the  defender  to  put  the  pursuer  into  what  has 
been  called  the  safe.  Nor  can  it  be  said  that  one  of  these  implied  the  other.  For  it  is 
admitted  that  the  house  contained  two  rooms,  which  were  not  only  comfortable,  but 
*'  strongly  secured  by  iron  bars ; "  and  there  is  nothing  unreasonable  in  holding,  especially 
in  the  absence  of  any  opposite  averment,  that  the  defender  might  intend  the  custody  to 
be  in  one  of  these  apartments.  Accordingly  the  summons  describes  the  insertion  into 
the  safe  as  a  distinct  and  separate  proceeding — and  by  the  officers  alone. 

Now  I  have  no  idea  how  an  action  of  damages  can  lie  against  a  public  officer,  unless 
some  breach  or  neglect  of  duty,  actual  or  constructive,  be  laid  to  his  charge.  But  there 
is  no  breach  or  neglect  charged  against  the  defender  whatever.  The  only  thing  said  to 
have  been  done  wrong  was  the  confinement  in  the  safe ;  and  this  it  is  admitted  was  not 
done,  or  ordered  to  be  done,  by  the  defender. 

It  was  maintained,  or  rather  suggested,  that  the  defender  had  failed  in  not  giving 
proper  instructions  to  the  officer.  To  this  there  are  two  good  answers.  1st,  No  such 
failure  is  set  forth,  or  even  alluded  to,  in  the  summons.  2d,  Giving  special  instructiona, 
by  which  I  mean  any  other  instructions  than  to  execute  the  warrant,  is  no  necessary 
part  of  a  procurator-fiscal's  duty.  On  the  contrary,  it  would  often  be  highly  dangerous 
if  he  were  to  attempt  to  regulate  the  officer,  in  unknown  circumstances,  by  hypothetical 
directions.  The  law  selies  on  the  officer.  The  accuser  is  not  the  party  by  whose  orders 
the  treatment  of  the  accused  can  always  be  safely  controlled.    There  may,  perhaps,  be 
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occafiiona  on  which  it  may  be  proper  for  a  sheriff,  and  even  for  a  procurator-fiscal,  to 
give  particular  instructions ;  but  undoubtedly  this  is  no  necessary  part  of  their  invari- 
able duty. 

In  this  situation  the  plea  of  the  pursuer  is  reduced  to  this — that  a  procurator-fiscal, 
who  directs  a  sherifif-officer  to  execute  a  warrant,  is  responsible  for  the  manner  in  which 
the  officer  may  act.  Now  that  a  procurator-fiscal  may,  by  acts  of  his  own,  whether  of 
commission  or  of  omission,  render  himself  responsible,  there  can  be  no  doubt.  But  the 
plea  \Sy  and  as  there  is  no  personal  impropriety  set  forth  here,  it  necessarily  must  be, 
that  the  procurator-fiscal,  even  when  his  own  conduct  has  been  correct,  incurs  responsi- 
bility by  the  mere  act  of  employing. 

I  know  no  authority,  and  no  principle,  for  this  doctrine — a  doctrine  incompatible 
[514]  with  the  administration  of  criminal  justice  as  hitherto  most  beneficially  practised 
in  this  country.  It  is  idle  to  cite  cases  touching  the  liabilities  of  private  parties,  or  of 
any  parties,  even  official,  acting  voluntarily  or  for  their  own  behoof ;  and,  so  far  as  I 
am  capable  of  appreciating  them,  the  authorities  that  have  been  laid  before  us  from  the 
law  of  England  are  hostile  to  the  pursuer.  But  in  truth  there  is  not  much,  if  any, 
light  to  be  obtained  from  any  foreign  system,  upon  this  matter  of  purely  Scotch  criminal 
practice.  But  deducting  civil,  and  therefore  inapplicable,  cases  of  employment  by 
private  parties,  the  pursuer  has  not  been  able  to  refer  to  a  single  decision,  institutional 
authority,  or  judicicJ  dictum^  for  the  responsibility  he  contends  for.  No  es^mple  of  a 
procurator-fiscal  whose  own  conduct  has  been  correct,  being  found  liable  for  the  misdeeds 
of  a  sheriff-officer  lawfully  employed  by  him  to  execute  a  criminal  warrant,  can  be  pro- 
duced. If  such  liability  had  been  understood  to  arise  from  the  mere  fact  of  employment, 
examples  of  its  being  enforced  must  have  been  of  very  ordinary  occurrence. 

The  mere  circumstance  of  his  having  employed  one  of  the  regular  officers  may  not 
always  be  sufficient  to  liberate  him ;  because  there  may  be  persons  who,  though  in  office, 
it  was  improper  to  employ — persons  of  bad  official  character — known  enemies  of  the 
accused— -or  unfit  for  the  particular  duty.  But  there  is  no  improper  selection  averred 
here,  or  any  improper  failure  to  direct.  In  this  situation,  the  established  and  necessary 
practice  is,  for  the  procurator-fiscal  simply  to  give  the  warrant  to  the  officer,  and  to 
leave  him  to  execute  it  upon  his  personal  and  official  responsibilty.  What  else  can  he 
do?  He  must  act,  and  in  what  other  way  can  he  act?  I  cannot  expose  a  public  agent 
to  an  action  of  damages  for  merely  doing  what  the  law  forces  him  to  do. 

The  pursuer  appealed  to  the  liberty  of  the  subject.  This  liberty  we  are  undoubtedly 
bound  to  protect.  But  we  must  do  this  according  to  law.  Under  this  very  principle 
of  protecting  the  liberty  of  the  subject,  we  are  equally  bound  to  protect  public  officers 
in  the  i>erformance  of  their  public  duty.  It  appears  to  me  that  the  plea  of  the  pursuer 
18  inconsistent  with  the  rights  and  safety  of  both. 

The  Court  accordingly  pronounced  the  following  interlocutor : — "  Adhere  to  the  first 
finding  in  the  interlocutor  complained  of :  Eecal  the  second  finding :  Find  that  it  has 
been  expressly  admitted  by  the  pursuer  at  the  bar,  that  he  does  not  undertake  or  intend 
to  prove,  under  the  general  words  of  the  summons,  that  the  officers  and  others  confined 
the  parsuer  in  the  manner  complained  of  in  the  stone  chamber  or  safe  of  the  bank  under 
any  express  or  implied  directions  or  instructions  of  the  procurator-fiscal,  or  with  his 
knowledge :  Find  that  the  allegations  in  the  summons,  as  so  restricted  and  explained, 
merely  extend  to  general  directions  given  to  the  officers  to  bring  the  pursuer,  if  appre- 
hended during  the  course  of  the  night,  to  the  bank  office,  then  employed  by  the  sheriff 
and  other  magistrates  of  the  county  as  a  guard-house,  and  which  were  the  only  instruc- 
tions which,  in  the  circumstances,  were  necessary  on  the  part  of  the  procurator-fiscal : 
Find  that  the  summons  states  that  the  said  bank  office  contained  rooms,  which  rendered 
it,  according  to  the  statements  in  the  summons,  a  place  perfectly  fit  and  suitable  for  the 
detention  of  a  prisoner  brought  into  Invergordon,  on  the  occasion  in  question,  during 
the  night,  and  before  his  examination :  Find  that,  by  the  statements  in  the  summons, 
it  is  averrad  [515]  that  the  pursuer  was  brought  into  Invergordon  during  the  night, 
and  at  an  hour  when  his  examination  would  not  have  been  proper  and  suitable,  and 
taken  to  the  bank-office  above  mentioned :  Find  that  the  alleged  wrong  of  confining 
the  porsner  and  others  in  the  manner  stated,  in  the  said  stone  chamber  or  safe,  without 
any  directions,  as  is  now  admitted,  from  the  procurator-fiscal,  and  with  the  circumstances 
of  oppression  set  forth  in  the  summons,  must,  assuming  the  same  to  have  occurred,  be 
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regarded  as  an  individual  act  on  the  part  of  the  officers,  which  the  procurator-fiscal  could 
not,  in  the  circumstances,  have  anticipated,  and  against  the  occurrence  of  which  he  was 
not  bound  to  take  any  precautions,  and  is  an  act  for  which  in  law  he  cannot  be  made 
responsible :  Adhere  to  the  third  finding  in  the  interlocutor,  and  refuse  the  prayer  of 
the  reclaiming  note :  Find  the  defender  entitled  to  expenses  of  process  since  the  date 
of  the  interlocutor  complained  of." 

AddUianal  AuthoriHes  far  Pursuer,— 2  Hume,  pp.  78,  80 ;  Stats.  1535,  c.  35—1579, 
c.  78-^1587,  c.  58—1593,  c.  170;  2  Hume,  p.  127 ;  2  Alison,  114;  Mackenzie,  Part 
II.  tit  19,  §  8;  Menzies  v.  Stevenson,  December  27,  1839,  (M'Far.  Reports,  p.  281). 

AutTiarUies  for  the  D^ender.— Smith  v.  Scott,  June  26,  1844,  (Scot  Jurist) ;  Mone 
V.  Anderson,  25th  February  1842  {ante,  Vol.  IV.  pp.  786,  787,  788) ;  Storey's  Com- 
mentaries on  Law  of  Agency,  p.  283,  §§  320,  321 ;  Nicolson  v.  Mouncey,  (15  East's 
Reports,  384,  and  p.  390). 

[8  D.  250.     Ct  Henderson  v.  BobeHson,  15  D.  295.] 


No.  94.  Vn.  Dunlop  515.    25  Feb.  1846.*    Ist  Div.— Lord  Ivory. 

Thomas  Graham,  Pursuer. — Mac/arlane. 

George  Mackay,  Defender. — K  S.  Gordon. 

Jurisdiction — Review — Sheriff  Small-Deht  Court — Ad  1  Vict  c,  41. — A  defender  in  the 
Sheriff's  Small  Debt  Court  objected  to  the  Sheriffs  jurisdiction,  upon  the  ground  that 
he  (the  defender)  had  no  residence  within  the  county ;  and  the  Sheriff',  after  hearing 
evidence,  repelled  the  objection,  and  decerned  against  the  defender ; — Held,  that  the 
only  competent  court  of  appeal  was  the  Circuit  Court  of  Justiciary. 

This  was  an  action  of  reduction  of  a  decree  for  L.2,  7s.  lOd.,  pronounced  by  the 
Sheriff  of  Sutherlandshire  in  his  Small-Debt  Court,  at  the  instance  of  the  defender, 
against  whom  the  decree  was  pronounced.  Decree  was  originally  pronounced  in  absence, 
but  the  defender  obtained  a  [516]  sist  and  hearing  under  §  16  of  the  Small-Debt  Act^^ 
and  at  the  hearing  an  agent  attended  for  him,  and  pleaded  an  objection  to  the  jurisdic- 
tion of  the  Court,  upon  the  ground  that  he  resided  in  Fife,  and  had  no  residence  in 
Sutherlandshire.  The  Sheriff,  after  hearing  evidence,  (the  nature  of  which  did  not 
appear,  no  record  of  it  being  kept,)  repelled  the  objection.  In  the  summons  of  reduction, 
the  pursuer  (defender  in  the  Small-Debt  Court)  was  designed  as  "road-contractor, 
residing  at  Kennoway,  Fifeshire.'' 

The  ground  of  reduction  was  the  want  of  jurisdiction,  which  had  been  unsuccessfully 
pleaded  before  the  Sheriff. 

In  defence,  it  was  pleaded  that  the  action  was  incompetent,  in  respect,  1st,  That 
Sheriff-court  Small-Debt  decrees  were,  by  §§  30  and  31  of  the  Act  1  Vict.  c.  41,  declared 
not  subject  to  review  by  action  in  the  Court  of  Session,  but  only  by  appeal  to  the  next 
Circuit  Court  of  Justiciary,  and  "defect  of  jurisdiction''  was  one  of  the  grounds  of 
appeal  to  the  Circuit  specially  mentioned  in  the  Act ;  and  2d,  That  the  objection  to 
jurisdiction  having  been  pleaded  to  the  Sheriff,  his  judgment  repelling  it  was  final  by 
the  Act 

The  pursuer  answered,  that  the  protection  of  §§  30  and  31  of  the  Act»  extended  only 
to  causes  "  decided  under  the  authority  of  this  Act,"  which  could  not  be  said  of  a  cause 
in  which,  from  the  residence  of  the  defender,  the  Sheriff  had  no  jurisdiction ;  that  many 
cases  might  occur,  in  which  appeal  to  the  "  next  Circuit  Court  of  Justiciary  "  would  be 
impossible,  as  for  instance  in  the  case  of  a  decree  in  absence,  of  which  the  defender,  not 
being  resident  within  the  territory,  knew  nothing  till  the  next  circuit  was  over.  The 
only  remedy  in  such  cases  was  by  action  in  the  Court  of  Session. 

The  Lord  Ordinary  ordered  minutes  of  debate,  upon  advising  which,  his  Lordship 
pronounced  the  following  interlocutor : — "  Bepels  the  defences  so  far  as  they  impugn 
the  competency  of  the  action,  or  allege  personalis  exeepiio  against  the  punuer  in  bar  of 
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his  proceeding  therein,  and  appoints  the  caase  to  be  enrolled,  that  parties  may  be  heard 
as  to  the  disposal  thereof  on  the  merits ;  meanwhile  reserves  all  questions  of  expenses."  ^ 
[617]  The  defender  reclaimed. 

^  *'  NoTR. — The  Lord  Ordinary  would  have  been  disposed  to  report  this  case  to  the 
Conrty  in  order  that  a  question  of  such  general  concernment  in  the  construction  of  the 
Sherifis'  Small-Debt  Act  might  at  once  have  been  settled  by  an  authoritative  judgment. 
As  both  parties,  however,  concurred  in  asking  a  deliverance  on  the  case  as  it  stands,  he 
has  not  thought  himself  entitled  to  refuse  it. 

'*  The  question  does  not^  as  has  generally  been  the  case,  turn  upon  any  point  of  mere 
nice  technicality.  It  involves  considerations  of  deep  and  substantial  importance,  and 
cannot  be  decided  without  materially  affecting  the  whole  scope  and  operation  of  the 
statute. 

"  Now,  to  the  Lord  Ordinary  it  seems  impossible  to  bring  the  proceedings  which  are 
here  submitted  to  challenge  within  the  protection  of  the  statute.  No  doubt  the  words  of 
its  30th  and  31st  sections  are  very  broad.  But  the  Lord  Ordinary  cannot  think  it  was 
thereby  meant  to  extend  the  powers  which  the  Sheriff  is  entitled  to  exercise,  to  a  case 
where  the  party  has  no  domicile  within  the  county,  or  to  authorize  the  Sheriff,  under  any 
drcnmstancee,  to  pronounce  sentence,  or  at  all  exercise  his  judicial  functions  in  reference 
to  persons  '  without  his  territory.'  Unless  it  was  so,  however,  this  strikes  at  the  root 
of  the  whole  matter,  Ersk.  1,  2,  16.  For  otherwise  the  cause  was  not  one  of  which  it 
can  be  said  that  it  was  either  '  raised '  or  '  decided  under  authority  of  this  Act.'  In 
this  view,  after  an  anxious  study  of  the  whole  authorities,  the  Lord  Ordinary  cannot 
distinguish  between  the  case  now  under  consideration,  and  that  of  Scott,  2d  July  1832. 

"  It  is  said  that  the  pursuer  is  barred  by  haviug  appeared  before  the  Sheriff,  from 
now  maintaining  that  the  latter  had  no  jurisdiction.  But  the  decree  originally  pro- 
nounced against  the  pursuer  was  a  decree  in  absence.  And  unless  that  decree  can  be 
maintained  on  its  own  strength  as  a  competent  and  valid  proceeding,  the  whole  super- 
structore  subsequently  reared  upon  it  must  fall  to  the  ground.  Besides,  even  after- 
wards, when  the  pursuer  did  appear,  he  did  so,  as  seems  to  be  admitted,  only  to  plead 
the  want  of  jurisdiction,  and  '  the  offering  of  a  declinature,  is  so  far  from  importing  an 
'  acquiescence  in  the  judge's  jurisdiction,  that  it  is  an  express  disowning  of  it.' — Ersk. 
1,  2,  27. 

**  Perhaps  the  strongest  consideration  that  can  be  offered  in  support  of  the  defender's 
plea  is,  that  the  Sheriff  must  necessarily  have  jurisdiction  to  dispose  of  all  such  cases  of 
declinature,  and  that  his  judgment  on  such  a  question  ought  therefore  to  be  as  con- 
clusively final  under  the  statute,  as  his  judgment  on  the  merits.  But  the  Lord  Ordinary 
cannot  hold  that  the  Sheriff  could  thus  be  supported  in  any  undue  and  usurped  extension 
of  his  jurisdiction,  beyond  his  proper  territory.  It  would  lead  to  the  most  extraordinary 
conflict  between  the  courts  of  different  counties.  And  then,  in  such  circumstances  as 
here  occur,  just  suppose  that  the  summons  before  the  Sheriff  had  on  the  face  of  it 
described  ^e  party  residing  in  Fifeshire,  could  it  have  been  maintained  for  a  moment 
that  the  proceeding  was  entitled  to  protection ;  on  the  contrary,  the  Sheriff  could  not 
have  sustained  his  jurisdiction  in  such  a  case,  without  doing  violence  not  only  to  the 
spirit  and  intendment  of  the  statute,  but  to  every  fundamental  principle  of  the  law  of 
jurisdiction.  But  it  comes  to  the  same  thing  in  principle  if  the  fact  truly  was,  and 
shall  be  established  to  have  been,  that  the  party  had  (as  he  alleges)  possessed  no  actual 
residence  or  domicil  within  the  county  for  a  number  of  years.  And  the  pursuer's 
allegfition  to  this  effect  being  relevant,  it  must  meanwhile  be  held  pro  veriiate^  in  the 
question  of  competency. 

''The  Lord  Ordinary  is  not  moved  by  the  late  case  of  Bankine,  7th  December  1843. 
The  objection  is  not  here  to  mere  *  omission,  or  irregularity,  or  informality  in  the 
'  citation,'  &c.,  or  even  to  '  defect  of  jurisdiction,'  as  arising  out  of  these  or  out  of  any 
other  suchlike  grounds.  It  rests  on  a  total  and  absolute  nullity  out  and  out  of  every 
thing  that  took  place  when  put  forward  in  the  light  of  a  proper  judicial  proceeding. 
The  Sheriff,  in  truth,  was  not,  in  the  sense  of  the  statute,  entitled  to  the  character  of 
Judge  at  all.  His  court  was  not  forum  competens.  The  cause  was  not  a  cause  within 
'the  authority  of  tiie  statute.'  The  whole  proceedings  were  coram  nonjudice,  and  so 
were  void  €ib  irdtio^  just  as  much  as  if  they  had  occurred  before  a  party  not  holding  the 
judicial  character. 
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Counsel  were  heard  on  the  17th  of  January,  when  the  following  opinions  were 
delivered : — 

[618]  Lord  Jeffrey. — I  think  there  is  a  great  deal  in  the  specialty  of  this  case, 
that  the  ohjection  to  jurisdiction  was  stated  to  the  Sheriff,  and  his  judgment  taken  upon 
it.  I  cannot  see  hoiy  the  Sheriffs  judgment  should  not  be  final  on  the  question  of 
jurisdiction,  as  well  as  all  others.  The  parties  join  issue  on  the  question,  whether  the 
defender  was  resident  within  the  territory  or  not,  and  the  Sheriff  determines  it  on 
evidence.  If  that  point  was  really  raised  for  the  judicial  determination  of  the  Sheriff 
in  his  Small-debt  Court,  why  should  his  judgment  be  exempted  from  the  statutory 
finality  of  his  judgment  on  all  points  subject  to  his  cognizance  in  that  Court  ?  No  doubt 
there  is  a  great  puzzle  in  the  words  "  raised  under  the  authority  of  this  Act"  The 
words  which  follow  show  that  violation  of  the  statutory  enactments  shall  not  take  the 
case  from  under  the  protecting  clause.  Beading  §§  30  and  31  together,  I  think  the 
object  was,  in  all  cases  falling  under  the  Small  Debt  Act,  and  decided  by  the  Sheriff  in 
his  Small-Debt  Court,  to  limit  review  to  the  Court  of  Justiciary,  and  exclude  processes 
in  this  Court.  This  peremptory  rule  may,  no  doubt^  sometimes  lead  to  injustice ;  I 
know  of  no  peremptory  rule  which  does  not.  It  is  the  least  evil  of  the  two,  that  in 
^mall  cases  summary  injustice  shall  be  done  occasionally,  than  that  the  litigants  on  both 
sides  should  be  harassed  by  processes  before  tribunals,  where  the  expense  is  quite  dis- 
proportioned  to  the  value  and  interest  of  the  case. 

Lord  Mackenzie. — This  is  a  very  important  case  indeed.  It  is  contended,  that  in 
determining  whether  our  review  is  excluded,  we  are  to  consider  not  whether  the  case  is 
really  and  truly  a  case  under  the  authority  of  the  Act,  but  whether  the  [519]  Sheriff 
thinks  it  is  so.  Appeal  to  the  next  Circuit  may  be  impossible ;  and  after  the  next 
Circuit,  appeal  is  incompetent  by  the  Act.  The  next  Circuit  has  always  been  held  to 
be  the  next  Circuit  after  the  decree.  Moreover,  appeal  is  not  the  proper  remedy  in 
many  cases.  Suppose  that  the  defender  was  insane,  or  that  the  decree  was  obtained 
by  gross  fraud,  or  by  violence,  the  pursuer  having  seized  on  the  defender,  and  locked 
him  up,  and  taken  decree  when  he  was  in  durance.  It  would  be  extreme  to  hold,  that 
in  no  case  is  there  any  remedy  except  by  appeal.     Unless  it  can  be  made  out  that  the 

'^  As  to  the  remedy  of  appeal  to  the  Court  of  Justiciary,  the  Lord  Ordinary  does  not 
think  that  in  such  circumstances  it  was  incumbent  on  the  pursuer  to  resort  to  it. — Sim, 
24th  February  1831.  And,  moreover,  that  remedy  does  not  seem  by  the  statute  to  be 
exclusive  of  the  party's  other  common  law  remedies ; — the  case,  in  this  respect,  falling 
to  be  decided  on  the  strength  of  section  30,  which  contains  the  only  enactment  to  be 
found  in  the  statute  that  is  truly  exclusive  of  review.  Now,  Ist^  That  section  excludes 
review  only  where  the  decree  has  been  given  in  a  '  cause  or  prosecution  decided  under 
'  authority  of  this  Act.'  2d,  The  words  in  which  it  so  excludes  review  are  nowise 
broader  than  those  which  formerly  occurred  in  10  Geo.  lY.  c.  51,  §  18,  unless  in  so  far 
as  (to  meet  such  cases  as  Brown,  16th  February  1833 ;  Wallace,  3d  July  1835 ;  Maclaren, 
12th  December  1835;  and  M'Ewan,  9th  March  1838)  they  include  irregularity  or 
informality  *  in  the  citation,'  as  well  as  in  the  '  proceedings.'  3d,  Neither  do  they  any 
more  than  those  of  the  corresponding  enactments  in  10  Geo.  lY.  (for  the  words  *any 
'  ground  or  reason  whatever '  occur  in  both  Acts,)  exclude  review  on  '  incompetency  or 
'  defect  of  jurisdiction,'  at  least  not  otherwise  than  as  these  grounds  of  review  may  have 
originated  in  mere  omission,  irregularity  or  informality.  And,  4th,  Any  implication  to 
be  drawn  even  from  section  31,  as  regards  the  allowance  of  appeal  to  the  Justiciary, 
may  reasonably  be  met,  and  the  expression  of  the  statute  be  satisfied  rather  by  constru- 
ing the  *  incompetency  and  defect  of  jurisdiction '  there  mentioned  as  going  no  further 
than  those  causes  of  incompetency,  <&c.,  pointed  at  in  the  precedent  excluding  clause, 
(or  perhaps  its  reference  to  such  jurisdiction  as  if  created  under  section  26,)  than  by 
extending  them  so  as  to  violate  all  principle  by  letting  in  the  Sheriff  to  proceed  against 
parties  not  subjected  to  his  jurisdiction  at  all  under  the  statute,  and  wholly  beyond  his 
territory.  Indeed,  it  might  very  well  so  happen  that  a  party  resident  beyond  the 
Sheriff's  jurisdiction — perhaps  in  a  foreign  country — should  never  hear  of  Uie  decree 
taken  out  against  him  until  long  after  sdl  power  either  of  obtaining  a  rehearing  before 
the  Sheriff,  or  of  submitting  the  Sherifi's  judgment  to  review  by  way  of  appeal,  had 
been  lost  by  lapse  of  the  statutory  period  allowed  for  the  purpose." 
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party  can  go  to  the  Jasticiary,  and  that  an  appeal  there  is  as  good  as  a  reduction,  I 
should  not  be  for  excluding  review  in  this  Court. 

Lord  Prbsidbnt. — This  is  a  very  important  question.  The  view  taken  by  Lord 
JefErey  in  the  case  of  Eankine  deserves  consideration.  The  words  in  §§  30  and  31  of 
the  Act  are  very  broad.  They  exclude  review,  except  by  appeal  to  the  Justiciary,  in 
all  cases  raised  under  the  authority  of  the  Act.  The  words  in  §  31  are  ^^  raised  (not 
decided)  under  the  authority  of  this  Act."  In  the  case  of  Eankine,^  none  of  us  differed 
from  Lord  Jeffrey,  when  he  said  that  "  the  principle  and  policy  of  the  Act  is  to  shut 
the  Ck>urt  of  Session  to  every  thing  bearing  the  form  of  a  small  debt  decree."  As  to 
ihe  construction  to  be  put  on  the  words  ^'  next  Circuit  Court  of  Justiciary,"  they  must 
be  held  to  mean  the  next  Circuit  Court  after  the  party  is  certified  of  the  decree  against 
him,  and  to  which  it  is  possible  for  him  to  appeal.  Suppose  the  Circuit  Court  sat  the 
next  day  after  the  decree,  it  would  be  impossible  to  appeal  to  it. 

The    case  was  then  delayed  for  further  consideration,  and  put  out  for  advising 
this  day. 

Lord  Pbbsidbnt. — I  have  always  understood  that  the  last  Sheriff  Small-Debt  Act 
was  meant,  by  much  more  stringent  provisions,  to  exclude  the  difficulties  which  had 
arisen  under  the  Justice  of  Peace  and  former  Sheriff  Act  to  prevent  effect  being  given 
in  all  cases  to  the  intention  of  the  legislature  to  exclude  expensive  reviews  in  this  Court. 
My  opinion  is,  that  this  last  Act  does  provide,  that  in  regard  to  all  the  matters  embraced 
in  §  31,  review  shall  not  be  competent  by  action  in  this  Court,  but  only  by  appeal  to 
the  Court  of  Justiciary,  exercising  the  jurisdiction  conferred  by  the  Act  20th  Geo.  II. 
The  Court  of  Justiciary  may  refer  the  appeal  to  the  Court  of  Session,  it  being  in  regard 
to  a  decision  of  the  Sheriff  in  a  civil  case.  The  words  in  §  30,  "  decree  given  by  any 
Sheriff  in  any  cause  or  prosecution,  decided  under  the  authority  of  this  Act,"  mean 
decree  given  by  any  Sheriff  as  a  Judge  in  the  Small-Debt  Court ;  that  is  the  way  I 
read  them.  We  must  hold  that  the  legislature  meant  to  allow  review  only  in  a  certain 
fixed  manner — viz.  by  appeal  to  the  Justiciary,  which  is  the  only  mode  of  review 
provided  by  the  Act.  The  provision  for  appeal  to  the  High  Court  of  Justiciary  applies 
only  to  the  three  Lothians.  The  evil  that  was  to  be  corrected  was  expensive  processes 
in  miserable  petty  cases ;  and  while  these  are  prohibited,  a  summary  and  distinct  mode 
of  redress  is  given.  Then  comes  the  question,  is  the  ground  of  reduction  here  a  matter 
in  respect  of  which  a  decree  is  not  reviewable  in  the  Jus-  [620]  -ticiary  ?  The  words 
of  the  Act  expressly  include  "  defect  of  jurisdiction  "  as  one  of  the  grounds  of  appeal 
to  the  Justiciary.  I  read  the  words  "defect  of  jurisdiction,"  as  meaning  want  of 
jurisdiction ;  there  cannot  be  a  fraction  of  jurisdiction.  The  defender  here  took  the 
comae  provided  by  the  Act,  and  applied  to  be  heard  against  a  decree  in  absence,  and 
was  hes^  and  took  the  objection  to  jurisdiction,  which  the  Sheriff  decided  on  evidence; 
There  is  no  record  of  the  evidence,  and  that  is  one  of  the  inconveniences  of  review  in 
this  Court  On  these  grounds  I  have  come  to  be  of  opinion,  that  what  was  expressed 
by  Lord  Jeffrey  in  the  case  of  Rankine  in  1843,  where  he  says  that  the  statute  intended 
to  shut  this  Court ''  to  every  thing  bearing  the  form  of  a  small  debt  decree,"  is  sound 
law ;  and  I  am  disposed  to  adhere  to  the  judgment  in  that  case,  by  dismissing  the 
present  action  as  incompetent. 

LoBD  Maokbnzib. — I  can  only  say  that  I  am  troubled  with  doubts.  The  words  of 
the  Act  declare,  that  the  judgments  of  the  Small-Debt  Court  shall  not  be  subject  to 
review  in  this  Court  in  any  cause  "  decided  under  the  authority  of  this  Act."  The 
interpretation  of  these  words,  contended  for  by  the  defender,  is,  that  they  just  mean 
any  decree  pronounced  by  a  Judge  sitting  in  the  Small-Debt  Court.  I  cannot  put  so 
very  broad  a  construction  upon  the  words  as  that.  I  think  they  must  be  interpreted 
to  mean  a  decree  which  appears  to  have  been  pronounced  under  the  authority  of  the 
Act  What  makes  me  entertain  doubts  of  the  other  construction,  is  just  the  conse- 
quences to  which  it  would  lead  ;  for,  according  to  it^  the  Sheriff,  as  soon  as  he  is  placed 
in  his  chair  in  the  Small-Debt  Court,  may  do  any  thing,  and  yet  his  judgment  is  final. 
I  can  hardly  think  that  could  be  the  intention  of  the  legislature.  In  this  case  the  plea 
18,  that  the  decree  is  against  a  party  not  resident  in  the  county ;  but  suppose  a  decree 
^ven  against  a  party  who  had  never  been  in  Scotland,  or  in  the  British  dominions, 

1  Bankine  v.  Lang  and  Co.,  Dec.  7,  1843,  (ant^  Vol.  YL  p.  183).      . 
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would  there  be  no  mode  of  ledreas  except  appeal  to  the  next  Circait  ?  What  is  to 
prevent  parties  from  taking  oat  Small-Debt  summonses,  and  obtaining  decree  in  absence, 
which  the  defender  could  not  oppose,  because  he  had  no  knowledge  of  what  was  doing  ? 
There  is  no  limit  to  that.  It  is  hardly  possible  that  such  a  door  for  injustice  could  be 
meant  to  be  left  open.  Suppose  a  party  took  a  decree  against  a  dead  man,  and  used 
diligence  against  his  heirs,  would  there  be  no  remedy  ?  Again,  take  all  the  cases  of 
nullity  in  human  transactions — ^take  the  common  case  of  force  and  fraud.  Suppose  a 
decree  taken  against  an  infant,  to  whom  tutors  are  afterwards  appointed,  are  they  to 
have  no  relief  1  Or  suppose  it  is  taken  against  an  insane  person,  who  has  no  guardians  f 
Suppose,  again,  a  party  is  laid  hold  of  by  main  force,  and  kept  from  attending  the  Court 
when  decree  is  taken  against  him.  In  aU.  of  these  cases,  is  it  to  be  laid  down,  that  if 
the  judgment  was  given  by  the  Sheriff  sitting  at  the  time,  and  in  the  place  prescribed 
for  holding  the  Small-Debt  Courts  there  is  no  remedy  whatever  ?  It  is  impossible  for 
me  to  be  satisfied  that  this  was  meant  Then  if  review  in  this  Court  is  open  in  these 
cases  I  have  supposed,  it  must  be  here,  where  the  party  says  he  was  not  resident  within 
the  county.  It  is  said  he  went  and  pleaded  the  objection  before  the  Sheriff,  and  had 
to  get  the  decree  recalled.  I  am  not  satisfied  with  this ;  I  do  not  think  it  validated  the 
original  decree.  Again,  it  is  said  the  Court  of  Justiciary  has  a  sufficient  power  of 
review,  for  ''  the  next  Circuit  Court  of  Justiciary  "  means  the  next  after  the  party  has 
beard  of  the  case,  and  has  a  power  of  appealing.  I  cannot  hold  that.  I  think  the 
statute  must  be  held  to  mean  the  next  Circuit  in  point  of  time  after  the  date  of  the 

decree. 

[621]  In  these  circumstances,  I  am  not  able  to  concur  in  holding  that,  in  this  case, 
the  proceedings  were  under  the  authority  of  the  Act,  the  defender  not  being  resident  in 
the  county.  I  admit  that  the  case  is  attended  with  doubt,  and  that  an  opposite  decision 
may,  on  the  whole,  in  actual  practice,  answer  the  country  better. 

Lord  Fullbbton. — I  am  quite  sensible  of  the  difficulty  of  reconciling  some  of  the 
cases  put  by  Lord  Mackenzie  with  the  ordinary  rules  of  procedure,  and  with  substantial 
justice,  on  the  construction  of  the  statute  contended  for  by  the  defender.  But)  on  the 
other  hand,  I  am  satisfied  that  the  opposite  construction,  which  lets  in  the  right  of 
appeal,  different  from  that  pointed  out  by  the  statute  in  all  cases  in  which  defect  of 
jurisdiction  is  urged,  as  being  cases  not  "  under  the  authority  of  the  Act^"  would  go 
far  to  defeat  its  most  clearly  expressed  provisions. 

But  whatever  question  may  arise  under  different  circumstances,  I  can  have  no  doubt 
that,  in  this  case,  in  which  want  of  jurisdiction  and  alleged  informality  of  procedure 
are  the  only  grounds  of  reduction,  the  words  of  the  statute  are  unequivocal  and  impera- 
tive. Section  30  provides,  "  That  no  decree  given  by  any  Sheriff  in  any  cause  or 
prosecution  decided  under  the  authority  of  this  Act,  shall  be  subject  to  reduction, 
advocation,  suspension,  or  appeal,  or  any  other  form  of  review  or  stay  of  execution,  other 
than  provided  by  this  Act,  either  on  account  of  any  omission  or  irregularity  or  infor- 
mality in  the  citation  or  proceedings,  or  on  the  merits,  or  on  any  ground  or  reason 
whatever/'  Section  31  provides  for,  and  describes  the  particular  forms  of  review,  to 
which,  by  the  preceding  section,  the  power  of  review  is  exclusively  confined : — "  That 
it  shall  be  competent  to  any  person,  conceiving  himself  aggrieved  by  any  decree  given 
by  any  Sheriff,  in  any  cause  or  prosecution  raised  under  the  authority  of  this  Act»  to 
bring  the  case  by  appeal  before  the  next  Circuit  Court  of  Justiciary,  or  where  there  are 
no  Circuit  Courts,  before  the  High  Court  of  Justiciary  at  Edinburgh,  in  the  manner 
and  under  the  rules,  limitations,  conditions,  and  restrictions  contained  in  the  before- 
recited  Act^  passed  in  the  twentieth  year  of  the  reign  of  his  Migesty  King  G^ige  the 
Second,  for  taking  away  and  abolishing  the  heritable  jurisdictions  in  Scotland,  except 
in  so  fiu  as  altered  by  this  Act :  Provided  always,  that  such  appeal  shall  be  competent 
only  when  founded  on  the  ground  of  corruption  or  malice  and  oppression  on  the  part 
of  the  Sheriff,  or  on  such  deviations  in  point  of  form  from  the  statutory  enactments  as 
the  Court  shall  think  took  place  wilfully,  or  have  prevented  substantial  justice  from 
having, been  done,  or  on  incompetency,  including  defect  of  jurisdiction  of  the  Sheriff; 
provided  also,  that  such  appeals  shall  be  held  and  determined  in  open  Court,  and  that 
it  shall  be  competent  to  the  Court  to  correct  such  deviation  in  point  of  form,  or  to  remit 
the  cause  to  the  Sheriff  with  instructions,  or  for  rehearing  generally ;  and  it  shall  not 
be  competent  to  produce  or  found  upon  any  document  as  evidence  on  tiie  merits  of  the 
original  cause,  which  was  not  produced  to  tiie  Sheriff  when  the  case  was  heard,  and  to 
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which  his  sigDAture  or  imtiak  have  not  been  then  affixed,  which  he  is  only  to  do  if 
reqaired,  nor  to  found  upon  nor  refer  to  the  testimony  of  any  witness  not  examined 
before  tiie  Sheriff,  and  whose  name  is  not  written  by  him  when  the  case  is  heard  apon 
the  record  copy  of  the  summons,  which  he  is  to  do  when  specially  required  to  tiiat 
effect :  Provided  further,  that  no  sist  or  stay  of  the  process  and  decree,  and  no  certificate 
of  appeal,  shall  be  issued  by  the  Sheriff-  [522]  -clerk,  except  upon  consignation  of  the 
whole  sum,  if  any,  decerned  for  by  the  decree,  and  expenses,  if  any,  and  security  found 
for  the  whole  expenses  which  may  be  incurred  and  found  due  under  the  appeal" 

Theee  passages,  taken  together,  remove  all  doubt  as  to  the  sense  of  the  term  "  under 
the  authority  of  this  Act ; "  because  they  show  that  one  of  the  grounds  of  appeal  con- 
templated as  applicable  to  a  decision  "under  the  authority  of  this  Act,"  and  to  be 
determined  exclusively  by  the  statutory  forms  of  review,  was  incompetency  and  "  defect 
of  juzisdiction.''  The  import  of  these  provisions  is  exactly  the  same  as  if  the  statutes 
had  enacted,  that  whereas  "  decisions  under  the  authority  of  this  Act "  might  be  objected 
to  on  the  ground  of  defect  of  jurisdiction,  such  objections  should  be  raised  and  discussed 
only  in  the  form  of  review  which  was  there  pointed  out  In  one  sense,  it  may  be  said 
that  a  decision  by  the  Sheriff,  having  no  jurisdiction,  and  pronounced  in  disregard  of 
the  proper  rules  of  procedure,  is  not  a  decision  within  the  authority  of  the  Act  But 
that  is  clearly  not  the  sense  in  which  the  term  is  used  in  the  statute,  otherwise  the 
limitation  of  the  power  of  review,  even  on  those  very  grounds,  would  be  contradictory 
and  abanrd.  The  meaning  clearly  is,  that  where  a  decision  is  ostensibly,  and  ex  facie 
of  the  record,  a  decision  under  the  authority  of  the  statute,  it  shall  be  reviewable  even 
in  the  anpposed  cases — that  is,  of  alleged  defect  of  jurisdiction  and  alleged  informality 
— only  in  one  specified  way. 

That  this  may  lead  to  hardship  in  some  cases  is  quite  possible,  though  I  think  that» 
in  most  of  the  supposed  cases,  the  defect  of  jurisdiction  is  combined  with  some  other 
circomatancea,  such  as  absence,  or  designed  and  fraudulent  contrivances  in  order  to 
abuse  the  forms  of  summary  procedure  which  the  statute  allows.  When  such  cases 
occur,  it  is  possible  they  may  be  held,  on  special  grounds,  to  be  taken  out  of  the  provi- 
sion as  to  review.  On  the  other  hand,  if  they  are  not,  the  only  remedy  must  be  a  new 
^iplication  to  the  legislature.  But  here  there  is  no  room,  as  it  appears  to  me,  to  doubt 
how  we  may  act 

The  decision  here,  in  as  far  as  we  can  see,  is  clearly  one  within  the  authority  of  the 
Act ;  and  the  objection,  on  the  ground  of  alleged  defect  of  jurisdiction,  is  just  one 
which,  by  the  express  words  of  the  statute,  can  be  reviewed  by  the  statutory  tribunal, 
and  by  no  other. 

Lord  Jbffbst. — I  am  very  clearly  of  the  opinion  of  the  majority.  I  am  not  much 
startled  by  the  cases  put  by  Lord  Mackenzie,  which  must  be  admitted  to  be  extremely 
improbable.  I  am  not  startled  on  this  account,  that  I  think  almost  all  peremptory  rules 
intended  to  arrest  the  progress  of  a  great  prevailing  evil  will  be  found  not  so  carefully 
worded  as  to  exclude  all  possible  evils.  I  am  not  to  be  embarrassed  in  applying  a  rule, 
wholesome  in  its  general  application,  and  very  much  so  here,  by  considering  extremely 
improbable  cases  of  hardship  which  may,  by  possibility,  occur  under  it  I  go  just  to 
the  30th  and  3l8t  sections  of  the  Act,  where  I  find  that  all  that  is  competent  by  the 
Act  to  the  Court  of  Justiciary  is  incompetent  in  the  Court  of  Session.  These  are  parts 
of  ^e  same  provision.  The  plain  meaning  of  the  Act  is,  that  no  proceeding  in  the 
Court  of  Session  shall  be  competent  to  question  any  thing  done  by  way  of  decree  in  the 
Small  Debt  Court.  I  hold  that,  here^ter,  every  thing  having  the  colour  of  a  small 
debt  decree  is  shut  out  from  the  Court  of  Session,  and  confined  to  a  court  limited  to 
peremptory  sittings,  and  of  very  summary  jurisdiction.  The  first  object  of  the  Act  is 
to  prevent  any  litigation  in  the  Court  of  Session  upon  the  merits,  validity,  or  [523]  com- 
petency of  a  decree  pronounced  in  the  Sheriff  Small-Debt  Court  We  have  nothing  to 
do  with  whether  this  is  right  or  wrong.  If  it  has  been  rashly  done,  it  is  not  our  rash- 
ness, but  that  of  the  legislature.  We  have  it  declared  in  the  statute,  that»  in  cases  of 
oppression,  corruption,  malice,  and  injustioe  by  wilful  neglect  of  form,  the  remedy  shall 
only  be  in  the  Court  of  Justiciary.  The  only  other  ground  of  review  is  defect  of  juris- 
diction, which  is  the  ground  of  reduction  here ;  and  the  statute  says  you  shall  oxdy  go 
to  the  Court  of  Justiciary  for  that  It  is  said  the  remedy  is  insufficient  Very  likely 
it  IB — ^many  remedies  are  so.  I  have  often  been  struck  with  decrees  of  divorce  not 
being  aUowed  to  be  reviewed  after  a  year.     It  leads,  and  I  have  known  it  in  my  own 
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practice  to  lead,  to  flagrant  abuse.  So  also  services  are  not  allowed  to  be  reduced  after 
twenty  years.  It  is  sufficient  for  us  that  we  have  an  express  enactment.  I  am  not 
much  moved  by  the  words  "  next  Circuit."  If  a  man  is  absurd  enough  to  take  decree 
against  a  person  abroad,  it  does  no  harm  till  brought  into  operation  against  property, 
and  then  the  persons  holding  the  property  have  their  remedy,  by  coming  to  che  Sheriff- 
court  again,  and  having  a  rehearing  of  the  case ;  and  then  an  appeal  might  be  taken  to 
the  next  Circuit.  It  is  the  next  Circuit  after  the  final  decree  in  the  rehearing ;  that  is 
a  peremptory  rule.  In  some  of  the  cases  put  there  would  be  remedy  by  action  of 
damages ;  in  all  cases  of  force  and  fear  there  would  be ;  and  in  all  decrees  in  absence, 
as  soon  as  property  is  touched,  there  is  power  to  apply  for  a  rehearing  by  the  holders  of 
the  property,  and  then  there  may  be  an  appeal  to  the  next  Circuit.  I  am,  therefore, 
not  much  moved  by  these  imaginary  cases.  We  must  shut  our  eyes  to  such  cases,  and 
consider  that  the  evil  we  have  to  deal  with  is  sufficient  for  us.  So  long  as  no  cases  of 
that  kind  occur,  we  should  not  frighten  ourselves  by  imagining  them.  Here,  a  party, 
going  about  attending  to  roads  in  various  districts,  objects  to  the  SherifiTs  jurisdiction, 
and  the  Sheriff,  after  hearing  him,  repels  his  objection.  I  don't  allude  to  this  to  consider 
whether  the  objection  was  good  or  bad,  but  to  show  that,  in  the  present  case,  we  need 
not  suffer  much  ringing  of  our  nerves  in  excluding  review,  as  the  party  manifestly  could 
suffer  no  hardship  by  being  compelled  to  answer  in  one  county,  where  he  was  present, 
rather  than  another.  I  rely  on  the  construction  of  sections  30  and  31  of  the  Act,  and 
particularly  on  the  words  "  defect  of  jurisdiction "  in  the  latter,  and  don't  hesitate  at 
all  in  thinking  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  altered. 

The  Court  pronounced  the  following  interlocutor : — "Alter  the  interlocutor  of  the 
Lord  Ordinary  submitted  to  review ;  find  that  the  only  competent  court  of  appeal  in 
this  case  was  the  Circuit  Court  of  Justiciary ;  dismiss  the  action,  and  decern ;  find  the 
reclaimer  entitled  to  expenses." 

Pursuer's  Avihorities, — Act  10  Geo.  IV.  c.  55,  §  18,  and  cases  decided  under  it,  viz. 
Brown  v.  Richmond  and  Co.,  Feb.  16,  1833,  (11  S.  407)— Wallace  v.  Hume,  July  3, 
1835,  (13  S.  1034)— M'Laren  v,  Finlay,  Dec.  12,  1835,  (14  S.  143)— Scott  v.  Anderson, 
July  3,  1832,  (10  S.  760) ;  Act  6  Geo.  IV.  c.  48,  and  [624]  case  decided  under  it,  viz. 
MiUer  v,  M*Callum,  Nov.  14,  1840,  (ante,  Vol.  III.  p.  65). 

Defender's  Authorities, — Alexander  v.  Seymour,  Dec.  2,  1828,  (7  S.  117);  Craigie 
V.  MiU,  Feb.  11,  1826,  (4  S.  447— affirmed  on  appeal,  2  W.  &  S.  662);  Cook  v.  MiU, 
May  17,  1823,  (2  S.  317);  Campbell  v.  Mill,  June  28,  1823,  (2  S.  440);  Hume's 
Reports,  p.  263;  Atherton  v,  Moffat,  Feb.  18,  1843,  (1  Brown's  Justiciary  Reports, 
p.  524);  Rankine  v,  Lang,  Dec.  7,  1843,  ante,  Vol.  VL  p.  183). 

[Affirmed,  6  Bell,  214,  8  S.R.R.  (H.L.)  771.     Cf.  cases  there  cited.] 
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Duncan  Montgomerib,  Defender. — Rutherfurd — T.  Mackenzie. 

A.  B.,  Haver  compearing. — Craufurd. 

Process — Diligence, — A  law-agent  who  had  a  hypothec  over  certain  documents  in  his 
possession  for  a  business-account  due  to  him  by  his  employer,  the  pursuer  of  a  jury 
cause,  appointed  to  produce  them,  without  payment  or  reservation,  under  a  diligence 
obtained  by  the  defender,  but  found  that  the  pursuer  could  not  use  them  at  the  trial 
without  paying  his  agent's  (the  haver's)  account. 

The  defender  in  a  jury  cause  obtained  a  diligence  to  recover  documents,  under  which 
he  examined  a  former  law-agent  of  the  pursuer's  as  a  haver.  The  haver  pleaded  his 
hypothec  as  an  agent,  and  declined  to  give  up  the  documents  unless  paid  the  business- 
account  in  the  course  of  which  they  came  into  his  hands. 

The  Commissioner  reported  the  matter  to  the  Court.^ 

1  The  pursuer  in  the  cause  had  a  joint  diligence ;  but,  although  he  desired  the  docu- 
ments also,  did  not  maintain  that  he  could  recover  them  from  the  haver  without  paying 
his  account.     There  was  no  suspicion  of  collusion  between  the  parties. 
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Ruiher/urd  and  Mackenzie^  for  the  defender,  contended  that  there  was  a  clear  dis- 
tiiiction  between  the  case  where  documents  were  required  from  an  agent  by  his  client, 
or  for  his  behoof,  and  by  a  third  party  having  no  connexion  with  him,  but  requiring 
them  in  modum  probaiionis  in  a  cause.  In  the  latter  case,  the  agent  was  bound  to 
produce,  under  diligence,  without  either  payment  or  reservation. 

Craufurd^  for  the  haver,  answered,  that  the  pursuer  (the  client)  could  not  be  allowed 
the  use  of  the  documents  without  paying  his  agent's  account ;  and  there  was  no  form 
of  process  by  which  the  defender  could  have  the  benefit  of  them,  and  not  the  pursuer. 

LoBD  Maokbnzib. — ^The  case  is  clear  in  principle.     I  never  understood  that  a  party 
could  pledge  his  titles  as  against  his  adversary. 
The  other  Judges  concurred. 

The  Court  accordingly  appointed  the  haver  to  produce  the  documents  under  the 
defender's  diligence,  but  found  that  the  pursuer  could  not  make  use  of  them  at  the 
trial  without  paying  the  agent's  (the  haver's)  account ;  and  found  the  haver  liable  in 
ezpenaes. 


No.  104.  VII.  Dunlop  556.    1  March  1846.     2nd  Div.— Lord  Robertson. 

A.  B.,  Pursuer. — Inglis — Boyle. 

C.  D.,  Defender. 

JvrMictum — Foreign — Husband  and  Wife — Adherence — Divorce. — A  party  who  had 
been  domiciled  in  Spain  came  to  Scotland,  where  he  married  a  Scotchwoman,  and,  a 
few  months  thereafter,  returned  with  her  to  Spain :  the  parties  lived  together  there 
for  some  years,  when  they  returned  to  this  country :  on  their  arrival  at  Belfast  the 
husband  left  his  wife  there,  stating  his  intention  of  not  again  living  with  her,  and 
returned  to  Spain,  where  he  continued  subsequently  to  be  domiciled :  the  wife  pro- 
ceeded to  Scotland,  where  she  afterwards  resided ; — Held  that  the  Court  had  no 
jurisdiction  to  entertain  an  action  of  adherence  at  her  instance  against  her  husband. 

This  was  an  action  of  adherence  at  the  instance  of  a  wife,  residing  in  Scotland, 
tgainst  her  husband,  domiciled  in  Spain.  No  appearance  was  made  for  him  in  the 
action.  It  appeared  that  the  wife  was  a  native  of  Scotland,  but  there  was  no  evidence 
that  the  husband  was  a  native  of  Scotland.  Previously  to  the  marriage  he  had  resided 
in  Spain,  where  [557]  he  had  been  engaged  in  business  as  a  fruit-merchant.  The 
parties  were  regularly  married  in  Glasgow  in  the  year  1831,  where  the  lady  had  pre- 
viously resided.  A  few  months  after  the  marriage,  they  went  together  to  Alicante  in 
Spain.  There  they  lived  as  husband  and  wife  till  June  1837,  when  both  returned 
together  to  this  country  in  a  vessel  which  arrived  at  Belfast.  At  this  place  the  husband 
went  ashore,  repeating  to  his  wife  an  intimation  which  he  had  previously  given  her, 
that  they  then  saw  each  other  for  the  last  time.  She  then  proceeded  to  her  mother's 
house  in  Glasgow,  with  whom  she  resided  till  June  1840,  when  she  went  to  London, 
with  the  view  of  meeting  her  husband,  who  had  then  come  there  from  Alicante,  and  of 
iQpompanying  him  on  his  return  to  Spain.  No  meeting,  however,  took  place  between 
the  parties,  the  husband  having  declined  the  desired  interview  by  a  letter,  which 
repeated  his  resolution  of  not  again  living  with  her.  In  July  of  the  same  year  he 
retained  to  Alicante,  where  he  continued  subsequently  to  reside.  His  wife  remained 
reddent  in  this  country.  They  never  met  again  after  their  return  from  Spain  in  1837. 
In  letters,  dated  in  1841  and  1844,  the  husband  repeated  his  resolution  of  not  again 
living  with  his  wife. 

'Die  husband  was  cited  as  furth  of  the  kingdom,  and  personal  intimation  was  made 
to  him  of  the  action.  In  answer,  a  paper  was  returned  by  him,  denying  the  jurisdiction 
of  the  Court  of  Session,  and  declining  to  become  a  party  to  the  action,  stating  also  that 
there  was  no  probability  of  his  ever  being  resident  in  Scotland.  A  proof  was  then  led 
by  the  pursuer  before  the  Sheriff-commissary,  to  the  effect  stated  above. 

The  Lord  Ordinary  having  appointed  the  pursuer  to  state  in  a  minute  the  grounds 
on  which  she  maintained  that  the  Court  had  jurisdiction  to  pronounce  decree  of 
adherence  against  the  defender, 
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She  pleaded, — That  the  locus  cowtra/chu  of  her  marriage  being  in  Scotland,  she  was 
entitled  to  seek  redress  from  the  law  of  that  country  for  the  disregard  of  the  obligations 
imposed  by  it  on  the  defender.  The  offence  of  desertion  might  also  be  said  to  have  been 
committed  in  Scotland,  and  was  therefore  cognizable  by  its  law — the  law  which  had 
given  effect  to  the  marriage.  The  pursuer  could  not  be  bound,  in  seeking  her  remedy, 
to  follow  her  husband  to  a  country  to  which  he  denied  her  access  as  his  wife,  and  whose 
laws  and  customs  were  so  widely  different  from  those  of  her  own ;  at  all  events,  she  was 
entitled  to  have  decree  in  absence  pronounced,  vdUai  quantum?- 

[668]  The  Lord  Ordinary  reported  the  case,  adding  the  subjoined  note.^ 

LoBD  Justiob-Glerk. — ^The  question  is,  whether  we  have  jurisdiction  in  this  case. 
Independent  of  all  consideration  of  the  nature  of  the  action,  it  appears  to  me  that  we 
have  none.  The  defender  has  no  connexion  with  Scotland  whatever.  He  marries  a 
Scotchwoman,  but  he  leaves  Scotland  immediately  afterwards.  His  employment  is 
apparently  fixed  in  Spain,  and  he  has  resided  there  constantly  since  his  marriage,  with 
the  exception  of  two  visits  to  England.  Personal  intimation  of  this  action  luts  been 
made  to  him,  but  he  declines  the  jurisdiction  of  this  Court.  Nor  have  any  funds  been 
arrested  for  founding  jurisdiction.     Because  she  chooses  to  live  in  Scotland,  that  does 

1  Walker  v.  Walker,  Dec.  7,  1844,  (7  Jurist,  87) ;  Ponsonby  v,  Ponsonby,  March 
18,  1837;  Downie  v.  Downie,  Nov.  18,  1837,  (16  S.  &  D.  82);  Pirie  v.  Lunan, 
(M.  4590). 

^  ''  NoTB. — ^The  Lord  Ordinary  feels  it  his  duty  to  report  this  undefended  action  of 
adherence  to  the  Court,  as  a  very  important  question  of  jurisdiction  arises.  The  parties 
were  married  in  Scotland  in  May  1831.  It  does  not  appear  that  the  defender  was 
either  a  native  o^  or  carrying  on  any  business  in  this  country.  Soon  after  the  marriage 
the  parties  went  to  Alicante,  in  Spain,  where  he  resided,  and  where  he  continued  to  live 
with  little  intermission.  He  never  appears  to  have  returned  to  Scotland,  and  his  wife 
lived  with  him  at  Alicante  for  some  years.  In  1837,  he  was  with  his  wife  at  Belfast, 
where  they  parted,  she  having  on  this  occasion  come  to  Scotland.  In  1840,  he  was  in 
London,  whither  she  went  to  meet  him  ;  but  he  declined  having  any  intercourse  with 
her,  and  returned  to  Alicante,  where  he  is  still  resident.  It  seems  distinctly  proved 
that  he  has  deserted  his  wife,  and  will  not  receive  her  into  family  with  him ;  so. that,  if 
there  was  clear  jurisdiction  against  the  defender,  decree  of  adherence  would  be  pro- 
nounced.    But  the  Lord  Ordinary  has  great  difficulty  in  sustaining  the  jurisdiction. 

''He  called  on  the  pursuer  to  establi^,  if  she  could,  that  the  defender  was  a 
Scotchman.  But  this  she  has  failed  to  do,  so  that  there  is  not  even  the  circumstance 
of  the  forum  originis  in  her  favour.  Neither  does  it  appear  that,  at  the  date  of  the 
marriage,  the  defender  was  domiciled  in  this  country,  and  his  only  place  of  residence 
was  in  Spain.  He  never  appears  to  have  had  a  home  elsewhere.  To  Alicante,  as  to 
the  domicile  of  the  marriage,  the  parties  repaired,  where  the  defender  has,  with  little 
exception,  been  resident  ever  since ;  and  certainly  nothing  has  occurred  to  give  him  a 
domicile  in  this  country.  He  has  been  cited  as  furth  of  the  kingdom ;  and  although 
the  proceedings  have  been  intimated  to  him,  he  has  made  no  appearance,  and  his  only 
answer,  as  appears  by  the  letters  produced,  is,  that  this  Court  has  no  jurisdiction  over 
him.  The  Lord  Ordinary  is  strongly  impressed  with  the  opinion  that  this  view  is 
correct,  and  that,  however  cruelly  the  pursuer  may  have  been  treated,  this  Court  can 
give  no  redress.  She,  in  truth,  married  a  domiciled  foreigner,  who  is  not  liable  to 
answer  in  a  Scots  Courts  merely  because  the  marriage  was  contracted  here.  Neither 
can  the  Lord  Ordinary  go  into  the  notion  of  pronouncing  decree  in  absence,  valecU 
guantvm,  and  leaving  the  rights  of  parties  to  be  afterwards  adjusted.  The  Court,  in 
all  such  cases,  should  be  satisfied  that  the  jurisdiction  is  clear ;  and  as  guardians  of  the 
law,  prevent,  as  far  as  possible,  any  incompetent  and  ineffectual  judgment  from  going 
forth  in  questions  of  status.  The  decree  of  adherence  is  in  all  probability  to  be  followed 
by  action  and  decree  of  divorce;  and  those  decrees  proceeding  in  absence  might,  if 
there  be  an  essential  nullity  from  defect  of  jurisdiction,  be  set  aside  by  the  defender  at 
any  time,  and  perhaps  after  a  second  marriage  had  been  contracted.  The  Lord  Ordinary, 
therefore,  if  called  on  to  pronounce  judgment,  would  have  dismissed  the  action ;  but  in 
a  matter  of  this  kind,  and  in  an  undefended  cause,  he  thinks  the  course  of  reporting  to 
the  Court  more  suitable." 
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not  make  his  domicile  [569]  here.     I  can  see  no  ground  on  which  we  could  sustain  our 
jurisdiction,  against  him. 

Is  there  any  thing  in  the  nature  of  the  action  of  adherence  which  gives  us  a  juris- 
diction! The  law  under  which  the  action  is  brought,  is  that  of  the  statute  1573,  c.  55. 
This  Act  peculiarly  points  to  the  defender  being  resident  in  this  country.  After  the 
first  judgment  of  adherence,  the  proceedings  are  directed  to  take  place  before  the 
"Archbishop,  Bishop,  or  superintendent  of  the  country  (now  the  presbytery)  where  the 
offender  remains,"  The  whole  process  implies  personal  communications  and  admonitions, 
although  they  may  not  now  be  followed  out.  I  cannot  conceive  how  the  process  can  go 
on,  if  the  defender  has  not  a  proper  domicile  in  this  country,  where  he  may  be  cited. 
It  is  true  that  Srskine  ^  states  that  the  process  might  perhaps  be  sustained  against  the 
deserter,  though  not  residing  in  the  kingdom ;  but  in  saying  this,  he  assumes  that  this 
could  only  be  done  where  the  defender  had  left  the  kingdom  from  a  wilful  purpose  of 
deserting,  and  abandoning  the  conjugal  society,  and  then  the  desertion  by  leaving  Scotland 
may  give  jurisdiction.  There  is  no  such  case  as  that  here.  And  he  says  previously, 
that  it  would  seem  that  the  only  persons  who  can  be  sued  in  a  process  of  adherence, 
are  such  as  continue  within  the  kingdom,  and  who  are  alone  capable  of  receiving 
admonition  from  the  Church,  or  incurring  the  censure  of  excommunication.  In  the  case 
of  Walker  v.  Walker,  Lords  JeStej  and  Fullerton  felt  great  doubt ;  but,  besides,  that 
ease  is  quite  distinguishable  from  the  present.  I  think  that  the  view  of  the  Lord 
Ordinary  is  the  correct  one,  and  that  we  must  dismiss  the  action. 

LoBD  Mkdwtn. — I  am  of  the  same  opinion.  We  are  not  treating  the  case  of  a 
Seotch  marriage,  but  rather  of  a  Spanish  one  celebrated  in  this  country.  From  1831 
to  1837,  the  defenders  are  domiciled  in  Spain,  living  under  the  marriage-law  which  was 
contemplated  by  the  parties  when  they  were  united.  After  his  marriage,  the  defender 
apparently  was  never  in  Scotland  at  aU ;  it  does  not  appear  how  long  he  was  in  Scotland 
before  it.  We  have  no  jurisdiction  over  him ;  nor  can  I  see  what  right  the  lady,  his 
Spanish  wife  as  I  may  term  her,  can  have  to  avail  herself  of  the  marriage-law  of  this 
country.  The  statute  1573  has  only  application  to  the  inhabitants  of  this  country. 
Observe  the  nature  of  the  process.  There  is  prescribed  first,  private  admonition  by  the 
presbytery — then  the  case  is  remitted  to  the  minister  of  the  parish  "  where  the  offender 
remains,"  and  in  case  there  be  none,  or  he  will  not  execute,  to  the  minister  of  the  next 
adjacent  kirk  thereto,  who  is  to  proceed  with  public  admonitions,  and,  if  they  are  con- 
temned, to  the  sentence  of  excommunication.     I  think  we  must  dismiss  the  action. 

Lord  Moncbeiff. — I  am  of  opinion  that  we  have  no  jurisdiction  here.  That  is  a 
dear  point.  Though  the  parties  were  married  in  Scotland,  this  defender  lived  in  Spain 
before  that^  and  intended,  and  did  return  to  Spain  immediately  aftier  his  marriage,  where 
he  now  resides  a  domiciled  Spaniard.  Had  the  parties  been  domiciled  in  Scothind,  and 
one  of  them  had  left  the  country  for  the  purpose  of  deserting,  I  have  no  idea  that  there 
would  be  no  redress.  Would  it  be  a  sufficient  objection,  that  the  wife  having  gone 
away,  the  provisions  of  the  statute  could  not  be  followed  out?  I  think  this  would  be  a 
dangerous  doctrine.  It  is  perfectly  clear,  on  other  grounds,  that  we  have  no  jurisdiction 
here ;  and  I  think  it  is  better  [560]  to  avoid  laying  down  unnecessary  doctrines  of  law. 
The  husband's  domicile  in  this  case  has  always  been  in  Spain — his  domicile  is  his  wife's. 
I  never  heard  of  the  husband  following  bis  wife's  domicile. 

Lobd  CooKBxmN. — I  am  of  the  same  opinion.  I  confine  myself  entirely  to  the  facts 
of  the  case,  and  avoid  laying  down  unnecessary  law.  I  may  observe,  that  the  practice 
in  the  Outer-House  in  cases  of  this  sort  has  become  exceedingly  loose.  Practically, 
indeed,  nothing  is  taken  into  consideration  but  whether  the  two  parties  are  living 
together  or  not  There  is  always  proof  that  the  defender  is  remaining  absent,  but  there 
is  not  proof  that  his  remaining  away  is  for  the  purpose  of  desertion.  The  case  generally 
presented  in  the  Outer-House,  is,  that  the  party  has  gone  away,  perhaps  with  the  most 
honest  intentions,  and  that  he  has  never  been  heard  of — ^he  perhaps  being  all  the  while 
dead,  mad,  or  a  captive.  All  proof  that  he  has  not  wilfully  deserted,  is  left  upon  him, 
who  most  likely  has  never  heard  of  the  case.  There  are  many  cases  in  the  Outer-House 
in  this  situation.  Our  practice,  also,  with  regard  to  divorces,  calls  for  some  remedy. 
They  may  be  obtained  so  easily  here,  that,  while  in  one  year,  the  number  granted  in 
Fjigl^nd  is  only  aiZf  uid  in  Ireland  eleven,  the  number  in  Scotland  is  no  fewer  than  one 

1  1  £rsk.,  6,  44. 
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hundred  and  sixty.  I  remember  one  divorce  case  in  which  I  was  moved  on  Friday  to 
make  avizandum  with  the  proof  for  an  early  decision ;  and  the  reason  given  for  it  was, 
that  the  lady  and  the  paramour  were  to  be  proclaimed  on  the  Sunday.  I  not  only 
refused,  but  I  decided  against  the  divorce. 

Lord  Jubtios-Clbrk. — If  the  practice  be  as  Lord  Cockbum  states  it,  I  think  it  is 
important  that  it  should  be  known,  in  order  to  be  corrected. 

Lord  Monorbiff. — When  I  was  in  the  Outer-House,  I  never  passed  a  divorce  with- 
out proof,  not  only  of  desertion,  but  that  it  was  the  party's  purpose  to  desert 

The  Court  accordingly  dismissed  the  action. 

[Cf.  Gordon  v.  Gordon,  9  D.  1295 ;  (fRourke  v.  O'Rourke,  11  D.  977.] 


No.  108.  "VTI.  Dnnlop  582.    6  March  1846.    2nd  Div.— Lord  Wood. 

Magistrates  and  Town-Council  of   St.  Monance,  Pursuere  and  Advocators. 

— Rviherfwrd — jP«w. 

Andrew  Maokib  and  John  Cochrane,  Defenders  and  Respondents. — 

SoL'Gen.  Anderson — Cook, 

Property — HarbouT — Prescription — Bounding  Title, — 1.  In  a  declarator  at  the  instance 
of  the  magistrates  of  a  burgh  of  barony  for  determining  the  property  of  an  open  space 
of  ground  adjoining  the  harbour  of  the  burgh,  and  situated  between  it  and  the  town, 
— A  grant  to  the  b&ilies,  council,  feuars,  and  inhabitants,  of  the  haven  and  harbour, 
with  customs,  &c.,  and  the  common  lones,  gaits,  wynds,  vennels,  and  common  passages, 
to  and  from  the  town  and  haven,  held  to  be  a  sufficient  title  to  the  open  space.  2. 
A  party  with  a  bounding  title,  held  to  have  acquired  no  right  to  a  piece  of  ground 
beyond  his  boundary,  by  the  possession  of  a  building  upon  it,  which  had  been 
unchallenged  for  more  than  forty  years. 

By  charter,  of  date  28th  October  1622,  William  Sandilands,  liferenter,  and  Sir 
James  Sandilands,  his  son,  fiar  of  St.  Monance,  upon  the  narrative  of  a  royal  charter  of 
erection  confirmed  by  Parliament,  by  which  the  town  and  port  of  St.  Monance  were 
erected  into  a  free  burgh  of  barony,  and  the  port  and  harbour  thereof  into  a  free  port 
and  harbour ;  and  upon  the  further  narrative  that  the  upbigging  and  upholding  of  the 
said  haven,  and  of  a  sufficient  bulwark  thereto,  would  be  beneficial  to  the  town,  and 
profitable  to  the  superiors  thereof,*  but  that  this  could  not  be  accomplished  without  con- 
siderable expense,  which  the  bailies,  feuars,  and  inhabitants  of  the  town  were  willing 
to  undertake ;  gave,  granted,  confirmed,  and  in  feu-farm  and  heritage  let  and  demitted, 
heritably  and  irredeemably,  in  favour  of  the  then  "  bailies,  council,  feuars,  and  inhabi- 
tants of  our  said  town  of  St.  Monance,  and  their  successors,  all  and  haill  our  foresaid 
haven  and  harbour  of  St.  Monance,  with  all  and  sundry  the  customs,  anchorages,  profits, 
privileges,  casualties,  and  commodities  of  the  same,  our  haven,  whatsomever  pertaining, 
or  that  may  or  can  be  known  to  pertain  thereto,  with  the  hail  customs  of  the  fairs  of 
the  said  town ;  and  all  and  sundry  the  common  lones,  gaits,  wynds,  vennels,  and  common 
passages  to  and  fra  the  southmost  part,  muir  and  commonty  of  St.  Monance,  to  and  fra 
the  foresaid  town  of  St.  Monance  and  haven  thereof,  as  well  within  our  said  town  as 
outwith  the  same,  used  and  wont,  with  free  ish  and  entry,  and  all  other  privileges, 
liberties,  easements,  and  commodities  of  the  same."  On  this  charter  sasine  followed  on 
the  28th,  recorded  30th  October  1622. 

Andrew  Mackie  and  John  Cochrane  were  proprietors  of  tenements  in  the  town  and 
burgh  of  St.  Monance,  adjoining  the  shore.  These  tenements  were  on  the  north  side 
of  the  main  street  of  the  burgh,  which  runs  east  and  west,  and  between  this  street  and 
the  harbour  was  situated  a  vacant  piece  of  ground. 

[683]  The  earliest  title  in  Mackie's  progress  of  writs,  was  a  sasine  of  6th  November 
1704  in  favour  of  Robert  Low,  proceeding  upon  a  charter  and  precept  of  sasine  from  the 
superior.  Sir  Alexander  Anstruther  of  Newark,  of  All  and  Whole  a  tenement  of  land 
and  houses,  bounded  ''  betwixt  the  tenement  and  yard  of  William  Stevenson  upon  the 
east,  the  common  gaitt  on  the  north,  the  full  sea  upon  the  south,  and  the  house  of 
Robert  Ramsay  and  umquhil  Thomas  Strachan,  &c.,  upon  the  wesf 
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In  a  sasine  in  1738,  proceeding  upon  a  precept  of  dare  constat^  and  a  sasine  in  1739, 
proceeding  upon  a  charter  of  resignation,  the  southern  boundary  was  described  as  "  the 
full  sea,  the  High  Street  intervcDing  on  the  south."  In  a  sasine  in  1748,  proceeding  on  a 
charter  of  resignation,  it  was  described  as  "  the  High  Street,  and  sea-flood  on  the  south ; " 
in  a  sasine  in  1773,  proceeding  on  a  disposition  by  a  father  to  his  son,  as  '*  the  common 
street  on  the  south ; "  and,  in  a  sasine  in  1827,  proceeding  upon  a  charter  of  adjudication 
in  1784,  "  the  full  sea,  the  street  intervening  on  the  south." 

In  Ck)clirane's  titles,  a  sasine  in  1753,  proceeding  on  a  precept  of  dare  constat^ 
described  his  subject  as  follows : — "All  and  whole  that  toftstead  and  tenement  of  land, 
&c,  bounded  betwixt  the  tenement  and  yard  which  sometime  pertained  to  umquhile 
Thomas  Binning,  &c.,  on  the  east ;  the  common  passage  and  full  sea  on  the  south  ;  the 
tenement  of  land  and  yard  sometime  occupied  by  umquhile  David  Sandilands,  &c.,  on 
the  west ;  and  the  common  gate  passing  east  and  west  through  the  said  town  on  the 
north  parts."  It  was  also  described  in  the  same  manner  in  a  charter  of  resignation  in 
1782,  on  which  sasine  was  taken  in  1821 ;  and  in  a  sasine  in  1829,  in  favour  of  Cochrane 
himself. 

Mackie  and  Cochrane  presented  a  joint  petition  to  the  Sheriff,  setting  forth  that 
their  properties,  which  nearly  adjoined,  had  the  same  boundary  on  the  south ;  that  the 
rood  or  street  intervened  between  their  houses  and  the  harbour,  and  their  predecessors 
and  authors  had  been  in  the  practice  of  keeping  in  repair  the  bulwark  or  wall  betwixt 
the  harbour  and  the  street ;  that  they  and  their  predecessors  and  authors  had  from  time 
to  time  made  erections  on,  and  taken  such  uses  of  the  space  lying  between  their  houses 
and  the  harbour  as  they  required,  and  had  aho  let  the  same ;  and  that  Mackie  had  a 
house  or  cellar  partly  built  on  the  bulwark  or  wall  of  the  harbour :  That,  notwithstand- 
ing their  undoubted  right  to  the  space  lying  betwixt  their  houses  and  the  harbour — to 
the  effect  at  least  of  preventing  any  appropriation  or  obstruction  of  it  by  other  parties, 
the  Magistrates  and  Council  of  St.  Monance  had  let  the  same  as  fish-curing  stations,  not 
only  to  the  obstruction  of  the  public  road  or  street,  but  to  the  annoyance  of  the  petitioners, 
to  whom  the  operation  of  curing  fish  proved  a  nuisance.  The  petition  craved  interdict. 
In  their  answers  to  this  petition,  the  Magistrates  denied  that  the  subjects  of  the  petitioners 
were  bounded  by  the  sea  on  the  south ;  farther  alleging,  that  [684]  any  use  the  petitioners 
might  have  had  of  the  space  or  area  was  with  their  special  pennission. 

The  Sheriff  granted  interim  interdict ;  and  afterwards,  after  a  proof  had  been  led,  by 
interlocutors  of  8th  August  1840,  and  28th  June,  15th  September,  and  1st  November 
1842,  found  that,  as  in  a  possessory  question,  Mackie  and  Cochrane  had  instructed  a 
sufficient  interest  to  entitle  them  to  have  the  interdict  continued  against  the  Magistrates, 
to  the  effect  of  prohibiting  them  from  letting  the  space  as  fish-curing  stations. 

The  Magistrates  presented  a  note  of  advocation.  The  Sheriff  having,  by  interlocutors 
of  3d  September  and  14th  October  1840,  repelled  a  preliminary  defence  by  the  Magis- 
trates, that  the  petitioners  were  not  entitled  to  prosecute  the  action  jointly,  and  that 
Mackie,  as  a  member  of  the  Town-Council,  ought  to  have  been  served  with  a  copy  of 
the  petition,  they  brought  these  interlocutors  also  under  review  by  a  supplementary  note 
of  advocation. 

The  Magistrates  at  the  same  time  brought  a  declarator  to  have  it  found,  that  the 
portions  of  die  said  "  space  immediately  adjoining  the  harbour,  and  likewise  the  bulwark, 
formed  parts  and  pertinents  of  the  harbour,  and  that  the  remainder  of  the  ground  or 
ipace  immediately  adjoining  the  fronts  of  the  defenders'  tenements  formed  part  and 
pertinent  of  the  public  street ;  or,  at  aU  events,  that  the  whole  of  the  ground  or  space 
immediately  to  the  southward  of  the  defenders'  tenements  formed  either  part  and  perti- 
nent of  the  public  street  or  parts  and  pertinents  of  the  said  harbour ;  and  that  the 
property  thereof,  and  of  the  bulwark,  was  vested  in  the  pursuers,  in  virtue  of  the  above 
lights  and  titles,  subject  to  all  lawful  rights  and  uses  on  the  part  of  the  inhabitants  and 
eommonity  of  the  town." 

The  two  processes  were  conjoined. 
The  defenders,  Mackie  and  Cochrane,  pleaded ; — 

That  the  charter  of  1704,  in  favour  of  Mackie's  predecessor,  undoubtedly  gave  right 
up  to  Uie  sea-line ;  and  although  his  subsequent  titles,  and  that  of  Cochrane,  were 
expieflsed  more  ambiguously,  they  were  to  be  construed  with  reference  to  the  earlier  title 
of  Mackie,  and  to  the  possession  enjoyed  by  the  defenders.  That  possession,  particularly 
in  the  ease  of  Mackie,  had  been  unmolested  and  exclusive  for  more  than  forty  years ; 
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and  the  presumption  of  law  was,  that  this  followed  upon,  and  was  referable  to,  his  title 
as  proprietor,  rather  than  to  any  right  in  parties  as  inhabitants  of  the  town,  or  other- 
wise.^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  In  the  declarator,  at 
the  instance  of  the  Bailies  and  Councillors  of  the  burgh  of  barony  of  St.  Monance 
against  Andrew  Mackie  and  John  Cochrane,  re-  [686]  -pels  the  objections  to  the  title  of 
the  pursuers  to  insist  therein,  and  finds,  declares,  and  ordains  in  terms  thereof,  and 
decerns :  And,  in  the  original  and  supplementary  advocation  at  the  instance  of  the  pur- 
suers of  the  declarator — the  defenders  in  the  action  in  the  inferior  court,  insisted  in  at 
the  instance  of  the  defenders  in  the  declarator — adheres  to  the  interlocutors  of  3d 
September,  and  14th  October  1840,  repelling  the  preliminary  defences  in  the  said  action ; 
and,  in  respect  that  the  petition  in  said  action  proceeds  on  the  footing  of  the  petitioners 
(the  defenders  in  the  declarator)  being  respectively  proprietors  of  the  two  pieces  of 
vacant  ground  to  which  it  relates,  or  having  some  qualified  right  of  property  therein,  or 
having,  as  proprietors  of  the  rest  of  the  premises  contained  in  their  titles,  acquired  a 
servitude  over  them,  but  of  what  kind  is  not  specified^  or  that  the  act  complained  of 
would  be  productive  of  a  nuisance  to  their  undisputed  properties ;  and  in  respect  that 
none  of  these  things  have  been  duly  established,  recals  the  interlocutors  of  8th  August 
1840,  and  28th  June  and  15th  September  and  1st  November  1842 ;  and,  in  particular, 
recals  the  interdict  thereby  granted — assoilzies  the  defenders  in  said  action  (the  pursuers 
of  the  declarator)  from  the  conclusions  thereof,  and  decerns ;  but  reserving  always  to  the 
said  petitioners,  or  either  of  them,  any  right  they  may  have  as  proprietors,  buigesses,  or 
inhabitants  of  the  said  burgh  of  St.  Monance,  to  the  occasional  uses  of  the  said  piece  of 
ground,  along  with  the  other  proprietors,  burgesses,  or  inhabitants,  and  all  right  or 
liberty  to  them,  or  either  of  them,  in  any  of  these  characters,  to  challenge  or  object  to 
the  exclusive  or  preferable  occupancy  of  said  ground  by  any  other  person."  ^ 

1  M*Kenzie  v.  Magistrates  of  Fortrose,  March  9,  1842,  (ante.  Vol.  lY.  p.  93,  Lord 
Moncreiff). 

s  «  Note. — 1.  The  Lord  Ordinary  is  of  opinion  that  the  general  title  of  the  pursuers, 
as  representing  the  burgh,  comprehends  the  two  pieces  of  ground  in  dispute,  and  that 
they  would  have  a  well -founded  claim  to  them,  to  the  efifect  concluded  for  in  the 
a  declarator,  even  in  competition  with  parties  who  had  an  express  title,  if  these  parties 
had  not  occupied,  or  had  ceased  to  occupy,  their  respective  portions  as  proprietors,  and 
the  occupancy  had  been  with  the  burgh  in  the  appropriate  manner  and  still  more  so,  if 
the  title  was  not  express,  but  only  in  terms  which  might  admit  of  being  explained  by 
possession,  as  comprehending  the  disputed  ground,  and  absolute  and  exclusive  possession 
as  proprietors  was  not  established. 

"  2.  The  import  of  the  titles  of  the  defenders  is  a  point  not  free  from  difficulty. 

"  The  title  of  the  defender  Mackie  is  a  bounding  title — the  subjects  conveyed  being 
described  by  boundaries  distinctly  expressed  on  every  side.  The  southern  boundary  is 
the  matter  in  controversy.  The  oldest  deed,  not  the  original  grant,  but  a  charter  of 
resignation  in  1704,  describes  the  south  boundary  as  *  the  full  sea  on  the  south.'  But 
passing  over  an  instrument  of  sasine  upon  a  precept  of  dare  constat  in  1738,  the 
subsequent  charters  of  resignation  and  adjudication,  or  sasines  thereon,  from  1739 
downwards,  contain  a  fuller  explanation  and  description  of  the  boundary  on  the  south, 
according  to  the  terms  of  which  (and  throwing  out  of  view  the  disposition  by  John 
Mackie  in  1772,  and  similar  subordinate  deeds,  which  are  still  less  favourable  to  the 
claim  of  the  defender  than  the  charter  from  the  superior)  the  Lord  Ordinary,  as  at 
present  advised,  thinks  that  the  *  High  Street '  or  *  street '  mentioned  in  the  titles  must 
be  held  to  form  the  southern  boundary  of  the  subjects  conveyed.  He  thinks  this  is 
the  sound  conclusion  to  be  drawn,  both  from  the  way  in  which  the  south  boundary  is 
described,  and  from  the  other  boundaries  when  referred  to ;  for  if  the  south  boundary 
were  carried  beyond  the  street  to  the  bulwark,  which  the  defenders  take  as  the  line  of 
*  the  full  sea,'  so  as  to  include  within  it  the  disputed  ground,  then  it  would  appear,  that 
to  the  east  and  west  no  boundary  would  be  given  for  that  portion  of  the  subjects  so 
supposed  to  be  conveyed;  and  this,  although  the  titles  in  describing  the  boundaries 
plainly  profess  to  give  a  boundary  surrounding  and  enclosing  on  every  side  the  whole 
subjects  contained  in  them.  And  it  may  also  be  remarked,  that  the  early  state  of  pos- 
session in  particular,  as  disclosed  by  the  proof,  is  in  conformity  with  this  view  of  the 
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[586]  The  defenders  reclaimed. 

Lord  Justios-Clbrk. — The  first  point  which  it  is  necessary  in  this  case  to  consider 
is,  the  titles  of  the  pursuers  of  the  declarator — the  Magistrates  of  St.  [687]  Monance. 
Although  directly  from  Sir  James  Sandilands,  yet  it  is  a  grant  by  him  in  terms  of  a 

south  boundary,  harmonizing  with  it,  and  not  consistent  with  the  boundary  lying  further 
south. 

"  But  assuming  the  street  to  be  the  boundary  on  the  south,  it  follows  that  the  title 
being  a  bounding  title,  it  cannot  be  founded  on  as  a  title  to  any  ground  Ijring  to  the 
aou^  of  the  street,  even  although  there  were  clear  proof  of  exclusive  possession  of  it  by 
Mackie  and  his  predecessors  for  forty  years  and  upwards,  seeing  that  that  would  be  pos- 
session in  the  face  of,  or  without  title,  and  not  in  support  of  it.  But  no  party  can 
prescribe  any  right  in  the  face  of  the  title  on  which  he  relies  to  found  prescription  ;  the 
title  must  be  sufficient  by  its  terms  to  cover  the  right  claimed.  Hence  the  rule  of  law 
is  fixedy  that  no  one  can  prescribe  on  a  bounding  charter,  so  as  to  acquire  a  right  to 
property  which  is  beyond  the  boundary  to  which  his  right  is  limited  by  the  terms  of 
the  charter  itself.  2  Stair,  3,  26,  and  73;  Young,  17th  Nov.  1671 ;  Morr.  9636,  and 
other  cases. 

"  These  observations,  in  reference  to  Mackie's  title,  equally  apply  to  that  of  the 
defender  Cochrane.  Indeed,  the  terms  of  his  title  are  even  more  unfavourable  to  the 
plea  of  its  including  within  its  boundary  the  ground  claimed  by  him. 

"  Supposing,  however,  that  a  different  view  were  to  be  taken  of  the  meaning  and 
import  of  the  titles  of  the  parties,  and  that  the  description  of  the  south  boundary  of  their 
properties  respectively,  were  held  to  be  at  least  so  ambiguous  as  to  admit  of  explanation 
by  possession,  and  that  if  fortified  by  a  clear  proof  of  exclusive  possession  by  the 
defenders,  as  proprietors  for  forty  years  and  upwi^s,  of  the  pieces  of  ground  in  dispute, 
they  would  form  good  titles  thereto,  the  Lord  Ordinary  apprehends  that  no  such  posses- 
sion has  been  instructed  in  the  case  of  either  of  the  defenders,  while  there  is  established 
a  sufficient  possession  on  the  part  of  the  pursuers  and  their  predecessors,  to  preserve 
their  right  in  virtue  of  the  general  title  of  the  burgh,  to  the  exclusion  of  the  competing 
claims  of  the  defenders,  or  either  of  them.  This  appears  to  the  Lord  Ordinary  to  be 
the  correct  result,  when  the  character  of  the  possession  by  the  defenders,  as  referable  to 
a  title  of  property,  and  the  character  of  the  possession  of  the  burgh,  that  is  of  the 
burgesses,  inhabitants,  and  others,  of  the  ground  in  question,  with  relation  to  the  nature 
of  the  subject,  and  the  rights  and  uses  to  be  exercised  therein,  as  belonging  to  the 
burgh,  are  duly  attended  to. 

'*  No  doubt,  in  this  view,  there  may  be  some  difficulty  with  regard  to  the  portion  of 
the  ground  opposite  to  Mackie's  premises,  occupied  by  what  in  the  proof  is  called  the 
lumber-house,  and  which  was  built  more  than  forty  years  ago.  So  far  it  may  be  thought 
thaty  applying  the  rule  of  tatUum  prcescripium  quantum  possessum,  a  sufficient  prescrip- 
tive right  and  title  to  that  extent  at  least  has  been  established,  still,  under  all  the 
dicumstances  connected  with  that  structure,  including  its  position  in  part  upon  the 
bulwark,  which  seems  to  be  public  property,  the  Lord  Ordinary  hardly  thinks  that  there 
h  enough  in  the  case  to  warrant  that  part  of  the  ground  being  differently  dealt  with 
from  the  rest. 

"  3.  The  plea  stated  by  the  pursuers  of  the  declarator  as  a  preliminary  defence  in 
the  original  action  before  the  Sheriff,  and  which  is  brought  before  this  Court  by  the 
supplementary  advocation  for  them,  that  the  action  was  incompetent,  as  being  at  the 
instance  of  two  parties^  pursuers,  who  had  no  joint  title  and  interest,  and  could  at  the 
most  only  go  the  length  of  having  the  instance  limited  to  one  of  them  as  pursuer ;  and 
a  minute  has  accordingly  been  lodged  to  the  effect  that,  should  the  plea  be  sustained, 
Mackie  is  to  stand  as  the  party  insisting  in  the  action.  But  the  Lord  Ordinary  con- 
nders  the  defence  to  be  too  critical  in  the  circumstances.  It  may  be  that  the  titles  of 
Mackie  and  Cochrane  might  be  differently  worded,  and  the  proof  of  possession  as  to 
each  respectively  might  not  be  altogether  the  same ;  but  looking  to  the  nature  of  the 
subject  in  dispute,  and  that  Mackie  and  Cockburn  were,  in  respect  of  their  alleged  rights 
therein,  aggrieved  by  one  and  the  same  act  done  by  the  I^Lstgiatrates  and  Council,  of 
which  the  action  complained ;  and  that  the  application  is  founded,  (whether  justly  or 
not  is  here  of  no  importance,)  not  only  upon  the  aUegation  of  property  in  the  disputed 
ground,  but  of  nuisance  to  the  other  subjects  belonging  to  them,  it  is  apprehended  that 
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Crown  charter  therein  recited,  granting  to  him  the  port  and  haven  of  St.  Monance,  and 
erecting  the  same  into  a  free  port  The  Magistrates  have  the  full  benefit,  therefore,  of 
the  royal  grant  of  the  port  and  haven,  with  the  rights  of  free  port.  This  grant  of  the 
port  and  haven  from  Sir  James  Sandilands  is  anterior  in  date  to  any  of  the  titles  from 
the  same  family  or  their  successors  founded  on  by  the  defenders. 

The  grant  is  not  merely  one  of  free  port  within  certain  extensive  limits ;  it  is  a 
special  grant  of  a  port  and  haven  at  a  partictdar  place.  A  general  grant  of  free  port 
within  certain  limits  does  not  import  necessarily,  and  seldom  grants,  a  right  of  property 
in  the  shores  within  the  precincts  of  the  same,  but  only  the  use,  and  the  sole  use,  of  the 
same  for  the  purposes  of  loading  or  unloading  goods,  or  subjects  the  use  of  the  shore  by 
the  proprietors  to  the  conditions  and  payments  of  the  port.  But  a  grant  of  the  port  and 
haven  at  a  particular  spot  does  convey,  if  the  words  do  not  exclude,  the  whole  shore  and 
.beach  of  that  port  and  haven  for  the  purposes  of  the  harbour  as  an  adjunct  or  part  of  the 
same ;  so  that  the  grantees  of  the  port  have  a  title  of  property  in  the  same,  and  are 
entitled  to  make  quays,  or  otherwise  occupy  the  proper  shore  all  round  the  port,  to  the 
exclusion  of  any  appropriation  thereof  by  individuals  for  any  purpose  as  their  private 
property.  Craig  and  all  the  authorities  so  explain  the  nature  and  extent  of  the  grant  of 
a  port  and  [688]  haven.  Craig,  who  has  treated  fully  of  many  of  these  subjects,  is 
quite  express  on  this  point.^  And,  to  make  his  meaning  more  explicit,  he  not  only 
gives  to  the  grantee  the  right  to  the  sand  or  beach,  "  quatenus  maximus  hibernus  fluctus 
excurrit,"  but  goes  on  to  add,  as  a  further  right,  "  littusque  ei  adjacens  etiam  ad  portum 
pertinet,  ut  locus  sit  ubi  onera  imponantur,  et  efiferantur,  et  ad  cempus  serventur." 

The  litttis  or  shore  is  not  what  the  tide  covers ;  it  is,  on  the  contrary,  expressly 
contradistinguished  from  that  in  this  passage.  It  is  the  stripe  of  land  adjoining  the 
actual  beach,  where  goods  may  be  placed,  and  where  the  tide  may  be  watched  and  the 
goods  safely  preserved — that  shore  which  is  necessary  for  quays,  wharfs,  and  so  forth. 
On  comparing  sec.  13,  above  quoted,  with  sec.  15,  as  to  the  shores  within  the  precincts 
of  the  wider  grant  of  free  port  within  certain  bounds,  his  meaning  appears  more 
emphatically.  It  is  unnecessary  to  go  over  this  particular  grant,  for  in  many  passages 
it  very  clearly  proves  that  the  grant  of  the  port  and  haven  includes  the  full  accesses 
and  shores  of  the  same.  One  object  was  to  make  *'  a  sufficient  bulwark  thereuntil " — 
not  a  bulwark  for  the  protection  of  the  property  of  others,  but  a  bulwark  for  the 
harbour;  which  means,  of  course,  a  quay  so  protected  that  it  may  be  "a  sufficient 
harbour  for  loading  and  landing  thereuntil."  Then  all  accesses  and  common  passages 
to  the  harbour  are  granted,  and  the  open  space  round  the  port  is  properly  the  common 
passage  of  the  port. 

Then  all,  getting  rights  in  the  town,  were  to  contribute  to  the  maintaining  of  the 
haven.  Then  (which  I  don't  think  unimportant)  seisin  is  to  be  given  at  the  full  sea, 
and  ground  thereof,  to  which  the  bailies  are  to  pass,  and  of  which  ground  the  symbols 
are  to  be  delivered — earth  and  stone  of  the  ground  of  the  haven  at  the  full  sea  thereof, 
as  at  the  principal  Manse  of  the  same,  which  clearly  denotes  that  the  shore  or  lUttia 
was  conveyed,  so  that  even  at  full  tide  seisin  could  be  given  of  earth  and  stone  on  the 
ground  of  the  haven. 


it  would  be  too  strict  an  application  of  the  general  rule  to  find  that  the  union  of  Mackie 
and  Cochrane,  as  joint  pursuers,  was  incompetent.  Even  as  resolving  into  a  matter  of 
expenses,  which  it  truly  does,  the  point  is  of  the  less  importance,  seeing  that  the  proof 
in  the  action  before  the  Sheriff  has  been  taken  as  the  proof  in  the  declarator ;  and  dis- 
posing of  the  case  as  the  Lord  Ordinary  has  done,  its  importance  is  still  further 
diminished,  the  party  insisting  in  the  plea  being  in  other  respects  the  successful  party, 
and  having  been  found  entitled  to  expenses  generally,  although  subject  to  modification, 
in  carrying  out  which  it  is  however  meant,  inter  alia,  to  relieve  the  opposite  party  from 
any  expenses  which  can  be  shown  to  have  been  occasioned  by  the  plea  having  been 
maintained. 

''4.  With  respect  to  the  ground  of  the  interlocutor  in  the  advocation,  and  the 
reservation  by  which  it  is  qualified,  the  Lord  Ordinary  has  only  to  observe,  that  the 
reservation  is  in  no  way  inconsistent  with  the  decree  in  the  declarator,  the  terms  of  the 
conclusions  of  that  action  leaving  open  all  such  questions  as  those  to  which  the  reserva- 
tion refers." 

1  L  15,  13. 
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This  view  of  the  grant  of  the  pursuers  is  of  greati  use  in  construing  or  considering 
the  proper  import  of  the  titles  of  the  defenders.  These  are  grants  flowing  from  the 
same  snbjecta-superior,  although  much  later  in  date,  of  tenements  in  the  town,  at  which 
this  established  port  and  haven  existed  long  previously,  and  had  heen  constituted  hj 
rojal  grant,  first  in  favour  of  their  suhjects-superiors  themselves,  and  secondly  in 
favour  of  the  Magistrates  of  their  burgh  of  barony.  Now,  only  the  most  express  and 
inflexible  expressions  could  warrant,  in  my  opinion,  the  construction  which  would 
import  into  any  of  their  titles  a  grant  to  the  prejudice  at  once  of  the  port  and  of  all 
the  other  feuars,  viz.  a  right  to  any  of  the  proper  shore,  landing-places,  or  common 
passages  of  the  port.  On  looking  at  these  titles,  I  have  never  entertained  any  douht 
whatever  as  to  their  proper  meaning  and  legal  effect.  It  is  enough  to  advert  to  the 
strongest,  which  contains  on  the  south,  one,  &e  boundary  of  the  f  uU  sea — the  next,  the 
full  sea  and  the  High  Street  intervening  on  the  south.  The  first  description — contain- 
ing the  full  sea  on  the  south — was  not  repeated  in  any  other  title.  The  Solicitor- 
General  said,  if  this  title  stood  alone  there  would  be  an  end  of  the  question,  for  it  would 
give  clearly  right  down  to  the  sea.  Most  assuredly  not,  in  the  circumstances  of  this 
case ;  for  [589]  the  public  street  and  common  passage  existed  previously — belonged  to 
the  pursuers  on  the  part  of  the  community,  and  could  not  he  included,  by  any  con- 
struction, in  the  titles  of  one  feuar  in  a  hurgh,  to  the  actual  stoppage  of  the  passage  of 
the  whole  town.  This  only  shows  that,  in  the  construction  of  the  titles  of  one  property 
in  a  burgh,  and  adjacent  to  a  port,  you  must  look  to  the  actual  facts  and  to  the  pre- 
dominating grant  to  the  community  of  the  streets  and  port.  The  other,  again,  I  think, 
is  perfectly  conclusive,  being  free  from  all  ambiguity — the  full  sea,  the  High  Street 
intervening  on  the  south.  The  meaning  of  that  is,  clearly,  that  between  the  property 
and  the  sea  the  street  intervenes — comes  between — cuts  him  off  from  the  sea — is  inter- 
posed. I  know  no  other  grammatical  or  sensible  meaning.  The  later  titles — containing 
the  High  Street  and  sea  flood,  and  at  last  the  common  street — explain  satisfactorily  the 
use  of  the  previous  expressions.  I  have  no  doubt  that  the  party  has  this  benefit  of  the 
reference  to  the  sea — that  no  grant  can  be  made  by  narrowing  the  High  Street  or 
common  passage  of  any  ground  between  him  and  the  sea  to  any  other  feuar.  It  was 
intended  to  give  him  the  front  to  the  sea  open  and  clear — the  street  and  the  sea  being 
in  this  way  the  boundary.  But  a  right  to  the  property  of  the  shore  or  littus  of  the 
port  itself,  as  between  the  street  and  the  sea,  is  not  within  any  reasonable  construction 
of  the  terms.     It  is  unnecessary  to  advert  to  the  titles  of  Cochrane. 

Such  being  the  titles,  I  apprehend  it  to  be  quite  clear  that  no  acts  of  possession  on  the 
part  of  Cochrane,  or  as  to  the  larger  portion  of  the  shore  opposite  Mackie's  feu,  are  of 
the  least  importance  at  all,  even  in  explanation  of  the  titles.  None  of  these  acts  appear 
to  me  to  be  exclusive — none  to  be  material 

The  only  fact  of  the  least  importance  is  the  lumber-house  of  Mackie,  which  has 
stood  for  more  than  forty  years  openly  and  unchallenged.  I  cannot  take  the  statements 
that  there  was  grumbling  in  the  town  as  proof  of  challenge  on  the  one  hand ;  nor,  on 
the  other,  the  statement  that  he  had  to  treat  the  Magistrates  and  others  to  whisky  as 
proof  of  acquiescence.  It  seems  to  have  been  one  of  those  open  and  flagrant  usurpations 
of  public  property  so  common  in  Scottish  burghs  where  there  was  influence  among  the 
oooncil — certainly  with  the  full  benefit  of  law,  whatever  that  may  be,  of  not  having 
been  challenged. 

But  it  is  an  usurpation  without  a  title.  If  I  am  right  in  the  construction  of  the 
title  to  the  port  and  haven,  and  of  the  title  to  Mackie's  tenement,  one  includes  this 
spot  as  part  of  the  common  quay  and  landing-place  of  the  port — the  other  expressly 
excludes  it.  The  possession,  therefore,  is  unavailing  in  point  of  law.  The  south  wall 
of  it  is  actually  built  on  the  bulwark  of  the  haven  belonging  to  the  community,  and  it 
occupies  a  most  important  part  of  the  quay  which  that  bulwark  was  to  form  and  protect 
— being  at  the  very  landing-place  chiefly  used,  it  would  appear,  for  small  boats.  I  think 
that  tbjs  cannot,  consistently  with  the  titles,  be  taken  as  an  act  of  possession  explana- 
tory of  the  meaning  and  construction  of  the  same  ;  but  is  clearly  an  unlawful  occupation 
of  ground  to  which  the  titles  cannot  be  extended.  Hence,  if  there  is  value  or 
practical  meaning  in  the  rule  of  the  law  of  Scotland — that  to  entitle  a  party  to  acquire 
that  which  is  in  the  titles  of  another  by  prescriptive  possession,  there  must  be  a  title 
to  which  his  own  possession  can  be  legitimately  ascribed — this  case  appears  to  aflbrd  an 
instance  of  its  application 
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The  case  of  the  Magistrates  of  Culross  v.  Geddes,  24th  November  1809,  (in  Baron 
Hume,)  was  strongly  pressed  upon  us  by  Mr.  Cook.  Being  a  Second  Division  case,  his 
report  of  course  has  not  the  same  value  after  he  became  clerk  [590]  of  the  First 
Division  as  of  those  cases  which  he  heard  argued  and  decided.  The  case  is  quite 
different  from  the  present  in  all  the  important  particulars.  1.  It  did  not  relate  to  the 
shore  of  any  port  or  haven,  but  to  some  of  the  shore  of  what  was  within  the  general 
territory  of  the  burgh.  2.  The  magistrates  had  no  grant  of  the  shore  along  the  pro- 
perties of  others  through  the  territory  of  the  burgh.  They  founded  only  on  a  right 
which  gave  them  the  burgh  "  cum  salinis  salinariis  sive  salis  patellis  infra  bondas,"  &c. 
This  was  no  grant  of  the  sea-shore.  Perhaps  it  was  not  easy  for  Geddes,  however,  to 
found  much  on  that  point,  as  his  title  was  a  feu  from  the  magistrates.  Still,  if  they 
had  a  right,  the  space  was  no  part  of  the  harbour,  as  appears  from  the  papers  and  plan, 
but  only  of  the  shore  within  the  general  territory  of  the  burgh.  3.  Then  the  question 
related  to  the  right  of  ground  along  the  ordinary  shore,  acquired  cUluviane  by  the 
proprietor,  whose  boundary  was  the  sea.  4.  The  titles  were  essentially  different.  This 
will  best  appear  from  the  late  Lord  President's  note-book  when  he  presided  in  this 
Division.     [Heads  his  note.] 

As  to  the  petition,  I  concur  with  the  Lord  Ordinary  as  to  the  disposal  of  it. 
Lord  Medwtn. — I  am  for  adhering  also.     I  think  the  respondents  have  no  sufficient 
title  to  the  grounds  south  of  the  public  street.     As  to  Cochrane,  this  seems  clear. 
*'  The  common  passage  and  full  sea  on  the  south,"  must  mean  that  there  is  no  ground 
beyond  the  common  passage  and  between  that  and  the  sea  to  which  this  party  has  right 
— his  boundary  being  the  common  passage.     Now  the  title  to  Mackie,  though  in  some 
of  his  rights  differently  expressed,  seems  to  import  the  same  thing.     The  two  most 
important  titles  produced  are  the  two  charters  of  resignation  by  the  superior  in  1704 
and  1748,  with  their  sasines.     In  the  first  of  these  the  south  boundary  is  the  full  sea, 
and  in  the  other  the  High  Street  and  sea-flood  on  the  south.     I  hold  these  to  be 
equivalent  expressions.     It  cannot  be  supposed  that  it  was  intended  to  include  under 
the  first  the  public  street  of  this  burgh  of  barony,  but  to  express  by  this  description 
that  there  was  no  ground  between  the  full  sea  and  the  street  to  be  conveyed  to  the 
vassal,  or,  as  expressed  more  accurately  in  the  subsequent  title,  that  the  High  Street 
and  sea-flood  made  the  boundary — the  street  having  nothing  beyond  it  to  be  appropriated 
under  this  deed  between  it  and  the  sea ; — in  short,  the  two,  the  street  and  the  sea-flood, 
being  continuous,  and  thus  both  aptly  described  as  the  boundary.     This,  accordingly,  is 
the  interpretation  put  upon  it  by  the  feuar  himself ;  for  in  the  disposition  granted  in 
1772  by  the  grandfather  to  the  father  of  the  present  respondent,  the  property  is  said 
to  be  bounded  "  by  the  common  street  on  the  south,"  and  this,  too,  is  equivalent  to 
another  description  in  these  titles  and  in  two  sasines,  '*  the  full  sea,  the  street  interven- 
ing"— implying,  I  think,  very  clearly  the  same  as  in  the  disposition  of  1792,  that  the 
south  boundary  was  the  street,  and  that  nothing  but  the  street  intervened  between  the 
sea  and  the  property  of  the  feuar.     The  proof  which  has  been  adduced  does  not  fortify 
the  title  of  the  respondents,  or  show  any  exclusive  possession  of  any  part  of  the  subject 
in  dispute,  with  the  exception  of  the  lumber-house.     Perhaps  the  most  public  act  is 
contributing  to  keep  up  the  bulwark.     But,  besides  that,  the  haven  with  its  bulwark  is 
expressly  mentioned  in  the  inductive  cause  of  the  grant,  stated  to  be  to  encourage  the 
bailies  and  burgesses  in  their  good  intentions  for  erecting  honest  and  sufficient  houses, 
^'  and  specially  to  the  bigging  and  repairing  of  the  said  haven  and  bulwark  therein." 
Hence  the  bulwark  is  conveyed  to  the  magistrates  by  the  superior ;  and  I  think  by  no 
act  of  possession  could  the  respondents  under  their  titles  as  above  explained  acquire 
right  to  this  bulwark ;  and  if  they  were  endeavouring  to  secure  a  right  to  it  by  posses- 
sion, the  [591]  contribution  to  maintain  the  bulwark  is  easily  accounted  for,  even  with- 
out supposing  it  to  fall  under  the  clause  in  the  charter  making  it  a  burden  on  the 
burgesses  to  contribute  for  this  purpose  at  their  admission  as  burgesses.     It  is  quite  dear 
that  the  bulwark  was  given  to  the  burgh,  but  I  hold  that  more  was  given — I  mean 
beyond  the  bulwark — towards  the  burgh  even  without  the  necessity  of  founding  on  the 
terms  of  the  grant,  which  includes  gaits  (roads),  wynds,  vennels,  and  common  passages ; 
for  I  understand,  and  so  it  is  laid  down  by  Professor  Bell,  Prin.  654,  that  the  grant  of 
a  harbour  comprehends — 1st,  The  natural  access  whioh  midges  a  safe  landing-place ;  and 
2d,  The  artificial  operations  by  which  it  is  improved  for  the  convenience  and  safety  of 
navigation.     I  have  no  doubt  that  for  time  immemorial  this  fishing  harbour  had  the 
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benefit  of  the  ground  between  the  bulwark  and  what  was  required  for  the  street  for  fish- 
caring  and  barrelling  fish  during  the  proper  season,  and  for  the  fishermen  baiting  their 
lines,  and  used  also  for  selling  and  carting  off  the  fish,  and  that  this  ground,  as  so 
oeeapied,  must  have  been  included  in  the  profits,  privileges,  and  commodities  of  the 
harbour  conveyed  by  the  grant.  The  question  of  the  lumber-house  is  attended  with 
more  difiiculties,  and  at  one  time  I  had  doubts  about  it.  But,  although  it  has  stood  for 
sixty  years,  I  have  now  come  to  the  opinion  that  Mackie  has  no  title  to  found  prescrip- 
tion on  it.  The  south  wall  actually  stands  on  the  bulwark,  which  clearly  does  not 
belong  to  him,  and  of  course  nothing  erected  on  it  can  be  acquired  by  him  ;  and  if  his 
boundary  be  the  street,  it  is  encroachment  and  usurpation  on  the  part  of  him  and  his 
ancestors  to  have  occupied  the  ground  with  this  erection.  And  we  cannot  lay  out  of 
view  that  these  persons  were  bailies,  and  influential  in  the  burgh,  and  likely  to  stifle 
any  murmur  or  objection  there  might  be  as  to  this  attempted  appropriation.  The  reser- 
vation at  the  close  of  the  interlocutor  I  think  very  proper,  and  if  the  parties  cannot 
settle  their  respective  rights  in  the  clause  so  reserved,  I  think  it  will  be  better  in  a  new 
action  confined  to  the  specific  point  than  in  the  present  one,  where  so  many  other  and 
inconsistent  views  have  been  taken  by  the  respondents  of  their  rights,  and  I  think  it  will 
be  cheaper  done  in  the  inferior  court. 

Lord  Mokcrbiff. — There  are  here  two  questions,  or  rather  two  cases,  requiring 
judgment.  One  is  merely  a  possessory  question,  raised  by  the  proceedings  before  the 
Sheriff,  and  the  judgment  thereon  brought  here  by  advocation.  The  other  is  the  ulti- 
mate question  of  property,  properly  raised  by  the  summons  of  declarator  in  this  Court, 
The  Sheriff,  of  course,  could  decide  only  in  the  possessory  case ;  and  thinking  that  there 
was  a  sufficient  ex  facte  title,  whatever  doubt  might  attend  it  in  the  trial  of  the  ultimate 
question  of  property,  to  sustain  the  demand  of  a  possessory  judgment,  if  reasonable 
proof  of  possession  for  the  last  seven  years  were  given,  and  that  the  proof  led  was  suffi- 
cient for  that  purpose,  he  gave  judgment  accordingly,  but  declaring  expressly  that 
it  was  in  the  possessory  question  only  that  he  formed  any  opinion  on  the  effect  of  the 

tides. 

But  when  the  question  is  here  on  a  declarator  which  raises  the  whole  question  of 
heritable  right  under  the  titles,  the  Court  is  necessarily  called  upon  to  form  an  opinion 
on  that  question  in  the  first  instance ;  because  if  it  be  in  favour  of  the  defenders  in  the 
declarator,  it  would  necessarily  supersede  the  other  question  altogether ;  and  even  though 
it  may  be  against  them,  it  may  be  so  on  grounds  sufficient  to  exclude  the  title  to  insist 
even  in  the  possessory  process. 

In  this  question  of  declarator  of  property,  I  am,  in  the  first  place,  of  opinion,  that 
the  title  of  the  pursuers  by  their  charter  is  sufficient  in  itself  to  cover  a  right  to  the 
ground  in  question,  either  generally  as  part  and  pertinent  of  the  harbour,  [592]  or  as 
comprehended  under  the  description  of  the  "  common  lanes,  gaitts,  wyndis,  venellis,  and 
common  passages  to  and  frae  the  said  town  of  St.  Monance  and  heavin  thereof.''  I 
eould  not  go  quite  so  far  as  the  Lord  Ordinary,  to  hold  that  this  title,  without  proof  of 
prescriptive  possession,  or  use  and  wont,  would  exclude  a  party  who  had  an  express  grant 
of  the  specific  ground  in  dispute,  though  he  might  not  be  able  to  bring  clear  proof  of 
continuous  possession  on  his  part.  But  I  have  no  doubt  that  it  is  a  sufficient  title  to 
enable  the  pursuers  to  maintain  the  conclusions  of  their  declarator,  that  the  defenders 
have  not,  by  the  title-deeds « founded  on  by  them,  or  by  any  possession,  proved  any 
exclusive  right  of  property  in  the  ground  in  question,  but  that  it  belongs  to  the  pursuers 
as  port  or  pertinent  of  the  harbour,  or  of  the  streets  and  passages  of  the  town. 

Supposing  this  to  be  clear,  the  next  and  the  substantial  question  is.  Whether,  by 
the  title-deeds  exhibited  by  the  defenders,  this  ground  is  comprehended  within  the 
boundaries  therein  laid  down )  Looking  at  the  titles  of  Mackie,  there  can  be  no  doubt 
(hat  all  of  them  are  of  the  nature  of  bounding  titles — a  point  which  is  of  great  impor- 
tance, in  so  far  as  any  thing  may  depend  on  alleged  prescriptive  possession. 

Bat  the  first  question  is,  What  is  the  southern  boundary  of  Mackie's  feu  by  these 

titles! 

It  is  a  remarkable  feature  in  the  case,  that  the  deeds  produced  vary  in  the  description 
in  the  material  words ;  and,  if  they  are  to  be  considered  as  discordant,  it  may  be  a 
question  whether  the  earliest^  the  charter  in  1704,  or  any  of  the  later  titles,  ought  to 
rule.  I  should  have  great  difficulty  in  holding  that  the  defenders  could  be  so  tied 
down  to  the  terms  of  any  of  those  later  titles,  or  more  especially  to  the  mere  disposition 
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by  John  Mackie,  the  defender's  father,  in  1772,  as  to  preclude  any  reference  to  the  more 
ancient  title,  the  charter  in  1704.  Unless  there  were  a  distinct  title  by  prescriptive 
possession  established  in  the  other  party,  I  do  not  see  how  the  benefit  of  one  title  conld 
be  lost  to  the  defender  merely  by  a  variance  in  the  terms  of  other  subsidiary  deeds  in 
the  progress  of  his  authors ;  and  I  am  not  of  opinion  that  the  pursuers  have  established 
any  such  prescriptive  case.  But  one  title  may  be  explained  by  another ;  and  though  it 
is  a  natural  question,  whether  the  earliest  should  be  explained  by  the  later,  or  the  later 
by  the  earlier,  it  appears  to  me  that  they  should  be  all  considered  together,  and  that  the 
Court  should  determine,  by  such  consideration  of  them,  what  is  the  true  boundary  on 
the  south  which  is  intended  to  be  laid  down. 

Now,  I  must  own,  that  on  first  reading  the  terms  of  these  titles,  I  had  an  impression 
rather  adverse  to  the  Lord  Ordinary's  interlocutor,  conceiving  that  the  description  in  the 
first  charter  in  1704,  being  simply  "  the  full  sea  on  th'e  south/'  the  expressions  in  the 
later  deeds — "  the  full  sea,  the  High  Street  intervening,  on  the  south  " — should  be  inter- 
preted to  mean  that  the  actual  boundary  was  the  sea  beyond  the  street,  but  only  not 
comprehending  the  street  as  part  of  the  property.  I  have  come,  however,  to  take  a 
different  view  of  the  character  and  meaning  of  these  words.  I  do  not  deny  that  there 
is  a  difficulty,  but,  on  the  whole,  I  now  think  that,  on  the  one  hand,  it  would  be  a  very 
extraordinary  form  of  excepting  the  street  from  the  grant  by  the  use  of  such  terms ;  and, 
on  the  other  hand,  that  the  words  admit  of  another  and  more  natural  construction. 

It  now  appears  to  me  that  the  real  meaning  of  these  titles  is  simply,  that  though  in 
a  certain  sense  the  subject  was  bounded  by  the  full  sea,  it  did  not  literally  extend  to  the 
margin  of  the  sea,  because  the  public  street  intervened,  or  came  [593]  between  it  and 
the  sea,  taken  literally.  It  may  be  presumed  that  the  High  Street  of  the  town,  or  a 
road  dignified  with  that  name,  had  been  there  from  the  first ;  and  it  has  not  been  main- 
tained that  the  ground  now  constituting  the  street,  'or  which  constituted  it  in  1738,  was 
actually  comprehended  in  the  grant  of  1704.  If  that  were  said,  the  occupation  of  it  for 
the  street  would  establish  a  clear  case  of  prescription  against  the  boundary  expressed  in 
the  charter  1704.  But  it  is  not  said  ;  and  the  just  inference  is,  that  when  the  boundary 
on  the  south  was  there  described  by  the  term  *'  the  full  sea,"  that  was  not  meant  accord- 
ing to  the  literal  signification  of  the  terms,  because  it  was  stopt  by  the  public  street 
intervening  or  coming  between  the  ground  feued  and  the  full  sea.  And  then,  the  later 
titles  are  so  expressed  as  to  explain  or  bring  out  this  as  the  real  nature  of  the  boundary 
— first,  by  the  special  description  in  seisin  1738  and  seisin  1739;  afterwards  in  the 
charter  1748,  where  it  is  simply  the  *'  High  Street,  and  sea-flood  on  the  south ;"  and  at 
laat,  in  the  disposition  1772,  by  the  single  expression, ''  the  common  street  on  the  south." 
This  is  the  view  which  I  now  take  of  these  titles,  and  it  leads  me  to  the  conclusion, 
that  the  real  boundary  intended  in  all  of  them  was  the  street  on  the  south,  though  in  a 
certain  sense  it  might  also  be  said  that  the  subject  waa  bounded  by  the  full  sea  as  the 
ostensible  boundary,  apart  from  the  nicety  of  the  intervening  street  But  I  do  not  con- 
sider this  description  as  altogether  unimportant  in  regard  to  the  interest  of  the  defenders, 
because  I  think  that  it  has  a  force  to  this  effect  at  least,  to  protect  the  defenders  against 
any  proceeding  on  the  part  of  the  Magistrates  or  others,  by  which  the  direct  communi- 
cation with  the  sea,  and  the  openness  of  the  space  between  the  property  of  the  defenders 
and  the  sea,  might  be  obstructed.  We  have  no  such  question  before  us  at  present,  and 
it  is  all  reserved. 

With  regard  to  the  case  on  the  possession — 

1st,  I  am  opinion  that  the  defenders  have  led  no  proof  sufficient  to  establish  a  case 
of  property  by  prescriptive  possession.  I  will  not  go  through  the  details  of  the  proof, 
but  I  have  no  doubt  that  it  is  a  failure.  To  make  out  such  a  case,  there  must  have 
been  complete  possession  on  a  sufficient  title  admitting  of  such  a  result.  Here  the  title 
is  clearly  a  bounding  title,  and  the  proof  is  directed  to  show  either  that  the  real  boundary 
by  the  titles  is  different  from  that  assumed,  or  that  there  has  been  some  usurpation 
contrary  to  that  title.  I  am  of  opinion  that  nothing  has  been  proved  sufficient  to  alter 
the  natural  and  legal  construction  of  the  titles ;  and,  on  the  other  hand,  that  there  is  no 
proof  sufficient  to  establish  a  prescriptive  right  of  property,  either  in  opposition  to  the 
legal  construction  of  these  titles,  or  as  affecting  the  principles  by  which  such  legal  con- 
struction must  be  educed. 

•2d,  There  is  a  special  difficulty  about  the  lumber-house,  which  is  proved  to  have 
existed  on  the  ground  above  sixty  years,  without  challenge. 
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Bat,  if  we  hold  the  titles  as  constituting  bounding  titles,  that  act  must  be  looked  on 
as  a  usarpation,  allowed  to  be  done  and  to  be  continued  by  mere  tolerance. 
Of  course,  if  Mackie's  case  fails,  Gochrane's  is  still  less  sufficient. 
I  think  the  case  of  Gulross  essentially  different,  more  especially  after  the  explanation 

given  of  that  case. 

I  think  that  the  possessory  question  must  also  be  decided  against  the  original 
[594]  applicants ;  because,  when  it  is  found  that  they  had  no  title  of  property  in  the 
ground,  I  think  that  the  whole  foundation  of  their  application  fails. 

Lord  Cookburn. — I  do  not  understand  the  Court  to  give  any  judgment  on  the 
words,  '*  full  sea,  and  High  Street  intervening."  Had  this  stood  alone,  I  should  have 
interpreted  it  as  the  sea,  with  the  exception  of  the  High  Street ;  but  I  give  no  decision 
with  regard  to  it.  It  must  be  interpreted  by  the  subsequent  titles ;  and  I  understand 
we  do  not  go  into  that  point,  or  give  any  opinion  that  might  be  referred  to  in  a  subse- 
quent case.     I  agree  with  the  rest  of  the  Court. 

The  Court  accordingly  pronounced  this  interlocutor : — "  Kefuse  both  the  said  reclaim- 
ing notes,  and  adhere  to  the  interlocutor  reclaimed  against  on  the  merits,  and  on  the 
reclaiming  note  for  the  Magistrates,  alter  the  finding  as  to  expenses — find  the  pursuers 
of  the  declarator  entitled  to  expenses,  both  in  the  original  action  in  the  inferior  Court, 
and  in  the  conjoined  processes  in  this  Court,  but  exclusive  of  the  expenses  of  bringing 
the  supplementary  advocation,  and  that  without  modification — and  find  them  entitled  to 
the  expenses  incurred  by  them  since  the  date  of  the  Lord  Ordinary's  interlocutor.'' 

[Cf.  Swing  v.  Yark^  20  D.  354,  355.] 


Ko.  111.  VH.  Donlop  595.    6  March  1845.     Ist  Div.— Lord  Cumnghonie. 

Mrs.  Agnes  Darnlby  or  Rankin,  Pursuer. — RtUhcrfurd — Christisoti. 

Robert  Muirhead  Kirkwood,  Defender. — Penney, 

Prescnption — Sexennial. — The  acceptor  of  a  bill  of  exchange  died  within  the  years  of 
prescription,  and  his  representative  (also  within  the  years  of  prescription)  paid  a  sum 
of  money  to  the  holder,  which  was  marked  on  the  back  of  the  bill  as  a  payment  to 
aax>unt.  In  an  action  raised  against  the  representative  for  the  balance,  after  prescrip- 
tion had  run,  he  denied  generally  all  knowledge  of  the  bill,  or  debt  for  which  it  was 
granted, — ^admitted  the  payment  to  the  holder,  without  giving  any  satisfactory 
explanation  of  it,  and  pleaded  prescription.  The  Court  sustained  the  plea,  and,  no 
writ  being  founded  on,  held  that  resting-owing  could  only  be  established  by  the 
defender's  oath. 

Robert  Muirhead  Kirkwood  accepted  a  bill  for  L.954,  14s.,  dated  15th  May  1834, 
at  twelve  months,  drawn  upon  him  by  Robert  Rankin.  Kirkwood  died  on  12th  August 
1839,  without  having  paid  the  bill.  On  [596]  15th  April  1841,  his  son  and  representa- 
tive, also  named  Robert  Muirhead  Kirkwood,  paid  L.480  to  account,  and  this  payment 
was  marked  on  the  back  of  the  bill.  In  1844,  Rankin  being  dead,  his  representative, 
Mrs.  Agnes  Damley  or  Rankin,  raised  action  against  Kirkwood,  junior,  for  the  balance 
of  the  contents  of  the  bill,  which  the  summons  stated  had  been  granted  for  borrowed 
money. 

The  defender  pleaded  prescription. 

The  pursuer  answered,  Ist,  That  the  payment  to  account  proved  constitution ;  and 
2d,  That  resting-owing  was  established,  in  respect  there  was  no  presumption  of  payment 
by  the  acceptor,  prescription  not  having  run  before  his  death,  and  the  defender  did  not 
aver  payment  as  his  representative.^ 

The  defender  denied  all  knowledge  of  the  bill,  and  gave  the  following  account  on 
record  of  the  alleged  payment  to  account : — "  As  to  the  payment  of  L.480  in  April  1841, 

1  Leslies.  MoUison.  Nov.  15,  1808,  (F.C.);  Christie,  June  19,  1833,  (11  S.  744); 
Auld  V.  Aikman,  July  7,  1842,  {ante,  Vol.  IV.  p.  1487) ;  Frank  v.  Forster,  July  13, 
1842,  (tU  sup.  p.  1515). 
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all  that  happened  waf*,  that  the  defender,  Bohert  Muirhead  Kirkwood,  was  told  that  the 
amount  formed  a  deht  of  his  father  to  Bobert  Rankin,  senior,  who  was  then  alive ;  and, 
taking  the  statement  for  granted,  he  made  the  payment  in  question.  But  he  and  the 
other  members  of  his  family  afterwards  became  convinced  that  the  claim  was  not  one 
which  was  admissible,  at  all  events  without  further  proof.  Tbe  payment,  be  it  observed, 
was  within  the  years  of  prescription,  and  therefore  it  is  quite  open  to  the  defenders  to 
maintain  the  plea  of  prescription,  either  on  the  footing  of  no  debt  being  resting-owing, 
or,  which  comes  to  the  same  result,  of  no  debt  having  ever  been  due."  ^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  Imo,  Finds  it  specially 
averred  in  the  summons,  and  not  denied  in  the  defences,  that  the  bill  for  L.954,  14s., 
specified  on  record,  bears  the  subscription  of  the  defenders'  predecessor,  the  deceased 
Bobert  Muirhead  Kirkwood,  senior,  as  acceptor :  2do,  Finds  it  admitted  by  the  defenders, 
that  the  said  Bobert  Muirhead  Kirkwood,  senior,  died  before  the  elapse  of  the  years  of 
prescription ;  and  that  the  defenders,  bis  representatives,  do  not  allege  that  he  paid  any 
part  of  the  said  sum  during  his  life :  Stio^  Finds  it  also  admitted  that  the  defender, 
Bobert  Kirkwood,  junior,  as  representing  his  father,  the  original  debtor,  did,  subsequent 
to  his  father's  death,  and  within  the  years  of  prescription,  make  payment  of  no  less  than 
L.480  sterling  to  account  of  said  bill :  Ato,  Finds  that  the  defenders  have  not  stated 
that  they  made  any  further  payment  to  account  of  the  said  bill  since  the  first  partial 
payment,  before  specified,  was  made.  Under  these  circumstances,  finds  it  unnecessary 
to  make  any  reference  to  the  oath  of  [597]  the  defenders,  in  respect  that  the  constitu- 
tion and  resting-owing  of  the  original  debt  are  already  sufficiently  established  by  the 
judicial  statements  and  admissions  of  the  defenders;  therefore  repels  the  defence  of 
prescription."^ 

1  Boss  V.  Guthrie,  Nov.  12,  1839,  (antey  Vol.  II.  p.  6);  Alcock  v,  Easson,  Dec.  20, 
1842,  (ante.  Vol.  V.  p.  356). 

2  « ;^oTE. — On  examining  the  whole  history  of  this  case,  the  Lord  Ordinary  has  a 
strong  impression  that  legal  and  technical  pleas  are  resorted  to  by  the  principal  debtors, 
to  evade  a  claim,  manifestly  well  founded  in  substantial  justice. 

''The  large  debt  which  is  now  disputed,  was  contained  in  a  bill  for  L.954,  14s., 
granted  by  Bobert  Muirhead  Kirkwood,  senior,  now  deceased,  to  Bobert  Bankin.  It 
was  payable  twelve  months  after  18th  May  1834  ;  due  21st  May  1835 ;  and  consequently 
was  not,  even  ex  facie,  liable  to  the  objection  of  prescription  till  May  1841. 

"  Long  before  that  period,  Bobert  Muirhead  Kirkwood,  the  acceptor,  died  ; — and  in 
April  1841,  above  a  year  before  the  prescriptive  years  elapsed,  the  defender,  Bobert 
Kirkwood,  junior,  the  leading  trustee  of  his  father,  acknowledged  the  debt,  by  paying 
L.480,  i.e,  about  one-half  of  it^  to  account. 

''  This  payment  is  not  vouched  in  the  handwriting  of  Kirkwood,  because  the  whole 
transaction  seems  to  have  been  managed  by  parties  ignorant  of  business,  and  the  creditor 
in  right  of  the  bill  reposed  exuberant  confidence  in  the  members  of  his  own  family. 
Bub  it  is  immaterial  in  what  hand  the  payment  is  marked,  as  the  fact  of  the  payment 
is  admitted. 

*'  The  defenders  seem  to  have  got  other  advice  since  making  this  honest  payment, 
and  they  now  plead  prescription,  alleging  that  they  know  nothing  about  the  debt,  and 
that  the  pursuers  cannot  establish  the  origin  and  constitution  of  the  debt,  except  by 
their  oath. 

"  The  Lord  Ordinary  has  explained  the  series  of  facts  on  which  he  has  come  to  the 
conclusion,  that  the  plea  of  prescription  is  not  maintainable  by  the  defenders ;  and  as 
these  facts  are  incontestable,  the  conclusion,  in  point  of  law,  deducible  from  them, 
appears  to  be  equally  insuperable. 

"  The  present  case  is  of  a  peculiar  nature,  and  there  is  no  precedent  in  our  books 
marked  with  the  same  specialties.  Here  the  acceptor  of  a  large  bill  died  long  before 
the  years  of  prescription  had  elapsed.  On  his  death,  his  representatives  were  applied 
to  for  payment,  and  they  paid  one-half  of  it  to  account  within  the  years  of  prescription, 
thus  giving  the  creditor  the  most  unequivocal  acknowledgment  of  the  justice  of  the  debt 
when  they  entered  on  the  succession  of  the  debtor,  while  their  statement  implies  that 
they  have  paid  none  of  the  debt  since ;  all  which  renders  any  reference  to  their  oath 
unnecessary. 

"  The  facts  admitted  here  exclude  the  plea  of  prescription  as  effectually  as  it  was 
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[698]  The  defender  reclaimed. 

Counsel  were  heard  on  6th  February,  and  the  Court  took  time  to  consider.     The 
case  was  advised  this  day. 

Lord  Prbsidbnt. — I  think  this  case  is  a  very  special  one.  If  I  had  thought  it 
raised  a  pure  question  on  the  construction  of  the  statute  regulating  the  sexennial  pre- 
scription of  bills,  I  should  have  wished  minutes  of  debate.  But  I  hardly  think  it  does 
80.  I  think  the  findings  of  the  Lord  Ordinary  are  all  right.  I  think  the  payment  to 
account,  though  within  the  years  of  prescription,  without  any  sort  of  explanation  the 
least  satisfactory,  must  be  taken  as  a  distinct  admission  that  this  was  a  good  document 
of  debt.  The  acceptor's  subscription  is  not  denied,  and  it  is  not  alleged  that  he  paid 
any  part  of  the  bill ;  and  after  his  death,  his  son,  as  his  representative,  pays  a  sum  to 
account ;  and  there  is  no  all^ation  that  the  balance  was  paid.  Now  is  it  possible  to 
deny  that  this  is  sufficient  proof  both  of  constitution  and  resting-owing  ?  We  might 
find,  if  necessary,  that  prescription  applies,  but  that  the  statements  on  record  render 
leference  to  oath  unnecessary.  The  only  point  before  us  is,  whether  the  admissions  on 
record  are  enough  to  render  it  unnecessary  to  refer  to  oath  ?  I  think  they  are.  I  am 
for  adhering  to  the  interlocutor. 

Lord  Mackenzie. — The  only  question  is  this — and  it  has  been  decided  by  the  Lord 
Ordinary  in  terminis — whether,  holding  prescription  to  apply,  this  is  a  case  for  an  oath, 
or  in  which  it  is  unnecessary  to  take  an  oath  ?    I  do  not  agree  with  the  Lord  Ordinary. 

Prescription  has  run  past  all  question  ;  but  then  the  question  remains,  is  there 
proof  of  the  debt  by  writ  or  oath,  or  by  admission  on  record,  for  such  admission  is  as 
good  as  an  oath.  I  am  not  satisfied  that  resting-owing  is  sufficiently  proved.  The 
original  constitution  of  the  debt  is  admitted,  but  is  resting-owing  proved?  What 
evidence  have  we  of  resting-owing  by  admission  1  The  only  admission  is  that  of  a  partial 
payment,  during  the  currency  of  prescription,  by  the  representative.  Though  that  may 
prove  constitution,  how  does  it  prove  the  resting-owing  of  the  balance )  May  not  an 
heir  pay  a  part  of  a  bill  without  admitting  that  the  rest  of  it  is  still  resting-owing  ? 
We  cannot  with  any  safety  draw  the  inference  of  such  an  admission.  The  party  admits 
that  he  never  paid  any  more ;  but  that  does  not  prove  that  more  was  resting-owing 
when  he  made  Uie  payment.     It  cannot  prove  that  the  ancestor  had  not  paid  the  rest. 

held  to  be  obviated  in  the  late  case  of  Mitchell  and  Ferrier,  23d  November  1842,  or  in 
the  earlier  cases  of  Bryson  against  Aytoun,  (4  Shaw,  180,)  and  Kitchie,  15th  January 
1836.  In  the  last  of  these  cases,  it  was  properly  laid  down,  that '  when  judicial  admis- 
'  sions  are  sufficient  to  elide' prescription,  there  is  no  room  for  a  reference  to  oath.' 

^  The  defenders  argue,  it  is  a  point  of  settled  law,  that  when  partial  payments  have 
been  made,  as  in  the  present  instance,  within  the  six  years  during  which  summary 
diligence  is  competent  upon  bills,  they  do  not  interrupt  prescription;  and,  on  that 
ground,  it  is  maintained  that  the  payment  in  1841  was  not  sufficient  to  preserve  the  bill 
libelled  on  from  prescription ;  but  the  law  as  to  partial  payments  on  bills  within  the 
prescriptive  period  appears,  from  the  cases  cited  by  the  last  author,  (see  Thomson  on 
Bills,  641-42,  <&c.,)  to  be  by  no  means  fixed  by  any  authoritative  decisions ;  but  it  is 
unnecessary  to  examine  them  minutely  in  the  present  instance,  as  in  the  analogous  cases 
which  have  hitherto  occurred,  the  questions  generally  related  to  partial  payments  by 
the  original  debtor,  but  here  the  question  is,  as  to  the  effect  of  adoption  of  the  debt 
within  the  years  of  prescription,  by  the  heirs  and  representatives  of  a  deceased  debtor ; 
and  when  so  adopted,^  it  is  thought  the  debt  cannot  be  afterwards  repudiated. 

"  It  is  well  observed  by  Mr.  Bell,  in  his  Principles,  (§  597,)  that  *  it  is  not  available 
'  to  preserve  a  bill  in  force  that  the  creditor  has  made  affidavit  and  claimed  under  a 
'  private  trust ;  but,  when  in  the  course  of  such  trust,  the  debt  has  been  recognised,  it 
'  will  be  a  bar  to  the  plea  on  the  statute.'  The  just  rule  thus  laid  down  is  sufficient  to 
govern  the  present  case.  The  defenders  here  call  themselves  executors  of  the  deceased 
Kirkwood,  but  in  point  of  fact  they  are  trustees,  for  the  primary  purpose  of  paying  his 
debts  under  the  trust-disposition,  narrated  in  the  libidl  of  the  ordinary  action.  As 
tmstees,  how  could  they  recognise  the  constitution  and  justice  of  a  debt  like  this  more 
distinctly,  than  by  paying  one-half  of  it  immediately  after  accession  to  their  office? 
With  deference,  it  would  be  a  misapplication  of  the  law  of  prescription,  to  hold  it 
applicable  to  sudii  a  case." 
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The  admission  is  consistent  [699]  "with  the  fact,  that  when  the  heir  made  the  payment 
he  paid  all  that  was  due.  He  says  further,  that  he  knew  nothing  ahout  the  debt  or 
bill ;  and  here  it  was  that  at  first  I  inclined  to  think  the  case  of  Christie,  June  19, 
1833,^  in  point.  There  the  party  said  that  he  had  not  paid,  but  that  he  did  not  know 
that  the  other  co-obligants  had  not,  and  the  Court  held  him  liable.  I  thought  the 
decision  wrong,  and  did  not  concur  in  it ;  but  I  cannot  uow  go  against  it.  But  the 
difference  between  it  and  the  present  case  is,  that  Lord  Corehouse  and  the  majority  of 
the  Judges  there,  held  that  a  party  is  bound  to  know  whether  a  co-obligant  has  paid  or 
not.  I  cannot  apply  that  to  an  heir.  An  heir  very  often  knows  nothing  about  his 
ancestor's  debts.  He  is  not  bound  to  keep  an  eye  on  them,  for  he  cannot  know  that  he 
is  to  be  heir. 

The  result  is,  that  in  my  opinion  the  oath  should  be  taken  here  yet.  After  that  all 
sorts  of  questions  may  be  put  to  the  heir ;  and  if  a  satisfactory  explanation  is  not  giveU; 
we  may  decide  against  him. 

Lord  Fullerton. — I  consider  this  to  be  a  case  of  very  great  importance  on  the 
subject  of  the  sexennial  prescription  applicable  to  bills — the  more  particularly,  as  the 
argument  on  the  part  of  the  respondents  truly  involves  an  attempt  to  introduce  into 
this  class  of  cases  that  somewhat  bare  interpretation  of  a  statute,  which  has  been 
admitted  in  practice,  in  relation  to  the  triennial  prescription,  and  under  the  Act  1579. 
In  this  last  matter,  the  practice  was  so  conclusive,  the  authority  of  decision  so  insur- 
mountable, that  in  the  case  last  before  us — that  of  Auld  v.  Aikman,  7th  July  1842  ^ — 
I  felt  myself  compelled  to  concur  in  the  unanimous  opinion  of  the  Court,  to  sanction  a 
construction  of  that  statute,  which  I  cannot  help  thinking  it  would  be  most  difficult  to 
reconcile,  either  with  its  letter  or  its  spirit. 

But  in  the  still  later  case,  that  of  Paxton  v.  Forrester,  July  13,  1842,^  in  which  a 
reference  was  made,  in  a  question  regarding  a  bill  of  exchange,  to  the  decision  in  the 
case  of  Auld — the  Court,  though  sustaining  the  plea  of  the  sexennial  prescription  on  a 
different  ground,  expressly  guarded  themselves  against  the  supposed  analogy,  by  stating, 
'^  that  they  would  have  hesitated  in  applying  to  the  sexennial  the  rule  which,  in  the  case 
of  Auld,  had  been  found  applicable  to  the  triennial  prescription." 

The  question,  then,  is  one  purely  on  the  construction  of  the  Act  12th  Geo.  III. 
cap.  72,  made  perpetual  by  the  23d  of  Geo.  III.  cap.  18 ;  and  certainly  nothing  can  be 
more  explicit  or  more  stringent  than  those  enactments.  They  provide,  in  the  first  place, 
that  no  bill  shall  be  in  force  or  effectual  to  produce  any  diligence  or  action,  unless  such 
diligence  or  action  shall  have  been  commenced  within  six  years  from  the  period  at 
which  such  bill  became  exigible.  But  the  bar  is  not  absolute  ;  because,  secondly,  there 
is  a  reservation,  that  it  may  be  competent,  after  the  expiration  of  the  six  years,  "  to 
prove  the  debts  contained  in  the  said  bills  and  promissory-notes,  and  that  the  same  are 
resting-owing  by  the  oath  or  writ  of  the  debtor." 

In  practice,  the  words  of  the  statute  have  so  far  received  a  reasonable  qualification, 
that  parties  have  been  permitted,  even  after  the  lapse  of  the  six  years,  to  set  forth  the 
bill  in  their  summons ;  because,  as  the  "  debt  contained  in  the  bill "  [600]  might  be 
proved  after  the  lapse  of  six  years,  a  reference  to  the  bill  descriptione  was  almost 
unavoidable. 

But  the  mode  of  proof  required  by  the  statute  is  absolutely  imperative,  and  admits 
of  no  modification ;  and  I  think  it  important  to  guard  against  that  misconception,  which 
I  cannot  help  thinking  led  the  Court  into  the  course  of  practice  above  alluded  to  on  the 
subject  of  the  Act  1759.  In  one  of  the  earliest  of  those  cases,  that  of  Leslie  v. 
MoUison,  it  seems  to  have  been  assumed  that  the  Act  1579,  framed  in  terms  certainly 
not  very  unlike  those  of  the  Act  now  under  discussion,  introduced  certain  presumptions 
of  payment,  which  might  or  might  not  receive  effect  according  to  the  circumstances  of 
each  case.  With  great  submission,  there  appears  to  me  no  foundation  for  such  a  view. 
Whatever  general  presumptions  or  probabilities  may  have  weighed  with  the  legislature 
in  passing  these  statutes,  they  introduce  no  presumptions,  but  enact  certain  specific  and 
imperative  rules  on  the  subject  of  probation ;  and,  in  particular,  the  Act  relating  to  bills 
of  exchange,  on  which  no  diligence  or  action  has  followed  during  six  years,  not  only 
limits  the  mode  of  proof  to  writ  or  oath,  but,  what  is  of  more  importance,  it  entirely 
shifts  the  ontts  probandi  from  the  apparent  debtor  in  the  bill  to  the  apparent  creditor. 

Ul  S.  744.  3  Ante,  Vol.  IV.  p.  1487.  »  Ante,  IV.  1515. 
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Dniing  the  six  years  the  bill  proves  itself,  and  the  burden  of  disproving  value  or  of 
proving  payment  lies  on  the  debtor,  and  is,  of  course,  limited  to  the  writ  or  oath  of  the 
holder.  After  the  lapse  of  six  years,  the  burden  of  proving  "  the  debt  contained  in  the 
bill,"  and  "  that  it  is  resting-owing,"  is  laid  upon  the  holder  of  the  bill,  and  that,  too, 
is  limited  to  the  writ  or  oath  of  his  adversary. 

Now,  such  being  the  case,  I  cannot  see  how  there  is  any  room  for  any  appeal  to  pre- 
sumptions or  inferences  supposed  to  arise  from  particular  circumstances  in  the  conduct 
of  the  parties,  so  as  to  exclude  the  operation  of  the  statute.  If  neither  diligence  has 
been  raised,  nor  action  commenced  during  the  six  years,  the  enactment  must  receive  effect ; 
and  the  only  question  which  the  Court  can  entertain  is,  "  whether  the  debt  contained 
in  the  bill,"  and  "  that  it  is  resting-owing,"  has  been  proved  by  the  writ  or  oath  of  the 
debtor. 

Now,  that  which  I  Ynust  hold  to  be  the  only  competent  view  of  such  a  case,  is  quite 
sufficient  for  the  solution  of  the  question  between  these  parties  as  it  is  now  presented 
to  us.  It  is  undeniable  that  diligence  or  action  was  not  raised  upon  this  bill  within  the 
six  years.  Writ  of  the  debtor  there  is  confessedly  none ;  so  that  the  pursuer,  unless 
betidcing  herself  to  the  other  alternative  of  the  statute,  the  oath  of  the  debtor,  can  have 
no  case. 

No  doubt  it  is  said  that  there  are  admissions  made  by  the  defended,  which  supersede 
the  necessity  Of  a  reference  to  oath ;  and  I  am  not  disposed  to  contest  the  principle, 
that,  when  facts  are  judicially  and  unequivocally  admitted,  such  admissions  may  dis- 
pense with  the  form  of  an  oath  of  reference.  A  party  cannot  well  be  allowed  to  maintain 
that  he  means  to  contradict,  when  on  oath,  that  which  on  record  he  avers  to  be  true. 
But  the  question,  what,  in  such  a  case,  a  party  admits,  is  one  of  some  delicacy.  It 
must  be  admission  express  and  unequivocal,  in  order  to  take  the  case  out  of  the  statute. 
It  most  be  admission,  which,  if  made  upon  oath,  would  have  proved  the  pursuer's  case. 
But  there  are  no  such  admissions  here.  Indeed,  what  are  called  admissions  are  at  best 
but  inferences  or  presumptions,  from  the  defender  failing  or  declining  to  aver  or  to  deny 
something  which  the  pursuer  maintains  he  was  bound  to  aver  or  deny ;  while,  as  it 
appears  to  me,  the  statute  protected  him  from  the  necessity  of  doing  [601]  either  the 
one  or  the  other.  In  the  Lord  Ordinary's  interlocutor,  it  is  found  that  ^4t  is  not  denied 
in  the  defences  that  the  bill  bears  the  subscription  of  the  defenders'  predecessor ;  that 
the  defenders  do  not  allege  that  he  paid  any  part  of  the  said  sum  during  his  life ;  and 
that  the  defenders  have  not  stated  that  they  made  any  further  payment  beyond  the  sum 
of  L.400."  Upon  these  circumstances,  it  is  held  by  the  Lord  Ordinary,  that  the  constitu- 
tion and  resting-owing  of  the  original  debt  are  already  sufficiently  established  by  the 
judicial  admissions  of  the  defenders.  Now,  it  appears  to  me  that,  if  these  conclusions 
were  accurate,  the  sexennial  prescription  would  be  little  better  than  a  dead  letter.  How 
does  the  admission,  even  if  made,  of  the  authenticity  of  the  subscription  prove  the  debt 
contained  in  the  bill,  without  the  additional  proof  that  it  was  given  for  value  ?  If  that 
were  the  case,  then  in  ninety-nine  cases  out  of  a  hundred-^in  every  case,  indeed,  in 
which  forgery  was  not  allied — the  bill  would  be  as  good  after  the  lapse  of  six  years  as 
before.  Again,  bow  is  it  proved  that  the  bill  remained  resting-owing  during  the  life- 
time of  the  grantor  1  Because  "  his  representatives  do  not  allege  that  he  paid  any  part 
of  the  sum  during  his  life."  Why,  this  was  just  one  of  the  points  upon  which  it  might 
be  reasonably  supposed  his  representatives  possessed  no  information;  and,  from  the 
possible  consequence  of  which  ignorance,  it  was  the  very  object  of  the  statute  to  protect 
them.  After  the  lapse  of  six  years,  they  were  not  called  to  allege  any  thing  on  the 
subject.  It  lay  upon  the  other  party  not  only  to  allege,  but  to  prove  that  the  debt  was 
originally  due,  and  that  it  was  resting-owing.  Indeed,  the  only  fact  which  can  be  said 
to  be  admitted  at  all  is,  that  of  the  payment  of  L.4S0  by  Robert  Kirk  wood,  junior,  after 
the  death  of  the  original  acceptor,  Robert  Muirhead  Kirkwood.  But  even  this  admis- 
sion has  been  somewhat  loosely  dealt  with.  It  is  described  as  an  admission  of  a  pay- 
ment to  account  of  the  said  bill.  This  important  additional  qualification  is  nowhere 
admitted.  The  admission  at  the  bottom  of  page  3  of  the  defences,  makes  no  reference 
whatever  to  the  bill,  but  merely  bears,  that  the  L.480  was  paid,  on  the  statement  that 
the  amount  formed  a  debt  due  by  his  father  "  to  Robert  Rankine,  senior,"  But,  besides, 
that  was  a  payment  made  within  the  six  years,  which,  even  if  proved  by  the  writ  of  the 
defender  to  be  a  payment  in  reference  to  the  bill,  could  not  exclude  the  operation  of  the 
statute.    Indeed,  whatever  may  be  the  case  as  to  payments  made  after  the  lapse  of  the 
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six  yean,  which  may  be  held  to  be  wavers  of  the  plea  of  prescription  altogether,  and 
consequently  acknowledgments  of  the  validity  of  the  document,  payments  within  the 
six  years  are  quite  irrelevant.^  Even  as  to  the  constitution  of  the  debt,  they  could 
prove  nothing  beyond  the  amount  of  the  sum  actually  paid.  As  to  resting-owing,  they 
afford  no  inference  as  to  what  may  have  been  paid  before,  and  what  sul^equently,  to 
the  particular  payment,  which  is  proved.  And  indeed  the  whole  question  admits  of 
being  brought  to  a  very  simple  test,  viz.  whether  these  statements,  or  any  of  the  state- 
ments  on  the  part  of  the  defender  in  the  record,  could,  if  made  on  oath  by  the  defender, 
be  held  to  prove  the  balance  of  the  debt  contained  in  the  bill,  and  that  that  balance 
was  resting-owing  1 

If  they  could  not,  which  seems  to  me  to  be  clear,  we  have  no  alternative  but  to 
follow  the  course  prescribed  by  the  statute,  and  to  find  that  the  only  resource  of  the 
pursuer  is  proof  by  the  oath  of  the  defender. 

[602]  Ix>RD  Jeffrey. — I  am  of  the  opinion  last  delivered.  In  the  application  of  a 
clear  and  recent  statute,  we  follow  the  safest  and  only  legitimate  course  when  we  adhere 
to  the  precise  direction  of  iU  I  hold,  in  the  first  place,  that  in  custions  on  bills  raised 
six  years  after  the  date  of  payment,  the  only  legitimate  proof  is  the  writ  or  oath  of  the 
alleged  debtor.  I  think  the  error  in  some  of  the  decisions  on  this  and  the  triennial 
prescription,  which  I  cannot  go  along  with,  has  arisen  from  a  laxity  in  taking  as  in  loco 
of  writ  or  oath,  to  which  the  proof  is,  by  the  words  of  the  statute,  confined,  certain 
statements  voluntarily  made  by  the  procurators  of  the  party  in  the  course  of  the  litiga- 
tion— I  mean,  holding  that  the  necessity  of  writ  or  oath  may  be  superseded  by  the  tenor 
of  admissions,  and  these  helped  out  by  the  construction  of  courts  of  law.  I  think  a 
great  laxity  has  thus  been  introduced,  and  I  should  Certainly  not  take  a  step  in  advance 
in  that  course.  I  have  great  doubt  about  these  admissions.  In  the  Outer  House,  I 
took  them  as  superseding  the  necessity  of  an  oath,  by  holding  them  to  be  properly 
scripta  of  the  party.  But  for  that  I  should  not  have  gone  the  length  I  did.  On  con- 
sideration, I  think  it  is  not  a  sound  view.  It  is  not  the  scrtptum  the  statutes  require, 
unless  there  was  an  express  procuration  to  make  and  sign  the  statement.  We  have 
gone  on  grounds  of  convenience  rather  than  otherwise — for  that  is  at  the  bottom  of  it — 
that  where  a  party  has  made  a  statement,  his  oath  can  only  be  in  conformity  with  it, 
and  it  is  therefore  unnecessary  to  be  at  the  expense  of  an  oath. 

The  admissions  here  are  not  admissions  of  the  verity  of  the  debt  now  disputed  ;  but 
it  is  said  that  the  judicial  mind  of  the  Court  being  applied  to  them,  the  most  probable 
inference  is,  that  they  must  apply  to  the  debt  in  dispute,  and  that  the  balance  is  not 
paid.  I  am  confirmed  by  what  has  been  so  forcibly  stated  by  the  Lord  President,  in 
thinking  that  the  party  has  not  given  on  record  any  such  explanation  as  to  take  off  the 
natural  inference  from  these  admissions.  It  is  just  that  the  admissions  and  explanations 
may  be  put  into  the  position  and  form  required  by  the  statute,  that  I  think  he  should 
be  examined  on  oath.  Every  reference  to  oath  is  before  answer ;  the  oath  is  to  be  con- 
strued and  weighed.  It  is  a  remarkable  fact,  that  almost  all  the  cases  which  have  been 
relied  on  by  the  pursuer,  are  cases  in  which  the  inferences,  from  certain  partial  admis- 
sions, have  occurred  in  construing  oaths  on  reference. 

I  adopt  the  opinion  of  the  Lord  Justice-Clerk  in  the  case  of  Alcock,  on  20th 
December  1842,^  which  I  read  with  great  edification. . 

The  statute  here  requires  the  claimant  to  make  out  the  debt  by  writ  or  oath  of  his 
adversary,  the  document  having  lost  its  virtue  by  too  long  keeping.  It  may  be  a 
question  what  will  amount  to  an  affirmative  oath  on  the  part  of  an  heir,  but  I  will  not 
enter  into  that  now.  I  reserve  my  opinion  till  I  see  what  the  tenor  of  the  oath  is.  It 
may  terminate  with  the  statement,  that  he  knows  nothing  at  all  about  payment  by  the 
ancestor.  I  reserve  for  consideration  what  the  construction  of  law  would  be  on  a  mere 
nihil  novit  by  an  heir  as  to  the  debt  of  his  ancestor.  I  agree  that  the  explanations  on 
record  are  not  satisfactory,  but  a  party  is  entitled  simply  to  say,  I  plead  prescription. 
If  you  avail  yourself  of  the  mode  of  proof  the  statute  provides,  I  will  give  such  explana- 
tions as  I  may  be  bound  to  give,  and  the  Court  will  judge  of  them. 

[603]  The  case  of  co-obligants,^  referred  to  by  Lord  Mackenzie,  is  not  parallel.     If 

^  Fergusson  v.  Bethune,  March  7,  1811  (E.G.).  ^  Ante,  Vol.  V.  p.  356. 

8  Christie,  (11  S.  744). 
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you  admit  that  you  were  once  liable,  and  cannot  say  that  you  or  another  have  discharged 
the  obligation,  you  shall  be  liable.  Where  all  the  obligants  are  alive,  I  think  they 
ehoold  all  be  examined,  for  the  oath  of  one  that  it  was  fully  paid  will  discharge  the 
debt.  But  the  distinction  between  the  case  of  a  co-obligant  and  that  of  an  heir  is  quite 
plain.  An  heir,  it  may  be  coming  from  a  remote  quarter  of  the  world,  is  not  bound  tx) 
know  of  the  transactions  of  his  ancestor. 

I  cannot  hold  that  the  mere  payment  of  a  certain  sum  affords,  on  an  equitable  con- 
straction,  and  viewing  it  as  a  jury  question,  a  presumption  that  the  whole  is  not  paid. 
I  do  not  think  that  is  a  legal  construction  in  any  case,  but  in  a  case  of  prescription  I 
think  it  is  totally  inadmissible.     The  Court  has  gone  much  too  far  that  way. 

Lord  Maoebnzib. — ^As  to  an  admission  on  record,  it  is  material  to  observe,  that  the 
recent  statute  says,  after  a  record  is  made  up  and  closed,  the  parties  are  foreclosed  in 
point  of  fact  After  that,  I  think  the  party  could  not  recal  an  admission ;  and,  if  he 
Bwore  the  contrary,  I  doubt  if  his  oath  would  be  received. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary — sustained  the  plea  of  pre- 
scription— and  allowed  the  pursuer  to  give  in  a  minute  of  reference  to  the  defender's 
oath. 

[8  D.  441.J 


No.  114.   Vn.  Dimlop  605.     13-16  May  1846.     2nd  Div.-Jury  Cause— Lord  Moncreiff. 

Miss  Ann  Waddel  and  Others,  Pursuers. — BiUherfurd — Maitland — 

Buclmnan — Moncreiff, 

Trustees  of  the  late  William  Waddel  of  Sydserff  and  Others,  Defenders. 

Ld.'Adv.  McNeill — SoL-Oen.  Anderson — IVhigham — A.  T,  Boyle, 

Writ — Holograph — Insanity — Presumption, — Euled,  that  where  the  granter  of  a  holo- 
graph deed  bearing  a  certain  date  was  proved  to  have  become  insane  at  a  period 
subsequent  thereto,  and  died  insane,  there  is  no  legal  presumption  that  the  de^  was 
executed  during  insanity  ;  but  the  party  founding  on  the  document  is  bound  to  sup- 
port or  adminiculate  its  date,  which  he  may  do  by  facts  and  circumstances  of  an 
indirect  nature ;  and  the  deed  itself,  and  the  date  expressed  in  it,  are  not  to  be  thrown 
out  of  consideration. 

Vide  ante,  Vol.  VL  pp.  160  and  1230. 

This  was  a  reduction  of  a  holograph  codicil,  by  which  the  late  William  Waddel 
disposed  of  the  fee  of  the  estate  of  Sydserff  and  of  his  personal  property  to  various  parties, 
who,  along  with  his  trustees,  were  called  as  defenders  to  the  action.  The  ground  of 
reduction  was,  that  the  granter  was  insane  when  he  executed  the  writing,  and  the  issue 
sent  to  ihe  jury  was — 

"Whether  the  holograph  codicil,  No.  of  process,  is  not  the  deed  of  the  late 
William  Waddel  ? " 

Mr.  Waddel's  trust-deed  was  executed  on  24th  January  1834,  and,  inter  aHa,  directed 
his  trustees  to  convey  the  residue  of  his  estate  to  his  nephew  in  liferent,  and  the  heirs 
of  his  body  in  fee ;  whom  failing,  to  any  one  whom  he  might  appoint  by  a  writing 
under  his  hand.  His  nephew  died  unmarried  in  September  1834.  The  codicil  under 
reduction  bore  to  be  dated  the  3d  January  1835.  It  was  written  on  and  filled  the  first 
side  of  a  sheet  of  foolscap  paper ;  on  the  second  and  third  sides  of  which  there  were 
four  codicils,  also  all  holograph,  one  dated  3d  January  1835,  two  [606]  dated  6th  May 
1835,  and  one  9th  October  1835.  It  was  admitted  that  this  paper  of  codicils  was  in 
existence  on  the  28th  February  1836.  On  the  13th  March  of  that  year,  Mr.  Waddel 
was  removed  to  a  lunatic  asylum,  where  he  remained,  with  the  exception  of  a  short 
interval,  until  his  death. 

Evidence  was  led  both  by  the  pursuers  and  defenders,  with  a  view  to  establish,  1. 
The  period  of  the  commencement  of  Mr.  Waddel's  insanity;  and  2.  The  existence  or 
non-existence  of  the  codicil  previous  to  the  commencement  of  the- malady. 
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Eutherfurd^  for  the  pursuers,  contended,  that  the  evidence  amounted  to  proof  of  a 
confirmed  insanity  in  the  end  of  1835,  or  at  least  before  the  end  of  January  1836,  more 
than  four  weeks  before  the  admitted  existence  of  the  codicil.  He  further  contended, 
that  his  Lordship  should  lay  it  down  as  law,  that  a  holograph  deed  not  proving  its  own 
date  must  be  read  as  having  no  date,  and  that  insanity  being  proved  before  the  death  of 
the  granter,  or  the  undoubted  existence  of  the  deed,  there  is  a  legal  presumption,  in  a 
question  with  the  heir-at-law,  that  it  was  executed  during  the  period  of  insanity.  He 
further  contended  to  the  jury,  that  there  were  strong  presumptions  from  the  evidence, 
that  no  such  deed  was  in  existence  previous  to  Mr.  WaddeFs  insanity,  and  that  the 
attempts  of  the  defender  to  prove  its  existence  during  sanity  had  failed. 

The  Lord  Advocate,  on  the  other  hand,  contended  for  the  defenders,  that  the  holo- 
graph deed  bearing  a  date  in  the  handwriting  of  the  party  himself  before  any  proof  of 
insanity,  and  being  in  itself  a  rational  and  sane  deed,  it  must  be  presumed  that  it  was 
executed  during  sanity.  But  further,  he  contended,  on  the  evidence,  that  it  showed 
that  the  codicil  must  have  been  in  existence  about  the  time  of  its  date,  or  at  least  before 
the  commencement  of  the  insanity,  of  which  he  said  there  was  no  proof  till  within  a 
very  few  days  of  the  28th  February  1836. 

Lord  Mongreiff,  in  charging  the  jury,  said — 

The  issue  in  this  case  is — Whether  the  deed,  bearing  to  be  dated  3d  January  1835, 
IB  not  the  deed  of  William  Waddel.  This  is  the  form  of  issue  usually  granted  for  trying 
the  merits  of  a  reduction  of  a  deed,  when  the  grounds  of  reduction  set  forth  in  the 
summons  and  record  are  such  as,  if  proved,  but  to  be  proved  in  a  reduction,  will  infer 
nullity  of  the  deed.  It  would  be  the  same,  if  the  ground  of  reduction  were  forgery,  or 
deathbed,  or  fraud,  or  inhibition,  &c.  &c. 

It  is  in  a  negative  form.  But  it  puts  the  question  as  a  negative,  which  it  is  incum- 
bent on  the  pursuer  of  the  reduction  to  prove.  It  assumes  the  existence  of  a  deed, 
which,  if  not  removed,  will  stand  as  the  deed  of  the  apparent  granter.  This  is  the  basis 
of  the  present  trial.  For,  whatever  the  pursuers  may  have  at  one  time  maintained,  it 
is  a  matter  finally  decided  by  the  Court,  and  now  acquiesced  in,  that  the  pursuers  could 
not  object  to  the  validity  of  the  writing  in  question  without  establishing  relevant  grounds 
of  challenge  in  a  reduction. 

Accordingly,  the  pursuers,  by  the  issue,  undertake  to  prove  such  a  case  and  so  Mr. 
Kutherfurd  stated  it ;  and  if  they  had  led  no  evidence,  except  simply  putting  [607]  in 
the  deed,  the  defenders  would,  I  apprehend,  have  been  entitled  to  a  verdict  as  a  matter 
of  course. 

But  it  may  happen,  in  such  a  case,  that,  when  proof  of  certain  facts  has  been  adduced, 
a  burden  may  fall  upon  the  defenders,  either  to  prove  by  extraneous  evidence,  or  to  show 
to  the  satisfaction  of  the  jury  by  the  circumstances  of  the  case,  appearing  on  the  face  of 
the  writings  produced,  or  otherwise  elicited,  other  fcusts  sufficient  to  remove  the  effect  of 
such  proof  by  the  pursuers,  or  to  prevent  the  application  of  it  to  the  writing  in  question. 
The  issue  being  so  very  general,  capable  of  being  applied  to  such  various  grounds  of 
challenge,  in  order  to  see  what  the  real  issue  is,  we  must  go  to  the  summons  and  the 
record. 

But,  to  understand  the  application  of  the  reasons  of  reduction  set  forth,  it  is  neces- 
sary first  to  look  at  the  precise  nature  and  position  of  the  writing  in  question. 

On  the  27th  January  1834,  William  Waddel  had  executed  a  trust-deed  in  favour  of 
certain  persons,  by  which  he  conveyed  to  them  his  whole  property  in  trust  for  certain 
purposes  specified,  with  an  ultimate  destination  to  any  persons  to  be  named  by 
him  by  any  writing  under  his  hand,  whom  failing,  his  own  heirs  and  assignees ;  and 
reserving  power  at  any  time  in  his  lifetime,  by  any  writing  under  his  hand,  to  revoke  or 
alter  the  deed,  or  to  dispose  of  bis  property  otherwise  in  whole  or  in  part.  This  deed  is 
not  challenged  on  any  ground.  It  is  admitted  to  be  a  valid  instrument  in  aU  respects, 
executed  by  Waddel  at  a  time  when  he  was  of  perfectly  sound  mind.  This  is  a  fixed 
point  in  the  case.  And  the  deed  is  even  founded  on  as  giving  a  special  title  of  succes- 
sion to  the  pursuers.  So  far  we  have  got  something  certain  in  the  case — that  on  the 
27th  January  1834  Waddel  was  of  perfectly  sound  mind. 

Circumstances  occurred  in  the  course  of  the  year  1834,  which  essentially  changed 
the  operation  of  the  trust-deed  in  the  special  purposes  defined,  particularly  by  the 
death  of  William  Waddel,  the  testator's  nephew,  for  whom  the  chief  benefit  had  been 
intended. 
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Not  stopping  at  present  upon  details,  it  appears  that  the  testator  had  suhsequently 
(for  I  suppose  it  is  not  doubted  that  it  was  subsequent  to  the  death  of  the  nephew)  written 
ceitain  documents  as  codicils  or  instructions  under  his  trust-deed,  to  fill  up  the  destina- 
tion which  had  become  blank,  by  such  instructions  to  the  trustees.  The  first  of  these 
codicils  is  the  instrument  under  reduction,  referred  to  in  the  issue  as  the  deed  bearing 
to  be  dated  the  3d  January  1835. 

That  deed  is,  of  course,  produced,  and  it  bears  to  be  executed  in  virtue  of  the  powers 
reserved  in  the  trust-disposition  of  27th  January  1834.  It  consists  of  several  paragraphs, 
and  in  fact  disposes  of  the  whole  property,  heritable  and  moveable,  though  in  few  words, 
by  instructions  to  his  trustees ;  and  it  bears  in  the  conclusion,  "  This  paper  is  written 
and  signed  by  me  this  third  day  of  January  eighteen  hundred  and  thirty-five,''  these 
words  being  wholly  written  in  words  by  the  testator.  Four  other  codicils,  bearing  later 
dates,  are  written  on  the  same  sheet  of  paper,  all  apparently  holograph  of  William 
Waddel,  and  admitted  to  be  so. 

As  the  material  codicil  bears  that  it  is  all  written  with  his  own  hand,  there  is 
anUiority  for  presuming  that  it  was  so,  if  the  contrary  were  not  proved  or  admitted. 
Bat  as  it  is  now  admitted  that  it  is  holograph  of  William  Waddel,  no  question  of  this 
kind  arises. 

[608]  William  Waddel  died  on  the  1st  August  1840.  He  had  been  in  a  state  of 
insanity  for  a  long  time  before  his  death. 

In  this  state  of  the  case,  before  going  deeper  into  it,  the  grounds  of  reduction  are 
substantially  two.  1.  That  the  deed,  not  having  been  subscribed  in  the  presence  of 
wimesses  attesting  the  subscription  by  their  own  subscriptions,  is  null  and  void,  in 
terms  of  the  statutes  1579,  c.  80,  and  16.01,  c.  5.  And,  2.  That,  supposing  it  should  be 
proved  that  the  deed  was  written  and  signed  by  William  Waddel,  it  does  not  prove  its 
own  date,  or  that  it  was  written  or  signed  on  any  particular  day,  "  and  the  said  William 
Waddel  was  incapable  of  executing  any  deed,  in  respect  he  was  in  a  state  of  permanent 
insanity  and  mental  derangement,  and  was  non  compos  mentis ; "  and  then,  on  a  state- 
ment that  he  had  been  insane  for  a  long  period  previous  to  his  death,  that  this  deed,  if 
written  by  him,  "  was  so  done  by  him  when  in  a  state  of  insanity  and  derangement  of 
mind."  There  is  no  other  ground  of  reduction  libelled.  It  is  not  libelled  that  the  deed 
was  obtained,  or  that  it  was  written,  through  the  fraud  or  undue  influence  of  the  defen- 
ders, or  any  of  them,  or  of  any  other  party.  The  groands  libelled,  on  which  this  issue 
entirely  depends,  are  solely  those  which  I  have  stated. 

If  the  first  of  these  grounds  of  reduction,  that  the  deed  is  simply  null,  had  been  held 
to  be  well  founded  in  law,  there  would  have  been  no  occasion  for  this  trial ;  because,  as 
the  deed  is  certainly  not  attested  in  terms  of  the  statutes  referred  to,  if  that  circumstance 
simply  rendered  it  null  and  void,  it  must  have  been  so  declared  without  the  necessity  of 
further  trial  or  evidence.  But  the  Court  held  otherwise,  and  on  good  grounds ;  because, 
ever  since  the  date  of  these  acts,  the  case  of  holograph  deeds  or  writings — that  is,  deeds 
all  written  by  a  man's  own  hand — has  been  a  known  exception  in  the  law  against  that 
inference  of  nullity,  which  exception  is  recognized  by  every  authority,  and  in  many 
hnndreds  of  decisions.     I  shall  say  more  of  this  immediately. 

Bat  it  is  also  matter  of  fixed  law,  that  the  holograph  deed  does  not  by  itself  prove 
ih$i  it  was  written  of  the  date  which  may  be  inserted  in  it.  This  proceeds  on  the 
obvious  reason,  that  as  no  one  attests  the  subscription,  a  deed  may  be  antedated,  to  pre- 
vent the  law  of  deathbed  applying  to  it,  on  an  anticipated  contingency,  or  to  affect  some 
other  right  known  to  exist,  or  which  may  exist. 

On  this,  accordingly,  the  second  ground  of  reduction  is  founded.  By  itself,  this 
would  be  of  no  avail,  as  I  shall  immediately  explain.  But  it  is  coupled  with  an  aver- 
ment, that  the  testator  was  insane  at  the  time  of  his  death,  and  for  a  long  time  before  ; 
and  that  if  the  deed  was  written  and  signed  by  him,  it  was  so  done  at  a  time  when  he 
was  in  a  state  of  permanent  insanity. 

Now,  it  will  be  evident,  upon  this  deduction,  that,  according  as  the  evidence  may 
stand,  the  real  issue  of  the  fact  for  the  jury  is.  Whether,  at  the  date  when  this  codicil 
diall  be  taken  to  have  been  written  and  signed,  whatever  that  may  be,  the  writer  of  it 
vas  in  a  state  of  insanity ;  or  whether,  on  the  other  hand,  either  at  the  date  which  it 
bean,  if  that  be  shown  to  be  the  right  date,  or  at  any  date  when  it  may  be  proved  to 
have  been  written  and  signed,  or  to  have  had  a  known  existence  as  to  written  and  signed, 
the  testator  was  of  sound  mind,  and  had  not  fallen  into  the  state  of  insanity  averred. 
DUNLOP,  VOL.  rv.  14 
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Though  the  thing  might  be  expressed  in  different  words,  this  I  understand  to  be  in  sub- 
stance the  issue  of  fact  for  the  jury  upon  the  summons  and  record. 

[609]  But  as  it  is  thought  that  there  is  or  may  be  matter  of  law  involved  in  it 
requiring  direction  from  me,  by  which  the  jury  must  be  guided,  I  shall  not  refuse  to 
speak  more  precisely  to  that  point. 

And,  in  the  first  place,  I  am  decidedly  of  opinion  that  the  deed  is  not  null.  On  the 
contrary,  being  holograph  of  the  maker,  it  is  by  the  settled  law  of  Scotland  a  valid  or 
probative  writ  to  very  many  effects,  and  perhaps  to  all  effects,  except  that  it  does  not 
by  itself  prove  its  own  date,  where  the  date  becomes  material.  Lord  Stair  lays  down 
this  in  various  parts  of  his  work : — "  Holograph  writs  subscribed  are  unquestionably 
the  strongest  probation  by  writ,  and  least  imitable.  But  if  they  be  not  subscribed, 
they  are  understood  to  be  incomplete  acts,  from  which  the  party  hath  resiled ;  yet  if 
they  be  written  in  compt  books,  or  upon  authentic  writs,  they  are  probative,  and  resiling 
is  not  presumed."  ^ 

"  And  if  the  testament  be  holograph,  it  is  valid,"  3,  8,  34.  "  There  are  certain  deeds 
or  writings  which  are  privileged,  and  will  be  held  probative,  though  not  attested  in 
terms  of  the  statutes."  He  specifies  bills  of  exchange,  cautionary  obligations,  &c.,  and 
then  adds,  "  Holograph  deeds  have  always  been  privileged,  and  do  not  require  to  be 
attested  in  terms  of  the  statutes."  ^'  Wills  or  codicils  must  either  be  holograph  or  duly 
attested."  « 

Mr.  Erskine,  in  a  passage  referred  to,  but  which  was  not  fully  read,  holds  the  same 
doctrine : — *'  Sundry  obligations  even  of  the  greatest  importance  are  in  so  far  privileged 
that  they  have  the  support  of  law,  though  they  be  destitute  of  some  of  the  solemnities 
which  are  essential  to  other  deeds.  1st,  Holograph  deeds,  ue.  deeds  written  with  the 
granter's  own  hand,  are  valid  without  witnesses,  because  one's  handwriting  through  a 
whole  deed  is  harder  to  be  counterfeited,  and  therefore  less  exposed  to  forgery,  than  the 
bare  subscription  of  his  name  and  surname.  This  privilege  is  extended  to  obligations, 
the  substantials  of  which  are  written  by  the  granter  himself. — Stair,  Jan.  23,  1675; 
Vans,  (Diet.  p.  16,885)  ;  See  Forbes,  Nov.  30,  1711,  Creditors  of  Spot,  (Diet.  p.  16,868). 
Holograph  writings  ought  regularly  to  mention  that  they  are  written  by  the  granter ;  in 
which  case  they  are  presumed  holograph,  unless  the  contrary  be  proved. — Durie,  Dec.  9, 
1635 ;  Earl  Rothes,  (Diet.  p.  12,606).  But  though  this  should  be  neglected,  a  proof  of 
holograph  will  be  admitted,  either  comparatione  literarum^  or  by  witnesses  who  saw  the 
deed  written  and  signed. — Forbes,  June  11,  1711;  Donaldson,  (Diet.  p.  11,51 1)."* 
Mr.  Erskine  then  states  the  materisd  exception  to  the  general  principle.  '*  It  is  a  rule 
that  no  holograph  writing,  without  witnesses,  can  prove  its  own  date;  or,  in  other 
words,  the  date  of  a  holograph  deed  is  not  proved  barely  by  the  granter  s  assertion  in 
the  body  of  it  that  it  was  signed  upon  such  a  day  ;  otherwise  he  might,  when  he  is  not 
controlled  by  witnesses,  antedate  writings,  by  which  his  heirs  might  be  cut  off  from  the 
plea  of  deathbed,  creditors-inhibiters  from  the  benefit  of  legal  diligence,  or  a  husband 
from  the  defence,  that  his  wife  had  granted  the  obligation  sued  upon  after  she  waa 
vestita  viro.  In  questions,  therefore,  with  the  granter's  husband,  Durie,  Jan.  20,  1636 
Temple,  (Diet  p.  12,490) ;— or  his  heir.  Stair,  June  24, 1681 ;  Dow's,  (Diet.  p.  11,477)  ; 
— or  creditor-inhibiter,  Ibid,  June  21,  1685;  Braidy,  (Diet.  p.  12,275); — or  arrester. 
Fount.,  July  22,  1708;  Earl  of  Selkirk,  (Diet.  p.  4453,)  the  date  of  holograph 
[610]  deeds  must  be  supported  aliunde  by  adminicles ;  which  adminicles  must  be  preg- 
nant where  there  is  any  suspicion  of  fraud." 

The  first  part  of  this  passage  lays  down  the  law  clearly,  that  a  holograph  writ  is  not 
null  under  the  statutes,  but  is  privileged  and  probative  without  the  solemnities  required 
by  them.  The  second  part  states  the  rule,  that  such  a  deed  does  not  by  itself  prove  the 
date  expressed  in  it,  but  that,  where  the  date  becomes  material,  it  must  be  supported  by 
adminicles  of  other  evidence.  The  case  of  deathbed  is  the  material  example.  In  the 
case  of  a  deed  by  a  wife  before  marriage,  the  holograph  writ  was  not  found  ineffectual 
generally,  but  only  ineffectual  against  the  husband,  unless  the  date  should  be  supported 
as  being  before  marriage,  but  with  a  reservation  of  the  effect  against  the  wife  herself 
The  case  of  inhibition  is  also  that  of  a  third  party ;  but  it  was  held  to  be  perfectly 
competent  to  prove  the  date  as  before  the  inhibition.      The  case  upon  arrestment 

1  4  Stair,  42,  6.  «  3  gtair,  4,  29.  »  3  Ersk.  2,  22. 
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referred  to  was  reversed  in  the  House  of  Lords,^  the  holograph  writ  being  expressly 
sustained. 

Bat  the  general  principle,  that  holograph  writs  are  not  null  under  the  statutes,  is 
expressly  laid  down,  and  is  implied  in  all  the  cases ;  and  the  same  is  laid  down*  by 
Mackenzie,^  and  by  Mr.  Bell  ^  in  various  parts  of  his  works.  See  also  observations  of 
Lord  Gillies  in  Smith  against  Mackay,  January  27,  1835. 

And  it  may  just  be  observed,  in  practical  illustration  of  this  position,  that  where 
there  is  no  case  of  deathbed  alleged,  if  there  were  also  do  averment  of  insanity — that  is, 
if  it  were  admitted  that  William  Waddel  lived  for  years  after  executing  the  deed  in  a 
state  of  perfect  soundness  of  mind,  and  never  was  insane  at  all,  there  could  not  be  a 
question  that  this  codicil  would  be  perfectly  effectual  as  a  deed  of  instructions  to  the 
testator's  trustees,  and  could  not  be  objected  to  on  any  ground  whatever. 

It  is  only  the  averment  of  insanity  which  renders  the  date  of  this  codicil  of  impor- 
tance. But  that  averment,  verified  as  it  has  been,  does  render  the  date  in  a  certain  sense, 
and  to  a  certain  effect,  of  essential  importance ;  and  when  it  is  so,  undoubtedly  the  law 
is,  that  the  holograph  writ,  though  probative  in  other  respects,  is  not  simply  and  by 
itself  probative  of  its  own  date.  There  is,  indeed,  a  very  difficult  question,  which  was 
gravely  discussed  among  the  Judges  in  the  case  of  Suttie  * — viz.  whether  in  a  case  of 
alleged  facility  or  insanity,  if  there  were  no  evidence  respecting  the  date  the  one  way  or 
the  other  except  the  writing  itself,  there  shall  be  an  absolute  presumption  that  it  was 
written  after  that  state  of  mind  commenced,  or  at  the  date  which  it  bears,  or  at 
some  date  before  the  testator  became  incapable;  and  the  leaning  of  the  opinions  is 
strong  in  favour  of  the  deed  in  such  a  case,  though  no  decision  or  positive  opinion 
was  given. 

I  know  not  that  it  is  necessary  for  me  in  the  present  case  to  resolve  that  difficult 
qnestion ;  because  there  is  here  a  great  deal  of  evidence,  bearing  on  the  question  of 
foct,  whether  this  codicil  was  executed  before  Mr.  WaddePs  state  of  insanity  commenced 
or  not.  I  shall  only  observe,  that  I  think  there  is  a  material  difference  between  the 
case  of  deathbed  and  that  of  insanity,  though  proved  to  exist  at  a  certain  period.  In 
the  case  of  deathbed,  there  is  a  fixed  period  of  sixty  days,  which  if  a  man  does  not 
survive  after  executing  a  deed  concerning  his  heritage,  the  deed  [611]  is  reducible  by 
his  heir,  as  done  when  he  had  no  lawful  power  to  make  it ;  and  nothing  in  the  nature 
or  circumstances  of  the  deed  can  avail  against  that  legal  presumption.  But  the  man 
may  have  been  perfectly  sound  in  mind,  and  may  have  antedated  a  holograph  writing, 
on  purpose  to  avoid  the  effect  of  the  known  law  of  deathbed.  In  the  case  of  insanity 
it  is  very  different.  A  man  may  be  insane  before  he  dies,  and  yet  it  does  not  follow 
that  he  was  insane  all  his  life,  or  at  any  particular  time  of  his  life.  There  is  no  fixed 
period  upon  which  a  legal  presumption  can  be  hiing.  If  it  be  barely  conceivable  that  a 
wiftilinAn  should  exccuce  a  holograph  writing,  perfectly  clear,  rational,  and  consistent  in 
itself,  and  antedate  it  in  order  to  avoid  the  effect  of  his  madness,  (which  it  is  not, 
8Ui«ly,  in  serious  legal  reasoning,)  it  is  at  least  very  improbable  that  he  should  fix  upon 
a  time  precisely  suitable  for  the  business  intended,  and  when  he  was  perfectly  sound  in 
mind,  and  that  all  should  be  done  in  various  successive  writings  in  perfect  consistency 
and  rationality.  The  great  probability  is,  that  he  would  fix  upon  a  time  when  his 
known  insanity  had  begun.  But  remember  that  I  am  stating  the  point  as  in  an  issue  on 
the  simple  ground  of  insanity,  without  any  case  of  fraud  and  circumvention,  or  undue 
influence,  being  libelled. 

If,  again,  it  were  to  be  held  that,  if  there  is  insanity  at  the  time  of  death,  or  for 
some  time  before  it,  you  must  presume  insanity  at  whatever  time  the  holograph  writ 
was  executed,  the  restdt  would  be,  in  very  many  cases,  that  no  holograph  mortis. causa 
deed  could  stand.  In  a  vast  proportion  of  the  individuals  of  the  human  race,  the 
mental  faculties  become  impaired  before  death,  especially  in  persons  of  advanced  age ; 
and  the  period  of  weakness  or  fatuity  may  be  longer  or  shorter.  If  there  were  a  legal 
pxesamption  in  every  case,  that  every  holograph  writ  was  executed  after  the  state  of 
weakness  began,  I  know  not  how  it  is  that  so  many  such  holograph  deeds  or  codicils 
have  been  sustained,  and  have  been  allowed  to  carry  most  important  interests  to  the 


^  See  Robertson's  Report^,  p.  1.  ^  Mackenzie,  Vol.  II.  p.  311. 

3  Bell's  Princ.  §  20,  2231,  2232,  &c.  *  Suttie  v.  Ross,  Feb.  3,  1838. 
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parties.  As  Lord  Gillies  put  it  in  the  case  of  Suttie,^  a  man  may  make  his  will  and  lay 
it  by  in  his  repositories,  and  live  for  twenty  years  after,  and  at  last  fall  into  a  state  of 
incapacity  in  the  last  months  of  his  life — coald  we  say  that  there  is  a  legal  presumption, 
without  any  evidence,  that  the  deed  was  executed  after  he  fell  into  that  state  ?  I  should 
have  the  same  hesitation  which  other  Judges  have  expressed,  in  delivering  that  as 
matter  of  law,  if  it  were  necessary  in  the  present  case.  But  I  should  be  inclined  to 
say  that,  though  the  jury  must  be  satisfied  in  regard  to  the  date,  to  the  efifect  of  exclud- 
ing the  case  of  insanity,  there  may  be  presumptions  of  fact  in  the  circumstances  of  the 
case,  taking  the  deed  itself  as  it  stands  into  view,  sufficient  to  satisfy  a  jury  upon  that 
point,  without  any  direct  evidence  of  the  actual  date,  and  without  involving  any  question 
of  law  at  aU.  In  short,  if  I  were  obliged  to  lay  down  the  law  in  a  general  proposition, 
in  the  case  supposed,  I  should  say  that  I  could  not,  on  the  one  hand,  hold  that  there 
is  any  such  legal  presumption  against  the  deed  as  the  pursuers  maintain ;  nor  could  I, 
on  the  other,  say  that  there  is  no  obligation  on  the  holder  of  a  holograph  deed  to  bring 
such  evidence  as  may  satisfy  a  jury  that  the  deed  was  executed  at  a  time  when  the 
granter  had  not  fallen  into  the  state  of  insanity  which  may  be  proved.  I  think  that  he 
is  bound  to  satisfy  the  jury  of  that  [612]  fact ;  but  that,  in  the  absence  of  any  proof  to 
the  contrary,  if  he  does  lay  before  them  pregnant  circumstances  of  real  evidence,  these, 
when  combined  with  the  date  expressed  in  the  deed,  will  be  sufficient  to  warrant  a  verdict 
against  the  ground  of  reduction.  At  the  same  time  it  is  certainly  very  remarkable, 
that  not  one  case  is  to  be  found  in  the  books,  of  a  reduction  of  a  holograph  deed  on  the 
ground  of  insanity  having  been  sustained  on  the  ratio  of  such  a  presumption  existing  in 
the  law,  and  that  no  institutional  writer  has  laid  it  down  that  there  is  such  a  pre- 
sumption. 

I  think,  however,  that,  in  the  state  of  the  present  case,  this  point  does  not  properly 
arise  at  all ;  for,  I  must  further  observe,  that,  in  the  strictest  case  in  which  it  is  incum- 
bent on  the  party  benefited  by  a  holograph  writ  to  support  the  date  of  it  by  evidence, 
so  far  as  it  is  material,  he  is  entitled  to  do  so,  not  only  by  direct  evidence,  but  by  facte 
and  circumstances.  Even  in  the  case  of  deathbed  when  that  is  alleged,  though  he  may 
not  be  able  to  bring  witnesses  who  either  saw  the  deed  written  and  signed,  or  saw  it  in 
a  complete  state  more  than  sixty  days  before  the  granter's  death,  he  may  yet  prove  the 
fact  of  its  existence  before  that  period,  by  circumstances  of  real  or  written  evidence. 
And  I  am  of  opinion,  and  so  direct  you,  that,  in  this  question  of  evidence,  the  deed 
itself,  and  the  date  expressed  in  it,  are  not  to  be  thrown  out  of  consideration.  The  law 
is  otherwise.  Though  the  deed  does  not,  by  itself,  prove  the  date,  the  rule  is,  not  that 
it  is  to  be  taken  as  if  there  were  no  date  expressed  in  it,  but  only  that,  at  least  in  cases 
of  any  doubt,  the  date  must  be  supported  or  adminiculated  aliunde.  The  law  is  so 
stated  by  Erskine  in  the  very  passage  already  quoted.  It  is  so  found  in  express  words 
in  the  case  of  Dow,  referred  to  by  him.  In  Professor  More's  Notes  on  Stair,^  he  states 
the  law  in  the  same  manner,  and  particularly  refers  to  a  case  in  Brown's  Supplement, 
III.  pp.  200,  201,  in  which  another  case  to  the  same  effect  is  quoted,  the  rule  being 
simply,  that  the  date  must  be  adminiculated  in  that  case  of  deathbed. 

But,  even  if  it  could  be  assumed  as  the  rule  that  the  deed  should  be  taken  as  if  it 
had  no  date,  I  could  not  tell  the  jury  that  it  would  not  be  competent  to  prove  the  date 
as  having  been  before  deathbed,  by  circumstances  drawn  from  the  substance  of  the  deed 
itself  and  collateral  matter;  for,  in  the  case  of  Wemyss  v.  Hay,  reported  June  5,  1821, 
on  a  point  of  form,  the  deed,  though  signed  with  witnesses,  had  no  date  at  all ;  and 
after  thirty-nine  years,  when  the  writer  and  all  the  witnesses  were  dead,  the  heir-at-law 
brought -a  reduction  upon  deathbed,  thinking  that  the  date  could  not  be  proved.  But 
it  was  satisfactorily  proved  that  the  deed  had  been  in  existence  long  before  the  period 
of  deathbed,  by  means  of  facts  embodied  in  the  deed  itself,  and  collateral  evidence 
applied  to  them. 

Aiter  all,  therefore,  the  question  now  to  be  decided  is.  Whether  it  is  proved  in  this 
case  that  the  deed  was  executed  either  of  the  precise  date  which  it  bears,  or  at  some 
time  while  the  testator  was  yet  of  sound  mind,  or  was  in  existence  at  any  fixed  time 
before  his  insanity  commenced ;  or  whether,  on  the  contrary,  it  is  proved  to  have  been 

1  See  Report  of  Case,  February  3,  1838,  (Shaw,  Vol.  XVL);  and  particularly  the 
statements  of  Lord  Gillies  and  Lord  Corehouse. — (Bead  to  jury.) 

2  P.  316. 
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executed  after  he  had  become  insane  ?  This  is  a  question  to  be  detennined  by  the  jury 
upon  the  whole  facts  in  evidence. 

But  it  is  to  be  carefully  observed,  that  there  is  no  case  involved  in  this  issue  upon 
an  allegation  of  fraud  and  circumvention,  or  of  undue  influence  employed  to  [613]  pro- 
cure the  execution  of  the  codicil  in  the  form  in  which  it  stands.  From  the  nature  of 
the  case,  no  sach  allegation  could  well  be  made.  But,  at  any  rate,  there  is  no  such 
ground  of  reduction  libelled  in  the  summons,  or  set  forth  in  the  record.  And  there  is 
no  plea  to  that  effect.  The  case  is  simply  on  the  defect  of  the  deed  as  not  proving  its 
own  date,  subject  to  all  the  law  on  that  subject,  conjoined  with  the  averment  of  insanity 
during  a  long  period  before  the  testator's  death,  and  alleged  to  have  existed  at  the  time 
when  the  deed  was  actually  executed. 

It  is  very  necessary  for  the  jury  to  attend  to  this,  in  order  that  they  may  not  be 
misled  by  inferences  attempted  to  be  drawn  from  the  evidence  directed  to  a  perfectly 
different  issue,  the  supposition  of  this  deed  having  been  obtained  by  fraudulent  artifices 
of  Mr.  Henderson  or  some  other  person.  There  is  no  such  case  raised  by  the  summons 
and  record,  and  it  cannot  be  implied  in  the  form  of  the  issue  now  under  trial. 

It  may  be  proper  also  to  observe,  that  we  are  not  now  trying  any  question  concern- 
ing  the  deed  executed  of  a  very  different  date — 27th  February  1836 — as  to  which  the 
Bommons  and  record  are  altogether  different.  The  pursuers  had  endeavoured  to  mix  the 
two  cases  together ;  but  the  Court  refused  to  allow  this,  and  therefore,  though  there 
may  be  evidence  led  unavoidably  which  relates  to  the  later  deed,  it  is  our  duty  to  attend 
to  the  distinction. 

The  question,  then,  is  upon  the  evidence  in  regard  to  the  essential  issue.  Whether 
the  deed — the  codicil  dated  3d  January  1835  in  issue,  and  nothing  else — was  executed 
after  the  insanity  of  the  deceased  commenced. 

His  Lordship  then  read  over  his  notes  of  the  evidence,  and  commented  upon  it  at 
considerable  length. 

The  Jury  returned  a  verdict  for  the  pursuers. 

[7  D.  1017.     Cf.  Conveyancing  Act,  1874,  ».  40.] 


No.  116.  Vn.  Dunlop  614.     21  May  1846.     Ist  Div.— Lord  Robertson. 

Mrs.  Bkll  and  Mrs.  Ramsay,  (Miss  Macintosh's  next  of  Kin).— &)/.-(7e7i. 

Anderson — Shaw, 

Gbobge  Chbapb  and  John  Macintosh,  (her  Trustees.) — RvJtherfurA — Pmney, 

Competing  Claimante 

Testament — Legacy —  Vesting —  Condition — Conditional  Institute —  Competition. — Legacy 
to  A.,  his  heirs,  executors,  or  assignees,  in  the  event  of  B.,  who  liferented  the  subject 
of  it,  dying  without  issue  : — A.  predeceased  B.,  having  assigned  the  legacy :  B.  after- 
wards died  without  issue :  in  a  competition  between  the  executor  and  assignee  of  A., 
the  executor  was  preferred,  in  conformity  with  the  opinion  of  a  majority  of  the  whole 
Judges. 

Miss  Stair  Primrose  conveyed  her  whole  heritage  to  trustees,  with  a  power  of  sale, 
and  by  relative  deed  directed  them  to  pay  certain  legacies,  and  after  that  to  pay  the 
annual  produce  of  the  residue  to  Susan  Buchanan  during  her  life;  and  in  case  she 
should  marry  and  have  a  child  or  children,  to  make  payment  of  the  residue  itself  to 
such  child  or  children,  and  to  the  issue  of  such  of  them  as  might  be  dead,  such  issue 
succeeding  to  the  share  which  would  have  belonged  to  their  parents,  if  in  life ;  but  in 
the  event  of  there  being  no  child  or  children  of  Susan  Buchanan's  body,  and  no  issue  of 
such  child  or  children  existing  at  the  time  of  her  (Susan  Buchanan's)  death,  the  trustees 
were  directed  in  that  event  to  pay  and  make  over  the  said  residue  to  '*  Mary  Macintosh, 
her  heirs,  executors,  or  assignees."  This  Mary  Macintosh  was  the  person  to  whom 
MiiM  Primrose  had  conveyed  her  whole  personal  estate,  and  whom  she  had  appointed 

her  executor. 

Miss  Primrose  had,  at  various  timeSi  executed  different  deeds  of  settlement  with 
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reference  to  the  trast.  These  are  all  narrated,  and  the  material  clauses  quoted  in  the 
note  of  the  Lord  Ordinary.  The  admitted  result  of  the  whole  at  the  date  of  the 
testator's  death  in  1820,  is  given  in  the  preceding  narrative. 

Miss  Macintosh  died  in  1828,  (predeceasing  Miss  Buchanan,)  leaving  a  trust-settle- 
ment, whereby  she,  inter  cUia,  conveyed  to  her  trustees  her  eventual  interest  in  the 
residue  of  Miss  Primrose's  estate  then  liferented  by  Miss  Buchanan. 

Miss  Buchanan  was  never  married,  and  died  in  1843 ;  up  to  which  time  she  received 
the  interest  of  the  residue  of  the  proceeds  of  the  heritage,  which  the  trustees  had  sold. 

[616]  On  Miss  Buchanan's  death,  the  residue  liberated  by  her,  being  claimed  both 
by  Miss  Macintosh's  next  of  kin  and  by  her  trustees.  Miss  Primrose's  trustees  raised  a 
niultiplepoinding. 

The  next  of  kin  pleaded,  in  substance,  that  the  legacy  of  the  residue  to  Miss 
Macintosh  was  conditional  upon  the  death  of  Miss  Buchanan  without  children  of  her 
body,  or  their  issue,  being  then  alive ;  that  Miss  Macintosh  having  predeceased  Miss 
Buchanan,  and  so  died  pendente  conditioner  the  legacy  never  vested  in  h^r,  and  conse- 
quently she  could  not  convey  it ;  and  the  next  of  kin,  as  the  legal  executors,  were 
entitled  to  it  as  conditional  institutes.^ 

The  trustees  eventually  conceded  that  the  legacy  had  never  vested  in  Miss  Macintosh, 
and  rested  their  claim  solely  on  the  plea  that  they  were  Miss  Macintosh's  assignees  to 
the  legacy  in  question,  and  that  assignees  were  conditionally  instituted  as  well  as 
executors,  and  excluded  them  as  in  all  other  cases.^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Having  heard  parties' 
procurators  on  the  claim  for  Ckorge  Cheape  and  William  Macintosh,  trustees  and 
executors  of  the  deceased  Miss  Mary  Macintosh,  and  also  on  the  claim  of  Mrs.  Rosina 
Bell  and  Mrs.  Mary  Ramsay,  heirs-at-law  and  next  of  kin  of  the  said  Mary  Macintosh ; 
and  considered  the  closed  record,  with  the  various  deeds  produced  and  founded  on, 
Ranks  and  prefers  the  said  George  Cheape  and  William  Macintosh,  as  trustees  foresaid, 
in  terms  of  their  claim,  to  the  whole  fund  in  medio,  and  decerns :  Finds  no  expenses 
due  to  either  party  with  respect  to  the  present  competition ;  and  decerns."  ^ 

.1  Clelland,  June  15,  1839,  (ante,  Vol.  L  p.  1031);  Provan,  Jan.  14,  1840,  {ante. 
Vol.  XL  p.  298);  Johnston,  June  9,  1840,  (ante.  Vol.  XL  p.  1038) ;  Thornhill,  Jan.  20, 
1841,  (ante,  Vol.  Ill  p.  394);  Burden,  1738,  (Cr.  and  Stewart,  p.  214 ;  3  Ersk.  9,  9); 
Buchanan,  Feb.  12,  1830,  (8  S.  &  D.  516) ;  Miller,  9  S.  &  D.  295 ;  7  W.  S.  1) ;  Henry, 
Feb.  19,  1824,  (2  S.  &  D.  p.  605);  Bell's  XUust.  II.  447;  Hope,  Feb.  17,  1807,  (Diet. 
App.  Legacy,  No.  3) ;  Beaton,  June  7,  1821,  (3  Ersk.  5,  2). 

«  Lawson  v.  Stewart,  20th  June  1827,  (2  W.  S.  625). 

^  "  NoTB. — By  the  original  trust-disposition  of  Miss  Stair  Primrose,  dated  the  8th 
of  January  1803,  she  conveyed  her  whole  property,  both  heritable  and  moveable,  to 
certain  trustees,  for  the  purpose  of  carrying  into  effect  a  settlement  of  her  affairs, 
executed  of  the  same  date.  On  the  30th  November  1812,  she  confirmed  the  trust- 
disposition,  but  revoked  the  deed  of  settlement,  and  made  a  new  settlement,  whereby, 
after  providing  various  annuities  and  legacies,  and  leaving  a  sum  of  L.1500  to  her  niece, 
Miss  Susan  Buchanan,  she  directed  the  residue  to  be  thus  disposed  of : — *  And  with 
'  regard  to  the  residue  and  reversion  of  my  said  estate  and  effects,  and  prices  and 

*  produce  thereof,  after  payment  of  the  several  annuities  and  legacies  in  the  order  before 

*  provided,  I  hereby  direct  and  appoint  my  said  trustees  to  make  payment  of  the  yearly 
'  interest  or  produce  thereof  to  the  said  Susan  Buchanan,  during  all  the  days  of  her  life ; 
'  and,  in  case  she  shall  marry,  and  have  a  child  or  children,  my  said  trustees  are  hereby 
'  directed  to  make  payment  of  the  reversion  itoelf,  after  the  decease  of  the  said  Susan 
'  Buchanan,  to  such  child  or  children,  and  to  the  issue  of  such  of  them  as  may  be  dead, 
'  such  issue  succeeding  to  the  share  which  would  have  belonged  to  their  parents  if  in 

*  life.  But,  in  the  event  that  there  shall  be  no  child  or  children,  of  the  body  of  the 
'  said  Susan  Buchanan,  or  their  issue  existing  at  her  decease,  then,  and  in  that  case, 

*  the  said  reversion  shall  be  divided  into  four  equal  parts,  and  shall  be  paid  as  follows ; 

*  to  wit,  one-fourth  to  the  child  or  children  of  the  said  General  George  Cunninghame, 

<  or  their  issue;  another  fourth  to  the  child  or  children  of  the  said  Dr.  Charles 
'  Congalton,  or  their  issue ;  another  fourth  to  the  said  James  Clerk,  and  failing  of  him, 

<  to  the  child  or  children  of  his  body,  or  their  issue ;  and  the  remaining  fourth  to  the 

*  said  James  Walker,  and  failing  of  him,  to  the  child  or  children  of  his  body,  or  their 
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[616]  The  next  of  kin  reclaimed. 

Counsel  were  heard  on  2l8t  June  1844,  when  the  Coart  ordered  cases  [617]  to  be 
given  in,  and  laid,  with  the  other  papers,  before  all  the  Judges^  for  opinion. 
[618]  The  following  opinions  were  returned : — 

'  jasue.'  By  this  deed,  there  was  left  to  Miss  Mary  Macintosh  a  legacy  of  L.1000 ;  and 
by  a  codicil,  dated  the  16th  of  December  1812,  the  testatrix  expressed  her  gratitude  to 
Miss  Macintosh,  and  desired  that  this  legacy  should  be  paid  to  her,  and  remain  entirely 
her  own,  independent  of  any  money  she  might  have  in  her  hands  belonging  to  the 
testatrix. 

''By  a  deed  of  alteration  and  additional  settlement,  dated  the  21st  of  October  1817, 
proceeding  on  the  narrative  of  the  testatrix  '  being  deeply  sensible  of  the  attachment 
'  which  Miss  Mary  Macintosh  *  had  shown  to  her,  and  being  desirous  '  to  testify  my 
'  gratitude  for  the  many  obligations  which  I  owe  to  her  long-tried  friendship,'  therefore 
she  revoked  the  trust-deed  in  so  far  as  it  contained  a  conveyance  of  her  personal  estate, 
and  conveyed  the  whole  of  that  estate  in  favour  of  Miss  Macintosh,  whom  she  appointed 

*  to  be  my  executor  and  universal  intromitter  with  my  said  moveable  estate  and  efifects.' 
And,  finally,  with  respect  to  the  residue  of  the  heritage  which  was  to  be  liferented  by 
Miss  Susan  Buchanan,  and  to  be  divided,  failing  her  or  her  children,  or  their  issue,  into 
four  equal  portions,  as  above  stated,  the  deed  contained  this  provision: — 'And,  lastly, 
'  I  hereby  revoke  and  recal  the  direction  and  appointment  made  by  me  in  the  said  deed 
'  of  settlement  with  regard  to  the  disposal  of  the  residue  and  reversion  of  my  estate 
'  falling  under  my  said  trust-disposition,  and  the  prices  and  produce  thereof,  in  the 
'  event  that  there  shall  be  no  child  or  children  of  the  body  of  Miss  Susan  Buchanan, 
'  my  niece,  daughter  of  the  deceased  Dr.  John  Buchanan,  physician  in  London,  and  no 
'  issue  of  such  child  or  children  existing  at  the  time  of  the  decease  of  the  said  Susan 
'  Buchanan.  And  I  hereby  direct  and  appoint  my  said  trustee,  and  the  trustee  or 
'  trustees  who  may  be  assumed  by  him  in  the  event  aforesaid,  to  pay  over,  dispone,  or 
'  convey  the  said  residue  and  reversion  to  the  said  Mary  Macintosh,  her  heirs,  executors, 
'  or  assignees;  and  with  and  under  the  additions,  variations,  and  alterations  herein 
'  expressed,  I  hereby  ratify,  approve,  and  homologate  the  said  deed  of  settlement 

*  executed  by  me  in  its  whole  heads,  articles,  and  tenor.' 

"Miss  Primrose  died  in  the  month  of  February  1820,  and  her  surviving  trustee 
accepted  and  sold  off  the  heritage.  The  residue  was  ascertained,  and  a  deed  of  ratifica- 
tion granted  on  the  20th  of  February  1824  by  Miss  Buchanan  and  Miss  Macintosh. 
This  deed  proceeds  on  the  narrative,  that  the  trustee  had  sold  off  the  heritable  property 
with  their  consent  and  approbation,  fixes  the  balance  in  his  hands,  and  for  their 
respective  interests  in  the  succession  of  Miss  Primrose,  they  expressly  ratify  the  whole 
trust-management. 

"In  the  month  of  January  1828,  Miss  Macintosh  died.  It  appeared  that,  in  the 
month  of  September  1818,  she  had  executed  a  trust-disposition  and  settlement,  and,  on 
the  31st  of  January  1824,  a  deed  of  alteration  and  additional  deed  of  settlement,  in 
which,  on  the  express  narrative  of  her  right  to  the  reversion  of  Miss  Primrose's  estate. 
still  liferented  by  Miss  Buchanan,  she  conveyed  this  interest  to  her  trustees  for  certain 
purposes.  Miss  Buchanan  survived  Miss  Macintosh,  but  died  unmarried  on  the  day 
of  1843.     The  present  multiplepoinding  was  then  instituted  for  the  purpose  of 

adjusting  the  rights  of  all  concerned  in  the  ascertained  residue  of  Miss  Primrose's 
estate.  The  competing  parties  are  the  trust-assignees  of  Miss  Macintosh  on  the  one 
hand,  and  on  the  other,  her  heirs-at-law  and  next  of  kin.  These  last  contend,  that, 
under  the  settlement  of  Miss  Primrose,  no  right  to  the  residue  of  the  heritable  property 
vested  in  Mary  Macintosh,  seeing  that  she  predeceased  Susan  Buchanan,  the  liferentrix, 
and  that  the  heirs  of  Mary  Macintosh,  or  her  next  of  kin,  as  executors,  are  entitled  as 
conditional  institutes  to  take  the  residue  which  vested  in  them  on  Susan  Buchanan's 
death,  and  to  exclude  the  executors-nominate  or  trust-assignees  of  Mary  Macintosh. 
The  Lord  Ordinary  has  preferred  the  trustees  of  Mary  Macintosh,  and  sustained  her 
right  to  make  a  settlement  of  the  residue  of  the  heritage  left  to  her  by  Miss  Primrose  on 
the  failure  of  Miss  Buchanan  without  issue.     His  grounds  are  these : — 

"  1st,  This  is  clearly  a  question  of  intention,  and  that  intention  is  to  be  gathered 
from  the  whole  import  and  structure  of  Miss  Primrose's  final  and  subsisting  settlements 
in  favour  of  Mary  Macintosh.     In  the  recent  cases  on  this  subject,  this  principle  is  dis- 
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Lord  Justige-Clbrk. — In  the  consideration  of  this  case,  the  strong  inclination  of 
the  mind  is  to  concur  in  the  judgment  of  the  Lord  Ordinary,  and  to  take  the  view  which 
makes  of  the  most  value  to  the  late  Miss  Macintosh  (the  lady  so  highly  and  specially 
preferred  hy  the  settlements  of  the  deceased)  this  particular  hequest  of  the  residue  of 

tinctly  acknowledged  and  clearly  brought  out.  Now,  Miss  Macintosh  was  in  the  first 
place  named  the  executrix  and  residuary  legatee  of  Miss  Primrose  as  to  all  her  moveable 
property.  In  the  second  place,  as  to  the  residue  of  the  heritable  property,  the  trustees 
were  directed,  in  the  event  of  Susan  Buchanan  dying  without  issue,  '  to  pay  over,  dis- 
'  pone,  or  convey  the  said  residue  and  reversion  to  the  said  Mary  Macintosh,  her  heirs, 
'  executors,  or  assignees.'  She  was,  therefore,  the  persona  prcBdiledOj  and  was  sub- 
stituted in  place  of  the  parlies  who  were  to  receive  the  residue  as  divided  into  four  shares 
under  the  deed  of  30th  November  1812. 

"  2d,  Mary  Macintosh  was  not  called  to  the  succession  in  respect  of  any  relationship 
to  the  testatrix,  but  on  the  special  ground  of  favours  conferred  by  herself  personally ; 
and  after  her  there  is  no  destination  over,  as  it  is  termed,  or  ulterior  substitution. 
This,  although  by  no  means  per  se  conclusive,  is  always  a  circumstance  of  great  import- 
ance in  ascertaining  the  intention,  which,  as  already  stated,  is  the  regula  regtdana  in  all 
cases  of  this  description. 

**  3d,  Neither  is  the  destination  to  Mary  Macintosh,  and  to  her  c^ild  or  children, 
as  in  that  to  the  children  of  the  four  parties  originally  called  in  the  deed  of  November 
1812,  to  the  succession  after  Susan  Buchanan  and  her  issue.  Nor  is  it  a  destination  to 
an  individual  and  the  children  of  any  particular  marriage,  as  in  the  recent  case  of  Wright 
V,  Fraser,  16th  November  1843,  (Bell's  Rep.  Vol.  VI.  p.  78);  nor  to  a  party  and  her 
executors,  or  next  of  kin,  as  in  the  case  of  Lawson  v.  Stewarts,  20th  June  1827,  (Wilson 
and  Shaw,  YoL  II.  p.  625).  But,  generally,  it  is  a  destination  to  Mary  Macintosh,  her 
heirs,  executors,  or  assignees.  She  was  unmarried.  She  was  to  receive  the  whole 
movable  succession,  to  be  at  her  own  disposal ;  and  the  residue  of  the  heritage  was 
surely  intended  to  be  in  the  same  situation,  subject  to  the  liferent  of  Susan  Buchanan, 
and  defeasible,  no  doubt,  if  she  should  leave  issue.  The  testatrix  could  not  have  had 
in  view  the  heirs-at-law,  or  executors  of  Mary  Macintosh,  being  her  next  of  kin,  in  con- 
tradistinction, and  in  preference  to  her  executors-nominate  or  assignees.  This  is  plain, 
because  she  expressly  says  that  the  residue  is  to  go  to  Mary  Macintosh,  and  her  heirs, 
executors,  or  assignees,  without  distinction  or  limitation.  Mary  Macintosh  survived 
the  testatrix ;  and  although  it  be  true  that  she  predeceased  the  liferentrix,  and  that  her 
right,  as  well  as  that  of  her  heirs  or  assignees,  was  defeasible  in  the  event  of  there  being 
issue  of  the  body  of  Susan  Buchanan,  yet,  under  the  terms  of  such  a  general  destination, 
she  surely  was  entitled,  during  the  lifetime  of  Miss  Buchanan,  to  grant  an  assignation  of 
her  eventual  right,  which,  by  her  surviving  the  testatrix,  had  vested  in  the  trustees  for 
her  behoof.  The  use  of  the  expression  assignees,  in  a  deliberate  deed  of  this  description, 
prepared  by  a  conveyancer  of  knowledge  and  experience,  cannot  be  overlooked.  Indeed 
it  is  a  known  rule  of  construction,  that  effect  must  be  given,  if  possible,  to  all  the  terms 
employed  in  a  legal  instrument,  all  of  which  must  be  looked  to  in  ascertaining  the 
intention  of  the  granter.  But  it  seems  far  more  reasonable  to  hold  that  the  conveyance, 
extending  to  the  assignees  of  Mary  Macintosh,  was  to  be  effectual  in  favour  of  such 
persons  as  she  should  assign  to  her  eventual  right,  than  to  be  limited  to  assignees,  whose 
right  was  merely  to  be  constituted  after  she  had  obtained  full  right  to  the  residue,  and 
when  of  course  it  was  quite  unnecessary  to  declare  that  her  assignees  were  to  succeed, 
as  in  that  event  they  would  take  as  matter  of  course,  without  any  proviso  in  the  original 
deed  of  conveyance. 

''  4:th,  This  is  not  a  question  as  to  lapsed  legacy.  The  parties  are  agreed  that  the 
destination  of  the  residue  was  effectual,  and  the  question  is  argued  as  to  whether  it 
vested  in  Mary  Macintosh,  or  rather  in  the  trustees  for  her  behoof,  so  as  to  enable  her 
assignees  or  executors-nominate  to  take  in  place  of  her  next  of  kin.  The  case  cannot  be 
determined,  as  it  was  at  last  chiefly  maintained  on  the  part  of  the  next  of  kin,  on  the 
authority  of  the  case  of  Graham  v,  Hope,  17th  February  1807,  (Morison  voce  Legacy, 
Appendix,  No.  3,)  because,  in  that  case,  the  legacy  to  the  party  and  his  assignees  never 
vested  in  him,  he  having  predeceased  the  testator.  Mary  Macintosh,  in  this  case,  how- 
ever, survived  Miss  Primrose,  and  only  predeceased  the  liferentrix. 

**5'h.  In  conclusion,  the  Lord  Ordinary  cannot  help  observing,  that  the  right  of 
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the  estate  under  the  management  of  the  trustees.  But  this  is  a  separate  bequest,  uncon- 
nected in  form  or  expression,  or  the  execution  it  is  to  receive,  with  the  other  provisions 
in  favour  of  Miss  Macintosh,  and  relates  to  different  property.  The  indications  of 
general  intention  to  be  collected  from  the  rest  of  the  deed,  and  which  in  so  strong  a 
manner  point  out  Miss  Macintosh  as  the  persona  prcedilecta  in  the  testamentary  arrange- 
ments of  the  deceased,  do  not  occur  in  the  part  of  the  deed,  or  in  regard  to  the  bequest, 
on  which  this  competition  arises;  and  the  provision  itself  as  to  the  residue  stands 
wholly  unconnected  with  the  other  parts  of  the  settlement.  If  this  provision  had  been 
of  the  same  character  as  the  others,  intended  to  take  effect  (according  to  one  construction) 
at  the  same  time,  and  capable  of  being  connected  with  the  others,  as  a  part  of  the  same 
plan  of  settlement,  receiving  execution  as  to  all  its  parts  in  one  way  by  the  construction 
which  general  intention  favoured,  then  the  means  of  interpretation  afforded  by  the 
evidence  of  preference  would  be  most  legitimately  used  and  irresistibly  strong. 

But  this  is  a  separate,  special  bequest,  having  no  dependence  upon  the  rest  of 
[819]  the  deed — framed  on  a  different  plan,  as  it  interposes  another  party  as  preferred 
to  Miss  Macintosh,  in  regard  to  the  residue — is  to  be  executed  at  a  diffeient  time,  and 
cannot  be  made,  on  any  construction  of  it,  equivalent,  in  the  form  of  direct  benefit,  to 
the  other  provisions  in  favour  of  Miss  Mary  Macintosh. 

I  fear,  therefore,  that  the  reference  to  the  other  parts  of  the  deeds  in  favour  of  Miss 
Mary  Macintosh,  rather  raises  a  conjecture  as  to  what  her  wishes  might  have  been, 
than  affords  materials  for  construing  the  terms  of  this  particular  bequest. 

The  first  provision  as  to  the  residue  is  contained  in  the  deed  of  1812,  and  this  clause 
must  be  looked  to  in  the  first  instance,  for  the  latter  provision  in  the  subsequent  deed 
is  introduced  in  the  form  only  of  an  alteration  on  the  former. 

By  the  provision  in  the  deed  of  1812,  Miss  Primrose  directs  her  trustees,  as  to  the 
residue  of  her  estate,  to  make  payment  of  the  yearly  interest  or  produce  thereof  to  her 
niece,  Sasan  Buchanan,  during  all  the  days  of  her  life  ;  and  in  case  she  shall  marry  and 
have  a  child  or  children,  the  trustees  are  hereby  directed  to  make  payment  of  the 
reversion  itself,  after  the  decease  of  the  said  Susan  Buchanan,  to  such  child  or  children, 
and  to  the  issue  of  such  of  them  as  may  be  dead — such  issue  succeeding  to  their  parents' 
share.  But  in  the  event  that  there  shall  be  no  child  or  children  of  the  body  of  the 
said  Susan  Buchanan,  or  their  issue,  existing  at  her  decease,  then  and  in  that  case  the 
said  reversion  shall  be  divided  into  four  equal  parts,  and  paid  as  follows,  &c.,  to  two 
classes  of  persons,  and  two  persons  and  their  issue. 

This  is  the  form  of  the  subsequent  provision  also,  for  there  is  only  a  change  as  the 
ultimate  direction  substituted  by  the  deed  of  1817. 

I  think  it  is  clear  that  the  legacies  of  these  four  equal  parts  were  conditional  legacies 
— conditioned  expressly  on  there  being  no  children,  or  their  issue,  of  the  said  Susan 
Buchanan  existing  at  her  death— conditioned  in  substance,  for  it  has  no  effect  until  the 
condition  takes  effect,  but  further  conditioned  also  in  form  and  direction  to  the  trustees. 
The  residue  is  of  course  held  by  trustees.  But  then  it  is  to  be  observed — and  this  is 
not  immaterial  in  the  construction  of .  such  clauses — that  it  is  vested  in  them  by  the 
general  conveyance  to  trustees,  and  not  by  the  terms  of  the  clause  as  to  the  residue,  so 
that  the  vesting  in  the  trustee  is  not  connected  with  the  particular  interests  or  benefits 
created  by  the  deed ;  as,  for  instance,  the  residue  is  not  conveyed  to  them  in  trust,  nor 
is  it  said  that  they  are  to  hold  the  residue  for  Susan  Buchanan  in  liferent,  and  her 
children  in  fee ;  whom  failing,  for  Mary  Macintosh  in  fee.  The  intended  benefit  for 
Mary  Macintosh  is  brought  in  only  as  a  direction  or  appointment  on  the  trustees  to  pay 


Mary  Macintosh  was  treated  as  a  vested  interest  by  all  the  parties,  (as  the  deed  of  rati- 
fication shows ;)  and  although,  unquestionably,  this  cannot  in  any  degree  affect  the 
question  as  to  the  intention  of  Miss  Primrose,  on  which  the  case  must  be  determined 
it  is  satisfactory  to  find  that  the  conclusion  which  the  Lord  Ordinary  thinks  ought 
legally  to  be  drawn  on  this  head  is  not  inconsistent  with  what  the  trustee,  and  those 
acting  in  regard  to  the  administration  of  this  succession,  held  to  be  the  true  meaning  of 
the  settlements  The  Lord  Ordinary  has  gone  over  the  various  recent  cases  on  this 
head,  bat  has  found  none  expressly  in  point ;  and,  indeed,  wherever  the  matter  resolves 
into  a  pore  question  of  intention,  the  deed  of  the  testatrix  must  form  the  law  of  the 
case.  Of  course,  it  is  more  for  the  sake  of  analogy  than  of  authoritative  determination, 
that,  in  general,  cases  can  be  found  to  guide  the  Court  on  such  a  subject." 
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it  over  in  a  certain  event  after  the  lifetime  of  another  party,  to  whom  they  are  to  pay 
the  interest  and  proceeds  of  the  residue.  Hence  the  creation  of  the  trust  is  not 
dependent  on  or  connected  with  the  intended  benefits,  so  as  to  make  a  fee  in  trust 
for  Mary  Macintosh  necessary  by  the  structure  of  the  deed  for  the  fiduciary  fee  in 
the  trustees. 

Then,  by  the  deed  of  1817,  the  testatrix  revokes  ''the  direction  and  appointment 
made  by  me  in  the  said  deed  of  settlement,  wi(h  regard  to  the  disposal  of  the  residue 
and  reversion  of  my  estate  falling  under  my  said  trust-disposition,  and  the  prices  and 
produce  thereof,  in  the  event  that  there  shall  be  no  child  or  children  of  the  body  of 
Miss  Susan  Buchanan,  my  niece,  daughter  of,"  &c.,  and  "  no  issue  of  such  child  or 
children  existing  at  the  time  of  the  decease  of  the  said  Susan  Buchanan." 

And  then  it  proceeds  with  another  direction  substituted  for  that  event — "  Aind  I 
heieby  direct  and  c^point  my  said  trustees,  and  the  trustee  or  trustees  who  may  be 
assumed  by  them,  in  the  event  foresaid,  to  pay  over,  dispone,  or  convey  the  [620]  said 
residue  and  reversion  to  the  said  Mary  Macintosh,  her  heirs,  executors,  or  assignees, 
and  with  and  under  the  additions,  variations,  and  alterations  herein  expressed,  I  hereby 
ratify,  approve,  and  homologate  the  said  deed  of  settlement  executed  by  me  in  its  whole 
heads,  articles,  and  tenor  " 

1.  This  is  a  separate  distinct  bequest,  in  no  degree  connected  with  the  remainder  of 
the  deed,  and  in  execution  and  effect  not  affected  thereby. 

2.  It  is  a  direction  or  bequest  conditioned  expressly  on  a  certain  event — that  at  the 
death  of  Miss  Susan  Buchanan,  there  shall  be  no  chUd  of  hers,  or  issue  of  any  such 
child  existing. 

I  think  this  is  a  conditional  legacy,  and  thiat  no  interest  vested  in  Miss  Mary 
Macintosh  during  the  lifetime  of  Susan  Buchanan  capable  of  being  transmitted  by 
assignation. 

No  facts  are  stated  to  raise  even  the  belief  that  Miss  Susan  Buchanan  was  past 
child-bearing,  or  that  Miss  Primrose  must  have  taken  Miss  Susan  Buchanan  to  be 
past  child-bearing,  at  the  date  of  either  deed.  And  if  such  inquiry  were  at  all  relevant, 
it  is  not  likely  that  such  could  be  her  conviction.  Miss  Buchanan  being  her  niece,  and 
having  survived  lill  1843.  But  any  such  enquiry  is  quite  irrelevant,  in  my  opinion,  by 
the  law  of  Scotland,  in  such  a  question  as  the  present.  It  might  lead  to  the  extra- 
ordinary result,  that  the  legacy  might  not  vest  for  the  first  ten  or  fifteen  years  after  a 
testator's  death,  and  gradually  become  vested  by  the  result  of  a  physico-medical  enquiry, 
which  would  be  without  precedent. 

I  must  take  the  condition  stated  in  the  deed  as  one  created  and  established  by  the 
testatrix, — on  which  the  bequest  must  depend — and  therefore  not  capable  of  being 
superseded  by  extraneous  and  subsequent  facts,  as  to  the  probability  of  the  condition 
being  purified  or  not.  The  only  legal  period  for  ascertaining  whether  the  direction  to 
the  trustees  to  pay  over  the  residue  to  Miss  Mary  Macintosh,  her  heirs,  executors,  or 
assignees,  shall  take  effect,  is  the  event,  that  at  the  time  of  the  decease  of  Miss  Susan 
Buchanan,  there  shall  be  no  child  of  the  latter,  or  issue  of  any  child  existing.  Until  that 
event  shall  occur,  the  deed  stands  with  that  condition  in  it — viz.  that  it  is  in  that  event 
only  that  the  direction  obtains  and  takes  effect. 

If  the  legacy  is  conditional,  then  I  think  it  necessarily  follows  that  it  did  not  vest, 
so  as  to  be  capable  of  being  transmitted  by  assignation. 

A  view  has  been  stated  to  this  effect,  viz.,  that  on  the  death  of  Miss  Susan  Buchanan, 
the  assignees  of  Miss  Macintosh  then  present  themselves  for  payment,  and  may  appear 
as  conditional  institutes,  and  entitled  to  take,  in  their  own  rights  as  much  as  her  next 
of  kin ;  and  that  their  right  in  no  degree  is  derived  from  Miss  Mary  Macintosh^  but 
rests  on  the  deed  itself.  I  think  this  view  of  the  case  does  not  rest  on  any  solid 
ground.  It  was  urged  in  Hope  v.  Graham,  and  expressly  rejected  by  President 
CampbeU.  The  character  of  assignees  is  obtained  exclusively  by  the  act  and  deed  of 
Miss  Macintosh,  and  from  her  act  and  deed  alone,  and  therefore  the  question  must  be 
resolved  by  the  enquiry  whether  Miss  Macintosh  could  transmit  or  convey  the  right 
by  assignation.  If  she  could  not  assign,  her  assignees  cannot  claim.  The  mere 
addition  of  the  term  assignees  to  heirs  and  executors  will  not  of  itself  bestow  a  right  to 
assign,  if  the  character  of  the  bequest,  as  it  is  given  by  the  testatrix,  excludes  the 
power  to  assign  before  the  event  occurs  which  is  to  decide  whether  the  party  is  to 
take  at  alL 
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IJpoa  this  point  the  aathorities,  which  have  been  brought  forward  (as  stated  in  the 
eases)  since  the  date  of  the  Lord  Ordinary's  interlocutor,  and  were  not  quoted  to  his 
Lordship,  appear  to  me  to  be  conclusive. 

[621]  The  case  of  Burden  v.  Smith  (Craigie  and  Stewart's  Reports,  p.  214)  is  a  very 
weighty  authority,  and  is  directly  in  point.  The  case  had  been  considered  in  the 
Hoose  of  Lords  with  great  discrimination  as  to  the  principles  of  Scotch  law,  for  the 
part  of  the  judgment  as  to  the  legitim  corrected  a  very  great  mistake  in  the  inter- 
locators  of  the  Court  of  Session,  and  the  other  distinct  branch  of  the  case  receives 
thereby  higher  authority.  I  can  find  no  distinction  between  the  present  and  that  case. 
As  Lord  Glenlee  says,  in  Downie  v.  Buchanan,  February  12,  1830,  in  explaining  the 
principle  of  judgment  in  Burden  v.  Smith — "  Till  the  existence  of  the  condition,  there 
is  no  vested  right  which  can  be  conveyed.''  ^ 

The  case  of  Hope  v,  Graham,  February  17,  1807,  is  also  directly  in  point,  and  an 
aaihority  of  great  weight  It  was  first  found  in  that  case  that  the  legacy  did  not 
lapse ;  and  that  point  having  been  fixed  in  the  cause,  the  competition  which  arose  on 
that  footing  seems  to  me  to  involve  the  very  same  question  which  has  arisen  in  this 
case.    The  notes  of  the  opinion  of  President  Campbell  appear  to  exhaust  the  question. 

1  am  of  opinion,  "  that  it  is  the  heir  designativk  that  gets  the  legacy.  General  Hope 
(Miss  Macintosh)  had  nothing  that  he  could  settle." 

LoBDS  MoNOBBiFF,  CuNiNQHAME,  and  WooD. — We  concur  in  the  opinion  of  the  Lord 
Jostice-Clerk. 

Lord  Murray. — I  concur  in  all  the  views  of  this  case  which  have  been  stated  by 
the  Lord  Justice>Clerk. 

Lord  Cogkburn. — Neither  this  case,  nor  any  other  case  of  the  kind,  depends  on 
the  intention  of  the  testator,  unless  with  this  qualification,  viz.  that  there  can  be  no 
evidence  of  intention,  except  the  words  used,  and  these  construed  legally.  It  is  idle 
to  speculate  about  intention,  as  deducible,  like  an  ordinary  fact,  from  general  circum- 
stances. 

In  reference  to  such  circumstances,  if  they  were  applicable  to  the  present  question, 
mach  might  be  said  on  both  sides.  My  belief  is,  that  if  the  exact  point  that  has  arisen 
could  be  now  put  to  Miss  Primrose,  she  would  be  obliged  to  acknowledge  that  it  had 
never  occurred  to  her ;  and  that,  therefore,  whatever,  after  the  matter  was  explained  to 
her,  she  might  wish  to  add  to  her  settlement,  she,  at  the  period  of  its  execution,  had  no 
intention  about  an  occurrence  of  which  she  had  no  thought. 

Bat  all  these  cox^ectures  are  useless.  She  has  died,  leaving  her  meaning  to  be 
gathered  by  the  law  out  of  her  now  unalterable  language.  Whatever  gratitude  she  had 
towards  Miss  Macintosh,  she  must  be  held  to  have  intended  to  evince  it  solely  by  what 
her  settlement,  legally  read,  gives. 

Now,  the  law  has  declared,  that  no  legatee  can  assign  as  his  a  legacy,  which,  from 
its  never  vestii^  in  him,  was  not  his ;  except  in  the  special  case  in  which  such  a 
peculiar  power  is  positively  given.  I  am  of  opinion  that  no  such  power  is  given  here. 
1  see  no  trace  of  it  whatever.  This  being  held,  the  two  cases  of  Burden  and  of  Hope 
(and  others  might  be  mentioned  if  they  were  required)  are  solemn  decisions  on  the 
precise  point  now  before  us.  Considering  the  importance  of  getting  any  rule  on  this 
mbject  fixed,  I  am  very  averse  to  be  refined  out  of  these  well-considered  authorities. 

[622]  I  therefore  think  that  the  interlocutor  of  the  Lord  Ordinary  should  be  altered, 
and  Mrs.  Bell  and  Mrs.  Ramsay  preferred. 

Lord  Ivort. — I  arrive  at  the  same  conclusion  with  the  Lord  Justice-Clerk. 

I  am  of  opinion,  1.  That  the  residuary  bequest  "  to  the  said  Mary  Macintosh,  her 
heirs,  executors,  or  assignees,"  was  a  conditional  bequest.  2.  That  the  nature  of  this 
condition  was,  that  the  bequest  should  take  efifect,  only  "  in  the  event  that  there  shall 
he  no  child  or  children  of  the  body  of  the  said  Susan  Buchanan,  or  their  issue,  existing 
St  her  (Miss  Buchanan's)  decease ; ''  and  hence,  that  there  could  be  no  vested  right  in 
any  one  prior  to  Miss  Buchanan's  decease.  3.  That  Miss  Macintosh  having  predeceased 
UisB  Buchanan,  the  bequest  consequently  never  vested  in  her.  4.  That  not  having  so 
vested,  she  could  not  assign,  or  in  any  way  transmit  to  others,  what  did  not  belong  to 
herself.  And  5.  That  in  this  situation  the  bequest  came  to  vest,  for  the  first  time  upon 
Buchanan's  decease,  in  the  executors  (i.e.  not  the  haaredes  foetid  but  the  legal  heirs 

1  8  Shaw,  516. 
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in  mohilibusy  or  next  of  kin)  of  Miss  Macintosh — and  that  it  did  so,  not  by  force  of  any 
right  transmitted  to  them  through  her — but  directly  in  their  own  right,  and  by  force 
of  the  original  bequest  itself; — they  being  called  (though  no  doubt  designaiivk  as 
executors,  yet  truly)  as  conditional  institutes,  in  the  event  of  Miss  Macintosh's  pre- 
deceasing, as  actually  happened,  the  existence  of  the  condition,  upon  which  the  whole 
operation  and  taking  effect  of  the  bequest  depended. 

I  think  there  can  be  no  question  as  to  the  soundness  or  sufficiency  of  the  general 
grounds  here  stated — and  it  would  not  be  difficult  to  support  them  by  reference  to 
authorities — though  I  doubt  whether  either  the  case  of  Burden  v.  Smith,  or  of  Hope  v. 
Graham,  have  that  direct  and  express  bearing  upon  the  question  which  has  been  supposed. 

I  have  carefully  studied  the  pleadings  (so  far  as  still  extant)  in  the  case  of  Burden, 
and  rather  think  that  the  decision  there  did  not  turn,  either  in  this  Court  or  in  the 
House  of  Lords,  upon  the  doctrine  of  conditional  legacy.  Burden  (the  husband)  had 
there  made  two  provisions,  both  of  them  conditional,  in  favour  of  his  wife,  "  her  heirs 
and  assignees  whatsoever  j "  the  first,  in  an  antenuptial  contract  between  the  spouses, 
which  of  course  was  onerous ;  the  second,  in  a  subsequent  deed  of  obligation  executed 
pending  the  marriage,  which,  on  the  contrary,  was  purely  voluntary  and  gratuitous.  As 
to  both,  the  question  arose,  whether  a  deed  of  assignation  executed  by  the  wife,  who 
had  survived  her  husband,  but  predeceased  the  purification  of  the  condition,  was  valid 
to  carry  them  to  her  assignee.  And,  as  regards  the  marriage-contract  provision,  it  is 
clear  that  the  judgment,  both  here  (interlocutor,  19th  February)  and  in  the  House  of 
Lords  (where  it  was  affirmed)  supported  the  deed,  upon  the  express  ground  that  the 
wife  "was  a  creditor,"  and  therefore  vested  (though  but  conditionally)  from  the 
very  moment  of  contraction,  in  the  whole  right  of  debt,  such  as  it  was — a  principle 
nowise  applicable  to  the  present  case,  but  depending  on  the  recognised  distinction  as  to 
vesting,  between  the  cases  of  obligation  and  legacy,  agreeably  to  the  brocard :  "  Is  cui 
sub  conditione  legatum  est,  pendente  conditione,  non  est  creditor,  sed  tunc  quum 
extiterit  conditio.  Quamvis  eum  qui  stipulatus  est  sub  conditione,  placet  etiam,  pendente 
conditione,  creditorem  esse."  (L.  42,  De  oblig.  et  Action.)  As  regards  the  voluntary 
provision,  again,  I  am  satisfied  that  the  judgment  of  this  Court  (which  also  supported 
the  wife's  assignation)  proceeded  on  the  same  grounds ;  distinguishing  it,  that  is  to  say, 
from  the  case  of  legacy,  and  treating  it  (inter-  [623]  -locutor  of  19th  June)  as  a  "  con- 
ditional obligation "  or  "  debt,"  "  whereof  the  condition  had  not  then  existed."  This 
was  reversed  by  the  House  of  Lords ;  and  unfortunately  it  does  not  appear  on  what 
precise  ratio.  But  taking  the  judgment  as  a  whole,  I  should  hardly  think  it  safe  to 
hold,  that  it  was  intended  either  to  deal  with  the  provision  as  a  matter  of  legacy,  or  to 
decide  one  way  or  other  as  to  a  legatee's  power,  where  the  legacy  ia  conditional,  of 
assigning  pendente  conditione.  Indeed,  it  does  not  appear  to  me,  that  the  distinction 
in  this  respect  between  a  conditional  debt,  as  being  so  assignable — and  a  conditional 
legacy,  as  not  being  so— was  ever  seriously  made  a  point  of  controversy  between  the 
parties.  And  the  ultimate  judgment  is  sufficiently  borne  out  upon  a  different  ground, 
without  any  necessity  for  touching  on  that  doctrine.  For  the  obligation  of  the  husband 
in  this  second  deed  being  purely  gratuitous,  it  could  not  be  set  up  either  in  the  wife's 
person,  or  in  that  of  her  assignee,  in  competition  with  the  onerous  provisions  which  the 
marriage-contract  of  both  spouses  had  settled  on  the  children  of  the  marriage.  Now, 
the  House  of  Lords  decided  (adding  herein  to  the  judgment  of  this  Court)  that  "  the 
children  of  the  marriage  were  entitled  " — the  wife's  assignee  taking  one-half  in  her  right 
— '*  to  the  other  half  of  the  sai  i  7000  merks,  and  also  to  the  other  half  of  the  conquest ; " 
and  they  further  **  declared,  that  the  said  children  were  entitled  to  a  legitim ; "  and, 
with  these  alterations,  they  "  remitted  to  the  said  Lords  of  Session  to  proceed  accord- 
ingly." That  is  to  say,  as  I  read  the  whole  matter,  the  House  of  Lords  fixed  the  rights 
of  parties  upon  principles,  which,  if  they  exhausted  the  entire  succession  of  the  hus&nd 
as  belonging  to  parties  who  held  the  character  of  creditors,  excluded  altogether  from 
operation  the  gratuitous  deed  of  obligation,  and  consequently  all  transmitted  right  under 
it  in  the  person  of  the  wife's  assignee;  and  which,  even  if  they  did  not  prima  fronts 
thus  exhaust  the  entire  succession,  at  all  events  opened  the  question,  whether,  and 
to  what  extent,  any  portion  would  be  left  over  for  distribution  on  other  grounds — 
to  which  effect  the  cause  was  accordingly  remitted,  that  necessary  enquiry  might 
be  made. 

If  I  am  right  in  thio  view  of  the  case  of  Burden,  it  really  has  no  bearing  upon  the 


TILl^iiiaop.  BELL,    &0.   t'.    OHBAPBy   &C.  221 

present  quesfcion  as  a  direct  authority.  And  the  case  of  Hope  v.  Graham  stauds,  I  am 
afraid,  in  a  situation  little  more  favourable.  For,  as  Lord  Robertson  has  observed,  it  is 
a  material  feature  of  that  case,  viewed  in  its  bearing  on  the  present,  that  the  primary 
legatee  predeceased  the  testator ;  and  of  course,  such  being  the  case,  his  testamentary 
deed  could  carry  no  right  whatever  to,  and  confer  no  power  or  faculty  upon,  the  party, 
which  was  capable  of  enjoyment  or  exercise  pending  the  testator's  lifetime. 

Thus  far,  however,  both  cases  may  be  considered  as  not  without  importance.  For 
Hope  V.  Graham  may  be  taken  as  fixing,  in  concurrence  with  the  doctrine  of  Erskine, 
that  the  legal  meaning  and  effect  of  the  word  "  assignees,"  where  it  occurs  in  deeds  of 
bequest,  is  none  other  than  that  which  belongs  to  it  when  it  occurs  in  deeds  of  convey- 
ance. And  as  to  Burden  v.  Smith,  again,  if  I  am  right  in  holding  that  both  parties  were 
agreed,  that  a  conditional  legacy  is  to  be  expressly  distinguished  from  a  conditional 
obligation,  in  this — that  (contrary  to  what  takes  place  in  regard  to  an  obligation)  the 
l^acy  does  not  vest,  and  so  is  not  assignable  pendente  condUione — it  would  seem  to 
show  that  no  one  had  at  that  time  even  thought  of  a  calling  in  question  the  doctrine 
which  regulates  the  present  case  : — And  if  I  am  wrong  in  my  reading  of  that  case,  and 
the  true  reading  on  the  other  hand  be  as  assumed  by  Lord  Glenlee  in  Buchanan,  12th 
February  1830,  (viz.  that  [624]  the  ultimate  judgment  in  the  House  of  Lords  proceeded 
on  the  principle,  '*that  a  legacy,  declared  to  be  payable  to  a  party,  his  heirs  and 
assignees,  in  the  event  of  two  children  dying  before  majority  or  marriage,  did  not  lapse 
— ^neither  did  it  vest  to  the  effect  of  being  carried  by  the  marriage-contract  of  the 
legatee,")  the  case  of  Burden  would  come  really  to  be  a  direct  precedent  on  the  important 
point  in  question. 

After  all,  I  doubt  much  whether  the  true  state  of  the  present  question  will  be  found, 
when  duly  considered,  to  turn  upon  any  difficulty  as  to  the  legacy's  having  actually 
vested  in  the  person  of  Miss  Macintosh.  For  if  it  had  so  vested,  her  right  in  it  might 
have  been  carried  off  in  her  lifetime  by  the  diligence  of  her  creditors,  just  as  readily  as 
it  could  have  been  conveyed  by  deed  to  her  voluntary  assignees.  Novr^  I  do  not  under- 
stand this  to  be  maintained.  On  the  contrary,  such  an  argument  would  be  incompatible 
with  the  doctrine,  that  even  the  assignees  themselves  fall  here  to  take  in  the  character 
of  conditional  institutes.  If  the  legacy  once  vested  in  Miss  Macintosh,  all  conditional 
institution  must  from  that  moment  have  flown  off.  The  deed  of  the  testator,  and  the 
destination  therein  contained,  would  in  such  case  no  longer  have  been  operative.  On 
the  contrary,  indeed,  its  destination  would  already  have  taken  effect,  and  become 
exhausted,  by  the  vesting  in  the  primary  legatee.  I  do  not  understand  the  Lord 
Ordinary  to  have  given  any  countenance  to  such  a  view  of  the  case.  And  yet,  unless 
there  was  vesting  to  this  effect,  it  is  not  easy  to  see  how  there  can  have  been  vesting,  in 
the  ordinary  sense,  to  any  effect  whatever. 

I  conclude,  therefore,  that  there  was  no  proper  vesting  in  the  person  of  Miss 
Macintosh ;  and  if  there  was  no  vesting,  then  I  equally  conclude  that  she  could  not 
tensmit  to  others,  by  assignation  or  other  deed  of  conveyance,  what  she  had  not  in 
herself  to  convey. 

Beyond  this,  there  is,  in  my  view  of  the  matter,  nothing  requisite  for  the  decision 
of  this  cause.  But  I  rather  think  that  the  true  gist  of  the  question,  as  it  has  been 
latterly  put^  does  not  lie  here,  but  involves  a  proposition  of  a  different  kind;  and 
accordingly,  as  I  understand,  the  chief  ground  of  argument  that  has  influenced  the  Lord 
Ordinary  is — not  that  the  legacy  vested  in  Miss  Macintosh,  or  that  she  could,  as  a 
consequence  of  such  vesting,  dispose  of  the  legacy  as  a  property — (though  but  condition- 
ally)—of  her  own ;  but  that,  on  the  whole  matter,  there  is  evidence  of  the  testator's 
intention  to  confer  upon  her  a  power  or  faculty  of  appointment  over  the  legacy,  where- 
by on  the  very  opposite  assumption — ^namely,  that  she  herself  had  not  attained,  and 
might  never  attain,  right  on  her  own  person — she  was  yet  to  be  entitled  to  direct  who 
should  take  in  her  stead,  supposing  that  she  failed  pendente  conditioner  and  while  as  yet 
the  l^acy  had,  properly  speaking,  vested  in  no  one.  Now,  that  such  a  power  of 
appointment  might  have  been  given,  needs  not  be  disputed.  But  I  read  the  deed  in 
vain  to  find  evidence  of  its  having  actually  been  given.  And  certainly  such  a  power  of 
modifying,  and  engrafting  on,  the  testator's  own  destination,  a  destination  at  the  will 
of  another,  is  not  to  be  presumed.  The  only  circumstance,  indeed,  at  all  relied  upon  to 
this  effect  is  the  introduction  of  the  word  "  assignees."  But  I  cannot  hold  that  sufficient. 
Indeed,  so  to  construe  that  word  would,  in  my  opinion,  be  to  overrule  all  practice  and 
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authority.  Its  trne  import  and  operation  is  given  by  Erskine,  and  confirmed  by  Hope 
V.  Graham.  And  as  to  the  observation,  that  such  a  construction  (by  depriving  the  word 
of  all  effect  beyond  what  would  at  any  rate  belong  to  the  grant,  even  were  it  not 
employed)  substantially  [626]  reduces  the  expression  to  a  mere  unmeaning  surplusage, 
it  is  really  not  more  applicable  in  the  case  of  the  deed  now  under  consideration,  than  it 
would  be  in  that  of  any  other  deed  whatsoever,  the  introduction  of  the  word  "  assignees  " 
being  in  no  case  necessary  in  order  to  confer  the  power  of  assignment,  where  the  party 
is  at  any  rate  in  the  full  right  of  the  subject.  I  know  of  no  case,  accordingly,  where  the 
introduction  of  the  word  was  held  to  confer  a  faculty  or  power,  apart  from  what  attaches 
naturally  to  an  actual  property  in  the  subject.  And,  as  regards  the  present  deed  more 
especially,  there  certainly  are  not  two  things  given  by  it.  There  is  not  given,  for 
example — ^in  one  event,  (viz.  Miss  Macintosh's  survivance  of  the  condition,)  the  legacy 
— and  in  another,  (viz.  her  predecease  of  the  same  condition,)  the  faculty  of  appoint- 
ment, apart  from  the  legacy.  The  clause  of  bequest  is  to  take  effect  once  and  for  all,  as 
regards  every  case  that  could  happen.  And  what  it  is  intended  by  it  then  to  give  is 
the  legacy  itself,  and  the  legacy  only.  Nor  is  there  any  provision  made  for  the  case  of 
the  legacy's  not  taking  effect  in  Miss  Macintosh  as  the  legatee.  All  that  is  done  is 
this : — If  she  succeed  to  the  legacy,  she  has  in  that  event  both  the  legacy  and  the  right 
of  assignment.  If  she  do  not  so  succeed,  she  is  in  that  event  neither  to  have  the  legacy, 
nor  the  power  of  directing,  by  assignment  or  otherwise,  who  else  shall  have  it. 

Lord  Mbdwtn. — If  I  could  go  on  the  intention  of  the  testatrix  alone,  I  would  have 
no  difficulty  in  disposing  of  this  case ;  for  considering  the  terms  of  affection  and  grati- 
tude used  by  her  towards  Miss  Macintosh,  it  is  plain  that  Miss  Primrose  wished  the 
bequest,  if  it  took  effect  at  all,  to  be  the  most  ample  in  her  favour ;  and  I  am  persuaded, 
if  she  had  been  asked  whether  she  meant  Miss  Macintosh  to  have  the  power  of  conveying 
it  from  her  heirs  to  a  more  favoured  party,  she  would  have  said,  Yes ;  and  I  think  the 
bequest  of  the  residue  affords  proof  of  the  increasing  favour  she  had  for  her  friend,  and 
of  the  benefit  she  wished  her  to  reap  from  it.  But  we  must  see  if  this  intention  has 
been  properly  given  effect  to.  And  if  it  be  necessary  that  the  bequest  should  vest  in 
Miss  Macintosh  before  she  can  assign  it,  I  am  afraid  I  cannot  hold  that  it  ever  vested 
in  her,  as  she  did  not  survive  Miss  Buchanan.  But  then  we  .must  attend  to  the  terms 
of  the  bequest ;  it  did  not  lapse  in  consequence  of  the  destination  "  to  heirs,  executors, 
and  assignees."  And  the  question  is  between  the  heirs  in  mobUibtts  of  Miss  Macintosh, 
and  her  trustees  or  assignees.  Now,  I  think  that  Miss  Primrose  might  have  carried 
out  her  intention  of  making  as  ample  a  bequest  in  favour  of  her  friend  as  possible,  by 
conferring  upon  her  expressly  the  power  to  assign  her  interest,  even  although  it  might 
never  vest  in  her,  nay,  might  never  take  effect  at  all.  I  see  nothing  to  prevent  such  a 
condition  being  adjected  to  a  bequest  of  a  residue,  and  Miss  Macintosh  plainly  thought 
she  had  this  power.  But  is  it  very  different  when  the  bequest  is  expressly  given  to  her 
and  her  assignees  ?  Under  a  bequest  to  A.,  his  heirs  and  executors,  although  A.  does 
not  survive,  and  it  never  vests  in  him,  his  executors  would  take  as  conditional  institutes, 
of  course  taking  nothing  through  A.  Then,  if  the  bequest  be  to  heirs,  executors,  and 
assignees,  why  should  not  the  assignee  take  also  as  a  conditional  institute,  if  A^  has 
nominated  an  assignee  ?  He  does  not  take  through  A.,  but  in  virtue  of  the  testator's 
deed,  just  as  much  as  the  executors  do.  In  this  latter  case,  the  law  points  out  the 
parties  who  are  to  take,  those  who  are  the  next  of  kin  when  the  legacy  opens,  and  not 
those  who  were  so  at  the  death  of  the  legatee.  In  the  case  of  the  assignee,  he  is 
pointed  out  or  named  by  the  legatee,  but  still  takes  under  the  deed  of  the  testator,  just 
as  the  executors  [626]  do ;  the  law  naming  in  the  one  case,  and  the  legatee  in  the  other. 
Now,  in  the  present  case.  Miss  Macintosh  has  specially  conveyed  her  interest,  and  yet 
I  do  not  see  that  properly  the  assignee  takes  any  thing  more  through  Miss  Macintosh 
than  her  executors  would  do ;  and,  therefore,  I  do  not  see  the  necessity  of  the  bequest 
vesting  to  enable  her  to  carry  out  the  intention  of  the  testatrix,  that  she  might  assign 
it.  If  it  vested,  there  was  no  occasion  for  inserting  the  .term  assignees.  It  can  be  only 
necessary  where  it  does  not  vest. 

At  the  same  time  I  see  the  difficulty  which  attends  this  view,  from  the  cases  of 
Burden  and  Hope ;  especially  if  we  are  to  hold  what  Erskine  sajrs  about  a  conveyance 
to  heirs,  executors,  and  assignees  to  be  correct,  that  the  addition  of  assignees  are  mere 
words  of  style,  inferring  the  completeness  of  the  gmnt  rather  than  a  substantive 
authority  so  assign.     But  I  hesitate  to  hold  this  in  the  case  of  a  special  conveyance  of  a 
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gam  of  money,  and  in  the  predent  state  of  our  law.  I  think  the  tenn  assignees,  in  such 
a  deed  as  this,  has  a  more  appropriate  meaning  than  when  first  used  in  a  hond  for 
borrowed  money.  But,  he  this  as  it  may,  if  the  case  of  Burden  imports  what  Lord 
Glenlee  conceived,  and  if  Lord  President  Gampbell's  opinion  in  the  case  of  Hope  be 
oorrecUy  applicable  to  the  present  case — for  there  the  legatee  did  not  survive  the  testator, 
uid  the  assignation,  therefore,  was  not  specially  of  the  legacy  as  it  is  here — then  I  must 
be  compelled  to  hold  that,  as  the  bequest  did  not  vest  in  Miss  Macintosh,  she  could 
not  assign  it. 

Lord  Robertson. — I  have  very  anxiously  reconsidered  this  case,  and  although,  from 
the  great  weight  of  authority  against  me,  I  cannot  feel  the  smallest  confidence  in  the 
opinion  which  I  have  ventured  to  express,  I  am  unable  to  come  to  any  conclusion 
different  from  that  to  which  my  interlocutor  gave  effect.  It  is  admitted  on  all  hands 
that  the  question  is  one  of  intention,  and  of  course  it  is  essential  to  look  minutely  to 
the  expressions  nsed  by  the  testatrix,  more  especially  in  the  bequest  immediately  in 
question,  and  although  attentively,  yet  subordinately,  to  the  decisions  which  have 
regulated  similar  cases.  Two  are  referred  to  as  decisive  of  the  present  case— one  of 
Burden  v.  Smith,  in  the  House  of  Lords  in  1738,  and  one  in  this  Court,  Hope  v. 
Graham,  in  1807.  But  while  I  feel  the  force  of  these  decisions,  I  do  not  think  them 
ocmclusive ;  and,  superseding  consideration  of  them  in  the  mean  time,  I  shall  deal,  in 
the  first  place,  with  the  matter  as  an  open  question.  It  is  of  the  utmost  importance  to 
analyse  distinctly  the  settlement  of  Miss  Primrose,  attending  specially  to  the  terms  of 
the  conveyance  of  the  residue  in  question,  which  is  merely  a  movable  right,  and  as  to 
which  the  competition  is  between  the  assignees  or  executors-nominate  of  Miss  Mary 
Macintosh,  a  beneficiary  under  the  settlement,  and  her  next  of  kin  only,  and  not  with 
any  party  otherwise  having  right  from  the  testatrix. 

Miss  Primrose  firsts  in  1803,  conveyed  her  whole  property  to  trustees,  whom  she 
nominated  her  executors,  for  the  purpose  of  giving  effect  to  a  settlement  executed  of 
the  same  date,  or  to  any  other  she  might  execute.  In  1812  she  revoked  this  deed,  and 
made  a  new  deed  of  settlement — 1st,  For  payment  of  debts ;  2d,  Of  certain  annuities, 
including  one  of  L.60  to  her  niece,  Susan  Buchanan ;  3dly,  When  the  annuities  ceased, 
and  a  fund  could  be  appropriated  for  the  purpose,  then  for  certain  legacies  to  Mrs. 
Cnninghame  in  liferent,  and  her  children  nomtnatim  in  fee  ;  to  Mrs.  Congalton  in  life- 
rent, and  her  children  and  grandchildren  in  fee,  in  such  proportions  as  Mrs.  Congalton, 
or  failing  her,  Mary  Macintosh,  should  [627]  direct ;  and  then  to  various  other 
individuals,  including  L.1000  to  the  said  Mary  Macintosh  personally;  4thly,  A 
sum  of  L.1500  to  the  said  Susan  Buchanan,  ''her  heirs,  executors,  or  assignees," 
on  payment  of  which  sum  the  annuity  to  her  was  to  cease ;  5thly,  Certain  postponed 
annuities  and  legacies;  Lastly,  The  residue  was  disposed  of  by  a  direction  to  the 
trustees,  "to  make  payment  of  the  yearly  interest  or  produce  thereof  to  the  said 
Susan  Buchanan  during  all  the  days  of  her  life ;  and  in  case  she  shall  marry  and  have 
a  child  or  children,  my  said  trustees  are  hereby  directed  to  make  payment  of  the  rever- 
sion itself,  after  the  decease  of  the  said  Susan  Buchanan,  to  such  child  or  children,  and 
to  the  issue  of  such  of  them  as  may  be  dead,  such  issue  succeeding  to  the  share  which 
would  have  belonged  to  their  parents  if  in  life :  But  in  the  event  that  there  shall  be  no 
child  or  children  of  the  body  of  the  said  Susan  Buchanan,  or  their  issue,  existing  at  her 
decease,  then  and  in  that  case  the  said  reversion  shall  be  divided  into  four  equal  parts, 
and  shall  be  paid  as  follows  : — to  wit,  one  fourth  to  the  child  or  children  of  the  said 
General  George  Cuninghame,  or  their  issue,"  and  the  other  three-fourths,  in  like  manner 
to  the  children  of  parties  named,  and  their  issue. 

It  is  most  important  to  observe,  that  there  is  in  this  disposal  of  the  residue  no 
mention  of  the  assignees  either  of  Susan  Buchanan,  or  of  any  of  the  other  parties  named 
after  her.  In  December  1812,  there  is  a  codicil  expressing  strongly  gratitude  to  Miss 
Macintosh,  discharging  any  claim  which  the  testatrix  might  have  against  her,  and 
declaring  her  legacy  of  L.1000  free. 

FiniUly,  in  1817,  there  is  the  important  deed  of  alteration,  expressive  in  still  stronger 
terms  of  the  gratitude  and  attachment  of  the  testatrix  to  Miss  Macintosh,  revoking  the 
trust-deed  in  so  far  as  regards  movable  property,  and  conveying  the  whole  "  to  the  said 
Mary  Macintosh,  her  heirs,  executors,  or  assignees,"  and  nominating  her  to  be  executrix 
Next  follows  a  revocation  of  certain  legacies,  and  a  new  bequest  in  favour  of  Miss  Jane 
Cnninghame  "  in  liferent,  and  so  long  as  she  shall  continue  unmarried,  and  to  her  sister 
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and  nephew  after  named,  in  fee,  of  the  snm  of  L.600;  and  upon  the  marriage  or 
decease  of  the  said  Jane  Cnninghame,  I  appoint  the  said  sum  of  L.600  to  he  divided 
as  follows,  viz.  L.300  thereof  to  the  said  Jane  CuniDghame,  or  her  heirs,  executors,  or 
assignees ;  the  sum  of  L.200  to  Mrs.  Charlotte  Cuninghame,  and  her  heirs,  executors, 
or  assignees;  and  the  remaining  sum  of  L.  100  to  Stair  Scott,  and  his  heirs,  executors,  or 
assignees."  Here  again,  in  certain  cases,  assignees  are  specially  named,  while  in  others 
they  are  omitted,  and  this  apparently  ex  proposito,  and  not  hy  any  mistake.  The  last 
clause,  on  which  the  present  question  turns,  is  thus  expressed  : — "  I  herehy  revoke  and 
recal  the  direction  and  appointment  made  by  me  in  the  said  deed  of  settlement,  with 
regard  to  the  disposal  of  the  residue  and  reversion  of  my  estate  falling  under  my  said 
trust-disposition  and  the  prices  and  produce  thereof,  in  the  event  that  there  shall  be  no 
child  or  children  of  the  body  of  Miss  Susan  Buchanan,  my  niece,  daughter  of  the 
deceased  Doctor  John  Buchanan,  physician  in  London,  and  no  issue  of  such  child  or 
children  existing  at  the  time  of  the  decease  of  the  said  Susan  Buchanan ;  and  I  hereby 
direct  and  appoint  my  said  trustee,  and  the  trustee  or  trustees  who  may  be  assumed  by 
him,  in  the  event  aforesaid,  to  pay  over,  dispone,  or  convey  the  said  residue  and  rever- 
sion to  the  said  Mary  Macintosh,  her  heirs,  executors,  or  assignees." 

Taking  this  settlement  as  a  whole — which  I  think  we  are  bound  to  do — in  order  to 
find  the  true  construction  of  the  concluding  clause,  now  alone  in  question,  and  which 
is  in  no  way  severed  from  the  rest  of  the  settlement,  it  appears  to  me  that  [628]  Miss 
Primrose  intended  that  Mary  Macintosh  should  have  the  power  of  nominating  assignees 
or  persons  to  succeed  to  her  eventual  and  conditional  right,  to  be  fixed  at  her  own 
pleasure,  and  did  not  intend  that  the  heirs  or  next  of  kin  of  the  said  Mary  Macintosh 
should  take  to  the  prejudice  of  such  assignees  or  persons  nominated.  Had  the  word 
assignees  been  followed  up  by  some  such  terms  as  chese,  "  and  that  by  assignation  or 
deed  of  nomination  during  the  lifetime  of  the  said  Susan  Buchanan,  or  as  soon  after  my 
death  as  the  said  Mary  Macintosh  may  think  proper,"  I  presume  there  can  be  no 
question  this  would  have  been  effectual.  Miss  Primrose  had  power  so  to  declare,  and 
no  technical  difficulty  as  to  vesting  would  have  vacated  a  bequest  so  expressed.  But  I 
think  this  is  the  true  meaning  and  import  of  the  clause  when  the  conveyance  is  made, 
as  it  has  been  done  here,  to  assignees.  It  must  either  mean  this,  or  the  word  assignees 
must  be  held  to  be  mere  surplusage,  to  be  struck  out  of  the  deed  altogether  ;  or  it  must 
mean  a  power  to  assign  after  the  condition  shall  be  purified,  which,  in  truth  and  reality, 
is  to  give  it  no  meaning  or  effect,  for  in  that  event  the  bequest  became,  to  all  intents 
and  purposes,  at  the  disposal  of  Mary  Macintosh,  and  of  course  assignable  at  her 
pleasure. 

Mary  Macintosh  is  unquestionably  the  persona  prcedilecta — the  sole  executrix ;  and 
the  gratitude  of  the  testatrix  is  most  amply  expressed  to  her  in  the  deed  as  the  inductive 
cause  of  the  whole  arrangement  in  her  favour.  It  is  true  that  Miss  Buchanan  has  a 
liferent  of  the  residue  of  the  heritage,  and  her  children,  should  she  any  have,  or  their 
issue,  if  existing  at  the  time  of  her  death,  but  in  that  event  only,  are  to  have  the  fee. 
It  is  not  destined  to  the  heirs  of  such  children  or  to  their  assignees ;  while  in  the  same 
clause,  and  in  direct  contrast  to  that  destination,  the  eventual  right  of  Mary  Macintosh 
is  conveyed  to  herself,  her  heirs,  executors,  or  assignees.  The  testatrix  died,  Susan 
Buchanan  and  Mary  Macintosh  being  both  alive.  Why  should  the  latter  not  have  had 
the  power  of  assignation  of  her  right  under  this  conveyance  although  conditional,  or 
how  could  the  testatrix  have  meant,  while  expressly  calling  her  representatives,  to 
suspend  the  exercise  of  the  power  so  conferred  until  it  was  entirely  useless,  by  the 
absolute  and  unconditional  right  emerging  ?  The  settlement  must  surely  be  construed 
as  at  the  death  of  the  testatrix ;  and  while  I  fully  admit  that  it  cannot  be  construed  in 
one  way,  or  in  another,  as  there  appeared  to  be  a  chance,  or  no  chance,  of  children  of 
Susan  Buchanan,  (an  enquiry,  I  think,  entirely  dehors  the  will  and  incompetent,)  it 
very  humbly  appears  to  me  that  the  testatrix  did  in  substance  that  which  she  was  entitled 
to  do  by  express  terms,  without  risk  of  nullity — namely,  so  far  favour  Mary  Macintosh 
— the  person  first  called  to  the  residue  of  the  movables,  and  beyond  whom  there  was 
no  one  called  to  the  residue  of  the  heritage,  as  to  make  a  destination  to  her  heirs  or 
assignees,  thereby  conferring  on  her  a  useful  and  practical  power  of  naming  assignees 
whenever  the  testatrix  died,  subject,  no  doubt,  to  the  conditions  of  the  will — namely, 
Susan  Buchanan's  liferent,  and  the  chance  of  existing  children  or  grandchildren  of  hers 
excluding  these  assignees.     I  cannot  apply  to  the  use  of  the  term  assignees  a  mere 
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empty  and  nnmeaning  sonnd,  or  ascribe  it  to  mistake,  or  liken  its  employment  in 
this  deed  of  settlement,  so  specially  framed,  and  drawing  a  distinction  between  con- 
▼ejances  to  parties  and  their  children,  or  the  issue  of  these  children,  and  to  heirs  and 
assignees,  to  what  is  said  to  have  been  its  origin  in  the  case  of  bonds.  '  It  seems  to  me 
more  legitimate,  and  more  conformable  to  the  meaning  of  the  testatrix,  on  the  grounds 
I  haye  stated,  to  hold  it  available  in  the  very  case  which  has  occurred — namely,  the 
preference  of  [629]  Mary  Macintosh's  assignees  to  her  next  of  kin.  I  do  not  under- 
stand how  these  next  of  kin,  called  under  the  word  heirs,  can  maintain  that  they  claim 
tiuongh  Miss  Primrose,  the  testatrix,  to  the  exclusion  of  the  assignees  called  along  with 
Aem,  and  obviously  so  called  to  enable  Mary  Macintosh  to  exclude  her  next  of  kin  if 
she  thought  proper. 

The  great  difficulty  in  the  case,  however,  arises  from  the  rule  as  to  vesting,  and 
which  is  stated  to  be,  that  until  the  condition  in  any  legacy  is  purified^  there  is  nothing 
in  the  person  of  the  legatee  capable  of  assignation.  Now,  without  denying  the  length 
to  which  this  doctrine  has  been  carried,  I  do  not  understand  the  rule  to  be  so  stringent 
that  a  testator  cannot  declare  his  will  to  be,  that  the  conditional  legatee  shall  have  the 
power  to  assign  or  nominate  his  successor  before  the  condition  is  purified.  Such  an 
intention,  if  clearly  expressed,  would  be  given  effect  to.  The  rule,  therefore,  has  no 
resemblance  to  such  a  technical  difficulty  as  might  arise  in  the  disposal  of  heritage  by 
the  use  of  the  word  bequeath  in  place  of  dispone,  where  the  clear  intention  of  the 
testator  could  not  be  carried  out  consistently  with  the  principles  established  in  the  law 
of  heritable  succession.  But  if  the  words  used  in  the  conveyance  of  a  movable  right, 
although  not  so  precise  as  if  the  deed  had  borne  with  power  to  assign  during  the 
sabsistence  of  the  condition,  truly  import  that  this  was  the  meaning  of  the  testatrix, 
and  no  verba  solennia  be  requisite,  and  if  intention  be  the  regulating  principle  in  all 
such  cases,  and  this  is  satisfactorily  gathered  from  the  deed  taken  as  a  whole,  I  humbly 
think  such  intention  so  expressed  must  be  supported.  Every  case  of  this  kind  must 
he  determined  on  a  view  of  its  own  specialties,  and  if  the  intention  be  clear,  then  I 
hnmbly  conceive  the  difficulty  of  determination*  is  removed.  Such  I  understand  to  be 
the  principle  fixed  by  the  more  recent  decisions,  and  I  may  specially  refer,  on  this  head, 
to  what  is  so  forcibly  stated  by  the  Lord  Justice-General,  in  the  case  of  Provan  v. 
Provan,^  14th  January  1840: — "£very  case  of  this  kind  must  depend  on  the  special 
phiaseology  of  the  deed.  We  must  look  at  it  as  a  whole,  and  consider  its  provisions, 
in  order  to  ascertain  the  will  of  the  testator.  This  is  the  only  rule  of  law  a  Court  can 
follow  in  such  questions.  I  have  difficulty  in  thinking  that  there  is  a  principle  estab- 
lished by  any  decision  or  series  of  decisions  on  the  subject.  We  are  bound  to  give 
effect  to  the  will  of  the  testator,  whatever  it  is." 

It  remains  to  consider  the  case  of  Burden  v.  Smith,  20th  June  1738,  reported  by 
Lord  Elchies,  fX)ce  mutual  contract.  No.  7,  and  also  noticed  in  his  notes,  page  301 ;  and 
in  the  House  of  Lords,  under  date  27th  April  1738,  Craigie  and  Stuart's  Reports,  p. 
214.  In  that  case,  the  circumstances  to  be  attended  to  were  these: — 1st,  By  the 
marriage-contract  between  John  Burden  and  Margaret  Fullarton,  dated  in  1709,  the 
som  of  7000  merks  was  provided  to  the  husband  and  his  wife,  and  the  survivor  in 
liferent,  and  to  the  children  of  the  marriage  in  fee ;  the  conquest  in  fee  to  the  children, 
and  one-half  of  it  in  liferent  to  the  wife ;  and  in  case  of  no  children  surviving  the 
husband,  or  in  case  of  their  dying  before  majority  or  marriage,  the  fee  of  the  equal  half, 
hoth  of  the  7000  merks  and  of  the  conquest,  and  the  liferent  of  the  whole  of  the  latter, 
was  provided  to  the  wife.  2dly,  On  23d  May  1722,  John  Burden  conveyed  his  whole 
property,  real  and  personal,  in  favour  of  his  son  Charles ;  whom  failing,  his  daughter 
Clementina,  subject  to  the  provisions  in  the  marriage-contract.  *'  And  in  the  event  of 
their  decease  before  mar-  [630]  -riage  or  majority,  he  binds  himself  to  pay  to  his  wife, 
if  she  should  happen  to  survive  them,  the  sum  of  6000  merks."  3dly,  On  the  following 
day  John  Burden  executed  another  deed,  by  which,  as  stated  in  the  report  of  the  House 
of  Lords,  "  in  the  event  of  the  death  of  his  two  children  before  majority  or  marriage, 
he  binds  himself,  his  heirs,  &c.  &c.,  to  pay  to  the  persons  after-named,  their  heirs^ 
executors,  and  assignees,  certain  sums  of  money,  among  which  there  is  the  sum  of 
8000  merks  provided  to  his  wife,  over  and  above  what  she  was  entitled  to  by  her 
nuoriage-contract,  and  by  the  deed  executed  by  him  on  the  preceding  day."     John 
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Burden  and  his  9on  having  died,  Clementina  succeeded  to  the  property,  and  Margaret 
Fullarton  having  intermarried  with  David  Smith,  she  granted  a  general  disposition  in 
his  favour,  conveying  all  debts,  sums  of  money,  <&c.  &c.,  that  were  then  due,  or  should 
be  owing  to  her  at  the  time  of  her  death.     She  also  nominated  him  her  executor. 

She  having  predeceased  her  daughter  Clementina,  a  competition  arose  between  Jean 
Burden,  sister  to  the  testator,  confirmed  executrix  to  Charles  and  Clementina,  and  also 
as  having  obtained  a  conveyance  from  the  heir-at-law  of  Mrs.  Smith  on  the  one  hand, 
and  Smith,  the  husband,  on  the  other.  In  Elchies'  report,  no  notice  is  taken  of  the 
conveyance  under  the  deed  of  the  24th  May  1722  having  been  granted  to  assignees,  and 
indeed  that  word  is  not  mentioned  either  in  his  report  or  note&  A  variety  of  questions 
arose,  two  of  which  only  bear  upon  the  present  case.  The  first  regarded  the  provisions 
in  the  marriage-contract,  and  the  Court  of  Session  found  that  Margaret  Fullarton  was  a 
creditor  for  the  provisions  in  that  contract.  They  also  found,  by  a  separate  interlocutor, 
that  by  the  general  disposition  to  David  Smith,  "  He  had  right  to  all  debts,  compre- 
hending conditional  debts,  whereof  the  condition  had  not  then  existed,  as  well  as  any 
others,  and  found  that  the  8000  merks  contained  in  the  conditional  obligation  of  the 
24th  May,  doth  belong  to  David  Smith,  her  assignee,  although  she  died  before  the 
condition  did  exist,  or  was  purified.'' 

In  the  House  of  Lords,  it  is  said  in  the  report  to  have  been  contended,  1st,  With 
respect  to  the  marriage-contract,  that  Margaret  Fullarton  being  only  an  heir-substitute, 
could  not  convey  her  right  under  that  contract ;  and  that  even  if  she  had  this  power, 
she  had  not  exercised  it  liabili  modo,  as  her  general  disposition  only  conveyed  debts. 
2dly,  That  the  father  had  no  right  to  burden  the  estate  «with  the  8000  merks ;  or,  if  he 
had  this  power,  the  legacy  being  conditional,  and  Mrs.  Smith  having  died  before  the 
contingency  happened,  it  must  be  considered  as  a  lapsed  legacy.  It  also  appears  that 
the  assignation  of  the  8000  merks  was  objected  to  as  inhabile.  The  House  of  Lords, 
while  affirming  the  judgment  in  so  far  as  regarded  the  provisions  in  the  marriage-contract, 
which  were  held  to  form  proper  debts,  and  to  be  covered  by  the  assignation,  reversed 
the  judgment  in  so  far  as  regarded  the  8000  merks.  But  from  the  report  it  is  not 
possible  to  say  whether  this  was  on  the  ground  of  the  insufficiency  of  the  assignation,  or 
on  the  terms  of  the  original  bequest,  or  the  power  of  the  husband  to  make  it ;  and  from 
the  notes  of  Lord  Elchies,^  as  well  as  the  Session  papers,  I  should  gather  that  the  ques- 
tion chiefly  agitated  in  this  Court,  was  the  sufficiency  of  the  assignation  to  cove?  the 
bequest,  and  not  the  power  of  Margaret  Fullarton  to  grant  that  assignation.  I  am  the 
more  strengthened  in  this  view  by  the  consideration,  that  in  the  [631]  subsequent  case 
of  Graham  against  Hope,  to  be  immediately  noticed,  this  case  of  Burden  does  not  appear 
to  have  been  referred  to  as  settling  any  general  question  touching  the  import  and  legal 
effect  of  a  conveyance  to  assignees,  and  indeed  is  not  mentioned  at  all.  I  therefore 
think  that  the  present  case  is  not  decided  by  that  of  Burden,  which  was,  Ist,  l^ot  a 
competition,  like  the  present,  between  the  next  of  kin  and  assignee  of  the  conditional 
legatee,  but  with  the  representative  of  the  testator ;  2(1  ly,  Was  an  involved  question 
upon  settlements  of  a  difl'erent  tenor  from  those  here  in  question  j  3dly,  Was  apparently, 
to  a  great  extent  at  least,  a  question  on  the  terms  of  the  assignation,  and  on  the  powers 
of  the  husband  to  burden  the  estate  with  the  additional  provision  to  his  wife ;  and 
lastly.  Because  I  conceive  all  such  cases  must  be  determined  on  their  own  specialties. 
The  giounds  upon  which  I  think  the  assignees  should  here  be  preferred,  I  have  already 
endeavoured  to  explain. 

I  have  looked  into  the  appeal  cases  in  the  case  of  Burden  t;.  Smith,  and  I  find  that 
five  reasons  of  appeal  are  stated,  which  may  be  thus  abridged : — 1st,  Had  John  Burden 
laid  out  the  7000  merks  and  the  conquest  as  provided  for  under  the  contract  of  marriage, 
Margaret  Fullarton,  being  only  an  expectant  heir,  could  not  convey  such  expectancy  to 
her  husband.  2d,  The  general  disposition  granted  by  her  to  her  husband,  which  only 
conveyed  what  was  then  due,  or  to  be  due  at  her  death,  could  not  give  right  to  the  con- 
tingent fee ;  nor  could  the  deed  of  nomination  of  executor  do  so,  because  the  fee  never 
belonged  to  her,  but  first  vested  in  her  heirs  after  her  decease.  3d,  The  one-half  of  the 
7000  merks  and  the  conquest,  settled  upon  the  issue  by  the  contract  of  marriage,  vested 
in  them,  and  the  father  had  no  power  to  charge  the  estate  with  the  8000  merks  to  the 
mother.    .4th,  If  he  could  have  charged  the  estate,  in  the  event  of  their  death  before 
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marriage  or  majority,  being  the  contingency  on  which  the  provision  was  made  in  fayonr 
of  the  wife — yet  she  having  died  before  the  contingency  happened,  it  was  a  lapsed 
legacy.  5th,  Even  if  the  half  of  the  7000  merks  and  the  8000  marks  had  been  assign- 
able and  assigned,  or  could  be  claimed  by  Smith  as  executor,  yet  the  children  had  right 
to  legtHniy  which  the  father  had  no  power  to  diminish.  In  this  complicated  state  of  the 
pleadings,  and  in  a  case  so  different  in  all  its  circumstances  from  the  present,  it  does  not 
appear  to  me  that — if  I  have  come  to  a  right  conclusion  as  to  the  intention  of  the 
testatrix.  Miss  Primrose — there  is  any  general  rule  of  law  fixed  by  this  judgment  of  the 
House  of  Lords  to  prevent  effect  from  being  given  to  that  intention. 

I  confess  that  I  feel  much  less  dfficulty  with  regard  to  the  case  of  Graham  against 
Hope,  because  there  the  legatee,  Henry  Hope,  predeceased  his  father,  the  testator ;  and, 
until  the  death  of  the  testator,  nothing  can  be  effectually  conveyed  by  a  mortis  causa 
deed,  so  as  to  give  the  beneficiary  a  power  of  assignation,  for  the  efficacy  of  the  instru- 
ment depends  entirely  on  the  unaltered  and  last  will  of  the  granter,  and  does  not  take 
effect  to  any  purpose  whatever  during  his  life.  On  these  grounds,  and  on  the  grounds 
stated  in  the  note  subjoined  to  the  interlocutor — although  with  the  greatest  possible 
doubt  and  deference — I  feel  myself  constrained  to  adhere  to  the  judgment  I  have  pro- 
nounced. 

The  case  was  advised  this  day. 

Lord  Presidbnt. — I  feel  the  force  of  the  view  brought  forward  by  the  Lord  Ordi- 
naiy,  that  Miss  Macintosh  w€Ui  the  persona  predilecta  among  the  various  persons  provided 
for  in  Miss  Primrose's  settlements,  and  think  the  question  raised  [632]  between  her 
assignees  and  her  next  of  kin  and  legal  executors  one  attended  with  difficulty.  But  I 
have  come  to  the  same  conclusion  with  the  majority  of  the  consulted  Judges,  that  the 
interlocutor  should  be  altered,  and  that  the  next  of  kin  of  Miss  Macintosh,  and  not 
her  trustees,  should  be  preferred  in  this  competition.  There  is  a  manifest  distinction 
observed  in  Miss  Primrose's  deed  between  the  disposal  of  her  personal  estate — in  regard 
to  which  she  conveyed  the  whole  to  Miss  Macintosh,  and  also  appointed  her  "  to  be 
my  executor  and  universal  intromitter  with  my  said  movable  estate  and  effects  " — and 
the  residue  of  her  estate  romaining  in  the  bands  of  her  trustees,  and  which  had  been 
produced  by  the  sale  of  her  heritable  property  and  the  surplus  of  her  personal  funds. 
The  first  is  conferred  on  Miss  Macintosh  in  clear  and  unambiguous  terms,  while  the 
latter  is  to  be  held  by  the  trustees  for  paying  the  liferent  to  Miss  Buchanan,  the  testa- 
trix's niece ;  and  it  is  only  after  her  death,  without  leaving  any  child  or  children,  or 
issue  of  such  child  or  children,  that  Miss  Primrose's  trustees  are  directed  and  appointed 
"to  pay  over,  dispone,  or  convey  the  said  residue  and  reversion  to  the  said  Mary 
Macintosh,  her  heirs,  executors,  or  assignees. 

This  is  a  very  special  provision,  and  is  very  different  from  that  with  regard  to  the 
testatrix's  personal  estate.  The  functions  of  the  trustees  subsisted  down  till  Miss 
Buchanan's  death  without  issue,  when,  and  when  only,  they  are  to  convey  and  pay  over 
the  residue  or  reversion  to  Miss  Macintosh,  her  heirs,  executors,  or  assignees,  though 
she  survived  the  testatrix.  She  could  make  no  demand  on  the  trustees  during  the  life 
of  Miss  Buchanan,  and,  as  she  died  before  Miss  Buchanan,  the  period  had  never  arrived 
when  alone  the  trustees  were  entitled  to  act.  When  Miss  Macintosh  executed  her  trust- 
deed,  she  had  only  a  spes  successionis,  and  no  right  had  vested  in  her  by  her  deed  in 
favour  of  her  trustees ;  and  in  fact  no  vested  interest  was  then  held  by  her. 

I  concur,  therefore,  in  holding  that  the  words  "  or  assignees,"  in  the  settlement  of 
Miss  Primrose,  are  to  be  viewed  as  mere  words  of  usual  style,  and  not  as  if  Miss 
Primrose,  after  making  the  provision  as  to  the  liferent  in  favour  of  her  niece,  had 
expressly  destined  the  fee  of  the  residue  to  Miss  Macintosh,  with  power  to  her  to  assign 
her  right  to  it  at  any  time,  by  any  deed  under  her  hand,  as  observed  by  the  Lord  Justice- 
Clerkr  It  is  only  a  conditional  legacy,  incapable  of  being  assigned  till  it  vested,  that  is 
given  to  her. 

Lord  Magkbnzib. — This  case  is  not  without  difficulty.  I  am  not  sure  that  there  has 
been  any  case  in  point — vide  Lord  Ivory's  opinion.  Yet  I  rather  think  that  if  the 
opinion  of  the  Court  of  Sesaion  or  House  of  Lords  had  been  adverse  to  the  doctrine  of 
the  claimants,  it  would  somewhere  have  appeared,  which  I  think  it  never  does  in  any  of 
these  cases  any  where.  Then  there  has  been  no  vesting  in  Miss  Macintosh.  In  truth 
that  is  given  up  both  in  the  argument  and  the  opinions.     But,  it  is  asked,  why  should 
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not  the  provision  go  to  her  assignees  as  well  as  her  heirs  as  conditional  institutes  ?  The 
words,  "  to  pay  over,  &c.,  to  the  said  Mary  Macintosh,  her  heirs,  execators,  or  assignees," 
must  be  read,  "  to  Mary  Macintosh,  whom  failing,  (i.e.  at  any  time,)  to  her  heirs  or 
executors."  Must  not  these  words  apply  also  to  her  assignees  ?  Must  it  not  be  read, 
whom  failing  at  any  time,  to  her  heirs,  executors,  or  assignees  1  But  I  rather  think  the 
answer  must  be,  that  the  words  whom  failing  cannot  be  held  as  prefixed  to  *^  assignees.'' 
For  these  are  not  on  failure  of  the  first  institute,  but  in  place  of  the  first  by  his  or  her 
deed  of  conveyance,  for  such  is  assignation.  Assignees  cannot  therefore  be  regarded  as 
heirs  or  executors  are  regarded.  Heirs  or  execu-  [633]  -tors  is  a  description  of  certain 
persons  who  shall  by  law  bear  a  certain  relation  to  the  first  institute.  These  may  eaailj 
and  naturally  be  called  as  conditional  institutes,  as  destinees  a  branch  of  the  destination. 
But  assignees  are  no  persons  at  all  till  an  assignation  is  made,  and  it  cannot  be  made  till 
the  right  vests.  If  the  word  were,  " or  nominees"  it  woul  1  be  different.  These  as 
destinees  may,  I  suppose,  be  named  by  any  body,  vested  or  not,  to  succeed  to  any  right 
of  the  testator,  who  has  full  power  of  disposal  of  the  subject  in  any  way  he  may  express. 
They  may  be  nominees  of  the  first  institute  not  vested,  or  nominees  of  the  sheriff  of  the 
county  for  the  time,  or  of  any  body.  But,  1.  It  seems  not  clear  that  such  mere  nominees 
would  be  preferable  to  the  heirs  or  executors,  or  whether  the  words  would  not  be  read, 
her  "  heirs  or  executors,  whom  failing  her  nominees."  2.  Miss  Primrose  has  not  said 
*'  nominees,"  but  has  said  assignees ;  and  no  competent  assignation  has  been  made,  or 
could  be  made,  the  right  not  having  vested.  It  is  asked  what  the  word  assignees  means  1 
I  read  the  words  in  this  way,  '*  pay  to  Miss  Mary  Macintosh,  whom  failing,  whether 
before  or  after  vesting,  to  her  heirs  or  executors ;  or  if  she  shidl  be  able  to  assign,  (i.e. 
shall  be  vested  and  shall  assign,)  then  pay  to  her  assignees."  Thus  her  assignees,  if  they 
take  at  all,  must  take  as  deriving  right  through  her,  and  so  preferably  to  her  heirs ;  and 
so  not  preferably  to  her  creditors  adjudging  or  arresting,  not  being  mere  nominees  of 
destination,  who  must  be  preferable  to  her  creditors,  if  she  was  not  vested.  I  see  little 
force  in  the  favour  shown  to  Miss  Macintosh.  A  mere  power  of  nomination  of  destinees 
could  do  her  little  good ;  and  that  is  all  that  it  can  be  pretended  she  had.  The  imme- 
diate vesting  in  her  would  have  been  a  valuable  boon  to  her ;  but  chat  is  not  con- 
tended for. 

Lord  Fullerton. — I  so  far  differ  from  the  opinion  last  delivered,  that  if  I  could 
consider  the  question  as  entirely  open,  and  to  be  determined  on  principle  or  legal  analogy, 
I  should  be  rather  inclined  to  adopt  the  reasoning  of  the  Lord  Ordinary.  Not  that  I 
think  there  is  room  for  doubt  on  the  point  of  the  vesting  of  the  bequest  I  think  it 
clear,  that  until  the  death  of  Miss  Susan  Buchanan  without  issue,  no  right  did  vest  in 
Miss  Macintosh ;  and  the  Lord  Ordinary  does  not  rest  his  opinion  on  the  supposition 
that  it  did  so  vest.  He  holds  that  no  right  in  the  legacy  vested  in  any  person,  till  the 
event,  on  which  it  was  conditional,  occurred ;  but  that  on  that  event,  the  right  vested 
in  the  assignees  of  Miss  Macintosh  in  the  character  of  conditional  institutes,  as  it  con- 
fessedly would  have  done  in  her  executors-at-law  or  next  of  kin,  if  she  had  died  intestate. 
Considering  the  words  of  the  deed,  and  the  special  principles  on  which  all  testamentary 
writings  are  construed,  there  are,  to  say  the  least,  very  plausible  grounds  for  adopting 
that  conclusion. 

The  testator  directs,  that  on  a  certain  event  the  trustees  shall  convey  to  Miss 
Macintosh,  her  '^  heirs,  executors,  or  assignees."  These  last  expressions  are  often  used, 
as  expressing  merely  the  full  and  complete  right  of  the  disponee  or  legatee,  his  perfect 
right  to  transmit,  by  intestate  or  testate  succession,  the  right  when  vested  in  him. 

But  it  is  unquestionable,  that  in  so  far  as  regards  the  words  "  heirs  or  executors," 
they  have  a  different  and  more  exclusive  meaning — viz.  as  expressing  the  testator's 
intention,  that  the  individuals  who  are  the  legal  representatives  of  the  legatee  shall  take 
as  conditional  institutes — i.e.  shall  take  the  legacy  though  it  never  vest  in  the  l^atee. 
But  it  is  difficult  to  see  any  very  good  reason  why  the  same  principle  of  construction 
should  not  be  applied  to  the  word  "  assignees  " ;  and  why  that  word  should  not,  like 
the  word  executors  with  which  it  is  coupled,  [634]  be  held  to  mean  the  individuals 
named  by  the  legatee,  although  the  right  never  vested  in  the  legatee  himself.  The 
reading  is  quite  consistent  in  itself,  and  certainly  is  most  agreeable  to  the  presumable 
intention  of  the  testator.  He  calls  the  executors  and  the  legatee,  evidently  not  out  of 
favour  to  them  personally,  but  out  of  favour  to  the  legatee.  It  is  their  relation  to  the 
legatee  as  his  successors  which  confers  on  them  the  character  of  legatees  of  the  original 
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testator ;  and,  on  the  same  principle,  the  relation  of  assignee — i.e.  of  persons  whom  the 
original  legatee  has  suhstituted  for  his  legal  representatives — would  seem  entitled  to 
reeeive  the  same  effect. 

In  short,  I  rather  think  the  most  natural  and  obvious  reading  of  a  bequest  in  such 
terms  is,  that  though  it  does  not  vest  during  the  lifetime  of  the  legatee,  it  imports,  the 
conditional  institution  of  his  representatives,  whether  by  intestate  or  testate  succession, 
the  word  executors  applying  to  the  first  case,  and  that  of  assignees  to  the  latter. 

But  it  was,  perhaps,  unnecessary  to  enter  into  any  enquiry  of  the  kind,  because  so 
far  I  agree  in  the  opinion  of  the  majority  of  the  consulted  Judges,  that  I  think  the 
question  is  no  longer  open.  I  think  it  was  determined,  both  in  the  case  of  Burden  v. 
Smith  and  in  that  of  Graham  v,  Hope. 

Lord  Ivory,  indeed,  seems  to  raise  some  doubt  as  to  the  principle  on  which  the  case 
of  Burden  v.  Smith  was  decided  by  the  House  of  Lords.  He  seems  to  think  that  the 
reTersal  might  have  rested  on  the  gratuitous  character  of  the  deed  of  the  24th  May  1722, 
which  excluded  it  from  entering  into  competition  with  the  onerous  right  arising  under 
the  marriage-contract  and  claim  of  legitim.  But  the  judgment  could  not  possibly  have 
gone  on  that  ground.  It  was  found  by  the  Court  of  Session,  that  the  "  8000  merks 
contained  in  the  conditional  obligation  of  the  24th  May  doth  belong  to  David  Smith, 
(the  assignee  of  Hope,)  though  she  died  before  the  condition  did  exist,  or  was  prescribed." 
And  a  finding  on  this  point  was  indispensable,  because  Jean  Burden,  the  other  com- 
petitor, was  not  only  executor  of  John  Burden  and  the  two  children,  but  she  likewise 
held  a  conveyance  from  the  heir-at-law  of  Mr.  Smith  to  whatever  estate,  real  or  personal, 
he  might  be  entitled  to.  The  Court  of  Session  found  that  the  sum  of  8000  merks  went 
to  the  assignee ;  but  the  House  of  Lords  reversed  the  judgment,  and  found  that  it  did 
not  go  to  the  assignee. 

Now,  in  the  first  place,  I  think  the  judgment  implied  that  the  deed  of  24th  May 
was  not  properly  an  obligation,  otherwise  there  could  have  been  no  room  for  applying 
to  it  a  rule  different  from  that  which  was  applied  to  the  wife's  right  under  a  marriage- 
contract. 

Secondly,  if  it  was  not  considered  as  an  obligation,  it  must  have  been  viewed,  and  I 
think  justly  viewed,  as  a  legacy ;  and  the  reversal  clearly  imported  that  such  legacy 
conld  not  be  carried  by  the  deed  of  the  wife,  the  surviving  legatee,  before  the  right 
vested  in  her. 

The  judgment  could  not  well  rest  on  the  supposed  inadequacy  of  the  funds,  for  no 
such  element  seems  ever  to  have  entered  into  the  discussion ;  and,  besides,  it  did  not 
reserve  any  question  which  arose,  in  the  event  of  the  funds  being  sufficient  to  defray 
hoth  the  onerous  and  gratuitous  provision  of  the  testator ;  for,  by  the  reversal,  the  right 
of  the  assignee  to  the  8000  merks,  or  any  part  of  it,  was  completely  excluded.  Although 
the  funds  had  turned  out  quite  sufficient  to  satisfy  both  the  onerous  and  gratuitous 
piovisions  of  the  testator,  the  assignee  must  have  stood  excluded  by  the  reversal,  and 
the  8000  merks  must  have  gone  [69fi]  to  the  other  competitor  ;  and,  in  short,  it  was  clearly 
a  judgment  that  a  conditional  provision,  framed  in  favour  of  a  particular  person,  his 
heirs,  execntors,  or  assignees,  was  not  assignable  till  the  condition  was  purified. 

Then,  it  appears  to  me  that  the  other  case  of  Graham  v.  Hope  is  equally  conclusive. 
There,  the  legacy  was  to  Henry  Hope,  his  heirs  and  assignees.  He  died  before  the 
testator ;  but  he,  by  will,  appointed  his  wife  to  be  his  universal  representative.  It  was 
maintained  on  the  part  of  those  in  right  of  the  widow,  that  she,  the  executor-nominate, 
and  not  the  executor  at  law,  was  the  conditional  institute,  in  whose  favour  the  legacy 
ought  to  take  effect.  But  in  this  she  was  unsuccessful,  the  Court  ultimately  preferring 
the  brother  and  executor  at  law  of  the  originally  named  legatees. 

It  is  true  that,  in  that  case,  the  legatee  died  before  the  testator ;  indeed  that  was 
the  circumstance  which  gave  rise  to  the  competition.  But  the  point  there  was  precisely 
that  which  is  raised  here,  viz.  whether,  in  the  case  of  a  legacy  to  heirs,  executors,  and 
assignees,  the  word  assignees  is  to  be  considered  as  constituting  these  assignees  con- 
ditional institutes  of  the  original  legacy,  entitling  them  to  take  in  preference  to  the 
executor  at  law.  That  we  decided  in  the  negative ;  and  it  is  clear,  from  the  report, 
that  the  judgment  went  entirely  on  the  force  of  the  term  "assignees,"  which  the  Court 
held  to  mean,  not  the  representative  nominate  of  the  original  legatee  as  conditional 
institute,  but  the  person  to  whom  the  legatee  made  over  the  right  after  it  was  vested 
mhim. 
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Holding  that  to  be  the  meaniDg  of  the  word  assignee,  in  a  bequest  of  this  kind  and 
by  those  decisions,  we  must  hold  that  to  be  the  true  meaning,  there  can  be  no  doubt, 
that,  in  this  case,  the  legal  representatives  of  Miss  Macintosh  must  be  preferred. 

Lord  Jeffrey.— I  agree  with  the  majority  of  the  consulted  Judges,  and  for  the 
reasons  assigned  in  their  opinions.  That  of  Lord  Cockbum  expresses  more  nearly  than 
any  of  the  others  the  view  I  have  all  along  had  of  the  question,  though  I  should  have 
liked  to  see  a  somewhat  fuller  exposition  of  the  grounds  on  which  it  is  rested.  I  shall 
add,  therefore,  a  very  few  words. 

I  agree  with  Lord  Fullerton,  that  the  case  is  settled  by  the  authorities,  and  in  the 
view  he  takes  of  these  authorities.  But  I  also  think  that  it  is  rightly  settled,  and  so 
rightly,  that  if  now  occurring  for  the  first  time,  the  decision  should  be  as  it  is  now  about 
to  be  given  ;  and  it  is  therefore  on  its  true  legal  merits  that  I  now  wish  to  say  a  little. 

There  are  two  pretty  plain  propositions  which  seem  to  me  to  settle  the  whole 
question.  First,  that  the  right  to  the  subject  now  in  dispute  was  never  vested  in  Miss 
Macintosh;  and,  second,  that  no  party  claiming  necessarily  and  exclusively  in  the 
character  of  an  assignee  of  another,  can  ever  take  any  thing  that  was  not  previously 
vested  in  the  cedent  If  these  propositions  are  admitted,  cadit  questio  ;  and  I  confess 
I  do  not  well  see  how  they  can  be  denied.  On  the  former,  indeed,  I  think  we  are  all 
agreed ;  and  the  latter,  I  confess,  appears  to  me  to  be  sufficiently  established  by  the 
necessary  import  of  the  terms  in  which  it  is  conceived. 

It  is  said,  to  be  sure,  that  a  testator  might  give  to  an  intended  legatee  (or  indeed  to 
any  other  person)  a  power  of  nominating  the  party  who  should  take  the  legacy,  in  the 
event  of  its  never  vesting  in  the  person  for  whom  it  was  primarily  provided ;  or,  in 
other  words,  of  naming  a  conditional  institute  to  take  it,  in  that  event,  directly  from  the 
estate  of  the  testator ;  and  though  there  might  be  difii-  [636]  -culty,  in  some  cases,  in 
supporting  such  a  delegation  of  the  power  of  testation,  I  am  willing,  for  the  present,  to 
hold  that  it  might  be  so.  But  when  the  trustees  of  Miss  Macintosh  proceed  to  argue 
that  the  intention  to  confer  such  a  power,  and  indeed  the  actual  grant  of  it  is  to  be 
inferred  from  the  mere  adjection  of  the  word  assignees  to  the  bequest  in  her  favour,  they 
seem  to  me  to  maintain  a  proposition  not  only  revolting  in  itself,  and  without  the  shadow 
of  support  from  authority,  but  absolutely  inconsistent  with  what  I  have  always  under- 
stood to  be  the  fixed  and  necessary  meaning  of  the  very  word  to  which  so  strange  an 
effect  is  attributed. 

The  power  supposed  to  be  thus  given,  by  mere  implication,  from  the  use  of  the  word 
assignees,  most  certainly  is  not^  even  according  to  the  view  of  the  trustees  themselves,  a 
proper  power  to  assign — that  is,  to  convey  some  right,  formerly  in  the  cedent,  to  some 
other  party — but,  indisputably,  and  indeed  as  they  expressly  put  it,  a  power  merely  to 
name  a  conditional  institute,  to  take  directly  from  the  testator  instead  of  the  person  so 
nominating,  and  passing  by  that  person  altogether,  on  the  sole  ground  of  she  herself  never 
having  lived  to  have  any  vested  right  on  the  subject.  So  far,  therefore,  from  holding 
that  the  extension  of  the  grant  to  assignees,  or  parties  taking  through  and  from  a  person 
previously  vested,  imports  a  power  to  name  conditional  institutes,  who  can  only  take  by 
passing  altogether  by  that  person,  and  in  respect  of  her  never  having  been  vested  at  all, 
it  appears  to  me  that  the  very  use  of  that  word  is  necessarily  exclusive  of  the  constitu- 
tion of  any  such  right  as  that  of  a  conditional  institute,  and  directly  inconsistent  with 
any  intention  to  make  such  an  appointment. 

I  do  not,  however,  mean  to  say,  that  though  the  word  is  in  itself  palpably  inept,  and 
unfit  to  express,  or  even  to  consort  with  any  such  intention,  it  might  not,  by  plain 
declaration  of  a  purpose  to  use  it  in  that  sense,  become  capable  of  effecting  it.  If  Miss 
Primrose,  for  example,  after  devising  this  residue  to  Miss  Macintosh,  "her  heirs, 
executors,  and  assignees,"  had  added,  in  express  words,  "  by  which  devise  to  assignees, 
I  mean  that  she  shall  have  power  to  name  any  persons  to  whom  the  said  residue  shall 
go,  in  the  event  of  her  dying  before  the  right  to  it  could  vest  in  herself ;  and  hereby 
declare  that,  in  such  event,  it  shall  be  made  over  to  those  persons  as  conditional  insti- 
tutes,"— there  probably  would  have  been  no  doubt  as  to  the  sufiiciency  of  the  provision. 
But  then  it  would  have  been  •  effectual,  solely  because  the  testator  had  thus  af&xed  an 
extraordinary,  unnatural,  and  otherwise  inadmissible  meaning  to  the  words  originally 
used,  and  had  in  fact  inserted  in  her  settlement  a  clause,  de  inierpretatione  verbarmn^ 
(such  as  occurs  in  many  Acts  of  Parliament,)  by  virtue  of  which  any  arbitrary  meaning, 
however  inconsistent  with  its  true  and  usual  signification,  may  no  doubt  be  affixed  to 
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any  word  whatever — provided  only  that  the  purpose  and  fact  of  its  being  used  in  that 
sense  is  expressed  with  sufficient  clearness.  In  this  way,  I  have  no  doubt  that  a  testator 
might  effectually  declare  that,  throughout  this  deed,  by  the  words  heirs  of  entail  I  mean 
boUi  heir  and  institute — by  children  I  mean  grandchildren — or  even,  that  by  John  I 
always  mean  Peter.  It  might  be  a  very  absurd  and  capricious  way  of  expressing  his 
true  meaning ;  but  if  it  were  clearly  and  fully  expressed,  I  see  no  reason  to  doubt  that 
effect  would  be  given  to  it.  All  I  have  to  .say  is,  that,  without  some  such  extraordinary 
gloss,  a  devise  to  assignees  oi  a  subject  which  never  came  to  the  cedent,  cannot  possibly 
be  held  to  mean  the  constitution  of  a  power  to  name  conditional  institutes ;  and  all  we 
have  here  is  such  a  naked  and  ordinary  devise,  without  the  slightest  intimation  of  any 
pnrpoee  thereby  to  confer  so  unusual  a  power. 

Neither  is  there  any  puzzle  or  inconsistency  in  holding  that  a  devise  to  a  party, 
[637]  "  and  her  heirs  or  executors,"  must  of  itself  be  a  good  constitution  of  such  heirs 
and  executors  as  conditional  institutes,  in  the  event  of  the  party  first  called  dying  before 
the  property  vested  in  her — while  a  devise  to  "  her  assignees ''  could  have  no  such  effect. 
A  person's  heirs  and  executors  are,  in  such  a  case,  merely  a  class  of  persons  fixed  and 
designated  by  the  law,  and  not  in  any  degree  constituted  by,  or  dependent  on,  the  act 
of  the  ancestor ;  from  whom  they,  in  these  circumstances,  take  nothing  but  the  relation- 
ship, by  the  denomination  of  which  they  are  called,  as  third  parties,  and  directly,  to  a 
share  of  the  testator's  succession.     The  heirs  and  executors  of  A.  B.,  in  short,  may  be 
instituted  (or  substituted)  in  the  settlements  of  a  third  party,  though  nothing  was  given 
in  these  settlements  to  A.  £.  himself,  and  just  as  the  sons  or  brothers  of  A.  £.  might  be 
—that  is,  as  individuals  designated  merely  by  that  relationship ;  but  not  dependent,  in 
either  case,  for  the  benefit  so  conferred  on  them,  on  any  right  inherited  or  derived  from 
the  person  to  whom  they  are  described  as  so  related.     The  assignees  of  A.  £.,  however, 
are  in  a  very  different  situation.     They  can  have  no  existence  but  for  the  act  and  deed 
of  their  cedent ;  and  whatever  they  take  in  that  character  must  have  been  first  vested 
in  the  cedent,  and  be  directly  derived  from  him  (or  her)  only.     There  can  be  no  assignee, 
in  shorty  except  where  the  thing  to  be  taken  in  that  character  is  de  facto  assigned,  or 
made  over,  from  one  who  had  precisely  the  same  right  in  it,  which  passes  by  such  assig- 
nation to  the  assignee ;  and,  therefore,  it  is  a  mere  abuse  of  terms  to  talk  of  any  one 
transmitting  to  his  assignee  what  never  was  in  his  own  person.     The  deed,  taken  by 
itaelf,  is  perfectly  unequivocal  and  inflexible ;  and,  unless  declared  by  some  very  clear 
(and  not  very  conceivable)  intimation  to  bear  (for  the  occasion)  a  strange  and  unnatural 
meaning,  must  oi  termini,  and  ex  rei  necessitate,  exclude  all  claim  on  the  part  of  those 
whom  it  designates,  for  any  thing  which  was  not  vested  in  the  cedent.     The  way  in 
which  assignees  come  to  be  conjoined  with  original  parties,  first  in  bonds,  and  afterwards 
in  other  instruments,  as  matter  of  ordinary  style,  is  well  explained  by  Mr.  Erskine,  and 
folly  accounts  for  this  superfluous  insertion  in  the  deed  now  under  consideration,  but 
can  raise  no  real  difficulty  in  such  as  case  as  the  present.     It  was  meant  to  clear  the 
light  of  these  claimants,  in  the  event  of  Miss  Macintosh  having  herself  lived  to  be 
vested  vrith  the  residue,  and  yet  not  obtain  possession  of  it  in  her  lifetime — but  never 
can  entitle  them  to  take,  as  called  to  an  independent  succession. 

The  Court  accordingly,  in  conformity  with  the  opinion  of  a  m^'ority  of  the 
▼hole  Judges,  altered  the  interlocutor  of  the  Lord  Ordinary,  and  preferred  the  next 
of  kin. 

[Cf.  Richardson's  Trustee  v.  Cope,  12  D.  863;  Douglas  v.  Douglas,  2  M.  1011, 
1012;  Haldane^s  Trustees  y.  Murphy,  9  R.  278,  291,  295;  Steel's  Trustees  v.  Steel,  16, 
K.  209;  Kippm's  Trustees,  16  R.  672;  Haldane's  Trustees  v.  Sharp's  Trustees,  17  R. 
388;  ScoU's  Executors  v.  Methven's  Hxecutors,  17  R.  392,  393 ;  Hay's  Trustees  v.  Hay, 
2  F.  470,  passim,'] 
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Guthrie  and  Baxter,  Petitioners. — N.  G.  Campbell. 

Bankruptey — Trustee — Insanity. — Where  the  trustee  in  a  sequestration  had  become 
insane,  after  his  report  of  the  resolution  of  creditors  to  accept  an  offer  of  composition 
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had  been  prepared,  but  before  it  was  signed,  the  Court  allowed  the  report,  signed  by 
the  commissioners  for  him,  to  be  receiyed  and  approved  of. 

[638]  Messrs.  Guthrie  and  Baxter  having  been  sequestrated,  made  offer  of  a  composition 
to  their  creditors,  which  was  duly  accepted  of  by  them,  and  the  whole  requisites  of  the 
Act  having  been  complied  with,  the  statutory  report  by  the  trustee  was  prepared  under 
his  directions,  with  a  view  to  the  discharge  of  the  bankrupts.  Before  the  report  was 
signed  by  him,  however,  the  trustee  became  deranged. 

In  these  circumstances  the  bankrupts  presented  a  petition  to  the  Court,  prajring  that 
the  trustee's  report,  signed  by  the  sequestration  commissioners  for  the  trustee,  should 
be  received  and  approved  of. 

The  Court,  in  the  special  circumstances  of  the  case,  granted  the  prayer  of  the 
petition. 
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Egbert  Baxter,  Pursuer. — Foi^man, 

EuPHEMiA  Smeal  or  Baxter,  Defender. — Cleghom. 

Husband  and  Wife — Divorce — Adultery — Aliment. — Interim  aliment  and  expenses 
allowed  to  a  wife  in  an  action  of  divorce  against  her  for  adultery,  although  the  husband 
alleged  that  he  was  in  destitute  circumstances,  and  was  applying  to  be  admitted  to 
the  poor's  roll. 

This  was  an  action  of  divorce  at  the  instance  of  the  husband,  on  the  ground  of 
adultery.  The  defender  gave  in  defences,  in  which  she  denied  the  facts  libeUed  in  the 
summons,  and  stated,  that  in  consequence  of  a  quarrel  with  her  husband,  arising  from 
his  dissipated  habits,  he  had  turned  her  out  of  doors,  in  consequence  of  which  she  had 
been  obliged  to  raise  an  action  of  aliment  against  him  in  the  Sheriff-court  of  Edinburgh, 
which  had  been  opposed,  and  was  still  in  dependence.  A  motion  was  made  on  her 
part  for  interim  aliment  and  expenses,  and  the  Lord  Ordinary  pronounced  the  following 
interlocutor : — '*  Decerns  and  ordains  the  pursuer  to  make  payment  to  the  defender  of 
ten  pounds  sterling,  to  account  of  her  aliment,  and  ten  pounds  sterling  to  account  of  her 
current  expenses  in  this  process ;  and  allows  interim  decree  to  go  out  for  the  same  in 
the  name  of  the  defender,  if  not  paid  within  ten  days  from  this  date."  ^ 

After  this  interlocutor  was  pronounced,  the  pursuer  executed  a  trust-  [640]  -disposi- 
tion for  the  benefit  of  his  creditors.  Thereafter  he  reclaimed,  and  stated,  that  he  was 
in  complete  destitution,  and  was  now  making  application  to  be  admitted  to  the  poor's- 
roll ;  and  argued,  that  the  obligation  to  furnish  aliment  arose  only  from  the  theory  of 
the  husband  being  the  administrator  of  the  goods  in  communion ;  and  that,  therefore, 
where  there  were  no  funds  in  existence,  the  obligation  ceased. 

The  defender  pleaded,  that  she  was  entitled  at  any  rate  to  decree  for  her  expenses, 
in  order  that  she  might  be  enabled  to  rank  in  her  husband's  estate  for  them,  along  with 
his  other  creditors. 

Lord  Jeffrey. — If  the  defender  will  recover  nothing  under  the  decree,  the  pursuer 
has  no  interest  to  oppose  it  He  has  hitherto  maintained  the  suit  out  of  his  own 
funds,  and,  if  he  is  determined  to  carry  it  on  against  his  wife  to  the  last  shilling,  he 
must  spend  a  sixpence  of  it  on  her. 

The  Court  adhered. 


1  **  Note. — The  payment,  by  the  pursuer,  of  the  sum  awarded  to  his  wife,  to  account 
of  expenses  of  process,  seems  quite  unavoidable.  As  to  the  small  sum  awarded  for 
aliment,  the  pursuer  made  no  statement  to  show  that  he  could  not  afford  at  least  58.  or 
6s.  a-week  for  support  of  his  wife.  If  he  had  made  any  specific  statement  as  to  his 
circumstances,  a  remit  would  have  been  made  to  the  Sheriff,  or  a  Commissioner^  to 
enquire  into  them,  and  report'' 
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No.  123.  VTL  Dtinlop  745.    29  May  1845.     1st  Div. 

James  Brown  and  Others,  (Ogilvie's  Trustees,)  and  the  Kirk-Session  of 

Dundee,  Petitioners. — Rutherfurd — Moir, 

James  Robertson,  Respondent. — Inglis, 

Trust — Factor — (Jompetition. — Circumstances  in  which  a  factor  upon  a  trust-estate  was 
appointed  on  the  joint  application  of  two  claimants  of  the  residue  of  the  estate,  during 
the  dependence  of  a  process  raised  for  the  reduction  of  the  titles  of  the  heir-at-law, 
who  was  in  possession  of  the  heritage  of  the  truster,  and  maintained  that  the  trust 
had  lapsed,  and  was  ineffectual. 

The  petitioners  respectiyely  claimed  the  whole  residue  of  the  trust-estate  of  a  party 
deceased,  under  his  trust-settlements,  and  raised  separate  actions  against  the  respondent, 
the  heir-at-law  of  the  truster,  who  had  made  up  titles  to  him,  and  entered  into  possession 
of  all  his  heritahle  property.  The  heir-at-law,  in  defence,  maintained,  that  the  trusts 
had  lapsed,  and  that  the  trust-deeds  were,  for  different  reasons,  ineffectual  as  settlements 
of  the  truster's  estate,  or  at  least  of  his  heritage.  The  actions  against  him  were  con 
joined ;  and,  during  their  dependence,  the  petitioners  presented  a  joint  petition  to  the 
Court,  praying  for  the  appointment  of  a  judicial  factor,  to  act  in  room  of  the  trustees 
named  in  the  settlements,  for  the  purpose  of  managing  and  carrying  the  purposes  of  the 
trast  into  execution. 

Their  petition  proceeded  on  the  statement,  that  they  had  one  interest  that  the  trusts 
shonld  not  lapse,  in  order  that,  in  the  event  of  either  of  their  claims  to  the  residue 
being  sustained,  it  might  he  conveyed  over  to  the  successful  claimant,  and  the  legacies 
bequeathed  in  the  trust-deeds,  paid  to  any  of  the  legatees  who  might  be  found  to  have 
right  to  them. 

Answers  were  given  in  by  the  respondent,  in  which  he  opposed  the  application,  on 
the  ground  that  the  pleas  he  maintained  in  the  actions  at  the  petitioners'  instance,  and 
more  particularly  the  plea  that  the  trust  had  lapsed,  might  be  materially  prejudiced  by 
the  appointment  of  a  judicial  factor ;  and  that  such  an  appointment  would  be  equivalent 
to  a  [746]  sequestration  of  the  trust-estate,  which  was  incompetent,  after  he,  who  was 
one  of  the  competitors,  had  obtained  possession  of  it.^ 

The  petitioners  craved  leave  to  amend  the  prayer  of  their  petition,  so  as  to  con- 
clude simply  for  the  appointment  of  a  party  ^'  as  factor  on  the  trust-estate  and  effects " 
of  the  deceased  truster. 

The  Court  granted  the  prayer  of  the  petition  as  amended,  reserving  "  to  both  parties 
all  pleas  competent  to  them  in  the  actions  now  in  dependence.*' 
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R.  D.  Kerb,  (Dunlop's  Trustee,)  Appellant. — Cowan. 

James  M'Kechnib,  Respondent.— P^TiTiey. 

Process — Expenses — Sequestration — Stat,  2  and  3  Vict,  c,  41. — An  interlocutor  by  the 
Lord  Ordinary  in  a  sequestration  containing  a  general  hnding  for  *^  expenses,"  includes 
the  expenses  incurred  before  the  Sheriff,  as  well  as  those  in  the  Court  of  Session. 

The  Sheriff  of  Renfrewshire  having  reversed  a  decision  of  Kerr  rejecting  a  claim 
made  by  M'Kechnie  upon  the  sequestrated  estate  of  Dunlop,  and  found  M'Kechnie 
entitled  to  expenses,  Kerr  presented  a  note  of  appeal  to  the  Court  of  Session. 

The  Lord  Ordinary  on  the  bills  pronounced  the  following  interlocutor : — "  Alters 
and  recalls  the  deliverance  complained  of,  and  sustains  the  decision  of  the  trustee ; 
finds  the  appellants  entitled  to  expenses." 

1  Ersk.  IL  12,  §§  55,  56 ;  Somerville  v,  Rutherford,  19th  May  1815,  (F.C);  Berry 
V,  Anderson,  17th  November  1822,  (2  S.  97);  Rowaltson,  15th  December  1830,  (9  S. 
188). 
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The  respondent' reclaimed,  but  the  Court  adhered. 

The  appellant  claimed  the  expenses  which  he  had  incurred  before  the  Sheriff,  as 
well  as  those  in  the  Court  of  Session;  but  the  auditor  disallowed  that  part  of  his 
account. 

The  appellant,  in  consequence,  objected  to  the  auditor's  report ;  and  the  case  was 
reported  by  Lord  Fullerton,  Lord  Ordinary  on  the  bills,  in  order  that  the  opinion  of  the 
Court  might  be  taken  as  to  the  meaning  of  the  word  "  expenses  "  in  his  interlocutor. 

The  respondent  pleaded, — That,  though  the  Lord  Ordinary  had  power  under  the 
bankrupt  statute  to  find  the  trustee  entitled  to  his  expenses  in  the  Sheriff-Court,  he  had 
not  done  so  expressly  here ; .  that,  as  an  appeal  is  given  by  the  statute  from  the  Sheriff- 
Court  to  the  Court  of  Session,  the  former  is  an  inferior  court,  as  in  the  ordinary  cases 
of  advocation  and  suspension ;  and  that,  in  advocations  and  suspensions,  the  expenses 
in  the  inferior  court  are  not  included  under  and  carried  by  a  general  finding  as  to 
expenses  in  the  interlocutor  of  the  Court  of  Session.^ 

The  appellant  pleaded, — That)  under  the  statute,  sequestration  was  a  Court  of 
Session  process,  the  Sheriff  acting  by  delegation  merely ;  and,  therefore,  that  the  word 
"  expenses  "  included  the  expenses  before  him,  as  well  as  those  incurred  in  the  Court 
of  Session. 

Lord  President. — Our  relation  to  the  Sheriff  in  a  sequestration  is  not  analogous  to 
that  which  we  hold  to  inferior  courts  in  cases  of  suspeusion  or  advocation.  The  process 
of  sequestration  originates  in  this  Court ;  and,  though  part  of  [810]  the  proceedings  are 
carried  on  before  the  Sheriff,  his  decisions  are  subject  to  its  review.  Regarding  the 
Sheriff,  then,  as  the  organ  of  this  Court,  I  think  that  the  general  finding  of  expenses 
carries  those  incurred  before  him. 

Lord  Mackenzie. — The  cases  of  advocations  and  suspensions  do  not  apply.  If  by 
an  appeal  is  meant  the  removal  of  a  cause  into  a  new  court,  it  is  an  abuse  of  terms  to 
call  by  that  name  the  process  by  which  the  deliverances  of  the  Sheriff  are  brought 
under  the  review  of  the  Court  of  Session.  The  Court  of  Session  is  a  court  of  review, 
and  the  note  of  appeal  is  just  of  the  same  nature  as  a  reclaiming  petition. 

Lord  Jeffrey. — Expenses  generally  mean  expenses  of  process.  Sequestration  is  an 
Inner  House  process;  and,  though  certain  powers  are  conferred  on  the  trustee,  the 
Sheriff,  and  the  Lord  Ordinary,  yet  all  their  proceedings  are  liable  to  review  in  the 
Inner  House. 

Lord  Fullerton. — This  case  is  clearly  distinguished  from  those  of  suspension  and 
advocation. 

The  Court  sustained  the  objection  to  the  auditor's  report 


No.  128.  vn.  Dunlop  810.    31  May  1845.     2nd  Div. 

William  Purves,  Petitioner. —  Whigham, 

William  Landell,  Eespondent. — More, 

Exj^ensea — Process — Appeal, — Where  the  Lord  Ordinary  had  sustained  a  defence  to  an 
action,  and  found  the  defender  entitled  to  expenses,  but  the  Inner  House  had  altered, 
reserving  expenses,  and  the  House  of  Lords  on  appeal,  had  remitted  to  the  Court 
with  directions  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  "  and  to  proceed 
further  as  shall  be  just  and  consistent  with  this  judgment," — Held,  in  conformity 
with  Stewart  v,  Scott,  11th  March  1836,  that  as  the  judgment  of  the  House  of  Lords 
exhausted  the  cause,  it  was  not  competent  fur  the  Court  to  award  the  expenses 
incurred  subsequent  to  the  Lord  Ordinary's  interlocutor,  prior  to  appeal,  with  regaid 
to  which  it  was  silent. 

Sequel  of  case  reported  of  dates  27th  May  and  20th  July  1842,  ante^  Vol.  IV.  pp. 
1300  and  1543. 

William  Landell  brought  an  action  against  William  Purves,  writer  in  Dunse,  for 


^  Graham  v,  Cuthbertson,  Dec.  20,  1828,  (7  S.  224). 
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relief  from  the  damages  and  expenses  in  which  he  had  heen  subjected  in  certain  legal 
proceedings  which  had  been  raised  against  him  by  a  party  whom  he  had  caused  to  be 
incarcerated  upon  a  Border-warrant ;  Purves  being  the  agent  who  had  advised  this  step, 
and  applied  for  the  warrant 

Purves  having  objected  to  the  relevancy  of  the  summons,  the  Lord  Ordinary  (of 
date  19th  March  1842)  pronounced  this  interlocutor: — *' Sustains  the  defence  of 
irrelevancy,  and  assoilzies  the  defender,  and  decerns;  finds  the  defender  entitled  to 
expenses." 

[811]  Landell  having  reclaimed,  the  Court,  on  the  27th  May  1842,  pronounced  the 
judgment  formerly  reported,  which  was  in  these  terms : — "  Alter  the  interlocutor  com- 
plained of,  find  the  summons  relevant,  and  remit  to  the  Lord  Ordinary  to  proceed  further 
in  the  cause,  reserving  all  questions  of  expenses. '^ 

By  a  subsequent  interlocutor,  Purves  obtained  leave  to  appeal.  The  judgment  of 
the  House  of  Lords  was  in  these  terms  : — **  It  is  ordered  and  adjudged,  by  the  Lords 
Spiritual  and  Temporal  in  Parliament  assembled — That  the  said  interlocutor  of  27th 
May  1842,  complained  of  in  the  said  appeal,  be,  and  the  same  is  hereby  reversed;  and 
it  is  further  ordered  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland, 
vith  directions  to  that  Court  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary  of  the 
19th  of  March  1842,  (mentioned  in  the  appeal,)  and  to  proceed  further  therein  as  shall 
be  just  and  consistent  with  this  judgment." 

Purves  then  presented  a  petition,  craving  the  Court  to  apply  the  judgment  of  the 
House  of  Lords,  and  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  and  to  find  him 
entitled  to  the  additional  expenses  incurred  by  him  in  the  Court  of  Session  since  the 
date  of  that  interlocutor. 

The  Lord  Justice  Clerk  agreed  with  the  opinion  expressed  by  Lord  Corehouse  in 
the  case  of  Stewart  v,  Scott,  11th  March  1836,  (14  S.  &  D.  p.  692,)  holding  that, 
wherever  the  terms  of  the  judgment  of  the  House  of  Lords  exhausted  a  case,  it  was  not 
competent  for  the  Court  to  deal  with  expenses  not  found  due  under  it. 

Lords  Msdwtn  and  Mongreiff  concurred. 

The  Court  accordingly  pronounced  this  interlocutor : — "Find  it  incompetent  to  give 
expenses  in  this  Court  subsequent  to  the  Lord  Ordinary's  interlocutor,  dated  19th  March 
1842 ;  but»  of  new,  find  the  defender  entitled  to  the  expenses  incurred  by  him  up  to 
the  date  of  that  interlocutor,  as  found  by  the  Lord  Ordinary." 

Atahoritie8.—8tewBi%  supra;  Forlongi?.  Taylor,  Jan.  19, 1838,  (16  S.  &  D.  p.  1168). 

[Cf.  Sawers  v.  M'Connell,  11  M.  451.] 


Ko.  129.  Vn.  Dnnlop  812.    3  June  1845.     let  Div. 

David  Cormack,  Petitioner. — R  S.  Gordon. 

Henry  Tod,  W.S.,  Eespondent. — Fatton. 

Process — Ikepenses — Agent  and  Client, — A  judgment  having  been  pronounced  in  the 
Court  of  Session,  by  which  a  party  was  found  entitled  to  expenses,  and  an  extract 
decree  therefor  allowed  to  go  out  in  the  name  of  her  agent ;  and  this  judgment  liaving 
been  reversed  on  appeal, — Held  that  the  appellant  was  entitled  to  obtain  repayment 
from  the  agent  of  the  sums  which  had  been  paid  to  him  in  terms  of  the  judgment 
reversed. 

A  judgment  was  pronounced  in  favour  of  Mrs.  Henderson,  in  the  circumstances  set 
forth  in  the  previous  report,^  on  the  5th  July  1842,  by  which,  inter  alia,  Cormack  was 
found  liable  to  her  in  expenses,  and  a  remit  was  made  to  the  auditor  to  tax  the  same 
and  report. 

Thereafter,  the  expenses  found  due  by  this  judgment  having  been  taxed  by  the 
auditor,  and  the  auditor's  report  having  come  before  Uie  Court,  an  interlocutor  was  pro- 

1  Ante,  IV.  1478. 
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nounced  on  17th  November  1842,  approving  of  the  report,  decerning  for  the  amount, 
and  allowing  extract  to  go  out  in  the  name  of  the  agent. 

The  expenses  decerned  for  by  the  above  interlocutor  of  17th  November  1842,  were 
paid  by  Cormack  to  Henry  Tod,  W.S.,  the  respondent's  agent,  in  whose  name  the  decree 
went  out  on  5th  December  1842. 

Cormack  appealed  to  the  House  of  Lords,  and  obtained  a  reversal.  The  judgment 
of  reversal  contained,  inter  alia,  the  following  order : — '*  That  the  said  respondent  do 
repay  to  the  said  appellant  the  costs  decerned  for  by  the  said  interlocutor  of  the  17th 
of  November  1842  appealed  from,  if  paid  by  the  said  appellant,  and  do  pay  to  the  said 
appellant  the  costs  incurred  by  him  in  the  Court  of  Session." 

Cormack  petitioned  the  Court  to  apply  this  judgment,  and  "  to  ordain  the  respon- 
dent and  her  agent,  the  said  Henry  Tod,  W.S.,  to  repay  to  the  petitioners  the  foresaid 
costs  decerned  for  by  the  said  interlocutor  of  17th  November  1842,  amounting  to 
L.108,  16s.  lOd.,  and  178.  9d.  as  the  dues  of  extract,  with  legal  interest  on  these  sums 
from  said  5th  December  1842,  the  date  at  which  they  were  paid  by  the  petitioner." 

The  petition  was  objected  to,  in  so  far  as  it  craved  payment  of  expenses  from  Mr. 
Tod,  the  respondent's  agent. 

Lord  President. — ^The  reversal  of  the  judgment  of  this  Court  makes  the  agent  liable 
to  pay  back  the  costs  recovered  by  him  under  it. 

Lord  Mackenzie. — ^The  agent  obtained  a  decree  for  expenses,  and  the  House 
[813]  of  Lords  reversed  that  judgment,  as  well  as  the  one  in  favour  of  his  client.  The 
reversal  implies  of  necessity  the  repayment  by  him  of  the  expenses  to  which  it  has 
been  found  that  his  client,  and  consequently  he  himself,  was  not  entitled.  Does  the 
agent  mean  to  say  that  he  is  to  keep  the  expenses,  after  the  judgment  under  which  he 
recovered  them  is  reversed  1 

Lords  Fullbrton  and  Jeffrey  concurred,  and 

The  Court  accordingly  granted  the  prayer  of  the  petition. 


No.  180.  vn.  Dunlop  813.     3  June  1845.     1st  Div.— Lord  Robertoon. 

Pierre  Ransan,  Junior,  and  Mandataries,  Respondent  and  Defender. — 

Sol.-Gen.  Anderson — Mackenzie, 

John  Mitchell,  Advocator  and  Pursuer. — Buchanan — Maitland. 

ISale — Contract — Price — Fraud— Process. — A  party  ordered  a  cargo  of  goods  of  a  stipu- 
lated quality,  and,  on  receiving  them,  intimated  to  the  vendor  that  they  were  of  an 
inferior  quality,  and  that  they  had  been  deposited  in  a  bonded  warehouse  at  his  risk  ; 
thereafter  Ke  removed  from  the  warehouse,  without  legal  warrant,  and  appropriated 
to  his  own  use,  the  greater  part  of  the  goods : — Held,  1.  That  he  was  liable  for  the 
contract-price  of  the  remainder.  2.  That  he  could  not  maintain  an  action  against  the 
vendor  for  fraudulent  breach  of  contract. 

In  the  summer  of  1841,  Mitchell  entered  into  an  agreement  with  Ransan,  by  which 
the  latter  was  to  send  him  a  cargo  of  fine  cork  from  Figueras.  The  price  of  ^e  cork 
was  to  be  11,700  milrees  per  quintal;  but  no  particular  quantity  was  fixed  upon,  it 
being  agreed  merely  that  Ransan  was  to  ship  as  much  as  he  had. 

Certain  advances  were  made  by  Mitchell  to  Ransan  to  complete  the  agreement,  and 
about  390  cwt.  of  cork  was  shipped  on  board  a  vessel  belonging  to  the  former.  On  the 
arrival  of  the  cork  in  Glasgow,  Mitchell  was  dissatisfied  with  its  quality ;  he,  in  con- 
sequence, stored  it  in  a  bonded  warehouse,  and  wrote  to  Ransan,  complaining  that  it 
was  of  inferior  quality,  stating  that  it  bad  been  deposited  at  his  disposal,  and  calling  on 
him  to  pay  back  the  money  which  had  been  advanced  on  account  of  it. 

Before  an  answer  to  this  letter  was  received,  Mitchell  presented  a  petition  to  the 
Sheriff  of  Lanarkshire,  praying  that  a  remit  might  be  made  to  two  cork-manufucturers 
to  inspect  and  value  the  cork  as  it  lay  in  the  warehouse,  and,  in  the  event  of  its  being 
found  that  the  value  of  it  was  less  than  the  sums  advanced  by  him  to  Ransan,  to  reserve 
action  to  him  for  the  difference.     No  opposition  having  been  made  to  this  petition, 


mDimlop.  RANSAN,   ^.    V.    MITCHELL.  237 

Baosan  being  then  abroftd,  and  it  not  having  been  intimated  to  him,  a  [814]  remit  was 
made  by  the  Sheriff  to  two  valuators,  who  valued  the  cork  at  L.577,  Ss.  2d.,  and  this 
being  a  smaller  sum  than  that  at  which  Mitchell  estimated  his  advances,  an  interlocutor 
in  absence  was  pronounced  on  their  report,  reserving  to  him  right  of  action  for  his  over- 
advances. 

After  this,  part  of  the  cork  was  taken  out  of  the  warehouse  and  used  up  by  Mitchell, 
and,  when  Bansan  arrived  in  Glasgow,  and  went  to  examine  the  quality  of  the  goods, 
he  found  that  only  about  forty  cwt.  of  the  quantity  originally  sent  remained. 

In  October  1842,  Ransan  raised  an  action  against  Mitchell  in  the  Sheriff-court  of 
Glasgow,  in  which  he  alleged  that  the  cork  shipped  was  of  the  stipulated  quality,  and 
oonduded  for  payment  of  the  balance  of  the  price  agreed  upon. 

Mitchell,  in  defence,  pleaded  inter  alioj  that  Ransan  had  failed  to  furnish  cork  of 
the  stipulated  quality,  and  therefore  that  he  was  entitled  to  repudiate  the  contract ;  and 
that,  not  having  used  any  of  the  goods  until  after  failure  to  repay  his  advances,  he  was 
warranted  in  appropriating  them  for  the  purpose  of  meeting  these  advances. 

A  record  was  made  up,  and  the  Sheriff-substitute  pronounced  the  following  inter- 
locutor, and  note  : — '*  Having  considered  the  closed  record,  for  the  reasons  stated  in  the 
following  note,  finds  the  defender  liable  to  the  pursuers  in  payment  of  the  sums  of 
L266,  I6s.  4|d.,  with  the  legal  interest  thereof  from  the  30th  October  1841,  and  of 
L4,  17s.,  with  interest  as  libelled."^ 

[815]  This  judgment  was  ultimately  adhered  to  by  the  Sheriff  on  the  22d  May  1844. 

Mitchell  advocated ;  and  at  the  same  time  raised  an  action  of  declarator  and  damages 

I  "  NoTK. — In  this  case,  the  averments  and  admissions  of  parties  appear  sufficient  to 
dispose  of  the  case,  without  any  further  proof  whatever  being  necessary.  It  is  agreed 
on  both  sides,  that  the  final  bargain  between  the  parties  bore,  that  the  pursuer  was  to 
ship  for  the  defender  from  Figueras,  a  cargo  of  fine  cork,  at  the  fixed  price  of  11,700 
mibees  per  quintal ;  that  no  particular  quantity  was  agreed  on,  it  being  arranged  that 
the  pursuer  was  to  ship  as  much  fine  cork  as  he  had,  and  to  ballast  and  fill  up  the 
Teasel  with  salt  Under  this  agreement  a  cargo  of  cork  was  shipped  by  the  pursuer  on 
boaid  the  defender's  vessel  *  Oporto.'  The  cork,  on  its  arrival  in  Glasgow,  was  examined 
by  the  defender,  who  wrote  to  the  pursuer,  complaining  of  its  quality,  refusing  to 
receive  it,  and  stating  that  it  was  in  the  mean  time  stored  at  Glasgow.  Not  receiving 
an  answer  to  this  letter  when  he  expected,  he  presented  the  petition  No.  4-5.  After 
which  he  admits  that  he  withdrew  from  the  store  and  used  up  a  part  of  the  cork  in 
question,  so  that  on  the  pursuer  arriving  in  Glasgow,  only  the  remainder  of  it  was 
forthcoming.  There  can  be  no  doubt  that^  in  the  ordinary  case  of  a  sale,  where  the 
price  has  been  previously  fixed,  the  purchaser  must  either  pay  the  agreed  on  price,  or, 
if  the  cargo  be  not  conform  to  order,  he  must  return  it  entire ;  and  if  he  has  broken 
balk  and  used  any  part  of  it,  he  will  be  debarred  from  afterwards  objecting  to  the 
quality  or  price.  The  principal  question,  therefore,  in  this  case  is,  whether  either  the 
previous  letter  of  objection,  or  the  proceedings  under  the  petition  4-5,  placed  the 
defender  in  a  different  position,  and  authorized  him  to  dispose  of  the  cork,  without 
incorring  the  usual  liabiHty  consequent  on  breaking  bulk.  After  a  careful  consideration 
of  the  point,  the  Sheriff-substitute  is  convinced  that  this  is  not  the  case.  The  letter  of 
objection  cannot  by  itself  have  such  an  effect ;  for  it  appears  plain,  that  if  a  purchaser 
first  writes  to  the  seller,  refusing  to  receive  the  goods,  and  then  breaks  bulk,  and  uses 
them,  he  will  be  held  as  departing  from  his  objections,  and  be  liable  for  the  contract 
price.  Nor  do  the  proceedings  under  the  petition.  No.  4-5,  appear  to  afford  the 
defender  any  more  effectual  protection.  Had  he  procured  a  warrant  from  the  Court, 
aathorizing  him  to  dispose  of  the  cork  in  repayment  of  his  advances,  he  would  have 
stood  in  a  very  different  position  ;  as  it  is,  however,  all  he  asked  was  a  remit  to  skilled 
penoDS  to  value  the  cork,  and  that  ac^tion  should  be  reserved  to  him  against  the 
parsuer.  He  did  not  ask,  and  of  course  could  not  obtain,  any  warrant  empowering  him 
to  dispose  of,  or  meddle  with,  the  cork  in  any  way ;  and  if  he  chose  afterwards  at  his 
own  hand,  and  without  any  authority  to  do  so,  he  must  submit  to  the  consequences. 
The  pursuer  was  entitled  either  to  receive  the  agreed  on  price,  or,  if  the  cork  was  not 
accoiding  to  the  bargain,  he  was  entitled  to  have  it  returned  to  him,  that  be  might 
make  the  most  of  it ;  and  if  the  defender,  without  the  protection  of  the  Court,  disposed 
of  tiie  pursuer's  cork,  he  must  unquestionably  pay  the  agreed  on  price  for  it." 


238  BANSAN,   ftc.    1*.    MITCHELL.  VIL  DniUop. 

against  Kansan,  to  have  it  found  and  declared  that  the  original  Agreement  between  them 
had  become  void  and  ineffectual,  in  consequence  of  Ransan's  having  "  fraudulently  and 
dishonestly  failed  to  deliver  goods  of  the  description  and  quality  stipulated ; "  and  con- 
cluding for  damages  in  consequence.  Defences  were  given  in  by  Ransan,  but  no  new 
averments  were  made  on  either  side,  in  addition  to  those  already  made  in  the  original 
action  in  the  inferior  court  On  the  7tb  December  1844,  the  Lord  Ordinary  pronounced 
an  interlocutor  closing  the  record  on  the  summons  and  defences ;  and  coiyoining  the 
action  with  the  process  of  advocation  at  Mitchell's  instance,  also  in  dependence. 

A  motion  was  then  made  by  Mitchell  to  have  the  case  remitted  to  the  issue-clerks, 
in  order  to  have  an  issue  prepared  to  try  the  question  of  fraud  ;  and  a  counter-motion 
was  made  by  Ransan  for  a  diligence  to  recover  excerpts  from  the  books  of  the  custom- 
house and  the  bonded  warehouse,  as  evidence  with  regard  to  the  depositation  of  the 
cork,  and  its  subsequent  removal  by  Mitchell. 

On  the  29th  January  1845,  the  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— '^The  Lord  Ordinary  having  heard  parties'  procurators  in  this  conjoined 
process,  and  considered  the  closed  record,  and  having  also  specially  considered  the 
motion  on  the  part  of  the  defender  for  a  diligence  to  recover  evidence  of  the  entries  in 
the  books  of  the  custom-house,  with  respect  to  the  deposit  of  the  cork  in  question,  and 
subsequent  withdrawal  thereof  by  the  pursuer,  from  time  to  time,  for  the  purpose  of 
consumption,  and  by  which  deposit  and  consumption  the  defender  maintains,  in  point 
of  law,  that  the  pursuer  is  barred  from  refusing  payment  of  the  price,  and  any  enquiry 
into  the  alleged  fraud  is  superseded ;  and  also  the  counter-motion,  on  the  part  of  the 
pursuer,  to  have  the  case  remitted  to  the  issue-clerks,  with  the  view  of  having  an  issue 
prepared,  to  try  the  question  of  fraud  now  stated  against  the  defender,  in  the  trans- 
mission of  cork  of  an  inferior  quality:  Finds,  1st,  With  respect  to  the  [816]  said 
motion  on  the  part  of  the  defender,  that  the  said  entries,  however  sufficient  to  establish 
the  terms  of  the  deposit,  and  the  dates  of  taking  delivery  of  the  cork,  would  not  be 
conclusive  of  themselves  on  this  branch  of  the  case,  and  would  leave  open  much 
necessary  enquiry  with  respect  to  the  circumstances  in  which  the  deposit  was  made, 
and  also  as  to  the  communications  which  passed  between  the  parties,  the  state  of 
advances  made  by  the  pursuer  on  account  of  the  cork,  and  other  considerations  touching 
the  consumption  thereof,  as  to  which  there  are  various  conflicting  averments  on  record ; 
and  therefore  refuses,  in  hoc  siatUj  the  said  motion  on  the  part  of  the  defender,  reserving 
for  him  to  apply  for  the  said  diligence,  or  for  any  other  diligence  which  may  appear 
competent  at  a  future  stage  of  the  cause.  2dly,  As  to  the  motion  on  the  part  of  the 
pursuer  to  remit  the  case  to  the  issue-clerks,  in  respect  that  the  averment  in  the  summons 
raised  in  this  Court,  of  a  fraudulent  and  dishonest  mixing  of  the  cork-wood  is  made 
therein,  as  is  admitted  in  the  defences,  for  the  first  time,  and  goes  substantially  to  the 
voidance  of  the  whole  contract ;  and  also  in  respect  that  it  is  competent  for  the  defender 
to  suggest  any  issue  on  his  part  which  he  may  think  proper,  and  which,  if  suitable,  will 
be  allowed  by  the  Court ;  and  finally,  in  respect  that,  on  approval  of  the  issue  or  issues, 
it  is  competent  for  the  defender  to  suggest  such  order  in  the  trial  thereof  as  he  may 
think  fit  j  and  that  any  motion  on  that  subject  will  be  disposed  of,  when  made,  in  such 
manner  as  the  Court  shall  deem  just :  Before  further  procedure,  remits  the  cause  to  the 
issue-clerks  to  prepare  such  issue  or  issues  as  may  appear  proper  and  necessary  for  the 
trial  of  the  question  between  the  parties  in  this  conjoined  process.'' 

Bansan  reclaimed,  and  pleaded ; — 

1.  That  the  remit  to  the  issue-clerks  was  not  the  proper  course  to  take  in  the  circum- 
stances of  the  case,  as  there  was  already  a  sufficiency  of  facts  admitted  to  be  nroved,  to 
furnish  grounds  for  its  decision ;  and  as  he  was  ready,  if  it  was  thought  that  there  was 
not  enough,  to  supply  the  deficiency  by  means  of  written  evidence. 

2.  That  the  fact  of  the  pursuer  having  broken  bulk,  and  consumed  part  of  the 
goods,  rendered  the  contract  binding  upon  him,  and  barred  him  from  refusing  payment 
of  the  contract  price ;  and  that  it  was  a  sufficient  answer  even  to  prevent  any  enquiry 
into  th^  alleged  fraud  on  the  part  of  the  defender ;  ^  but  that  the  only  grounds  on  which 
the  charge  of  fraud  was  founded,  were  the  averments  which  the  pursuer  had  already 


1  Smith's  Mercantile  Law,  p.  472 ;  Jafiray  v.  Boag,  Dec.  7,  1824,  (3  S.  375);  Watt 
V,  Glen,  Feb.  6,  1829,  (7  S.  372). 
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made  in  the  action  in  the  inferior  court,  where  such  a  charge  was  not  hrought ;  and 
that  the  action  of  declarator  and  damages  was  therefore  incompetent. 

Mitchell  pleaded ; — 

[817]  1.  That  as  he  had  made  an  averment  of  fraud  on  the  part  of  the  defender, 
which  must  at  present  he  assumed  to  he  true,  he  wsa  entitled  to  go  to  a  jury  in  order 
to  suhstantiate  it. 

2.  That  the  rule  that  a  purchaser  hy  intermeddling  with  goods,  which  he  had  at 
first  repudiated,  subjected  himself  to  the  contract  price,  was  not  inflexible ;  but  that  a 
new  contract  might  be  created  by  implication,  by  which  he  would  become  liable  only 
for  the  actual  value  of  the  remainder.' 

He  ultimately  admitted  at  the  bar  a  certified  excerpt  from  the  custom-house  books, 
produced  by  Ransan,  showing  that  the  whole  of  the  cork,  except  forty-one  cwts.,  had 
been  withdrawn  from  the  bonded  warehouse  by  him  at  different  times,  and  in  various 
quantities. 

Lord  President. — I  think  that  it  is  quite  impossible  to  adhere  to  the  Lord  Ordinary's 
interlocutor.  After  all  the  proceedings  that  took  place  in  the  inferior  court  in  the  first 
action,  is  it  possible  for  Mitchell  to  say  that,  merely  because  he  now  comes  forward  with 
broad  allegations  of  fraud  in  his  summons,  he  can  get  these  mixed  up  with  the  original 
case,  and  then  send  the  whole  question  to  a  jury  1 

If  Mitchell  had  intended  to  repudiate  the  bargain,  he  should  not  have  touched  the 
cork  ;  but  he  was  not  entitled  to  take  as  much  as  would  reimburse  him  for  his  alleged 
advances,  and  say,  at  the  same  time,  that  he  did  not  take  it  in  implement  of  the  contract. 
By  using  the  goods,  he  left  the  ground  he  at  first  stated  he  was  to  occupy,  and  adopted 
the  contract. 

Lord  Mackenzie. — I  am  of  the  ssime  opinion.  This  appears  to  be  a  case  of  by  no 
means  an  uncommon  sort.  B%nsan  says  that  he  sent  good  cork,  while  Mitchell  says 
that  the  cork  was  bad.  Now,  suppose  that  the  latter  statement  were  true,  and  even 
that  bad  goods  were  sent  intentionally — What  is  to  be  done  ?  Why,  just  what  happens 
every  day — the  merchant  says  I  repudiate  the  bargain,  and  deposit  the  goods  at  your 
risk.  But  then,  though  goods  of  an  inferior  quality  were  improperly  sent,  prices  may 
rise,  and  they  may  consequently  become  more  valuable,  and  the  merchant  may  take  and 
dispose  of  them  after  all.  Now,  if  he  did  so,  could  he  say  that  he  would  repudiate  the 
contract  still  ?  But  here,  Mitchell  has  taken  and  used  nearly  the  whole  of  the  cork, 
which  he  at  first  rejected  as  being  of  bad  quality,  and  therefore  he  is  not  entitled  either 
to  refuse  implement  of  his  part  of  the  contr&ct,  or  to  claim  damages  for  a  fraudulent 
breach  of  it  on  the  part  of  Bansan. 

Lord  Fullsrton. — Now  that  the  statements  of  the  pursuer,  which  it  was  the  object 
of  the  diligence  to  establish,  are  admitted,  it  is,  of  course,  unnecessary  to  notice  the 
first  part  of  the  Lord  Ordinary's  interlocutor  refusing  the  pursuer's  demand  of  a 
diligence. 

But,  upon  considering  the  facts  as  we  have  them  established  or  admitted,  I  agree 
with  your  Lordships  in  thinking  that  the  last  part  of  the  interlocutor  must  be  altered ; 
that  there  is  no  room  for  a  remit  to  the  issue-clerks ;  and  that  we  ought  at  once  to 
return  to  the  interlocutor  of  the  Sheriff. 

[818]  Not  that  I  think  the  special  allegation  of  fraud  may  not  in  some  cases  be  of 
great  importance ;  as,  for  instance,  where  the  party  taking  and  using  the  goods  has  been 
thrown  off  his  guard  by  the  representations  of  the  seller,  and,  reljring  on  his  honesty, 
has  dispensed  with  that  caution  which  he  might  otherwise  have  exercised. 

All  such  considerations  are  clearly  out  of  this  case. 

Here  it  is  admitted,  nay,  it  is  averred  and  proved  by  the  defender  himself,  that  on 
the  arrival  of  the  goods,  his  attention  was  called  to  their  alleged  inferior  quality ;  and 
that  he  wrote  instantly  to  the  pursuer  complaining  of  that  breach  of  contract,  and 
intimating  that  they  were  put  into  the  bonded  warehouse,  where  they  lay  at  the  pursuer's 
disposal. 

Then,  again,  the  defender  refers  to  the  proceedings  had  on  his  part  before  the 
Sheriff  in  February  1842 — proceedings  quite  sufiicient  to  show  that   the  defender's 

I  OkeU  V.  Smith,  (1  Starkie,  107) ;  Fleming  v.  Simpson,  1806,  (1  Campbell,  40). 
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attention  had  been  called  to  the  qtiality  of  the  cork ;  though  I  may  add,  that  in  my 
opinion  they  were  from  their  nature  quite  irregular,  and  incapable  of  raising  any  pre- 
sumption whatever  against  the  pursuer.  In  the  first  place,  the  application  was  certainly 
founded  on  a  misrepresentation,  both  of  the  terms  of  the  bargain,  and  of  the  defender's 
letter.  2dly,  And  what  is  of  more  importance ;  the  prayer  is  not  for  a  report  on  the 
quality  of  the  cork-wood,  but  merely  of  its  nature,  as  compared  with  the  sums  which 
the  defender  had  paid  for  it ;  and  accordingly  the  report  obtained  says  not  one  word  of 
the  bad  quality  of  the  cork-wood,  but  merely  states  its  nature,  as  amounting  only  to 
L.577,  and  less  by  L.227  than  the  sum  the  defender  paid  for  it.  It  is  clear  that  such 
a  report  is  quite  irrelevant,  or  it  at  least  proves,  not  that  the  cork-wood  was  of  inferior 
quality,  but  merely  that  the  defender  had  paid  more  for  it  than  it  would  fetch,  at  the 
time  of  valuation,  in  the  Glasgow  market. 

But  however  ineffectual  these  proceedings  were  to  raise  any  presumption  against 
the  pursuer,  they  are  quite  irrelevant,  as  showing  that  the  defender's  attention  had  been 
called  to  the  quality  and  nature  of  the  goods. 

Now,  if  matters  had  been  allowed  to  remain  as  they  were,  the  defender  might  yet 
have  been  admitted  to  prove  the  inferior  quality  of  the  cork-wood ;  and  on  that  being 
proved,  to  annul  the  baigain. 

But  it  is  now  established  by  his  admission,  that  he  did  not  allow  the  matters  to 
remain  as  they  were,  but  from  the  February  till  the  March  he  continued  to  use  the  cork- 
wood as  his  own,  to  take  it  out  of  bond,  portion  by  portion,  as  he  wanted  it,  and  to 
work  it  up  for  his  own  purposes. 

I  think  that,  in  these  circumstances,  this  is  the  case  where  we  are  bound  to  apply 
the  ordinary  rule,  and  to  hold,  that  whatever  objections  the  defender  might  originally 
have  had,  he  has  passed  from  them,  by  taking  and  using  the  goods.  The  alleged  inferior 
quality  of  the  goods  might  have  enabled  him  to  repudiate  the  contract  altogether.  But 
by  taking  and  using  the  goods,  to  which  he  had  no  right  but  through  the  contract,  he 
has  actually  adopted  the  contract ;  and  the  whole  admitted  facts  of  the  case  show  that 
he  did  so  with  his  eyes  open,  and  quite  aware  of  all  the  objections  which  he  now  seeks 
to  establish. 

These  considerations  seem  to  me  conclusive  against  the  counter-action,  which  the 
defender  did  not  bring  till  after  the  judgment  was  pronounced  against  him  by  the 
Sheriff;  and  which,  besides,  is  founded  on  an  assumption  directly  disproved  by  the 
admitted  facts  of  the  case. 

The  summons  is  rested  on  the  alleged  rejection  of  the  goods  by  the  defender, 
[819]  and  concludes  for  declarator  that'  the  contract  came  to  an  end,  and  that  the 
defender  is  entitled  to  recover  the  price  which  he  had  paid.  It  does  not  say  one  word 
of  the  defender  having  taken  possession  of  the  goods.  In  short,  it  is  just  the  action 
which  the  defender  would  have  raised,  if  the  cork-wood  were  at  this  moment  lying  in 
the  bonded  warehouse.  I  think  it  quite  clear  that  the  admitted  facts  of  the  case  are 
sufficient  to  bar  such  an  action,  and  that,  therefore,  absolvitor  ought  to  be  pro- 
nounced on  it,  while,  in  the  advocation,  the  case  ought  to  be  remitted  simpliciier  to  the 
Sheriff. 

Lord  Jeffrey. — On  the  whole,  I  concur  with  the  opinions  expressed.  I  think  that 
a  JQst  and  effectual  repudiation  of  the  contract  at  one  period  took  place,  but  that  that 
repudiation  was  afterwards  as  effectually  retracted,  and  the  contract  adopted  by  Mitchell's 
breaking  bulk,  and  disposing  of  the  cork  without  a  legal  warrant.  At  one  time  I  per- 
plexed myself  with  one  extreme  hypothetical  case.  I  supposed  a  fraud  more  gross  than 
that' which  is  alleged  to  have  been  committed  here,  for  here  there  is  nothing  extrava- 
gantly fraudulent  pretended.  Suppose  one  man  writes  to  another  to  send  him  a  service 
of  silver  plate,  and  advances  money  to  procure  it,  and  then,  when  it  is  sent  home,  finds 
out  that  it  is  only  plated  tin,  and  not  silver  at  all.  It  occurred  to  me,  in  a  case  of  this 
kind,  would  the  mere  omission  to  obtain  the  authority  of  a  magistrate,  in  the  event  of 
his  having  rashly  said  that  be  held  the  base  stuff  at  the  risk  of  the  other  party,  and 
then  proceeding  to  sell  it  for  what  it  would  bring,  bind  him  to  the  terms  of  the  contract, 
and  prevent  him  from  bringing  an  action  for  repetition  ?  I  Would  have  hesitated  to  say 
that  it  should.  But,  looking  at  a  common  case  of  this  kind,  I  hold  the  doctrine  laid 
down  in  the  books  to  be  sacred,  that  if  you  make  use  of  the  goods  sent  to  you,  notwith- 
standing an  allegation  of  the  inferiority  of  their  quality,  and  consequent  breach  of  the 
bargain,  you  have  made  your  election,  and  must  stand  by  the  contract. 
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The  Conrt  accordingly  recalled  the  interlocutor  of  the  Lord  Ordinary  in  the  advoca- 
tion— repelled  the  reasons  of  advocation — and,  in  the  action  of  damages,  sustained  the 
defences,  and  assoilzied  the  defender. 

[Cf.  PadgeU  v.  M'Nair,  15  D.  78,  79,  82.] 
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Maby  Eitchie  or  Alcock,  and  John  Gilbert,  her  Curator  Bonis,  Pursuers. 

—G.  G.  Bdl—Pattison, 

James  Barclay,  Defender. — Solicitor-General  Anderson — Patton, 

» 
Husband  anil  Wife — Forum  Competens — Curator  Bonis. — Circumstances  in  which  held, 
that  a  married  woman,  living  separate  from  her  husband,  and  engaged  in  the  manage- 
ment of  her  own  heritable  property,  with  the  assistance  of  a  curcUor  bonis,  could  be 
competently  sued  in  an  action  of  damages  founded  upon  an  act  performed  by  her  in 
the  course  of  her  management. 

In  1837,  the  pursuer,  who  was  bom  in  Scotland,  was  married  in  England  to  Ralph 
Henry  Alcock,  at  that  time  a  domiciled  Englishman.  By  [820]  an  antenuptial  marriage 
contract,  Mrs.  Alcock  conveyed  certain  heritable  subjects  belonging  to  her,  situate  in 
Dundee,  to  trustees  for  her  own  behoof,  excluding  her  husband's  yu0  mariti;  but  the 
trustees  nominated  in  the  deed  having  refused  to  act,  a  curator  bonis  was  appointed  in 
their  place. 

Soon  after  their  marriage,  Mrs.  Alcock  and  her  husband  came  to  Dundee,  and 
resided  there  some  months,  when  Mr.  Alcock  returned  to  England.  In  the  summer  of 
1839  he  came  back  to  Dundee,  and  resided  there  till  January  1840,  when  he  again 
returned  to  England ;  and  since  that  time  the  pursuer  and  he  have  lived  separately. 

Mrs.  Alcock,  in  the  year  1839,  with  the  concurrence  of  her  then  curator  bonis^  let 
one  of  herliouses  in  Dundee  to  the  defender  Barclay ;  but,  about  the  removing  term  of 
Whitsunday  1840,  she  ejected  him  from  possession,  in  such  a  manner  as  to  lead  him  to 
adopt  l^ral  proceedings  against  her. 

In  November  1840,  he  brought  an  action  in  the  Bailie-court  of  Dundee,  to  which  he 
called  as  parties,  Mrs.  Alcock,  her  husband,  and  her  then  curator  bonis,  Edmund  Baxter ; 
concluding  in  his  summons,  upon  the  narrative  of  certain  violent  and  illegal  acts  on  the 
part  of  Mrs.  Alcock,  for  the  sum  of  L.50,  in  name  of  damages  and  solatium.  The 
ezecQtion  of  this  summons  bore  that  the  messenger  had  left  a  copy  of  it,  with  a  copy  of 
citation,  *'  for  each  of  the  said  Mrs.  Mary  Ritchie  or  Alcock,  Ralph  Henry  Alcock,  and 
Edmund  Baxter,  in  the  hands  of  a  servant,  within  their  respective  dwelling-places  in 
Dundee." 

Mrs.  Alcock  and  her  curator  bonis  appeared  and  defended  this  action,  but  stated  no 
objection  to  the  execution  as  incorrect  or  defective,  nor  to  the  jurisdiction  of  the  magis- 
tntes  to  entertain  the  case. 

A  proof  having  beeii  led,  the  magistrates  decerned  against  Mrs.  Alcock  for  the  sum 
of  L50,  with  expenses ;  but  the  decree  prohibited  execution  against  her  person  during 
the  subsiBtence  of  the  marriage,  and  restricted  it  to  the  separate  property  belonging  to 
her,  from  which  the  Jus  mariti  was  excluded.  Barclay  gave  a  charge  upon  this  decree, 
and  raised  letters  of  horning,  which  bore  to  proceed  upon  an  extract  of  it,  *^  shown  to 
the  Lords  of  our  Council  and  Session,"  and  to  be  issued,  "  because  the  Lords  have  seen 
the  precept  above  mentioned ; "  but  the  letters  themselves  did  not  make  mention  of  a 
precept 

Mrs.  Alcock  brought  the  present  action  of  reduction  of  the  decree,  and  the  letters  of 
homing  proceeding  upon  it,  concluding  that  they  should  be  set  aside  on  the  grounds, 
nUer  alia — 1.  That  the  letters  of  homing  were  disconform  to  the  warrant  upon  which 
they  bore  to  proceed.  2.  That  the  magistrates  of  Dundee  had  no  jurisdiction  over  her, 
in  respect  that  her  husband  was  a  domiciled  Englishman  at  the  time  of  the  action.  3. 
That  her  husband  was  not  properly  called  as  a  defender  for  his  interest,  as  he  was  not 
ittkkat  in  Dundee  at  the  time  when  the  summons  was  executed.  4.  That  her  curator 
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bonis  being  an  officer  appointed  by  the  Supreme  [821]  Court,  was  amenable  to  its  juris- 
diction only,  and  not  to  that  of  any  inferior  court. 

Defences  having  been  given  in  for  Barclay,  and  a  record  made  up,  Mrs.  Alcock 
pleaded ; — 

1.  That  the  letters  of  homing  called  for  are  null  and  void,  and  reducible,  being  dia- 
conform  to  the  warrant,  and  bearing  to  proceed  in  respect  of  the  Lords  having  seen 
"  the  precept  above  mentioned,"  while  the  letters  in  their  narrative  contain  no  mention 
of  any  precept. 

2.  That  the  legal  domicile  of  the  pursuer,  Mrs.  Alcock,  being  that  of  her  husband, 
and  he  being  at  the  date  of  the  action  domiciled  in  England,  the  Bailie-court  of  Dundee 
had  no  jurisdiction  to  entertain  the  action,  and  the  decree  called  for  is  therefore  null 
and  void. 

3.  That  the  pursuer  being  a  married  woman,  could  not  competently  be  sued  with- 
out calling  her  husband  as  a  party,  and  duly  citing  him ;  and  he  not  being  resident  in 
Dundee  at  the  time,  nor  for  eleven  months  preceding  the  date  of  the  action,  could  not 
be,  and  was  not,  cited  to  the  action.  The  decree  is  therefore  null  and  void,  as  proceed- 
ing against  a  married  woman  without  any  citation  against  her  husband.^ 

4.  That  the  action  in  the  inferior  court  having  been  directed  against  the  pursuer's 
husband,  as  well  as  the  pursuer,  the  defender  cannot  now  be  allowed  to  maintain  or 
plead  that  the  action  was  good  without  citing  him,  or  making  him  a  party. 

5.  That  the  curcUor  bonis  of  the  pursuer,  Mrs.  Alcock,  being  an  officer  appointed  by 
this  Court,  was  not  amenable  to  the  jurisdiction  of  the  Bailie-court  of  Dundee,  or  of 
any  inferior  court,  and  the  action  which  was  directed  against  him,  was  therefore  null, 
for  want  of  jurisdiction.  His  appearance  to  protect  the  trust-estate  under  his  charge 
did  not  supply  the  place  of  the  pursuer's  husband  as  a  curcUor  ad  litem  to  her. 

Barclay  pleaded ; — 

1.  That  no  objection  having  been  taken  in  the  inferior  court  on  the  ground  of 
defective  citation,  or  defective  jurisdiction,  and  issue  having  been  joined,  and  a  proof 
led  upon  the  merits,  without  any  statement  of  these  preliminary  and  properly  initial 
pleas,  these  objections  cannot  now  be  competently  stated. 

2.  That  the  action  having  arisen  out  of  personal  and  individual  actings  of  the  pursuer, 
in  violation  of  a  contract  of  lease  entered  into  with  her,  and  with  reference  to  property 
of  which  she  has  the  exclusive  right  of  property  and  management,  the  proceedings  were 
rightly  instituted  and  proceeded  in  against  her,  even  although  her  husband  should  not 
have  been  properly  cited,  more  especially,  seeing  that  her  curcUor  bonis  was  also  called.^ 

[822]  3.  That  the  institution  of  the  present  action  by  the  pursuer,  with  concurrence 
of  her  curator  bonis,  and  without  the  concurrence  of  her  husband,  is  conclusive  in  a 
question  with  the  pursuer,  as  to  the  proper  citation  of  parties  in  the  court  below. 

4.  That  the  magistrates  had  sufficient  jurisdiction  to  try  the  question  brought  before 
them,  both  with  reference  to  the  nature  of  the  action-  itself,  the  residence  and  true 
domicile  of  the  pursuer  within  the  royalty,  her  state  of  separation  from  her  husband, 
and  her  possession  of  her  subjects  there ;  and  the  curator  bonis,  as  administrator  of  an 
estate  situated  within  the  royalty,  and  as  resident  there,  was  competently  and  properly 
called  as  a  party. 

5.  That  the  pursuer  must  be  held  to  have  been  responsible  for  her  violation  of  the 
contract  of  lease,  and  her  individual  misconduct  in  the  Scotch  courts,  and  if  so,  the 
proceedings  actually  adopted  must  be  held  good,  it  being  impossible  to  have  effectually 
called  her  husband,  who  was  a  foreigner,  without  effects,  real  or  movable,  within 
Scotland. 

On  the  21st  December  1844,  the  Lord  Ordinary  pronounced  the  following  inter- 
locutor : — *^  Kepels  the  first  reason  of  reduction ;  also  repels  the  reason  of  r^uction 
founded  on  the  want  of  jurisdiction  in  the  burgh  court  over  the  pursuer,  Mrs.  Alcock, 
in  the  action  brought  against  her  at  the  instance  of  the  present  defender,  James  Barclay, 
which  plea  of  want  of  jurisdiction  is  insisted  in  for  the  first  time  in  the  present  process, 
and  the  decree  in  which  action  prohibits  execution  against  the  person  of  the  said  pursuer 
during  the  subsistence  of  her  marriage,  and  thereby  restricts  it  to  execution  against  her 


1  Freebaime,  Dec.  8,  1749,  (M.  6080). 

2  Chumside  v.  Currie,  July  11,  178,  (M.  6082);  Orme  v.  Differs,  Nov.  30,  1833, 
(12  8.  p.  149). 
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separate  estates  enjoyed  by  her,  exclusive  of  her  husband's  ^u^  mariti  or  right  of  adminis- 
tration ;  and  repels  also  the  reason  of  reduction  founded  on  the  ground  that  Balph  Henry 
Alcock,  the  husband  of  the  pursuer,  had  no  dwelling-place  in  Dundee  at  the  date  of  the 
execution  of  the  summons  against  him,  in  respect  of  the  ex  facie  regular  execution  pro- 
duced, of  which  no  reduction  has  been  brought :  And  further,  separcUim  and  esto,  that 
the  said  alleged  falsehood  in  the  execution  of  the  summons  against  the  said  Ealph  Henry 
Alcock  could  competently  be  enquired  into  in  the  present  process  without  the  necessity 
of  a  reduction ;  and  assuming  it  was  true  that  the  said  Ralph  Henry  Alcock  had  no 
dwelling-place  in  Dundee  at  its  date,  repels  the  reason  of  reduction  founded  on  the 
allegation  that  he,  the  said  Balph  Henry  Alcock,  was  not  regularly  made  a  party  to  the 
foresaid  action,  in  respect  that,  in  the  circumstances,  it  was  not  necessary,  in  order  to 
.  enable  the  said  action  to  be  proceeded  with,  that  he  should  be  made  a  party  to  it ;  and, 
before  further  answer,  appoints  the  case  to  be  enrolled." 

The  pursuer  reclaimed. 

A  doubt  was  raised  at  the  bar,  whether  there  was  sufficient  evidence  on  the  record 
of  the  pursuer's  husband  never  having  been  in  Dundee  after  the  month  of  January 
1840  —  and  consequently,  whether  the  execution  of  the  citation  returned  by  the 
messenger  as  against  him,  were  false?  And  [823]  the  further  question  was  raised, 
assuming  that  the  execution  was  false,  whether  the  objection  could  be  pleaded  inciden- 
tally, or  a  separate  action  of  reduction  would  be  necessary  to  set  it  aside. 

LoBD  Prbsidbnt. — I  am  for  adhering  to  the  substance  of  the  Lord  Ordinary's 
interlocutor.  I  think  that  the  cases  of  Churnside  and  Orme  ought  not  rashly  to  be 
disturbed ;  and  particularly  that  of  Orme,  which  was  decided  after  a  consideration  of 
all  the  doubts  of  Professor  Bell,  as  to  the  propriety  of  the  decision  in  the  case  of 
Churnside.  This  woman  is  proved  to  be  the  proprietor  of  heritable  subjects,  and  to  be 
in  the  management  of  them,  having  let  them  in  her  own  name ;  and  was  it  a  good 
defence,  then,  against  an  action  raised  in  consequence  of  her  violent  acts  in  the 
administration  of  her  property,  to  deny  the  application  of  the  cases,  and  say  that  she 
is  not  liable  because  she  is  a  married  woman,  that  her  husband  is  a  domiciled  English- 
man, and  that  he  has  not  been  properly  cited  ? 

Lord  Mackenzie. — I  am  of  the  same  opinion.  I  think  the  point  was  decided 
a  fortiori,  by  the  cases  of  Churnside  and  Orme.  There  diligence  against  the  person 
of  the  wife  was  allowed ;  but  here  the  decree  is  limited  to  her  property.  In  Ghumside's 
case,  the  wife  was  carrying  on  a  trade ;  and  here  she  has  a  most  particular  employment. 
She  is  engaged,  with  the  concurrence  of  a  curator  bonis,  in  the  management  of  her  own 
property,  her  husband  being  excluded  from  it ;  and  in  the  course  of  this  she  commits 
a  wrong.  Now,  if  she  is  not  liable  to  an  action  in  consequence  of  this,  she  is  not 
capable  of  bringing  one ;  and  how,  then,  is  she  to  manage  her  business,  in  which  it  may 
be  necessary  to  bring  actions  of  removing  1  I  do  not  go  on  the  ground  of  her  conduct 
amounting  to  a  delict,  because  the  action  against  her  was  not  a  penal  one,  but  merely 
a  civil  action  of  damages ;  but  I  go  on  the  authority  of  the  cases  of  Churnside  and 
Orme.  The  doctrine,  that  the  husband's  domicile  is  that  of  his  wife,  must  be  taken  with 
qualifications.  Can  the  pursuer  here  live  separate  from  her  husband,  and  commit  all 
kinds  of  wrongs  with  impunity,  unless  her  husband  is  called  as  a  party  to  the  action  ; 
or,  on  the  other  hand,  is  she  incapable  of  pursuing  an  action  for  a  wrong  done  to  herself^ 
without  her  husband's  concurrence  ? 

Lord  Fullbrton. — I  cannot  help  thinking  that  it  would,  to  say  the  least,  be  highly 
inexpedient  to  take  up  and  decide  on  that  ground  of  defence  which  has  been  mainly 
relied  on  by  your  Lordships ;  while  the  other,  and  what  I  must  consider  the  prejudicial 
question,  remains  undetermined — I  mean  the  question  of  jurisdiction,  turning  on  the 
^t  of  the  domicile  of  Alcock,  the  pursuer's  husband. 

The  original  action  was  an  action  of  damages  directed  against  the  present  pursuer, 
and  her  husband  for  her  interest ;  and  the  messenger's  execution  in  that  action  bears 
that  the  summons  was  executed  against  both  defenders,  at  their  respective  dwelling- 
places  in  Dundee.  Now,  if  this  had  been  correct,  there  would  be  an  end  to  the  question 
of  jurisdiction,  because  there  can  be  no  doubt,  that  if  both  husband  and  wife  were 
resident  in  Dundee,  whether  separate  or  together,  the  citation  was  effectual. 

Aocoidingly,  the  Lord  Ordinary  has  given  effect  to  that,  among  other  grounds  of 
dedsioii,  resting  on  the  general  rule,  that  the  messenger's  execution  must,  until  set 
aside  bj  reduction,  be  held  as  true. 
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But  there  is  in  this  case  a  specialty,  which  would  go  far  to  take  it  out  of  that 
general  rule — viz.  that  in  the  record  in  this  action,  the  defender  has  made  the 
[824]  admission,  or  made  statements,  which,  in  fair  computation,  amount  to  an  admis- 
sion, that  at  the  date  of  the  original  action  the  hushand  was  not  resident  in  Dundee, 
hut  in  England.  And  I  think  aidmissions  of  that  kind,  which  are  truly  admissions  of 
the  falsehood  of  the  messenger's  execution,  must  render  unnecessary  a  challenge  in 
the  form  of  reduction  to  prove  that  falsehood.  At  any  rate,  these  statements,  if  not 
held  absolutely  conclusive,  surely  entitle  the  pursuer,  even  at  the  close  of  the  proceed- 
ings, to  bring  a  reduction  in  order  to  remove  any  difficulty  of  form  which  may  be 
supposed  to  exist. 

I  am  the  more  inclined  to  have  the  point  of  the  husband's  domicile  cleared  up,  as,  I 
confess,  I  have  the  greatest  doubts  of  the  soundness  of  the  other  ground  of  defence 
sustained  by  the  Lord  Ordinary,  and  confirmed  by  the  opinions  of  your  Lordships,  viz. 
that,  in  the  circumstances  of  this  case,  there  was  no  necessity  for  calling  the  husband 
at  all ;  and  that  an  action  against  a  married  woman,  in  which  the  husband  is  not  called, 
and  in  which  no  curcUor  ad  litem  was  appointed,  was  a  competent  precedure,  and  beyond 
the  reach  of  reduction. 

And  here  I  am  willing  to  assume  what  the  defender  strongly  presses  in  this  part  of 
his  argument,  though  it  is  strangely  at  variance  with  another  part  of  his  case,  relating 
to  the  jurisdiction,  viz.  that  the  wife  was  living  in  Dundee,  while  the  husband  had  no 
residence  there,  but  was  truly  resident  in  England.  There  is,  however,  no  averment, 
either  that  there  was  any  deed  of  separation,  or  that  the  wife  had  assumed  de  facto 
a  separate  status,  by  carrying  on  a  trade  in  her  own  name.  All  that  is  said  is,  that 
she  had  a  separate  property  in  Scotland,  in  regard  to  which  the  husband's  ^im  mariH 
was  excluded. 

Now,  I  do  not  adopt  the  argument  of  the  pursuer,  that  no  action  could  be  brought 
against  her  in  Scotland,  because  her  husband's  domicile  was  England.  I  rather  think 
the  original  action,  being  an  action  of  damages  against  her  for  an  act  of  violence  done 
by  her  while  resident  in  Dundee,  should  be  brought  against  her  in  her  own  domicile. 
But  then  she,  being  a  married  woman,  could  not,  according  to  the  ordinary  rule,  be 
brought  into  Courts  unless  either  her  husband,  or,  in  his  absence,  a  curator  ad  litem 
appeared  in  protection  of  her  interest.  But  the  husband  cannot  be  held  to  have  been 
effectually  summoned,  unless  on  the  supposition  that  Dundee  was  his  domicile  as  well 
as  hers.  The  bailies  of  Dundee  had  no  power  to  call  a  foreigner,  which  can  only  be 
done  by  the  Supreme  Court. 

And  this  consideration  removes  the  difficulty  supposed  to  arise  from  the  alleged 
responsibility  of  a  married  woman  from  claim  of  damages,  if  her  husband  is  out  of  the 
country. 

In  the  first  place,  he  may  be  lawfully  cited  by  the  Supreme  Court ;  and,  secondly, 
at  all  .events  his  absence  may  be  supplied  by  the  appointment  of  a  curator  ad  litem. 

So  that  the  question  comes  to  this,  can  there  be,  by  the  practice  of  the  country,  a 
good  judgment  against  a  married  woman,  in  the  pursuer's  circumstances,  without  the 
appearance  either  of  her  husband  or  a  curator  ad  litem  f  I  have  the  greatest  difficulty 
in  adopting  the  affirmative,  which  appears  to  me  to  be  contrary  both  to  principle  and 
practice. 

The  general  principle  is,  that  a  married  woman,  like  a  minor,  or  other  person  under 
curatory,  cannot  be  effectusJly  decerned  against,  unless  assisted  by  the  appearance  either 
of  her  legal  guardian,  or  a  curator  ad  litem  appointed  to  supply  [826]  her  place.  And 
I  rather  think  that  in  practice  this  form  is,  with  the  exception  of  some  very  special 
cases,  uniformly  followed. 

The  question  raised  in  the  cases  referred  to,  those  of  Ghurnside  and  Orme,  was 
different.  There  the  only  point  was,  whether  a  personal  obligation,  granted  by  a 
married  woman,  did  or  did  not  warrant  personal  diligence  against  her.  And  the  Court 
found  that,  in  the  particular  circumstances  of  these  cases,  it  did. 

Here  the  point  is.  Whether  an  action  for  constituting  a  personal  obligation  against 
a  married  woman,  undisputed  either  by  her  husband  or  a  curator  ad  litems  is  good  ? 
The  two  points  are  different.  If  the  obligation  be  validly  contracted  by  a  married 
woman,  those  cases  fix  that,  in  certain  circumstances,  personal  diligence  may  follow,  but 
they  do  not  determine  by  what  form  of  legal  procedure  an  obligation  may  be  validly 
constituted  against  a  married  woman.   The  case  of  Murray  may  illustrate  this  distinction. 
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A  minor  may,  in  some  cases,  validly  contract  personal  obligations,  and  those  obligations 
may  and  will  warrant  personal  diligence  ;  but  if  action  at  law  is  necessary  to  constitute 
sack  obligations,  I  am  not  aware  of  any  case  in  which  it  has  been  found  that  the 
appointment  of  a  curator  could  be  dispensed  with. 

The  calling  of  the  curator  bonis  in  the  original  action  will  not  remove  the  difficulty. 
The  curator  bonis  had  been  previously  appointed  by  this  Court,  merely  to  act  in  regard 
to  the  separate  trust  estate,  in  place  of  the  trustees,  who  had  declined.  He  could  in  no 
sezue  be  held  to  be  the  guardian  of  the  married  woman  who  happened  to  be  interested 
in  that  estate,  any  more  than  the  trustee  could  have  been  so  held,  if  he  had  accepted. 

On  these  grounds  I  am  rather  inclined  to  think  that  the  decreet  against  the  present 
pmsuer  cannot  stand. 

Lord  Jeffrey. — I  concur  in  the  opinion  of  the  majority  of  your  Lordships,  and  I 
confess  I  am  not  much  moved  by  Lord  Fullerton's  difficulty,  as  to  deciding  the  case 
without  disposing  of  the  question  as  to  the  sufficiency  of  the  citation  ;  but  if  it  would 
be  any  relief  to  my  brother,  I  would  propose  to  recal  that  part  of  the  Lord  Ordinary's 
interlocutor,  finding  the  reason  of  reduction,  grounded  on  the  want  of  proper  citation, 
not  to  be  good.  (The  Solicitor-General,  for  the  pursuer,  here  consented  to  the  recal  of 
the  thiid  finding  of  the  Lord  Ordinary's  interlocutor). 

Upon  the  remaining  point,  I  am,  on  the  whole,  sufficiently  satisfied  with  the 
jodgment  proposed.  I  think  that  the  principle  of  the  cases  of  Chumside  and  Orme 
^pli^s  to  the  present  case.  I  believe  that  that  principle  was  intended  both  for  the 
benefit  of  women  living  apart  from  their  husbands,  and  for  the  interests  of  commerce ; 
and  that  when  the  husband  is  living  apart,  it  is  debitum  jvMUice  that  action  should  go 
against  the  wife.  I  think  that  the  principle  of  these  decisions  applies  to  this  case, 
because  here  the  wife  was  manager  of  her  own  estate,  from  which  her  husband  was 
excluded  both  by  the  marriage-contract  and  by  the  appointment  of  a  curator  bonis.  It 
is  admitted  that  she  proceeded  propria  persona  to  let  the  houses,  and  thein  she  proceeds 
via/adi  to  eject  a  tenant.  Now,  can  she  proceed  in  the  removal  without  the  consent 
of  her  husband,  and  at  the  same  time  say  that  she  is  entitled  to  suspend  the  proceedings 
against  her,  unless  her  husband  is  called  as  a  party  to  the  action  ? 

I  do  not  think  that  it  is  in  all  cases  necessary  that  a  curator  ad  litem  should  be 
appomted,  in  order  to  render  proceedings  against  a  wife  competent,  without  the 
[826]  convention  of  her  husband,  who  may  live  in  some  unapproachable  region.  I 
incline  to  the  opinion  of  Lord  Mackenzie,  that  the  cases  of  Churnside  and  Orme  apply 
a  fortiori^  and  do  not  participate  in  Lord  Fullerton's  doubt ;  for  in  them  personal 
diligence  against  the  wife  was  found  to  be  competent,  while  here  decree  was  asked 
against  her  separate  estate  only. 

The  Ck>urt  pronounced  an  interlocutor,  recalling  of  consent  the  third  finding  of  the 
Lcmi  Ordinary's  interlocutor,  repelling  the  reason  of  reduction,  founded  on  the  ground 
that  the  pursuer's  husband  had  no  dwelling-place  in  Dundee  at  the  time  of  citation ; 
and,  quoad  ultra^  adhering  to  his  judgment. 

[Of.  Gray  v.  Fowlie,  9  D.  815,  816.] 
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James  Fisken  and  Company,  Appellants. — SoL-Oen,  Anderson, 

William  Thomson  (John  S.  Eobb  and  Co.'8  Trustee)  and  Others, 

Eespondente. — Buchanan — Inglis. 

Bankrvptqf — Stai,  2  and  3  Viet.  c.  41,  ^  21  and  81. — A  sequestrated  bankrupt,  while 
still  undischarged,  recommenced  business,  and  was  sequestrated  a  second  time, — 
Held  that  the  creditors  in  the  first  sequestration  were  entitled  to  claim  under  the 
second,  and  be  ranked  pari  passu  with  the  creditors  in  it. 

The  firm  of  Webster  and  Robb,  merchants  in  Greenock,  became  bankrupt,  and  was 
sequestrated  in  March   1842,  the  sequestration  including  both  the  company  and  the 
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individual  partners.  James  Gourlay  was  appointed  trastee  on  the  sequestrated  estate  ; 
the  sequestration  is  a  still  subsisting  one,  and  neither  of  the  partners  have  received 
their  discharge. 

In  August  1842,  Robb  again  commenced  business  in  Greenock,  in  the  same  premises 
as  had  formerly  been  occupied  by  Webster  and  Robb,  under  the  firm  of  John  S.  Bobb 
and  Company ;  but,  in  fact,  there  was  no  partner  in  the  concern.  Fisher  and  Company 
furnished  goods  to  him,  in  the  belief,  as  they  alleged,  that  he  actually  had  a  solvent 
and  responsible  partner ;  but,  in  June  1843,  the  firm  of  Eobb  and  Company,  and  Bobb 
himself,  as  the  only  known  partner  of  it^  was  sequestrated  at  their  instance,  and  William 
Thomson  appointed  trustee  on  the  sequestrated  estate.  Previous  to  this  sequestration, 
Bobb  had  disposed  of  his  whole  stock,  and  taken  bills  for  the  price ;  and  the  proceeds 
of  these  bills  formed  the  sequestrated  estate. 

[843]  Certain  creditors  of  Webster  and  Bobb  lodged  claims  under  this  second 
sequestration,  and  among  these  James  Gourlay,  who,  however,  did  not  claim  in  the 
character  of  trustee  in  the  first  sequestration.  These  claims  were  sustained  by  Thomson, 
the  trustee,  and  the  claimants  included  in  the  list  of  creditors  entitled  to  draw  dividends 
from  the  estate. 

Fisher  and  Company  appealed  against  this  deliverance  of  the  trustee  to  the  Sheriff ; 
but  he  confirmed  it,  without  however  assigning  any  reasons  for  his  judgment 

Fisher  and  Company  then  appealed  to  the  Court  of  Session,  when  an  interlocutor 
was  pronounced,  in  January  1845,  remitting  to  the  Sheriff  to  reconsider  the  cause,  and 
to  assign  the  reasons  of  his  deliverance. 

The  following  interlocutor  was  accordingly  pronounced,  in  terms  of  this  order : — 
"  The  Sheriff-substitute  having,  in  obedience  to  the  remit  of  the  Court  of  Session 
dated  the  15th,  ultimo,  reconsidered  the  case,  and  having  heard  p£u*tie8'  agents  further 
at  the  appellant's  desire,  on  25th  ultimo,  now  subjoins,  in  addition  to  what  is  contained 
in  the  note  appended  to  his  interlocutor  of  18th  June  last,  the  following  reasons  in 
support  of  the  deliverance  of  23d  September : — 

'*  First,  The  sequestration  of  the  company  of  J.  S.  Bobb  and  Company,  when,  in 
point  of  fact,  there  was  no  real  partnership,  and  no  trader  under  the  firm  but  J.  S.  Bobb, 
must  be  held  as  a  sequestration  of  that  individual  as  a  sole  trader.  But  Bobb,  as  a 
partner  of  Webster  and  Bobb,  was  an  undischarged  bankrupt  under  the  existing 
sequestration  of  that  firm  and  of  the  individual  partners. 

'*  Second,  It  has  not  yet  been  decided  that  a  sequestration  against  a  party  in  BobVs 
circumstances  is  null,  although  Professor  Bell,  in  his  Commentaries,  5th  Edition,  Vol.  II. 
p.  478,  states  that,  by  the  law  of  England,  a  second  commission  of  bankruptcy  pending  a 
first  is  null,  but  on  grounds  which,  at  the  time  of  his  writing,  did  not  exist  in  the 
bankrupt  law  of  Scotland.  By  the  recent  sequestration  atatute,  however,  such  an 
approximation  towards  the  law  of  England,  as  to  subsequent  acquisitions  by  an 
undischarged  bankrupt,  has  been  enacted,  as  would  appear  to  justify,  and  perhaps  to 
require,  the  extension  to  Scotland  of  the  English  principle  of  nullity. 

"  Third,  That  principle  not  having  been  yet  fixed,  so  far  as  known  to  the  Sheriff- 
substitute,  by  decision  or  enactment,  and  Professor  Bell  having  laid  it  down  in  his 
work  that  a  second  sequestration  was  competent,  and  that  all  the  creditors  of  the 
bankrupt,  both  old  and  new,  were  entitled  to  be  ranked,  according  to  certain  rules 
which  he  specifies,  there  did  not,  in  the  face  of  such  authority,  with  which  the  trustee's 
deliverance  appealed  from  is  conformable,  appear  to  be  valid  legal  grounds  for  doing 
otherwise  than  confirming  the  trustee's  deliverance.  The  Sheriff-substitute  cannot  reckon 
the  assumption  by  the  bankrupt  of  a  firm  with-  [844]  -out  partners  as  making  his  case 
different  from  what  it  would  have  been  had  he  traded  in  his  own  individual  name." 

The  appellants  pleaded,  that  the  creditors  in  the  first  sequestration  were  not  entitled 
to  be  ranked  under  the  second,  and  so  to  carry  off  from  the  creditors  in  the  second,  the 
property  which  had  been  furnished  to  the  bankrupt  by  them  :  that  although,  by  the 
81st  section  of  the  Bankrupt  statute,  all  property  acquired  by  a  bankrupt  subsequent  to 
the  date  of  his  sequestration,  and  before  his  discharge,  vested  in  the  trustee,  the  property 
included  in  Bobb's  second  sequestration,  which  had  been  acquired  by  him  subsequent  to 
his  first  bankruptcy,  could  be  appropriated  to  the  creditors  under  the  latter,  only  by  the 
trustee  appearing,  and  claiming  for  them  in  his  official  character,  which  had  not  been 
done  by  Gourlay  in  this  case :  that  by  the  same  section  of  the  statute,  there  is  a  reserva- 
tion of  the  rights  of  parties  from  whom  property  shall  have  been  acquired  by  the 
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bankrnpt  after  his  sequestration,  intimation  being  required  thereby  to  be  given  them  of 
the  claims  of  the  trustee ;  but  that  here  no  such  intimation  had  been  given. 

The  respondents  pleaded,  that  whatever  objection  there  might  have  been  to  the 
second  sequestration,  it  was  now  beyond  challenge,  under  the  21st  section  of  the  statute ; 
that,  as  by  the  81st  section,  all  property  acquired  by  the  bankrupt  betwixt  his  seques- 
tration and  his  discharge  vests  in  the  trustee  vpaojure^  for  the  purposes  of  the  Act,  from 
the  date  of  the  acquisition,  this  was  in  effect  just  a  sequestration  as  at  that  date ;  and 
that  the  creditors  in  the  original  sequestration  were,  therefore,  entitled  to  claim  and  be 
ranked  pari  passu  dlomg  with  the  new  creditors  on  the  property  falling  under  the  second 
sequestration. 

Lord  Jbffrbt. — It  may  perhaps  be  doubted  whether,  under  the  81st  section  of  the 
Act^  the  second  sequestration  was  competent,  but  it  is  unnecessary  to  decide  that,  as  it 
is  admitted  to  be  a  valid  one  by  both  parties.  Upon  the  merits  of  the  case,  I  think  we 
should  adhere  to  the  deliverance  of  the  Sheriff. 

Lord  President. — The  81st  section  of  the  Act  vests  every  thing  in  the  trustee,  for 
fche  behoof  of  the  creditors,  which  is  acquired  by  the  bankrupt  between  his  sequestration 
and  his  discharge;  and,  therefore,  I  think  there  is  no  doubt  that  the  creditors  are 
entitled  to  be  ranked  upon  those  acquisitions,  although  there  may  have  been  a  second 
sequestration  awarded  against  the  baii^rupt. 

Lord  Mackenzie  concurred. 

Lord  Fullerton  also  concurred,  but  doubted  whether  there  was  any  ground  for 
holding  a  second  sequestration  incompetent  during  the  subsistence  of  the  first. 

The  app>eal  was  accordingly  dismissed. 

[Cf.  Mein  v.  Turner,  17  D.  444.] 


No.  137.  Vn.  Dunlop  845.    8  June  *  1845.     2nd  Div.— Lord  Cuninghame. 

Walter  Baine  and  Others,  (Lang's  Trustees,)  Pursuers. — 

Q.  G.  Bell— J.  Wood. 

BoBBRT  Craig,  Defender. — J,  Donaldson. 

Mrs.  Margaret  Lyon  or  Sinctjur,  Defender. — Cowan, 

Mrs.  Jean  Hastib  or  Pratt,  Defender. — Penney. 

Fee  or  ZAferent  Subgtittdion — Settlement. — 1.  Terms  of  a  conveyance  of  heritable 
subjects  by  a  husband  to  himself  and  his  wife,  and  their  heirs,  under  which  l^eld,  that 
after  the  death  of  the  husband  the  wife  had  a  fee  in  one-half  of  the  subjects,  with  a 
power  of  disposal.  2.  Held  that  a  substitution,  in  a  deed  conveying  certain  heritable 
subjects,  was  effectually  altered  by  the  institute's  general  trust-disposition  and  settle- 
ment, which  did  not  specially  mention  these  subjects. 

On  16th  July  1784,  James  Lang  and  his  wife  executed  a  mutual  disposition  in  the 
following  terms : — ''  Considering  that  we  have  been  married  for  some  time,  and  have  not 
as  yet  been  blest  with  any  children,  and  being  resolved  to  settle  and  provide  the  heritable 
and  moveable  subjects  belonging  to  either  of  us,  so  as  to  prevent  all  debates  and  disputes 
thereanent  amongst  our  friends  and  relations,  iu  the  event  of  our  having  no  children,  at 
the  decease  of  the  longest  liver  of  us  two :  Therefore,  and  for  the  love,  favour,  and 
affection  which  we  mutually  bear  and  have  to  each  other,  and  other  good  causes  and 
considerations  us  moving,  witt  ye  us  the  said  spouses,  with  the  special  advice  and  con- 
sent of  each  other,  to  have  assigned  and  disponed,  lykeas  we  by  these  presents,  with  and 
under  the  reservation,  burdens,  and  conditions  underwritten,  assign  and  dispone  to  and 
in  favours  of  us  the  said  spouses,  and  longest  liver  of  us  two  in  liferent,  for  the  longest 
liver's  liferent  use  allenarly,  and  to  the  child  or  children  to  be  procreated  betwixt  us  in 
fee ;  whom  failing,  to  our  own  nearest  heirs  and  assignees  equally  betwixt  them,  all  and 
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sundry  goods/'  &c. — (Here  followed  a  specification  of  the  moveable  estate.)  "And, 
moreover,  I  the  said  James  Lang,  by  these  presents,  an^  with  and  under  the  reserva- 
tions, burdens,  and  conditions  underwritten,  give,  grants  and  dispone  to  and  in  favour 
of  myself  and  of  the  said  Isobell  Craig,  my  spouse,  and  longest  liver  of  us  two  in  life- 
rent, and  to  the  child  or  children  to  be  procreate  betwixt  us  in  fee  ;  whom  failing,  to 
our  own  nearest  heirs  and  assignees  equally  betwixt  them,  heritably  and  irredeemably, 
all  and  sundry  lands,  heritages,  tenements,  tacks,  steadings,  rooms,  and  other  heritable 
subjects,  which  shall  be  pertaining  and  belonging  to  me,  the  said  James  Lang,  at  the 
time  of  the  decease  of  the  longest  liver  of  us  the  said  spouses ;  and  particularly,"  &c. — 
(Here  followed  the  conveyance  of  [846]  a  particular  tenement.)  "  Declaring  always,  as 
it  is  hereby  expressly  provided  and  declared,  that  the  longest  liver  of  us,  the  said  spouses, 
shall  be  bound  and  obliged  to  pay  the  whole  just  and  lawful  debts  that  shall  be  resting 
and  owing  by  the  first  deceaser  of  us  two,  with  the  first  deceaser's  funeral  charges,  and 
sick-bed  expenses  :  As  also,  reserving  power  to  us,  the  said  spouses,  at  any  tim^  during 
our  joint  lifetimes,  either  to  sell  and  dispose  of  the  subjects  generally  and  specially 
before  conveyed,  or  otherwise  to  burden  and  affect  the  same,  as  we  shall  think  proper, 
and  to  revoke  and  annul  these  presents  in  whole  or  in  part,  as  we  shall  see  cause ;  and 
likewise,  reserving  power  to  each  of  us,  the  said  spouses,  at  any  time  during  our  lifetime, 
in  the  event  there  are  no  children  procreate  of  our  said  marriage,  to  convey  and  make 
over  the  subjects  generally  and  specially  above  disponed  to  our  heirs,  as  said  is,  to  any 
one  or  more  of  our  said  relations  we  shall  think  proper  to  convey  the  same  to,  by  a 
writing  under  either  of  our  hands." 

On  7th  April  1807,  James  Lang  executed  a  disposition,  which  recited  the  above 
mutual  disposition,  and  proceeded  as  follows : — "  Considering  that,  since  the  executing  of 
the  said  mutual  disposition,  I  have  acquired  right  to  that  tenement  of  land,  erected  and 
built  upon  that  piece  of  garden  ground  underwritten,  and  it  being  reasonable  I  should 
convey  the  same  in  terms  of  the  said  mutual  disposition ;  therefore  I  hereby  give,  grant, 
and  dispone  to,  and  in  favours  of  myself,  and  of  the  said  Isobell  Craig,  my  spouse,  and 
longest  liver  of  us  two  in  liferent,  and  to  our  own  nearest  heirs  and  assignees  in  fee, 
heritably  and  irredeemably,  with  and  under  the  conditions  and  provisions  mentioned  in 
the  said  mutual  disposition.  All  and  Haill,"  &c.  (Here  followed  a  description  of  the 
tenement.)  "  And  lastly.  Considering  that  there  being  no  issue  of  the  marriage  betwixt 
me  and  my  said  spouse,  and  being  now  resolved  to  settle  and  dispose  of  my  just  and 
equal  half  of  the  heritable  and  movable  subjects  that  shall  be  pertaining  and  belonging 
to  me  at  the  time  of  my  death,  as  specially  provided  for  by  the  before-cited  mutucd 
disposition  and  conveyance,  therefore  witt  ye  me,  for  the  love,  favour,  and  affection 
which  I  have  and  bear  to  my  nephew,  Thomas  Lang,  only  surviving  child  procreated 
of  the  marriage  betwixt  the  deceased  Thomas  Lang,  shipmaster  in  Port-Glasgow,  my 
brother-german,  and  Mary  Lewis,  spouses,  and  the  persons  after  named  and  designed, 
and  for  other  good  and  weighty  causes  me  moving,  to  have  assigned  and  disponed,  as  I 
by  these  presents,  with  and  under  the  several  conditions,  provisions,  and  reservation 
underwritten,  assign  and  dispone  to  and  in  favour  of  the  said  Thomas  Lang,  and  the 
heirs  of  his  body  lawfully  begotten  ;  whom  failing,  John  M'Naught,"  &c.,  the  just  and 
equal  half  of  the  movable  property.  He  then  conveyed  to  his  nephew,  Thomas  Lang, 
and  the  same  series  of  substitutes,  "  the  one  just  and  equal  half  of  all  and  sundry  lands, 
heritages,  tenements,  tacks,  steadings,  rooms,  possessions,  and  other  heritable  subjects, 
which  shall  be  pertaining  and  belonging  to  me  at  the  decease  of  the  longest  liver 
[847]  of  me  and  my  said  spouse ;  and  in  particular,  All  and  ELaill  the  just  and  equal 
half  pro  indiviso  of  all  and  whole  the  aforesaid  tenement  of  land,  consisting  of  two 
square  storeys  and  garrets,  acquired  by  me  from  the  said  Angus  Kerr,  bounded  and 
described  in  manner  particularly  above  mentioned ;  as  also,  my  just  and  equal  half,  pro 
indiviso,  of  All  and  Whole  the  aforesaid  other  tenement  of  land,"  &c. 

James  Lang  died  in  1805,  survived  by  his  wife,  and  also  by  his  nephew,  Thomas 
Lang.  Mrs.  Lang  took  infeftment  in  the  liferent  of  the  whole,  and  in  the  fee  of  the 
half  of  the  tenement  particularly  conveyed  in  the  mutual  disposition  of  1784.  In  1810, 
she  executed  a  disposition  and  settlement,  by  which,  on  the  narrative,  that  by  the  dis- 
position of  1784,  "  the  just  and  equal  one-hcdf  of  the  whole  heritable  and  movable,  real 
and  personal,  means  and  estates,  in  the  event  of  no  issue  being  of  our  marriage,  was 
assigned,  disponed,  and  conveyed  to  me  the  said  Isobel  Craig,  the  other  half  being  con- 
veyed to  uiy  said  husband," — she  couveyeJ  to  her  husband's  nephew,  Thomas  Lang, 
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and  his  heirs  and  ezecutors  whomsoever,  the  whole  of  her  movable  property ;  and  she 
farther  disponed  to  him,  and  the  heirs  of  his  body  lawfully  begotten,  whom  failing,  to  a 
eertain  series  of  substitutes,  the  pro  indiviso  half  of  each  of  the  two  tenements  disponed 
by  her  husband. 

Thomas  Lang  survived  Mrs.  Lang,  and  died,  leaving  a  general  trust-disposition  and 
settlement  in  which  they  were  not  specially  mentioned.  The  trustees  under  his  settle- 
ment, with  the  view  of  making  up  their  title  to  the  tenements  in  question,  raised  the 
present  action  of  constitution,  calling  as  defenders  the  whole  parties  interested  in  the 
several  deeds  of  James  Lang  and  his  wife. 

Robert  Craig,  the  heir-at-law  of  Mrs.  Lang,  lodged  defences,  pleading,  that  under 
the  deeds  of  1784  and  1807,  no  right  of  fee  was  conveyed  to  Mrs.  Lang,  the  whole  fee 
being  retained  by  the  husband  during  his  life,  and  therefore  it  was  not  in  her  power  to 
convey  to  Thomas  Lang.  Failing  children,  there  was  a  destination  of  a  pro  indiviso 
half  to  the  wife's  heirs,  and  in  that  character  the  defender  was  entitled  to  succeed  as 
heir  of  provision  to  James  Lang. 

Mrs.  Sinclair,  the  heir  both  of  James  and  of  Thomas  Lang,  and  one  of  the  substitutes 
in  James  Lang's  deed  of  1803,  lodged  defences,  and  pleaded,  that  as  regarded  one-half 
of  the  subjects,  the  substitution  in  the  deed  of  1803  was  not  efiPectually  evacuated  by 
the  general  disposition  in  trust  executed  by  Thomas  Lang.  As  regarded  the  other  half, 
she  concurred  in  Craig's  argument,  that  Mrs.  Lang  had  no  fee  or  power  of  disposal,  but 
contended  that  she  was  entitled  to  this  half,  as  James  Lang's  heir-at-law. 

Mrs.  Pratt,  one  of  the  substitutes  in  Mrs.  Lang's  settlement,  pleaded  that  the  fee  of . 
one-half  of  the  subjects  was  effectually  vested  in  Mrs.  Lang,  but  that  she  and  the  other 
sabstitutes  were  entitled  to  it  by  virtue  of  the  substitution  to  Thomas  Lang,  which 
remained  legally  effectual. 

[848]  The  Lord  Ordinary  repelled  the  defences,  and  decerned  in  terms  of  the  libel.^ 

[849]  The  defenders  reclaimed. 


1  "XoTie. — The  deceased  Mr.  Lang,  who  died  in  1843,  by  his  general  disposition, 
conveyed,  in  the  most  ample  terms,  to  the  pursuers,  all  and  sundry  lands  and  heritages 
of  every  description  that  he  should  be  possessed  of  at  the  time  of  his  death. 

"  The  two  properties  libelled  on,  which  both  belonged  originally  to  James  Lang,  the 
uncle  of  the  truster,  had  been  possessed  by  the  latter  without  question  for  twenty-five 
years  prior  to  his  death.  The  titles  on  which  he  so  possessed  were  derived,  1st,  from 
the  mutual  settlement  of  James  Lang  and  his  wife  in  1784 ;  2dly,  from  the  settlement 
of  James  Lang  himself  (as  to  the  second  property)  in  1803 ;  and,  3dly,  from  the  settle- 
ment of  James  Lang's  widow  in  favour  of  Thomas  Lang  in  1810,  after  her  husband's 
death,  which  are  narrated  with  sufficient  accuracy]  in  the  summons,  and  besides,  the 
deeds  are  separately  printed.  The  Lord  Ordinary  is  of  opinion,  on  the  following 
grounds,  that  the  claim  of  Mr.  Lang  and  his  disponees  on  the  subjects  libelled  on  is 
indisputable : — 

"1.  Although  some  argument  was  raised  as  to  the  technical  character  of  the  right 
belonging  to  James  Lang  and  his  wife  after  the  execution  of  the  mutual  settlement  in 
1784,  and  although  some  discussion  took  place  at  the  bar  as  to  the  point,  in  whom  the 
right  of  fee  to  the  subjects  in  dispute  vested  after  the  execution  of  that  deed,  the  Lord 
Ordinary  views  that  technical  question  as  of  little  consequence  in  the  present  case.  The 
Bobjects  libelled  on  belonged  undoubtedly,  prior  to  the  settlement,  to  James  Lang ;  it 
is  probable  that  the  fee,  even  after  the  settlement,  would  have  been  held  to  remain  with 
James  Lang  during  his  life  in  a  question  with  creditors.  But  when  James  Lang  and 
his  wife  executed  a  mutual  settlement,  containing  a  destination  by  the  husband  of  the 
whole  heritages  at  the  time  of  his  death,  to  and  in  favour  of  themselves  and  the  longest 
liver  of  them  two  in  liferent,  and  to  their  own  nearest  heirs  and  assignees  equally 
betwixt  them,  heritably  and  irredeemably,  and  when  this  deed  contained  first  a  reserva- 
tion to  themselves  jointly  to  alter  the  settlement,  and  next  a  reservation  to  each  of 
them,  at  any  time  during  their  life,  '  to  convey  and  make  over  the  subjects  generally 
*  and  specially  above  disponed  to  our  heirs,  to  any  one  or  more  of  our  said  relations  we 
'  shall  think  proper  to  convey  the  same  to  by  writing  under  either  of  our  hands,'  that 
settlement  could  not  be  defeated  gratuitously  even  during  the  husband's  life,  nor  could 
the  ample  power  of  disposal  of  her  own  half  be  recalled  by  the  husband,  if  the  subjects 
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Lord  Justiok-Clbrk. — I  do  sot  think  that  it  is  necessary  to  enter  upon  the  legal 
construction  of  the  terms  in  the  dispositive  clauses  of  the  deeds  of  1784  and  1803  in 
the  abstract,  in  reference  to  the  poipt  whether  they  constitute  a  fee  in  the  wife,  or 
in  the  wife's  heirs,  or  in  the  husband,  as  to  the  half  of  the  properties  which  the  husband 
did  not  himself  subsequently  dispose  of ;  not,  however,  on  the  grounds  on  which  the 
Lord  Ordinary  holds  the  determination  of  that  question  to  be  immaterial  in  the  present 
case.  For  if  the  deed  is  not  challengeable  by  creditors  of  the  husband,  and  did  convey 
a  fee  of  one-half  of  these  properties  to  the  wife,  and  was  irrevocable  and  delivered,  then 
her  right  or  that  of  her  heirs  under  the  deed  would  be  exactly  the  same,  and  must  be 
decided  on  the  same  rules  as  to  the  construction  of  the  deed  itself,  whether  the  question 
occurred  between  her  disponee  and  the  creditors  or  the  heirs  of  the  husband.  Neither 
in  like  manner,  if  the  deed  once  took  effect  at  all,  is  it,  in  the  question  of  construction, 
of  the  importance  (as  I  conceive)  which  the  Lord  Ordinary  thinks  it  is,  that  the  husband 
could  not  have  defeated  the  right.  That  would  apply  equally,  although  the  right  ol  the 
wife  was  one  of  liferent  alone.  And  if  the  deed  was  onerous,  and  had  taken  effect  during 
his  lifetime,  I  am  not  prepared  to  admit,  as  the  Lord  Ordinary  seems  to  hold,  that  the 
right  of  the  wife  could  have  been  defeated  by  an  onerous  sale.  But  these  points  do  not 
arise  in  the  present  case,  and  I  only  make  these  remarks  to  save  my  own  opinion.  I 
think  we  must  have  been  driven  by  the  pleas  of  the  parties,  and  the  nature  of  the 
action,  to  decide  on  the  effect  of  the  dispositive  clauses  in  the  abstract,  as  they  are  con- 
tained in  these  deeds,  in  giving  a  fee  to  the  wife,  or  to  the  wife's  heirs,  or  leaving  it 
wholly  in  the  husband^  if  there  had  not  been  another  clause  of  the  most  direct  beanng 

were  not  onerously  burdened  or  alienated  by  him.  In  point  of  fact  he  never  attempted 
to  do  so. 

"  2.  Looking  to  the  terms  and  purpose  of  the  destination  and  settlement,  it  is  rather 
thought  that  these  imported  a  right  of  liferent  over  one-half  of  the  heritage  to  the  wife, 
if  she  survived  her  husband,  and  a  right  of  fee  to  her  in  the  other  half  on  the  same 
event.  The  conveyance  was  not  limited  to  her  liferent  use  allenarly ;  and  when  the 
half  was  given  to  her  heirs  and  assignees,  it  implied  a  power  to  name  her  own  assignees, 
which  is  of  itself  tantamount  to  a  right  of  fee.  In  that  case  her  '  heirs  and  assignees ' 
*  substituted  to  her,  in  the  half  of  the  property,  would  fall  to  be  viewed  as  mere  condi- 
tional institutes,  intended  to  take  effect  if  she  predeceased  her  husband,  but  leaving  the 
property  at  her  absolute  disposal  if  she  survived  him,  so  as  to  vest  the  fee  of  her  half 
during  her  life. 

"  3.  Independent  of  the  vesting  of  the  fee,  the  special  power  reserved  to  the  wife  to 
name  her  own  heirs,  which  she  was  entitled  to  exercise  during  her  husband's  life,  would, 
of  itself,  validate  her  conveyance  of  the  fee  of  her  half  to  Thomas  Lang.  It  is  said  that, 
from  the  peculiar  terms  of  the  faculty,  she  had  only  a  power  of  selecting  any  one  or 
more  of  her  own  relations  in  her  disposal  of  the  fee,  and  that  Thomas  Lang  was  not  a 
relation  of  hers,  but  of  her  husband's ;  but  this  seems  a  strained  and  unsound  construc- 
tion of  the  reservation,  inconsistent  with  the  probable  meaning  of  the  parties.  The 
destination  of  the  wife's  half  was  to  her  heirs  and  assignees  without  limitation,  and  the 
power  to  select  her  heir  among  her  relations  did  not  limit  her  right  to  assign  de  prceaenii 
to  any  third  party,  if  she  chose  to  exercise  that  right.  In  fact,  the  import  of  the  clause, 
in  its  sound  and  true  meaning,  was  just  a  reservation  to  the  wife  to  divide  her  half 
among  such  of  her  relations  as  she  thought  fit — and  the  term  'relations'  included 
Thomas  Lang,  who  was  a  relation  by  blood  of  her  husband,  and  of  hers  by  affinity — 
and  so  fell  within  the  class  specified  in  the  reservation.  But  even  that  view  of  the  title 
will  be  superfluous,  if  the  fee  of  the  half  in  dispute  vested  in  the  widow  upon  her 
survivance  of  her  husband. 

"  4.  Thomas  Lang's  right  as  to  the  half  of  the  premises  destined  to  him  by  James 
LaDg  himself,  is  too  clear  for  dispute.  James's  destination  to  Thomas,  as  his  primary 
disponee,  is  special  and  unquestionlible.  He  survived  the  disponer,  and  took  infef tment. 
His  feudal  title  to  that  half,  therefore,  is  complete.  No  doubt  there  was  a  substitution 
in  the  disposition,  but  Thomas  evacuated  that  substitution  by  his  general  disposition 
and  settlement  in  favour  of  the  pursuers.  The  efficacy  of  that  mode  of  disch£u*ging  a 
simple  destination,  not  fortified  by  any  prohibitory  clause,  was  settled  by  the  decision 
both  of  this  Court  and  of  the  House  of  Lords,  in  the  case  of  Leitch,  in  a  manner  not  now 
to  be  questioned.     (See  3  Wilson  and  Shaw,  366.)  " 
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on  the  question  raised  by  this  action — I  mean  the  right  expressly  given  to  the  wife  to 
dispose  of  one-half  of  the  property,  to  the  extent  of  benefiting  the  relations  referred  to. 
The  summons  expressly  sets  forth  the  wife's  power  to  settle  and  convey  one-half  of  the 
property  to  the  truster,  Thomas  Lang,  [850]  and  the  right  acquired  by  her  deed  of  con- 
veyance to  Thomas  Lang,  and  hence  maintains  tha{i  the  heir  of  Mrs.  Lang  must  make 
np  titles  to  complete  the  conveyance  to  Thomas,  on  which  no  title  was  expede,  and  Mrs. 
Lang's  title,  so  far  as  hers  was  incomplete ;  and  the  same  ground  of  action  is  also  a 
direct  answer,  if  in  law  well  founded,  to  the  plea  of  the  husband's  heir — viz.  that  the 
fee  was  in  him ;  for  if  the  power  of  disposal  was  validly  exercised,  then  the  husband's 
heir  has  no  case. 

Now,  by  the  deed  1784,  there  is  an  express  power  to  each  of  the  spouses,  if  there 
are  no  children,  to  make  over  the  subjects  generally  and  specially  disponed  to  our  Tieirs, 
as  said  is,  (clearly  including  the  heritable  property,)  to  Miy  one  or  more  of  our  said 
relations  we  shall  think  proper  to  convey  the  same  to.  It  may  be  a  very  nice  question, 
whether  this  does  or  does  not  import  that  the  wife  had  a  right  of  fee.  I  need  not  give 
an  opinion  on  that  point.  The  clause,  at  all  events,  gives  an  undoubted  power  of  dis- 
posal  to  a  certain  extent.  That  is  clear.  If  the  wife's  conveyance  is  within  the  terms 
of  this  power  of  disposal,  then  the  heirs  either  of  husband  or  wife  are  excluded.  But 
then  it  is  said,  ''  our  said  relations  "  can  only  mean  that  each  spouse  obtained  the  right 
to  prefer  one  or  more  of  their  own  heirs  respectively,  but  not  to  take  the  heir  of  the 
other.  I  think  this  critical  remark  (for  it  is  really  such)  is  quite  untenable,  not  founded 
on  the  fair  construction  of  the  expression,  and  I  should  say  directly  against  the  plain 
object  of  the  provision.  I  believe  the  object  was  just  the  very  reverse — to  enable 
either  of  the  spouses,  if  they  had  no  children,  to  prefer  any  relative  of  each  other  they 
chose,  notwithstanding  the  destination  to  the  heirs  of  each.  A  conveyance  by  the  wife 
of  her  half  to  the  nephew  of  the  husband,  to  whom  he  had  conveyed  his  half,  was  most 
strictly,  in  my  opinion,  within  the  terms,  as  it  was  eminently  within  the  meaning  and 
spirit,  of  the  above  statement  of  the  object  or  extent  of  the  power  of  disposal. 

I  consider  the  wife's  right,  under  the  second  deed  of  1803,  to  be  exactly  the  same 
as  under  the  deed  of  1784.  It  is  declared  by  the  husband  to  be  in  implement  of  the 
former  deed.  The  conveyance  is  stated  to  be  made  in  terms  of  the  mutual  disposition, 
and  the  disposition  itself  in  the  dispositive  clause  is  made — '*  with  and  under  the  condi- 
tions and  provisions  mentioned  in  the  said  mutual  disposition."  I  apprehend,  therefore, 
that  no  question  can  arise  on  the  terms  of  the  dispositive  clause  in  this  latter  deed, 
apart  from  the  construction  and  effect  of  the  former  deed.  Neither  the  heirs  of  the 
husband  nor  of  the  wife  can  reject  the  direct  introduction  into  the  latter  deed,  by  the 
ahove  reference,  of  all  the  conditions  and  provisions  in  the  former.  The  question  is  the 
same  under  both  deeds. 

Then  by  this  second  deed  it  is  found  that  the  husband,  with  a  view  to  settle,  pro- 
ceeds to  exercise  the  power  of  conveying  one-half  of  his  heritable  property,  as  specially 
provided  by  the  onginal  mutual  disposition ;  and  he  conveys  only  one-half  of  all  his 
property,  and  specially  one-half  of  the  heritable  property  described  in  the  original  deed, 
and  the  one-half  of  that  very  heritable  property  which  he  had  conveyed  by  this  second 
deed,  in  terms  of  the  mutual  disposition.  Nothing  can  be  clearer  than  the  acknowledg- 
ment thereby  evinced  of  the  wife's  equal  right  of  disposal,  which  she  afterwards 
exercised. 

The  property  then  is  thus  validly  conveyed  to  Thomas  Lang,  half  under  the 
husband's  deed  of  disposal,  and  the  other  half  under  the  wife's  deed  of  disposal,  who 
also  preferred  him  in  the  first  instance. 

[851]  Thomas  Lang  succeeded  and  possessed  in  both  characters — accepted  the  wife's 
disposition — and,  by  tlie  way,  he  being  the  heir-at-law  also  of  James  Lang,  the  husband, 
his  acceptance  of  her  deed  of  disposal  bars  the  claim  of  the  next  heir  of  the  husband. 

But  then  it  was  said  that  Thomas,  the  disponee  in  the  wife's  deed,  could  not  convey 
or  assign  his  right,  because  in  her  deed  there  was  a  special  substitution ;  and  a  general 
conveyance  of  heritage  will  not  evacuate,  it  is  said,  this  special  substitution.  I  really 
do  not  understand  this.  Thomas  was  the  institute  or  disponee  under  Mrs.  Lang's  deed. 
He  takes,  and,  before  infeftment,  executes  a  general  conveyance,  which,  it  is  beyond 
doubt,  would  carry  his  personal  right  just  as  much  as  if  he  had  sold  it  in  his  lifetime, 
but  for,  it  is  said  the  specialty,  that  there  was  a  substitution.  I  do  not  know  how  the 
fact  that  there  is  a  substitution  bears  on  this  at  all.     A  substitute  succeeding  after 
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infef tment  most  make  up  his  title  by  infeftment,  before  he  can  alter ;  bat  the  institute 
in  a  fee-simple  deed  may  convey  or  assign  as  he  chooses.  A  general  conveyance  carries 
his  right  (in  the  absence  of  proof  of  contrary  intention)  as  much  as  a  special  disposition. 
That  there  may  be  others  called  after  him  in  the  fee-simple  right,  if  he  does  not  alter, 
does  not  detract  in  the  slightest  effect  from  his  general  conveyance.  Whether  he  was 
infeft  or  not  makes  no  difference.  Is  it  contended,  that  if  he  had  been  infeft,  a  general 
conveyance  would  not  have  carried  right  to  all  his  fee-simple  lands  ?  Much  more  before 
infeftment,  when  his  right  was  personal.  I  am  really  at  a  loss  to  know  how  the  fact 
that  others  are  called  after  him  in  Mrs.  Lang's  deed,  which  does  not  confessedly  narrow 
his  absolute  right  of  disposal,  can  narrow  or  exclude  the  effect  of  one  of  the  usual  modes 
of  conveying  property  held  in  fee-simple  by  a  general  disposition,  on  which  the  disponee 
makes  up  a  title,  as  is  here  proposed.  I  do  not  require  the  authority  of  the  case  of 
Leitch  on  this  point,  the  question  being  totally  different. 

Lord  Medwtn. — The  three  settlements  in  this  case,  the  mutual  one  of  James  Lang 
and  his  wife  1784,  the  disposition  of  James  Lang  1803,  and  the  settlement  of  Mrs. 
Lang  1810,  are  properly  testamentary  deeds,  and  their  import  being  questioned  by  the 
heirs  of  the  parties,  therefore  their  effect  is  to  be  ascertained  according  to  the  obvious 
meaning  and  intention  of  the  parties,  properly  carried  out.  Now,  the  intention  is  not 
disputable.  It  is  quite  clear,  by  the  disposition  of  James  Lang  in  the  second  deed,  and 
of  Mrs.  Lang  in  the  last,  that  each  understood  that  they  had  right  to  convey  one-half 
of  the  heritable  subjects  as  belonging  to  them ;  and  they  were,  I  think,  well  founded  in 
this  notion.  For,  by  the  first  deed,  the  mutual  settlement  subscribed  by  both  spouses, 
made  in  the  event  which  happened  of  their  having  no  children,  Lang  gave  all  his  heri- 
tages which  should  pertain  to  him,  at  the  death  of  the  longest  liver,  to  himself  and  his 
wife,  and  longest  liver  in  liferent,  and  to  the  children  to  be  procreated  of  them  in  fee ; 
whom  failing,  to  their  own  nearest  heirs  and  assignees,  equally  betwixt  them  ;  reserving 
power  to  them,  at  any  time  during  their  joint  lives,  to  sell  or  burden  the  subjects,  and 
likewise  reserving  power  to  each,  if  there  are  no  children,  to  convey  the  subjects  to  any 
one  or  more  of  their  relations,  by  a  writing  under  their  hand. 

The  second  deed  by  James  Lang,  conveying  another  subject  acquired  since  the  date 
of  the  first,  was  intended  to  be  in  the  same  terms,  and  to  follow  out,  by  a  special  con- 
veyance, what  was  generally  conveyed  in  the  first.  It  is  true  there  is  an  omission  in 
the  destination  to  their  heirs  of  the  words,  "  equally  betwixt  them ;  **  [852]  but  that 
this  is  an  accidental,  and  not  an  intended  omission,  is  clear  from  this,  that,  after  narrat- 
ing distinctly  the  terms  of  the  first  deed,  and  as  containing  the  above  words,  and  subsum- 
ing that  it  was  reasonable  that  he  should  convey  the  subject  since  acquired  in  terms  of 
the  said  mutual  disposition,  theirefore  he  makes  the  conveyance  of  it  to  himself  and  his 
wife,  and  longest  liver  in  liferent,  and  to  their  nearest  heirs  and  assignees  in  fee,  with 
and  under  the  conditions  and  provisions  mentioned  in  the  said  mutual  dispositions ;  and 
then,  further  showing  his  understanding  of  the  import  of  his  settlements,  he  disposes  of 
what  he  calls  his  just  and  equal  half  of  the  subjects,  as  specially  provided  for  by  the 
mutual  disposition,  and  makes  them  over  to  his  nephew,  Thomas  Lang,  and  the  heirs  of 
his  body ;  whom  failing,  other  relations,  and  among  these  Margaret  Lyon  or  Sinclair. 
The  import  of  the  conveyance  in  these  two  deeds  I  hold  to  be  the  same,  notwithstand- 
ing the  omission  of  the  words  already  mentioned  in  the  destination  to  their  heirs* 

In  like  manner,  Mrs.  Lang,  in  1810,  on  the  narrative  that,  by  deed  1784,  the  half 
of  the  heritage  had  been  made  over  to  her,  conveyed  the  same  to  Thomas  Lang,  and 
the  heirs  of  his  body ;  whom  failing,  Jean  Hastie,  and  other  relations ;  thus  showing 
her  conception  of  her  rights  under  the  mutual  disposition.  Now,  although  Thomas 
Lang  was  a  blood-relation  of  the  husband,  he  was  a  relation  of  the  wife  by  affinity ; 
and  I  cannot  hold  the  clause  in  the  mutual  disposition,  so  expressed  or  so  intended,  as 
to  preclude  such  a  conveyance  by  Mrs.  Lang,  and  restricting  her  to  bestow  it  on  her 
own  blood-relations  only. 

I  think  it  clear  that  she  was  fiar  of  one  half  of  the  heritage,  and  specially  entitled 
to  dispose  of  it ;  so  that  Robert  Craig,  her  heir,  cannot  maintain  that  he,  as  heir  of 
provision  under  the  mutual  disposition,  is  entitled  to  succeed  now — indeed  to  have 
excluded  Thomas  Lang,  who  took  up  the  succession  to  her  in  1818. 

I  have  already  said,  that  I  think  the  two  conveyances  in  1784  and  1803,  by  James 
Lang,  equivalent,  and  of  equal  import  I  cannot,  therefore,  hold  that  the  destination 
to  heirs  in  the  latter  is  different  from  that  in  the  former,  so  as  to  imply  that  the 
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huBband's  heirs  only  were  to  take  the  heritage  in  it  after  the  spouses ;  and,  therefore, 
I  must  reject  Margaret  Lang's  plea  as  the  heir  of  the  husband. 

Then,  if  Thomas  Lang  was  validly  vested  in  the  property  thus  conveyed  to  him,  by 
seisin  as  to  some,  and  under  a  personal  title  as  to  other,  and  under  a  destination  to 
other  parties,  heirs  both  of  husband  and  wife,  yet,  as  this  is  but  a  simple  destination, 
it  may  be  defeated ;  and  I  think  it  has  been  validly  defeated  by  the  general  settlement 
in  favour  of  the  pursuers,  to  whom  he  has  conveyed  all  his  means  and  estate,  heritable 
and  moveable,  and  thus  excluding  the  claim  of  Jean  tiastie,  as  a  substitute,  and  the 
others,  and  giving  the  pursuers  the  right  to  call  upon  the  heirs  of  the  spouses  to  make 
up  titles  and  convey  to  them,  first  constituting  their  claims  against  them.  I  am,  there- 
fore, for  adhering. 

Lord  Mongrbiff. — There  are  abundant  grounds  for  adhering,  though  I  do  not  feel 
myself  called  on  to  acquiesce  with  all  that  is  in  the  Lord  Ordinary's  note.  His  third 
ratio  is  sufficient.  There  is  a  distinct  power  in  the  spouses  to  dispose  of  a  half  of  the 
property  each,  and  that  has  been  exercised.  In  the  case  of  Leitch,  a  general  settle- 
ment was  found  to  be  sufficient  to  carry  a  fee  under  destination.  The  point  was  held 
too  clear  for  argument. 

[863]  LoBD  CocKBUBN  coucurred. 

The  Court  pronounced  the  following  interlocutor  : — "  Refuse  the  reclaiming  notes, 
and  adhere  to  the  interlocutor  reclaimed  against ;  and,  of  consent  of  all  the  parties, 
recal  the  finding  in  the  interlocutor  as  to  expenses." 
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Gkorgk  Robinson  Forbes,  {Curator  Bonis  for  Peter  Morrison,)  Suspender. — 

SoL'Gen.  Anderso^i — Hector. 

Alexander  Morrison  and  James  Moir,  Respondents.— /n^^is. 

Curaior  Bonis — Expenses — Process, — Circumstances  in  which  held,  that  a  curator  bonis 
to  a  luiiaiic,  who  had  sisted  himself  as  pursuer  of  an  action  in  his  room,  was  not 
personally  liable  for  the  expenses  found  due  to  the  defender  who  gained  the  cause. 
Observed  that  personal  liability,  of  a  curator  bonis  so  sisting  himself,  is  the  exception 
to  the  general  rule,  and  where  proper,  ought  to  be  found  in  the  original  action  in 
which  the  expenses  are  incurred. 

In  the  month  of  March  1831,  Peter  Morrison  became  insane,  and  was  sent  to  the 
lonatic  asylum  at  Aberdeen.  His  business  as  a  merchant  was  for  some  time  carried 
on  by  James  Moir,  under  the  direction  of  his  brother,  Alexander  Morrison ;  but^  on 
the  19th  August  1835,  he  was  cognosced  as  insane,  and  Alexander  Morrison  appointed 
his  curator  bonis.  An  inventory  and  valuation  of  his  shop  goods  was  then  made  up ; 
these  were  sold  by  the  curator  to  James  Moir,  and  the  price  having  been  paid,  a  formal 
discharge  was  executed  in  Moir's  favour  by  the  curator,  on  the  28th  March  1836. 
Peter  Morrison  was  restored  to  health  in  November  1836,  and  resumed  the  management 
of  his  own  affairs,  when,  after  some  negotiations  with  Moir  and  his  wife,  who  was  his 
own  sister,  on  the  12th  April  1837  he  granted  to  them  a  formal  deed  of  discharge, 
narrating  tiie  sale  of  the  goods,  the  payment  of  the  price,  and  the  discharge  granted  for 
it  by  the  curator. 

In  December  1837,  however,  he  brought  an  action  of  reduction,  declarator,  count 
and  reckoning,  and  damages,  against  Morrison  and  Moir,  for  setting  aside  the  two  dis- 
charges before  mentioned,  upon  the  ground  inter  alia,  that  the  first  of  them  had  been 
made  and  granted  '*  fraudulently,  collusively,  and  illegally,  and  to  his  great  hurt  and 
prejudice ; "  and  that  the  second  had  been  "  elicited  and  impetrated  from  him  by  fraud 
and  circumvention."  The  summons  contained  additional  conclusions  directed  against 
(he  validity  of  the  sale  of  the  stock,  and  for  payment  by  the  defenders  of  large  sums 
on  account  of  their  intromissions,  and  for  damages. 

[864]  A  record  was  made  up  in  this  action,  and  issues  were  finally  adjusted  on  the 
21flt  May  1840. 
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In  the  course  of  this  year,  and  when  the  cause  was  on  the  eve  of  trial,  Peter  Morrison 
again  became  insane,  and  the  suspender,  Forbes,  was  appointed  curator  bonis  to  him  by 
the  Court.  Upon  the  5th  June  1841,  Forbes  was,  upon  his  own  motion,  sisted  in  the 
character  of  curator  honisy  as  pursuer  "  in  the  room  of  Peter  Morrison,"  and  the  cause 
was  tried  before  a  jury  on  20th  December  following. 

The  issues  tried  were  in  the  following  terms : — 

*'  1st,  Whether,  on  or  about  the  28th  March  1836,  the  date  of  the  first  discharge 
sought  to  be  reduced,  Alexander  Morrison,  as  curator,  wrongfully,  coUusively,  and 
fraudulently  transferred  to  James  Moir,  all  or  any  of  the  pursuer's  stock  in  trade,  and 
wrongfully,  collusively,  and  fraudulently  granted,  and  James  Moir  wrongfully,  coUu- 
sively, and  fraudulently  accepted  the  discharge,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 

"  2d,  Whether  the  discharge,  dated  12th  April  1837,  sought  to  be  reduced,  was  not 
the  deed  of  the  pursuer ) 

**3d.  Whether,  on  or  about  the  12th  April  1837,  when  that  last  discharge  was 
granted,  '  the  pursuer  was  of  weak  and  facile  disposition,  and  easily  imposed  on ;  and 
'  whether  the  defenders,  or  either  of  them,  taking  advantage  of  said  facility  and  weak- 

*  ness,  did,  by  fraud  or  circumvention,  wrongfully  procure  or  obtain  the  said  discharge, 

*  to  the  lesion  of  the  pursuer  ? ' 

"4th,  Whether,  from  23d  March  1834  to  12th  April  1837,  or  during  any  part  of 
that  period,  the  defenders,  or  either  of  them,  wrongfully  and  fraudulently  intromitted 
with,  and  have  failed  to  account  for  all  or  any  part  of  the  stock  in  trade,  or  other  pro< 
perty  of  the  pursuer,  to  the  loss,  injury,  and  damage  of  the  pursuer  % 

"  Or, 

"Whether,  on  or  about  the  day  of  November  1836,  the  pursuer  was  con- 

valescent and  of  sane  mind;  and  whether,  during  the  months  of  November  1736  and 
September  1837,  and  intervening  months,  or  any  of  them,  after  the  said  convalescence, 
the  pursuer  homologated,  approved  of,  or  acquiesced  in  all  or  any  of  the  aforesaid  acts 
or  deeds  of  the  defenders,  or  either  of  them,  during  the  said  period  from  March  1834 
to  April  18371" 

The  defenders  led  no  evidence,  and  the  jury  returned  the  following  verdict : — "  In 
respect  of  the  matters  sworn  before  them,  find  that  the  pursuer,  Peter  Morrison,  was 
of  weak  mind  ;  but  find  for  the  defenders  on  all  the  issues,  there  being  no  fraud." 

In  consequence  of  this  verdict  a  decree  was  pronounced  by  the  Court  on  the  18th 
January  1842,  assoilzieing  the  defenders  from  the  conclusions  [855]  of  the  libel,  and 
finding  "  the  pursuer  liable  to  the  defenders  in  the  expenses  incurred  by  them  in  this 

action." 

On  the  12th  April  1842,  a  charge  was  given  on  this  decree  by  Alexander  Morrison 
and  Moir,  to  Forbes,  as  curator  bonis  to  Peter  Morrison,  for  payment  of  the  sum  of 
expenses  which  had  been  found  due  to  them.  Forbes  presented  a  note  of  suspension, 
which,  however,  was  refused,  from  his  having  failed  to  find  caution;  and  he  afterwards 
made  payment  of  part  of  the  sum  claimed,  to  the  extent,  as  he  alleged,  of  the  free  funds 
of  his  ward  then  in  his  hands.  On  the  6th  June  1842,  Peter  Morrison  was  sequestrated ; 
and,  thereafter,  on  the  21st  December,  Forbes  was,  upon  application  to  the  Court, 
exonered  and  discharged  from  his  office  of  curator  bonis. 

In  February  1844,  Alexander  Morrison  and  Moir  intimated  their  intention  to  use 
personal  diligence  against  Forbes  for  the  balance  of  the  expenses  incurred  in  the  action 
of  reduction,  which  still  remained  unpaid.  He  in  consequence  brought  the  present 
suspension,  and  the  note  of  suspension  was  ultimately  passed  without  caution  or  con- 
signation on  the  8th  June  1844.^ 

On  discussing  the  reasons  of  suspension  before  the  Lord  Ordinary,  the  suspender 

pleaded, — 

1.  That  he  became  subject  to  no  responsibility  except  qua  curator  bonis,  the 
character  in  which  he  sisted  himself  in  the  process,  commenced  and  prosecuted  by  the 
ward  himself  previous  to  the  complainer's  appointment  as  curator. 

2.  That  no  decree  having  passed  against  him,  except  in  the  official  character  in  which 
he  was  allowed  to  sist  himself  in  the  discharge  of  his  duty,  a  charge  to  pay  the  expenses 

^  See  report,  ante,  Vol.  YL  p.  1113. 
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of  process,  under  pain  of  imprisonment  and  poinding,  or  arrestment  of  his  individaal 
funds  and  effects,  was  wholly  illegal. 

3.  That  having  made  sach  a  payment  to  the  chargers  as  the  funds  of  Peter  Morrison, 
under  his  curatorial  management,  enabled  him  to  make,  and  Peter  Morrison's  estate 
having  been  thereafter  sequestrated,  and  he  discharged  of  his  office,  actings  and  intro- 
missions, as  curator,  and  being  now  in  possession  of  no  funds  to  satisfy  the  decree 
against  him  as  curator,  suspension  ought  to  be  granted. 

The  respondents  pleaded, — 

1.  The  ultimate  diligence  threatened,  was  fully  justified  by  the  terms  of  the  decree, 
wanant^  and  charge.^ 

2.  Where  a  curator  or  trustee  had  engaged  in  litigation  with  third  par-  [856]  -ties, 
and  been  subjected  in  expenses,  it  was  no  answer  to  a  charge  for  payment  of  such 
expenses  to  allege,  that  the  estate  under  his  administration  was  exhausted,  and  that  he 
was  not,  in  his  official  character,  possessed  of  any  funds. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  The  Lord  Ordinary, 
having  heard  counsel  in  this  process  of  suspension,  and  thereafter  considered  the  record 
and  whole  process,  suspends  the  letters  aimpHciter,  and  finds  the  suspender  entitled  to 
expenses."^ 

^  Scott  V.  Pattison,  21st  December  1826,  (5  S.  112);  Gibson,  25th  May  1833, 
(11  S.  656). 

*  "  NoTB. — The  Lord  Ordinary  conceives  it  to  be  clearly  established  in  our  law  and 
practice,  that  when  tutors  and  curators  are  subjected  in  expenses,  in  a  suit  carried  on  by 
them  solely  for  behoof  of  their  ward,  the  judgment  imports  their  subjection  only  in 
their  curatorial  capacity,  and  is  satisfied  and  suspended  by  their  setting  forth  that  the 
curatorial  property  or  funds  are  exhausted.  There  is  no  example  of  any  decree  against 
tators  and  curators  being  carried  further. 

The  exemption  of  judicial  curators  and  factors  from  personal  responsibility  for  pro- 
ceedings in  the  fair  and  bona  fide  exercise  of  their  office,  is  perhaps  still  more  clear.  It 
is  often  part  of  the  duty  of  factors  loco  tutoris^  of  curators  ad  lites^  of  curators  honUy 
and  other  similar  functionaries,  to  insist  on  suits  for  behoof  of  the  parties  or  estates 
judicially  under  their  charge ;  but  a  decree  against  them  nomine  officiorum,  has  never 
been  held  to  infer  personal  responsibility. 

*^  In  all  cases,  both  of  judicial  and  of  extrajudicial  curators,  it  is  no  doubt  possible 
to  figure  cases  of  such  wanton  and  unv^arrantable  litigation,  as  to  call  on  the  Court  to 
award  expenses  against  the  curators  personally  ;  but  no  such  decree  was  asked  or  pro- 
noonced  in  the  present  instance. 

"The  case  was  assimilated  to  that  of  trustees  upon  insolvent  and  other  estates,  who 
are  held  to  guarantee  funds  for  the  costs  of  any  suit  in  which  they  engage  with  third 
parties,  just  as  they  are  bound  for  contractions  to  their  own  agents,  or  furnishers  of 
necessaries  to  the  estates  under  their  charge.  In  these  instances,  a  direct  engagement 
to  pay  the  articles  ordered  may  be  implied.  But  the  cases  are  essentially  different  from 
the  present  Trustees  generally  act  for  behoof  of  parties  of  mature  age  and  capacity, 
able  to  instruct  and  guarantee  them.  But  the  contract  of  litis  contestation,  as  between 
the  curator  and  adversary,  does  not  infer  that  personal  liability  which,  in  other  special 
eases,  may  possibly  be  raised  up,  even  against  tutors  and  curators,  for  special  furnishings 
on  their  mandate.  It  is  not  clear,  however,  that  an  officer  of  Court,  such  as  a  curator 
ad  litem  or  a  curator  honis^  would  be  personally  liable,  even  to  the  ward's  agents  for  the 
expenses  of  their  own  side  of  the  suit.  The  latter  is  bound  to  look  to  the  extent  and 
resources  of  the  curatorial  estate  for  his  indemnification,  as  by  law  the  inventories  must 
be  publicly  recorded. 

"  In  the  present  instance,  the  specialties  of  the  case  are  all  strongly  in  favour  of  the 
suspender.  He  was  appointed  in  medio  litis — in  fact,  at  an  advanced  stage  of  the 
cause — to  attend  to  the  interest  of  a  litigant  who  had  become  insane.  The  suit  was  of 
an  aspect  which  entitled  and  bound  the  curator  to  proceed  ;  ho  could  not  with  propriety 
abandon  the  action,  and  leave  the  lunatic's  property  (which  was  then  reputed  to  be 
considerable)  open  to  decree  of  reduction  and  costs,  at  the  instance  of  the  chargers, 
without  a  fair  and  temperate  discussion  of  the  case  on  trial ;  and  the  loss  of  a  fund  to 
answer  the  costs  of  the  changers,  seems  to  be  imputable  to  causes  over  which  the  judicial 
curator  had  no  control." 
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The  respondents  reclaimed. 

Lord  President. — I  cannot  see  any  grounds  for  inferring  the  personal  liability  of 
this  curator.  We  see  that  there  was  a  process  in  dependence,  in  which  the  [867]  issues 
were  adjusted  and  ready  for  trial ;  and  at  this  time  he  comes  forward  and  sists  himself 
as  a  party,  and  then  the  issues  were  tried  before  a  jury.  The  verdict  returned  was  a 
very  special  one,  and  contained  nothing  to  show  that  the  transaction  was  a  foul  one  on 
the  part  of  the  pursuer  from  beginning  to  end,  or  that  the  action  was  a  groundless  one. 
In  such  circumstances  is  the  curator,  who  did  not  himself  originate  the  litigation,  to  be 
held  personally  liable  for  the  expenses  of  it  1  There  is  a  mimifest  distinction  between 
the  case  of  a  curator  bonis,  and  that  of  the  trustee  on  a  sequestrated  estate.  A  trustee 
is  in  constant  communication  with  the  creditors ;  and  if  he  enter  on  a  suit,  or  carry  on 
one  without  their  concurrence,  he  is  not  doing  his  duty.  It  is  his  duty  to  see  that  there 
are  funds  sufficient  for  the  payment  of  expenses  before  he  embarks  in  litigation.  I  am 
not  able  to  see  the  application  of  the  cases  quoted  to  a  curator  bonis. 

Lord  Magslenzie. — On  the  whole,  I  see  no  grounds  on  which  to  differ.  The  case 
here  is  very  different  from  that  of  a  trustee.  A  trustee  can  consult  with  the  creditors 
as  to  whether  there  is  a  chance  of  success  such  as  will  warrant  an  action  to  be  brought ; 
but  here  the  curator  cannot  consult  his  client ;  and  though  the  client  might  have  known 
very  well  that  the  action  was  ill  founded,  the  curator  could  not  tell  this.  It  would  be 
difficult  to  lay  down  any  precise  rule,  that  curators  are  never  to  be  personally  liable ; 
and  I  think  it  would  be  most  dangerous  to  do  so.  They  are  not  to  be  held  liable  if 
they  perform  their  duty  fairly  ;  but  they  are  liable  if  they  commit  a  gross  breach  of  it. 
Such  a  breach  of  duty  may  arise  from  different  causes ;  and  I  think  here,  if  the  curator 
knew  there  were  no  funds  out  of  which  expenses  could  be  paid,  that  would  be  sufficient 
if  it  were  clecurly  made  out ;  but  I  am  not  satisfied  that  that  has  been  done.  Upon  the 
whole,  I  think  we  could  not  be  safe  in  finding  the  curator  personally  liable. 

Lord  Fullerton. — I  agree  with  your  Lordships.  A  trustee  in  a  sequestration  does 
not  act  as  trustee  for  the  bankrupt,  but  as  the  representative  of  the  creditors ;  he  may 
be  viewed  as  a  mandatary  for  them,  and  so  be  considered  as  liable  for  the  responsibility 
of  the  parties  who  employ  him.  But  a  curator  bonis  is  different ;  he  is  appointed  to 
represent  his  ward ;  and,  as  in  this  case,  to  appear  for  the  lunatic,  and  carry  on  pro- 
ceedings which  the  lunatic  himself  might  have  done,  had  he  been  sane.  But  he  incurs 
no  further  responsibility  ;  and  I  do  not  see  that  there  is  any  hardship  in  this.  If  the 
party  were  not  a  lunatic,  he  might  have  gone  on  with  the  action  himself,  and  the 
opposite  pacty  would  have  had  no  additional  security  for  the  expenses  beyond  his  own 
responsibility.  Where,  then,  is  to  be  the  difference  if  he  is  a  lunatic  ?  If  we  hold  the 
curator  who  acts  for  him  liable,  we  give  the  other  party  additional  security ;  we  just 
give  him  a  cautioner  for  the  expenses  of  the  action. 

I  agree  with  Lord  Mackenzie,  that  a  curator  litigating  for  his  ward,  is  not  in  every 
case  to  be  exempted  from  personal  liability  for  expenses ;  for  I  believe  there  might  be 
a  great  many  cases  in  which  such  liability  would  be  held  to  exist.  But  this  question 
ought  always  to  be  decided  in  the  original  action,  when  the  whole  merits  of  it  are  before 

the  Court. 

Lord  Jeffrey. — There  are  here  considerable  elements  undoubtedly  for  inferring  the 
personal  liability  of  this  curator ;  but,  at  the  same  time,  not  sufficient,  I  think  to  over-, 
come  the  legal  presumption  in  his  favour.  The  action  was  ready  for  trial  at  the  timo 
when  he  was  appointed ; — could  he  have  been  asked  to  abandon  [868]  it,  which  he 
could  have  done  only  upon  payment  of  the  expenses  already  incurred,  at  the  very 
moment  of  entering  on  his  office  ? 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  with  additional  expenses. 

[Cf.  WhUe  V.  Steel,  21  E.  650 ;  Oraig  v.  Hogg,  24  R.  6,  passim.] 
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No.  189.  VH.  Dnnlop  858.    10  June  1845.     1st  Div.— Lord  Murray. 

Henry  Brock,  Pursuer. — Marshall — T,  Mackenzie, 

Alexander  Speirs,  and  Speirs'  Trustees,  Defenders. — Rutherfurd — Ccman, 

EntaU — Title  to  Pursue, — A  party  directed  his  trustees  to  execute  and  record  an  entail 
of  certain  lands  in  favour  of  a  series  of  heirs ;  the  trustees  executed  the  entail,  but 
neglected  to  record  it,  and  the  first  heir  in  possession  granted  a  security,  in  contra- 
Tention  of  the  entail,  to  one  of  the  trustees ;  the  next  heir  of  entail,  who  had  incurred 
a  general  representation  of  the  contra vener,  having  become  bankrupt,  the  trustee  on 
his  sequestrated  estate  brought  a  reduction  of  the  security,  on  the  grounds  that  it  was 
a  contravention  of  the  entail,  and  that  the  creditor  by  accepting  it  had  violated  his 
duty  as  trustee ; — Held  that  he  had  no  title  to  pursue  the  action,  and  the  reasons  of 
reduction  repelled. 

The  late  Alexander  Speirs  of  Elderslie  executed  a  trust-disposition  and  settlement, 
dated  23d  May  1782,  by  which  he  conveyed  generally  his  whole  estate,  real  and  personal, 
to  certain  parties,  as  trustees  for  the  purposes  therein  mentioned.  Archibald  Speirs, 
his  eldest  son,  and  Peter  Speirs,  his  youngest  son,  were  included  in  the  nomination, 
Among  other  purposes  of  the  trust,  he  directed  that  the  sum  of  L.8000  should,  under 
certain  qualifications,  be  employed  by  the  trustees  in  the  purchase  of  lands  to  be  entailed 
and  settled  upon  Peter  Speirs,  and  other  heirs  substitute,  in  terms  of  an  entail  of  the 
lands  of  Gulcreuch,  which  he  had  already  executed  in  favour  of  his  second  son.  The 
trostees  were  directed  to  record  such  deed  of  entail  in  the  register  of  tailzies.  This  deed 
contained  an  express  clause  exempting  the  trustees  from  liability  for  omission  or  negli- 
gence of  any  kind,  or  for  any  thing  but  their  own  actual  intromissions. 

Alexander  Speirs  died  in  the  end  of  the  year  1782.  He  had  previously  become  the 
purchaser,  at  a  judicial  sale,  of  the  lands  of  Colquhoun  Glins,  in  Stirlingshire,  and  his 
trustees,  in  conformity  with  the  directions  of  the  trust-deed,  completed  the  transaction 
after  his  death,  1783-5,  and  conveyed  these  lands  to  Peter  Speirs,  and  the  other  heirs 
in  the  entail  of  Gulcreuch,  with  and  under  the  conditions  and  provisions  contained  in 
that  deed.  The  trustees  subsequently  purchased  the  lands  of  Culmore  and  Easter 
Glenboig,  and  they  of  new  executed  a  disposition  in  [859]  1793-94,  by  which  they  con- 
veyed the  lands  of  Colquhoun  Glins,  with  the  additional  lands  above  mentioned,  to 
Peter  Speirs  and  the  other  heirs,  and  with  and  under  the  conditions  and  provisions 
contained  in  the  foresaid  entail.  These  deeds,  however,  were  never  recorded  in  the 
register  of  entails,  in  terms  of  the  directions  to  the  trustees  contained  in  the  trust-deed. 

Peter  Speirs  took  up  the  estates,  and  was  infeft  under  these  deeds,  and  possessed 
them  until  his  death  in  June  1829. 

Peter  Speirs  for  some  time  carried  on  business  under  the  firm  of  the  Gulcreuch  Cotton 
Company,  of  which  he  was  the  sole  partner.  In  the  year  1827,  Archibald  Speirs,  the 
elder  brother  of  Peter  Speirs,  was  applied  to  by  Peter  Speirs,  and  Alexander  Graham 
Speirs,  his  eldest  son,  to  assist  them  with  funds  to  enable  them  to  carry  on  that  concern. 
This  he  agreed  to  do,  on  receiving,  by  way  of  security  against  loss  from  any  obligations 
he  might  undertake,  an  absolute  conveyance  of  the  lands  of  Colquhoun  Glins  and  others, 
(he  giving  his  back-bond  to  hold  them  in  security  merely,)  and  a  bond  of  relief  by 
Alexander  Graham  Speirs  and  his  brother. 

Accordingly  by  a  disposition  dated  5th  May  1827,  Peter  Speirs  sold,  atienated,  and 
disponed  to  Archibald  Speirs,  the  entailed  lands  of  Colquhoun  Glins,  Culmore,  and 
Easter  Glenboig ;  and  Archibald  Speirs  granted  to  Peter  Speirs  a  back-bond,  dated  9th 
May  1827,  declaring  that  he  held  the  subjects  under  that  disposition  for  debts  due  and 
to  become  due  to  him  by  Peter  Speirs,  to  an  amount  not  exceeding  L.l  0,000.  In  virtue 
of  that  disposition,  Archibald  Speirs  was  infef t  in  the  subjects,  and  the  instrument  of 
Basine  in  his  favour  recorded  in  the  general  register  of  sasines,  1st  June  1827. 

On  the  7th  of  May  1827,  Alexander  Graham  Speirs  and  his  brother  executed,  in 
terms  of  the  arrangement,  a  bond  of  relief  in  favour  of  Archibald  Speirs.  This  bond 
proceeded  upon  the  express  narrative  of  the  obligations  which  Archibald  Speirs  had 
undertaken,  and  had  agreed  to  underteike,  for  Peter  Speirs  as  an  individual,  and  as  a 
partner  of  the  Culcreuch  Cotton  Company ;  and  narrated  the  execution  of  the  absolute 
disposition  above  mentioned,  and  the  back-bond. 
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Peter  Speirs  died  in  June  1829,  and  was  succeeded  by  his  son  Alexander  Graham 
Speirs,  who  expede  a  general  service  to  him  on  the  9th  February  1830.  Archibald 
Speirs  died  in  November  1832,  leaving  a  general  trust-disposition  and  settlement,  con- 
veying his  whole  fee-simple  estates  to  trustees  for  certain  purposes.  He  was  succeeded 
by  his  eldest  son  Alexander  Speirs,  who  completed  his  title  to  the  unentailed  property 
as  his  heir-at-law,  and  took  up,  inter  cUia^  the  lands  of  Colquhoun  Glins,  in  which  his 
father  bad  been  infeft  upon  the  disposition  of  1827. 

Alexander  Graham  Speirs  continued  to  conduct  the  Culcreuch  Cotton  Company  for 
some  years  after  his  father's  death ;  but  having  become  [860]  bankrupt,  he,  as  an  indi- 
vidual, and  the  company  itself,  were  sequestrated  on  the  26th  May  1837,  and  Henry 
Brock  was  appointed  trustee  on  the  sequestrated  estate. 

Brock  brought  an  action  of  reduction  against  Alexander  Speirs  of  Elderslie,  for 
setting  aside  the  disposition  granted  by  Peter  Speirs  to  Archibald  Speirs,  in  1827,  and 
the  whole  titles  which  followed  upon  it,  on  these  grounds — 1.  That  the  disposition  was 
ineffectual  against  Alexander  Graham  Speirs,  the  next  heir  of  entail,  and  the  pursuer  as 
trustee  on  his  sequestrated  estate,  in  respect  that  it  was  granted  in  contravention  of  the 
deeds  of  entail  and  infeftments  thereon,  being  the  only  titles  under  which  Peter  Speirs 
had  right  to  the  subjects,  so  that  it  was  ultra  vires  of  him  to  grant  any  such  conveyance ; 
and»  2d,  That  Archibald  Speirs  was  not  entitled  to  take  or  accept  the  disposition,  not- 
withstanding that  the  deeds  of  entail  were  not  recorded  in  the  register  of  tailzies,  because 
it  was  incumbent  on  him  as  one  of,  and  along  with,  the  other  trustees  of  Alexander 
Speirs  first  of  Elderslie,  to  cause  the  entails  to  be  duly  recorded,  and  having  failed  to  do 
so,  the  defender,  as  representing  him,  was  barred  from  founding  on  the  omission  to 
record  the  deeds  which  arose  from  his  father's  breach  of  duty. 

The  conclusions  of  the  action  were  originally  directed  against  Alexander  Speirs  alone, 
but  his  father's  trustees  were  afterwards  sisted  as  parties  to  it. 

Defences  were  given  in,  in  which  it  was  maintained  that  the  pursuer  had  neither 
title  nor  interest  to  insist  in  the  action.     A  record  was  made  up  and  cases  given  in. 

The  pursuer  pleaded,  that  as  trustee  on  the  sequestrated  estate  of  Alexander  Graham 
Speirs,  he  had  both  a  title  and  an  interest  to  insist  in  the  action. 

1.  The  bankrupt,  as  the  next  substitute  heir  of  entail,  bad  a  title  to  reduce  the  dis- 
position of  1827,  as  being  a  contravention  of  the  entail.  He  might  have  raised  a 
declarator  of  irritancy  against  his  father  at  any  time  during  his  life,  and  his  title  to 
reduce  continued  the  same  after  the  death  of  his  father,  the  contravener ;  for,  although 
he  had  succeeded  to  him  as  his  heir  and  general  representative,  that  did  not  bar  him,  in 
his  character  as  next  substitute  under  the  entail,  from  setting  aside  any  deed  that  could 
be  shown  to  be  a  contravention  of  it.^  There  was  nothing  in  the  circumstances  of  the 
case  to  show  that  the  bankrupt  himself  was  a  consenter  to  the  deed  under  challenge, 
which  was  granted  by  Peter  Speirs  alone,  and  without  the  concurrence  of  any  other 
person.  If  the  bankrupt  had  thus  a  title  to  pursue  a  reduction  of  the  disposition,  it 
was  now  vested  in  the  pursuer  as  the  trustee  on  his  sequestrated  estate.  The  creditors 
of  an  heir  of  entail  in  possession  could  [861]  adjudge  his  life-interest  in  the  estate ;  and 
in  the  same  way,  a  faculty  to  reduce  a  deed  as  flowing  a  non  Tiabente^  or  on  any  other 
ground  competent  to  a  debtor,  may  be  adjudged  by  his  creditors,  and  the  reduction  be 
pursued  by  them ;  but  the  sequestration  of  Alexander  Graham  Speirs  was  equivalent  to 
an  adjudication,  and,  along  with  the  rest  of  his  estate,  carried  his  title  to  set  aside  the 
disposition  of  1827,  to  the  pursuer,  his  trustee,  who  was  therefore  entitled  to  pursue  a 
reduction,  in  order  to  secure  to  the  creditors  his  life-interest  as  substitute  heir  under  the 
entail,  which  it  was  the  object  of  the  deed  to  disappoint. 

2.  The  interest  of  the  pursuer  to  challenge  the  disposition  was  clear,  as  that  deed 
contained  a  total  alienation  of  the  estate ;  and  the  result  of  the  action,  if  successful, 
would  be  to  secure  to  the  creditors  the  bankrupt's  life-interest  in  it ;  while,  if  it  should 
ultimately  be  found,  that  from  the  non-recording  of  the  entail  it  was  altogether  ineffectual, 
the  whole  of  the  estate  would  be  thrown  open  to  the  creditors. 

The  defenders  pleaded ; — 

1.  The  substitute  heirs  under  an  entail  were  the  only  parties  who  had  a  title  to 
enforce  its  fetters  in  virtue  of  their  Jus  crediti  under  the  tailzie ;  and,  at  any  rate,  the 
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eieditors  of  an  heir  had  no  title  to  do  so.^  Although  it  might  be  competent  for  the 
sobstitate  heirs  under  an  entail  to  complain  of  a  neglect  to  record  it,  inasmuch  as  their 
hope  of  succession  was  thereby  defeated,  yet  if  that  omission  had  taken  place,  and  the 
tttate  had  in  consequence  become  a  fee-simple  one,  the  creditors  of  an  heir  and  their 
trustee  had  no  title  to  object  to  an  onerous  security  which  formed  an  effectual  burden 
upon  the  estate.  As  the  bankrupt  represented  his  father  by  an  universal  title,  he  was 
liable  to  implement  all  his  obligations ;  and  as  his  father  could  not,  in  the  circumstances 
of  the  case,  have  set  aside  a  security  which  he  himself  had  granted,  so  he  had  no  title  to 
parsne  the  reduction  ;*  and,  therefore,  the  trustee  for*  the  creditors  had  no  title  to  bring 
an  action  which  the  bankrupt  himself,  in  whose  right  he  was,  could  not  have  brought. 
In  addition  to  the  liability  under  which  the  bankrupt  lay,  as  the  representative  of  his 
£ither,  to  implement  all  his  obligations,  he  was  barred,  personali  exeeptione,  from 
objecting  to  the  disposition,  because  he  was  himself  a  consenter  to  it,  and  a  party  to  the 
vhole  transaction ;  inasmuch  as  the  bond  of  relief  granted  by  himself  and  his  brother  to 
Archibald  Speirs,  proceeded  upon  the  narrative  of  the  disposition,  and  the  statement 
that  Aichibald  Speirs  undertook  the  obligation  for  which  it  was  granted,  at  the  desire 
of  himself  and  his  brother,  and  on  their  agreement  to  relieve  him. 

2.  Supposing  the  security  in  question  were  set  aside,  on  the  ground  that  the  entail 
was  valid  and  effectual,  the  result  would  necessarily  be,  that  the  estate  would  only  gain 
the  value  of  the  bankrupt's  life  [862]  interest  in  the  lands,  under  burden  of  the  pre- 
ferable debt  of  L.  10,000,  for  which  the  security  had  been  granted,  while  the  fund  for 
division  would  be  diminished  by  a  ranking  for  the  same  amount.  The  real  purpose  of 
^le  pursuer  in  the  reduction  was,  that  after  he  had  set  aside  the  security  as  being  a 
eontravention  of  the  entail,  he  might  turn  round  and  sweep  the  whole  fee-simple  of  the 
estate  into  the  sequestration ;  but  this  could  not  be  founded  on  as  an  interest  to  sue  the 
present  action,  inasmuch  as  it  was  inconsistent  with  his  title  as  libelled ;  the  light  to 
the  lands,  which  he  professed  to  hold,  being  one  subject  to  the  conditions  and  restrictions 
of  the  entail. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  reporting  the  case  : — "  The 
Lord  Ordinary  having  considered  the  revised  cases  for  the  parties  and  whole  process, 
appoints  the  said  cases  to  be  printed  and  boxed  to  the  Lords  of  the  First  Division,  in 
(ftdet  that  the  same  be  reported  to  the  Court.^ 

Lord  Pbbsident. — The  questions  here  raised  for  determination  are  rather  of  a 
singular  nature,  and  I  shall  be  gla  1  to  have  them  further  discussed.  But  on  perusal  of 
the  cases,  I  at  present  entertain  the  greatest  doubt  of  the  pursuer's  title  and  interest,  as 

1  Wedderbum  v,  Colvill,  Jan,  29,  1789,  (M.  10,426). 

^  "  NoTB. — In  this  case  objections  are  stated  to  the  title  of  the  pursuer  to  pursue  this 
action  of  reduction,  and  which  the  Lord  Ordinary  was  the  more  disposed  to  report, 
as  it  appeared  to  be  the  wish  of  the  parties  that  it  should  receive  a  final  decision,  and 
from  Uiere  being  no  former  precedents  in  favour  of  this  action  of  reduction. 

"  It  proceeds  on  the  ground  that  a  trustee,  who  had  omitted  to  record  an  entail,  did 
afterwards,  for  a  sum  advanced  by  him,  receive  the  security  now  under  reduction  over 
kods  which  were  included  in  the  entail.  It  is  objected  by  the  defender  to  the  title  of 
the  pursuer,  Mr.  Brock,  trustee  on  the  sequestrated  estate  of  the  heir  of  entail  in  posses- 
lion,  Ist,  That  although  the  heirs  of  entail  might  have  right  to  complain  of  the  omission 
to  record  an  entail,  which  deprived  them  of  the  succession,  yet  the  creditors  of  the  heir 
in  whom  the  estate  became  fee-simple,  and  their  trustee,  can  have  no  right  to  reduce  a 
security,  in  respect  that  the  property  had,  by  a  previous  omission,  become  subject  to  all 
onerous  debts  and  obligations ;  2dly,  That  as  the  heir  represented  his  father  in  all  his 
debte  and  obligations,  and  was  bound  to  support  the  security  which  his  father  had 
granted,  which  this  action  is  brought  to  reduce,  the  trustee  for  his  creditors  had  no  title 
to  bring  this  action,  which  the  common  debtor,  in  whose  right  he  is^  could  not  have 
brought. 

"  The  Lord  Ordinary  considers  it  very  doubtful,  whether,  after  the  decisions  that 
have  been  pronounced  regarding  unrecorded  entails,  a  subsequent  heir  of  entail,  who 
was  no  party  to  the  proceedings,  could  bring  an  action  of  dami^es  in  such  circumstances, 
and  he  came  to  be  of  opinion  that  the  trustee  had  no  right  to  insist  in  an  action  of 
reduction  in  the  circumstances  of  the  present  case,  but  he  thought  it  better  to  report  the 
to  the  Court,  in  order  that  they  may  decide  the  question." 
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trustee  for  the  creditors  of  Mr.  Alexander  Graham  Speirs  and  the  Culcreach  Cotton 
Company,  to  insist  in  the  conclusions  of  this  action.  We  must  attend  to  the  conclusions 
of  the  summons  of  reduction,  which,  after  the  narrative,  are  rested  on  the  ground,  that 
the  disposition  granted  by  Peter  Speirs  to  his  brother  was  in  contravention  of  the  deeds 
of  entail  under  which  alone  he  had  right  to  the  subjects,  and  was  ultra  vires  of  him  ; 
and  that  Archibald  Speirs  was  not  en-  [863]  -titled  to  accept  of  said  disposition,  not- 
withstanding that  the  entails  were  not  recorded,  in  respect  it  was  his  duty,  as  one  of  his 
father's  trustees,  to  obtain  these  entails  to  be  recorded ;  and  that  the  disposition,  and 
all  following  upon  it,  are  null  and  void,  and  ineffectual  against  Alexander  Graham  Speirs, 
the  next  heir  of  entail,  and  the  pursuer  as  trustee  upon  his  sequestrated  estate. 

Considering  the  circumstances  in  which  Peter  Speirs  granted  the  disposition  in 
question,  with  absolute  warrandice,  in  consequence  of  advances  by  his  brother  to  him, 
and  in  security  of  which  also,  his  son,  the  present  Alexander  Graham  Speirs,  granted  a 
bond  for  his  uncle's  benefit,  and  as  becoming  liable  for  the  whole  of  his  advances,  it 
would  appear  that  Peter  Speirs  himself  could  not  have  been  heard  in  an  attempt  to 
reduce  that  disposition,  as  being  barred  from  setting  aside  that  which  he  bound  himself 
expressly  to  make  effectual.  But  can  his  son  and  general  representative,  as  well  as  heir 
of  entail,  be  in  any  better  situation  t — or  can  the.  trustee  for  the  son's  creditors  be  so  ? 
This  is  at  least  extremely  doubtful,  as  the  heir,  now  bankrupt,  is  bound  for  every  debt, 
and  subject  to  every  exception,  which  would  have  lain  against  his  predecessor ;  and,  by 
being  a  partaker  in  the  whole  transaction,  he  could  not  be  heard  to  reduce  it  in  the 
character  of  heir  of  entail 

The  pursuer  libels  on  his  title  to  have  this  estate  brought  under  his  control,  subject 
to  the  fetters  of  the  entail ;  but  it  cannot  be  overlooked,  that  when  the  disposition, 
which  is  alleged  to  have  been  a  contravention  of  the  entail,  is  set  aside,  the  object  will 
be  to  secure  the  estate,  in  respect  the  entail  is  unrecorded,  for  the  benefit  of  the  creditors. 

But  is  such  an  interest  as  this  consistent  with  the  terms  of  the  title  on  which  the 
summons  proceeds  ?  It  is  well  put,  that  if  such  an  interest  was  expressly  set  forth,  it 
could  not  avail  in  support  of  the  title  maintained  by  the  trustee,  to  bring  back,  as  in 
right  of  the  bankrupt  heir  of  entail,  the  estate  to  be  subject  again  to  the  fetters. 

It  is  likewise  not  to  be  overlooked,  that  if  the  pursuer  was  to  succeed  in  having  it 
found  that  the  disposition  is  not  available  to  the  heir  of  Archibald  Speirs,  as  having 
been  in  contravention  of  the  entail,  it  follows  that  the  whole  of  the  securities  granted 
by  the  bankrupt  in  his  favour  must  be  ranked  on  the  estate.  Where,  then,  will  the 
benefit  accrue  to  the  general  creditors  1 

Holding  that  the  trustees  of  the  elder  Mr.  Speirs  were  guilty  of  a  neglect  of  duty  in 
not  recording  the  entail  of  Glins  and  Glenboig,  and  hence  subjected  themselves  to  a 
claim  of  damages  at  the  instance  of  the  substitute  heirs  of  entail,  still,  as  the  property 
was  not  secured  by  an  entail  duly  recorded,  it  was  liable  for  the  debts  of  Peter  Speirs, 
and  he  was  not  debarred  from  granting  a  security  over  it  for  sums  advanced  for  his 
behoof ;  and  it  is  on  such  security  that  the  representative  of  Archibald  Speirs  alone 
insists  in  retaining  it. 

Lord  Mackenzie. — I  am  of  the  same  opinion  as  your  Lordship.  This  case  proceeds 
upon  an  alleged  contravention  of  an  entail,  and  is  intended  for  the  reduction  of  the  deed 
of  contravention.  Now,  it  is  quite  plain,  that  such  an  action  could  not  be  maintained 
by  the  contravener  himself,  nor  by  his  creditors ;  and  if  that  is  the  case,  as  little  can  it 
be  maintained  by  his  representative. 

I  thought  at  first  that  there  might  be  no  general  representation  of  the  ancestor,  but 
that  is  not  the  case ;  there  is  a  general  representation,  by  which  the  bankrupt  [864]  stands 
in  the  shoes  of  the  contravener ;  he  is  just  the  contravener  himself.  That  being  the 
case,  it  is  obvious  that  he  cannot  reduce  the  deed,  and,  if  he  cannot,  how  can  his  creditors  ? 
I  do  not  see  how  they  should  be  in  a  better  situation  than  he  is.  In  these  circumstances, 
I  have  no  doubt  that  the  pursuer's  title  is  bad. 

Lord  Fullerton. — I  am  quite  of  the  same  opinion.  The  whole  proceedings  on  the 
part  of  the  pursuer  are  contradictory.  The  summons  commences  by  setting  forth  Ms 
title  as  trustee  on  the  sequestrated  estate  of  the  Culcreuch  Cotton  Company,  and  of 
Alexander  Graham  Speirs,  as  an  individual  partner  of  the  company,  and  not  as  heir  of 
entail  under  the  destination  of  the  estate ;  while  the  conclusions  are  directed  against  the 
disposition  as  being  a  contravention  of  the  entail,  and  therefore  of  no  effect  against  the 
bankrupt  or  his  trustee. 
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If  the  action  had  been  brought  by  the  trustee  in  the  right  of  Alexander  Graham 
Speirs  as  heir  of  entail,  it  would  not  have  done,  because  the  entail  was  never  recorded, 
and  therefore  was  ineffectual  against  the  onerous  deeds  of  the  heir  in  possession.  If  it 
had  been  brought  by  Alexander  Graham  Speirs  himself  as  a  substitute  heir  of  entail, 
who  did  not  represent  his  father,  he  might  perhaps  have  had  a  claim  of  damages  against 
the  granter  in  the  disposition,  who  was  a  trustee  under  the  settlement  of  the  first 
Alexander  Speirs,  for  neglecting  his  duty  in  failing  to  record  the  entail.  But  he  is  the 
general  representative  of  his  father,  and  the  trustee  for  his  creditors  cannot  sue  except 
through  the  right  of  the  sequestrated  debtor,  who  is  liable  for  his  father's  obligations. 

Lord  Jeffrby. — I  am  very  clearly  of  the  same  opinion.  This  action  appears  to  me 
to  be  one  of  the  most  extraordinary  ever  devised.  It  is  founded  on  the  fetters  of  the 
entail  in  order  to  get  rid  of  it ;  for  it  would  seem  that  the  re^l  purpose  of  the  pursuer 
is  first  to  set  aside  the  security  which  was  granted  in  contravention  of  the  prohibitions, 
and  then  to  turn  round  and  attack  the  entail  itself  as  altogether  ineffectual. 

I  have,  therefore,  no  hesitation  in  thinking  that  the  action  is  iucompetent. 

The  Court  accordingly  repelled  the  reasons  of  reduction,  and  assoilzied  the  defenders 
from  the  whole  conclusions  of  the  action,  with  expenses. 


No.  140.  VH.  Dnnlop  865.     13  June  1845.     Ist  Div.— Lord  Robertson. 

James  Chalmers,  Pursuer. —i>^^. 
Elizabeth,  Agnes,  Janet,  and  Mary  Ireland  Chalmers,  Defenders. — Cook. 

Trust — Proof — Act  1696,  c.  25. — A  father,  who  had  granted  to  his  daughters  a  convey- 
ance of  heritage  ex  facie  absolute,  proceeding  on  an  admittedly  false  narrative  of  a 
price  paid,  raised  a  declarator  to  have  it  found  that  it  was  truly  one  in  trust ;  and 
averred  that  its  real  nature  was  set  forth  in  a  back-letter  delivered  to  him  by  the 
grantees,  but  which  had  been  lost  or  abstracted  by  them  from  his  repositories, — Held, 
^at  trust  could  be  established  only  by  the  production,  or  a  proving  of  the  tenor  of 
the  back-letter,  or  by  the  writ  or  oath  of  the  grantees ; — Observed,  that  facts  and 
circumstances  admitted  on  record  may  be  sufficient  to  prove  a  trust. 

In  July  1835,  James  Chalmers  executed  two  dispositions  and  assignations  of  certain 
heritable  subjects  belonging  to  him,  in  favour  of  his  four  daughters,  Elizabeth,  Agnes, 
Janet,  and  Mary  Chalmers.  These  deeds  bore  to  be  granted  in  consideration,  the  one 
of  L.50,  and  the  other  of  L.200,  as  the  price  of  the  subjects  disponed,  and  contained 
an  ex  fade  absolute  and  irredeemable  conveyance  to  the  grantees.  The  deeds  were 
prepared  by  the  granter's  agent,  and  at  his  own  expense.  Neither  of  them  was  ever 
delivered ;  but  infeftment  was  taken  upon  them,  and  the  instruments  of  seisin  placed 
in  the  hands  of  Elizabeth  Chalmers,  the  eldest  daughter.  About  the  same  date  with 
the  dispositions,  a  writing,  or  back-letter,  was  subscribed  by  the  grantees,  and  delivered 
to  their  father,  explanatory,  or  declaratory  of  the  nature  and  conditions  of  the  convey- 
ance which  had  been  made  to  them.  Chalmers  continued,  after  the  execution  of  the 
deeds,  to  possess  part  of  the  subjects  conveyed  personally,  and  to  draw  the  rents  of  the 
rest,  one  of  which  was  let  to  the  defender,  Mary  Chalmers,  and  her  husband,  John 
Galloway.  He  performed  all  the  acts  of  ownership  with  regard  to  them,  such  as  the 
payment  of  feu-duties,  and  other  burdens,  and  expended  considerable  sums  for  repairs. 
Chalmers's  first  wife,  the  mother  of  his  daughters,  died  in  the  summer  of  1841 ;  and, 
in  December  1842,  he  was  married  a  second  time.  In  November  of  that  year,  he 
intimated  to  his  daughters  that  he  had  lost  the  writing  which,  as  formerly  mentioned, 
had  been  granted  and  delivered  to  him  by  them,  and  requested  that  they  would  give 
him  a  letter  explanatory  of  the  true  nature  of  the  ex  facie  absolute  conveyance  which 
had  been  made  in  their  favour.     Accordingly,  the  following  letter  was  addressed  to 

him: — 

"Kettle,  November  1842. 

"  Drab  Fatheh, 

"  Agreeable  to  your  request,  I  hereby  grant  you  your  lifetime  of  [866]  the  Properties 
which  jointly  belongs  to  me  and  my  sisters,  upon  the  condition  that  you  not  only  uphold 
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the  properties  in  a  habitable  condition ;  but  not  longer  than  I  think  that  the  object  of 
your  choice  treats  you  with  that  kindness  which  I  think  you  as  my  father  deserves.  In 
addition,  I  must  add  that  this  acknowledge  is  in  the  hands  of  John  Chalmers,  my  uncle 
at  Kettle,  who  is  empowered  to  see  my  conditions  carried  into  effect.  I  remain.  Dear 
Father,  your  affectionate  Daughter, 

(Signed)         "  Elizabeth  Chalmers. 

AoNBS  Chalmers. 

Mary  I.  Chalmers. 

Janet  Chalmers. 
"James  Dauskin,  Witness." 

Chalmers  returned  no  answer  to  this  letter,  but  retained  it  in  liis  possession. 
In  January  1844,  he  raised  an  action  of  declarator  and  reduction,  to  have  it  found 
and  declared  that  the  conveyances  above  mentioned  were  in  trust  only,  or  at  any  rate 
that  they  were  simply  mortis  caitsa  gratuitous  and  revocable  deeds,  which  were  from 
that  time  revoked  and  recalled ;  and,  alternatively,  in  the  event  of  the  parties  failing  to 
reconvey  the  subjects  to  him,  to  have  the  two  dispositions,  and  the  instruments  of  seisin 
following  upon  them,  reduced  ana  set  aside. 

Defences  were  given  in  by  his  daughters,  in  which  they  admitted  that  no  price  had 
been  paid  for  the  conveyance  contained  in  the  dispositions,  but  denied  that  it  was  one 
in  trust  merely  for  their  father's  behoof.  They  alleged  that  its  true  object  was  to  secure 
an  effectual  provision  to  them ;  that  the  writing,  averred  by  the  pursuer  to  be  lost,  con- 
sisted of  an  acknowledgment,  that,  notwithstanding  the  absolute  terms  of  the 
dispositions,  he  was  to  continue  to  enjoy  the  liferent  of  the  property;  and  that  the  action 
was  raised  for  the  purpose  of  defeating  the  provision  which  had  been  made  in  their 
favour. 

A  record  was  made  up,  and  a  diligence  granted  to  the  parties  against  havers  for  the 
recovery  of  the  back-letter  admitted  to  have  been  granted,  explanatory  of  the  true  nature 
of  the  conveyance.  The  defenders  did  not  execute  their  diligence ;  and  that  of  the 
pursuer  having  failed,  he  renounced  further  probation. 

The  respective  averments  and  pleas  of  the  parties  on  the  record  are  stated  in  the 
following  interlocutor  and  note  of  the  Lord  Ordinary,  pronounced  on  the  21st  December 
1844. 

"  Finds,  1st,  That  on  the  7th  day  of  July  1835,  the  pursuer  executed  two  dispositions 
and  assignations  conveying  his  whole  heritable  property  in  favour  of  the  defenders,  his 
daughters,  one  of  which  bore  to  be  on  payment  of  a  price  of  L.50,  and  the  other  of 
L.200,  and  the  said  deeds  were  ex  facie  absolute,  and  without  reservation  of   the 
grantor's  lifereut :    Finds  that  the  said  deeds  were  prepared  by  the  pursuer's  agents 
and  at  [867]  his  expense,  and  that  infeftment  followed  thereon,  the  expense  of  which 
was  also  defrayed  by  the  pursuer :  Finds  that  the  term  of  entry  specified  in  the  said 
deeds  was  Whitsunday  1835,  but  that  the  defenders  obtained  no  possession,  and  that 
the  pursuer  possessed  part  of  the  subjects,  and  drew  the  rents  of  the  remainder,  and 
expended  considerable  sums  in  repairs  or  improvements :  Finds  it  admitted  that  no 
price  was  paid  for  the  said  subjects,  or  value  given,  or  onerous  consideration  stipulated, 
and  that  the  dispositions  were  not  delivered  :  Finds  that  the  object  of  granting  the  said 
deeds  is  alleged  by  the  pursuer  to  have  been  with  the  view  of  placing  his  property 
beyond  the  reach  of  the  claim  of  a  certain  Friendly  Society,  who  threatened  to  prosecute 
him,  but  which  prosecution  never  was  raised,  and  that  the  said  deeds  were  a  mere  trust 
for  his  behoof,  and  were  understood  and  intended  lo  be  revocable  at  his  pleasure  :  Finds^ 
on  the  other  hand,  that  the  defenders  state  the  real  nature  of  the  transaction  to  have 
been  to  make  provision  for  them,  his  only  children,  and  that  he  was  to  enjoy  a  liferent 
of  the  subjects,  to  which  liferent  they  still  consent :  Finds  that  there  is  no  direct 
written  evidence  of  the  constitution  of  the  trust  which  the  pursuer  seeks  to  declare, 
and  that  the  admissions  made  by  the  defenders  on  this  record,  which  are  equivalent  to 
their  writ,  do  not  establish  the  existence  of  any  such  trust,  and  cannot  be  held  to 
import  any  thing  more  than  that  the  narrative  of  the  deed  is  untrue  in  stating  that  any 
price  was  paid,  and  that  the  said  deeds  do  not  embody  the  real  transaction,  in  so  far  as 
they  contain  no  reservation  of  the  liferent  of  the  pursuer  :  Finds  it  averred  that,  on  the 
13th  July  1835,  the  defenders  subscribed  a  back-letter,  or  obligation  of  relief,  declara- 
tory of  the  said  trusty  which  obligation  was  delivered  to  the  pursuer,  and  that  the  same 
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was  afterwards  abstracted  from  the  pursuer's  repositories  by  one  or  other  of  the 
defenders :  Finds  no  evidence  of  any  such  letter  of  relief  ever  having  been  in  existence 
or  ahstractedy  and  this,  notwithstanding  a  diligence  having  been  granted,  on  the  sugges- 
tion of  the  Lord  Ordinary,  for  recovery  thereof,  and  under  which  the  fullest  enquiry  as 
to  the  said  abstraction  was  competent :  Finds  that  the  instruments  of  sasine  on  the  said 
dispositions  were  delivered  to  the  defenders,  which  delivery  was  wholly  unnecessary 
with  the  view  of  protecting  the  property  from  the  said  Friendly  Society,  or  for  the 
constitution  of  the  trust  alleged  by  the  pursuer,  and  that  the  said  instruments  of  sasine 
were  retained  by  them  and  produced  in  the  present  action  :  Finds  it  averred  by  the 
defenders,  that  the  letter  granted  by  them  at  the  time  the  dispositions  were  granted, 
was  merely  a  declaration  that  the  pursuer  was  to  enjoy  the  liferent  of  the  subjects,  and 
that  the  letter  of  relief  having  been  lost  by  the  negligence  of  the  pursuer,  and  his 
averment  of  abstraction  thereof  not  proved,  the  presumption  of  law  is  against  his 
account  of  the  import  thereof :  Finds  that,  from  the  date  of  the  said  deeds,  no  steps 
appear  to  have  been  taken  by  the  pursuer  to  establish  the  said  trust  until  in  or  about 
the  [868]  month  of  November  1842,  and  when  the  pursuer  had  contracted,  or  was  about 
to  contract,  a  second  marriage  :  Finds  that  the  defenders  then  subscribed  a  letter  import- 
ing an  acknowledgment  of  the  pursuer's  liferent  of  the  subjects,  but  with  a  condition 
annexed  as  to  the  conduct  of  their  stepmother,  on  which  they  do  not  now  insist,  and  to 
which  the  pursuer  does  not  appear  to  have  acceded :  Finds  that  the  said  letter  was 
retained  by  the  pursuer,  and  produced  by  him  in  this  action,  which  was  not  instituted 
until  the  month  of  January  1844;  and,  therefore,  under  all  the  circumstances  of  the 
case,  finds  that  the  pursuer  has  failed  to  establish  the  subsistence  of  the  alleged  trust,  or 
to  prove  that  the  property  in  which  the  defenders  stand  infeft,  as  absolute  proprietors, 
was  conveyed  to  them  by  deeds  revocable  at  his  pleasure,  but  that  the  real  and  true 
nature  of  the  transaction  was  as  stated  by  the  defenders ;  and  therefore,  under  reserva- 
tion always  of  the  pursuer's  full  liferent  right  in  the  subjects  in  question,  sustains  the 
defences,  assoilzies  the  defenders  from  this  action,  and  decerns."  ^ 

1  "  NoTB. — This  is  an  action  of  declarator  of  trust,  founded  on  the  allegation,  that 
certain  ex  fade  absolute  dispositions  were  qualified  by  a  written  letter  of  relief,  granted 
and  delivered  at  the  time.  There  can  be  no  doubt  of  the  general  rule,  that,  under  the 
Act  1696,  c.  25,  no  such  declarator  can  be  sustained  except  under  the  writ  or  oath  of 
the  party;  Duggan  v.  Wight,  2d  March  1797,  Morr.  12,761 ;  and  as  the  letter  of  relief 
has  been  lost  by  the  pursuer's  own  negligence,  and  his  averment  of  the  abstraction  thereof 
is  not  proved,  the  competent  evidence  is  awanting. 

'*  But  it  was  contended,  on  the  authority  of  the  cases  of  Montgomery,  7th  February 
1811,  Fac  Coll.,  and  Miller  v.  Oliphant,  7th  March  1843,  Dunlop,  Vol.  V.  856,  that 
the  pursuer  was  entitled  to  enquire  into  the  reality  of  the  transaction,  the  defenders 
having  admitted  that  no  price  was  paid  for  the  subjects,  and  therefore  that  the  disposi- 
tions proceeded  on  a  false  narrative.  Ko  proof  was  tendered  by  the  pursuer ;  but,  on 
the  contrary,  probation  was  renounced,  the  diligence  granted  for  the  recovery  of  the 
back-letter  having  failed.  But,  admitting  the  fullest  enquiry  into  the  reality  of  the 
transaction,  it  appears  to  stand  thus — both  parties  are  agreed  that  there  was  a  letter 
actually  granted  at  the  time  the  deeds  were  granted,  and  the  question  is,  what  was  its 
true  import  1  The  pursuer  says  it  was  a  simple  declaration  of  trust,  the  defenders,  an 
acknowledgment  that  the  property  should  be  held  in  liferent  by  the  pursuer.  The 
pursuer  has  lost  the  document,  and  cherefore  his  account  of  it  cannot  be  received.  The 
admission  of  the  defenders  must  be  taken  with  its  qualities,  and  the  acceptance  by  the 
pursuer  of  the  letter  of  November  1842,  is  a  strong  confirmation  of  the  truth  of  their 
statement,  although  the  burden  of  proof  does  not  lie  on  them. 

**  The  pursuer  pleads  alternatively,  that,  even  if  there  had  been  no  trust,  the  deeds, 
being  gratuitous,  were  revocable.  But  if  the  defenders  were  infeft  as  absolute  pro- 
prietors, as  to  which  there  is  no  doubt,  and  only  granted  a  back-letter  declaring  the 
liferent  to  be  in  their  father,  it  is  inconsistent  with  the  whole  transaction  to  assume  that 
there  was  a  power  of  revocation.  It  does  not  appear  to  the  Lord  Ordinary  that  there  is 
any  evidence  of  such  power  having  been  reserved,  and  in  these  cases  '  the  evidence 
'  admitted  to  such  an  effect  must  be  carefully  weighed.'  Hume's  Decisions,  p.  235, 
Miller  v.  Miller,  13th  Nov.  1798.  See  also  Braidwood  v.  Braidwood,  26th  November 
1335,  Shaw,  XIV.  p.  64." 
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[869]  The  pursuer  reclaimed,  and  pleaded ; — 

1.  That  the  defenders  having  admitted  that  the  deeds  in  question  proceeded  on  a 
false  narrative,  they  could  not  be  considered  as  standing  upon  them ;  and,  therefore, 
that  the  burden  of  proof  as  to  the  true  nature  of  the  conveyance  was  transferred  from 
him  to  them.^ 

2.  That,  supposing  some  part  of  the  proof  lay  on  the  pursuer,  it  was  competent  to 
prove  the  trust  by  facts  and  circumstances  admitted  on  the  record,  these  being  equivalent 
to  the  party's  writ ;  ^  and  that  the  facts  and  circumstances  admitted  by  the  defenders  in 
this  case  were  sufficient  for  that  purpose. 

The  defenders  pleaded ; — 

1.  That,  as  the  pursuer  had  not  produced  the  back-letter  which  was  acknowledged 
to  have  been  in  his  possession,  and  which  contained  the  best  evidence  of  the  true  nature 
of  the  transaction,  and  had  failed  to  prove  its  loss  in  the  way  which  he  had  averred  on  the 
record,  he  was  in  the  situation  of  a  party  withholding  evidence,  and  could  not  bring 
proof  of  an  inferior  kind ;  and  that  they  were,  therefore,  entitled  to  a  presumption  in 
favour  of  their  statements. 

2.  That  admitted  facts  and  circumstances,  in  order  to  constitute  a  proof  of  a  trust, 
equal  to  express  declaration  by  writ  or  oath,  must  be  inconsistent  with  any  other  view 
of  the  case  than  that  a  trust  was  truly  intended  ;  but  that  all  the  facts  in  this  case  were 
as  consistent  with  the  truth  of  their  statement  as  with  that  of  the  pursuer. 

Lord  President. — The  ground  of  action  here  is,  that  whatever  may  be  the  appear- 
ance of  the  deeds  ex  facte,  they  were  truly  intended  to  be  a  trust-conveyance  for  the 
pursuer's  behoof,  and  that  an  acknowledgment  of  their  real  nature  was  returned  by  his 
daughters,  in  whose  favour  they  were  granted.  This  acknowledgment,  contained  in 
th6  back-letter  stated  to  have  been  written  by  his  daughters,  the  pursuer  says  was  at 
one  time  in  his  possession,  but  that  it  is  now  lost,  or  has  been  abstracted  from  his 
repositories  by  one  or  other  of  the  defenders.     This,  however,  he  has  failed  to  prove. 

In  these  circumstances,  was  it  not  necessary  for  him  to  instruct  the  contents  of  that 
letter  ?  And  then,  observe  his  conduct  after  the  alleged  loss — when  he  asks  for  some- 
thing to  supply  its  place,  the  answer  he  receives  from  one  of  his  daughters  is,  the 
property  belongs  to  me  and  my  sisters,  ^ow,  if  the  conveyance  had  really  been  one 
in  trust,  and  had  been  expressly  acknowledged  to  be  so,  would  he  not  have  expressed 
his  astonishment  at  receiving  an  answer  so  inconsistent  with  the  previous  letter  ?  But 
he  makes  no  complaint  or  remonstrance ;  and  his  silence,  I  think,  looks  like  a  virtual 
admission  of  the  truth  of  his  daughter's  statement.  I  am  decidedly  of  opinion  that  the 
Lord  Ordinary  is  right 

[870]  Lord  Mackenzie. — This  is  a  case  of  declarator  of  trust,  and  nothing  else ; 
and  of  course  the  statute  applies,  and  the  trust  must  be  proved  by  the  writ  or  oath  of 
the  party.  It  applies  here  a  forttori,  for  the  alleged  trust  is  constituted  by  regular, 
formal,  and  probative  deeds,  ex  facie  absolute  ;  and  the  conveyance  is  not  rashly  granted, 
but  is  accompanied  with  a  deed  declaratory  of  its  nature,  in  the  shape  of  a  back-letter, 
though  the  parties  differ  as  to  the  contents  of  this  writing.  This  deed  is  delivered  to 
the  granter  of  the  conveyance,  and,  having  got  it,  he  proposes  to  declare  the  trust 
without  producing  the  deed.  Now,  was  it  not  his  business  to  produce  it^  and  if  he 
does  not,  is  it  not  the  presumption  that  he  has  either  destroyed  it  himself,  or,  having  it 
in  his  possession,  does  not  choose  to  produce  it  ?  If  the  conveyance  was  truly  in  trust 
he  has  a  remedy,  for  he  may  prove  it  by  the  oath  of  the  other  party ;  but  if  he  does 
not  do  that,  and  does  not  produce  the  deed  in  which,  according  to  his  statement,  it 
was  acknowledged,  can  we  sJlow  him  to  do  it  by  a  proof  of  vague  circumstances  1  If 
there  is  any  case  in  which  the  Act  applies,  this  is  one. 

I  don't  think  the  circumstances  founded  on  by  the  pursuer  are  in  themselves  any 
way  satisfactory.  Though  the  deeds  were  not  delivered  to  the  grantees,  seisin  was  taken 
on  them,  and  that  is  equivalent  to  delivery ;  so  that  I  think  there  is  little  in  that.  The 
narrative  of  the  conveyance,  that  it  was  a  sale  for  a  price,  is  undoubtedly  not  true ; 
but  many  gratuitous  dispositions  proceed  on  a  false  narrative  of  sale :  and  here  both 
parties  admit  that  that  statement  was  false. 

1  Hotson  V.  Paul,  June  7,  1831,  (9  S.  685). 

2  Stewart's  Executors,  July  8,  1777,  (5  Br.  Sup.  63) ;  Duggan  v,  Wight,  Mar.  2, 
1797,  (M.  12,761). 
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Then,  with  regard  to  the  letter  from  his  daughter  to  him,  it  does  not  appear  what 
he  wanted  her  to  state  in  it ;  but  she  says  she  is  willing  to  give  him  a  liferent,  but  that 
the  property  is  her  own  and  her  sisters'.  Now,  if  a  probative  deed  had  ever  been  granted, 
proving  that  the  conveyance  was  of  a  different  nature  altogether,  and  was  merely  one 
in  trust,  would  he  have  said  nothing  on  getting  this  letter  ?  Why,  he  would  have 
replied — I  never  thought  of  a  liferent  at  all — the  conveyance  was  only  one  in  trust ; 
bat,  instead  of  that,  he  keeps  it  in  his  possession  for  a  long  time,  without  making  any 
reply  whatever.  That  is  a  strong  circumstance  against  him.  On  the  whole,  I  am  of 
opinion  that  the  Lord  Ordinary's  interlocutor  should  be  adhered  to. 

Lord  Fullebton. — I  am  of  the  same  opinion.  The  words  of  the  statute  are  very 
s^ng,  but  they  have  been  allowed  to  be  modified  in  practice  in  some  particular  cases. 
And  it  is  reasonable  enough,  when  an  action  of  declarator  of  trust  is  brought,  if  the  party 
admits  what  would  have  been  sufficient  if  stated  on  oath  to  prove  the  trust,  to  fillow 
this  to  supply  the  want  of  oath.  But,  on  this  principle,  the  pursuer  here  has  not  made 
out  his  case.  Here  there  is  an  admission  on  the  part  of  the  defenders  that  no  price  was 
paid  for  the  conveyance,  and  that  the  grantor  was  entitled  to  the  liferent  of  the  property, 
notwithstanding  the  terms  of  the  deed  ;  but  then  this  is  coupled  with  the  statement, 
that  the  fee  was  made  over  absolutely  to  them. 

Now,  the  pursuer  treats  this  admission  in  a  very  convenient  way.  He  says,  when- 
ever you  admit  that  the  narrative  of  the  deed  is  false,  the  burden  of  proof  is  shifted, 
and  it  lies  on  you  to  prove  that  it  was  not  a  conveyance  in  trust.  But  what  right 
had  he  to  take  the  admission  without  the  qualiUcation  attached  to  it  ?  On  that  view, 
and  80  far  as  it  stands  on  this  admission  of  the  defenders,  I  think  the  pursuer's  case 
won't  stand. 

Then  it  is  said  the  facts  and  circumstances  admitted  are  sufficient  to  prove  a 
[871]  trust.  Now,  I  rather  think  that  the  cases  do  bear  out  this — that  admitted  facts 
and  circumstances  may  supply  the  want  of  a  positive  declaration  of  trust ;  but  then 
these  facts  and  circumstances  must  constitute  real  evidence  of  the  conduct  of  the  party 
in  relation  to  the  matter,  not  to  be  explained  in  any  other  way  than  as  an  admission 
that  he  holds  in  trust.  The  facts  and  circumstances  in  this  case,  however,  I  don't 
think  to  be  of  any  importance,  in  the  way  of  proof  that  the  conveyance  was  truly  one 
in  trust.  The  burden  of  proving  his  case  lay  upon  the  pursuer,  and  he  has  entirely 
failed  to  do  so. 

Lord  Jeffrey. — I  concur.  I  have  all  along  thought  that  this  was  a  very  peculiar 
case,  and  one  that  would  require  much  more  than  the  usual  amount  of  proof  to  show 
that  the  conveyance  was  truly  one  in  trust.  The  pursuer  comes  into  Courts  admitting 
that  what  he  avers  to  be  a  trust  was  constituted  by  a  deed  ex  facie  absolute.  This, 
however,  he  says,  was  qualified  by  a  back-letter,  which  was  a  probative  instrument. 
He  admits  that  he  got  delivery  of  this  letter,  and  I  don't  see,  therefore,  how  he  can  be 
allowed  to  prove  the  trust  in  any  other  way  than  by  its  tenor  and  contents.  The  best 
evidence  is  that  which  he  acknowledges  was  once  in  his  possession,  but  which  he  now  says 
he  has  lost  If  it  be  really  lostj  a  remedy  was  open  to  him — he  might  have  brought 
a  proving  of  its  tenor  ;  but  that  he  has  not  done,  aild  I  think  that  is  sufficient  to  decide 
the  question.  Having  admitted  that  he  got  the  deed,  and  condescended  upon  the 
particular  mode  in  which  it  was  lost,  and  yet  having  declined  to  bring  a  proving  of  its 
tenor,  he  must  be  presumed  to  have  disposed  of  it,  or  put  it  away  himself. 

I  quite  agree  with  Lord  FuUerton,  that  some  liberty  has  been  taken  with  the  Act 
1696 ;  for,  according  to  the  way  in  which  it  has  been  applied  in  practice,  a  trust  may 
he  proved  by  admitted  facts  and  circumstances  constituting  real  evidence.  Admissions 
on  record,  signed  by  a  procurator,  however,  just  come  to  be  a  party's  writings  by  pro- 
enration.  But  then  the  facts  and  circumstances  thus  established  must  be  pei^ectly 
unequivocal ;  while  here,  I  think  that  all  the  facts  and  circumstances  admitted  are  more 
reconcilable  with  the  defenders'  than  the  pursuer's  view  of  the  case. 

The  Court  adhered. 
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No.  141.  vn.  Dunlop  872.     13  June  1845.     1st  Div.— Lord  Wood. 

John  Cowan,  {Curator  Bonis  of  Thomas  Turnbull,)  Pursuer. — 

Marshall — Moncreiff, 

Turnbull's  Trustees,  Defenders. — SoL-Gen.  Anderson — G,  G,  Bell 

Insanity— Curator — Clause — Approbate  and  Reprobate. — 1.  Circumstances  in  which 
held,  that  a  curaJtor  bonis  to  a  lunatic  was  not  hound  to  make,  on  hehalf  of  his  ward, 
an  election  hetween  legitim  and  a  testamentary  provision.  2.  Trustees  were  directed 
to  realize  the  truster's  personal  property,  and  invest  the  proceeds  in  land ;  and  on  the 
recovery  or  death  of  the  truster's  only  child — a  lunatic — to  execute  a  strict  entail 
thereof,  along  with  the  truster's  other  lands ;  hut  no  direction  was  given  as  to  the 
profits  of  the  personal  estate  or  rents  of  the  heritage  prior  to  the  execution  of  the 
entail, — Held  that  these  helonged  to  the  lunatic,  independently  of  the  trust,  as  heir- 
at-law,  and  that  his  curator  did  not  approhate  the  trust  hy  claiming  them. 

William  TurnhuU  died  in  December  1840,  leaving  a  large  fortune.  His  only  child, 
Thomas  Turnbull,  was  in  a  state  of  mental  incapacity,  and  on  11th  March  1842,  the 
pursuer,  John  Cowan,  advocate,  was  appointed  his  curator  bonis. 

By  a  trust-disposition,  executed  ih  February  1826,  William  Turnbull  conveyed  to 
Mrs.  Alison  Turnbull  and  others,  as  trustees,  all  the  estates  and  effects,  heritable  and 
moveable,  which  should  belong  to  him  at  the  time  of  his  death,  "  with  full  power  to  my 
said  trustees,  immediately  after  my  decease,  to  enter  to  possession  of  the  premises, 
to  output  and  input  tenants,  and  to  manage  the  same  in  the  like  ample  manner  as  I 
could  have  done  myself,  and  particularly  to  liquidate  and  realize  my  whole  personal 
property,  and,  as  soon  as  conveniently  they  can  thereafter,  to  invest  the  proceeds  in 
land,  as  near  to  my  other  properties  as  can  be  got,  and  thereafter  to  hold  and  entail  the 
same  in  manner  underwritten."  By  another  clause  of  the  deed,  he  directed  his  "  said 
trustees  to  apply  such  part  and  portion  of  the  income  of  my  residuary  estate  as  they 
shall  see  useful  and  proper  for  the  support  and  comfort  of  my  only  child,  Thomas 
Turnbull,  during  all  the  days  of  his  lifetime ;  and,  in  the  event  of  his  recovery  or  death, 
then  my  said  trustees  are  hereby  directed  to  execute  a  strict  entail,  according  to  the  law 
of  Scotland,  of  my  whole  lands  and  heritages,  as  well  as  of  such  lands  as  may  be 
purchased  and  acquired  with  my  personal  property,  so  directed  to  be  invested  as  afore- 
said, and  that  to  and  in  favour  of  the  said  Thomas  Turnbull,  my  son,  if  it  shall  please 
God  to  restore  him  to  health,  and  to  the  heirs  whatsoever  of  his  body ;  whom  failing, 
to  the  said  William  Turnbull,  son  of  my  said  brother  deceased,  and  the  heirs  whatsoever 
of  [873]  his  body ;  whom  failing,  to  my  own  nearest  heirs  whatsoever,  the  eldest  heir- 
female  always  succeeding  without  division,  and  excluding  heiresses-portioners  throughout 
the  whole  course  of  succession." 

No  marriage-contract  had  been  entered  into  between  William  Turnbull  and  his  wife, 
and,  consequently,  his  son,  Thomas  Turnbull,  had  a  right  to  legitim  out  of  the  free 
executry,  which  amounted  to  between  L.80,000  and  L.  100,000. 

John  Cowan,  the  curator  bonis  of  Thomas  Turnbull,  raised  sm  action  of  declarator 
and  count  and  reckoning,  to  which  he  called  as  defenders  William  Tumbull's  trustees, 
and  the  existing  parties  in  whose  favour  the  entail  was  directed  in  the  trust-deed  to  be 
executed. 

His  summons  contained  two  principal  declaratory  conclusions : — Ist,  *^  Th&ty  Tiocstattty 
it  is  not  incumbent  upon  the  pursuer,  in  the  exercise  of  the  powers,  or  in  the  discharge 
of  the  duties  of  his  othce  of  curator  bonis  for  the  said  Thomas  Turnbull,  to  elect  on  his 
behalf  between  his  right  of  legitim  attaching  to  the  moveable  estate  and  effects  of  the 
said  deceased  William  Turnbull,  his  father,  and  the  rights  provided  in  his  favour  by  the 
said  William  Turnbuirs  deed  of  settlement ;  and  that,  notwithstanding  such  election 
shall  not  be  made  by  the  pursuer  on  behalf  of  the  said  Thomas  Turnbull,  and  notwith- 
standing of  the  sums  necessary  for  his  support  and  maintenance  being  supplied  from  the 
estate  under  the  charge  of  the  trustees  of  his  father,  in  terms  of  the  requisition  made 
on  them  by  the  pursuer,  as  before  mentioned,  the  right  of  the  said  Thomas  Turnbull  to 
make  such  election,  in  the  event  of  his  recovery,  or,  in  the  event  of  his  dying  without 
having  recovered,  or  without  having  elected,  the  right  of  his  legal  representatives  to 
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claim  his  Ugitim^  shall  remain  entire  and  unimpaired."  And,  2d,  "  That  the  trastees 
of  the  said  William  TumbuU,  defenders,  are  not  directed  or  entitled,  under  the  terms 
of  his  trust-settlement,  to  execute  an  entail  of  the  lands  conveyed  to  them  by  that  deed, 
and  of  the  lands  purchased  or  to  be  purchased  by  them  under  the  directions  thereof, 
until  the  period  of  the  recovery  or  death  of  the  said  Thomas  Tumbull ;  and  that  the 
income  and  annual  produce  drawn  and  to  be  drawn  from  the  estate,  heritable  and  move- 
able, of  the  said  William  Turnbull,  between  the  period  of  his  death  and  that  of  the 
execution  of  such  entail,  whether  the  same  was  acquired  by  him  in  his  lifetime,  or  has 
been  or  shall  be  acquired  by  the  said  trustees,  under  the  direction  of  the  said  trust-deed, 
iB  undisposed  of  by  the  said  deed,  and  now  belongs,  or,  as  the  same  from  time  to  time 
shall  exist  and  become  due,  will  belong  to  the  said  Thomas  Turnbull,  absolutely  and* 
unconditionally,  as  his  own  funds ;  and  that  the  pursuer,  as  his  curator  bonis,  is  entitled 
to  demand  and  recover  the  same — without  prejudice  to  the  right  of  the  said  Thomas 
Turnbull,  or  of  his  legal  representatives,  afterwards  to  exercise  the  said  right  of  election, 
or  to  claim  legUim,  as  before  mentioned ;  and  that  the  same  shall  so  belong  to  the  said 
Thomas  Tumbull,  and  form  [874]  part  of  his  funds,  whether  effect  shall  ultimately  so 
be  given  either  to  the  said  legal  right  of  legtHm,  or  to  the  foresaid  testamentary  provision 
in  his  favour  under  his  father's  said  deeds  of  settlement.'' 

These  declaratory  conclusions  were  followed  by  a  petitory  conclusion  against  the 
trustees  to  account  for  the  free  income,  and  to  pay  the  amount  of  it  to  the  pursuer. 

A  record  was  closed  on  summons  and  defences ;  and,  after  some  previous  proceedings, 
which  it  is  unnecessary  to  mention,  the  Lord  Ordinary  ordered  cases  upon  the  whole 
cause. 

In  support  of  the  first  conclusion  of  the  summons,  the  pursuer  pleaded ; — 

1.  That  it  was  not  incumbent  upon  him  to  deprive  either  Thomas  Turnbull  himself, 
in  the  event  of  his  convalescence — or  his  legal  representatives,  in  the  event  of  his  dying 
insane — of  the  option  to  accept  of  the  testamentary  provision,  or  claim  legitim ;  and 
that  a  curator  bonis  was  not  entitled  to  change  or  interfere  with  the  succession  of  his 
vard,  even  although  such  a  proceeding  should  be  for  the  ward's  benefit.^ 

2.  That  this  reservation  of  the  option  to  Thomas  Turnbull,  or  his  representatives, 
would  not  be  affected  by  the  trustees,  in  the  mean  while,  applying  a  part  of  the  annual 
income  in  alimenting  him ;  because,  whether  or  not  that  option  should  ever  be  exercised, 
or  in  whatever  manner  it  might  eventually  be  exercised,  Thomas  Turnbull  was  in  any 
event  legally  entitled  to  such  allowance. 

In  support  of  the  second  conclusion,  he  pleaded, — 

1.  That  he  was  entitled  to  claim  the  surplus  annual  income  of  the  estate  during  the 
period  between  the  testator's  death  and  the  time  when  the  entail  was  directed  to  be 
made,  because  the  truster  had  not  disposed  of  that  income  in  favour  of  any  third  party, 
and  that,  therefore,  it  belonged  to  Thomas  Turnbull,  his  legal  representative.^ 

2.  That  it  was  a  settled  rule  of  construction,  that  in  a  trust-settlement  a  direction  to 
employ  the  trust-funds  in  purchasing  lands  to  be  entailed  on  a  series  of  heirs,  was  not 
held  by  implication  to  include  the  interest  or  revenue  arising  from  the  trust-funds  after 
the  testator's  death,  when  such  a  direction  was  not  expressed  ;  ^  and  that  the  specialties 
which  distinguished  the  provision  in  the  present  case,  were  not  only  consistent  with 
the  general  rule,  but  strongly  confirmatory  thereof. 

[875]  With  regard  to  the  first  conclusions  of  the  summons,  the  defenders  pleaded  ; — 
That  a  guardian  was  bound  to  elect  for  behoof  of  his  ward  where  a  delay  in  making 
the  election  would  prejudice  others,  and  this  more  especially  where  the  guardian  was 
himself  making  claims  connected  with  the  rights  of  such  third  parties ;  and  that  the 
pursuer  was  bound  to  exercise  the  option  belonging  to  Thomas  Turnbull,  because,  1st, 
Under  the  second  conclusion  of  the  action,  he  was  claiming  payment  of  part  of  the 
trust-funds.  2d,  If  the  right  of  option  was  not  immediately  exercised,  embarrassment 
might  arise  in  the  management  of  the  trust,  and  loss  consequently  result  to  the  heirs 


1  Ros<»,  Jan.  31,  1793,  (M.  5545) ;  Graham  v.  Lord  Hopetoun,  March  6,  1798,  (M. 
5599) ;  Hannay  v.  Kennedy,  Nov.  15,  1843,  {ante.  Vol.  VI.  p.  40). 

'  Soutar,  22d  January  1801,  (Mor.  App.,  Implied  Will,  No.  2). 

•Campbell's  Trustees,  17th  May  1836,  (14  S.  770);  and  Howat's  Trustees,  17th 
February  1838,  {ib.  XVE.  622);  Graham  t;.  Templar,  14th  February  1826— affirmed  on 
appeal,  Ist  April  1828,  (3  W.  &  S.  48). 
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of  entail;  and,  3d,  In  the  event  of  Thomas  Turnbull  dying  without  having  declared 
his  election,  and  without  leaving  an  heir  of  his  body,  the  right  of  election  would  be  at 
an  end,  because  in  that  event  his  legal  representatives  would  not  be  the  heirs  of  entail, 
and  consequently  would  be  entitled  to  claim  the  legitim. 
With  regard  to  the  second  conclusion,  they  pleaded, — 

1.  That  it  was  improbable,  in  the  circumstances  of  the  case,  that  the  truster  could 
have  intended  to  exclude  the  annual  income  of  the  trust  estate  from  his  direction  as  to 
investing  and  entailing. 

2.  That  the  accruing  produce,  or  income,  being  merely  accessories,  followed  the 
destination  and  application  of  the  stock  or  principal,  out  of  which  they  arose,  according 
to  the  maxim,  accessorium  sequitur  suuni  principale,^ 

3.  That  Thomas  Turnbull  was  barred,  upon  the  principle  of  approbate  and  reprobate, 
from  now  claiming  the  accruing  income,  under  any  technical  defect  or  imperfection 
in  the  words  of  the  trust-deed.^ 

4.  That  if  Thomas  Turnbull  or  his  curator  should  now,  in  virtue  of  his  power  of 
election,  take  the  legitim,  and  thereby  repudiate  the  testamentary  provisions  in  his 
favour,  the  defenders  would  be  entitled  to  anticipate  the  period  when  they  were 
authorized  and  directed  to  execute  the  entail,  by  executing  it  immediately ;  and  that 
thus  the  annual  income  of  the  estate  would  thenceforth  belong  to  the  next  heir  of  entaiL 

The  Lord  Ordinary  made  avizandum  with  the  case  to  the  First  Division,  accompany- 
ing his  interlocutor  with  the  subjoined  note.^ 

1  Gillespie,  7th  December  1802,  (Mor.  App.,  Accessorium,  &c.,  No.  2);  Templar, 
14th  February  1826,  (4  S.  460,)  affirmed,  28th  March  1828,  (Wilson  and  Shaw's 
Appeal  Cases) ;  Earl  of  Stair,  24th  May  1826,  and  19th  June  1827,  (Wilson  and  Shaw's 
Appeal  Cases). 

2  Kerr  t;.  Wauchope,  (1  Bligh,  21) ;  Storie's  Com.,  3d  ed.,  §  1065-1077  ;  Birmingham 
V,  Kirwan,  (2  Sch.  &  Lefr.,  449-450). 

8  (( ^oTE. — It  having  been  thought  desirable  that  the  argument  for  the  parties  should 
be  put  into  writing,  and  the  case  being  one  in  which  it  is  not  to  be  supposed  that  either 
party  would  be  satisfied  with  his  judgment,  in  so  far  as  adverse,  the  Lord  Ordinary  has 
considered  that  he  may  with  propriety  at  once  report  to  the  Court.  He  shall,  however, 
state  the  views  he  entertains  upon  the  points  argued  in  the  revised  cases. 

"1.  It  does  not  appear  to  the  Lord  Ordinary  that  the  pursuer,  as  curator  bonis  of 
Thomas  Turnbull,  can,  in  the  circumstances,  be  compelled  to  exercise  the  option  which 
belongs  to  Thomas  Turnbull  of  taking  his  legitim,  or  taking  benefit  by  the  testamentary 
provision^  of  his  father ;  and  he  therefore  holds  that  the  first  declaratory  conclusion  of 
the  summons  is  well-founded,  and  that  the  pursuer  is  entitled  to  decree  in  terms  of  it. 

'^  If,  indeed,  the  pursuer,  under  the  second  conclusion  of  the  action,  had  been  making 
an  immediate  claim  to  part  of  the  trust-funds,  that  is,  to  a  part  of  them  which  is  destined 
and  appropriated  by  the  directions  and  purposes  of  the  trust-deed,  the  case  might  have 
been  different.  But,  under  that  conclusion,  he  is  not  claiming  any  thing  either  in 
respect  of  the  provisions  of  the  trust-deed,  or  against  its  provisions.  His  claim  rests  on 
this,  that  what  he  claims  has  not  been  disposed  of  by  the  truster,  and  belongs  to  the 
pursuer's  ward,  the  truster's  legal  representative,  as  being  undisposed-of  residue.  If  the 
fund  shall  be  found  to  have  been  tested  on,  then  the  claim  will  not  be  successful.  If 
otherwise,  there  is  nothing  in  the  nature  of  the  claim  which  can  force  upon  the  pursuer 
now  to  exercise  for  his  ward  the  option  which  it  is  contended  by  the  defenders  he  is 
bound  to  make. 

"  If  indeed  it  could  be  successfully  maintained,  that  were  the  pursuer  to  elect  for 
his  ward  to  take  the  legitim,  and  along  with  it  such  part  of  the  truster's  estate  as  may 
not  be  otherwise  appropriated,  it  would  be  in  the  power  of  the  defenders  to  execute  the 
entail,  which,  by  the  provisions  of  the  trust,  they  are  directed  to  make  upon  the  occur- 
rence of  Thomas  TurnbuU's  recovery  or  death,  without  waiting  for  either  of  these  events 
taking  place,  the  defenders  might  have  a  stronger  case  for  the  plea  of  the  incumbency 
of  immediate  election  by  the  pursuer;  because  in  that  view  the  postponement  of  it 
would  itself  be  the  means  of  creating  that  very  fund,  which,  in  so  far  as  it  shall  arise, 
the  pursuer  is  contending,  under  the  second  conclusion  of  his  action,  must  fall  to  his 
ward  as  undisposed-of  residue — the  fund  thereby  claimed  being  the  surplus  means  of 
the  trust-estate  accruing  in  the  intermediate  period  till  the  entaU  of  the  lands,  original 
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[876]  Lord  President. — As  to  the  first  proposition  whether  a  curator  bonis  can  he 
compelled  to  make  an  election  such  as  that  in  the  present  case,  I  think  that  he 
[877]  cannot.  The  ward  can  do  nothing ;  and  can  his  guardian  then  act  for  him  in 
such  a  matter )  A  right  of  election  can  only  he  exercised  hy  a  person  gut  juris,  and 
therefore  the  curator  here,  I  think,  is  not  hound  to  make  the  election. 

and  purchased,  shall  he  executed.  But  the  Lord  Ordinary  conceives  that,  in  the  circum- 
stances, the  election  hy  the  pursuer,  if  now  made,  to  take  the  legitim,  could  not  he 
attended  with  the  supposed  effect.  The  period  at  which  the  entail  may  be  executed 
would  not  he  thereby  sJtered.  It  would  still  stand  deferred  till  the  recovery  or  death 
of  Thomas  TumbuU.  The  fund  for  competition  will  consequently  not  be  increased  by 
the  election  being  delayed.  If  the  election  were  to  be  to  take  the  legitim,  there  would 
nevertheless  be  an  accruing  income  on  the  trust-estate  to  be  claimed,  on  the  one  hand, 
88  onappropriated,  and,  on  the  other,  as  directed  to  be  invested  in  land  and  entailed ; 
and  if  the  election  were  to  be  to  take  the  benefits  conferred  by  the  trust-deed,  there 
again  there  would  be  an  accruing  income  to  be  similarly  claimed,  because  the  pursuer 
contends  that  he  would  be  entitled  to  it  in  fee-simple,  as  being  undisposed  of.  The 
only  difference  is,  that  in  the  latter  case  there  would  be  included  the  produce  of  the 
whole  personal  property ;  whereas,  in  the  former,  the  produce  of  the  portion  of  it  con- 
stituting the  legitim  would  be  excluded.  But  in  either  case  the  pursuer,  if  right  in  his 
plea,  would,  and  will  be  entitled  to  the  whole  surplus  accruing  income,  either  as  being 
the  income  of  what  belongs  to  him  as  legitim,  or  the  income  of  the  capital  of  the 
personal  property,  or  rents  of  land  not  appropriated  or  tested  upon. 

"  Then  with  regard  to  the  second  conclusion  of  the  action. 

"The  estate  conveyed  by  the  truster  to  the  defenders,  his  trustees,  consisted  partly 
of  knd  and  partly  of  personiBd  property.  The  earliest  date  mentioned  for  the  execution 
of  the  entail  appointed  to  be  made  by  the  trustees  of  the  land  directed  to  be  entailed  in 
favour  of  Thomas  Turnbull,  and  the  heirs  whatsoever  of  his  body,  whom  failing,  of 
WQliam  TumbuU,  &c.,  is  the  recovery  or  death  of  Thomas  Turnbull.  The  trust-deed 
contemplates,  that  till  the  occurrence  of  one  or  other  of  these  events,  the  lands  to  be 
entailed  are  to  be  held  by  the  trustees.  It  is  not  disputed  that  the  instruction  to  entail 
*  applies  to  the  original  lands  conveyed  to  the  trustees,  and  any  lands  that  may  be  pur- 
cbiksed  with  the  capital  of  the  personal  property  left  by  the  truster  when  realized.  But 
the  question  is,  is  the  surplus  income  and  annual  produce — after  the  payment  of  certain 
burdens,  which,  from  the  death  of  the  truster  till  the  period  of  the  execution  of  the 
entail,  may  be  derived  from  the  personal  property,  or  the  original  or  acquired  lands — 
nndisposed-of  residue,  in  respect  of  its  not  being  appropriated  by  the  provisions  of  the 
trust  deed,  and  which,  therefore,  belongs  to  the  pursuer's  ward ;  or  is  it^  or  any  part  of 
it^  appointed  by  the  provisions  of  the  deed  to  be  invested  in  land  and  entailed  ? 

"  Although  it  could  be  reasonably  conjectured  or  inferred  that  it  was  the  intention 
of  the  truster  that  this  intermediate  surplus  income  or  produce  of  his  estate  should  be 
invested  in  lands  to  be  entailed,  that  would  not  be  sufficient  to  effectuate  the  truster's 
purpose,  or  to  exclude  the  claim  of  the  legal  representative,  unless  the  truster  has  duly 
executed  his  intention.  It  is  true  that  the  words  used  by  him  are  to  be  liberally  inter- 
preted, so  as  to  carry  his  intention  into  effect,  but  still  there  must  be  words  which  will 
&irly  bear  the  construction  proposed  to  be  put  on  them,  for  if  not^  the  Court  cannot 
BQpply  them.  It  cannot  do  that  for  the  testator  which  he  has  omitted  to  do  TiabUi  modo. 
Now  it  is  thought,  that  in  the  present  instance  the  testator  has  not  used  words  which 
can  be  construed  as  importing  a  direction  to  his  trustees  to  invest  in  land  the  fund 
which  is  in  controversy,  and  thereafter  to  entail  it,  or  so  expressed  himself  as  to  put  his 
legal  representative  to  his  election  between  his  rights,  as  such,  in  relation  to  that  fund, 
and  the  benefits  conferred  upon  him  by  the  trust-deed,  and  that  there  is  nothing  to 
support  any  opinion  that  may  be  formed  of  its  having  been  in  the  mind  and  purpose  of 
the  testator  that  the  surplus  accruing  income  of  his  estate  should  be  laid  out  in  land  to 
be  entailed,  beyond  uncertain  inferences  drawn  from  the  circumstances  in  which  the 
settlement  was  executed,  and  the  general  scope  and  character  of  the  instrument. 

"  It  is  impossible  to  read  the  trust-deed  without  observing,  that — whether  as  regards 
the  rente  of  the  lands  conveyed  to  the  trustees,  arising  during  the  intermediate  period 
till  the  time  shall  arrive  for  the  execution  of  the  entail,  or  the  rents  of  the  lands  to  be 
purchased  by  the  investment  of  the  personal  property  directed  to  be  realized,  (both 
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[878]  As  to  the  second  point^  that  must  depend  entirely  upon  the  words  of  the 
deed.  Now,  I  cannot  read  it  in  any  other  way  than  as  containing  a  direction  merely 
that  [879]  the  trustees  are  to  realize  and  invest  the  truster's  personal  property  in  the 
purchase  of  land ;  but  I  Rnd  nothing  authorizing  them  to  apply  to  the  same  purpose 

which  acts  are  pointed  out  as  things  not  to  be  deferred,  but  to  be  done  with  all  con- 
venient speed) — there  is  not  a  single  expression  in  the  deed  which  in  the  remotest  way 
applies  to  their  disposal,  except  in  so  far  as  they  may  be  burdened  with  the  annuities 
or  other  bequests  directed  to  be  paid,  and  the  sum  to  be  allowed  for  the  maintenance  of 
Thomas  Turnbull,  and  the  expenses  of  management.  Accordingly,  the  defenders,  in 
their  revised  case,  have  put  all  their  argument  upon  the  terms  of  the  provision  for  the 
disposal  of  the  proceeds  of  the  personal  property,  and  have  not  referred  to  any  words  in 
the  deed  as  amounting  to  an  appropriation  of  the  above-mentioned  rents. 

"  After  directing  the  trustees  to  realize  his  personal  property,  and  invest  the  pro- 
ceeds in  land,  which  they  are  '  thereafter  to  hold  and  entail  in  manner  underwritten,' 
and  making  provision  for  the  payment  of  his  debts  and  other  matters,  the  truster  goes 
on,  *  Thirdly,  and  lastly,'  to  direct  and  appoint  his  '  trustees  to  apply  such  part  and 

<  portion  of  the  income  of  my  residuary  estate  as  they  shall  see  useful  and  proper  for 

<  the  support  and  comfort  of  my  only  child,  Thomas  Turnbull,  during  all  the  days  of  his 

*  lifetime ;  and  in  the  event  of  his  recovery  or  death,  then  my  said  trustees  are  hereby 

<  directed  to  execute  a  strict  entail,  according  to  the  law  of  Scotland,  of  my  whole  lands 

*  and  heritages,  as  well  as  of  such  lauds  as  may  be  purchased  and  acquired  with  my 
'  personal  property  so  directed  to  be  invested  as  aforesaid.' 

"  Here  a  part  of  the  income  of  the  residuary  estate  is  expressly  appropriated.  But 
with  that  exception,  and  the  exception  also  of  the  annuities  and  others  with  which  it 
may  be  held  to  be  burdened,  and  the  expenses  of  management,  there  is  not  a  word  which 
admits  of  being  construed  into  a  direction  for  the  appropriation  of  the  rents  of  the  lands 
that  may  be  held  by  the  trustees,  whether  original  or  acquired.  Supposing,  therefore, 
the  personal  property  to  have  been  realized  and  invested  in  land  shortly  after  the  truster's 
death,  and  a  surplus  income  to  arise  from  the  rents,  the  purposes  of  the  trust  present  a 
total  blank  with  respect  to  its  disposal ;  and,  consequently,  whatever  may  be  thought 
with  respect  to  the  intention  of  the  truster,  the  Lord  Ordinary  is  unable  to  discover 
any  ground  for  the  plea,  that  in  the  due  execution  of  the  trust-deed,  according  to 
the  sound  construction  of  its  terms,  any  surplus  so  arising  must  be  invested  in  land  to 
be  entailed.  It,  on  the  contrary,  appears  to  him,  that  such  surplus  forms  an  undisposed- 
of  residue. 

It  has,  indeed,  been  said,  that  the  rents  must  go  along  with  the  lands  as  an  accessory. 
If  the  lands  could  now  be  entailed,  if  that  were  now  within  the  competency  of  the 
trustees,  and  the  case  were  in  law  to  be  dealt  with  (as  in  that  view  it  would  be)  as  if 
the  lands  were  all  purchased  and  the  entail  executed,  it  might  be  a  clear  enough  matter, 
that  the  intermediate  income,  till  the  actual  execution  of  the  entail,  would  fall  to  the 
party  intended  to  be  benefited  by  the  entail.  But  the  position  of  things  is  here  quite 
different.  The  point  does  not  relate  to  the  disposal  of  rents  and  produce  so  accruing, 
but  of  rents  and  produce  accruing  during  an  intermediate  period,  while  no  entail  can, 
according  to  the  provisions  of  the  deed,  be  executed,  and  while,  therefore,  no  party  can 
be  the  beneficiary  under  the  entail.  The  plea,  therefore,  of  the  rents  and  produce  going 
as  an  accessory  with  the  lands,  can  have  no  place.  In  the  circumstances,  it  is  completely 
misapplied. 

''  But  if  the  Lord  Ordinary  be  so  far  correct  in  the  view  which  he  takes  of  this 
branch  of  the  case,  the  question  comes  to  be  narrowed  to  the  interest  or  income  accruing 
from  the  personal  property  while  remaining  personal.  Does  that  interest  or  income  faU 
under  the  direction  for  investment  in  land  to  be  afterwards  entailed  ? 

"  It  is  argued  by  the  defenders,  that  the  direction  '  to  invest  the  proceeds '  of  the 
personal  property  in  land  may,  by  a  large  and  liberal  construction,  be  held  as  embracing 
the  income  of  the  personal  property  till  the  date  at  which  the  entail  is  afterwards 
appointed  to  be  executed,  in  whatever  way  arising ;  whether  from  the  personal  property 
before  being  realized,  or  after  being  so,  and  before  investment,  or  even  after  investment 
in  land,  as  being  still  income  derived  from  what  was  originally  personal  property.  The 
income,  as  derived  from  rents  after  investment^  has  been  already  adverted  to.  With 
regard  to  the  rest,  the  Lord  Ordinary  apprehends  that  the  construction  contended  for 
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[880]  the  income  of  his  heritable  estate,  nor  any  reference  to  the  produce  of  the 
realized  personal  estate,  till  the  purchase  has  been  made.  It  is  true,  in  a  subsequent 
clause,  the  trustees  are  directed  to  execute  an  entail  of  the  truster's  '*  whole  lands  and 
heritages,  as  well  as  of  such  lands  as  may  be  purchased  with  my  personal  property,  so 

18  excluded  by  the  context,  which  appears  to  him  to  limit  the  instruction  to  invest,  to 
the  fands  or  proceeds  produced  by  the  realization  of  the  personal  property  which  the 
tnstees  are  immediately  before  empowered  and  required  to  make.  The  trustees  are 
empowered,  immediately  on  the  death  of  the  truster,  to  enter  on  possession  of  the 
prenuses — that  is,  the  whole  estate  conveyed — and  to  manage  the  same  in  like  manner 
as  the  truster  could  himself  have  done,  and  *  particularly,  to  liquidate  and  realize  my 
'  whole  personal  property,  and,  as  soon  as  conveniently  they  can  thereafter,  to  invest  the 

*  proceeds  in  land,  and  thereafter  to  hold  and  entail  the  same  in  manner  underwritten.' 
This  pkinly  contemplates,  and  indeed,  in  distinct  terms  refers  to  a  realization  of  the 
personal  property  left  by  the  truster  with  all  reasonable  expedition.  That  is  the  act  of 
management  enjoined  upon  the  trustees,  and  then  it  is  the  proceeds  so  obtained  which, 

*  as  soon  as  conveniently  they  can  thereafter,'  they  are  directed  to  invest  in  land,  and 
not  the  income  to  be  derived  from  the  proceeds  when  realized.     It  does  not  appear  that^ 
to  the  latter,  the  direction  can  by  any  liberality  of  construction  be  applied.     The  supposi- 
tion, indeed,  implies  that  the  personal  property  is  either  to  be  retained  unrealized,  or 
that  the  realized  fund  is  to  be  kept  personal  as  a  source  of  income.     But  is  such  a 
nipposition  at  all  consistent  with  the  terms  of  the  deed  ?    Do  they  not,  on  the  contrary, 
expressly  point  at  speedy  realization,  and  speedy  subsequent  investment  to  be  made  of 
the  realized  fund  1    The  purpose  of  the  trust  distinctly  was,  that  his  personal  estate 
should  not  continue  personal,  but  that  it  should  be  forthwith  realized,  in  order  that,  as 
soon  as  the  trustees  could  conveniently  do  so,  it  might  be  converted  into  landed  estate ; 
and  there  is  no  instruction  for  the  disposal,  by  investment  in  land  to  be  entailed,  of 
income  arising  either  from  the  original  personal  estate,  till  it  should  be  realized,  or  from 
its  produce  afterwards  while  in  the  hands  of  the  trustees  unconverted.     It  would  rather 
seem  that  the  *  proceeds '  appointed  to  be  invested  must  be  taken  to  be  the  proceeds  of 
the  capital  of  the  personal  property  left  by  the  truster.     According  to  the  decisions — 
and  were  this  a  case  where,  with  a  similar  instruction  otherwise,  the  direction  to  entail 
was  given  generally,  and  not  on  a  specified  event,  the  occurrence  of  which  might  be  for 
a  time  postponed — the  Lord  Ordinary  inclines  to  think  that  the  instruction  to  invest  in 
land  to  be  entailed,  could  not  be  extended  beyond  the  proceeds  of  the  capital ;  and  it 
does  not  appear  to  him,  that  the  possibility  that  the  date,  until  which  the  entaU  of  the 
lands  to  be  purchased  cannot  be  executed,  might  be  postponed,  while,  at  the  same  time, 
all  restriction  as  to  the  period  of  execution  might,  by  the  course  of  events,  be  removed 
immediately  after  the  death  of  the  truster,  can  alter  the  import  of  the  instruction  as  to 
what  is  directed  to  be  invested  in  land  to  be  entailed.     The  word  '  proceeds,'  as  used 
in  Lord  Stair's  case,  is  coupled  with  *  interest,'  and  both  are  additional  '  to  the  residue 
^  of  the  trust-funds.'     But  even  there  it  was  found  that  the  instruction  could  embrace 
only  the  income  or  interest  accruing  during  one  year  from  the  truster's  death,  being  the 
period  allowed  for  ingathering  the  estate  and  ascertaining  its  liabilities.     Whether  it 
can  be  carried  that  length  in  the  present  case  may  be  matter  for  consideration ;  but, 
further  than  that,  the  Lord  Ordinary  conceives,  it  cannot  go.     It  cannot,  it  is  appre- 
hended, be  extended  to  embrace  either  the  interest  or  the  income  of  the  original  personal 
estate  for  a  longer  period  if  not  then  realized,  or  the  interest  or  income  accruing  on  its 
produce  after  being  realized,  and  before  it  shall  be  invested  in  land ;  and  still  less  can 
it,  by  any  stretch  of  construction,  be  held  to  apply  to  the  rents  of  land  purchased,  while 
in  the  hands  of  the  trustees,  prior  to  the  execution  of  the  entail. 

"The  defenders'  plea,  founded  on  the  supposition  of  the  pursuer  repudiating  the 
deed  and  electing  to  take  the  legitim,  has  been  already  adverted  to.  It  is  not  thought 
it  could  produce  the  effect  alleged,  of  enabling  the  trustees  immediately  to  execute  an 
entail,  and  thereby  to  stop  any  further  accumulation  of  accruing  income  which  could  be 
open  to.  a  claim  by  the  pursuer.  There  is,  therefore,  no  room  for  contending  that  the 
fond  being  created  by  postponing  the  election,  the  pursuer  or  his  ward,  or  his  ward's 
repreeentatiyes,  cannot  be  allowed,  if  they  shall  ultimately  take  the  legitim,  also  to  take 
a  fund  which,  if  such  election  were  now  made,  would  never  come  to  exist.     The  fund 
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directed  to  be  invested  as  aforesaid ; "  but  the  last  words  just  carry  us  back  to  those 
before  used,  the  direction  to  realize  the  personal  funds  as  soon  as  possible.  I  find,  then, 
a  total  omission  of  any  direction  to  the  trustees  to  apply  the  income  of  the  heritable 
estate  to  the  same  purpose  as  the  personal  funds,  so  that  the  rents  of  it  are  not  provided 
for  at  all ;  and  the  same  is  the  case  with  regard  both  to  the  interest  of  the  personal 
property  with  which  lands  are  directed  to  be  purchased,  and  to  the  rents  of  such  lands, 
from  the  time  of  the  purchase  till  the  execution  of  the  entail — no  direction  at  all  is 
given  for  their  investment.  In  these  circumstances  we  must  apply  the  principle  estab- 
lished by  the  recent  cases ;  and  therefore  hold,  along  with  the  Lord  Ordinary,  that  the 
curator  here  is  entitled  to  claim  for  his  ward,  as  heir-at-law,  that  part  of  the  truster's 
succession  which  has  been  left  out  of  the  trust  altogether,  as  intestate  succession,  without 
thereby  recognising  the  trust. 

Lord  Maokbnzib. — The  result  of  my  opinion  coincides  with  that  of  your  Lordship, 
though  not  rested  entirely  on  the  same  grounds.  I  think  that  the  curator  bonis  is  not 
bound  to  elect,  for  there  is  nothing  in  the  case  which  requires  election.  The  only  thing 
that  could  render  it  necessary,  would  be  if  the  whole  money,  both  the  truster's  personcd 
property  and  the  income  arising  from  it  and  the  heritable  estate,  were  about  to  be 
invested  in  land.  If  the  curator  were  to  object  to  this,  that  would  be  of  the  nature  of 
election ;  but  there  is  no  occasion  for  doing  so  in  the  circumstances  of  the  case. 

I  should  hesitate  greatly,  however,  to  say,  that  a  curator  bonis  could  never  make 
election,  for  there  may  be  cases  in  which  it  would  be  his  obvious  duty  to  do  so.  For 
instance,  is  he  not  to  do  it  when  the  choice  of  the  legitim  might  be  most  beneficial  to 
his  ward,  and  what  he  would  reject  would  be  a  mere  trifle  ?  And  I  doubt  whether,  in 
some  cases,  he  might  not  be  obliged  to  make  election,  even  for  the  interest  of  other 
parties.     In  this  particular  case,  however,  I  concur  with  your  Lordship  that  he  is  not 

bound. 

As  to  the  second  point,  whether  the  curator  can  claim  the  rents  and  profits  of  the 
truster's  heritable  and  personal  estate  until  the  entail  is  executed,  I  agree  with  your 
Lordship.  I  think  he  is  entitled  to  the  excrescence  of  the  rents  over  what  [881]  is  dis- 
posed of  in  the  trust-deed,  for  it  does  dispose  of  part  of  them,  inasmuch  as  it  gives  the 
heir  a  provision  out  of  them  for  his  sustenance ;  and  I  cannot  say  that  the  curator  can 
claim  that  part,  because  that  might  perhaps  be  of  the  nature  of  an  election.  I  think 
that  the  truster  here  did  intend  to  make  a  settlement  of  the  whole  rents  of  his  heritable 
estate,  but  then  he  forgot  it,  and  has  not  done  it ;  and  as  little  has  he  disposed  of  the 
interest  of  his  personal  property,  directed  to  be  invested  in  land ;  and  these,  not  being 
disposed  of  at  all,  must  go  to  the  heir-at-law. 

Lord  Fullerton. — On  the  first  point  I  entirely  agree  with  your  Lordships.  I  do 
not  think  that  the  curator,  in  an  ordinary  case  of  this  kind,  is  bound  to  make  election 
for  his  ward.  I  do  not  say,  however,  that  there  is  no  case  in  which  a  curator  would  be 
bound  to  do  so. 

As  to  the  second  conclusion  of  the  action,  I  have  no  difficulty  in  holding  that  there 
is  no  direction  given  to  the  trustees  with  regard  to  the  application  of  the  interest  of  the 
truster's  personal  property,  or  the  profits  of  his  heritable  estate ;  but  then  I  think  it  is 
not  so  clear  that  the  curator,  by  coming  forward  and  claiming  these  for  his  ward,  is  not 
taking  benefit  under  the  deed.     That  portion  of  the  property  does  not  belong  to  his 

would  accrue  whether  the  pursuer  elected  to  take  the  legitim  or  the  testamentary 

benefits. 

"  The  Lord  Ordinary  abstains  from  entering  further  upon  the  grounds  upon  which  he 
rests  the  opinion  he  has  formed  on  this  branch  of  the  case,  that  the  surplus  income 
arising  from  the  interest  or  fruits  of  the  personal  property  left  by  the  truster,  or  at 
least  from  the  interest  or  fruits  of  it  after  a  year  of  the  truster  s  death,  and  from  the 
rents  of  the  lands  conveyed,  and  of  the  lands  which  shall  be  purchased,  constitute 
undisposed-of  residue — that,  as  such,  it  belongs  to  Thomas  Turnbull,  not  either  under 
the  trustdeed,  or  in  opposition  to  its  provisions,  but  in  virtue  of  his  right,  as  the  truster's 
legal  representative,  to  whatever  part  of  his  estate  remains  unappropriated  by  his  settle- 
ment, and  this  without  prejudice  to  the  right  of  Thomas  Turnbull  or  his  representatives 
afterwards  to  elect  to  take  the  legitim  or  testamentary  provisions ;  and  that  the  defenders 
are,  therefore,  under  the  third  conclusion  of  the  libel,  bound  to  account  accordingly  to 
the  pursuer  as  Thomas  Tumbull's  curator  bonis.** 
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waid  as  heir-at-law,  but  is  something  created  by  the  intervention  of  the  trust.  This 
taises  a  nice  question,  which  is  not  much  argued  in  the  papers.  There  is  a  sum  accumu- 
lated by  the  intervention  of  the  trust-deed,  and,  if  the  curator  claims  it^  can  it  be  said 
that  he  is  not  founding  on  the  deed  ?  Suppose  Mr.  TurnbuU  were  to  recover,  and  claim 
the  legitim  after  he  had  done  so,  I  think  the  other  parties  would  have  a  great  deal  to 
say  in  opposition.  I  have  some  hesitation,  therefore,  in  holding  that  the  pursuer  is 
entitled  to  secure  this  undisposed-of  fund  for  his  ward,  as  it  is  something  quite  different 
from  taking  it  for  him  in  the  character  of  heir-at-law  or  executor. 

Lord  Jsffrbt. — I  concur  on  both  points,  and  think  it  unnecessary  to  say  any  thing 
as  to  the  first  Without  a  plain  case  for  the  benefit  of  the  insane  individual  under  his 
care,  no  official  person,  such  as  a  eurcUar  bonis,  can  affect  his  succession  by  making  such 
an  Section  as  that  in  question ;  and  I  doubt  whether  the  Court  can  look  to  any  thing 
hat  the  best  interests  of  the  insane.     Upon  that  point,  therefore,  I  am  quite  clear. 

With  regard  to  the  second  point  also,  I  am  clear.  I  own  that  I  am  not  moved  by 
Lord  Fullerton's  difficulty ;  and  I  think  that  the  solution  of  it  is  this. — Is  it  a  legal  pro- 
position, that  this  party  takes  the  surplus  of  the  trust  estate  in  any  other  character  than 
aa  heir-at-law  ?  And  if  it  is  not,  is  it  relevant  to  say,  that  the  fund  was  created  by  the 
provisioDS  of  the  trust-deed  1  I  do  not  see,  if  it  is  clear  that  it  is  as  heir-at-law  that  he 
takes  it,  that  it  is  more  than  a  mere  matter  of  history  how  that  fund  arose ;  the  heir-at- 
law  is  the  recipient  of  every  thing  that  has  not  been  otherwise  legally  appropriated  by 
hie  ancestor. 

It  appears  to  me,  then,  that  there  is  no  inconsistency  in  claiming  both  the  legitim 
and  the  residue,  as  I  do  not  think  that^  by  asking  the  latter,  he  is  founding  on  the 
trastdeed. 

The  Court  accordingly  pronounced  an  interlocutor,  decerning  in  terms  of  the  declara- 
tory conclusions  of  the  libel,  and  remitting  to  the  Lord  Ordinary  [882]  to  hear  parties 
on  its  other  conclusions,  for  count  and  reckoning  and  payment. 

[Affirmed,  6  Bell,  222,  8  S.R.R.  (H.L.)  773.  Cf.  Ogilvie  v.  Cuming,  14  D.  368, 
370;  Purgell  v.  Newbigging,  19  D.  82;  Lord  v.  Colvin,  3  M.  1089,  1095;  Morison's 
Curator  v.  Morison's  Trustees,  8  R.  209.] 
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Alexander  F.  Mark,  Petitioner. — T,  Mackenzie. 

Judicial  Factor — Curator  Bonis, — Judicial  factor  appointed  to  a  party,  who,  being  both 
deaf  and  blind,  was  incapable  of  managing  his  affairs. 

Alexander  F.  Mark  had  some  property  left  to  him  under  a  trust  executed  by  his 
giandmother.  It  was  provided  in  the  trust-deed,  that  upon  his  attaining  the  age  of 
twenty-three,  the  trustees  should  denude  in  his  favour,  and  execute  a  conveyance  of  the 
trust  property  to  him.  In  consequence  of  several  paralytic  attacks,  Mark  had  been  com- 
pletely deprived  of  his  hearing  and  of  his  sight,  and  was  unable  to  communicate  with 
any  one  except  through  the  medium  of  touch,  but  his  mental  faculties  remained 
imimpaired.  An  application  having  been  made  to  the  surviving  trustee  to  denude  of 
the  property,  he  declined  to  do  so,  unless  he  received  a  discharge,  attested  by  two 
notaries-public  to  be  in  their  actual  knowledge  the  deed  of  Mark,  or  unless  a  curator 
hmis  were  appointed  to  him.  Being  both  deaf  and  blind,  the  notaries  could  only  ascer- 
tam  that  he  understood  and  approved  of  the  deed,  by  communicating  with  him  by  the 
finger  alphabet. 

In  these  circumstances,  Mark  presented  a  petition  for  the  appointment  of  a  curator 
bonis  or  a  judicial  factor.  Amongst  other  certificates  appended  to  the  petition,  was  one 
from  Mr.  Kinniburgh,  of  the  institution  for  the  deaf  and  dumb,  who  stated  that  he  had 
conversed  with  the  petitioner  by  means  of  the  finger  alphabet,  and  had  found  him  perfectly 
intelligent ;  that  he  told  him  that  he  wished  to  get  his  property  out  of  the  hands  of  the 
trustees,  and  to  have  a  curator  appointed,  and  that  his  agent  had  full  authority  to  act 
lor  him  in  making  the  application. 

The  Court  appointed  a  judicial  factor. 
DUNLOP,  VOL.  IV.  18 
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No.  147.  VU.  Dunlop  888.    19  June  IS46.    2nd  Div.— Lord  Wood, 

David  Miln  and  Others,  Pursuers. — Sol.-Gen.  Arvderson — Cowan — Pation. 

WiLLUM  BoYACK  and  Others,  Defenders. — Rutherfurd — Marshall — 

Inglis — Macfarlane. 

Banhruptcy-^Discharge^StaL  2  and  ^  Vict,  c.  41,  §§  113,  114,  115,  116.— At  the 
second  meeting  of  the  creditors  in  a  sequestration,  held  for  the  purpose  of  deciding 
upon  an  offer  of  composition  made  hy  the  bankrupt,  an  offer  different  from  that  which 
had  been  made  and  entertained  at  the  first  meeting  was  accepted,  and  the  bankrupt 
was  discharged  by  the  Sheriff,  whose  deliyerance  was  confirmed  by  the  Lord  Ordinary, 
without  objections  being  stated  by  any  of  the  creditors :  the  offer,  as  adopted  by  the 
second  meeting,  contained  a  provision,  not  entertained  at  the  first,  that  the  funds 
(which  were  inadequate  for  payment  of  the  whole  composition)  should  be  paid  by  the 
trustee  to  the  creditors,  primis  venienttbiiSy  till  they  were  exhausted :  no  notic/e  what- 
ever of  the  provision  was  given  to  the  creditors,  nor  were  certain  other  alterations 
which  had  been  made  upon  the  offer  as  originally  entertained  intimated  to  them  in  the 
Gazette  notice  calling  the  second  meeting,  although  specified  in  circular  letters  by  the 
trustee  :  in  a  reduction  of  the  discharge,  which  certain  of  the  creditors  who  had  not 
received  their  share  of  the  composition  instituted,  upon  the  proceedings  of  the  second 
meeting  coming  to  their  knowledge — Held  (repelling  a  plea  that  the  deliverance  of 
the  Sheriff  and  Lord  Ordinary  constituted  res  jvdicaia  against  them)  that  the  pro- 
ceedings at  the  second  meeting  were  irregular  and  incompetent  under  the  statute,  and 
decree  of  reduction  of  the  discharge  pronounced.  Observed,  that  concealment,  or 
defective  representations,  in  the  "  abstract  of  the  state  of  the  affairs  and  valuation  of 
the  estate,"  required  by  §  115  of  the  Bankrupt  Statute  to  be  sent  by  the  trustee  to  the 
creditors,  in  order  to  enable  them  to  judge  of  an  offer  of  composition,  was  a  relevant 
ground  of  reduction  of  a  discharge,  where  it  could  be  shown  that  the  creditors  had 
beeii.  thereby  misled,  and  induced  to  form  an  erroneous  view  of  their  interests  in 
regard  to  the  offer. 

Process — Expenses, — Observed,  (subsequent  to  advising,)  that  a  correspondence  which 
had  taken  place  between  the  agents  after  the  cause  of  action  had  arisen,  extending  to 
about  100  pages,  and  which  had  been  boxed  to  the  Court,  ought  not  to  have  been 
printed,  and  the  expense  thereof  ought  to  be  disallowed  by  the  auditor. 

The  estates  of  William  Boyack,  flax-spinner  and  merchant  in  Dundee,  were  seques- 
trated in  September  1841,  and  Mr.  William  Christie  was  appointed  trustee. 

Upon  the  5th  of  January  1842,  a*  general  meeting  of  Mr.  Boyack's  creditors  was 
held,  pursuant  to  notice  inserted  in  the  Edinburgh  Gazette,  "  for  the  purpose  of  receiv- 
ing an  offer  of  composition,  which  the  said  William  Boyack  will  then  make  to  his 
creditors."  At  this  meeting  a  report  by  the  trdstee,  prepared  with  the  view  of  exhibit- 
ing a  state  of  the  affairs,  in  order  to  enable  the  meeting  to  judge  as  to  the  offer  of  com- 
position, was  laid  before  the  meeting.  The  bankrupt  then  made  offer  of  a  composition 
of  2s.  6d.  per  pound,  payable  by  three  instalments,  viz.  2s.  in  the  pound  on  the  expira- 
tion of  four  months  after  the  composition  was  finsdly  approved  of  by  the  Court ;  three- 
pence in  the  pound  at  the  expiration  of  twelve,  and  threepence  at  the  expiration  of 
eighteen  months  from  the  same  period.  He  also  offered  to  pay  the  trustee's  commis 
sion,  and  expenses  of  the  sequestration  ;  and  proposed  Peter  Davie,  merchant  in  Dundee, 
[889]  as  his  cautioner  for  the  due  fulfilment  of  that  offer.  The  minutes  of  the  meeting 
bear,  that,  having  deliberated  upon  this  offer,  the  meeting  "  resolved  that  the  offer  and 
security  be  entertained  for  consideration,  and  authorized  the  trustee  to  call  another 
meeting  of  the  creditors,  for  the  purpose  of  deciding  thereon,  with  or  without 
amendment." 

The  trustee  accordingly,  upon  the  6th  of  January,  inserted  in  the  Edinburgh  Gazette 
a  notice  of  a  meeting  to  be  held  on  the  27th  of  January.  This  notice  recited  the  offer 
which  the  bankrupt  had  made  at  the  meeting  of  the  5th  of  January,  and  the  security 
proposed  by  him,  and  stated  "  that  the  meeting  entertained  the  said  offer ; "  and  gave 
notice  that  a  meeting  of  his  creditors  would  be  held,  of  the  above  date,  "  for  the  purpose 
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of  finally  deciding  on  the  bankrupt's  offer  of  composition,  and  the  security  proposed." 
The  notice  did  not  state,  as  the  minutes  of  the  meeting  of  the  5th  of  January  bore,  that 
the  offer  would  be  decided  upon  at  the  meeting  "  with  or  without  amendment."  The 
tnistee  also,  of  the  same  date  (6th  of  January,)  addressed  to  each  of  the  creditors  a 
circular,  in  which  he  detailed  the  above  offer  and  security  proposed  at  the  meeting  of 
5th  January  ;  the  circular  proceeding  further  in  these  terms  : — "  I  have  also  to  intimate 
to  jou  that  the  meeting  entertained  that  offer,  and  authorized  the  trustee  to  call  another 
meeting  of  the  creditors,  for  the  purpose  of  deciding  thereon  with  or  without  amend- 
ment»  and  that  the  meeting  for  deciding  upon  the  said  offer  of  composition  will  he  held 
within  the  British  Hotel,  Dundee,  upon  Thursday  the  27th  of  January  current."  The 
trustee  further,  in  compliance  with  the  provisions  of  the  115th  section  of  the  Sequestra- 
tion Act,  annexed  an  abstract  of  the  bankrupt's  affairs,  and  of  what  the  estate  was 
expected  to  yield,  in  order  to  enable  the  creditors  to  judge  of  the  offer  of  composition. 
Upon  the  13th  of  January,  the  trustee  addressed  a  second  circular  to  the  creditors,  in 
which,  referring  to  the  circular  of  the  6th,  he  intimated  that  the  bankrupt,  with  the 
Tiew  of  affording  additional  security  to  his  creditors,  intended  to  amend  the  offer  of 
composition  which  he  had  made  on  the  5th  of  January  to  this  extent,  viz.  that  all  the 
fonds  belonging  to  his  estate  then  held  by,  or  under  the  control  of  the  trustee,  should 
not  be  paid  or  delivered  over  to  him  upon  the  composition  being  approved  of  by  the 
Court,  but  should  be  allowed  to  remain  in  the  trustee's  custody,  and  under  his  manage- 
ment, until  the  first  instalment  of  the  composition  should  fall  due ;  and  that  these 
faods  should  then  be  applied  by  the  trustee,  or  at  his  sight,  towards  payment  of  that 
instalment. 

The  meeting  of  creditors  took  place  upon  the  27th  of  January;  the  bankrupt 
appeared  at  the  meeting,  and  renewed  the  offer  of  composition  and  proposal  of  security 
which  he  had  made  at  the  meeting  of  5th  January ;  and  further,  with  a  view  to  the 
additional  security  of  his  creditors,  as  well  as  for  che  relief  of  the  said  Peter  Davie,  he 
proposed  that  it  should  be  a  condition  of  the  composition-contract,  that  all  the  moveable 
funds  belonging  to  his  estate  which  were  then  held  by  and  were  under  the  control 
[890]  of  the  trustee,  (and  which  consisted  of  the  assets  mentioned  in  the  abstract  of 
affairs  annexed  to  the  circular  giving  notice  of  the  meeting,)  should  not  be  paid  or 
delivered  over  to  him  (the  bankrupt)  upon  the  composition  being  approved  of  by  the 
Court,  but  should  be  allowed  to  remain  in  the  custody  of  the  trustee,  and  under  his 
management,  until  the  first  instalment  of  the  composition  should  fall  due ;  and  that 
these  funds,  or  the  free  proceeds  thereof,  '*  shall  then  be  applied  by  the  trustee,  or  at 
his  sight,  towards  payment  of  the  first  instalment  of  the  composition,  it  being  specially 
understood  that  the  said  trustee  shall  apply  the  said  funds  towards  payment  of  the  first 
instalment  of  the  said  composition  due  to  such  of  the  said  creditors  as  shall  first  make 
application  to  him  for  payment  of  the  same,  and  he  shall  continue  so  to  make  payment 
of  the  said  first  instalment  of  composition  to  the  creditors  who  shall  apply  to  him  there- 
for, primo  venientij  until  the  said  funds,  or  the  said  free  proceeds  thereof,  shall  be 
exhausted." 

The  meeting  having  deliberated  upon  this  offer  of  composition,  it  was  approved  of 
bj  a  majority  of  the  creditors  in  number,  and  by  more  than  four-fifths  in  value,  and  it 
was  accepted  of,  "  all  in  terms  of  the  offer,  as  above  specially  set  forth." 

At  a  meeting  held  on  the  31st  of  January,  the  trustee's  accounts  were  audited  and 
approved  of  by  the  commissioner,  and  the  amount  of  his  commission  fixed. 

The  trustee  then  presented  his  report  to  the  Sheriff  of  Forfarshire,  who,  having  con- 
sidered the  report  upon  the  1st  of  February,  found  that  the  offer  of  composition  had 
heen  duly  made  and  was  reasonable,  and  had  been  assented  to  by  the  requisite  majority 
of  creditors,  and  he  approved  of  the  composition  and  security ;  and  the  bankrupt  having 
appeared,  and  made  the  declaration  required  by  statute,  he  found  the  same  satisfactory, 
and  discharged  the  bankrupt  of  all  debts  and  obligations  contracted,  or  for  which  he  was 
liable  at  the  date  of  the  sequestration,  and  declared  the  sequestration  to  be  at  an  end, 
and  the  bankrupt  to  be  reinvested  in  his  estate,  reserving  always  the  claims  of  the 
creditors  for  the  composition,  and  under  the  reservation  and  conditions  for  the  further 
security  of  the  creditors  and  cautioner  for  the  composition,  all  as  stipulated  in  the 
minutee  of  the  above  meeting.  An  extract  of  this  deliverance  was  issued  upon  the  2d 
of  February,  and  upon  the  day  following,  the  3d  of  February,  the  Lord  Ordinary  "  con- 
firms the  said  deliverance  in  terms  of  the  statute  2  and  3  Victoria,  c.  41,  §  116."     Upon 
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the  4th  of  February,  a  certified  copy  of  the  discharge  and  deliverance  of  the  Lord 
Ordinary  waa  issued  by  the  Bill-Chamber  clerk. 

The  first  instalment  of  the  composition,  being  2s.  in  the  pound,  became  payable  by 
the  terms  of  the  offer  upon  the  3d — 6th  of  June — days  of  grace  being  allowed  as  in 
the  case  of  a  bill.  On  the  morning  of  the  6th,  certain  of  the  creditors  applied  at  the 
trustee's  office,  and  received  payment  of  their  shares  of  this  instalment.  The  payments 
to  these  creditors,  [891]  who  were  nine  in  number,  exhausted  the  whole  realized  funds 
in  the  trustee's  hands,  and  none  of  the  other  creditors,  to  the  number  of  upwards  of 
160,  received  any  payment  to  account  of  the  composition.  It  was  alleged  that  the  nine 
creditors  who  had  thus  received  payment  of  the  instalment^  were  all  officially  connected 
with  the  sequestration,  or  connected  or  related  to  one  another,  conjunct  and  confident. 

Upon  the  13th  of  January,  Mr.  Christopher  Kerr,  the  law-agent  in  the  sequestra- 
tion, had  addressed  a  letter  with  regard  to  the  composition  to  Mr.  Garth,  who  acted  for 
a  creditor  in  London.  In  answer  to  some  enquiries  upon  the  subject,  he  had  stated 
that  the  only  doubt  was  as  to  the  security  of  the  proposed  cautioner,  adding — "  Practi- 
cally, however,  if  your  friends  take  care  of  their  own  interest^  to  the  extent  of  calling 
for  their  money  on  the  stipulated  day,  they  are  quite  safe  for  the  2s.  per  pound  ;  for  it 
is  part  of  the  arrangement,  though,  in  consequence  of  difficulties  in  form,  we  have  not 
yet  put  it  in  shape,  that  all  the  available  assets  are  to  remain  with  the  trustee,  not  to 
be  given  over  to  Mr.  Boyack,  until  the  time  stipulated  for  payment  of  the  2s.,  and  that 
they  are  then  to  be  applied  at  the  sight  of  the  trustee  to  the  payment  of  the  instalment. 
There  will  not  be  assets  equal  to  all  that  is  payable,  but  many  will  give  indulgence ;  and 
so,  if  your  friends  send  down  their  papers  to  their  correspondent  here  a  week  before 
the  appointed  day,  and  cause  their  demand  be  laid  before  Mr.  Christie,  they  may,  I 
think,  rely  on  payment." 

Upon  1st  November  1842,  David  Miln  and  certain  others  of  Boyack's  creditors,  who 
had  not  been  present  at  the  second  meeting,  and  had  not  received  payment  of  the  com- 
position, raised  an  action  against  the  bankrupt,  his  trustee,  and  commissioners,  and  the 
other  creditors,  concluding  for  reduction  of  the  deliverance,  or  act  and  warrant  of  the 
Sheriff,  approving  of  the  composition,  and  discharging  the  bankrupt,  the  interlocutor  of 
the  Lord  Ordinary  confirming  the  same,  with  the  minutes  of  the  meetings  of  the 
creditors  deciding  on,  and  approving  of,  the  offer  of  composition ;  and  also  of  the  receipts 
for  the  payments  made  by  the  trustee  to  the  creditors  who  had  obtained  payment  of 
the  composition.  The  summons  also  contained  conclusions  against  these  creditors  for 
repetition  of  these  sums. 

The  first  and  second  grounds  of  reduction  libelled,  proceeded  on  the  allegation,  that 
in  the  "  abstract  of  the  state  of  the  affairs  and  valuation  of  the  estate,"  which  the  115th 
section  of  the  statute  requires  the  trustee  to  give  in  the  circular  calling  the  second 
meeting  to  decide  upon  the  bankrupt's  offer  of  composition,  "  to  enable  the  creditors  to 
judge  of  the  said  offer,"  he  had  unduly  withheld  and  concealed  facts  of  importance  from 
the  knowledge  of  the  creditors.  These  facts  which  were  alleged  to  have  been  withheld, 
were  an  opinion  obtained  from  counsel  as  to  the  invalidity  of  the  security  held  by 
certain  parties  claiming  preferences  to  a  large  amount  over  the  estate;  and  further, 
certain  valuations  which  the  trustee  had  obtained  of  the  heritable  and  movable  property 
of  the  bankrupt)  [892]  and  according  to  which  a  large  reversion  would  have  accrued  to 
the  general  creditors  after  satisfying  the  preferable  claims.  The  third  reason  of 
reduction  was — "  The  offer  submitted  to,  and  approved  of  by,  the  second  meeting  of 
creditors,  held  on  27th  January  1842,  was  essentially  different  from  the  original  offer 
made  and  entertained  at  the  previous  meeting,  held  on  the  5th  of  that  month.  It  was 
irregular  and  incompetent  to  make  any  alteration  or  amendment  on  the  offer  so  enter- 
tained, which  behoved  to  be  decided  on  as  it  was  originally  made,  and  simply  accepted 
or  rejected.  In  other  words,  the  offer  ultimately  agreed  to  had  not  been  entertained 
and  sanctioned  by  a  previous  meeting,  as  required  by  the  statute.  4th,  The  alteration 
or  amendment  actually  agreed  to  by  a  majority  of  the  second  meeting,  and  afterwards 
approved  of  by  the  Sheriff  of  Forfarshire,  and  confirmed  by  the  Lord  Ordinary  on  the 
bills,  had  not  been  previously  notified  to  the  creditors,  as  required  by  the  statute.  The 
proposal  to  amend  or  alter  the  offer  was  not  noticed  in  the  advertisement  calling  the 
second  meeting,  which  appeared  in  the  Gazette.  A  material  part  of  the  proposal — viz. 
the  stipulation  to  make  payment  to  the  creditors,  primis  oenientibu8^  of  the  amounts  of 
their  respective  compositions  out  of  the  funds  in  the  trustee's  hands,  until  the  same 
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should  be  exhausted — was  not  previously  notified  to  the  creditors,  either  in  the  circular 
letters  addressed  to  them,  or  in  any  other  way  whatever.  5th,  The  alterations  or  pre- 
tended amendments  thus  made  on  the  original  offer  of  composition,  were — contrary  to 
the  provision  of  the  statute — calculated  to  produce  inequality  and  injustice  among  the 
creditors,  by  enabling  those  resident  on  the  spot,  and  acquainted  with  what  had  taken 
place,  and  those  by  whom  the  resolution  had  been  concocted  and  carried  through  the 
meeting,  to  obtain  full  payment,  while  the  creditors  at  a  distance,  and  those  ignorant 
of  the  resolution  and  its  object,  might  be  postponed  and  deprived  of  what  should 
become  due  to  them ;  and  in  consequence  of  these  irregularities,  and  of  the  concealment 
of  the  actual  state  of  the  proceedings  in  the  sequestration,  certain  favoured  creditors 
have  obtained  an  undue  and  unfair  preference;  while  those  creditors  who,  like  the 
pursuers,  were  kept  in  ignorance,  have  been  deprived  of  the  composition  promised 
to  them." 

The  pursuers  pleaded ;  ^ — 

1.  The  proceedings  in  the  sequestration  terminating  in  the  discharge  upon  composi- 
tion contract  under  challenge,  are  reducible,  in  respect  that  those  proceedings  were 
carried  through  in  violation  of  the  provisions  of  the  Bankrupt  Act. 

In  particular,  (1.)  While  the  statute  requires  that  the  offer  of  composition  shall  be 
proposed  at  one  meeting  of  creditors  and  notified  to  all  the  [893]  creditors  by  Gazette 
notice,  and  finally  considered  at  another  meeting  without  alteration  or  amendment  of 
the  offer  originally  made,  the  offer  as.  agreed  to,  and  acted  on,  had  not  been  made  at 
any  former  meeting,  and  had  not  been  notified  in  the  Gazette,  but  was  an  altered  and 
modified  proposal,  professing  to  be  an  amendment  of  the  offer  as  made,  and  alone 
referred  to,  in  the  Gazette  notice,  and  was  an  offer  with  which  the  second  meeting  had 
DO  power  ander  the  statute  to  deal.  The  whole  proceedings  being  beyond  the  statute, 
the  plea  urged  by  the  defenders,  that  the  objection  should  have  been  taken  before  the 
Sheriff,  and  that  it  was  now  competent  and  omitted,  was  inapplicable. 

(2.)  The  new  provision  introduced  in  the  offer,  by  which  the  effects  realized  in  the 
sequestration  were  directed  to  remain  in  the  hands  of  the  trustee,  and  to  be  by  him  paid 
primo  vementi,  was  calculated,  as  it  proved,  to  be  eminently  injurious  to  distant  creditors, 
and  effectually  prevented  that  equal  distribution  which  it  is  the  object  of  the  bankrupt 
statute  to  secure. 

2.  The  proceedings  terminating  in  the  composition  contract  and  discharge,  are 
separately  reducible,  because  these  proceedings  were  carried  through  with  undue  con- 
cealment of  facts,  material  to  have  been  communicated  to  the  creditors  in  judging  of 
the  offer  of  composition,  for  objects  and  purposes  opposed  to  the  interests  of  the 
creditors ;  and  further,  because  the  whole  arrangement  was  framed  and  carried  through 
for  the  purpose  of  securing  an  undue  preference  to  a  few  favoured  creditors  out  of  the 
general  body. 

3.  The  pursuers  are  entitled  to  insist  that  the  sums  paid  under  the  operation  of  the 
provision  as  to  payment  primo  venienti  shall  be  repaid,  and  that  proceedings  in  the 
sequestration  shiJl  be  resumed,  with  a  view  to  the  realization  and  fair  distribution  of 
the  estate  among  the  creditors. 

The  defenders  pleaded ; — 

The  pursuer's  objection  to  the  regularity  of  the  proceedings  under  reduction,  was 
harred  res  judicata.  It  was  open  to  the  pursuers  to  have  appeared  before  the  Sheriff 
and  to  have  stated  the  objections  now  insisted  in ;  bub  having  failed  to  do  so,  and  the 
Sheriff,  and  afterwards  the  Lord  Ordinary,  having  found  that  the  offer  of  composition 
had  been  duly  made  and  accepted  of,  it  must  be  held  that  the  decree  of  approval  and 
discharge  had  the  force  of  res  judicata  against  them,  and  that  the  objections  now  urged 
were  competent  and  omitted.  Having  lodged  claims  in  the  sequestration,  they  were  to 
he  dealt  with  in  the  same  manner  as  parties  who  had  entered  appearance  in  a  process. 
The  pursuers  endeavoured  to  get  the  better  of  the  statutory  finality  of  the  discharge, 
and  of  its  being  a  decree  pronounced  in  foro^  and  supported  their  claim  to  be  still  per- 
mitted to  challenge  the  proceedings  by  reduction,  on  the  ground  of  want  of  due  notice, 
and  on  the  further  ground  that  the  alleged  irregularities  had  thrown  the  proceedings 
without  the  statute.  It  was  admitted  that  no  notice  was  required  by  statute  of  the 
application  to  the  Sheriff  and  Lord  [894]  Ordinary,  but  it  was  said,  that  as  this  applica- 

-■  • ■! 

^  The  cause  was  argued  both  in  cases  and  orally. 
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lion  was  usually  presented  immediately  after  the  second  meeting,  the  notice  of  the  meeting 
was  truly  also  the  notice  of  the  application.     Each  creditor  received  a  notice  that  a 
meeting  was  to  be  held  for  deciding  upon  an  offer  of  composition.     Under  the  present 
bankrupt  statute,  very  extensive  powers  were  given  to  the  meetings  of  creditors ;  they 
had  the  power  of  binding  absent  creditors,  and  had  authority  given  to  them  almost  of  a 
judicial  character.     This  was  peculiarly  the  case  as  to  the  meeting  for  the  approval  of 
an  offer  of  composition.     Creditors  were  not  entitled,  under  the  statute,  to  remain 
absent  from  meetings,  and  subsequently  to  take  advantage  or  irregularities  that  might 
have  occurred.     Further,  the  pursuers  had  received  notice,  that  at  the  second  meeting 
the  bankrupt's  offer  of  composition  was  to  be  disposed  of  "  with  or  without  amendment.'' 
If  it  were  the  case  that  an  irregularity  had  been  committed  at  that  meeting  in  enter- 
taining an  amended  offer,  the  pursuers  could  not  at  least  allege  that  they  had  not 
received  notice  of  it ;  and  after  having  been  thus  warned,  it  was  peculiarly  their  duty 
to  have  attended  the  meeting  and  guarded  against  it.     The  plea  of  want  of  notice, 
therefore,  was  insufficient  to  take  off  the  effect  of  the  defenders'  objection  of  competent 
and  omitted.     Kor  could  the  irregularities  alleged  have  that  effect.     A  distinction  was 
to  be  drawn  between  irregularities  within  and  outwith  the  statute — the  former,  when 
not  objected  to  at  the  proper  time,  affording  no  ground  for  subsequently  setting  aside  a 
discharge.     The  irregularities  libelled  on  were  all  within  the  statute.     To  sanction  the 
principle,  that  reduction  of  a  discharge  was  competent  at  any  time  within  the  years  of 
prescription,  upon  the  ground  of  a  slight  statutory  irregularity,  would  be  productive  of 
the  greatest  hardship  and  confusion. 

In  reference  to  the  pursuers'  plea,  founded  on  the  alleged  concealment,  on  the  part 
of  the  trustee,  of  facts  which  it  was  material  that  the  creditors  should  have  been  made 
aware  of  in  judging  of  the  offer  of  composition,  the  defenders  alleged  that  the  abstract, 
which  he  communicated  to  the  creditors,  contained  a  true  and  correct  view  of  the  state 
of  affairs. 

The  Lord  Ordinary  reported  the  case.^ 

1  "  NoTB. — Involving,  as  this  case  does,  questions  of  considerable  general  importance 
with  reference  to  the  winding  up  of  a  sequestration,  and  the  discharge  of  the  bankrupt 
on  a  composition,  and  in  order  that  the  whole  cause  may  be  at  once  before  the  Court, 
for  the  disposal  of  their  Lordships  as  they  shall  see  fit,  instead  of  partially  by  a  reclaim- 
ing note,  in  reference  to  the  points  which  an  interlocutor  may  decide,  the  Lord  Ordinary 
has  thought  it  better  to  report  it  without  a  judgment ;  and  he  has  been  the  more  inclined 
to  adopt  that  course,  from  being  satisfied,  that  whatever  his  judgment  might  be,  it 
would  be  brought  under  review  by  the  unsuccessful  party,  preparatory  to  which  the 
record,  revised  cases,  and  documents  have  been  already  printed. 

^'  Important  changes  have,  by  the  present  Bankrupt  Act,  been  made  upon  the  pro- 
visions relative  to  the  settling  the  bankruptcy  by  a  composition-contract. 

'*  Looking,  1st,  to  the  express  words  in  the  59th  section  of  the  former  Act,  declaring 

that  the  offer  of  composition  to  be  submitted  to  the  decision  of  the  second  meeting  called 

for  th^  purpose,  may  either  be  the  offer  originally  entertained  by  the  first  meeting,  or 

that  offer  with  '  amendment ; '  whereas,  in   the   existing  Act,  the  whole  provisions 

(sections  113  and  114)  appear  to  relate  to  Hhe  offer  and  security '  as  submitted  to  and 

entertained  by  the  first  meeting,  it  being  that '  offer  and  security  '  of  which  notice  is  to 

be  sent  to  the  creditors  previous  to  the  second  meeting,  and  it  being  upon  the  acc^t- 

ance  of  '  said  offer  and  security '  that  the  further  proceedings  for  winding  up  are  to  be 

had,  all  mention  of  amendment  upon  the  offer  being  entirely  omitted  ;  2d,  to  the  more 

limited  amount  of  final  concurrences  by  the  creditors  which  is  now,  in  the  case  of  a 

first  proposal  for  a  settlement  by  composition,  requisite  to  enable  it  to  be  carried  through ; 

and  3d,  to  the  manner  in  which  the  subsequent  proceedings  for  the  discharge  of  the 

bankrupt  are  provided  for,  and  in  practice  carried  through,  there  being  no  intimation 

made  or  notice  given  by  advertisement  in  the  Gazette  to  the  creditors  generally,  before 

the  whole  is  closed  by  the  approval  of  the  Sheriff  and  the  Lord  Ordinary,  or  the  latter 

only  as  the  case  may  be — the  Lord  Ordinary  has  doubts  whether  it  must  not  be  held 

to  be  alike  the  provision  and  the  policy  of  the  Act,  that  the  offer  of  composition  and 

security  to  be  laid  before  the  second  meeting  must  be  in  the  precise  terms  in  which  it 

was  submitted  to  the  first  meeting,  and  afterwards  communicated  to  the  creditors 

generally  by  the  statutory  notice,  and  be  then  either  timplicUer  accepted  or  rejected, 
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[895]  LoBD  Jubtiob-Clbbk. — The  Court  are  fully  impressed  with  the  great  impor- 
tADce  of  this  case,  and  with  the  delicacy  of  questions  which  involve  the  right  [896]  to 
set  aside  the  discharge  of  a  sequestration  carried  through  according  to  the  forms  of  the 
skatnte,  whether  that  discharge  proceeds  on  a  composition-contract  or  not.     [897]  It  is 

and  that  the  offer  does  not  admit  of  being  modified  or  changed,  even  although  the 
modification  or  change  may  to  all  appearance  be  an  improvement  upon,  or  a  beneficial 
addition  to  it.  He  has  doubts  whether  it  was  not  meant  that  absent  creditors  were  to 
be  entitled  to  rely  that  nothing  was  to  be  done  at  the  second  meeting  but  the  bare  con- 
dderation  of  the  offer  and  security,  as  communicated  to  them,  and  that  all  inducements 
to  creditors  present — who  might  not  have  sanctioned  the  offer  as  it  stood — to  accede  to 
iii  in  the  shiape  of  suggested  amendments  proposed  at  the  meeting,  by  which,  in  tho 
hurry  of  the  moment,  they  might  be  influenced  without  due  consideration,  should  be 
excluded.  But  he  has  still  greater  doubts  whether  it  can  be  taken  to  be  competent, 
under  the  present  statute,  to  introduce  upon  the  original  offer  and  security  any  thing 
that  materially  changes  its  character,  however  apparently  beneficially,  with  reference 
to  the  security  which,  as  first  entertained  and  notified  to  all  the  creditors,  it  would  have 
afforded ;  and  he  has  not  been  able  to  satisfy  himself  that  the  alteration  which,  in  the 
present  instance,  was  made  at  the  second  meeting  upon  the  manner  in  which  the 
bankrupt's  estate  was  to  be  disposed  of,  by  being  allowed  to  remain  in  the  custody  of 
the  trustee,  and  the  special  stipulations  in  regard  to  the  way  the  trustee  was  to  apply 
it  to  the  payment  of  the  creditors,  thereby  completely  tying  up  his  hands  as  to  the  mode 
of  diBtribution — all  which  became  an  integml  part  of  the  contract — was  of  that 
onimportant  kind,  or  if  important,  of  that  clearly  equally  just  and  advantageous  descrip- 
tion in  its  probable — or  it  may  rather  be  said,  certain  operation  to  all  the  creditors 
interested  in  the  estate,  which  the  defenders  would  represent  it  to  be.  The  Lord 
Ordinary  avoids  going  into  the  remarks  which  occur  to  him  upon  this  part  of  the  case, 
which  would  occupy  too  much  space.  He  shall  only  observe,  that  it  appears  to  him  to 
involve  very  grave  matter  in  the  law  of  sequestration  under  the  present  statute,  and 
that  (apart  from  any  question  of  fraud)  he  considers  this  to  be  abundantly  illustrated 
by  the  evidence  in  process,  of  the  manner  in  which  the  proposed  amendment  upon  the 
offer  was  used  to  influence  the  minds  of  a  certain  creditor  or  creditors,  (Documents,  p. 
108,)  and  its  ultimate  working  out,  when  adopted,  by  which  the  entire  fund  realized 
from  the  bankrupt's  estate,  when  the  first  instalment  of  the  composition  fell  due,  was 
distributed  among  nine  creditors  whose  particular  situation  and  connexion  with 
those  more  immediately  conversant  with  the  bankrupt's  affairs,  is  pointed  out  in  the 
papers. 

"  If  it  shall  be  held  that  the  alteration  or  amendment  upon  the  offer  of  composition 
was  not  competent  in  terms  of  the  Act,  then  it  follows  that  it  was  a  composition  carried 
through  without  that  notice  to  the  creditors,  which  is  expressly  required  by  the  Act,  to 
give  validity  to  the  proceedings,  and  in  complete  violation  of  its  provisions  in  the  matter 
of  the  settlement  of  a  sequestration  by  composition-contract.  While  the  whole  thing 
is  statutory,  standing  entirely  on  statutory  powers  and  regulations,  (one  of  the  most 
important  regulations,  and  which  lies  at  the  foundation  of  the  power  to  discharge,  being 
the  notice  to  be  given  to  the  whole  creditors  of  the  offer  and  security  proposed  by  the 
bankrupt,)  the  contract  was  not  made  and  agreed  to  in  terms  of  the  statute,  but  outwith 
the  Act  altogether.  True,  the  notice  (Documents,  p.  52)  sent  to  the  creditors,  bears  that 
the  meeting  to  be  called  was  for  the  purpose  of  deciding  upon  the  offer  which  had  been 
entertained  *  with  or  without  amendment.'  But  for  this  there  was  no  authority  in  the 
words  of  the  Act ;  and  if  it  was  incompetent  to  amend  the  offer,  a  notice  so  conceived 
oooM  not  render  it  competent,  or  in  any  way  affect  the  rights  of  creditors,  which  must 
depend  upon  the  provisions  of  the  Ac^  unaffected  by  attempted  deviation  from  them. 
It  is  also  true  that  a  second  notice  (Documents,  p.  53)  was  sent,  signifying  the  bankrupt's 
intention  to  amend  his  offer,  and  disclosing  in  part  the  amendment  to  be  proposed. 
This  may  prove  that  the  bankrupt  and  trustee  were  sensible  that  the  change  contem- 
plated required  to  be  intimated  to  the  creditors,  but  it  cannot  improve  the  condition  of 
the  defenders.  For,  1st,  The  statute  contains  no  provision  for  such  supplementary 
notice,  and  it  was  therefore  not  a  statutory  notice.  2d,  It  gives  notice  of  what  had  not 
been  before  the  prior  meeting  of  creditors,  and  sanctioned  by  it ;  so  that  if  an  amend- 
ment be  nut  competent,  the  objection  could  not  be  removed  by  such  a  course.     And 


280  MILN,    &0     V.    60TA0K,   &0.  vn.  Dnnlop. 

very  satisfactory  to  the  Court  to  find  that  there  is  not  the  least  shade  of  difference  of 
opinion  as  to  the  view  to  be  taken  of  this  case,  or  as  to  the  precise  ground  on  which 
judgment  should  be  given ;  and,  on  that  account^  I  have  been  desired  to  prepare  the 
opinion  of  the  Court. 

The  sequestration  of  the  bankrupt  Boyack  was  brought  to  a  close,  and  his  discharge 
obtained,  in  consequence  of  the  alleged  acceptance  of  an  offer  of  composition,  reported 
by  the  trustee  to  the  Sheriff  as  duly  made  and  as  regularly  accepted  of  by  the  creditors ; 
on  which  report  the  usual  deliverances  from  the  Sheriff  and  Lord  Ordinary  were 
obtained ;  and  the  summons,  after  a  full  narrative,  concludes  for  production  of  the  act 
and  warrant  of  the  Sheriff  approving  of  the  composition,  of  the  interlocutor  of  the 
Ordinary  confirming  the  same,  and  of  the  minutes  of  the  meetings  of  the  creditors 
deciding  on  the  said  offer ;  and  concludes  for  reduction  of  the  same  on  various  grounds. 
I  believe  I  cannot  state  the  grounds  on  which  the  judgment  of  the  Court  is  to  proceed 
more  satisfactorily,  than  by  taking  the  reasons  of  reduction  in  the  summons,  and  the 
documents  referred  to  in  support  of  the  same.  There  is  really  not  much  aid  to  be 
derived  in  coming  to  a  conclusion  from  any  other  parts  of  the  record  or  productions. 
The  first  and  second  reasons  substantially  relate  to  the  same  matters,  viz.  alleged  con- 
cealment or  defective  representations  in  the  abstract  of  the  state  of  affairs  and  valuation 
of  the  estate,  required  by  the  statute  to  be  transmitted  by  the  trustee  to  the  creditors, 

3d,  The  notice  did  not  reveal  the  whole  change,  but  kept  back  a  most  material 
part  of  it. 

"  Then  if  the  alteration  or  amendment  on  the  original  offer  was  not  competent — if 
the  provisions  of  the  statute  were  violated  by  the  change  which  was  made,  and  if  the 
composition  was  carried  through  without  the  statutory  notice,  the  question  remains.  Are 
the  pursuers  entitled  to  redress,  by  obtaining,  on  these  grounds,  the  composition-contract 
to  be  set  aside,  and  the  sequestration  to  be  revived.  Various  cases  under  the  old  statute, 
and  a  passage  from  Mr.  Bell's  Commentaries,  have  been  appealed  to  by  the  defenders, 
as  establishing  it  to  be  law,  that  the  objections  not  having  been  stated  before  the 
sequestration  was  closed,  and  the  bankrupt  discharged,  it  is  now  too  late  to  insist  in 
them.  It  is  not  clear  to  the  Lord  Ordinary,  upon  any  of  these  authorities,  that  it 
would  have  been  so  ruled  even  under  the  late  Act^  in  a  case  of  recent  challenge, 
where  the  prescribed  statutory  notices  had  not  been  given.  But,  at  all  events,  such 
material  alterations  have,  as  he  conceives,  been  made  by  the  present  Act,  upon  the 
provisions  in  relation  to  a  composition  settlement ;  and  the  course  of  procedure  for  its 
final  approval,  is  so  different  from  that  observed  in  practice  under  the  prior  Act,  (in  the 
present  case  the  offer  was  approved  of  by  the  creditors  on  the  27th  January  1842,  and 
without  further  notice  of  any  kind  to  absent  creditors,  the  final  deliverance  of  the  Loid 
Ordinary  was  pronounced  on  the  3d  of  February,)  that  it  is  rather  thought,  that  what- 
ever might  be  the  law  under  that  Act,  as  settled  by  the  cases,  they  cannot  be  considered 
to  be  decisive  now ;  and  the  inclination  of  his  opinion  is,  that  there  is  nothing  in  the 
objections  pleaded  not  having  been  previously  brought  forward,  to  bar  their  being  uiged 
in  the  form  of  a  reduction  of  the  composition-contract,  and  of  the  interlocutors  or 
deliverances  of  the  Sheriff  and  Lord  Ordinary  following  thereupon. 

"  The  pursuers,  among  other  alleged  irregularities,  have  founded  on  the  abstract  of 
the  state  of  affairs,  and  of  the  valuation  of  the  estate  communicated  to  the  creditors 
prior  to  the  second  meeting  not  having  embraced  the  subjects  over  which  the  securities 
of  the  Koyal  Bank  of  Scotland,  and  Messrs.  Molison  and  Hackney  extended.  But,  when 
the  proceedings  at  the  different  preceding  meetings  of  the  creditors  and  commissioners 
(Documents,  pp.  40,  41,  46,  47,  and  50)  are  attended  to,  the  Lord  Ordinary  would  have 
great  hesitation  in  holding  that,  by  that  omission,  (and  assuming  all  to  have  been  done 
bona  fidej)  there  was  such  a  defect  in  the  information  appointed  to  be  transmitted  to 
the  creditors  to  enable  them  to  judge  of  the  offer  of  composition  by  the  bankrupt,  as 
can  have  the  effect  of  vitiating  the  contract  eventually  entered  into. 

"  With  respect  to  the  relevancy  of  the  summons,  as  regards  its  conclusions,  in  so  far 
as  they  are  to  be  supported  on  the  ground  of  fraud,  on  the  part  of  one  or  more  parties 
connected  with  the  sequestration,  the  note  issued  by  the  Lord  Ordinary  before  the  cases 
were  prepared,  indicates  the  difficulties  that  then  pressed  upon  his  mind ;  and  he  shall 
only  say,  that  by  the  additional  argument  for  the  pursuers,  these  difficulties,  if  in  some 
respects  diminished,  have  not  been  entirely  removed." 


mDoBlop.  MILN,    &c.    V.    BOTACK,   &0.  281 

* 

in  order  to  enable  the  creditors  to  judge  of  the  offer  of  composition  made  by  the  bankrupt, 
and  entertained  at  the  first  meeting  for  consideration. 

The  Court  do  not  proceed  at  all  on  these  reasons  of  reduction.  But  I  believe  we 
are  all  anxioop,  on  the  other  hand,  that  it  may  be  understood  that  we  do  not  intend  to 
indicate  any  doubts  of  the  relevancy  of  such  reasons  of  reduction,  provided  it  shall  in 
any  particular  case  be  made  out  that  the  creditors  were  not  fully  and  properly  informed, 
bnt,  on  the  contrary,  practically  misled  as  to  the  state  of  the  affairs  and  valuation  of 
the  estate,  so  as  to  be  led  to  form  an  erroneous  view  of  their  own  interests  in  regard  to 
the  offer  of  composition.  Whether  the  statements  in  the  trustee's  circular  were  of  this 
character  in  this  case,  it  is  unnecessary  to  consider,  as  we  do  not  proceed  on  those 
reasons  of  reduction. 

The  third,  fourth,  and  fifth  reasons  of  reduction  may  be  combined  and  consi- 
[898]  -dered  together,  as  they  relate  to  the  same  matters^  and  involve  the  consideration 
of  the  same  facts  and  of  the  same  provisions  in  the  statute.  The  sixth  reason  of 
reduction  probably  applies  also  to  the  same  matters ;  but  as  it  seems  to  be  intended  also 
to  cover  a  case  of  a  discharge  obtained  by  fraudulent  contrivances,  it  may  be  laid  aside, 
and  the  opinion  of  the  Court  may  be  given  in  reference  to  the  third,  fourth,  and  fifth 
reasons  —taking  the  fifth  as  a  summary  of  the  other  two,  and  without  reference  to  the 
allegations  of  fraud  mixed  up  with  the  same.  The  actual  judgment  may  be  founded, 
I  tl^k,  on  the  third  and  fourth  alone. 

These  reasons  of  reduction  may,  in  substance,  be  thus  stated,  viz.  that  a  certain  offer 
of  composition  was  proposed  at  one  meeting,  by  which  it  was  to  be  considered  whether 
it  should  be  entertained,  for  the  judgment  and  decision  of  the  creditors  at  another  meet- 
ing to  he  called  for  tJuxt  purpose — that  that  particular  offer  was  so  considered,  and 
deemed  proper  to  be  entertained  for  the  decision  of  another  meeting — that  no  alteration 
or  amendment  of  that  offer  could  competently  be  entertained  at  the  second  meeting  so 
caUed — that  the  meeting  was  specially  called  to  consider  the  offer  so  made  at  the  first 
meeting,  and  that  notice  was  given  of  that  offer,  and  of  no  other — that  the  creditors 
received  intimation  of  the  offer  made  at  the  first  meeting,  for  the  very  purpose  of  ena- 
bling them  to  judge  of  it,  and  were,  under  the  statute,  entitled,  if  any  saw  no  necessity 
for  attending,  to  rely  on  the  proceedings  of  the  second  meeting  being  confined  to  the 
approval  or  rejection  of  the  same — that  another  offer,  or  the  offer  with  such  alterations 
as  to  make  it  a  totally  different  offer,  most  injurious  to  creditors  ignorant  of  the  same, 
was  proposed  to  the  second  meeting,  and  incompetently  and  irregukrly  adopted  by  that 
meeting — that  the  approval  of  the  Sheriff  and  confirmation  of  the  Lord  Ordinary  was 
instantly  obtained,  before  the  creditors  were  aware  of  what  was  done,  and  that  no  notice 
or  information  of  these  proceedings  being  given  or  required,  their  validity  depends 
wholly  on  the  competency  of  tJie  proceedings  themselves  so  approved  of — and  that  the 
creditors  remained  in  ignorance  of  what  was  done  until  the  period  when  the  first  instal- 
ment of  the  composition  fell  due,  when  they  immediately  complained  and  challenged. 

The  latter  fact,  that  the  creditors  instituted  their  challenge  as  soon  as  the  facts  were 
aseeriained,  is,  in  the  opinion  of  the  Court,  of  the  utmost  importance.  For  we  give  no 
opinion  that  can  be  applied  to  a  different  state  of  the  facts.  Many  irregularities  may 
be  committed,  which,  if  not  timeously  challenged,  may  not,  in  the  circumstances,  afford 
ground  for  entitling  the  complainers  to  have  very  solemn  and  important  proceedings 
reduced.  Much  may  have  been  done  on  the  faith  of  the  acquiescence  of  all  parties  in 
the  actual  resolte,  whatever  might  have  been  originally  stated  against  the  regularity  of 
the  proceedings  ending  in  these  results.  Parties  not  cognizant  of  the  same  may  have 
acted  on  the  faith  of  such  long  and  general  acquiescence.  The  length  of  time  which 
may  have  elapsed  may  prove  even  the  substantial  acquiescence  of  the  complaining 
creditors  themselves,  and  may  show  that  the  challenge  is  an  after-thought — the  result 
of  pique  or  caprice,  or  unreasonable  change  of  opinion.  The  matters  involved  in  such 
tnmaactions  relate  to  the  private  interests  of  the  creditors  themselves,  as  to  which,  by 
^eir  own  conduct,  they  may  effectually  bar  themselves  from  coming  forward  after  a 
long  interval,  or  after  edlowing  much  to  be  done  on  the  faith  of  their  acquiescence,  with 
a  challenge  which  no  immediate  sense  of  enquiry  had  prompted,  and  which  may  originate 
in  subsequent  pique  or  intrigues.  The  Court  wish  to  be  understood  distinctly  to  intimate, 
that  their  opinion  on  the  present  case  takes  as  the  [809]  first  and  leading  fact,  that  the 
creditors  were  at  the  time  ignorant  of  the  irregularities  and  ii^jury  to  themselves  with 
which  the  resolution  of  the  second  meeting  was  truly  chargeable,  and  brought  their 
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challenge  without  any  loss  of  time,  as  soon  as  ihe  tenor,  character,  and  effect  of  these 
proceedings  became  known  to  them. 

Our  opinion  being  so  guarded  and  explained,  we  are  not  apprehensive  that  any 
uncertainty  will  be  thrown  as  to  the  character  of  this  case,  or  that  our  judgment  can  be 
quoted  as  at  all  inconsistent  with  Dixon  v.  Edington,  or  in  support  of  an  unreasonable 
challenge  instituted  after  the  lapse  of  long  acquiescence,  and  where  many  bona  fide  and 
serious  arrangements  would  be  thereby  injuriously  disturbed. 

The  material  consideration  for  the  Court  is  the  true  construction  of  the  clauses  of 
the  statute  applicable  to  composition-contracts,  and  to  the  requisites,  in  point  of  form, 
for  th^ir  adoption  by  the  creditors  present  at  the  meeting,  so  as  to  make  the  resolution 
of  those  creditors  binding  on  the  whole  body. 

The  provisions  are  contained  in  the  113th,  114th,  and  115th  sections  of  the  statute. 
The  composition  in  this  case  was  under  the  115th ;  but  the  latter  section  refers  to  the 
114th,  and  it  is  plain  that  there  was  no  intention  of  making  any  distinction  between  the 
offer  when  proposed  at  the  meeting  for  election  of  the  trustee,  or  at  any  subsequent 
meeting.  It  may  be  right,  therefore,  to  notice  the  terms  of  the  first  of  these  sections, 
113th.  (Eeads.)  This  section  provides,  "that  if  the  meeting  resolve  that  the  offer  and 
security  shall  be  entertained  for  consideration — ."  Kow,  that  can  only  mean  the  offer 
then  made — that  is,  made  to  the  first  meeting.  And  all  that  this  meeting  can  do  is  to 
resolve  that  the  offer  shall  be  entertained  for  consideration — that  is,  to  be  further  con- 
sidered by  the  creditors  at  a  future  meeting.  Then  it  is  plain  that  it  is  on  that  offer 
that  the  future  and  further  deliberation  is  to  take  place.  If  they  resolve  that  it  shall  be 
entertained  for  consideration,  then  the  trustee  is  to  advertise  in  the  Gazette  a  notice 
that  "  an  offer  of  composition  has  been  so  made  and  entertained  " — that  is  necessarily 
the  offer  which  was  before  the  first  meeting,  for  to  none  other  can  the  notice  refer — and 
*'  that  it  will  be  decided  upon  at  the  second  meeting."  Now,  this  is  perfectly  distinct — 
that  it — that  is,  the  offer  which  was  so  made  to  and.  entertained  by  the  first  meeting — ^is 
to  be  decided  upon  at  the  second  meeting.  Then  he  is  to  transmit  to  each  creditor  '*  a 
notice  of  such  resolution."  Now,  that  can  be  the  only  resoluton  which  the  creditors  at 
the  first  meeting  could  come  to,  viz.  to  entertain  the  offer  then  before  them.  Then  this 
letter  is  to  "  specify  the  offer  and  security  proposed,  giving  an  abstract  of  the  state  of 
the  affairs,  and  of  the  valuation  of  the  estate,  so  far  as  the  same  can  be  done,  to  enable 
the  creditors  to  judge  of  the  said  offer  and  security."  Here  then  the  offer  is  to  be  speci- 
fied— that  is,  of  course,  the  offer  made  to  the  first  meeting — it  says  the  offer  "  proposed  " 
— the  only  offer  entertained — and  the  offer  to  be  decided  upon  at  the  second  meeting — 
which  is  to  be  held  for  that  purpose;  and  it  is  of  the  said  offer  expressly  that  the 
creditors  are  to  judge. 

There  is  no  authority  for  the  trustee  to  iatimate  any  offer  not  previously  entertained 
by  the  creditors  at  the  first  meeting  for  consideration :  to  tTuU  the  notice  and  the  letters 
are  to  be  directed,  and  there  is  no  warrant  to  advertise  or  transmit  any  thing  else  with 
the  authority  and  effect  of  a  statutory  notice,  by  which  absent  creditors  can  be  bound. 
On  this  section,  we  are  clearly  of  opinion  that  the  offer  to  be  taken  up  and  decided  upon 
at  the  second  meeting  must  be  the  pre-  [900]  -cise  offer  entertained  at  the  firsts  and 
referred  over  by  that  meeting  for  decision  at  a  future  meeting  to  be  called  for  that 
special  purpose,  with  full  information  to  enable  the  creditors  to  judge  of  that  particular 
offer.  Under  this  section,  we  think  alteration,  or  amendment,  or  variance,  not  of 
the  nature  of  a  trivial  and  wholly  accidental  correction,  is  incompetent  at  the  second 
meeting,  on  the  offer  to  be  then  taken  up  and  considered ;  and,  still  more,  that  no  such 
alteration  can  be  assented  to  and  decided  upon  at  that  second  meeting.  We  think 
amendment  or  alteration  in  the  offer,  after  it  has  been  entertained  by  the  first  meeting, 
and  referred  over  to  the  second  for  decision,  incompetent  under  that  section. 

Then  the  114th,  which  provides  for  what  shall  follow  if  the  offer  is  approved  of  at 
the  second  meeting,  and  which  equally  applies  to  an  offer  made  under  the  115th,  seems 
to  make  the  matter  still  clearer.  It  declares,  that  if  the  meeting  shall  "  accept  the  said 
offer  and  security ;" — that  is,  the  offer  entertained  by  the  first  meeting  for  the  considera- 
tion of  the  second.  Then  the  matter  is  to  be  brought  by  the  trustee  before  the  Sheriff 
or  Ordinary;  and  if  either,  after  hearing  any  objections  by  creditors,  shall  find  that 
"  ths  offer  with  the  security  has  been  duly  made  " — that  is,  the  same  offer  made  at  one 
meeting,  and  to  be  decided  on  at  the  second — and  "  has  been  assented  to  "  at  the  second 
meeting  by  the  requisite  proportion,  it  may  be  confirmed.     Observe  the  term,  assented 
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to,  which  clearly  refers  to  something  formerly  entertained,  and  to  be  ratified  and  assented 
(0  at  the  second  meeting — but  a  term  not  applicable  to  any  new  proposition  originating 
with  the  second  meeting  itself,  and  not  previously  entertained  for  consideration  by  the 
fiist  meeting.  It  is  plain  that  one  and  the  same  offer  is  the  subject  of  all  the  procedure 
—proposed  at  one  meeting — entertained  then  so  far  for  consideration,  that  it  is  resolved 
(hat  i<  is  to  be  decided  on  at  the  second  meeting,  and  if  assented  to,  then  to  be  brought 
before  the  Sheriff  or  Ordinary, 

It  is  material  to  keep  in  view,  that  the  provision  for  approval,  by  the  Sheriff  or 
Ordinary,  in  this  the  114th  section,  is  referred  to  in  the  115th,  as  the  mode  equally  of 
giving  effect  to  the  offer,  if  made  at  a  later  period  in  the  sequestration  than  the  meeting 
for  the  election  of  the  trustee.  Hence  the  fact  that  this  114th  section  is  common  to 
both  the  113th  and  115th  sections,  seems  to  afford  fair  ground  for  holding  that  the  pro- 
vision in  the  115th  was  to  be  the  same  as  in  the  113th.  It  is  true  that  the  words  are 
varied  somewhat  without  any  object,  as  unhappily  occurs  in  many  other  clauses  where 
the  very  same  matter  is  noticed  oftener  than  once.  But  it  appears  to  us  that  the  words 
of  the  whole  of  the  115th  clause  are  as  clear,  and  admit  only  of  one  construction;  in 
one  or  two  particulars,  the  variance  is  only  to  make  the  construction  more  stringent 
against  the  plea  of  the  defenders  as  to  the  competency  of  the  second  meeting  taking  up 
anv  offer  not  proposed  to,  and  entertained  by,  the  first  meeting. 

The  115th  clause  provides,  that  ''in  like  manner,"  at  any  other  meeting  specially 

called /or  the  purpose,  an  offer  of  a  composition  may  be  made ;  and  if  a  certain  majority 

shall  resolve  that  the  offer  and  security  shall  be  entertained  for  consideration,  (this  is 

the  same  emphatic  expression  as  in  the  113th  section,  and  shows  that  the  offer  to  be 

afterwards  considered  must  have  been  entertained  by  the  first  meeting,)  then  the  trustee 

shall  call  another  meeting.     The  language  of  the  section  is  then  absurdly  varied  from 

the  113th  \  and  some  important  words  are  omitted  which  are  in  the  113th  section.     But 

still  I  hold  that  the  use  of  the  term  notice,  really  imports  that  it  must  be  a  notice  such 

as  was  before  described — viz.  stating  that  an  offer  had  been  made,  and  that  it  was  to  be 

decided  upon  at  the  next  meeting.     No  [901]  other  construction  seems  reasonable.     The 

clauses  profess  to  be  the  same.     And  I  do  not  see  that  the  notice  can  really  give  the 

creditors  any  information  at  all,  unless  it  does  contain  that  which  the  113th  section 

directly  requires.     The  remainder  of  the  clause  is,  however,  even  more  explicit  than  the 

113th.    The  trustee  is  to  send  letters  by  post,  which  letters  shall  contain  a  notice  of 

such  resolution ;  that  clearly  requires  that  they  must  be  made  aware  that  an  offer  has 

been  entertained  for  consideration — that  is,  to  be  considered  and  decided  upon  by  the 

meeting  so  to  be  called — and  the  letters  must  state  the  purpose  of  the  meeting ;  this  was 

not  in  the  113th.     How  can  that  be  complied  with,  except  by  stating  that  the  meeting 

is  called  to  take  up  and  decide  upon  the  offer,  which,  by  the  resolution  of  the  first 

meeting,  is  to  be  submitted  to  the  second  meeting  ?  And  then  the  letters  must  specify  the 

offer  and  security  proposed — that  is,  most  clearly,  proposed  to  the  first  meeting,  and  contain 

the  same  sort  of  abstract  as  in  the  113th  section,  to  enable  the  creditors  "to  judge  of 

the  said  offer ;"  which  wordJs,  "  said  offer,"  can  only  refer  to  the  offer  entertained  for 

consideration  at  the  first  meeting,  and  which  is  the  offer  which  the  trustee  was  to  specify. 

Then,  if  they  accept  the  said  offer  and  security,  the  same  proceeding  is  to  follow  as  in 

the  114th  section.     Manifestly  the  113th  and  115th  sections  contain  exactly  the  same 

provision,  and  can  receive  only  the  same  construction  and  effect. 

It  is  thus  clear  that  the  offer  must  first  be  proposed  ac  one  meeting,  and  can  go  no 
further,  if  that  meeting  do  not  resolve  to  entertain  it  for  consideration.  Further,  no 
offer  can  be  submitted  to  another  meeting  for  adoption,  unless  by  virtue  of  the  resolu- 
tion of  the  first  meeting  entertaining  it  for  future  consideration.  That  is  the  only 
manner  in  which  it  can  competently  come  before  a  final  meeting  for  decision.  There 
is  no  warrant  for  submitting  any  other  proposition  to  the  second  meeting.  The  trustee 
has  no  warrant  for  his  notice  of  the  second  meeting  and  its  purpose,  except  the  resolution 
of  the  first  meeting ;  and  that  first  meeting  can  do  nothing  but,  when  an  offer  is  made, 
either  to  reject  it  or  to  entertain  it  for  consideration  and  decision  at  a  future  meeting. 
To  this  specific  purpose  the  notice  and  letter  must  be  limited ;  there  is  no  warrant  for 
any  other.  And  to  that  specific  purpose  the  second  meeting  is  limited  and  restricted  as 
a  special  meeting,  by  provisions  as  clear,  distinct,  and  restrictive,  as  can  occur.  Their 
powers  are  derived  from  the  resolution  of  the  first  meeting  entertaining  for  their  con- 
sideration a  particular  offer ;  and  if  they  take  up  and  decide  on  any  other  offer,  or  on 


284  MILN,   &a  V.   BOYAOK,   &d.  VXL  Dimlop. 

one  substantially  altered,  they  have  no  authority  for  their  meeting,  and  there  is  there- 
fore no  competency  in  their  act.  A  meeting  called  under  the  provisions  of  a  statute 
for  a  special  purpose,  defined  and  specified,  by  being  only  the  reconsideration  of  what 
was  previously  before  another  meeting,  and  of  which  purpose  notice  is  given,  has  no 
authority  to  bind  any  of  the  absent  body,  by  taking  up  and  deciding  upon  a  totally 
different  matter. 

In  this  is  the  security  and  the  protection  of  the  creditors.  It  is  true  that  very  large 
powers  are  given  by  the  last  statute  to  the  meeting  of  creditors  so  to  be  called,  and  that 
the  resolution  of  a  certain  majority  of  those  present  may  finally  adopt  the  offer,  and 
that  no  application  is  now  necessary  to  absent  creditors,  in  order  to  obtain  the  personal 
consent  of  any  particular  majority  of  the  whole  creditors ;  and  hence  it  is  contended, 
that  the  creditors  are  required  by  the  provisions  of  the  statute,  and  bound  to  be  present, 
if  they  mean  to  protect  their  interests,  and  cannot  have  redress,  as  I  understand  the 
argument,  against  any  thing  done  at  that  meeting,  and  approved  of  by  the  Sheriff  or 
Ordinary,  however  incompetent  [902]  and  extravagant,  (the  argument  must  go  that 
length,  else  it  fails  in  legal  effect ;) — that  the  procedure  before  the  Sheriff  or  Ordinary 
comes  to  be  a  decree  entitling  those  who  committed  any  irregularity,  to  plead  that  the 
matter  is  res  judicata^  and  the  objection  competent  and  omitted. 

I  think  the  answer  to  this  argument  is  perfectly  satisfactory.  It  occurs  out  of  the 
provisions  of  the  statute  on  which  the  plea  of  the  defenders  is  founded.  The  statute 
requires  full  and  special  information  of  what  is  to  be  proposed  to  the  second  meeting  to 
be  previously  communicated  to  the  creditors,  for  the  very  purpose,  as  expressly  stated, 
tJiat  they  may  jvdge  of  the  said  offer — of  that  matter,  to  decide  on  which  alone  the 
meeting  so  called  is  competent ;  and  the  powers  of  the  second  meeting  are  only  to  reject 
or  assent  to  the  offer  entertained  by  the  first.  If  the  creditors  are  satisfied,  or  if  they 
think  those  on  the  spot  can  judge  best,  they  are  safe  in  not  attending.  They  have  been 
informed  of  what  is  to  be  considered ;  and  the  provisions  of  the  statute  exclude  the 
taking  up  of  any  other  offer  than  that  entertained  by  the  first  meeting  for  the  considera- 
tion of  the  second  meeting.  Hence  the  powers  given  to  the  meeting  of  the  creditors 
are  truly  restricted  and  special,  and  the  protection  to  the  creditors,  who  do  not  attend, 
is  complete  in  the  very  precautions  taken  to  limit  the  second  meeting  to  what  has  been 
entertained  by  the  first  meeting,  and  duly  communicated  to  the  creditors  at  lai^e  by  the 
notices  and  letters  prescribed. 

It  is  with  reference  to  and  under  these  precautions  that  power  is  given  to  the  second 
meeting  to  bind  the  absent  creditors — that  is,  to  bind  them  only  to  what  all  the  creditors 
have  had  the  means  of  judging  of. 

The  statute  assumes  all  these  precautions  to  be  taken;  that  the  second  meeting 
decides  only  upon  the  said  offer  and  security,  as  the  only  matter  which,  by  the  statute, 
they  are  authorized  to  decide  upon ;  and  assuming  that,  it  allows  the  application  for 
approval  of  that  offer  to  be  made  to  the  Sheriff  or  Ordinary  at  once,  without  further 
notice  or  opportunity  to  absent  creditors  to  appear.  This  provision,  admitting  of  very 
rapid  procedure  after  the  second  meeting,  appears  to  us  to  have  been  introduced,  pre- 
cisely because,  under  the  statute,  it  was  safe  to  allow  immediate  application  to  be  made 
for  approval  of  that  which  two  meetings  of  the  creditors  had  thus  sanctioned;  and 
because  no  other  offer  could  possibly  be  accepted  or  decided  upon,  except  that  of  which 
the  creditors  had  got  full  notice,  with  information  to  enable  them  individually  to  judge 
of  it,  and  to  which  their  assent,  if  absent,  might  safely  be  presumed.  And  no  other 
offer  can,  by  the  express  terms  of  the  114th  section,  be  reported  by  the  trustee,  or 
approved  of  and  confirmed  by  the  Sheriff  or  Lord  Ordinary,  except  the  said  offer  and 

security. 

But  to  suppose  that  this  rapid  procedure  could  be  intended  to  apply  to  an  offer 

never  ^eard  of  except  at  the  second  meeting — of  which  the  body  of  creditors  had 

received  no  notice — and  yet  of  which  the  adoption,  and  then  the  approval,  with  the 

force  of  a  final  decree,  could  be  obtained  next  day  from  the  Sheriff,  is  to  ascribe  to  the 

statute  an  injustice  and  a  contrivance  to  protect,  it  may  be,  gross  iniquity  to  the  absent 

creditors,  which  there  is  not  one  word  in  the  clauses  to  warrant.     On  the  contrary,  the 

application  can  only  be  to  approve  of  the  said  offer  and  security,  and  that  said  offer  is 

the  one  proposed  to,  and  entertained  by,  the  first  meeting,  and  followed  out  as  one 

subject-matter  for  consideration  and  disposal  throughout  all  the  procedure.     Hence  an 

application  for  the  approval  of  any  other  offer,  although  adopted  by  the  second  meeting. 
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is  incompetent — has  no  aathority  whatever,  or  warrant,  tinder  the  terms  of  the  statute, 
which  expressly  exclude  any  application  for  ap-  [903]  -proval  of  any  other  offer  than 
that  proposed  to  the  first  meeting,  and  restrain  the  trustee,  Sheriff,  or  Ordinary,  in 
terms  as  clear  as  those  which  restrain  the  second  meeting.  Hence,  so  far  from  the 
application  to,  and  act  and  warrant  of,  the  Sheriff  or  Ordinary  in  this  case  having  any 
foice  or  effect,  they  are  in  themselves  directly  contrary  to  the  statute,  without  any 
warrant  in  the  statute,  and  cannot  have  the  form  or  effect  of  a  competent  judicial  act. 
That  the  Sheriff  or  Lord  Ordinary  may  not  detect  the  irregularity  when  the  report  of 
the  trustee  states  all  to  he  right,  is  very  likely  to  occur  in  an  ex-parte  proceeding,  and 
when  reliance  is  placed  on  the  faithful  and  correct  discharge  of  his  duty  by  the  trustee. 
But  the  fact  that  such  irregularities  are  likely  to  escape  judicial  detection,  only  renders 
it  the  more  necessary  to  hold  that  the  deliverances  are  obtained  perictdo  petentis. 

Whatever  plausibility,  therefore,  at  first  sight,  may  attach  to  the  defence  of  the  pro- 
ceedings before  the  Sheriff  or  Ordinary,  as  having  the  force  of  a  decree,  and  while  we 
concur  in  the  decisions  under  the  former  statute,  it  is  plain  that  under  the  express 
terms  of  the  present  statute,  the  proceedings  were  in  this  case  incompetent  and  without 
warrant,  and  that  that  was  done  by  the  Sheriff  and  Ordinary  on  an  improper  report  of 
the  trustee,  which  they  had  not  the  power  to  do. 

The  clauses  of  the  present  statute  are  so  explicit,  that  it  is  perhaps  unnecessary  .to 
compare  this  portion  of  the  statute  with  the  provisions  in  the  former  sequestration 
atatate  (54  Geo.  III.  c.  137,  §  591)  as  to  the  procedure  respecting  offers  of  composition. 
But  still  the  Court  do  attach  great  weight  to  the  change  made  by  the  omission  of  the 
provision  in  the  former  statute,  which  authorized  the  trustee  to  appoint  the  second 
meeting  to  decide  on  the  offer  with  or  without  amendmeat.  These  words  are  omitted  in 
the  present  statute.  An  amendment  was  very  harmless  under  the  provisions  of  the 
former  Act,  when  the  actual  concurrence  of  a  certain  majority  of  the  whole  creditors 
was  required  by  future  personal  applications,  unless  they  were  present  at  the  meeting, 
and  when  they  received  notice  of  the  trustee's  report  to  the  Court.  The  defenders  con- 
tend that  the  omission  makes  no  change.  We  think  it  makes  this  change — that  there 
is  now  no  authority  whatever  for  any  amendment  of  the  offer  being  proposed  at  the 
second  meeting.  The  defenders  further  say,  that  even  if  incompetent,  their  procedure 
is  as  good  and  effectual  in  law,  as  if  the  alteration  had  been  competent ;  and  that,  first, 
hecause  the  creditors  ought  to  have  been  present ;  and  second,  because  the  resolution 
of  the  second  meeting  has  been  approved  by  the  Sheriff  and  the  Ordinary  under  the 
statute.  These  defences  have  been  already  considered,  and  are  utterly  groundless. 
Hence  we  hold  that  the  omission  of  these  words  takes  away  the  warrant  for  the  powers 
attempted  to  be  executed  by  the  second  meeting.  There  are  many  other  important 
differences  between  the  provisions  of  the  two  statutes,  which  all  originate  in  the  change 
in  the  policy  and  objects  of  the  new  statute.  According  to  Mr.  Bell,  no  alteration  in 
the  offer  is  competent  by  the  law  of  England,  and  the  change  may  have  been  introduced 
with  a  view  to  conformity.  But,  at  all  events,  it  was  a  change  which  the  provisions 
lor  information  to  the  creditors,  and  the  powers  bestowed  on  the  second  meeting, 
required ;  for  the  creditors  present  could  not  in  justice  be  entrusted  with  the  power  to 
hind  absent  creditors  in  such  a  matter,  except  in  regard  to  offers  proposed  to  the  former 
meeting,  and  duly  communicated  to  all  the  creditors  as  the  subject-matter  on  which  the 
second  meeting  was  to  deliberate  and  decide. 

I  have  only  in  addition  to  refer  to  Mr.  Bell's  valuable  remarks,  at  p.  69  of  his 
[904]  Commentaries  on  this  statute,  which  prove  to  my  satisfaction  that  he  took  exactly 
the  same  view  of  the  construction  and  effect  of  these  claims,  and  of  the  perfect  protec- 
tion to  creditors  in  the  provisions  of  the  statute.  I  refer  particularly  to  paragraph 
fifth  on  p.  78. 

It  is  unnecessary  to  occupy  time  in  detailing  the  proceedings  in  the  minutes  of  the 
first  and  second  meeting,  and  the  intermediate  notices  and  letters. 

In  the  opinion  of  the  Court,  they  establish  that  an  offer  was  taken  up  and  decided 
upon  at  the  second  meeting  substantially  different  from  that  proposed  to  and  entertained 
by  the  first  for  consideration,  and  notified  to  the  creditors,  and  for  the  decision  upon 
which  the  second  meeting  was  specially  called,  and  to  which  alone  it  was  competent. 

The  case  of  violation  of  the  statute — of  fundamental  irregularity  and  incompetency 
in  the  acts  of  the  second  meeting — and  of  incompetency  in  the  procedure  before  the 
Sheriff  and  Ordinary,  as  not  warranted  by  the  statute,  is  completely  made  out  to  the 
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satisfaction  of  the  Court.     To  three  matters  only  in  these  proceedings  it  is  necessary 
to  advert. 

1.  It  is  urged  that  the  first  meeting,  by  its  minute,  authorized  the  trustee  to  call  the 
second,  for  the  purpose  of  deciding  on  the  offer  with  or  without  amendment.  We  hold 
this  of  no  avail,  as  the  authority  of  the  first  meeting  is  restrained  by  statute,  and  they 
can  give  the  second  meeting  no  power  except  what  the  statute  gives.  This  part  of  the 
resolution  was  incompetent.  But  it  was  not  duly  notified.  This  part  of  the  resolution 
is  not  in  the  Gazette  notice,  and  hence  it  would  be  useless,  even  if  competent.  The 
Gazette  notice  is  exclusive  of  the  notion  of  such  a  matter  as  alteration,  for,  after  specify- 
ing the  offer  and  security,  it  calls  the  meeting  specially  "  for  the  purpose  of  finally 
deciding  on  the  said  offer  and  security." 

Thi9  Gazette  notice  effectually  restrained  the  competency  of  the  second  meeting, 
oven  if  the  clauses  in  the  statute  had  been  less  explicit.  But  the  attempt  to  authorize 
alteration  in  the  minute  of  the  first  meeting  was  wholly  incompetent,  and  could  bestow 
no  authority  on  the  second  meeting  to  adopt  any  offer  whatever  that  might  be  made  to 
them.  It  is  said  that  the  letter  to  the  creditors  repeated  this  phrase,  with  or  without 
amendment,  but  that  could  not  give  competency  to  the  second  meeting.  The  creditors 
were  entitled  to  rely  on  the  observance  of  the  statute,  and  can  be  bound  only  by  what 
is  done  in  compliance  with  and  in  terms  of  the  statute ;  and  if  the  notice  was  in  itself 
irregular,  and  intimated  an  irregularity,  they  were  not  to  be  equally  bound  as  if  the 
notice  had  been  regular,  and  the  thing  competent. 

We  cannot  admit,  however,  that  the  letter  can  go  beyond  the  Gazette  notice.  The 
letter  may  or  may  not  be  received.  Its  terms  may  be  loose  and  unprecise.  There  are 
often  at  the  outset  of  the  sequestration  many  creditors  who  have  not  yet  claimed,  and 
who  cannot  receive  the  letters.  Such  creditors  are  waiting  to  see  the  probable  course 
of  the  sequestration,  and  are  in  time  if  they  claim  before  the  first  dividend,  or  the  com- 
position is  paid.  They  rely  on  the  notices  in  the  Gazette.  And  we  know  that  such 
creditors  are  often  a  very  large  body  at  the  outset  of  important  sequestrations.  The 
Gazette  notice  is  a  public  official  act,  which  must  decide  the  purpose  for  which  the 
second  meeting  is  called,  and  to  which  its  powers  are  thereby  restrained. 

2.  Then  it  is  said  it  was  unnecessary  to  specify  the  offer  and  security,  proposed 
at  the  first  meeting,  in  the  Gazette  notice,  and  that  it  would  have  been  sufficient 
[905]  simply  to  say  that  an  offer  had  been  proposed  without  specifying  it ;  and  hence 
that  a  Gazette  notice  does  not  necessarily  exclude  amendment.  We  need  not  decide  in 
this  case,  whether  a  Gazette  notice,  in  such  general  and  indefinite  terms,  giving  no 
information  of  the  nature  of  the  offer  and  security  proposed,  would  be  competent ;  for 
surely  it  cannot  be  doubted  that  it  was  competent  to  insert  in  the  Gazette  notice  the 
actual  fact  for  the  better  information  of  creditors,  by  specifying  the  offer  actually  pro- 
posed to  the  first  meeting;  and,  when  so  inserted,  the  notice  necessarily  limited  the 
competency  of  the  meeting  so  called  to  the  consideration  of  that  offer  so  stated  as  the 
subject-matter  to  be  decided  upon. 

3.  It  is  said  that  the  trustee,  by  a  second  letter  to  the  creditors,  intimated  that  the 
bankrupt  was  to  propose  an  amendment,  and  stated  an  amendment  which  was  to  bo 
proposed ;  and  an  attempt  was  made  to  represent  the  offer  actually  adopted  as  sub- 
stantially included  in  that  letter. 

I  believe  we  are  agreed  in  holding  that  the  second  letter  from  the  trustee  was  an 
act  wholly  unauthorized  by  the  statute,  and  that  it  can  have  no  effect  as  a  statutory 
notice  binding  against  the  creditors.  The  trustee  had  no  authority  to  intimate  as  matter 
for  the  consideration  and  decision  of  the  second  meeting,  any  offer  which  jihe  first 
meeting  had  not  entertained  as  proper  for  the  consideration  of  a  second  meeting ;  and 
had  not,  by  their  resolution,  devolved  over  to  the  second  meeting.  Hence  this  second 
letter  had  not  the  effect  of  a  statutory  notice.  It  was  issued  without  authority ;  it 
could  have  no  effect  in  giving  powers  to  the  second  meeting.  Further,  the  trustee's 
power  and  duty  was  exhausted.  The  Gazette  notice  fixed  the  purpose  of  the  meeting 
specifically  and  conclusively.  He  could  not  intimate,  by  letter,  matter  to  be  taken  up 
different  from,  and  inconsistent  with,  what  the  public  Gazette  notice  had  stated  and 
defined  to  be  the  subject  to  be  disposed  of  by  the  second  meeting.  Hence  this  second 
letter  was  of  no  authority  or  force  as  a  notice  binding  on  the  creditors.  But  in  no  view 
could  this  letter  avail  the  defenders,  as  notice  of  what  the  second  meeting  actually  did, 
for  it  was  calculated  to  mislead.     The  material  and  injurious  parts  of  the  proposal  made 
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k)  the  second  meeting,  and  adopted  by  them,  are  not  stated  in  this  second  letter  at  all, 
although  it  professed  to  intimate  the  alternative  which  the  bankrupt  proposed  to  make 
at  the  second  meeting.  So  far  from  aiding  the  case  of  the  defenders,  this  second  letter 
makes  materially  against  them,  and  so  Mr.  Marshall  seemed  to  feel,  as  he  wished  to 
throw  it  aside  entirely.  I  concur  in  thinking  it  must  be  thrown  out  of  view  ;  for  no 
notice  in  that  letter  of  what  the  bankrupt  proposed,  although  in  exact  conformity  with 
the  offer  he  did  submit  at  the  second  meeting,  could  have  made  the  proceedings  of  that 
meeting  competent.  The  trustee  had  no  authority  to  intimate,  with  the  effect  of  a 
statutory  notice,  any  proposal  from  the  bankrupt  himself.  He  could  only  intimate 
what  the  first  meeting  had  entertained  for  consideration.  He  could  bestow  no  authority 
on  the  second  meeting  by  any  such  supplementary  letter,  beyond  what  the  resolution  of 
the  first  meeting,  as  notified  in  the  Gazette,  gave  them.  This  supplementary  letter, 
therefore,  was  of  no  authority.  The  creditors  were  to  judge  of  the  offer  and  security 
entertained  by  the  first  meeting,  intimated  to  them  in  the  Gazette  notice,  and  relative 
letter  and  abstract  of  the  state  of  the  affairs,  and  were  entitled  to  throw  into  the  fire 
any  statement  of  any  intention  of  the  bankrupt  to  make  at  the  second  meeting  other 
o£ferB,  whether  such  intimation  came  from  the  trustee  or  the  bankrupt.  I  think  the 
trustee  ought  not,  in  the  discharge  of  his  duty,  to  have  written  any  such  letter,  for  he 
had  no  authority  to  do  so ;  and  the  purpose  for  which  the  second  meeting  [906]  was 
called  was  conclusively  fixed  and  defined  by  the  previous  Grazette  notice.  But  in  one 
point  of  view,  the  terms  of  this  supplementary  letter  are  very  material,  for  it  proves 
that  the  more  important  and  injurious  alterations  in  the  offer  were  not  in  any  form 
intimated  to  the  creditors,  or  made  known  to  any  except  those  present  at  the  second 
meeting,  and  their  friends ;  and  hence  this  reduction  is  clearly  brought  in  perfect  good 
faith  by  parties  actually  misled  and  deceived,  and  as  soon  as  they  knew  the  facts. 

I  believe  the  Court  do  not  think  that  it  is  at  all  necessary  to  point  out  the  extent 
to  which  the  altered  offer  was  injurious  to  the  creditors.  Of  course  we  must  be  satisfied 
that  the  alteration  really  makes  a  difference,  and  is  not  wholly  verbal  and  immaterial ; 
but  if  there  is  really  a  difference,  of  which  the  creditors  were  entitled  to  judge,  then  the 
precise  extent  of  the  materiality  ^nd  injury  is  not  matter  for  the  Court.  The  offer  of 
oomposition  and  security  is  a  matter  in  which  the  pecuniary  inberests  of  the  creditors 
are  concerned,  of  which  they  are  entitled  to  judge  for  themselves ;  and  if  they  have  been, 
by  incompetent  and  irregular  proceedings  at  the  second  meeting,  and  by  the  adoption 
then  of  an  offer  not  previously  heard  of,  deprived  of  the  opportunity  and  legal  right  of 
judging  of  what  they  are  so  deeply  interested  in,  that  is  a  sufficient  reason  why  they 
should  not  be  bound  by  that  of  which  they  had  no  opportunity  of  judging.  The  Court 
are  not  to  decide  on  what  is  or  is  not  injurious  to  them,  further  than  to  see  that  there 
IB  a  difference,  one  not  trivial,  critical,  or  unsubstantial,  but  a  difference  in  the  offer 
adopted,  which  reasonable  men,  in  attending  to  their  own  interests,  might  naturally  view 
as  a  material  alteration :  whether  really  material  or  injurious,  I  think  we  cannot  take 
on  ourselves  to  decide  without  depriving  the  creditors  of  their  rights,  under  the  statute, 
to  judge  of  the  offer — to  oppose  it  if  they  object  to  it,  both  at  the  meeting  and  before 
the  Sheriff  or  Ordinary — and  to  challenge  the  adoption  of  any  other  offer  than  that 
communicated  to  them. 

But  the  Court  must  add,  that  they  think  the  plain  facts  demonstrate  the  effect,  if 
not  the  object,  of  the  alteration ;  and  the  letter  from  Mr.  Ker  to  Mr.  Grarth  completely 
proves  the  benefit  to  those  who  knew  of  the  alteration,  over  those  who  were  ignorant 
thereof.  That  benefit  to  those  present,  and  who  knew  of  the  alteration,  just  led  them 
to  take  an  insufficient  cautioner ;  for,  by  quick  and  timely  measures,  they  knew  that 
ihey  could  get  payment,  which  they  saw  that  others  could  not  do.  Mr.  Ker's  letter 
is  the  best  practical  commentary  on  the  whole  case.  The  resolution  of  the  second 
meeting  being  known  only  to  a  few,  came  not  to  be  the  adoption  of  an  offer  of  com- 
position, but  a  skilful  way  of  dividing  among  a  few  creditors  the  effects  in  the  hands 
of  the  trustee ;  and  we  are  satisfied  that  the  plain  substantial  justice  of  the  case  can 
only  be  secured  by  the  decision  we  have  come  to. 

As  this  is  the  first  case  of  reduction  on  any  such  grounds  under  this  statute  of  the 
discharge  nnder  a  sequestration,  it  was  right  fully  to  explain  the  grounds  on  which  I 
understand  the  judgment  of  the  Court  to  rest,  in  order  that  the  judgment  may  not  be 
nuBunderstood,  or  its  effect  strained  to  cases  to  which  it  ought  to  be  inapplicable.  Of 
course  it  is  very  obvious,  that  on  the  view  taken  of  the  construction  and  effect  of  the 
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provisions  in  the  present  sequestration  statute,  the  decisions  of  Buchanan  and  others 
referred  to  have  no  application  whatever. 

Many  points  have  been  raised  in  argument  on  which  we  give  no  opinion.  Mr. 
Marshall  has  stated  very  serious  and  difficult  questions  as  to  the  right  of  the  creditors 
to  complain  to  the  Court  of  the  resolution  of  the  creditors  at  the  second  [907]  meeting, 
in  the  same  way  as  against  any  other  resolution,  even  although  the  Sheriff's  approval 
had  been  given ;  and  also  as  to  the  right  to  reclaim  against  the  Ordinary's  confirmation 
of  the  approval  by  the  Sheriff;  and  as  to  the  regularity  of  the  present  procedure  of 
entering  in  the  register  the  discharge  of  the  sequestration  as  soon  as  the  Ordinary's 
deliverance  is  pronounced.  We  give  no  opinion  on  these  points,  on  which  Mr.  Marshall 
has,  I  see,  in  favour  of  his  argument,  the  authority  of  Mr.  Bell,  in  his  Commentaries  on 
this  statute ;  because,  in  the  view  we  take  of  the  case,  the  right  to  reduce  on  the  ground 
of  incompetency,  and  entire  want  of  notice,  is  clear,  notwithstanding  the  lapse  of  these 
opportunities  of  reclaiming,  supposing  that  such  exist.  Various  other  points  are  pleaded, 
on  which  also  we  intimate  no  opinion. 

As  to  the  form  of  the  judgment,  I  would  propose  to  sustain  the  third  and  fourth 
reasons  of  reduction,  and  then  to  reduce  and  decern  in  terms  of  the  reductive  conclusion ; 
to  authorize  and  ordain  the  keeper  of  the  register  to  delete  the  entry  in  the  register  of 
sequestrations  of  the  deliverance  and  confirmation  of  the  Lord  Ordinary ;  dischaiging 
the  defender,  William  Boyack,  from  all  debts  contracted  prior  to  the  sequestration,  and 
declaring  the  same  to  be  at  an  end ;  to  find  and  declare,  in  terms  of  the  declaratory 
conclusion,  p.  20;  and  to  decree  for  repayment  of  the  sums  drawn  by  the  creditors 
specially  called  as  defenders. 

Lord  Mbdwtn. — I  concur. 

Lord  Mongrbiff. — I  have  attended  carefully  to  your  Lordship's  opinion,  and  am 
satisfied  with  the  grounds  on  which  it  proceeds.  With  regard  to  the  point  of  notice, 
the  circular  letters  by  the  trustee  only  go  to  the  creditors  who  have  claimed  in  the 
sequestration,  so  that  the  other  creditors  get  no  notice  but  that  in  the  Gazette. 

Lord  Cookburn  concurred. 

The  Court  pronounced  this  interlocutor :  "  Sustain  the  third  and  fourth  reasons  of 
reduction,  and  reduce,  retreat,  rescind,  cass,  annul,  decern,  and  declare,  in  terms  of  the 
reductive  conclusions  of  the  libel ;  restore  and  repone  the  pursuers  against  the  whole 
proceedings  so  reduced  and  annulled ;  and  ordain  the  proceedings  in  the  sequestration 
to  be  resumed  and  carried  on  in  terms  of  the  statute ;  further  authorize  and  ordain  the 
keeper  of  the  register  to  delete  the  entry,  in  the  register  of  sequestrations,  of  the  deliver- 
ance and  confirmation  of  the  Lord  Ordinary  discharging  the  defender,  William  Boyack, 
from  all  debts  contracted  prior  to  the  sequestration,  and  declaring  the  same  to  be  at  an 
end ;  and  further  decern  and  ordain  the  creditors  named  in  the  summons,  who  have 
received  payment  of  the  composition  on  their  respective  claims  in  manner  therein 
mentioned,  to  repeat  and  pay  back  the  same  to  the  trustee  under  the  sequestration  as 
follows,  &c.,  with  legal  interest  of  the  said  several  sums  respectively,  from  and  after  the 
18th  day  of  June  1842,  until  payment:  Find  the  pursuers  entitled  to  the  expenses 
incurred  by  them." 

Pursuers'  Authonties,^2  and  3  Vict.  c.  41,  §§  113,  114,  115,  116;  54  Geo.  IIL  c. 
137,  §  59 ;  BeU's  Com.  II.  467-8 ;  Brown  v,  Richmond,  11  Shaw,  407 ;  Young  v.  Mibie, 
28th  June  1841,  (F.C.);  Campbell  v,  Anderson,  February  9,  [908]  and  March  16,  1818, 
(5  Dow,  412);  Macara,  December  15,  1821,  (1  S.  216);  Brown  v.  Heritors  of  Kilberry, 
June  12,  1829,  (3  W.  &  S.  441);  Ross,  March  2,  1826,  (4  S.  &  D.  514);  Grant, 
December  5,  1833,  (12  S.  &  D.  167) ;  M'Donald,  November  21,  1829,  (8  S.  &  D.  113); 
Seller,  November  28,  1829,  (8  S.  &  D.  145);  Johnston  and  Company,  January  15, 
1834,  (12  S.  &  D.  293);  WyHe,  February  3,  1830»  (2  S.  &  D.  434;  Bell's  Com.,  2, 
476);  Gray  v.  Cockburn,  February  2,  1844  {ante,  Vol.  VI.  p.  569);  Wilson  Elliott, 
May  2,  1828,  (3  W.  &  S.  p.  60). 

Defenders'  Authorities, — Dixon  v,  Edington  &  Sons,  June  12,  1822,  (1  Shaw,  p. 
480) ;  Buchanan  v.  Dunlop  and  King,  December  8,  1829,  (8  Shaw,  p.  201) ;  Robinson 
V,  Scott,  July  3,  1834,  (12  S.  &  D.  p.  875 ;  BeU's  Com.  Vol.  II.  p.  476) ;  54  Geo.  IIL 
c.  137,  §  59;  and  2  &  3  Vict.  c.  41,  ^  114,  115;  Reid,  Irving,  and  Company  v. 
Buchanan,  February  15,  1838,  (16  S.  &  D.  p.  549);  Stair,  IV.  1,  50;  Stat  1672,  c.  16, 
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art  19;  N'apier  v.  Carson,  February  7,  1828,  (6  S.  &  D.  p.  860;  Ewing  v.  Wallace, 
August  13,  1832,  (W.  &  S.  app.  p.  222) ;  2  &  3  Vict.  c.  41,  §  127. 

In  the  above  case,  at  advising,  it  was  observed  by  the  Court,  that  a  correspondence 
which  had  taken  place  between  the  agents  after  the  cause  of  action  had  arisen,  extend- 
ing to  about  100  pages,  and  which  had  been  boxed  to  the  Court,  ought  not  to  have 
been  printed,  and  the  expense  thereof  ought  to  be  disallowed  by  the  auditor. 


No.  151.  VH.  Dnnlop  919.    26  June  1845.     Ist  Div.— Lord  Ivory. 

John  Eussell,  Pursuer. — Penney — K  S,  Oordon. 
John  Lang,  Defender. — Sol.-Oen.  Anderson — Pyper. 

Prorm— Reparation— Staiute  1  and  2  Will  IV.  c.  68,  ^  15  and  17.— A  procurator- 
fiscal  obtained  the  conviction  of  a  party  before  a  Justice  of  Peace  Court,  under  the 
Act)  1  and  2  Will.  lY.  c.  68  :  the  party  was  imprisoned  in  terms  of  the  sentence  pro- 
nounced by  the  Justices,  but,  on  presenting  a  bill  of  suspension  and  liberation  to  the 
Court  of  Justiciary,  the  sentence  was  set  aside,  and  he  was  liberated  from  prison  :  he 
then  raised  an  action  of  damages  against  the  procurator-fiscal,  but]  neglected  to  give  him 
notice  of  the  action  a  month  before  its  commencement,  in  terms  of  §  17  of  the  Act ; 
—Held  that  the  action  was  incompetent 

John  Lang,  procurator-fiscal  of  the  Justice  of  Peace  Court,  Glasgow,  presented  a 
petition  and  complaint  to  the  Justices  of  the  Peace  for  the  county  of  Lanark,  in  terms 
of  Act  2  and  3  Will.  lY.  c.  68,  against  Robert  Eussell,  for  a  trespass  in  pursuit  of 
game.  Russell  was  cited  to  appear  before  the  Justices,  and  when  he  attended,  on  the 
day  named  for  compearance,  he  stated,  as  an  objection  to  the  relevancy  of  the  petition 
and  complaint,  that  the  locue  delicti  was  too  vaguely  described. 

Only  one  Justice  was  present  at  the  diet,  and  he  made  avizandum  with  the  objection, 
and  the  answers  to  it,  and  adjourned  the  court  to  another  diet,  when  parties  were 
ordered  to  attend.  On  the  day  appointed,  another  Justice  attended  along  with  the  one 
vho  had  formerly  been  present,  when  they  again  made  avizandum  with  the  objection 
and  answers,  and  adjourned  the  diet.  At  the  next  diet  three  different  Justices,  who 
had  not  been  present  at  any  of  the  previous  proceedings,  appeared,  and  pronounced  a 
deliverance  repelling  the  objection,  and  allowing  a  proof  to  be  taken. 

Evidence  was  led  by  the  procurator-fiscal  in  support  of  the  complaint,  and  the 
Justices  then  made  avizandum  with  the  case,  and  appointed  parties  to  attend  again  on 
a  certain  day.  On  that  day  a  conviction  and  sentence  was  passed,  imposing  a  fine  upon 
Russell  of  L.2,  with  L3,  12s.  6d.  of  expenses;  and,  in  default,  ordaining  him  to  be 
imprisoned  for  twenty  days.  This  sentence  was  signed  by  two  Justices,  only  one  of 
whom  had  been  present  at,  and  heard  the  evidence,  when  avizandum  was  made  with  it. 
Eosaell  having  failed  to  pay  the  fine,  he  was  given  into  custody  by  Lang,  and  imprisoned 
in  the  prison  of  Glasgow,  on  the  8th  of  March  1844,  in  terms  of  the  sentence.  On  the 
11th  of  March,  he  presented  a  bill  of  suspension  and  liberation  to  the  Court  of  Justiciary, 
and  on  the  same  day  was  liberated  from  prison,  on  finding  caution  to  pay  the  penalty 
and  expenses,  or  return  to  prison  and  fulfil  the  remainder  of  his  sentence,  in  the  event 
of  the  bill  being  refused. 

[920]  On  1st  June  1844,  the  Court  of  Justiciary  passed  the  bill,  and  suspended 
the  sentence  complained  of  simpliciter. 

Rnssell  then  raised  an  action  of  damages  against  Lang,  as  the  party  at  whose  instance 
the  conviction  had  been  obtained,  and  his  imprisonment  had  taken  place.  He  narrated 
in  his  summons  the  facts  above  stated,  and  concluded  for  damages,  on  the  ground  that 
the  conviction  and  sentence  was  incompetent,  irregular,  contrary  to  law,  and  disconform 
to  the  provisions  of  the  statute,  and  the  imprisonment  following  upon  it  wrongful  and 
illegal ;  for  the  reasons,  inter  alia^  chiefly,  that  as  the  Justices  who  had  made  avizandum 
with  the  objection  to  the  relevancy,  had  not  pronounced  any  interlocutor  disposing  of 
it,  no  other  Justices  had  power  or  jurisdiction  to  judge  in  the  complaint,  or  pronounce 
sentence  upon  it;  and  that  the  conviction  and  sentence  was  not  pronounced  by  the 
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Justices  who  had  been  present  at  the  proof,  but  bore  the  signal 
who  had  heard  it.  i  applied 

Lang  gave  in  defences,  in  which,  while  he  maintainet*  p  V^^  ^^^ 

prosecution  was  regular  and  conform  to  the  statute,  he  ple'.^'^    :*  *f 92?" 

that  the  17th  section  of  the  Act  contained  the  following:  ^     ^  ^^^ 

tion  of  persons  acting  in  the  execution  of  this  Act,  bf-  i  ^     ^  ^^ 

prosecutions  to  be  commenced  against  any  person  i'^0^% 
this  Act,  shall  be  commenced  within  six  calendar  rv  f* 
not  otherwise;  and  notice  in  writing  of  such  actir  i|  w* 
given  to  the  defender  one  calendar  month  at  1  •>  ^i  ^\ 
action."     No  such  written  notice  as  was  here  '],/^  J  ^  ^1 
as  a  partv  acting  in  execution  of  the  Act,  he   P  !;<  ^  \  /^i 


a  party  acting  in  execution  of  the  Act,  he   ^''1^^  %^^ir 
B  incompetent.  - ;  ll  ^  t  a  ^  9  ^ 

The  Lord  Ordinary  pronounced  the  toV  -  liti%\\  J  jf 


was 

ice  .  "^y* 

Gted,  aL 
reof,  shall  . 
jient  of  the  acu 

all  that  he  is  alleged  to  have  done,y/  I'  ^5  iV  I  ^  ^  '    ^^"^^^^  amends  shall  . 

by  him  h<ma  fide,  and  with  a  reaar//^  ^  ^  ft  1 !'  ^  ^  '     ^^  money  shall  have  bee. 

the  pursuance  of  the  said  Act :  ^// 1  l5  fi  g  ?*         *^®  defenders." 

of  the  statute;  and  therefore,  -    /^^j  %ti^  otecting  those  acting  in  execution 

the  said  defence,  dismisses  t/   ^4s*  |  p *  J,  both  in  regard  to  the  time  within 


/rf 


expenses."  ^  :  1^  I  S  *^^  provision,  that  at  least  one  month's 


uion  or  prosecution. 


/ 


vn.  i>iuiiop. 


1  "Note. — 1.  The  '^//l^    %  -J^ure  has  declared,  that  such  form  of  ppo- 

the  statute  authorizes  th;|^  J.  (  -tion ;  but  the  purpose  is  made  manifest  by 

be  no  doubt  that  in  ir}.M4  ^  lo  discourage  such  prosecutions,  no  prosecutor 

statutory  description -';f^  ^e  been  tendered,  and  for  which  being  done,  the 

fore,  entitled  to  pi///  provided. 

&  C.  806)  shows.;/'  jnongh,  resting,  as  the  action  against  him  does,  on  the 

or  *  occupier  of // '  whom  he  has  no  control,  and  whose  assessor  (not  the 

There  is  no  ro  '  ality  is,  if  they  require  such  assistance.     But  as  the  pursuer 

"  2.  Ther  ^  been  violated  in  regard  to  him,  the  fiscal  is  equally  entitled  to 

(so  far  as  t'  .n  it  has  provided  for  every  person  who  has   done  any  thing  in 

held  as  th  .v  Act. 

proceed^  j  be  no  doubt,  that  though  the  Act  does  contemplate  that  prosecutions  may 

fr®q^®'  ted  against  persons  acting  in  pursuance  of  it,  but  who  have  occasioned  wronga, 
'  offi  ^  prescribed  the  way  and  manner  in  which  such  prosecutions  shall  be  contested, 
«  F  '^.^  fixed  the  time  within  which  they  can  only  be  brought ;  and  has,  besides^ 
<  ^  .\^  it  as  an  indispensable  preliminary,  that  one  month's  notice  at  least  shall  be 
/f^"  to  the  defender  before  commencing  it, 

^^^at  the  14th  section  of  this  same  Act,  while  it  provides  for  the  right  of  any  person 

w«rieved  by  any  conviction  in  pursuance  of  this  Act,  to  appeal  to  the  Quarter  Sessions, 

^^56  holden  not  less  than  twelve  days  after  such  conviction,  makes  it  an  express  pro> 

yisioD  that  such  person  shall  give  to  the  complainant  ^*  a  notice  in  writing  of  suuh 

appeal,  and  of  the  cause  and  matter  thereof,  within  three  days  after  such  conviction,"  &c. 

Now  surely  this  notice,  if  neglected,  would  afford  a  complete  bar  to  any  appeal 

[924]  however  otherwise  well  founded  it  might  be,  against  any  conviction.     In  like 

manner,  the  neglect  of  notice  on  the  part  of  this  pursuer  may  be  stated  in  defence  in 

this  Court  against  his  action  of  damages. 

Lord  Mageenzib. — I  concur  in  the  opinion  which  has  been  given  by  your  Lordship. 
This  is  a  question  whether  notice  of  the  intended  action  should  have  been  given  to  th.e 
defender,  in  terms  of  the  17  th  section  of  the  statute.     In  a  question  of  this  kind,  as  to 
a  notice  whiqh  may  afford  an  opportunity  of  settling  the  matter,  I  do  not  think  a  strict, 
but  rather  a  liberal  interpretation  of  the  provision  of  the  statute  ought  to  be  adopted. 
It  is  an  encouragement  to  parties  to  act  upon  the  statute,  and  it  is  easy  to  give  notice, 
so  that  there  is  little  risk  of  hardship  by  requiring  it.     Now,  looking  to  this,  and  indeed 
to  any  fair  interpretation  of  the  Act,  I  cannot  say  that  the  things  done  by  the  defender 
were  not  done  in  pursuance  of  it.     The  statute  gives  an  express  right  to  the  procurator- 
fiscal  to  prosecute  for  the  offence,  and  the  defender  did  prosecute  expressly  and  regularly 
as  procurator-fiscal  before   the  court  having  jurisdiction  by  the  statute.     This  was 
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V  in  pursuaij  s  was  due  to  the  important  nature  of  the  case,  as 

ver  than  tf  M     -^  subject — and  especially  after  the  opinion  of 

not  dd  ^     V  0^  should  have  stated  as  the  grounds  of  my 

•^or-fij  >;  n^j^We  are  here  construing  the  17th  section 

(  ^^vbo  acts  of  the  defender  were  performed 

?  ^1  ^\*nce  of  the  statute,"  according  to  the 

^  «^  g^^^^^^at  there  must  always  be  a  legal  and 

i  •§  §  I  ^\  *'hft*  you  are  not  to  apply  it  to  any 

^  *     t-k  %^  ^  k    Now,  here  an  action  is  brought, 

•  *^  "^1  ^  "S  1 1    ^^^^  ^y  ^^  *^ud  a  conviction  is 

f^  ^  J!  V|  "S  "3  I  S,    ^   there  is  an  action  brought  in 


.  ^^  ^      y  jj  "5  -f  %  -5     "^ \*)n  is  issued.     Is  it  possible, 

"^v-^^^  ^^  i  JustK      >i  ll  fc  J^  I     .IIlV®  -^^^»  whatever  might  be 


-<i 


'v^  ^^  ^'          *,^  as  to  be  e.    "  ^  1 1  a      ^  "^  1 V  ^  afterwards  discovered 

^^<<^ru  '^<^4^  ^'^^  ^^  the  pi        M I .^ J ^  J.  I V:^ouounced  by  a  proper 

^  ^^-^^^3^  ^  ^^^  whether  the^             "^  -1     |  "^  ^  ^  .to  the  statutory  pro- 

k-  "^L  "^^  ^  *ppealable  jurisdiction  j,                  ^  ^  I  '4\ 

V    ^^'  "'^^«  Lo^d  Ordinary's  inten                          ^  V^^.al  expenses 

^*i  ^fe'  ^^  ^^®  cases  referred  to  in  the  n                           ""  V^ 

^^  ,1  regard  to  which  it  was  necessary  to  ^^ 


V 


.  are  very  general  and  comprehensive.     ^Notice  is  requ. 
and  prosecutions  to  be  commenced  against  any  person,  for  aL^ 
.e  of  the  Act."     Now,  there  is  no  doubt  that   the  defender  fallii 
.iption  of  a  person  contemplated  by  the  Act.     He  is  the  procurator-fiscal,  ^^ 
Apressly  empowered  by  the  Act  to  carry  it  into  effect ;  and  this  consideration  taV^^^^^i  - 
present  case  out  of  the  rule  laid  down  in  the  English  cases  referred  to  in  argum^^^  ' 
the  part  of  the  pursuer.     In  those  cases  certain  persons  had,  in  the  character  of  ^  ^^ 
keepers,  done  certain  things,  for  which  action  was  raised,  and  it  was  found  that  noti^ 
was  not  necessary,  be-  [926]  -cause   the   commission  being   invalid,  they  were  ix^. 
"persons"  who  could  act  in  pursuance  of  the  Act,  and  consequently  did  not  fall  within 
the  description  of  the  persons  protected  by  the  statute.     If  the  pursuer  could  have 
invalidated  the  defender's  title  as  procurator-fiscal,  he  might  have  raised  such  a  question 
and  might  have  availed  himself  of  the  authority  of  those  decisions.     Here  no  such 
question  does  or  could  arise. 

The  only  question  is,  Whether  what  the  defender  did,  was  in  pursuance  of  the 
statute  f 

Now,  on  reading  the  summons,  and  taking  it  in  its  most  obvious  sense,  it  seems  to 
admit  of  no  doubt,  that  the  whole  series  of  facts  charged  against  the  defender  are 
nothiag  but  acts  done  by  him  in  pursuance  of  the  statute — i.e.  acts  of  the  nature 
described  and  authorized  by  the  statute,  done  by  a  person  contemplated  by  the  statute 
as  one  of  the  instruments  for  carrying  it  into  effect. 

But  the  pursuer  maintains  a  more  nice  and  critical  construction,  founded  on  the 
circumstance  of  the  conviction  having  been  quashed  by  the  Court  of  Justiciary,  and  the 
particular  sense  of  the  term  "  in  pursuance  "  held  to  be  implied  by  that  decision. 

By  the  19th  section  it  is  provided,  that  no  "  conviction,  in  pursuance  of  the  Act," 
&C.,  shall  be  quashed  for  "  want  of  form,  or  removed  by  advocation,  suspension,  or 
reduction,  into  any  superior  court  of  law." 

Now,  it  is  said,  this  conviction  was  removed  by  suspension  into  the  Court  of 
Justiciary,  and  there  quashed ;  so  that  it  must  have  been  held  to  be  a  conviction  not 
^'in  pursuance  of  the  Act ; "  from  which  the  inference  is  drawn,  that  the  acts  done  by 
the  defender  were  not  in  pursuance  of  the  statute,  and  consequently  the  prosecution  not 
(me  which  required  notice. 

I  doubt  the  soundness  of  the  reasoning,  though  it  is  impossible  to  deny  its 
plausibility. 

In  the  first  place,  I  am  inclined  to  think,  that  though  the  words  used  in  the  15th 
and  17th  sections  are  the  same,  "  in  pursuance  of  this  Act,"  we  must  construe  them  in 
the  sense  justified  and  required  by  the  expressions  to  which  they  are  attached. 

In  the  I5ih  section,  the  expression  "  conviction  "  is  a  legal  term,  importing  a  certain 
legal  result ;  and  therefore  when  the  words,  "  in  pursuance  of  this  Act,"  are  added,  a 
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True  it  is,  that  founding  on  alleged  illegalitiea  in  the  procedure,  he  applied  by 
suspension  and  liberation  to  the  Court  of  Justiciary,  and,  though  other  grounds  were  no 
doubt  pleaded,  that  Court  suspended  the  jadgment,  on  the  single  ground  [923]  that, 
after  different  adjournments,  more  than  one  Justice  took  part  in  the  proceedings ;  and 
that,  besides  the  Justice  who  took  the  proof,  another  was  present,  and  joined  in  pro- 
nouncing and  issuing  the  conviction,  contrary  to  the  true  meaning  of  the  Act. 

The  pursuer  having  subsequently  instituted  an  action  of  damages  against  the 
procurator-fiscal,  on  account  of  his  alleged  illegal  conviction  and  imprisonment,  he  has 
in  defence  pleaded,  that  the  17th  section  of  the  statute  affords  him  full  protection 
against  it ;  and  this  has  been  sustained  by  the  Lord  Ordinary. 

Now,  the  17th  section  is  in  these  words: — "And  for  the  protection  of  persons 
acting  in  the  execution  of  this  Act,  be  it  enacted,  That  all  actions  and  prosecutions  to 
be  commenced  against  any  person  for  any  thing  done  in  pursuance  of  this  Act,  shall  be 
commenced  within  six  calendar  months  after  the  fact  committed,  and  not  otherwise ; 
and  notice,  in  writing,  of  such  action,  and  of  the  cause  thereof,  shall  be  given  to  the 
defender  one  calendar  month  at  least  before  the  commencement  of  the  action ;  and  no 
prosecutor  shall  recover  in  any  such  action,  if  tender  of  sufficient  amends  shall  have  been 
made  before  such  action  brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid 
into  Court  after  such  action  brought  by  or  on  behalf  of  the  defenders." 

Now  looking  at  this  enactment,  declaredly  for  protecting  those  acting  in  execution 
of  the  Act,  full  effect  must  be  given  to  its  provisions,  both  in  regard  to  the  time  within 
which  any  action  must  be  raised,  and  that  important  provision,  that  at  least  one  month's 
notice  shall  be  given  before  commencing  any  action  or  prosecution. 

It  would  be  quite  enough  that  the  legislature  has  declared,  that  such  form  of  pro- 
tection of  due  notice,  shall  precede  the  action ;  but  the  purpose  is  made  manifest  by 
what  immediately  follows,  that  in  order  to  discourage  such  prosecutions,  no  prosecutor 
shall  recover,  if  sufficient  amends  have  been  tendered,  and  for  which  being  done,  the 
notice  of  one  month  seems  plainly  provided. 

The  defender's  case  is  hard  enough,  resting,  as  the  action  against  him  does,  on  the 
errors  of  the  Justices,  over  whom  he  has  no  control,  and  whose  assessor  (not  the 
defender's)  the  clerk  in  reality  is,  if  they  require  such  assistance.  But  as  the  pursuer 
insists  that  the  Act  has  been  violated  in  regard  to  him,  the  fiscal  is  equally  entitled  to 
the  protection  which  it  has  provided  for  every  person  who  has  done  any  thing  in 
pursuance  of  that  Act. 

There  can  be  no  doubt,  that  though  the  Act  does  contemplate  that  prosecutions  may 
be  instituted  against  persons  acting  in  pursuance  of  it,  but  who  have  occasioned  wrongs, 
yet  it  has  prescribed  the  way  and  manner  in  which  such  prosecutions  shall  be  contested, 
and  has  fixed  the  time  within  which  they  can  only  be  brought ;  and  has,  besides, 
required  it  as  an  indispensable  preliminary,  that  one  month's  notice  at  least  shall  be 
given  to  the  defender  before  commencing  it. 

But  the  14th  section  of  this  same  Act,  while  it  provides  for  the  right  of  any  person 
aggrieved  by  any  conviction  in  pursuance  of  this  Act,  to  appeal  to  the  Quarter  Sessions, 
to  be  holden  not  less  than  twelve  days  after  sach  conviction,  makes  it  an  express  pro- 
vision that  such  person  shall  give  to  the  complainant  '*  a  notice  in  writing  of  such 
appeal,  and  of  the  cause  and  matter  thereof,  within  three  days  after  such  conviction,"  &c. 
Now  surely  this  notice,  if  neglected,  would  afford  a  complete  bar  to  any  appeal, 
[924]  however  otherwise  well  founded  it  might  be,  against  any  conviction.  Li  like 
manner,  the  neglect  of  notice  on  the  part  of  this  pursuer  may  be  stated  in  defence  in 
this  Court  against  his  action  of  damages. 

Lord  Mackenzie. — I  concur  in  the  opinion  which  has  been  given  by  your  Lordship. 
This  is  a  question  whether  notice  of  the  intended  action  should  have  been  given  to  the 
defender,  in  terms  of  the  17th  section  of  the  statute.  In  a  question  of  this  kind,  as  to 
a  notice  whiqh  may  afford  an  opportunity  of  settling  the  matter,  I  do  not  think  a  strict, 
but  rather  a  liberal  interpretation  of  the  provision  of  the  statute  ought  to  be  adopted. 
It  is  an  encouragement  to  parties  to  act  upon  the  statute,  and  it  is  easy  to  give  notice, 
so  that  there  is  little  risk  of  hardship  by  requiring  it.  Now,  looking  to  this,  and  indeed 
to  any  fair  interpretation  of  the  Act,  I  cannot  say  that  the  things  done  by  the  defender 
were  not  done  in  pursuance  of  it.  The  statute  gives  an  express  right  to  the  procurator- 
fiscal  to  prosecute  for  the  offence,  and  the  defender  did  prosecute  expressly  and  regularly, 
as  procurator-fiscal  before  the  court  having  jurisdiction  by  the  statute.     This  was 
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undeniably  in  pursuance  of  the  statute,  and  the  procurator-fiscal  could  have  no  other 
object  whatever  than  to  follow  it  out.  That  court  convicted,  and  it  is  true,  as  it  turned 
out,  that  it  did  not  do  so  regularly ;  but  it  did  convict,  and  that  judgment  was  not  the 
act  of  the  procurator-fiscal  at  all.  But  it  is  said  that  he  proceeded  to  carry  the  convic- 
tion into  execution.  Can  that  be  said  to  be  a  thing  not  done  by  him  in  pursuance  of 
the  statute  1  Was  he  bound  to  quash  the  conviction  by  his  own  authority,  and  give 
entire  immunity  to  the  person  convicted)  Or  was  he  bound  or  entitled  to  appeal 
against  the  sentence ;  or  so  bound  to  do  this,  that  his  not  doing  so,  but  going  on  upon 
it^  must  be  regarded  as  a  thing  not  done  in  pursuance  of  the  statute  ?  I  cannot  think 
so.  He  was,  in  fact,  endeavouring  to  follow  out  his  part  of  the  duty  prescribed  by  the 
statute,  to  the  best  of  his  ability,  and  nothing  else. 

I  therefore  think  he  ought  to  have  had  the  statutory  notice. 

The  question  in  the  Court  of  Justiciary,  whether  the  conviction  was  to  be  held  to  be 
in  pursuance  of  the  statute,  so  as  to  be  exempted  from  review,  was  not  the  same.  That 
question  looked  not  to  the  mind  of  the  prosecutor,  and  the  things  done  by  him,  but  to 
the  proceedings  themselves,  and  whether  they  were  to  be  regarded  as  proceedings  fairly 
under  the  special  and  unappealable  jurisdiction  given  to  the  Justices. 

Lord  Fullbrton. — The  Lord  Ordinary's  interlocutor  appears  to  be  quite  right,  and 
to  be  fully  borne  out  by  the  cases  referred  to  in  the  note.  The  only  point  is,  whether 
this  is  an  action,  in  regard  to  which  it  was  necessary  to  give  the  notice  prescribed  by 
the  statute  1 

The  words  are  very  general  and  comprehensive.  Notice  is  required  to  be  given  "  in 
all  actions  and  prosecutions  to  be  commenced  against  any  person,  for  any  thing  done  in 
pursuance  of  the  Act."  Now,  there  is  no  doubt  that  the  defender  falls  under  the 
description  of  a  person  contemplated  by  the  Act.  He  is  the  procurator-fiscal,  an  officer 
expressly  empowered  by  the  Act  to  carry  it  into  effect ;  and  this  consideration  takes  the 
present  case  out  of  the  rule  laid  down  in  the  English  cases  referred  to  in  argument  on 
the  part  of  the  pursuer.  In  those  cases  certain  persons  had,  in  the  character  of  game- 
keepers, done  certain  things,  for  which  action  was  raised,  and  it  was  found  that  notice 
was  not  necessary,  be-  [926]  -cause  the  commission  being  invalid,  they  were  not 
"  persons  "  who  could  act  in  pursuance  of  the  Act,  and  consequently  did  not  fall  within 
the  description  of  the  persons  protected  by  the  statute.  If  the  pursuer  could  have 
invalidated  the  defender's  title  as  procurator-fiscal,  he  might  have  raised  such  a  question, 
and  might  have  availed  himself  of  the  authority  of  those  decisions.  Here  no  such 
question  does  or  could  arise. 

The  only  question  is.  Whether  what  the  defender  did,  was  in  pursuance  of  the 
statute? 

Now,  on  reading  the  summons,  and  taking  it  in  its  most  obvious  sense,  it  seems  to 
admit  of  no  doubt,  that  the  whole  series  of  facts  charged  against  the  defender  are 
nothing  but  acts  done  by  him  in  pursuance  of  the  statute — i.e,  acts  of  the  nature 
descril^  and  authorized  by  the  statute,  done  by  a  person  contemplated  by  the  statute 
as  one  of  the  instruments  for  carrying  it  into  effect. 

But  the  pursuer  maintains  a  more  nice  and  critical  construction,  founded  on  the 
circumstance  of  the  conviction  having  been  quashed  by  the  Court  of  Justiciary,  and  the 
particular  sense  of  the  term  "  in  pursuance  "  held  to  be  implied  by  that  decision. 

By  the  19th  section  it  is  provided,  that  no  *'  conviction,  in  pursuance  of  the  Act," 
&C.,  shall  be  quashed  for  "want  of  form,  or  removed  by  advocation,  suspension,  or 
reduction,  into  any  superior  court  of  law." 

Now,  it  is  said,  this  conviction  was  removed  by  suspension  into  the  Court  of 
Justiciary,  and  there  quashed ;  so  that  it  must  have  been  held  to  be  a  conviction  not 
"  in  pursuance  of  the  Act ; "  from  which  the  inference  is  drawn,  that  the  acts  done  by 
the  defender  were  not  in  purauance  of  the  statute,  and  consequently  the  prosecution  not 
one  which  required  notice. 

I  doubt  the  soundness  of  the  reasoning,  though  it  is  impossible  to  deny  its 
plausibility. 

In  the  first  place,  I  am  inclined  to  think,  that  though  the  words  used  in  the  15th 
and  17ih  sections  are  the  same,  *'  in  purauance  of  this  Act,"  we  must  construe  them  in 
the  sense  justified  and  required  by  the  expressions  to  which  they  are  attached. 

In  the  I5ih  section,  the  expression  "  conviction  "  is  a  legal  term,  importing  a  certain 
legal  result ;  and  therefore  when  the  words,  "  in  purauance  of  this  Act,"  are  added,  a 
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court  may,  as  I  presume  the  Court  of  Justiciary  did,  construe  these  words  as  meaning 
'*a  conviction  under  the  forms  and  conditions  pointed  out  by  the  statute,"  and  therefore 
entertained  the  suspension,  on  its  being  admitted  that  the  conviction  was  by  certain 
Justices  who  had  not  heard  the  evidence.  But  in  the  17th  section,  the  words  neither 
demand  nor  warrant  any  such  nicety  of  construction.  Every  prosecution,  for  any 
thing  done  in  pursuance  of  the  Act,  must  be  intimated  a  month  previously  to  the 
defender. 

The  fair  and  even  necessary  construction  of  the  words  in  this  clause  is,  that  they 
denote  things  done,  not  dejure,  but  defactOy  in  carrying  out  the  statute.  Indeed,  but 
for  this  construction,  the  protection  would  be  nugatory,  as  there  is  hardly  a  conceivable 
case  in  which  things  done  de  jure,  in  terms  of  the  statute,  could  >be  even  made  the 
subject  of  prosecution  at  all.  But  really  we,  sitting  here,  are  not  called  upon  to  decide 
upon  the  meaning  of  the  words,  *'in  pursuance  of  the  statute,"  in  the  15th  section. 
Our  only  object  is  to  deal  with  these  words  in  [926]  the  17th  section ;  and  as  occurring 
in  that  section,  I  have  no  doubt  that  they  have  been  rightly  construed  by  the  Lord 
Ordinary.     Indeed  some  of  the  English  cases  are  quite  conclusive. 

In  the  case  of  Weller,  the  statute  had  authorized  conviction  for  certain  offences  to 
take  place  before  two  Justices.  One  Justice  took  upon  him  to  act ;  and  on  conviction 
committed  the  alleged  offender.  On  finding  his  error,  he  did  not  await  the  quashing 
of  the  conviction,  but  liberated  the  party.  There  could  be  little  doubt  that  this  pro- 
ceeding  was,  to  say  the  least,  as  much  out  of  the  statute  as  any  thing  which  occurred 
here  :  yet,  in  a  prosecution  for  damages,  it  was  found  that  notice  was  necessary.  The 
same  was  held  in  the  case  of  Prestidge,  in  which  the  Justice  had  acted  beyond  his 
territory. 

On  the  authority  of  these  cases,  I  think  it  clear,  that  if  the  action  had  been  brought 
against  the  Justices  who  pronounced  the  conviction,  notice  would  have  been  indispen- 
sable. And,  in  this  particular,  there  seems  no  distinction  between  judges  and  inferior 
officers,  whose  actings  are  expressly  contemplated  by  the  statute.  It  is  no  question  as 
to  liability,  but  merely  whether  certain  things,  not  certainly  in  terms  of  the  statute,  can 
be  held  to  be  acts  done  "  in  pursuance  of  the  statute,"  in  reference  to  the  enactment 
requiring  notice  of  action. 

But  there  is  another,  and  I  think  a  more  conclusive,  answer  to  the  pursuer's  argu- 
ment It  may  be  true  that  the  conviction  was  not  a  thing  done  "  in  pursuance  of  the 
statute ; "  but  in  regard  to  the  defender,  that,  of  itself,  will  not  take  the  case  out  of  the 
protection  of  the  17  th  clause,  because  the  incompetent  conviction  is  not  the  ground  of 
action  against  the  defender.  That  could  not  be  said  to  be  a  thing  done  by  him 
at  all.  Accordingly  the  things  done  by  him,  and  so  stated  in  the  summons,  are  the 
apprehension  of  the  defender,  and  the  various  steps  taken  for  carrying  the  conviction 
into  effect. 

Now  it  appears  to  me,  that  all  those  matters,  forming  in  truth  the  only  ground  of 
action  against  the  defender,  were,  in  so  far  as  regards  him,  things  done  in  pursuance  of 
the  Act.  They  were  the  very  things  which  the  defender,  the  procurator-fiscal,  was 
authorized  and  directed  to  do.  And  though  they  may  possibly  be  the  foundation  of  an 
action,  as  done  on  an  erroneous  or  incompetent  conviction,  they  are  clearly  de  facto 
things  done  by  him  in  pursuance  of  the  Act,  and  so  falling  under  the  protection  of  the 
17  th  section. 

According  to  any  other  view,  the  subsequent  quashing  of  the  conviction  would  take 
every  act  of  every  subordinate  official,  the  officer  who  took  the  party  to  jail,  the  jailer 
who  received  him,  out  of  the  protection  of  the  statute.  All  these  matters,  though 
taking  place  ostensibly  under  the  authority  of  the  statute,  would  be  held  to  be  acts  out 
of  the  statute  altogether. 

I  cannot  ^opt  such  a  construction.  On  the  contrary,  I  think  it  quite  clear,  that 
while  the  conviction  stood  unquashed,  all  these  parties  carrying  it  into  effect  must  be 
held  to  have  been  acting  in  pursuance  of  the  Act,  at  least  to  the  extent  of  requiring 
notice,  under  the  17th  section,  if  action  is  brought  against  them.  The  pursuePs  own 
summons  states  nothing  against  the  defender  but  facts  which  I  must  consider  to  be 
things  done  in  pursuance  of  the  Act;  and  therefore  I  hold  notice  to  have  been 
indispensable. 

Lord  Jbffret. — I  concur  in  the  views  which  have  been  taken  by  your  Lordships  of 
this  question  \  and,  after  the  full  explanation  of  the  law  applicable  to  it  [927]  which 
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has  been  given — an  explanation  which  was  due  to  the  important  nature  of  the  case,  as 
one  directly  affecting  the  liberty  of  the  subject — and  especially  after  the  opinion  of 
Lord  Follertcn,  who  has  anticipated  what  I  should  have  stated  as  the  grounds  of  my 
own,  it  is  unnecessary  for  me  to  say  much.  We  are  here  construing  the  17th  section 
of  the  statute,  and  are  asked  to  say,  whether  the  acts  of  the  defender  were  performed 
in  pursuance  of  it;  The  expression,  "in  pursuance  of  the  statute,"  according  to  the 
interpretation  of  the  English  cases,  does  not  mean  that  there  must  always  be  a  legal  and 
correct  observance  of  all  its  provisions ;  but  it  means  that  you  are  not  to  apply  it  to  any 
other  matter  or  proceeding  than  that  intended  by  it.  Now,  here  an  action  is  brought, 
in  terms  of  the  statute,  before  the  proper  court  authorized  by  it,  and  a  conviction  is 
issued  by  persons  holding  the  judicial  authority  required ;  there  is  an  action  brought  in 
the  proper  court,  by  the  proper  officer,  and  a  regular  conviction  is  issued.  Is  it  possible, 
then,  to  doubt  that  the  proceedings  were  in  pursuance  of  the  Act,  whatever  might  be 
the  ultimate  result  of  the  prosecution  ?  A  flaw  was,  no  doubt,  afterwards  discovered 
in  the  sentence,  but  still  there  was,  ex  facie,  a  regular  sentence,  pronounced  by  a  proper 
court ;  and,  therefore,  I  think  that  the  defender  here  was  entitled  to  the  statutory  pro- 
tection of  a  month's  notice  of  the  intended  action. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  with  additional  expenses. 

[Cf.  Ferguson  v.  M'Kicen,  14  D.  459.] 


No.  152.  •  Vn.  Dunlop  927.     25  June  1845.     2nd  Div.— Lord  Robertson. 

Duke  of  Buccleuch,  Claimant. — SoL-Gen.  Anderson — Baillie. 

John  M*Turk,  Claimant. — Rviherfurd — Macfarlane. 

DiMcharge — Lease — Mora — Proof, — A  party  who  had  become  liable  for  arrears  of  rent 
•  due  by  a  tenant,  having,  in  answer  to  a  demand  by  the  landlord  for  a  certain  half- 
year's  rent  as  in  arrear,  produced  a  receipt  for  the  rent  claimed,  and  a  series 
of  consecutive  receipts  for  each  term  for  the  thirteen  succeeding  years,  during 
which  time  no  intimation  had  been  made  to  him  by  the  landlord  that  this  portion 
of  the  rent  remained  unpaid ; — Held,  that  the  landlord  was  not  entitled  to  object 
to  his  own  receipt,  and  to  prove  habili  mode  that  the  rent  claimed  had  been  paid 
by  a  bank  draft  which  had  been  dishonoured,  and  that  it  was  still  resting-owing ; 
the  delay  in  giving  intimation  of  non-payment  being  taken  into  consideration  as  a 
material  element. 

In  182S,  the  Duke  of  Buccleuch  let  upon  lease  to  Robert  M^urk  the  farm  of 
Pennerahaugh  and  Sandbed,  at  the  rent  of  L.450.  Robert  MTurk  having  fallen  into 
arrear  of  rent,  was  removed  from  the  farm,  and  his  brother,  John  M'Tark,  entered  into 
possession  as  tenant  in  1831,  under  an  engagement  to  pay  up  the  arrears  due  by  Robert 
as  at  Whitsunday  of  that  year.  John  M*Turk  possessed  the  farm  down  till  1843,  when, 
having  also  fallen  into  arrear,  he  agreed  to  renounce  it. 

IIXSS]  In  the  same  year,  certain  sums  of  money,  realized  by  the  sale  of  John  M 'Turk's 
crop  and  stocking,  were  made  the  subject  of  a  process  of  multiplepoinding,  in  which  a 
daim  was  lodged  by  the  Duke  of  Buccleuch  for,  inter  aliOy  the  arrears  of  rent.  One 
item  of  the  Duke's  claim  consisted  of  the  sum  of  L.225,  (under  the  deduction  after- 
mentioned,)  being  the  first  half-year's  rent  payable  by  Robert  M'Turk,  the  original  tenant, 
under  his  lease,  at  Martinmas  1826. 

John  M'Turk  objected  to  this  part  of  the  Duke's  claim,  on  the  ground  that  this 
portion  of  the  rent  had  been  already  paid  by  Robert  upon  the  22d  February  1827,  and 
never  formed  an  article  of  debt  against  him.  In  support  of  this  averment,  he  produced 
a  stamped  receipt  by  the  Duke's  factor  in  his  (John's)  favour,  of  the  above  date,  for  the 
sum  in  question. 

The  Duke  of  Buccleuch  admitted  that  the  receipt  had  been  granted,  and  that  the 
sum  had  been  of  that  date  nominally  paid,  by  Robert  M'Turk's  granting  a  bank  order 
for  the  amount^  which  however  had  been  dishonoured  when  presented  at  the  bank. 

In  the  factor's  farm-accounts  the  L.225  had  been  placed  at  the  tenant's  credit  as  at 
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2  2d  Febraary  1827 ;  but  a  subsequent  counter-entry  had  been  made  in  the  account 

between  the  years  1829  and  1830,  debiting  him  with  that  sum  as  the  amount  of  the 

dishonoured  draft     Along  with  the  receipt  above  referred  to,  John  M*Turk  produced  a 

continuous  series  of  stamped  receipts  for  the  rent  of  each  term  from  Martinmas  1826 

down  to  Martinmas  1839.     These  receipts  appeared  not  to  have  been  always  granted 

at  the  date  at  which  payment  was  made,  many  of  them  bearing  a  subsequent  date ; 

eleven  of  them,  being  receipts  for  rent  from  Whitsunday  1829  to  Martinmas  1836,  were 

granted  of  one  date — the  8th  December  1838.     The  receipts  were  all  conceived  in 

favour  of  John  M*Turk,  even  those  prior  to  1831,  when  he  became  tenant.     None  of 

them  contained  any  reservation  of  the  arrear  of  rent  for  the  term  in  question.     About 

twelve  years  after  the  arrear  became  due,  the  Duke  of  Buccleuch  received  a  dividend 

of  L.60  from  Robert  M*Turk's  sequestrated  estate  on  account  of  this  debt,  which  was 

credited  to  John  M*Turk.     The  effect  of  the  receipt  of  22d  February  1827,  did  not 

appear  ever  to  have  been  disputed  as  with  John  M*Turk  till  the  process  of  multiple- 

poinding  was  raised  in  1843.     When,  upon  the  renunciation  of  the  lease  in  1842,  a 

general  payment  to  account  of  arrears  was  made  by  him  to  the  Duke,  this  sum  was  not 

then  claimed  as  due  and  unpaid. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  1st,  With  respect  to  the  half- 
year's  rent,  amounting  to  L.225,  being  the  first  half-year's  rent,  and  payable  under  the 
lease  at  Martinmas  1826,  Finds  that,  in  the  State  of  Rents,  No.  45  of  process,  lodged 
on  the  part  of  the  Duke  of  Buccleuch,  as  betwixt  his  Grace  and  the  common  debtor 
John  M*Turk,  the  whole  of  the  first  year's  rent  to  Whitsunday  1827  is,  on  the  one 
hand,  placed  to  the  debit  of  the  said  John  M*Turk,  and  that^  on  [929]  the  other  hand, 
credit  is  given,  as  applicable  to  the  said  year  1827,  in  the  following  terms: — *  1827, 

*  February  22,  By  cash,  L.225.  August  28,  By  Cash,  L.225.— L.450  : '  Finds  that  by 
the  Receipt,  No.  53  of  process,  dated  the  22d  day  of  February  1827,  the  factor  for  the 
Duke  of  Buccleuch  acknowledges  to  have  received  from  the  said  John  M*Turk  the  said 
sum  of  L.225,  being  the  half-year's  rent  due  at  Martinmas  1826 ;  and,  consequently, 
finds  that  both  by  the  said  state  and  terms  of  the  said  receipt,  the  foresaid  half-year's 
rent  stands  discharged,  and  is  proved  to  have  been  paid  by  the  said  John  M*Turk : 
Finds  that  the  half-year's  rent  due  at  Whitsunday  1827,  is  also  proved  by  the  receipt, 
No.  66  of  process,  to  have  been  paid  by  the  said  John  M*Turk,  and  that  consecutive 
receipts  are  further  produced  from  Martinmas  1827  down  to  Martinmas  1839,  inclusive : 
Finds  that,  in  the  foresaid  state.  No.  45,  there  is,  after  the  year  1829,  a  sum  entered 
to  the  debit  of  the  said  John  M*Turk,  in  the  following  terms  : — *  To  amount  of  Robert 

*  M'Turk's  draft  on  Bank  of  Scotland,  dated  22d  February  1827,  not  paid,  L.225.' 
Finds  it  alleged,  on  the  part  of  the  said  Duke,  in  support  of  this  charge,  that  the  sum 
of  L.225,  which  was  acknowledged  by  the  receipt^  No.  53  of  process,  to  have  been  paid 
by  John  M*Turk  on  the  22d  of  February  1827,  was  truly  not  so  paid,  but^  instead  of 
such  payment,  a  bank  order  was  delivered  by  Robert  M*Turk,  which  order  was  dis- 
honoured ;  and,  further,  that  the  said  Duke  was  ranked  to  the  extent  of  L.60  for  the 
said  half-year's  rent,  on  the  estate  of  the  said  Robert  M'Turk  ;  and  for  a  sum  of  L.60, 
as  a  composition,  credit  is  given  in  the  said  state,  No.  45,  under  date  16th  November 
1839  :  Finds  it  is  not  alleged  that  any  notice  was  given  to  the  said  John  M*Turk  of 
the  alleged  circumstances  connected  with  the  said  draft,  and  that  the  statement  there- 
anent  is  contradicted  by  the  terms  of  the  said  receipt.  No.  53  of  process:  Finds  that, 
in  none  of  the  receipts,  from  the  said  22d  day  of  February  1827  until  the  year  1839 
inclusive,  is  there  any  reservation  of  any  claim  competent  to  the  Duke  of  Buccleuch  for 
the  said  half-year's  rent,  payable  at  Martinmas  1826,  and  discharged  in  manner  foresaid  : 
Finds  that  the  draft,  alleged  to  have  been  dishonoured,  is  not  produced  ;  and,  separaiim^ 
finds  that  any  proof  of  the  allegations  on  the  part  of  the  Duke  of  Buccleuch  on  this 
head,  is  barred  by  the  terms  of  the  said  receipt,  No.  53,  and  consecutive  discharges  of 
rem :  Therefore  finds,  that  the  foresaid  sum  of  L.225,  charged  against  the  said  John 
M'Turk  on  the  one  hand,  and  the  said  sum  of  L.60  credited  to  him  on  the  other,  in  the 
foresaid  state.  No.  45  of  process,  must  be  struck  out  of  the  said  state,  and  that  the  Duke 
of  Buccleuch  is  not  entitled,  in  this  accounting,  to  make  any  charge  against  the  said 
John  M*Turk,  in  respect  of  the  said  half-year's  rent  payable  at  Martinmas  1826,  the 
same  having  been  discharged,  as  proved  by  the  foresaid  receipt  of  22d  February  1827, 
which  is  not  impugned ;  and  decerns :  2d,  Finds  that  the  common  debtor  further  claims 
deduction  of  the  following  sums : — 
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[930]  Ist,  Ploughing  and  dang,            ....  £58  9  2 

2d,   Grass  seeds,             .  75  2  9 

3d,  Value  of  drains,       .....  176  12  8 

4th,  Claims  for  ground  taken  up  by  plantations, .  42  0  0 


£352     4     7 : 


Finds  it  admitted,  on  the  part  of  the  Duke  of  Buccleuch,  that  the  tenant  is  entitled  to 
deductions  generally  of  the  nature  here  stated ;  but  that  his  Grace  is  not  satisfied  with 
respect  to  the  amount  of  the  said  claims,  and  therefore,  of  consent  of  parties,  remits  to 

to  examine  into  the  same,  and  to  report, 
with  power  to  the  said  reporters  to  specify  any  objection  either  as  to  the  principle  or 
detail  which  may  be  brought  forward  by  either  of  the  parties :  3d,  Finds  that  the  Duke 
of  Baccleuch  is  not  entitled  to  the  expenses  in  regard  to  the  processes  of  sequestration, 
irritancy,  and  interdict,  in  so  far  as  the  same  were  not  included  in  or  reserved  by  the 
arrangement  and  adjustment  of  these  processes  made  among  the  parties  concerned,  and 
decerns :  And  appoints  the  said  report  to  be  lodged  qtuim  primum  ;  and  supersedes,  hoc 
tiaiu,  further  procedure  as  between  the  said  parties." 

The  Duke  of  Buccleuch  reclaimed,  praying  the  Court  to  alter  the  interlocutor,  in  so 
far  as  it  repelled  his  claim  to  this  sum  of  L.165 ;  to  find  that,  in  the  accounting  between 
him  and  John  M'Turk,  he  was  entitled  to  receive  credit  for  this  sum,  or  at  least  that  he 
was  entitled  to  prove  hcLbUi  modo  that  the  same  was  still  resting-owing. 

Lord  Justicb-Clere. — This  case  is  one  of  the  greatest  importance,  and  of  as  wide 
an  application  to  the  business  of  life  as  any  I  have  ever  seen.  I  view  with  great  alarm 
the  plea  contended  for  on  the  part  of  the  Duke  of  Buccleuch.  Of  course  I  shall  assume 
that  he  could  prove  what  he  avers,  as  that  is  really  assumed  in  argument  or  principle  in 
every  case  in  which  a  receipt  or  discharge  is  founded  on  as  barring  enquiry,  and  as 
proving  payment. 

1.  The  fact  is  now  admitted,  that  the  dispute  before  us,  as  to  the  amount  of  the 
Dake's  claim,  turns  on  the  question  as  to  the  rent  for  the  half  year,  Martinmas  1826 
decided  by  the  Lord  Ordinary. 

2.  The  facts  are,  that  the  tenant  has  an  unqualified  stamped  receipt,  specifically  for 
the  payment  of  this  half-year's  rent,  dated  in  February  1827. 

3.  That  until  1843  no  attempt  was  made  in  any  way  to  dispute  the  efiect  of  this 
receipt  with  the  party  holding  it,  and  those  interested  in  the  protection  afibided  by  it. 
Nay,  at  a  general  payment  of  L.300  in  1842,  as  the  price  of  the  renunciation  of  the 
lease  by  John  M'Turk,  it  was  m)t  claimed  as  due  and  unpaid. 

4.  That  there  are  receipts  for  all  the  years  and  half-years*  rents  subsequently  to 
Martinmas  1826,  down  to  1839— thirteen  years — not  granted  regularly  when  the  rents 
were  paid ;  I  suppose  other  vouchers  having  been  taken  for  the  payments.  Receipts 
were  granted  for  nine  years  apparently  at  one  time,  8th  December  1838.  •  This  adds  to 
the  importance  of  the  receipts  covering  the  whole  rents ;  [931]  for,  of  course,  granting 
so  many  receipts  at  one  time,  implies  examination  and  settlement. 

5.  That  a  number  were  so  granted  at  once  does  not  deprive  the  tenant  of  the  full 
benefit  of  the  presumption  arising  from  consecutive  receipts.  That  does  not  depend  on 
the  time  when  receipts  are  dated,  but  that  the  receipts  cover  consecutively  and  regularly 
all  the  rents  due  under  the  lease. 

6.  John  M*Turk,  the  tenant  since  1831  by  arrangement,  and  the  holder  of  the 
receipt — the  party  in  whose  favour,  nomtnatim,  it  is  granted — never  received  any  inti- 
mation that  there  had  been  a  mistake  in  the  matter,  or  that  this  receipt  was  not  an 
effectual  protection  to  him.    This  is  not  averred. 

7.  Fiffther,  it  ia  not  explained  in  averment  by  the  Duke,  which  I  hold  to  be 
important,  how  or  when  this  receipt  was  granted,  whether  really  at  the  date  it  bears 
or  afterwards  when  John  M*Turk  became  tenant     He  gives  no  explanation  as  to 
it  at  all. 

8.  The  only  averment  is,  that  Robert  M*Turk  gave  for  the  rent  in  question  a  bank 
check  which  was  not  paid.  But  even  if  proved,  that  fact  is  in  no  degree  inconsistent 
with  payment  by  John,  after  he  became  liable  in  1831  for  the  arrears;  and  as  all  the 
receipts  prior  to  1831  are  in  favour  of  John,  (who  was  not  tenant  until  1831,)  this  may 
very  likely  be  the  fact.     But  as  I  hold  all  enquiry  to  be  excluded,  I  only  mention  this 
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very  probable  state  of  the  facts,  as  showing  how  dangerous  it  will  be  to  take  the  state- 
ment of  the  person  granting  the  receipt,  as  to  the  mode  and  time  of  payment,  and  then 
throw  on  the  holder  of  the  receipt  the  proof  of  that  which  the  receipt  acknowledges — 
for  such  is  the  plea  of  the  Duke. 

9.  In  judging  of  the  effect  of  this  receipt  under  the  decisions,  I  lay  aside  all  cases 
of  fraud  as  having  no  bearing  on  the  present  case ;  and  also  all  cases  in  which  the  party 
admitted  that  the  money  was  not  paid  in  terms  of  the  receipt,  or  at  the  time  of  grant- 
ing it. 

10.  I  hold  the  rule  of  the  cases  of  Gordon  v.  Trotter,  June  11,  1836 — Clark  v.  Glen, 
June  14,  1836— M'Farlane  v.  Watt,  Feb.  15,  1828— to  be  directly  in  point.  These 
related  to  the  effect  of  a  single  receipt  or  acknowledgment  of  payment.  The  case  of 
Lord  Kinnaird's  trustees  v.  Hunter,  March  5,  1829,  is  directly  on  the  effect  of  consecu- 
tive receipts  to  a  tenant  to  exclude  a  claim  for  arrears  anterior  to  the  period  for  which 
receipts  were  produced.  That  the  receipts  themselves  were  perfectly  conclusive,  for 
the  years  to  which  they  applied,  was  assumed  as  too  clear  to  be  disputed.  The  rule  is 
stated  by  Lord  Balgray  as  to  the  benefit  arising  from  receipts  to  exclude  other  arrears 
for  which  there  are  no  receipts.  It  would  be  strange  if  this  presumption  were  not  to 
hold,  when,  for  the  actual  rent  claimed  at  the  distance  of  sixteen  years,  a  distinct  receipt 
is  produced,  in  addition  to  the  benefit  of  regular  receipts  for  the  whole  intermediate 
period. 

11.  The  rule,  as  stated  by  Erskine,  as  to  a  series  of  receipts,  (4,  4,  4,)  is  in  express 
terms.  Here,  then,  are  receipts  for  thirteen  subsequent  years  sufi&cient  to  bar  the 
claim,  even  if  there  was  not  a  receipt  for  the  half-year  in  question. 

12.  I  apprehend  it  to  be  clear,  therefore,  on  principle,  that  the  Duke  cannot  challenge 
his  own  receipt.  It  is  one  of  the  most  important  documents  which  can  pass  in  business, 
on  the  faith  of  which  all  the  transactions  of  life  depend ;  and  I  know  of  no  case  in. 
which,  wh6n  there  is  a  receipt  distinctly  for  a  particular  half-year's  rent,  and  still  more, 
when,  for  thirteen  years  and  a  half  after,  receipts  are  granted  expressly  for  all  the 
subsequent  termly  rents,  the  party  granting  the  receipt  [932]  can  be  allowed  to  disprove 
it  by  any  means  whatever  except  the  oath  of  the  debtor,  if  he  also  is  the  holder  of  the 
receipt. 

13.  What  are  the  special  facts  of  this  case?  They  seem  to  me  all  to  be  against  the 
landlord.  I  take  bis  own  statement :  The  farm  was  let  to  Robert  MTurk  in  1826,  the 
first  half-year's  rent  being  due  at  Martinmas  1826,  being  the  half-year's  rent  in  question. 
Hobert  was  removed  in  1831.  He  was  then  succeeded  as  tenant  by  his  brother  John, 
on  an  agreement  not  extended  until  1834,  but  bearing  distinct  reference  to  an  agreement 
of  the  entry  of  John  in  1831.  By  this  agreement  Johil  M*Turk  became  bound  to  pay 
up  the  whole  arrears  of  rent  due  at  Whitsunday  1831.  Now,  then,  this  receipt  for  the 
first  half-year's  lent,  due  at  Martinmas  1826,  was  either  granted  at  the  date  it  bears, 
February  1827,  or  subsequently.     I  take  either  case. 

(1.)  It  is  granted  in  favour  of  John  then,  on  the  first  supposition,  when  Robert  was 
tenant.  Thus  it  was  a  receipt  that  John  knew  of,  though  Robert  had  paid  the  money, 
and  John  produces  it.  Now  then,  when  John  entered  into  this  agreement  to  pay  arrears, 
there  was  this  regular  receipt  discharging  that  half-year's  rent.  I  apprehend,  as  against 
the  Duke,  John  was  entitled  to  rely  on  and  use  that  receipt,  and  that  as  an  onerous 
third  party  no  allegation  that  the  sum  therein  discharged  still  remained  due.  This 
seems  to  me  the  very  point  raised  before  me  in  Glasgow  at  a  trial  against  the  Forth 
Marine  Insurance  Company,  and  decided  unanimously  by  bill  of  exceptions  by  the  First 
Division,  15th  January  1845.  I  thick  the  Duke,  on  the  supposition  that  the  receipt 
was  really  granted  before  the  agreement,  and  of  the  date  it  bears,  is  barred  from  claim- 
ing from  John,  under  the  agreement,  rent  for  vvhich  there  is  a  regular  receipt,  whether 
John  knew  of  the  receipt  or  not,  but,  multo  magis,  when  John  knew  of  the  receipt. 

(2.)  Take  the  other  supposition,  that  the  receipt  was  granted  to  John  after  1831 : 
will  that  avail  the  Duke?  Seeing  that  all  the  receipts  from  1827  are  in  name  of  John, 
though  before  1831,  and  though  some  are  dated  in  1838,  it  looks  very  like  as  if  they 
^%ere  being  granted  to  John  for  rents  either  paid  by  Robert  or  by  himself.  On  this 
supposition,  then,  came  there  to  be  an  adjustment  of  what  was  really  due  as  arrears. 
All  that  Robert  paid,  if  any,  was  acknowledged  and  dischaiged  in  favour  of  John— all 
that  John  paid  was  also  discharged.  On  that  supposition,  if  this  was  then  due,  it  was 
paid  by  John.     On  either  supposition,  I  think  John  is  completely  protected. 


vn.  Duilop.  DUKE   OF   BUGGLBUCH   V.    M'TDRK.  299 

Lord  Moncreiff. — I  have  had  some  difficulties,  but  I  have  come  to  the  same  opinion, 
that  no  safe  judgment  can  be  pronounced  except  one  standing  by  the  receipts. 

Lord  Medwtn. — I  should  be  sorry  if  my  opinion  in  this  case  should  affect  any 
important  principle  of  our  law,  especially  in  settlements  between  landlord  and  tenant. 
Now,  I  find  no  fault  with  the  first  part  of  the  Lord  Ordinary'^  interlocutor,  but  I  object 
to  the  separatim  finding,  which  excludes  the  Duke  from  proving  the  amount  of  the 
arrears  due  by  Robert  M*Turk,  for  which  I  think  the  present  common  debtor  is  liable. 
The  Duke  claims  to  be  ranked  for  a  certain  sum  on  the  fund  in  medio,  John  M'Turk 
objects  that  the  claimant's  brother  having  paid  his  first  half-year's  rent  (L.225)  on  22d 
February  1827,  that  sum  was  then  placed  to  his  credit  of  the  same  date,  and  the  Duke's 
then  factor,  Mr.  Crichton's  receipt  pf  that  date  is  produced.  Accordingly  the  receipt  is 
produced,  bearing  that  date,  granted  as  received  from  Mr.  John  M*Turk.  The  claim 
by  the  [933]  Duke,  as  in  the  record,  bears  that  Kobert  entered  to  the  farm  at  Whit- 
sunday 1826  ;  that  he  fell  into  arrear,  and  was  removed  from  the  farm  as  at  Whitsunday 
1831.  He  was  then  succeeded  as  tenant  by  his  brother,  John  M*Turk,  by  a  minute 
under  which  he  undertook  to  pay  up  the  whole  arrears  of  rent  due  at  the  said  term  of 
Whitsunday  18dL  This  is  admitted  ;  and  indeed  this  first  agreement  is  narrated  and 
confirmed  in  the  more  formal  one  subscribed  by  the  parties  in  1834  and  1837. 

It  is  alleged  by  the  Duke,  that  although  the  receipt  of  2 2d  February  1827  was 
granted,  cash  was  not  paid,  but  only  a  check  was  given  by  Robert  MTurk  on  his  cash- 
aceount  with  the  Bank  of  Scotland,  and  that  this  check  was  not  honoured  by  the  bank  ; 
that,  accordingly,  Eobert  M'Turk's  account,  which  had  been  formerly  credited  for  the 
sum  as  if  it  had  been  paid,  was  now  debited  with  the  same.  It  was  just  written  back, 
and  this  prior  to  Whitsunday  1830,  as  appears  from  the  state  taken  from  the  factor's 
book?,  and  while  Bobert  was  still  tenant  in  the  farm.  It  is  further  stated,  that  Kobert 
MTuik  was  sequestrated,  and  that  a  claim  was  entered  on  his  estate  for  the  amount 
contained  in  this  check,  which  was  just  equivalent  to  an  intimated  assignation  in  favour 
of  the  Duke,  as  of  the  date  at  which  it  was  presented  to  the  bank,  when  payment  was 
refosed. 

Now,  when  John  M'Turk  undertook  to  pay  the  arrears  due  by  Kobert  as  at  Whit- 
sunday 1831,  are  we  not  bound  to  enquire  into  the  amount  of  these  arrears?  and  if  it 
can  be  shown  that  this  receipt  was  given  for  what  was  expected  to  produce  cash,  but 
did  not  produce  it,  must  it  not  be  competent  to  prove  this]  Is  it  sufficient  for  any 
man  to  produce  a  regular  receipt  containing  a  discharge  for  money,  and  if  the  receipt 
has  been  granted  through  inadvertency,  or  through  an  expectation  which  has  not  been 
fulfilled,  is  it  impossible  to  bring  a  proof  of  such  being  the  case  1 — I  grant  not  by  wit- 
nesses, but  by  other  writings,  or  by  oath,  or  a  train  of  circumstances,  fully  established, 
to  sadsfy  the  Court  that  the  money  was  not  paid  in  the  way  that  the  receipt  professes ; 
in  &ct,  that  the  sum  is  still  due  1 

If  a  man  writes  out  a  receipt  for  payment  of  interest  due  by  a  debtor,  and  happens 
to  drop  it  in  the  road  when  going  to  get  payment,  and  the  receipt  is  found,  and  any  how 
gets  into  the  hands  of  the  debtor,  when  the  creditor  claims  payment,  is  it  sufficient  for 
tlie  other  simply  to  produce  the  receipt,  and  maintain  that  that  is  all  that  is  required ; 
that  the  creditor  has  no  right  to  establish  the  circumstances  under  which  it  found  its 
way  into  the  pocket  of  the  debtor ;  and  that  it  was  not  given  by  him  in  exchange  for 
payment?  I  should  think  proof  could  not  be  excluded  merely  by  production  of  the 
receipt 

I  cannot  assume — for  there  is  no  allegation  of  the  kind  on  the  record,  and  there  is 
no  probability  in  the  circumstances  of  the  case — that  Mr.  Crichton  granted  this  receipt 
at  a  period  subsequent  to  John's  entry  at  Whitsunday  1831,  and  as  a  discharge  of  that 
half-year's  rent.  I  observe  that  there  was  great  irregularity  in  granting  receipts ;  but  I 
will  not  believe  without  evidence,  more  especially  without  any  allegation  on  this. record, 
that  this  receipt  was  granted  at  a  subsequent  period,  and  not  of  the  date  it  bears,  when 
I  observe  that  there  are  no  less  than  eleven  separate  receipts  granted  the  same  day,  (8th 
December  1838,)  for  payments  of  sums  between  August  1830  and  December  1838,  and 
yet  all  of  these  are  dated  of  the  day  they  are  written  out.  In  truth,  to  antedate  this 
first  receipt,  and  to  make  it  out  in  John's  name  as  the  tenant  after  1831,  as  a  discharge 
to  him  of  [934]  that  first  half-year's  rent,  is  a  most  unlikely  supposition,  when  the  Duke 
was  actually  claiming  on  Kobert's  estate  for  the  amount  at  the  time,  and  John  M'Turk 
docs  not  seem  ever  to  have  nearly  paid  up  the*  arrears,  so  as  to  warrant  any  such  favour 
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to  him.  But  he  makes  no  such  cdlegation ;  and  I  hold,  when  the  receipts  are  made  oat 
in  his  own  name,  it  was  merely  to  him  as  the  bearer  of  the  money — in  this  instance,  of 
the  draft  or  order  for  payment. 

It  was  said  that  a  draft  or  order  on  a  man's  cash  account  is  not  a  legal  voucher  or 
document  of  debt,  except  to  the  bank  that  pays  it.  That  to  me  was  a  very  startling 
proposition.  Of  course,  it  will  not  prove  that  any  particular  person  received  payment 
of  it,  unless  his  name  be  indorsed  on  it ;  but  surely,  if  one  gives  such  an  order  for  pay- 
ment to  a  debtor,  and  he  can  show  that  that  debtor  received  payment,  the  order,  with 
that  proof,  will  be  a  very  good  voucher  of  payment.  In  like  manner,  if,  on  receiving 
such  an  order,  the  party  believing  that  it  would  be  paid  at  once  by  the  bank,  grants  a 
receipt  as  if  for  cash,  and  the  order  on  being  presented  is  not  paid,  I  cannot  understand 
why  he  cannot  prove  that  fact,  and  that  he  should  be  excluded  by  simply  producing  his 
receipt.  It  appears  that  this  order  was  ranked  for  on  Robert  M'Turk's  estate,  and  a 
dividend  of  5s.  4d.  was  received  on  it,  amounting  to  L.60,  in  November  1839.  And  I 
cannot  doubt  that  production  of  the  proceedings  in  the  sequestration,  the  claim  and 
vouchers,  and  scheme  of  ranking,  will  be  good  evidence  of  the  amount  of  the  arrear  due 
by  Robert  at  Whitsunday  1831,  and  that  John,  who  has  undertaken  to  pay  these 
arrears,  must  be  accountable,  unless  he  has  some  defence  which  Robert  had  not.  It 
seems  to  be  thought  that  the  dishonour  of  the  order  should  have  been  notified  to  him. 
I  cannot  say  I  see  any  necessity  for  doing  so.  He  could  not  be  ignorant  that  his  brother 
was  bankrupt  and  sequestrated.  He  undertook  expressly  to  pay  the  arrears,  without 
limiting  the  amount,  or  specifying  them.  He  cannot  be  supposed  to  have  undertaken 
this  obligation  without  enquiry  at  his  brother.  I  cannot  believe  that  he  was  ignorant 
of  the  dishonour  of  the  check,  and  that  it  formed  a  portion  of  the  arrears. 

But  then  it  is  said — at  this  distance  of  time,  is  this  claim  to  be  made  ?  and  there  are 
at  least  discharges  for  three  years'  rent  produced  to  cut  off  this  claim.  But  I  always 
understood  that  such  discharges  only  afforded  a  presumption  of  payment,  throwing  the 
burden  of  proof  on  the  party  alleging  non-payment.^  The  Duke  certainly  is  bound  to 
prove.  Neither  do  I  think  it  of  any  consequence  that  the  claim  is  now  insisted  in  at 
this  distance  of  time.  .  It  arises  from  the  course  of  the  dealings  of  the  parties,  where 
there  was  no  settlement  of  accounts,  no  regular  payment  of  the  rents  as  they  became 
due.  Look  to  the  state  of  payments,  as  given  in  by  the  tenant  even.  There  is  always 
a  large  arrear  due ;  and  he  now,  in  stating  accounts  with  his  Lordship,  produces  this 
receipt,  and  claims  credit  for  it.  He  does  not  cdlege  that  there  were  any  previous  states 
of  accounts  which  admitted  this  payment,  or  any  receipt  in  full  of  arrears  as  at  Whit- 
sunday 183L  He  now  claims  it;  and  is  there  any  thing  which  has  occurred  to  cut  off 
the  right  of  the  landlord  to  show  that,  instead  of  receiving  L.225  for  that  first  half- 
year's  rent,  he  only  received  L.60  out  of  Robert  M 'Turk's  estate)  Why  was  this  pay- 
ment, if  not  on  account  of  the  dishonoured  order  for  this  rent  ? 

[936]  I  am  for  allowing  the  proof,  in  order  to  adjust  the  sum  which  is  due  by  John 
M*Turk  to  his  landlord. 

Lord  Cogkburn. — I  concur  with  your  Lordships.  What  is  it  that  is  said  here) 
That  a  draft  on  the  bank  is  given,  and  the  receipt  is  then  granted  on  the  faith  of  its 
being  paid.  It  is  said  that  the  order  was  never  paid.  But  when  is  it,  that  this  is  first 
said]  Not  for  twelve  years  afterwards.  A  delay  of  twelve  days  would  have  been  too 
long.  I  take  the  want  of  notice  of  not  payment  into  consideration  as  a  very  material 
element. 

The  Court  accordingly  adhered. 


No.  165.  VU.  Dunlop  947.    28  June  1845.     1st  Div.— Lord  Rol)ert8on. 

William  Anderson,  Petitioner. — FattisoTL 

Daniel  MIntosh,  Respondent. — Shaw. 

Bankmptcy — Interim  Factor — Statute  2  and  3  Vict.  c.  41,  §  53. — Held  that,  under  the 
53d  section  of  the  Bankrupt  Act,  an  interim  factor  had  a  claim  for  his  advances^  and 

1  Ersk.  3,  4,  §  10. 
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the  remuneration  awarded  him  by  the  creditors,  out  of  the  first  moaey  which  came 
into  the  hands  of  the  trustee,  preferable  to  that  of  the  trustee  for  expenses  incurred 
by  him  in  the  business  of  the  sequestration  after  his  own  election. 

Peter  Sinclair,  auctioneer  and  commission  agent,'  having  been  sequestrated  under  the 
Bankrupt  Act,  William  Anderson,  S.S.C,  one  of  his  creditors,  was  elected  interim 
factor.  Sinclair  had  become  indebted  to  the  Crown  in  duties  upon  sales  which  he  had 
conducted,  and  for  the  payment  of  these,  proceedings  had  been  taken,  and  a  s^le  of  his 
furniture  announced.  Anderson  paid  the  sum  which  was  due,  with  the  expenses 
incurred  by  the  Crown,  amounting  together  to  L.16,  4s.  3|d.  In  these  proceedings, 
and  for  the  expense,  among  others,  of  making  up  his  title  as  interim  factor,  he  incurred 
an  account  to  a  law-agent  of  L.9,  18s.  Id.  The  whole  amount  advanced  by  him  on 
behalf  of  the  estate  was  L.29,  is.  lOfd.  Anderson  realized  no  part  of  the  bankrupt 
estate,  and  had  no  intromissions  with  it.  At  the  second  meeting  of  the  creditors,  he 
laid  before  them  a  report  of  his  proceedings,  in  which  he  stated  that,  with  the  exception 
of  the  value  of  the  bankrupt's  furniture,  there  was  nothing  else  available  to  the  creditors. 
The  meeting  approved  of  [948]  his  proceedings,  and  fixed  his  remuneration  at  L.4,  49., 
thus  raising  the  debt  due  to  him  by  the  estate  to  L.33,  8s.  10}d. 

At  this  meeting,  Daniel  M'Intosh  was  elected  trustee  on  the  sequestrated  estate. 
Mlntosh  sold  off  the  bankrupt's  furniture,  and  the  free  proceeds  of  the  sale,  after 
deducting  the  expenses  of  it,  and  the  arrears  of  taxes,  together  with  a  sum  afterwards 
obtained  as  rent  of  the  premises  occupied  by  the  bankrupt,  amounted  to  L.79,  17s.  3d. 
Oat  of  this  he  paid  the  current  year's  rent  of  the  premises  occupied  by  the  bankrupt, 
the  expenses  of  the  law-agent  in  getting  the  sequestration  awarded,  and  a  sum  to 
Anderson,  in  relief  of  his  advances  of  the  Crown  duties ;  and  there  was  then  left  in  his 
hands  ths  sum  of  L.8,  14s.  8^d. 

M'Intoeh  had  incurred  an  account  to  the  law-agent,  for  the  expense  of  obtaining 
confirmation  as  trustee,  examining  the  bankrupt,  and  other  business  of  the  sequestration, 
of  LI 2,  18s.  lOd. ;  while  the  balance  still  due  to  Anderson  amounted  to  L.17,  10s.  9d. 
Anderson  claimed  payment  of  this  balance ;  but  his  claim  having  been  disregarded,  he 
afterwards  offered  to  accept  L.8,  8s.  in  full  of  his  demand.  This  offer  not  having  been 
complied  with,  he  presented  a  petition  and  complaint  to  the  Lord  Ordinary  on  the  bills, 
praying  for  the  payment  of  the  balance  still  due  to  him,  or,  at  all  events,  of  such  part 
of  it  as  might  have  been  actually  received  by,  and  was  in  the  hands  of  the  trustee,  or 
had  been  paid  away  by  him  to  his  prejudice. 

The  petition  was  founded  on  the  53d  and  55th  sections  of  the  Bankrupt  statute,  by 
the  first  of  which  it  is  provided,  "  That  at  the  time  and  place  appointed  for  the  said 
meeting  to  elect  a  trustee,  the  interim  factor  shall  exhibit  the  sederunt-book,"  &c. ; 
that  the  meeting,  if  satisfied  with  the  interim  factor,  "  shall  fix  his  remuneration,  and 
he  shall  receive  payment  thereof,  and  of  all  advances  made  by  him  out  of  the  funds  in 
his  hands ; "  and  "  tiie  interim  factor  shall  not  be  entitled,  in  respect  of  non-payment 
thereof,  or  on  any  other  ground,  to  retain  any  part  of  the  estate  ;  and  he  shall  be  bound 
forthwith  to  deliver  the  estate,  books,  title-deeds,  bills,  vouchers,  and  the  said  state, 
rental,  and  all  other  documents,  to  the  trustee,  who  shall  (if  sufficient  funds  have  not 
been  realized  by  the  interim  factor)  pay  the  said  remuneration  and  advances  out  of  the 
first  money  which  shall  come  into  his  hands." 

By  the  55th  section,  it  is  provided,  that  the  trustee  shall  pay  the  sum  allowed  to 
the  interim  factor  for  his  trouble  during  the  period  of  his  administration,  and  the 
expenses  incurred  by  him,  "  out  of  the  first  of  the  funds." 

Answers  having  been  lodged  for  the  trustee,  and  a  record  made  up, 

The  petitioner  pleaded; — 1.  Under  the  provisions  of  the  statute  founded  on,  he  was 
entitled  to  payment,  and  the  respondent  was  bound  to  make  payment  to  him  out  of  the 
first  money  which  came  into  his  hands.  2.  The  respondent  having  received  into  his 
hands  sufficient  funds  to  pay  the  balance  due  to  him,  or  the  greater  part  thereof,  he  was 
bound  [949]  to  have  so  applied  the  funds,  and  was  not  now  entitled  to  plead  that  the 
funds  were  exhausted  by  other  payments.  3.  Even  upon  the  footing  that  the  expense  of 
obtaining  the  sequestration  was  preferable  to  the  debt  due  to  the  petitioner,  there  was  a 
balance  in  the  respondent's  hands  on  1st  September  1844,  amounting  to  L.8,  14s.  81d., 
which  sum  the  respondent  ought  to  have  paid  over  to  the  petitioner. 

The  respondent  pleaded ; — 1.  It  was  incumbent  on  him  in  terms  of  the  Act  to  pay 
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out  of  the  funds  realized  by  him — let,  The  current  rents  of  the  premises  which  were 
occupied  by  the  bankrupt,  and  in  which  the  furniture  sold  was  situated ;  and  2d,  The 
expenses  incurred  in  getting  the  sequestration  awarded.  2.  The  only  right  conferred 
by  the  statute  on  the  petitioner,  qtM  interim  factor,  was  to  be  paid  any  balance  jastly 
due  to  him  out  of  the  first  available  funds  realized  by  the  trustee  out  of  the  estate.  3. 
The  respondent,  with  the  sanction  of  the  commissioners,  was  entitled  so  far  to  relieve 
himself  of  actual  and  necessary  expense  or  outlay  in  the  conducting  of  the  sequestra- 
tion, particularly  seeing  but  for  such  expense  being  incurred  no  funds  would  have  been 
realized,  and  that  he  had  no  claim  therefor  against  the  creditors. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  In  respect  it  appears 
by  the  minute  of  the  meeting  of  commissioners,  of  date  the  30th  October  1844,  that 
there  was  a  balance  in  the  hands  of  the  trustee  at  that  date,  amounting  to  the  sum  of 
L.8,  14s.  8^d.;  and  that,  by  the  53d  section  of  the  statute,  the  trustee  is  bound  to  pay 
the  advances  of  the  interim  factor,  and  the  remuneration  fixed,  out  of  the  first  money 
which  shall  come  into  his  hands ;  and  that  he  was  not  entitled  to  retain  the  said  sum  to 
account  of  the  expenses  incurred  by  him  in  the  business  of  the  sequestration  subsequent 
to  his  own  election ;  and  that  the  said  sum  is  greatly  less  than  the  balance  due  to  the 
petitioner ;  so  that  the  taxation  of  any  part  of  his  claim  for  expenses  is  unnecessary — 
Decerns  against  the  respondent  for  payment  of  the  said  sum  of  L.8,  14s.  8}d.,  with 
interest  since  the  30th  day  of  October  1844;  and  in  the  whole  circumstances  of  the 
case,  and  specially  in  respect  no  answer  was  made  to  the  demand  of  the  petitioner,  and 
also  of  the  very  reasonable  limitation  thereof  made  by  him  before  this  petition  was  pre- 
sented, finds  the  respondent  liable  in  expenses." 

M'Intosh  reclaimed,  but 

The  Court  adhered,  with  additional  expenses. 
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Alexander  Lawson  and  Others  (Cattanacii*s  Trustees,)  and  Andrew  Thom 

and  Others,  (M*Nab's  Trustees,)  Advocators. — More. 

John  Low,  Jun.,  Respondent. — Maitland, 

Lamllcn-d  and  Tenant^Process—ExpensesStat  6  Geo.  IV.  c.  160,  §  lOSheriff-Court 
Act  of  Sederunt,  §  61. — Circumstances  in  which  held,  that  where  a  party  had  lodged 
a  minute  abandoning  a  process  of  sequestration  for  rent,  and  consigned  a  sum  of 
money  to  meet  the  expenses  of  the  opposite  party,  which  were  ultimately  found  to  be 
less  than  the  sum  consigned,  a  second  application  for  sequestration  was  competent, 
though  made  prior  to  the  consignation  in  the  first. 

James  Cattanach  left  to  John  Low  certain  houses  and  lands,  near  Ferry-Port-on-Craig, 
and,  on  10th  February  1843,  with  consent  of  the  trustees  for  his  (Cattanach's)  creditors, 
presented  a  petition  to  the  Sheriff  of  Fifeshire  for  sequestration  against  Low,  for  the 
rent  of  crop  1842,  as  due  at  Whitsunday  and  Martinmas  preceding;  or,  at  all  events, 
the  first  half  due  at  Martinmas  preceding,  and  the  next  at  the  succeeding  Whitsunday, 
(1843). 

Low,  in  answer,  maintained  that  the  rent  was  not  payable  until  the  term  of 
Whitsunday  1843;  and,  moreover,  that  as  Cattanach  had  granted  a  disposition  in 
security  in  favour  of  John  M*Nab,  containing  an  assignation  of  the  rents  of  the  subjects, 
which  had  been  intimated,  he  had  no  title  to  insist  in  the  application. 

On  23d  May  1843,  a  minute  was  lodged  by  the  petitioners,  stating  that  they  were 
about  to  present  a  new  application,  and  that,  therefore,  they  "  abandon  the  proceedings 
in  the  present  cause,  and  are  ready  to  pay  the  respondent  his  expenses  therein,  as  the 
same  shall  be  taxed  by  the  auditor  of  Court;  reserving  right  to  the  petitioners  to  bring 
a  new  action." 

The  Sheriff  allowed  the  cause  to  be  abandoned,  on  payment  of  the  full  expenses  of 
process. 

The  same  day  on  which  the  minute,  abandoning  the  first  process,  was  lodged,  a 
second  petition  was  presented,  at  the  instance  of  Cattanach's  trustees,  with  consent  of 
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Cattanach  himself  for  any  interest  he  had,  and  of  John  M'Nab,  for  himself,  and  for  his 
interest,  praying  for  sequestration  for  the  half-year's  rent  due  at  the  Whitsunday  pre- 
ceding— and  the  Sheriff-substitute  pronounced  an  interlocutor,  by  which  he  granted 
warrant  for  sequestration. 

The  respondent  reclaimed  against  this  interlocutor,  by  what  was  termed  an  incidental 
petition,  on  the  ground  that  the  original  process  was  still  in  dependence,  the  condition 
of  the  petitioners  being  allowed  to  abandon  it,  viz.  payment  of  expenses,  not  having 
been  implemented.  [961]  The  petitioners  then  consigned  L.5  with  the  clerk  of  Court 
to  cover  these  expenses,  and  thereafter  lodged  a  minute,  authorizing  the  respondent  to 
draw  L.2,  168.,  being  the  ascertained  amount  thereof. 

The  Sheriff-substitute,  after  advising  with  the  Sheriff,  pronounced  the  following 
interlocutor : — "  In  respect  that,  at  the  date  of  the  present  petition  for  sequestration, 
the  former  process  of  sequestration,  at  the  instance  of  the  petitioners  against  the  respon- 
dent, continued  to  constitute  a  lis  pendens^  finds  the  said  petition  incompetent,  and  dis- 
misses the  same  :  Finds  the  petitioners  liable  in  expenses,  subject  to  modification."  ^  • 

Previous  to  this  interlocutor,  the  rent  sequestrated  for  had  been  consigned  with  the 
clerk  of  Court,  and  paid  over  to  the  petitioners,  and  the  sequestration  in  consequence 
recalled. 

The  petitioners  advocated  and  pleaded  ; — 

1.  Under  the  statute  6  Geo.  lY.  c.  120,  §  10,  and  the  Acts  of  Sederunt  regulating 
the  forms  of  process  in  Sheriff-courts,  it  was  not  necessary  that  the  expenses  of  the 
action,  which  had  been  abandoned,  should  be  ascertained  and  paid  before  any  new  action 
could  be  raised.  It  was  true,  that  to  enable  the  pursuer  to  abandon  the  action,  he  must 
pay  the  expenses  to  the  defender,  otherwise  the  action  must  be  dismissed  by  the  Judge, 
and  expenses  found  due.  But  the  new  action  might  be  raised  before  the  expenses  were 
either  paid  or  ascertained,  and  had  no  connexion  either  with  the  payment  of  these 
expenses,  or  with  the  abandonment  of  the  first  action.  A  new  action  might  competently 
be  raised  while  the  other  was  in  dependence,  and  this  new  action  must  be  disposed  of 
on  its  own  merits.  It  might  be  dismissed  as  being  unnecessary,  if  it  were  really  so,  or 
it  might  be  conjoined  with  the  original  action,  if  it  should  contain  any  additional  con- 
clusions, or  if  it  should  be  raised  at  the  instance  of  any  new  party,  or  if  any  other  good 
reason  could  be  stated  for  raising  it.  The  mere  circumstance  that  a  previous  action  was 
in  dependence,  had  never  hitherto  [962]  been  held  to  render  incompetent  a  new  action  ; 
and  it  would  be  singularly  inexpedient,  and  might  lead  to  the  most  unjust  results,  were 
the  doctrine  laid  down  in  the  interlocutor  now  under  review  to  be  sustained.  It  might 
happen  that  the  first  action  had  been  abandoned  solely  in  consequence  of  some  technical 
objection  to  the  execution  of  the  summons,  or  to  the  form  of  the  action ;  and,  if  this 
were  to  occur  a  day  or  two  before  prescription  had  run  upon  a  bill  of  exchange,  or  upon 
an  open  account,  it  would  be  unjust  to  hold  that  such  mistake  could  not  be  remedied 
by  immediately  raising  a  new  action,  and  getting  it  executed  in  correct  form.  But, 
according  to  the  doctrine  of  the  interlocutor  now  under  review,  such  new  action  would 
be  incompetent  till  the  expenses  of  the  first  action  had  been  ascertained  and  paid,  and 
it  would  thus  be  put  in  the  power  of  the  defender  to  let  the  prescription  elapse  before 
it  was  possible  for  the  pursuer  to  raise  his  new  action.     2.  The  respondent,  holding  in 

^  "  NoTB. — The  right  of  a  pursuer  to  abandon  an  action  before  decree  of  absolvitor 
has  been  pronounced,  depends  on  the  Act  of  Sederunt,  and  must  be  regulated  by  its 
terms,  which  expressly  require  payment  of  full  expenses  as  a  condition  of  the  abandon- 
ment Until  the  condition  is  implemented,  the  abandonment  is  not  completed,  but  the 
process  continues  a  lis  pendens,  in  which  the  defender  may  insist  on  obtaining  his  decree 
of  aheolvitor,  if  that  be  otherwise  competent.  In  the  present  instance,  the  expenses 
were  not  even  modified  or  ascertained.  The  Sheriff  has  great  doubts  whether  the  con- 
signation of  a  random  sum  to  cover  the  expenses,  would  be  held  sufficient  compliance 
with  the  Act  of  Sederunt.  But,  in  this  case,  no  such  consignation  was  made  until  after 
the  date  of  the  petition  in  the  present  application,  and  even  until  after  the  date  of  an 
incidental  petition  by  the  respondent,  in  which  the  fact  of  the  failure  to  comply  with 
the  terms  of  the  Act  of  Sederunt  had  been  noticed  and  founded  on.  Although  the 
petition  has  been  thrown  out  on  a  point  of  form,  the  Sheriff  would,  under  the  circum- 
stances, have  thought  the  respondent  entitled  to  full  expenses,  had  not  the  respondent, 
by  refusing  to  close  the  record,  caused  a  very  unnecessary  accumulation  of  procedure/' 
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his  own  hands  the  whole  year's  rent  of  the  subjects  in  question,  amounting  to  L.35y 
which  was  far  more  than  sufficient  to  pay  any  expenses  which  could  be  awarded  in  the 
first  action,  it  must,  in  all  reasonable  construction,  be  held  that  these  expenses,  which 
he  was  entitled  to  deduct  from  the  rent,  were  truly  paid  to  him,  as  soon  as  the  abandon- 
ment of  the  action  was  duly  notified.  3.  The  pursuers  having  consigned  with  the  clerk 
of  Court  the  sum  of  L.5,  to  meet  any  expenses  which  might  be  awarded  in  the  first 
action,  in  consequence  of  its  abandonment ;  and  these  expenses  having  been  afterwards 
taxed  at  L.2,  IGs.,  the  pursuers  did  more  than  they  were  bound  to  do  in  consigning  the 
said  sum.  4.  As  the  second  process  was  raised  at  the  instance  of  M'Nab,  an  heritable 
creditor,  who,  according  to  one  of  the  defences  stated  in  the  first,  was  the  only  party 
entitled  to  raise  it,  it  might  have  been  competently  raised  and  insisted  in,  even  though 
the  first  action  had  never  been  abandoned  at  all.  And  it  was,  therefore,  a  mistake  to 
hold — even  assuming  the  Sheriff's  doctrine  in  other  respects  to  be  correct — that  this 
action  could  not  be  competently  raised  till  the  expenses  in  the  first  action  were  pradd. 
5.  If  the  reason  assigned  for  dismissing  the  action  be  well  founded,  it  ought  to  have 
been  stated  and  disposed  of  as  a  preliminary  defence.  But  not  only  was  no  such  defence 
pleaded,  but  the  action  was  sustained,  and  the  record  closed,  and  various  interlocutors 
upon  the  merits  pronounced,  which  are  long  ago  final,  and  which  have  been  implemented 
by  the  parties,  and  which  the  Sheriff  had  no  power  to  recal.  How,  after  all  this,  the 
action  was  to  be  dismissed,  or  what  was  to  be  the  effect  of  such  dismissal,  it  was  not 
easy  to  see. 

The  respondent  pleaded ; — 

1.  By  the  10th  section  of  the  Judicature  Act,  and  the  61st  section  of  the  Sheriff- 
court  Act  of  Sederunt  relative  thereto,  payment  of  the  defender's  expenses  was  a  condi- 
tion precedent  of  abandoning  an  action,  and,  until  these  had  been  paid,  the  action 
subsisted,  and  the  defender  might  [963]  take  decree  of  absolvitor.  2.  As  the  second 
action  here  had  been  raised  before  the  expenses  in  the  first  had  been  paid,  or  a  sum  con- 
signed to  meet  them,  there  was  a  lis  pendens  existing,  which  warranted  the  interlocutor 
complained  of.  3.  The  objection  founded  on  lis  pendens  could  not  be  removed  by  the 
consignation,  in  the  first  action,  of  a  random  sum  to  cover  the  expenses. 

The  Lord  Ordinary  pronounced  the  following  interlocutor: — "Finds  that,  on  the 
10th  of  February  1843,  the  advocator,  James  Cattanach,  with  the  consent  of  the  trustees 
for  his  creditors,  for  their  interest,  presented  an  application  for  sequestration  against  the 
respondent  Low,  for  the  rent  of  crop  1842,  as  due  at  Whitsunday  and  Martinmas  pre- 
ceding, or,  at  all  events,  the  first  moiety  due  at  Martinmas  preceding,  and  the  next  at 
WhitsundjEiy  1843 :  Finds  that,  in  answer,  the  respondent,  inter  cdia,  maintained  that 
the  rent  was  not  payable  until  the  term  of  Whitsunday  1843 ;  and  that  the  petitioner, 
Cattanach,  having  granted  a  disposition  in  security  in  favour  of  one  John  M'Nab,  con- 
taining an  assignation  to  the  rents,  which  had  been  intimated,  he  had  no  title  to  insist 
in  the  application :  Finds  that,  on  the  23d  May  1843,  a  minute  was  lodged  in  the  said 
application,  in  which  the  petitioners  stated  that  they  were  about  to  present  a  new 
application,  and,  therefore,  they  *  abandon  the  proceedings  in  the  present  cause,  and  are 

*  ready  to  pay  the  respondent  his  expenses  therein,  as  the  same  shcdl  be  taxed  by  the 
^  auditor  of  Court — reserving  right  to  the  petitioners  to  bring  a  new  action : '  Finds 
that,  on  the  same  day,  the  Sheriff  allowed  the  cause  to  be  abandoned,  on  payment  of 
the  full  expenses  of  process — reserving  to  the  parties  to  bring  a  new  action,  if  otherwise 
competent :  Finds  that,  on  the  said  23d  day  of  May,  the  present  application,  at  the 
instance  of  the  trustees  of  the  said  James  Cattanach,  with  consent  of  the  said  James 
Cattanach,  for  any  right  or  interest  he  had,  and  of  the  said  John  M^Nab,  for  himself 
and  for  his  interest,  was  made,  praying  for  sequestration  for  one  half-year's  rent,  as  due 
at  Whitsunday  preceding — thus  giving  effect  to  the  plea  of  the  respondent;  and,  on 
the  said  23d  day  of  May,  the  Sheriff  *  having  considered  this  petition,  and  the  former 

*  case  at  the  petitioner's  instance  against  the  respondent  haviog  been  abandoned,  in 

*  terms  of  the  Act  of  Sederunt/  granted  warrant  of  sequestration :  Finds  that  the  sum 
of  L.17,  10s.,  being  the  half-year's  rent,  was  consigned — and  that  it  was  maintained 
that,  as  the  expenses  in  the  former  proceedings  had  not  been  paid,  there  was  an  undue 
accumulation  of  actions:  Finds  that,  on  the  7th  June  1843,  the  rent  of  L.17,  10s.,  to 
become  payable  at  Martinmas,  was  also  consigned ;  and,  in  respect  of  the  said  consigna- 
tion, the  sequestration  was  recalled  on  8th  June,  and  the  rent  was  received  up  by  the 
petitioners  on  the  22d  of  that  month  :  Finds  that  a  record  was  afterwards  made  up,  in 
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which  the  respondent  attempted  to  bring  forward  a  claim  of  damages,  which  was  repelled 
bj  the  Sheriff  as  incompetent :  Finds  that,  in  the  original  application,  the  respondent, 
on  30th  May  1843,  presented  a  [964]  reclaiming  petition  against  the  interlocutor  allow- 
ing the  canse  to  be  abandoned,  and  that  the  petitioners  consigned  the  sum  of  L.5  to 
answer  the  claim  of  expenses,  the  amount  of  which,  as  afterwards  claimed  at  the  sum  of 
L2,  IGs.,  was  agreed  to  be  paid  by  the  petitioners :  And  finds  that,  notwithstanding 
SEQch  consignation,  and  the  actual  recovery,  under  the  present  proceedings,  of  the  whole 
rent  due,  the  plea  of  lis  pendens,  in  respect  of  the  application  abandoned  in  manner 
foresaid,  has  been  sustained  by  the  interlocutor  now  brought  under  review :  Finds  that 
the  present  application  was  in  itself  competent  and  regular,  and  that  the  former  proceed- 
ings, which  were  objected  to  by  the  respondent  as  irregular,  both  with  respect  to  the 
terms  at  which  the  rent  was  demanded,  and  for  the  want  of  concurrence  on  the  part  of 
John  M'Nab,  to  which  pleas  effect  was  given  in  the  new  application,  did  not,  after  the 
former  application  had  been  abandoned,  and  more  especially  after  consignation  of  a  sum 
to  answer  expenses,  constitute  any  lis  pendens,  so  as  to  include  the  present  application  : 
Therefore  advocates  the  cause,  alters  the  interlocutors  of  the  Sheriff  complained  of ;  and, 
in  respect  of  the  consignation  and  payment  of  the  rent,  finds  any  further  procedure  on 
the  merits  of  the  application  unnecessary,  and  decerns :  Finds  the  respondent  liable  in 
the  expenses  incurred,  both  in  the  inferior  court  and  this  Court." 
The  respondent  reclaimed. 

LoBD  Jkffhbt. — Lis  pendens  is  not  an  objection  to  the  competency  of  a  summons 
being  called  in  Court  It  may  be  a  good  objection  to  further  procedure  in  the  action 
till  the  matter  involved  in  the  previous  process  has  been  exhausted,  but  not  to  the 
(xmvening  of  the  party  in  curiam.  The  respondent,  I  have  no  doubt,  must  be  found 
liable  in  expenses. 

LoBD  FuLLBBTON. — Were  the  question  quite  purely  raised  here — whether  a  party  is 
entitled  to  raise  a  second  action  without  having  made  payment  of  the  expenses  of  the 
first,  which  he  has  abandoned,  I  should  not  think  it  so  dear.  That  would  not  be  a 
question  of  lis  pendens,  but  one  under  the  statute.  When  the  statute  says  that  a  party 
shall  be  entitled  to  abandon  an  action  only  upon  payment  of  the  previous  expenses,  it 
would  be  difficult  to  hold  that  he  is  entitled  to  raise  a  new  action  without  payment  of 
them.  For  if  the  expenses  are  not  paid,  the  first  action  is  not  abandoned,  and  decree 
may  go  out  in  it  at  the  instance  of  the  other  party,  and  form  res  judicata.  But,  in  this 
case,  the  difficulty  is  removed  by  the  consignation ;  enough  has  been  consigned  to  cover 
the  expenses,  which  is  quite  sufficient ;  and  on  that  principle  I  think  the  case  is  quite 
dear. 

Lord  Maokenzie. — I  take  the  same  view ;  I  think  the  consignation  was  quite 
efficient,  and  that  it  was  just  equivalent  to  payment.  I  do  not  think  the  statute  gives 
8  party  the  power  of  abandoning  an  action  until  the  expenses  are  paid  or  consigned. 
He  may  say  he  abandons  it ;  but  that  is  oidy  abandoning  his  own  pleas,  for  the  opposite 
party  may  still  take  judgment  against  him.  On  the  whole,  in  this  particular  case,  I 
agree  in  the  result  which  has  been  come  to  by  the  Lord  Ordinary.  I  do  not  think  the 
statute  says  that  a  new  action,  raised  before  the  expenses  in  a  previous  one  are  paid, 
is  to  be  an  absolute  nullity  \  but  that  is  a  question  which  we  do  not  require  to  decide 
here. 

[966]  LoBD  Prbsidrnt. — I  agree  in  the  special  circumstances  of  the  case,  and  think 
that  there  is  no  ground  for  altering  the  finding  as  to  expenses. 

The  Court  accordingly  adhered,  with  additional  expenses. 


Ko.  159.  VU.  Dunlop  965.    2  July  1845.     lat  Div.— Lojd  Wood. 

The  College  of  Glasgow,  Pursuers. — Sandford. 

The  Trustees  of  Hugh  Earl  of  Eglinton,  Defenders. — Sol.-Oen,  Anderson — 

R,  Henderson — Johnston — P.  Fraser, 

Teinds—Tittdar — Parish — Proof, — Circumstances  in  which  held,  that  the  payment  for 
200  years  of  "  two  and  a  half  bolls  parsonage,"  from  certain  lands  in  one  parish  to 
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the  titular  of  another  parish,  did  not  give  him  a  right  to  the  whole  teinds  of  these 
lands,  on  the  ground  that  they  were  rental  bolls,  in  a  question  with  the  titular  of  the 
teinds  of  the  parish  in  which  the  lands  were  actually  situated,  and  who  was  proved 
to  have  also  drawn  teinds  from  the  lands. 

The  Principal  and  Professors  of  the  College  of  Glasgow,  as  titulars  of  the  teinds  of 
the  parish  of  Eilbride,  brought  a  process  of  valuation  of  the  lands  of  Threeplands, 
belonging  to  the  trustees  of  Hugh  last  Earl  of  Eglinton,  under  the  Acts  1633,  c  17  and 
19,  and  1690,  c.  30.  The  title  of  the  College  to  the  teinds  of  Threeplands  was  thus 
set  forth  in  the  summons : — "  That  conform  to  Act  of  Parliament,  dated  28th  June  1617, 
and  to  precept  from  Chancery,  dated  11th  June  1618,  in  favour  of  the  said  College  and 
the  then  professors  thereof,  and  their  successors  in  office,  and  instrument  of  sasine 
following  thereon,  dated  the  2d,  and  recorded  in  the  general  register  of  sasines  the  19th 
days  of  February  1620,  the  pursuers  are  titulars,  and  have  always  possessed,  bruicked, 
and  enjoyed,  inter  cUia,  All  and  Haill  the  kirk  of  Kilbride,  called  of  old  the  chanterie 
of  Glasgow,  lying  within  the  diocese  of  Glasgow,  with  the  haill  maills,  farms,  teinds, 
teind-sheaves,  small  teinds,  fruits,  rents,  profits,  emoluments,  and  duties  whatsomever, 
pertaining  or  belonging  to  the  said  kirk,  and  comprehending,  inter  cUiOj  the  teinds  of  the 
following  lands — viz.  the  lands  of  Threepland,"  &c. 

The  Earl  of  Eglinton's  trustees  stated,  as  a  preliminary  defence,  that  no  sufficient 
title  to  pursue  had  been  libelled  by  the  College,  and  that  the  tide  libelled  had  no 
reference  to  the  teinds  of  the  lands  of  Threeplands. 

The  Lord  Ordinary  reserved  the  discussion  of  the  preliminary  defence,  and  a  record 
was  made  up. 

The  pursuers  averred,  that  the  lands  of  Threeplands  were  in  the  parish  [966]  of 
Kilbride,  and  that  for  more  than  a  century  the  teinds  of  these  lands  had  been  paid  to 
the  College  of  Glasgow  as  titulars  of  that  parish,  at  certain  agreed  on  commutation  or 
rental  bolls,  described  as  parsonage  bolls,  or  sums  of  money,  latterly  yielding  from 
L.2,  6s.  to  L.5,  15s.  yearly,  and  that  this  payment  was  regularly  made  down  to  the 
year  1802;  about  which  time  the  College  executed  inhibitions  against  the  heritors; 
and  that  the  teinds  of  every  year  since  that  time  have  been  given  up  in  the  CoU^ 
accounts  as  arrears. 

The  defenders  averred,  that  the  lands  of  Threeplands  lay  wholly  within  the  parish 
of  Eagleshame,  and  that  no  part  of  them  was  in  the  parish  of  Kilbride  ;  that  they  were 
patrons  and  titulars  of  the  parish  of  Eagleshame,  and  that  they  and  their  predecessors 
had,  for  nearly  two  centuries,  been  in  possession  of  the  teinds  of  that  parish,  including 
those  of  the  lands  of  Threeplands.  They  admitted  that,  for  a  considerable  time,  two 
bolls  and  a  half  of  meal  were  paid  to  the  College  of  Glasgow,  but  denied  that  these 
were  paid  as  the  teind  of  the  lands  of  Threeplands. 

On  the  21st  December  1838,  the  Lord  Ordinary  pronounced  the  following  inters 
locutor : — '*  Finds  that  the  pursuers  have  set  forth  in  the  summons  a  sufficient  title  to 
pursue  the  present  action,  if  it  shall  be  proved  that  the  teinds  of  the  defenders'  lands 
really  were  comprehended  in  the  recent  grant  confirmed  by  statute,  which  is  now 
libelled  on:  Therefore,  before  further  answer,  and  with  a  view  to  prepare  the  case 
for  a  decision  on  all  points,  grants  the  pursuers  a  proof  of  the  allegations  in  their 
condescendence,  and  also  of  the  annual  value  of  the  lands  and  teinds  as  set  forth  in  the 
summons,  and  grants  the  defenders  a  conjunct  probation,  as  well  as  a  proof  of  their  own 
allegations  in  their  statement  of  facts." 

This  interlocutor  was  adhered  to  on  a  reclaiming  note  by  the  defenders ;  and  both 
parties  accordingly  led  a  proof  of  their  averments,  as  allowed  by  it. 

The  pursuers  led  a  parole  proof,  to  show  that  the  lands  of  Threeplands  were  in  the 
parish  of  Kilbride,  which  consisted  principally  of  the  evidence  of  old  people  connected 
with  the  district,  who  remembered  certain  disputes  which  had  taken  place,  whether 
Threeplands  belonged  to  Kilbride  or  Eagleshame — it  being  said  that  the  name  of  the 
lands  was  derived  from  these  disputes. 

The  defenders  produced  a  great  number  of  plans,  rentals,  tacks,  and  other  ancient 
documents,  extending  over  a  period  of  200  years,  in  which  the  lands  were  uniformly 
described  as  situated  in  the  parish  of  Eagleshame ;  while  in  all  the  rentals  of  the 
putsuers,  with  one  exception,  they  were  also  described  as  belonging  to  that  parish. 
Cases  having  been  ordered,  the  pursuers  pleaded ; — 


vn  DvBlop.   OOLLBOB  OF  0LA800W  V.  EARL  OF  BOLINTONS  TRUSTEES.        807 

1.  That  assumiog  Threeplands  to  be  locally  sitnated  in  the  parish  of  Eagleshame, 
(hat  was  no  answer  to  the  claim  of  the  College  in  point  of  [967]  law,  as  it  is  notorious 
that  lands  locally  situated  in  one  parish  often  pay  teinds  to  the  titulars  of  another 
parish.^  2.  That  the  predecessors  of  the  defenders  having  for  nearly  two  centuries  paid 
to  the  College  certain  bolls  in  commutation  of  the  teinds,  as  rental  bolls,  the  titulars 
had  8  right  at  any  time  to  use  inhibition,  and  to  claim  the  full  teind ;  and  that  it  was 
Dot  necessary  in  support  of  this  right  to  produce  a  tack  of  the  teinds,.  as  rental  bolls 
may  be  paid  either  in  virtue  of  a  written  rent-roll,  or  simply  by  use  of  payment.^  Proof 
of  the  usage  of  pa3^ng  rental  bolls  was  therefore  all  that  was  required ;  and  the  books 
of  the  College  showed,  that  from  a  period  immediately  subsequent  to  the  time  when  the 
right  to  the  teinds  of  Kilbride  was  obtained,  the  tenants  of  Threeplands  had  been  in 
use  to  pay  two  and  a  half  bolls,  which  were  described  as  parsonage,  and  could  not  be 
eoDffldered  to  be  any  thing  else  than  rental  boUs. 

The  defenders  pleaded ; — 

1.  That  for  nearly  two  centuries  the  Eglinton  family  had  been  in  possession,  as 
titulars  of  the  parish  of  Eagleshame,  of  the  teinds  of  Threeplands,  which  were  now 
claimed  by  the  pursuers,  and  these  teinds  had  all  along  been  localled  upon  for  the 
stipend  of  the  minister  of  Eagleshame ;  that,  in  particular,  by  a  contract  entered  into 
between  the  Earl  of  Eglinton  and  the  then  minister  of  Eagleshame,  with  consent  of  the 
(ntsbytery,  in  the  year  1665,  a  stipend  was  modified  from  the  lands  of  Threeplands  to 
the  minister  of  Eagleshame,  and  the  stipend  thus  modified  continued  to  be  paid  down 
to  the  year  1791 ;  and  that,  by  the  subsequent  localities,  these  lands  were  also  allocated 
upon  for  the  teinds  of  Threeplands.  2.  That  it  having  been  established  by  the  proof, 
that  Threeplands  is  in  the  parish  of  Eagleshame,  of  which  they  were  undisputed  titulars, 
it  was  incumbent  upon  the  pursuers  to  produce  a  clear  and  undoubted  right  to  the 
teinds  of  these  lands,  and  to  show  an  express  title  preferable  to  their  otherwise  exclusive 
right  to  them.  But  the  title  produced  by  the  pursuers  had  no  reference  to  the  lands 
in  question,  as  it  applied  to  the  parish  of  Kilbride,  in  the  county  of  Lanark,  and  not  to 
any  lands  in  the  parish  of  Eagleshame,  in  the  county  of  Renfrew.  That  the  claim  of 
the  pursuers,  in  point  of  law,  rested  on  the  alleged  continuous  payment  of  two  and  a  half 
bolls,  and  was  therefore  founded  upon  prescription,  and  the  acquisition  thereby  of  the 
teinds  as  part  and  pertinent  of  the  kirk  of  Kilbride ;  but  that  the  payment  of  teind  for 
any  length  of  time,  from  lands  lying  in  another  parish,  could  not  give  the  pursuers  a 
prescriptive  right  to  the  teinds  of  the  lands  from  which  these  teinds  were  paid,  as  part 
and  pertinent  of  their  g^nt.  That  the  only  case  in  which  teinds  have  been  held  to 
have  been  carried  as  part  and  pertinent,  were  of  a  quite  different  [968]  and  very  special 
nature ;'  and  that  the  pursuers,  merely  as  representing  the  kirk  of  Eilbride,  and  with- 
out any  title  whatever,  either  personal  or  completed  by  infeftment,  to  the  teinds  of 
Threeplands,  could  not  acquire  a  prescriptive  right  to  the  teinds  of  these  lands  by  the 
nse  of  payment  alone,  even  if  found  to  have  been  made  in  the  manner  alleged.^  3.  That 
even  although  there  was  nothing  in  the  pursuers'  title,  or  the  nature  of  the  subjects, 
which  prevented  the  teinds  of  Threeplands  from  being  claimed  as  part  and  pertinent  of 
the  kirk  of  Kilbride,  still  the  claim  made  for  them  as  part  and  pertinent  of  a  grant  of 
other  teinds,  could  not  compete  with  the  express  right  to  the  same  teinds  existing  in 
the  defenders.^  4.  That,  admitting  that  there  had  been  a  payment  of  two  and  a  half 
bolls  to  the  College,  this  was  not  a  payment  of  the  teinds  of  Threeplands,  or  a  recogni- 
tion of  the  right  of  the  pursuers  to  draw  these  teinds.  That  it  was  incumbent  on  the 
poisuers  to  prove  that  the  payment  of  these  bolls,  or  their  price,  was  a  payment  in  full 
of  the  whole  teind  due  from  the  lands ;  but  that  in  none  of  the  documents  founded  on 
were  they  ever  termed  rented  bollSy  that  they  could  not  be  assumed  to  be  such,  and  that 
the  whole  argument  of  the  pursuers  on  this  head  was  therefore  inapplicable.  That 
whatever,  therefore,  was  the  origin  of  this  payment  of  two  and  a  half  bolls — whether 

i2Ersk.  10,  11. 

«2Er«k.  10,  §  25;  Lennox,  March  22,  1626,  (Mor.  15,328);  Galloway,  Jan.  13, 
1629,  (M.  15,329);  CoUege  of  Glasgow,  Feb.  20,  1633. 

<  Scot,  (Mor.  15,638);  Callander,  (Mor.  15,649);  Ramsay  v,  Bose,  (HaUes,  756). 

*  Council  on  Tithes,  Vol.  II.  p.  68  ;  Elchies  voce  Teinds,  No.  26. 
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(2  &  42). 
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it  was  to  be  regarded  as  a  ground-annual,  or  teind,  or  any  other  innominate  fixed  annual 
burden — it  could  not  be  held  to  give  a  right  to  the  whole  teinds  to  the  titulars  of 
Kilbride.  5.  That  the  payment  of  the  two  and  a  half  bolls  had  not  been  of  the  con- 
tinuous character  alleged  by  the  pursuers,  but  had  taken  place  only  in  a  few  isolated 
instances ;  that  the  entries  in  the  College  rentals,  except  in  a  few  of  the  earliest,  were 
not  entries  of  payments  actually  made,  but  of  payments  to  be  made ;  and  that  the  claim 
of  the  pursuers  was  therefore  still  more  untenable  from  the  irr^ularity  of  the  payment. 
The  Lord  Ordinary  reported  the  case,  accompanying  his  interlocutor  with  the  sub- 
joined note.^ 

1  a  ]SfoTB. — The  pursuers  have  proved  by  the  titles  founded  on  by  them  that  they 
are  the  titulars  of  the  teinds  of  Kilbride,  and  it  is  as  titulars  of  these  teinds  that  they 
claim  the  teinds  of  the  lands  of  Threeplands,  which  they  say  form  a  part  of  them, 
and  which  they  accordingly  allege  have  for  a  long  period  been  possessed  by  them  with 
the  rest  of  the  teinds  comprehended  in  the  grant.  It  is  therefore  clear  that  the  pursuers 
have  produced  no  express  title  to  the  teinds  in  question.  The  defenders,  again,  have 
proved  by  the  titles  which  they  found  on,  the  earliest  commencing  in  1611,  combined 
with  the  Act  1690,  that  the  Eglinton  family  are,  and  have  been  from  1690  downwards, 
the  patrons  and  titulars  of  the  teinds  of  the  parish  of  Eagleshame ;  and  they  maintain 
that  as  such  the  teinds  of  the  lands  of  Threeplands,  of  which  lands  they  are  the  heritors, 
belong  to  them. 

*'  It  seems  to  be  sufficiently  instructed  that  the  lands  of  Threeplands  lie  in  the 
parish  of  Eagleshame,  and  not  in  the  parish  of  Kilbride.  There  is  some  evidence  to 
show  that  the  locality  of  these  lands,  as  in  the  one  or  the  other  of  these  parishes,  had 
at  a  remote  period  been  a  subject  of  doubt  or  dispute ;  but  however  that  may  bear 
upon  the  evidence  of  the  possession  of  the  teinds  of  Threeplands,  to  which  the  pursuers 
appeal  as  establishing  their  rights  to  them,  it  is  thought  that,  as  respects  the  present 
'question,  the  lands  must  be  taken  to  be  in  point  of  fact  situated  in  the  parish  of  Eagles- 
hame, and  the  question  at  issue  disposed  of  upon  that  footing.  Indeed,  the  pursuers 
appear  to  admit  that  they  must  argue  their  case  and  make  good  their  claim  upon  that 
assumption. 

"  In  this  state  of  title  on  either  side,  and  of  the  locality  of  the  lands,  the  right  to 
the  teinds  of  which  is  in  controversy,  the  presumption,  apart  from  possession,  would  be 
in  favour  of  the  defenders,  and  against  the  claim  brought  forward  by  the  pursuers. 
Still  there  is  nothing  in  the  fact  of  the  lands  of  Threeplands  being  loc^y  situated  in 
the  parish  of  Eagleshame,  which  in  law  presents  an  absolute  bar  to  the  pursuers,  as 
titulars  of  the  teinds  of  Kilbride,  having  right  to  the  teinds  of  these  lands.  At  the 
same  time,  as  that  right  is  not  said  to  stand  upon  any  express  title,  but  merely  upon 
the  general  title  on  which  the  pursuers  found,  and  as  it  is  only  by  that  general  title 
being  explained  and  fortified  by  possession,  that  it  can  be  established  to  comprehend 
within  it  the  teinds  of  the  lands  of  Threeplands,  lying  in  a  different  parish,  it  is  clear 
that  to  have  that  effect  the  possession  proved  must  be  a  possession  which  is  attributable 
to  the  title  to  which  it  is  ascribed,  and  is  what  in  law  amounts  to  a  full  possession  of 
the  whole  teinds  of  the  lands. 

*'  Upon  this  point  there  is,  it  is  apprehended,  abundant  evidence  of  an  actual  pay- 
ment, for  a  very  long  period,  of  two  bolls  two  firlots  meal  for  parsonage,  or  an  equivalent 
in  value,  having  been  made  from  the  teinds  of  Threeplands  to  the  pursuers  or  their  pre- 
decessors, and  which  only  ceased  in  1803,  upon  the  pursuers  u6ing  an  inhibition  of 
teinds,  in  consequence  of  their  demand  for  the  actual  amount  of  the  whole  teinds  not 
having  been  acceded  to  by  the  defenders.  Indeed  it  appears  that  the  possession  thus 
relied  on  by  the  pursuers  was  had  by  the  College  of  Glasgow  for  forty  years  prior  to  the 
Act  of  1690,  founded  on  by  the  defenders  as  giving  them  right  to  the  teinds  of  Threep- 
lands, and  which  Act  contains  a  provision  saving  the  right  to  teinds  previously  disposed 
of.  The  pursuers  say  that  this  possession  was  in  truth  a  complete  possession  by  them, 
as  titulars,  of  the  entire  teinds  of  Threeplands  by  rental  bolls,  or  a  fixed  quantity  in  lieu 
of,  and  as  commutation  for,  the  full  value  of  the  teind ;  and  they  have  argued,  that 
when  the  nature  of  the  proof  is  considered,  and  the  whole  circumstances  of  the  case, 
this  is  the  sound  conclusion  to  arrive  at. 

''  On  the  other  hand,  the  defenders  allege,  that  although  the  payment  just  noticed 
was  made  to  the  College  of  Glasgow,  the  teinds  of  the  lands  of  Threeplands,  situated  in 
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[989]  At  adviaing, 

LoBD  President. — ^The  first  question  in  the  present  case  is  in  regard  to  the 
[970]  possession,  and  whether  the  proof  on  this  point  be  sufficient.  It  certainly  does 
appear  to  be  indisputable,  that  the  College  have  right  to  the  teinds  of  the  parish  of 
Kilbride ;  and  they  aver,  that  in  virtue  of  that  right  they  have  drawn  teinds  from  the 
lands  of  Threeplands.  They  maintain  that  the  right  they  have  thus  exercised  has  been 
80  in  virtue  of  their  royal  grant.  Now  I  must  say,  that  it  appears  to  me  to  be  difficult 
to  hold  Threeplands  to  be  in  the  parish  of  Kilbride,  in  the  face  of  the  evidence  which 
the  defenders  have  adduced.  I  no  doubt  see,  that  some  evidence  of  old  people  has 
been  led,  in  order  to  establish  that  there  had  formerly  been  a  dispute  as  to  the  locality  of 
the  landjB,  and  that  Threeplands  was  not  in  the  parish  of  Eaglesbame,  in  the  county  of 
Renfrew,  but  in  the  parish  of  Kilbride,  in  the  county  of  Lanark.  But  all  this  sort  of 
evidence  is  entitled  to  very  little  weight ;  it  neither  extends  to  an  ancient  date,  nor  is  it 
precise  or  definite  in  itself.  The  mass  of  documentary  evidence  which  the  defenders 
have  laid  before  us,  renders  it  quite  clear  that  Threeplands  is  in  Eaglesbame,  in  the 
county  of  Benfrew  ;  and  out  of  all  these  plans,  rentals,  tacks,  and  other  documents  laid 
before  us,  in  order  to  settle  this  point  as  to  the  lie  of  the  lands,  none  appears  more  con- 
clusive to  my  mind  than  the  fact^  that  in  making  out  the  old  freehold  qualifications, 
these  lands  were  always  treated  as  in  the  county  of  Benfrew.  We  all  remember  the 
strictnees  with  which  in  former  times  these  matters  were  scrutinized,  and  especially  was 
this  the  case  in  a  county  so  often  and  keenly  contested. 

Holding,  therefore,  the  pursuers  to  have  entirely  failed  on  this  part  of  their  case, 
the  question  now  remains,  whether  the  drawing  two  boUs  two  firlots,  for  a  long  period 
of  time,  is  sufficient  to  give  them  a  right,  where  otherwise  they  would  not  possess  it. 
An  ingenious  attempt  has  been  made  to  show  tbat  such  payments  were  never  actually 
made,  and  that  the  instances  in  which  it  is  said  they  were  made  were  at  distant 
intOTvals,  and  originated  in  mistake.     I  cannot,  however,  adopt  this.     I  hold  that  these 


the  parish  of  Eaglesbame,  were,  in  the  ordinary  course  of  law,  subject  to  the  payment 
of  stipend  to  the  minister  of  that  parish — that  part  of  the  stipend  was  localled  upon 
them  as  early  as  1685 — and  that  in  the  different  augmentations  (but  to  which  the 
GoU^^  of  Glasgow  was  no  party)  they  have  been  taken  into  view  as  part  of  the  proper 
teinds  of  that  parish  in  modifying  the  stipend ;  and  they  maintain  that  the  proof,  there- 
fore, truly  goes  to  this,  that  the^teinds  of  Threeplands  were  in  possession  of  the  family  of 
Eglinton,  t£e  heritors  of  the  lands,  as  titulars  of  the  teinds  of  the  parish  of  Eaglesbame, 
and  that  the  annual  payment  out  of  these  teinds  made  to  the  College  of  Glasgow  cannot 
be  held  to  have  been  drawn  as  an  equivalent  for  the  actual  teind,  in  virtue  of  a  right 
to  Uie  teinds  as  titulars  of  the  teinds  of  Kilbride,  and  therefore  as  amounting  to  full 
possession,  whatever  proportion  it  may  have  borne  to  the  whole  teind,  but  must  be 
viewed  as  a  fixed  payment,  to  which  the  College  had  acquired  right  in  some  particular 
way,  the  precise  nature  of  which  is  now  involved  in  obscurity. 

"  With  regard  to  the  statement  thus  made  by  the  defenders,  it  is  to  be  observed 
that  the  allegc^d  appropriation  of  a  part  of  the  teinds  of  Threeplands  to  the  minister  of 
Eaglesbame,  was  by  a  contract  dated  in  1655,  and  that  it  does  not  appear  that  it  had 
reference  to  any  proceedings  in  Court.  Then  as  to  the  final  localities  in  1791  and  1812, 
the  teinds  of  the  lands  belonging  to  the  Eglinton  family  were  given  up  in  cumtdo,  and 
it  is  impossible  now  to  say  whether  those  of  Threeplands  were  included  or  not ;  while, 
with  respect  to  the  subsequent  locality,  it  is  certain  that  the  teinds  were  not  included, 
the  state  of  the  teinds  containing  only  those  of  the  lands,  the  teinds  of  which  had  been 
valued  by  a  decree  obtained  in  1810,  and  which,  it  is  admitted,  did  not  comprehend  the 
teinds  of  Threeplands. 

'*  It  is  in  this  state  of  matters  that  the  present  case  arises.  The  Lord  Ordinary 
cannot  say  that  he  has  formed  any  clear  opinion  upon  the  matter.  But^  upon  the  whole, 
he  is  rather  inclined  to  think,  that  as  in  a  question  with  the  defenders  as  titulars  of 
the  teinds  of  Eaglesbame,  the  possession  proved  to  have  been  had  by  the  pursuers  must^ 
in  the  circumstances,  be  held  to  be  a  possession  of  the  teinds  of  Threeplands  by  rental 
bolls  received  as  a  commutation  for  the  full  value  of  the  teind,  and  that  they  have 
therefore  established  their  right  to  these  teinds,  and  have  consequently,  in  virtue  of  the 
title  libelled,  a  sufficient  title  to  insist  in  the  present  process  for  the  valuation.'* 
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payments  were  made  by  the  Earls  of  Eglinton  down  to  the  year  1803.  This  is 
established  by  the  correspondence!  factors'  accounts,  and  receipts  produced.  Now  the 
question  comes  to  be,  What  were  the  two  bolls  two  firlots  thus  paid  1  After  giving  the 
subject  full  consideration,  I  can  arrive  at  no  other  [971]  conclusion  than  that  they  are 
rental  bolls,  which  are  well  known  in  teind  law,  although  very  few  cases  have  occurred 
up6n  the  subject,  and  none  since  I  have  been  upon  the  Bench.  I  find  Sir  John  Connell 
explaining  that  these  bolls  were  used  as  the  commutation  for  the  whole  teinds,  and,  so 
long  as  they  were  drawn,  were  to  be  held  as  the  full  value  of  the  teinds.  The  Court 
have  enforced  the  right  to  them  until  a  valuation  should  be  obtained  by  the  titular,  or 
by  the  party  paying.  This  is  exactly  the  present  case.  There  is  a  clear  grant  to  teinds 
of  Kilbride,  and  this  is  a  good  title  to  acquire  a  right  to  teinds ;  for,  the  mere  fact  of 
Threeplands  being  in  Eagleshame,  is  not  sufficient  to  free  the  Eglinton  family,  the  pro- 
prietors of  these  lands,  from  payment  of  the  teind  to  the  titulars  of  Kilbride,  if  there 
be  inveterate  practice  of  payment  of  two  and  a-half  bolls.  If  they  be  rental  bolls,  and 
I  can  hold  them  to  be  nothing  else,  then  the  law  in  regard  to  th&  case  is  clear,  for  the 
title  of  the  pursuers  is  good.  I  say  nothing,  however,  as  to  a  question  of  great  difficulty, 
about  which  I  observe  our  text-writers  are  not  agreed,  viz.,  as  to  the  mode  in  which 
teinds  shall  be  valued,  where,  by  long  usage,  they  have  been  commuted  to  rental  bolls. 
Stair's  opinion  upon  this  point  is  contrary  to  that  of  Erskine,  and  Connell  combats  both. 
This  question  is  at  present  not  sub  judice^  and  I  do  not  feel  myself  called  upon  to  express 
an  opinion  upon  the  subject. 

Lord  Mackenzie. — ^This  is  a  question  of  some  difficulty,  but,  upon  the  whole,  I  am 

unable  to  agree  with  the  opinions  expressed  by  the  Lord  Ordinary.     It  seems  to  me  to 

be  clearly  established,  that  the  lands  of  Threeplands  lie  in  the  parish  of  Eagleshame. 

Of  that  parish  the  defenders  are  titulars,  and  I,  therefore,  hold  very  strongly,  that  they 

are  titulars  of  the  teinds  of  the  lands  of  Threeplands,  unless  the  College  establish  a 

sufficient  right  to  them.     Have  they  done  so )    In  my  opinion  they  have  not  made  out 

any  right  whatever  to  the  teinds  in  question.     I  cannot  see  that  they  have  established 

any  thing,  except  a  payment  of  two  and  a-half  bolls,  the  nature  of  which  they  have 

failed  to  explain,  and  the  origin  of  which  is  lost  in  obscurity.     It  certainly  happens, 

that  that  payment  is  connected  with  the  right  which  they  possess  to  the  titularity  of  the 

neighbouring  parish  of  Kilbride ;  but  Threeplands  is  not  in  Kilbride,  and  so  their  right 

just  comes  to  this,  that  they  have  drawn  payment  of  two  and  a-half  bolls,  and  are 

titulars  of  Kilbride ;  but  that  is  all.     Their  argument  is,  that  that  sufficiently  shows 

that  they  are  titulars  of  Threeplands,  and  that  these  two  and  a-half  bolls  were  the 

commutation  for  the  whole  of  the  teinds  of  these  lands.     Quomodo  congtat,  that  they  are 

for  the  whole  1     Why  might  they  not  be  for  a  part?     What  could  have  prevented  it^ 

that  the  payment  might  not  have  been  made  upon  an  inferior  right  t    It  is  nowhere 

said  eaupready,  in  any  one  of  these  many  documents,  that  the  bolls  are  rental  bolU.    This 

might  not  have  created  perhaps  much  difficulty,  if  the  party  insisting  upon  payment  of 

the  teinds  had  been  otherwise  the  undoubted  titular  of  the  parish  in  which  the  lands 

lie.     Then,  if  any  ambiguous  payment  had  been  made  to  him  of  certain  bolls,  it  might 

have  been  a  very  natural  inference  to  conclude,  that  these  were  what  are  known  in 

teind  law  as  rental  bolls;  but  in  this  case  the  pursuers  have  no  pretensions  to  be 

titulars  of  Threeplands,  and  there  is  therefore  no  presumption  in  their  favour  as  to  what 

the  bolls  really  were.     The  lands  appear  to  have  been  too  large  and  too  valuable,  for 

two  and  a-half  bolls  to  constitute  the  commutation  for  the  whole  teinds ;  and  therefore 

I  am  obliged  to  conclude,  that  whatever  may  be  the  origin  or  the  nature  of  these  bolls, 

they  are  not  rental  bolls,  and  that  the  pursuers  have  failed  in  making  out  a  right  to  the 

titularity  of  the  teinds  of  Threeplands. 

[972]  Lord  Fullebton. — I  am  of  the  same  opinion  as  Lord  Mackenzie.  If  these 
lands  of  Threeplands  had  been  in  the  parish  of  Kilbride,  there  would  have  been  no 
question  in  this  case ;  but  the  circumstances  present  a  case,  where  the  Eglinton  family 
are  the  undoubted  titulars  of  Eagleshame,  in  which  Threeplands  is  situated,  and  the 
College  of  Glasgow  claim  a  right  to  the  teinds  of  these  lands,  in  virtue  of  a  grant  which 
is  not  express.  The  Court  formerly  held  that  the  defenders  had  not  produ<»9d  a  title  to 
exclude,  because  it  might  be  perfectly  possible  that  the  College  of  Glasgow,  under  their 
grant  to  the  chanterie  of  Glasgow,  &c.,  might  have  a  right  to  the  teinds  in  question. 
They  were  allowed  a  proof  to  establish  their  right,  and  they  have  only  established  this, 
that  at  certain  intervals  two  bolls  two  firlote  have  been  paid  to  them.    The  question 
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&en  comes  to  be,  whether  these  are  rental  bolls  ? — and  I  am  of  opinion  that  they  are 
not  Rental  bollis  exist  in  the  case  where  a  party,  who  has  an  unquestionable  right  to 
the  teinds,  has  drawn  certain  bolls  from  the  heritor ;  and  in  such  a  case,  if  the  titular's 
tight  were  opposed,  all  that  would  be  necessary  would  be  for  him  to  show  the  entry  in 
hu  rental,  as  establishing  the  value  of  his  right.  But  in  this  case  the  pursuers  have  no 
title  at  all ;  and,  with  regard  to  the  possession,  that  has  only  amounted  to  the  drawing 
the  two  and  a-half  bolls.  On  the  other  hand,  Lord  Eglinton  has  a  perfect  right  to  the 
whole  teinds  of  the  parish ;  and  it  is  proved  that  he  drew  teinds  from  Threeplands. 
Why,  therefore,  should  the  College's  right  be  held  the  preferable  of  the  two  ?  Here  are 
two  titulars — the  one  possessing  upon  a  good  title,  the  other  not.  Why  hold  the  two 
and  a-half  bolls  to  be  the  commutation  for  the  whole  teinds,  seeing  that  there  is  no 
evidence  that  they  were  rental  bolls  ?  Whatever,  therefore,  may  be  the  right  of  the 
College  to  draw  these  two  bolls  two  firlots,  I  hold  that,  in  the  circumstances  of  the 
present  case,  it  would  be  impossible  to  hold  them  to  be  the  commutation  for  the  whole 
teinds  of  these  lands. 

LoBD  Jeffrey. — I  have  arrived  at  the  same  conclusion  with  Lords  Mackenzie  and 
Fnllerton.  The  whole  question  seems  to  me  to  be  decided  by  the  fact^  that  Threeplands 
lies  in  Eagleahame.  The  case  fails  on  this  ground,  in  cdl  the  points  necessary  to  support 
titnlarity.  The  elaborate  exposition  of  the  law  in  regaid  to  rental  bolls,  is  in  this  case 
mmecessaiy.  Erskine,  and  the  cases  which  have  been  decided,  go  to  a  different 
qnestion  altc^ether.  They  apply  to  the  case  where  there  is  an  undoubted  titular,  who 
has  drawn  certain  boUs  from  the  heritors,  and  where  there  is  no  dispute  that  he  that 
draws  is  the  titular.  In  such  a  case,  the  payment  of  rental  bolls  must  be  held  as  the 
commutation  for  the  whole  teinds.  But  the  case  here  is  totally  different.*  It  is  one 
whether,  by  the  indefinite  payment  of  certain  bolls,  the  titularity  extends  beyond  the 
precise  use  or  possession  luui.  It  is  limited  by  the  very  terms  of  the  entries  in  the 
College's  own  rentals,  where  Threeplands  is  said  to  pay  to  Kilbride  only  two  bolls  two 
firlots.  It  has  been  completely  established  that  the  lands  lie  in  the  parish  of  Eaglea- 
hame ;  and  it  is  shown  by  the  documents  of  the  College  themselves,  that  from  these 
very  lands  teinds  are  paid  to  the  titular  of  Eagleshame.  Here,  therefore,  the  ontts  pro- 
handi  lies  on  the  party  who  claims  a  right  to  the  teinds  of  one  parish,  by  virtue  merely 
of  his  right  to  the  teinds  of  another.  If  there  had  been  evidence  of  a  tack  granted  by 
the  College  to  the  proprietors  of  Threeplands,  or  if  the  bolls  themselves  had  been 
entered  as  rental  boUs,  the  College  might  have  had  the  semblance  of  a  case ;  but  we 
have  nothing  in  the  world  of  all  this.  We  have  merely  the  naked  fact  that  two  and 
a-half  bolls  were  paid ;  and  we  are,  from  that  circumstance  alone,,  asked  [973]  to  come 
to  the  conclusion  that  these  are  the  commutation  for  the  whole  teinds.  It  is  perfectly 
plain,  that  at  a  very  early  period  the  proprietors  of  the  lands  of  Threeplands  became 
hoond  to  pay  certain  sums  to  the  minister  of  Eagleshame.  This  is  established  by  the 
contract  of  1655,  which  is  an  important  adminicle  in  the  evidence,  and  though  voluntarily 
entered  into,  was  acted  upon  down  to  a  late  period.  It  cannot  be  denied  by  the 
imrsaers,  in  point  of  fact,  that  there  was  thus  a  payment  of  teinds  by  the  tenants  or 
heritors  of  Tl^eeplands,  for  more  than  a  century  to  the  minister  of  Eagleshame.  How, 
then,  can  you  hold,  in  the  face  of  that  fact,  that  the  mere  payment  of  two  and  a-half 
bolls  to  the  titulars  of  Kilbride,  is  conclusive  of  the  right  of  the  latter  to  the  whole 
teinds  ?  The  quantity  of  grain  that  was  given  to  the  minister  of  Eagleshame  appears  to 
have  been  greater  than  that  paid  to  Kilbride ;  and  in  every  view  of  the  case,  therefore, 
I  am  clearly  of  opinion,  that  the  right  of  the  CoUege  to  the  teinds  of  Threeplands  has 
not  been  established. 

With  regard  to  expeuseSj  the  Court  were  of  opinion  that  the  pursuers  were  justified 
in  trying  the  case,  looking  to  the  interests  that  they  were  bound  to  guard,  and  there- 
fore found  expenses  due  to  neither  party. 

The  Court  pronounced  the  following  interlocutor  : — "  Find  that,  in  a  question  with 
the  defenders  as  titulars  of  the  teinds  of  Eagleshame,  the  pursuers  have  not  established 
their  right  to  the  teinds  of  the  lands  of  Threeplands;  and  to  this  extent,  therefore, 
sustain  the  defences,  and  assoilzie  the  defenders  from  the  conclusion  of  the  libel :  Find 
ezpeoaes  due  to  neither  party  in  this  discussion." 
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No.  162.  VU.  Dnnlop  996.    8  July  1846.     Ist  Div.— Lord  Ivory. 

Patrick  Wishart  Aitken,  Pursuer. — Penney. 

Alexander  Galloway,  Defender. — Maitland — Moir. 

Bankruptcy — Trustee — Gompontion  Contract, — ^A  composition  having  been  accepted  by 
the  creditors  of  a  bankrupt,  and  judicially  confirmed,  along  with  an  arrangement 
under  which  a  sum  of  money  was  borrowed  by  the  bankrupt  on  his  heritable  property, 
with  consent  of  the  trustee  upon  the  sequestrated  estate,  in  whose  favour  a  security 
over  said  estate  had  been  granted  for  payment  of  the  composition  in  terms  of  the 
arrangement,  and  which  sum  was  placed  in  his  (the  trustee's)  hands,  for  the  payment 
of  the  composition ; — Held,  that  the  trustee  was  bound  to  administer  the  estate  vested 
in  him,  including  the  loan,  for  the  equal  and  rateable  behoof  of  all  the  creditors 
interested  in  the  composition. 

Fleming  and  Wotherspoon,  coalmasters,  as  a  company,  and  William  Fleming,  Gavin 
Wotherspoon,  and  Magnus  Aitken,  the  partners  thereof,  having  been  sequestrated, 
Alexander  Galloway  was  appointed  trustee  on  the  sequestrated  estate.  Gavin  Wother- 
spoon offered  a  composition  of  eight  shillings  per  pound  on  the  debts  due  by  the  company, 
and  by  himself  as  a  partner  of  it ;  and,  in  security  thereof,  offered  to  grant  a  bond  and 
disposition  in  security  over  his  whole  heritable  property  in  favour  of  Galloway,  as  trustee 
for  the  creditors.  This  offer  was  accepted,  and  a  bond  and  disposition  in  security 
accordingly  granted  by  the  bankrupt,  in  terms  of  the  agreement^  to  Galloway  as  trustee. 
At  the  same  time  it  was  arranged  that  the  security  thus  granted  should  be  made  effectual 
to  the  extent  of  L.600,  by  a  loan  over  the  property.  This  sum  was  advanced  by  John 
Wotherspoon,  and  an  heritable  bond  was  granted  in  his  favour  by  Gravin  Wotherspoon, 
with  consent  of  Galloway  as  trustee.  The  L.600  was  paid  over  to  the  trustee.  The 
offer  of  composition  was  judicially  confirmed,  upon  a  report  by  him,  in  which  he  narrated 
the  agreement  above  mentioned,  and  expressed  his  concurrence  in  it. 

The  trustee  having  paid  away  the  whole  L.600  to  the  creditors  who  [997]  first 
applied  to  him  for  their  composition,  Patrick  Wishart  Aitken,  a  creditor  of  Fleming  and 
Wotherspoon  to  the  extent  of  L.225,  in  a  debt  constituted  by  decree,  who  had  claimed 
in  the  sequestration,  and  given  his  rote  acceding  to  the  composition,  and  who  had 
received  no  part  of  the  L.600,  raised  action  against  the  trustee  to  compel  him  to  hold 
count  and  reckoning  for  that  sum,  and  to  pay  him  the  proportion  of  it  effeiring  to  his 
claim  against  the  sequestrated  estate. 

The  trustee  maintained  in  defence,  that  by  the  acceptance  and  approval  of  the  com- 
position, the  sequestration  was  brought  to  an  end,  and  his  duties  as  trustee  terminated ; 
and  that  in  receiving  and  distributing  the  L.600  among  the  creditors,  he  acted  merely  as 
the  cashier  or  banker  of  the  bankrupt.  He  pleaded,  L  That  the  L.600  having  been 
placed  in  his  hands  for  the  purpose  of  paying  the  composition  offered  pro  tanto,  and 
having  come  under  no  obligation  to  distribute  it  rateably  or  proportionally,  or  in  any 
other  way  than  had  been  done,  he  was  not  liable  to  the  pursuer's  demand.  2.  That 
having  accounted  for  every  farthing  of  the  funds  placed  in  his  hands,  and  applied  them 
to  their  destined  purpose,  and  being  ready  to  convey  the  heritage  standing  in  his  person 
either  to  the  creditors,  or  to  any  person  they  might  appoint,  the  action  was  altogether 
groundless. 

The  Lord  Ordinary  pronounced  the  following  interlocutor: — "Finds,  in  point  of 
fact,  1st,  That  in  respect  of  the  decree  of  constitution  libelled,  it  must  now  be  taken  as 
fixed  that  the  pursuer  was  a  just  and  lawful  creditor  of  the  company  of  Fleming  and 
Wotherspoon,  and  of  Gavin  Wotherspoon,  as  one  of  the  individual  partners  thereof  at 
the  date  of  the  sequestration  of  their  respective  estates,  in  the  sum  of  L.225,  48.  2d. : 
2d,  That,  as  such  creditor,  he  was  and  is  entitled  to  the  full  benefit  (whatever  that  may 
have  been)  accruing  under  the  composition  contract  concluded  between  the  bankrupts 
and  their  creditors,  and  afterwards  approved  of  by  the  Court :  3d,  That^  by  the  said 
composition  contract,  it  was,  inter  cdia,  agreed  and  settled,  that  the  said  Gavin  Wother- 
spoon should  *  pay  a  composition  of  8s.  per  pound  upon  the  amount  of  the  debts  owing 
'  by  the  company  of  Fleming  and  Wotherspoon,  and  by  me,  as  a  partner  thereof,  at  the 
'  date  of  the  sequestration:'    And  further,  that  as  a  security  to  the  creditors  for  said 
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composition,  he  should  '  grant  a  security,  to  be  taken  in  name  of  my  said  trustee,  (i,e,, 

*  of  the  present  defender,)  for  the  general  behoof,  over  all  my  heritable  property,  with 
'  the  usoial  powers  of  sale :'  4th,  That  the  pursuer,  who  had  previously  lodged  a  claim 
and  affidavit  applicable  to  his  said  debt,  (and  between  whom  and  the  defender,  as  trustee 
in  the  sequestration,  the  value  of  the  annuity  which  composed  the  principal  item  thereof 
had  been  finally  adjusted  and  fixed,  under  reservation  of  all  objections  competent  against 
the  general  liability  of  the  bankrupts,)  was  a  direct  party  to  the  said  composition  con- 
tract, and  attended  and  gave  his  vote  in  acceptance  thereof,  (through  the  medium  of  his 
mandatory  duly  authorized  to  that  effect,)  at  the  meeting  [9^]  of  creditors  held  on  21st 
October  1841 :  5th,  That  in  implement  of  this  composition  contract,  the  said  Gavin 
Wotherspoon  did  thereafter,  by  bond  and  disposition  in  security,  of  date  26th  February 
1842,  dispone  and  convey  '  to  and  in  favour  of  the  said  Alexander  Galloway  in  trust,  as 

*  trustee  for  behoof  foresaid,  and  to  his  successors  as  trustees,  his  whole  heritable  subjects, 
'  all  in  real  security,  and  for  payment  to  the  said  Alexander  GuUoway  in  trust,  as  trustee 

*  for  behoof  foresaid,  and  his  successors,  as  trustees,  of  the  said  several  compositions  on 
'  the  said  estate  before  mentioned : '  6th,  That  upon  the  said  deed  an  instrument  of 
aasine  (bearing  date  3l8t  March,  and  recorded  26th  April  1842)  was  passed  in  favour  of 
the  defender,  therein  still  designed  *  Alexander  Galloway^  banker  in  Airdrie,  as  trustee 

*  for  the  purposes  after  specified,' — that  is  to  say,  as  *  trustee  for  the  general  behoof '  of 
the  whole  creditors  interested  in  the  composition  contract  above  set  forth :  7th,  That, 
in  the  meanwhile,  (but  not  to  the  defeasance,  in  any  respect,  of  the  security  thus  held  by 
the  creditors  for  payment  of  the  composition  through  the  medium  of  the  trust  constituted, 
as  aforesaid,  in  the  defender's  person,  as  their  trustee — and,  on  the  contrary,  in  express 
conformity  with,  and  in  order  to  the  more  easy  and  ready  extrication  of  the  same,  by 
pro  tarUo  impressing  the  defender  with  the  means  of  payment,)  the  defender  had  entered 
into  an  arrangement  with  Gavin  Wotherspoon,  whereby  it  was  agreed  that  the  said 
Gavin  Wotherspoon  should,  through  the  mediation  of  a  third  party,  obtain  and  pay  over 
to  the  defender,  as  trustee  foresaid,  an  advance  of  L.600  on  account  of  the  said  composi- 
tion— ^the  said  John  Wotherspoon,  on  the  other  hand,  receiving,  in  consideration  of  said 
advance,  a  security  of  corresponding  amount  from  the  said  Gavin  Wotherspoon,  with 
the  defender's  consent,  over  the  heritable  subjects  of  the  said  Gavin  Wotherspoon,  to 
which  the  defender  had  right,  as  aforesaid,  in  his  character  of  trustee  for  the  creditors : 
8th,  That  this  transaction  was  carried  through,  and  the  said  security  duly  completed  in, 
the  said  John  Wotherspoon's  person,  with  the  express  consent  of  the  defender,  who,  on 
his  part,  in  his  character  of  trustee  for  the  creditors,  received  the  stipulated  advance  of 
L600,  and,  of  course,  held  the  same  as  he  would  otherwise  have  held  the  heritable  sub- 
jects themselves,  (the  said  advance  having,  in  truth,  come  so  far  in  place  thereof  as  a 
surrogcttumf)  for  the  behoof  of  the  creditors :  9.  Finally,  that  in  the  official  report  made 
by  the  defender,  as  trustee  in  the  sequestration,  and  which  accompanied  and  was  mainly 
the  ground  of  the  application  whereon  the  composition  contract  was  both  approved  of 
by  the  Sheriff  and  afterwards  confirmed  by  the  Lord  Ordinary,  the  defender  did  accord- 
ingly set  forth  the  grounds  upon  which  he  had  concurred  in  the  above  change  on  the 
original  shape  of  the  composition  security,  in  manner  following— viz.  that  as  it  was 
'  stipulated  that  I,  as  trustee,  was  to  get  the  full  benefit  of  this  transaction,  by  receiving 
'  the  money  I  had  no  difficulty  in  concurring  in  the  same  :  The  security  has  accordingly 
'  been  executed,  and  the  money  paid  to  me ;  and,  in  implement  of  the  said  offer  [999]  of 
'  composition,  I  have  likewise  taken  security  in  my  own  favour,  as  trustee,  over  the 
'  bankrupt's  heritable  property,  generally  for  the  composition  : '  *  The  security  in  my 
favour  will  be  completed  by  infeftment,  as  soon  as  the  discharge  is  obtained :'  Therefore 
finds,  in  point  of  law,  1.  That  whether  the  defender  is,  in  the  above  circumstances,  to  be 
regarded  as  still  continuing  to  hold  his  proper  character  of  trustee  in  the  sequestration, 
or  whether  the  trust  constituted  in  his  person,  with  special  reference  to  the  composition 
contract,  is  to  be  regarded  as  a  superinduced  and  separate  trust,  the  defender  was  equally 
bound  to  administer  the  estate  vested  in  him,  as  said  is,  including  the  foresaid  advance 
of  L.600,  as  commg  pro  tanto  in  room  of  the  heritable  subjects,  for  the  equal  and  rate- 
able behoof  of  all  the  creditors  interested  in  the  composition :  2.  That  more  especially  as 
regards  the  said  advance  of  L.600,  he  was  not  entitled  so  to  apply  and  exhaust  the  same, 
as  that  certain  creditors  should  receive  full  payment  of  the  composition  stipulated  in 
iheir  favour,  while  others  should  be  left  without  receiving  any  payment  whatever :  3* 
That  as  well  by  the  claim  and  affidavit  duly  lodged  by  the  pursuer,  as  a  creditor,  before 
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the  final  deliverance  appioying  of  the  composition,  as  by  the  action  of  constitution 
thereafter  instituted  at  the  pursuer's  instance,  and  to  which  the  defender  was  duly  called 
as  a  party,  before  he  had  received,  and,  of  course,  before  he  had  paid  away,  any  portion 
of  the  said  advance  of  L.600,  the  defender  was  fully  certiorated  of  the  pursuer's  claim 
as  one  of  the  creditors :  And  therefore,  4.  That  the  defender  is  bound,  not  only  to  hold 
count  and  reckoning  with  the  pursuer  for  the  due  distribution  of  the  said  sum  of  L.600 
sterling  among  the  whole  body  of  the  creditors,  himself  included,  but  to  make  payment 
to  the  pursuer  of  his  own  rateable  share  and  proportion  thereof  along  with  the  other 
creditors,  according  to  his  and  their  respective  interests  in  the  composition  :  With  these 
findings,  appoints  the  cause  to  be  enrolled,  that  the  proper  steps  may  be  taken  for 
ascertaining  the  exact  amount  that  may  be  due  to  the  pursuer,  as  said  is,  and  for  there- 
after pronouncing  such  further  deliverance  and  decernitures^  in  regard  to  the  expenses 
of  process,  and  otherwise,  as  may  be  necessary  to  exhaust  the  cause." 
Galloway  reclaimed,  but 

The  Court  adhered. 


No.  166.  VII.  Dunlop  1009.    10  July  1846.     let  Div.— Lord  Robertaon. 

Hugh  Muir,  Pursuer. — Logan. 
Mahtha  Hood  or  Chambeks,  Defender. — James  Donaldson, 

Process — GUaiion, — In  an  action  against  a  widow  the  summons  and  citation  stated  her 
maiden  name  to  be  "Martha  Reid,"  whereas  it  was  ^'Martha  Hood."  She  was 
otherwise  correctly  designed  by  her  residence,  and  the  name  and  designation  of  her 
deceased  husband.     A  preliminary  defence  founded  upon  the  error  repelled. 

Hugh  MuLr  raised  action  against  Mrs.  Chambers  for  payment  of  money.  In  the 
summons,  and  in  the  citation  following  upon  it,  the  defender  was  designed  as  "  Mrs. 
Martha  Reid  or  Chambers,  residing  in  Dunoon,  relict  of  the  deceased  James  Chambers, 
vintner  in  Glasgow." 

Mrs.  Chambers  pleaded,  as  a  preliminary  defence,  that,  being  designed  in  the 
summons  and  cited  as  Martha  Reid,  while  her  name  was  Martha  Hood,  the  action  ought 
to  be  dismissed  with  expenses. 

The  accuracy  of  the  rest  of  the  designation  was  not  disputed. 

The  Lord  Ordinary  sustained  this  defence,  and  dismissed  the  action,  with  modified 
expenses. 

The  pui'suer  reclaimed,  and  pleaded ; — 

That  the  error  was  only  in  the  maiden  name  of  the  defender;  that  it  was  unnecessary, 
in  the  citation  of  a  wife  or  widow,  to  give  her  maiden  name  in  full,  and  that  an  error  in 
what  was  mere  surplusage  could  not  be  fatal ;  that  there  was  no  doubt  as  to  the  identity 
of  the  defender,  as  she  was  correctly  designed  by  the  name  and  designation  of  her 
deceased  husband,  and  her  place  of  residence.^ 

The  defender  pleaded ; — 

That  it  was  not  a  sufficient  answer  to  an  objection  to  an  erroneous  citation,  that 
there  was  no  real  doubt  as  to  the  identity  of  the  person  meant.  That  though  it  might 
be  surplusage  to  give  the  maiden  name  of  a  widow  in  a  citation,  yet  where  given  it 
must  be  correct.^ 

The  Court,  after  consulting  with  the  Judges  of  the  Second  Division,  being  unani- 
mously of  opinion,  that  as,  notwithstanding  the  error,  constat  de  persona^  the  objection 
was  not  good,  altered  the  interlocutor  of  the  Lord  Ordinary,  and  remitted  to  his  Lord- 
[1010]  -ship  to  proceed  with  the  cause,  reserving  all  questions  of  expenses. 


^  Brown's  Synopsis,  voce  Falsa  Demonstratio ;  Scottish  Union  Insurance  Company, 
March  8,  1836,  (14  D.  667);  Haggart  v,  Robertson,  Dec  20,  1834,  (13  S.  234). 

2Dalgleish  v.  Hamilton,  July  6,  1753,  (M.  4163);  Dickson  v.  Gibson,  Feb.  13, 
1745,  (M.  8859);  Guthrie  t;.  Munro,  Feb.  37,  1833.  (11  8.  465). 
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No.  167.  VIL  Dnnlop  1010.    10  July  1846.     1st  Div.— Lord  President. 

John  Belshes  Home  and  Makdatory,  Pursuers. — Rutherfurd — A,  Wood, 

Captain  Wiluam  Menzies,  Defender. — SoL-Gen.  Anderson — More — Macfarlatu, 

Trust — Process — Jury-Trial — Issues — BiU  of  Exceptions, — ^Testamentary  trustees,  who, 
bj  the  trust-deed,  were  specially  exempted  from  liability  for  the  insolvency  of  factors, 
or  for  omissions,  and  declared  liable  each  only  for  his  own  actual  intromissions,  were 
called  to  account  by  a  beneficiary  for  a  loss  arising  from  the  bankruptcy  of  a  factor, 
whom  they  had  allowed  to  retain,  without  security,  a  large  sum  uplifted  by  him  on 
the  part  of  the  trust.  An  issue  was  sent  to  trial,  whether  the  trustees  had  allowed 
the  sum  to  pass  into  and  remain  in  the  factor's  hands  "  wrongfully,  and  in  contraven- 
tion  of  their  duty  as  trustees ;"  and  the  Judge  directed  the  jury,  that  they  were  liable 
only  if  proved  to  have  been  g^ty  of  *'  gross  and  culpable  negligence  : " — An  excep- 
tion against  this  direction  disallowed.  Question,  Whether  the  ground  on  which  an 
exception  is  taken  must  be  stated  at  the  trial,  and  appear  on  the  face  of  the  bill? 

Mrs.  Catherine  Home  died  in  1827,  leaving  a  trust-disposition  and  settlement  in 
favour  of  Captain  William  Menzies,  Alexander  Eobertson,  W.S.,  and  Messrs.  James  and 
David  Home,  who  all,  except  the  last,  accepted  as  trustees.  The  trust-deed  contained 
the  following  clause : — 

"  And  for  their  (the  trustees)  further  encouragement  to  accept  of  this  trust,  I  hereby 
authorize  my  said  trustees  to  appoint  factors,  one  or  more,  under  them,  with  such 
salaries  or  upon  such  terms  as  they  shall  think  proper ;  and  I  hereby  declare,  that  the 
said  trustees  shall  not  be  liable  for  omissions  or  diligence  of  any  kind,  nor  for  the 
insolvency  of  factors  or  others  whom  they  may  have  occasion  to  employ,  for  uplifting 
any  sums  of  money  or  disposing  of  any  of  my  effects,  nor  on  account  of  the  insolvency 
of  any  persons  who  may  be  indebted  to  the  trust-estate,  or  to  whom  they  may  lend  out 
any  sums  of  money  for  answering  the  ends  and  purposes  of  this  trust ;  nor  shall  they 
be  answerable  for  the  intromissions  of  one  another,  but  each  of  them  allenarly  for  his 
own  actual  intromissions  in  virtue  hereof,  as  these  may  be  instructed  scripto  vel 
juramento." 

In  1829,  the  trustees  raised  a  multiplepoinding  for  distribution  of  the  trust-property, 
condescending  on  the  sum  of  L.4375,  contained  in  an  heritable  bond  due  to  the  irust- 
estate  by  James  Home,  with  interest,  as  the  fund  in  medio.  In  March  1833,  the 
trustees  sold  and  assigned  this  bond  for  the  full  amount,  and  out  of  the  price  paid 
L.3000  to  certain  preferable  [1011]  claimants.  The  balance  was  allowed  to  remain 
unsecured  in  the  hands  of  Mr.  Robertson,  W.S.,  (one  of  the  trustees,)  who,  as  factor  for 
the  trust,  had  received  the  whole  amount  from  the  assignee. 

Soon  thereafter,  Robertson's  circumstances  became  embarrassed,  and  in  February 
1834,  he  was  sequestrated,  being  then  indebted  to  the  trust  to  the  amount  of  L.2890. 

The  multiplepoinding,  which  had  fallen  asleep,  was  wakened  at  the  instance  of 
Captain  John  Belshes  Home,  a  beneficiary  under  the  trust,  and  a  claimant  in  the 
multiplepoinding,  who,  in  1843,  gave  in  a  minute,  craving  an  order  upon  the  trustees, 
conjunctly  and  severally,  to  make  interim  payment  to  him  of  L.600,  with  interest  from 
December  1826,  and  to  consign  the  sum  of  L.775,  with  interest  from  the  same  period, 
as  the  balance  of  the  fund  in  medio. 

Captain  Menzies,  who  was  now  the  only  solvent  trustee,  stated,  that  none  of  the 
trust-funds  were  in  his  hands,  or  recoverable  by  him,  and  pleaded,  with  reference  to  the 
express  terms  of  the  trust-deed,  that  he  was  not  liable  for  the  loss  arising  from  the 
bankruptcy  of  Robertson. 

The  cause  was  tried  before  the  Lord  President  and  a  jury,  at  the  sittings  in  March 
last)  upon  the  following  issue : — 

''It  being  admitted  that  James  Home,  some  time  of  Linhouse,  now  residing  in 
London,  and  the  said  William  Menzies  and  Alexander  Robertson,  W.S.,  accepted  and 
acted  as  trustees  of  the  late  Mrs.  Catherine  Home,  widow  of  the  deceased  James  Home 
of  Linhouse :  It  being  also  admitted  that  the  pursueri  Captain  John  Belshes  Home,  is  a 
beneficiary  under  the  trust  of  the  said  Mrs.  Home, 
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''Whether,  on  or  about  the  2d  day  of  March  1833,  the  defender  wrongfully,  and  in 
contravention  of  his  duty  as  trustee,  eJlowed  the  sum  of  L.4375,  or  thereby,  being  part 
of  the  trust-estate,  to  pass  into,  and  thereafter  remain  in  the  hands  of  the  said  Alexander 
Robertson,  without  taking  any  security  therefor,  to  the  loss,  ii\jury,  and  damage  of  the 
trust? 

'  Damages  laid  at  L.1275,  with  interest  thereon." 

The  pursuer  examined  three  witnesses,  who  deponed  to  their  own  knowledge  of 
Robertson's  embarrassed  state  or  insolvency  in  1633,  but  could  not  speak  of  the  general 
repute  as  to  his  solvency  during  that  year. 

The  Lord  President  directed  the  jury  in  point  of  law, — That  the  defender  and  his 
co-trustees  were  liable,  if  they  acted  in  a  grossly  negligent  and  culpable  manner ;  but 
that,  in  order  to  subject  them,  it  was  incumbent  on  the  pursuer  to  prove  that  they  were 
guilty  of  gross  and  culpable  negligence. 

The  counsel  for  the  pursuer  excepted  to  this  direction.  The  jury  returned  a  verdict 
for  the  defender. 

[1012]  On  discussing  the  bill  of  exceptions,  the  pursuer  pleaded, — ^That  by  the 
direction  of  the  Judge,  though  the  law  laid  down  in  it  might,  abstractly  considered,  be 
correct,  the  issue  was  misconstrued  and  changed,  or  rather  withdrawn  from  the  jury,  and 
another  substituted  in  its  place ;  because,  while  the  issue  was,  "  whether  the  defender 
wrongfully,  and  in  contravention  of  his  duty,"  allowed  the  money  to  remain  in 
Robertson's  hands,  the  jury  were  directed  to  find  for  the  defender,  unless  it  was  proved 
that  he  had  been  "  guilty  of  gross  and  culpable  negligence." 

The  defender  pleaded, — 1.  That  the  exception  did  not  bear  to  have  been  taken  on 
the  ground  of  the  misconstruction  of  the  issue,  or  its  having  been  withdrawn  from  the 
jury,  which  was  necessary  to  entitle  the  pursuer  to  plead  such  an  objection  to  the  charge. 
2.  That  the  law  laid  down,  being  sound  it  itself,  was  properly  applied  under  the  issue ; 
because,  under  the  protecting  clause  in  the  trust-deed,  gross  negligence  was  necessary  to 
constitute  "  wrongful "  conduct ;  and  the  jury  required  to  be  directed  what  degree  of 
diligence  was,  in  point  of  law,  prestable  by  the  trustees  in  the  circumstances  of  the 
case ;  and  that  if  no  direction  had  been  given  as  to  the  degree  of  diligence  prestable  by 
them,  and  a  verdict  had  been  returned  for  the  pursuer,  the  defender  would  have  had  a 
good  ground  of  exception. 

Lord  Jbffrbt. — I  never  had  any  difficulty  in  this  case,  for  I  think  the  law  laid 
down  by  your  Lordship  was  incontestably  right.  The  issue  sent  to  the  jury  was 
intended  to  try  the  particular  case,  of  which  the  protecting  clause  in  the  deed  formed  a 
prominent  and  essential  feature ;  and  if  the  law  applicable  to  the  case  was  not  excluded 
by  the  terms  of  the  issue,  the  presiding  judge  was  entitled  to  state  that  law  to  the  jury. 
The  issue  here  was  in  general  terms,  and  required  some  direction  by  the  judge  as  to  the 
law  applicable  to  the  evidence.  There  are  many  cases  of  this  kind ;  as,  for  instance, 
the  general  issue  in  a  reduction,  whether  a  deed  is  the  deed  of  the  party  by  whom  it 
bears  to  be  executed.  Under  such  an  issue  the  deed  may  be  challenged  on  a  great  many 
different  grounds ;  but  there  can  be  no  question  as  to  the  meaning  of  the  issue  until 
evidence  has  been  led,  and  it  is  seen  what  the  challenger  is  to  found  upon :  the  question 
then  arises,  whether  the  evidence  comes  up  to  and  substantiates  his  ground  of  reduc- 
tion ;  and  it  ia  then,  and  not  till  then,  that  the  judge  can  state  to  the  jury  the  law 
applicable  to  the  facts  of  the  case,  as  they  have  been  established  by  the  evidence. 

What  is  the  issue  here  ?  It  is,  Whether  the  defender  acted  "  wrongfully  and  in 
contravention  of  hia  duty  as  a  trustee  ? "  Does  the  pursuer  mean  to  say  that  a  proof  of 
any  thing  that  might  be  considered  in  the  slightest  degree  wrong^-of  the  smallest 
neglect  or  omission — was  what  the  issue  was  intended  to  apply  to,  and  would  have 
entitled  the  jury  to  return  a  verdict  against  the  defender  ?  It  is  impossible  to  maintain, 
that,  under  such  an  issue,  the  judge  was  not  to  tell  the  jury  how  far  wrong  the  trustee 
required  to  go— what  kind  and  extent  of  wrong  it  was  necessary  he  should  have  com- 
mitted to  render  him  personally  liable.  It  was  the  duty  of  the  judge  to  state  the 
qfiarUum  of  wrong  necessary  in  law,  in  the  circumstances  of  the  case,  to  render  the 
trustees  liable, — the  general  word  wrongful  being  [1013]  in  the  issue,  the  legal  quantum 
of  wrong  necessarily  required  to  be  defined  by  the  judge,  in  order  to  guide  the  jury. 

With  regard  to  the  first  objection  to  the  bill  of  exceptions,  I  think  that  it  ought  to 
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luiTe  been  stated  at  the  trial,  tliat  the  ground  on  which  the  exception  was  taken  was, 
that  the  direction  of  the  judge  was  a  misconstruction  or  change  of  the  issue,  and  that 
this  should  have  appeared  upon  the  face  of  the  bill. 

Lord  Mackbnzib. — I  concur,  on  the  same  grounds.  The  issue  was  undoubtedly 
intended  just  to  try  the  question,  whether,  in  the  circumstances  of  the  case,  the  trustees 
had  been  guilty  of  such  a  contravention  of  their  duty  as  to  render  them  liable  in 
damages  to  the  pursuer.  It  might  indeed  have  been  more  specific,  but  that  might 
perhaps  have  been  difficult,  and  was  not  necessary.  The  question  was,  whether  there 
had  been  such  a  contravention  by  the  defender  of  his  duty  as  trustee,  as  subjected  him 
in  damages ;  that  I  think  was  the  meaning  of  the  issue,  and  if  so,  the  direction  of  the 
judge  was  absolutely  necessary.  The  objection  to  that  direction  would  go  very  far — it 
would  just  go  to  this,  that  if  there  was  proof  of  any  contravention  of  duty  at  all — of  any 
wrong,  however  slight,  the  jury  must  be  bound  to  find  damages  due.  But  it  is  quite 
impossible  to  hold  that.  Any  contravention  would  apply  to,  and  include  even  an 
innocent  error,  for  that  is  "  a  wrong."  Suppose  an  error  made  in  a  calculation,  though 
hy  the  best  accountant  in  Edinburgh,  who  had  been  employed  by  the  trustees,  that 
would  have  been  "  a  wrong  "  just  because  it  was  an  error ;  but  would  the  pursuer  have 
been  entitled  to  damages  in  such  a  case  f 

As  to  the  question,  whether  the  exception  can  be  looked  at  now,  as  the  ground  on 
which  it  was  taken  was  not  stated  at  the  trial,  I  have  considerable  doubts ;  it  is  not 
necessary  to  determine  it^  but  I  am  rather  inclined  to  think,  that  it  should  have  been 
stated  at  the  time  that  the  objection  to  the  Judge's  direction  was  founded  upon  his 
supposed  misconstruction  of  the  issue. 

Lord  Fullbbton. — I  am  of  the  same  opinion.  There  is  no  objection  made  to  the 
law  itself  laid  down  by  the  Judge  to  the  jury ;  but  it  is  said  that  that  law  did  not  arise 
under  and  apply  to  the  issue.  But  the  issue  was  a  general  one ;  and  therefore  it  was 
quite  right  and  necessary  for  the  Judge  to  state  what  were  the  particular  facts  which, 
in  law,  came  up  to  the  general  description  of  wrong  which  the  issue  contained.  Look- 
ing to  the  words  of  the  issue,  I  think  there  can  be  no  doubt  that  it  was  intended  to  be 
a  general  one ;  and  that  the  word  "  wrongful "  must  be  considered  as  meaning  not  every 
error  or  wrong,  but  that  degree  of  wrong  which  must  be  necessary  to  warrant  a  conclu- 
sion for  damages.  That  being  the  case,  the  direction  was  not  only  called  for,  but 
necessary. 

LoBD  Pbbsidbnt. — I  should  have  been  astonished  if  your  Lordships  had  come  to 
any  other  result,  and  held  that  the  direction  which  I  gave  to  the  jury  was  erroneous  in 
the  circumstances  of  the  case. 

The  grounds  of  an  exception  to  the  charge  of  a  Judge,  should  be  stated  at  the  time 
when  it  is  taken ;  but  here,  there  was  not  a  word  said  at  trial  of  the  ground  of  exception 
being  the  supposed  misconstruction  of  the  issue,  nor  does  it  now  appear  upon  the  bill. 

The  Court  disallowed  the  exception. 
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John  Caddell,  Petitioner. — Dunlop, 
William  Caddkll's  Trustkbs,  Eespondents. — Marshall. 

EntaU — Assignation. — ^An  heir  of  entail  in  possession  obtained  an  act  of  Parliament, 
authorizing  him  to  apply  to  the  Court  to  have  an  account  taken  of  the  debts  owing 
by  the  entailer  at  the  time  of  his  death,  and  to  have  as  much  of  the  estate  sold  as 
would  be  sufficient  to  discharge  them,  and  he  accordingly  presented  a  petition  to  the 
Court  with  this  view ;  this  petition  he  did  not  insist  in  during  the  years  that  followed, 
and  in  the  mean  time  paid  off  a  number  of  the  entailer's  debts,  in  some  cases  taking 
assignations  to  them,  and  in  others  merely  taking  a  simple  discharge.  In  a  question 
between  this  party's  trustees,  after  his  death,  and  the  succeeding  heir  of  entail, — ^held 
that  the  trustees  were  entitled  to  claim  out  of  the  entailed  estate  those  debts  which 
had  been  paid  without  assignations  having  been  taken  to  them,  as  well  as  those  where 
this  had  been  done. 
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The  late  John  Caddell,  in  1801,  entailed  the  estate  of  Tranent.  There  were  at  that 
time  debts  affecting  the  entailed  estate,  contracted  [1015]  by  the  entailer.  He  was 
succeeded  in  the  estate  by  William  Caddell,  who,  in  the  year  1817,  obtained  an  act  of 
Parliament,  granting  liberty  to  him,  or  failing  him,  to  the  heir  of  entail  for  the  time 
beiog,  to  apply  by  summary  petition  to  the  Court,  which  was  thereby  authorized  and 
required  '*  to  enquire  into  and  take  an  account  of  the  debts  of  the  said  John  Caddell, 
deceased,  which  were  owing  at  the  time  of  his  death,  and  of  the  provisions  and  annuities 
left  by  him  which  affect  or  might  be  made  to  affect  the  said  estate,  and  how  much  of 
the  said  debts  and  provisions  are  remaining  unsatisfied ;  and  having  fixed  and  ascertained 
the  extent  and  amount  of  such  debts,  provisions,  and  annuities,  still  remaining  due,  with 
the  interest  due  thereupon,  by  interlocutors  or  judgments,  to  order  such  parts  and 
portions  of  the  said  estate  and  barony  of  Tranent  and  others,''  &e.,  to  be  sold,  as  should 
be  deemed  sufficient  for  payment  of  the  said  debts,  provisions,  and  annuities,  specified 
in  a  schedule  (B)  annexed  to  the  act,  and  of  such  other  debts  as  should  appear  to  the 
Court  to  have  been  owing  by  the  said  John  Caddell. 

Upon  obtaining  this  act,  William  Caddell  presented  a  petition  to  the  Court,  praying 
them  to  take  an  account  of  the  debts  due  by  John  Caddell  at  the  time  of  his  death,  and 
to  authorize  a  sale  of  parts  of  the  estate  for  payment  of  them. 

This  petition  was  not  moved  in  for  a  number  of  years,  and  William  Caddell  in  the 
mean  time  paid  off  many  of  the  debts  due  by  the  entailer  To  a  number  of  these  debts 
so  paid  by  him  Mr.  Caddell  took  assignations ;  in  the  case  of  others,  he  took  a  discharge, 
with  an  obligation  to  grant  an  assignation  when  required ;  and  in  the  case  of  a  number 
of  other  debts,  merely  a  simple  discharge  was  taken  without  any  such  obligation.  The 
petition  was  again  moved  in  before  Mr.  Caddell's  death. 

William  Caddell  was,  upon  his  decease,  succeeded  in  the  entailed  estate  by  John 
Caddell,  advocate.     He  had  previously  conveyed  his  pro{>erty  to  trustees. 

William  Caddell's  trustees  claimed  to  rank  against  the  entailed  estate,  in  the  depend- 
ing process  under  the  Act,  for  the  whole  debts  which  had  been  paid  off  by  him. 

John  Caddell,  the  heir  of  entail,  objected  to  those  debts  which  had  been  paid  upon 
a  simple  discharge  being  stated  against  the  entailed  estate,  contending  that  these  debts 
were  not  intended  by  William  Caddell  to  be  kept  up  against  the  entailed  estate,  as, 
contrary  to  his  usual  practice  of  taking  an  assignation  when  it  was  meant  that  this 
should  be  the  case,  the  debts  in  question  had  been  absolutely  discharged  and  extin- 
guished.^ 

[1016]  The  Lord  Ordinary  reported  the  case.^ 

1  Reference  was  made  to  an  unreported  case  of  Dundas  v,  Dundas,  February  8, 1840 

8  "  NoTB. — By  the  Act  in  question  the  Court  is,  inter  alia^  directed  to  enquire  into 
'  and  take  an  account  of  the  debts  of  the  said  John  Caddell,  deceased,  which  were 
'  owing  at  the  time  of  his  death,  and  of  the  provisions  and  annuities  left  by  him  which 
'  affect,  or  might  be  made  to  affect,  the  said  estate,  and  how  much  of  the  said  debts  and 
'  provisions  are  remaining  unsatisfied.'  The  schedule  of  debts  does  not  supersede  the 
necessity  of  the  enquiry  here  appointed  to  be  made ;  but^  on  the  contrary,  when  the 
sale  is  to  be  authorized,  it  is  to  be  of  sucl^ portions  of  land  'as  shall  by  the  said  Judgeii 
'  be  deemed  sufficient  for  payment  of  the  said  debts,  provisions,  and  annuities  still 
'  remaining  due  as  aforesaid,  as  in  the  said  schedule  marked  (B.),  to  this  Act  annexed, 
'  more  particularly  stated,  and  of  such  other  debts  as  shall  appear  to  the  said  Court  to 
'  have  been  owing  by  the  said  John  Caddell,  deceased.' 

"  In  so  far  as  William  Caddell  paid  debts  of  the  entailer  and  took  assignations,  it  is 
admitted  that  these  debts  have  been  effectually  kept  up,  and  must  accordingly  be 
cognosced.     Having  this  in  view,  the  Lord  Ordinary  is  of  opinion : — 

*'  1st,  As  to  the  class  of  debts  where  an  obligation  to  assign  was  taken,  and  the 
purpose  of  keeping  up  the  debts  indicated,  that  these  also  form  a  good  claim  against  the 
estate.     He  understands  the  amount  to  be  L.6d5,  2s.  4d. 

"  2d,  With  respect  to  the  debts  in  the  schedule,  amounting  to  L.1590,  19s.  5d.,  and 
those  not  in  the  schedule,  amounting  to  L.90,  10s.  6d.,  which  have  been  absolutely  dis- 
charged, the  Lord  Ordinary  thinks  that  in  no  case  can  these  be  described  as  debts 
remaining  unsatisfied,  and  which  could  be  made  to  affect  the  estate;  and  that  Mr. 
William  Caddell,  who  paid  them  without  taking  an  assignation,  or  an  obligation  to 
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LoBD  Jubtigb-Clbbk. — I  have  formed  a  different  opinion  from  the  Lord  Ordinary. 
This  Act  of  Parliament  authorizes  any  heir  of  entail  to  apply  to  the  Court  to  ascertain 
the  amount  of  debts  owing  at  the  death  of  John  Caddell.  Immediately  after  the  Act  is 
passed,  William  Caddell  presents  an  application  to  the  Court  for  this  purpose.  It  is 
trae  that  this  petition  lies  over  for  a  length  of  time — it  was  probably  his  object,  if 
poflsihle,  to  have  avoided  seUing — but  it  was  again  moved  in  during  his  lifetime.  After 
the  date  of  the  petition,  he  pays  off  a  number  of  John  Caddell's  debts.  It  is  not  neces- 
sary under  the  Act  of  Parliament  that  he  should  put  himself  in  the  right  cf  the 
creditors ;  all  that  it  is  necessary  for  him  to  show  is,  that  the  debt  paid  was  a  debt  of 
John's.  It  is  true,  that  as  to  the  debts  in  question  he  did  not  take  an  assignation  when 
he  paid  them ;  but  still  he  has  done  all  that  is  necessary  to  make  the  estate  answerable. 
It  cannot  be  held  that  he  meant  to  make  a  present  of  these  debts  to  the  heirs  of  entail, 
when  his  petition  was  in  Court.  These  debts  are  beyond  all  question  debts  of  John 
Caddell.  The  case  of  Dundas,  supposing  it  to  be  an  authoritative  decision,  is  not 
applicable  to  the  present  case. 

LoKD  MoNORKiFF. — I  am  of  the  same  opinion.  I  do  not  see  that  the  case  of 
Dundas  has  any  application.  In  that  case  there  was  not  then  the  Act  of  Parliament, 
nor  had  a  petition  been  then  presented.  Suppose  William  Caddell  had  [1017]  taken  no 
assignations  at  all,  would  the  Act  of  Parliament  in  that  case  have  gone  for  nothing. 

LoBD  IvoBT.^ — I  am  clearly  of  the  same  opinion.  The  only  difficulty  is  caused  by 
William  Caddell  having  taken  assignations  in  some  cases ;  but  the  measure  of  his  right 
must  be  taken  as  at  the  date  of  the  petition.  If  he  has  paid  pendente  lite,  he  must  be 
held  to  have  paid  in  furtherance  of  the  objects  of  the  petition,  and  in  the  view  of 
the  sale. 

The  Court  accordingly  held  that  William  Caddell's  trustees  were  entitled  to  be 
ranked  for  the  debts  paid  off,  without  assignations  having  been  taken  to  them,  as  well 
as  for  the  others. 
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Miss  Ann  Waddel  and  Others,  Pursuers. — Euth&rfurd — Mainland — Buckaimn 

— Moncreiff. 

Right  Hon.  Charles  Hope  and  Others,  and  Waddbl's  Trustees  and 
Others,  Defenders. — SoL-Gen.  Anderson —  Whigham — Bwfle, 

• 

Proeese — Jury  Trial, — In  the  reduction  of  a  codicil,  on  the  ground  that  the  testator 
was  of  unsound  mind, — Verdict  of  jury  set  aside  as  against  evidence,  and  new  trial 
granted. 

Sequel  of  case  reported  May  13-16,  1845,  {anie,  p.  605) ;  and  29th  June  1844, 
{ante,  Yol.  VL  p.  1230;)  and  also  2d  December  1843,  (same  Vol  p.  160). 

For  a  statement  of  this  case,  reference  is  made  to  the  former  reports. 

The  issue,  "Whether  the  deed,  No.  452  of  process,  sought  to  be  reduced,  and  bear- 
ing to  be  dated  3d  January  1835,  is  not  the  deed  of  the  said  deceased  William  Waddel  ? " 
was  tried  before  Lord  Moncreiff  and  a  jury  at  Edinburgh,  upon  the  13th,  14th,  15th, 
and  16th  of  May  1845,  when  a  verdict  was  returned  for  the  pursuers. 

WhigTuany  for  the  defenders,  moved  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  as  against  evidence. 

The  rule  having  been  granted, 

Rvtherfurd,  in  support  of  the  verdict,  contended,  on  the  authority  of  Swaine  v. 
Hall,  (3  Wilson's  Reports,  p.  45;)  Ashley  v.  Ashley,  (2  Strange,  1142;)  Carstairs  v, 

assign,  contrary  to  his  practice  in  other  instances,  thereby  indicated  his  intention  of  not 
keeping  up  these  debts,  and  consequently  that  they  cannot  form  a  charge  against  the 
entailed  estate.     The  case  of  Dundas  in  1839  seems  decisive  on  this  head. 

"The  Lord  Ordinary  thought  it  proper  to  report  the  views  he  entertains  on  the  sub- 
ject for  the  consideration  of  the  Court" 

^  His  Lordship  was  called  in,  in  absence  of  Lords  Medwyn  and  Cockbum. 
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Belcher,  (5  Maule  and  Selwyn,  192 ;)  and  [1018]  Belcher,  (10  Bingham,  408,)  that 
there  must  he  a  moral  certainty  that  the  jury  have  arrived  at  a  "  diametrically  wrong 
conclusion,"  hefore  the  Court  are  entitled  to  upset  a  verdict  as  contrary  to  evidence : 
that,  according  to  the  decisions  of  our  own  Courts,  the  verdict  must,  as  in  Baillie,  (1 
Mur.  341,)  he  in  the  face  of  evidence ; — ^as  in  Maxwell,  (15  S.  &  D.  873,)  there  must 
he  not  a  mere  disapproval  of  the  verdict  on  the  part  of  the  Court;  and  as  in  Thorhurn, 
(16  S.  &  D.  1113,  and  Kohertson,  1239,)  the  verdict  must  he  flagrantly  against  evidence. 
The  authority  of  the  cases  of  Mackenzie,  (ante,  Vol.  1,  487,)  Berry,  (19th  February 
1839,  ibid.  535,)  and  M'Lelland,  {afUe,  Vol.  lY.  646,)  were  also  cited  to  the  same  effect. 

The  Solicitor-GrenercUi  for  the  defenders,  replied ; — ^As  to  the  rule  of  law  in  granting 
new  trials,  it  was  sufficient  to  show  that  the  verdict  was  manifestly  against  evidence. 
It  was  not  enough  that  the  Court  were  inclined  to  take  a  view  of  the  evidence  different 
from  that  taken  by  the  jury ;  hut  if  it  could  be  shown  that  the  case  was  one  of  impres- 
sion, and  nob  of  evidence,  that  was  enough  to  entitle  a  party  to  have  the  verdict  set 
aside.  The  English  cases  quoted  did  not  bear  much  on  the  present.  They  were  all  of 
a  different  description.  One  related  to  a  promissory-note — another  to  a  charge  by  a 
banking-house — a  third  to  a  deed  granted  in  fraud  of  creditors — cases  in  which  a  Court 
would  be  more  unwilling  to  disturb  the  verdict  of  a  jury  than  in  one  like  the  present. 
The  last  two  were  tried  by  special  juries  of  merchants.  The  general  rule  was  laid  down 
by  the  Lord  Chief  Commissioner,  in  his  Treatise,  p.  179,  where  his  Lordship  quoted  the 
case  of  Bright.  Great  regard  must  always  be  paid  to  the  opinion  of  the  presiding  Judge, 
who  had  as  good  an  opportunity  of  judging  of  the  evidence  as  the  jury,  and  greater 
skill.  Here  was  a  mixed  question  of  law  and  fact,  and  the  Judge  was  peculiarly  well 
qualified  to  express  an  opinion  upon  such  a  case.  It  was  contended  by  the  pursuers, 
that  greater  deference  was  to  be  paid  to  the  verdict,  because  it  was  against  the  expressed 
opinion  of  the  Judge.  The  reverse  was  the  true  doctrine,  and  the  verdict  ought  to  be 
more  unfavourably  regarded ;  and  this  verdict  was  a  perverse  verdict. 

The  case  was  of  this  date  advised. 

Lord  Medwyn. — The  point  which  the  jury  had  to  try  under  the  issue  in  this  case 
was,  "Whether  the  codicil,  bearing  to  be  dated  3d  January  1835,  is  not  the  deed  of 
WiUiam  Waddel ; "  and  it  is  alleged  not  to  be  his  deed,  solely  on  the  ground  of  insanity. 
There  is  no  other  ground  of  challenge.  Now,  it  is  not  said,  and  there  is  no  appearance 
that  Waddel  had  been  afflicted  with  this  calamity  at  any  previous  period  of  his  life ;  he 
was  manager  of  a  great  concern,  requiring  constant  attendance  and  superintendence,  and 
till  the  bc^ning  of  the  year  1836  there  is  not  an  allegation  even  of  lus  insanity ;  and 
though  he  may  have  been  of  a  violent,  and  irritable,  and  suspicious  temper,  perhaps 
increasing  with  years  upon  him,  and  hypochondriac  about  hia  health,  there  is  no  legal 
proof  of  insanity  which  would  [1019]  disqualify  him  from  making  a  settlement  of  his 
affairs,  unless  undue  influence  were  used,  prior  to  1st  March  1836.  But  I  have  no 
objection  to  date  it  at  the  time  that  McDonald  came  to  him,  or  the  Dean  of  Faculty's 
opinion  was  given,  or  even  at  the  strange  midnight  conversation  with  the  butler  at 
Nuthill.  It  is  not  so  much  as  alleged  that  he  was  insane  when  he  subscribed  the  codicil, 
21st  January  1836,  before  Mr.  Henderson  and  Mr.  Black,  which  they  test;  and  still  less 
can  the  pursuers  possibly  maintain  that  Waddel  was  insane  on  30th  November  1835, 
when  he  entered  into  the  agreement  with  them  about  making  over  to  them  fifty  shares 
of  his  Koyal  Bank  stock,  nor  on  7  th  December,  when  he  made  over  the  fifty-five  shares. 
Nor  can  they  say  he  was  insane  when  he  appeared  personally  in  the  Bank,  and  in  pre- 
sence of  one  of  the  directors,  on  the  7th  January  1836,  made  the  transfer,  the  benefit  of 
which  they  have  been  enjoying  ever  since. 

In  finding  then  for  the  pursuers,  the  jury  find  that  it  has  not  been  established  that 
the  holograph  codicil,  bearing,  in  gremio,  to  be  dated  3d  January  1835,  was  written  and 
subscribed  prior  to  the  period  of  his  insanity,  which  took  place  more  than  a  year  after 
its  asserted  date.  Thus  the  question  of  fact  the  jury  had,  in  truth,  to  decide  was,  not 
the  insanity  so  much  as  the  date  of  this  codicil ;  a  matter  of  fact)  no  doubt^  otherwise 
it  would  not  have  been  submitted  to  them,  but  of  fact  not  unmixed  with  law ;  but,  on 
the  contrary,  depending  upon  a  question  of  law  as  to  the  character  and  effect  of  a  holo- 
graph writing,  in  respect  that  it  does  not,  per  «e,  prove  its  own  date,  when  the  date  is 
of  importance.  The  question  of  law  is  this.  Whether,  in  establishing  its  date,  the  law 
holds  it  absolutely  to  have  no  date,  or  whether  the  date  inserted  in  the  writing  may  be 
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taken  into  Tiew,  so  that  it  is  only  incumbent  on  the  party  founding  on  it  to  support  it 
by  additional  evidence,  and  whether  that  evidence  may  be  drawn  from  the  writing  itself, 
or  from  extrinsic  evidence  only.  Accordingly  the  judge  who  tried  the  case  laid  down 
the  law  necessary  for  the  case ;  and,  as  he  was  entitled  and  bound  to  do,  directed  the 
jury  to  consider  the  evidence  as  applicable  to  that  view  of  the  law.  We  have  been 
fonuBhed  with  this  part  of  the  charge,  which  shows  how  anxiously  the  judge  had  pre- 
pared himself  for  this  trial,  foreseeing  how  much  would  turn  upon  the  law  as  to  the 
effect  of  a  holograph  writing ;  and  we  see  how  clearly  and  distinctly  he  expressed  himself 
on  the  subject,  which  ought  to  have  been  perfectly  intelligible  to  the  jury.  I  need 
scarcely  say  that  I  concur  in  the  law  as  laid  down ;  and  although  an  exception  was 
taken,  that  law  was  not  laid  down  to  the  jury  that  should  have  been,  yet  as  the  judge 
refosed  to  do  so,  the  jury  were  bound  by  the  law  as  given  to  them  by  the  judge,  and 
therefore  we  have  nothing  to  do  with  inquiring  whether  any  different  law  was  pleaded 
to  them,  nor  need  we  conjecture  what  that  might  be ;  we  have  only  to  consider  whether 
ihe  jury  could  have  arrived  at  the  conclusion  Uiey  have  done  according  to  a  sound  view 
of  the  evidence,  if  they  had  followed  the  direction  of  the  judge  as  to  the  law ;  or  if  they 
did  hold  the  law  as  laid  down  from  the  bench,  whether  they  must  not  have  gone  entirely 
against  the  evidence  submitted  to  them,  and  drawn  a  fadse  conclusion  from  it,  which 
it  wUl  not  bear. 

There  is  no  question  that  the  jury  are  the  sole  ultimate  judges  of  the  facts  of  a  case ; 
no  one  disputes  that ;  and  that  this  verdict  is  not  to  be  easily  disturbed  or  set  aside  by 
the  Court,  so  that  it  is  not  enough  even  to  obtoin  a  new  trial,  that  in  a  case  of  conflicting 
evidence,  the  jury  have  taken  a  different  view  from  that  which  [1020]  the  Court  would 
have  been  inclined  to  do,  provided  it  appears  that  the  view  taken  ia  after  a  calm,  dis- 
passionate review  of  the  evidence,  which  might  bring  the  inquirer  to  such  an  opinion, 
without  any  suspicion  that  motives  and  feelings,  unknown  possibly  to  the  person  him- 
self, had  influenced  his  decision,  and  produced  an  unjust  result.  But  if  it  should  appear 
to  be  otherwise,  as  the  object  of  all  judicial  procedure  must  be  to  procure  justice  to  the 
suitors,  and  to  secure  to  every  man  his  legal  rights,  and  as  the  stetute  law  has  most 
expressly  conferred  upon  this  Court  the  duty  of  setting  aside  a  verdict  if  it  be  against 
evidence,  we  must  act  as  we  are  directed  to  do  when  such  a  case  arises,  keeping  always 
in  view,  no  doubt,  the  favour  which  is  due  to  the  verdict ;  less  in  a  case  of  mixed  law 
and  fact,  than  of  fact  alone ;  less,  too,  in  a  case  which  affecte  the  heritage,  than  in  a 
case  of  simple  debt ;  and,  even  in  this  last  class  of  cases,  less  in  a  case  of  ordinary  debt, 
and  with  a  common  jury,  than  in  a  case  involving  a  matter  of  mercantile  understanding 
and  usage  tried  by  a  special  jury  of  merchants,  such  as  were  chiefly  the  English  cases 
from  which  dicta  against  new  trials  were  read  to  us,  where,  accordingly,  it  is  fit  that 
Jadges  hesitate  before  they  unsettle  a  practice,  or  even  throw  doubt  upon  it  by  allowing 
a  new  trial ;  or,  in  the  more  recent  case  alluded  to,  where  one  of  the  points  was,  whether 
a  num  had  colluded  with  some  of  his  creditors  to  make  a  fraudulent,  conveyance  to 
theuL  There  the  verdict,  on  conflicting  evidence,  was  in  favour  of  the  defenders ;  and 
the  judge  who  tried  the  case  did  not  think  it  pro{>er  to  put  the  parties  on  their  trial 
and  defence  in  such  circumstances  a  second  time.  When  a  new  trial  is  granted,  the 
Court  does  not  usurp  the  province  of  the  jury,  but  only  exercises  their  statutory  right 
of  control  where  manifest  injustice  has  been  done  by  the  verdict,  and  exercises  this 
control  to  no  further  effect  than  to  enable  the  case  to  be  submitted  to  another  jury. 
UntQ  juries  are  found  endowed  with  intellect  more  than  human,  and  with  calm  and 
unprejudiced  minds  beyond  the  reach  of  false  impressions,  such  a  control  must  always 
accompany  the  practice  of  jury  trial,  to  prevent  injustice  as  far  as  it  is  possible  to  do. 
It  has  been  so  with  us.  I  need  not  refer  to  the  many  instances  of  this  in  which  the 
Court  has  been  obliged  to  exercise  this  control  as  an  essential  part  of  that  branch  of 
jurisprudence,  and  it  would  have  been  little  to  the  credit  of  the  system,  or  the  advan- 
tage of  the  subject,  if  this  power  had  not  accompanied  its  introduction  into  this  country. 
In  truth,  the  right  to  do  this  is  so  express,  as  well  as  its  exercise  so  necessary,  that  I 
persuade  myself  that  it  will  not  be  deemed  as  an  abstract  truth ;  and  the  only  question 
ever  can  be,  if  it  ought  to  be  worked  on  the  present  occasion.  But  while  I  hold  it  my 
duty  to  review  a  verdict  when  objected  to  as  against  evidence,  and  while  I  must  be 
aatisfied  that  it  is  clearly,  flagrantly  so,  before  I  ought  to  set  it  aside,  it  was  quite  new 
to  me,  that  if  the  judge  at  the  trial,  not  thinking  it  a  case  of  unmixed  fact  without  law, 
nor  of  nicely  balanced  evidence,  which  he  thinks  it  best  to  leave  to  the  jury  to  form 
DUNLOP,  VOL.  IV.  21 


322  WADDEL,   &a   V.    WADDEL's   TRUSTEES,   ftc.  vn.  Donlop. 

their  opinion  upon,  without  any  indication  of  his  own,  should  think  that  the  evidence 
is  all  on  one  side,  or  at  least  very  strongly  preponderates,  when  applied  to  the  law  as 
laid  down,  so  as  to  lead  to  a  verdict  in  favour  of  one  of  the  parties,  and  mentions  this 
opinion  to  the  jury,  if  the  jury  adopt  an  opposite  conclusion,  that  this  is  to  he  held  as 
in  favour  of  the  verdict.  It  was,  however,  so  pleaded  to  us.  If  the  judge's  opinion 
concurs  with  the  verdict,  it  is  reasonable  to  hold  that  it  should  not  be  set  aside ;  but  in 
the  opposite  case,  and  where  a  jury  has  come  to  an  opposite  opinion,  from  the  cool 
judicial  view  taken  [1021]  by  one  accustomed  to  weigh  and  balance  conflicting  testi- 
mony, it  may  show  the  value  they  attach  to  their  own  view  of  the  evidence,  but  surely 
never  can  add  weight  to  it,  or  afiford  even  a  presumption  that  it  has  been  coolly  and 
dispassionately  formed,  and  is  well  founded. 

Now,  then,  is  there  not  proof  sufficient  that  this  codicil  was  written  by  Waddel, 
when  he  was  in  the  full  possession  of  his  mind,  nay,  that  it  must,  in  all  probability, 
have  been  written  of  the  date  it  bears  ? 

I  think  it  important  in  this  view,  that  it  made  a  rational  distribution  of  his  fortune, 
which  had  been  of  his  own  acquiring,  according  to  the  circumstances  in  which  he  was 
then  placed  by  recent  events.  It  betrays  no  marks  of  insanity ;  but,  on  the  contrary, 
of  a  very  sane  and  reflecting  mind,  influenced  by  feelings  of  gratitude  and  friendship. 
It  is  not  the  disposition  of  the  estate  of  Sydserff  alone,  in  1836,  we  are  considering  at 
present — that  was  not  before  the  jury.  It  was  the  codicil,  1835,  which  disponed 
generally  of  his  property,  now  that  his  nephew  was  dead  without  issue ;  and  its  purpose 
was  to  dispose  of  that  property  which  would  have  gone  to  his  issue,  if  he  had  left  any. 
It  refers  to  his  trust-settlement,  and  leaves  the  liferent  untouched,  which  went  to  his 
brother  James,  of  whom  he  speaks  as  then  alive ;  he  gives  the  fee  of  Sydserff  to  the 
Lord  President,  "who  has  been  friendly  to  my  brother  and  myself;"  and  to  Mr. 
Henderson  of  tJie  King's  Printers'  Office,  the  fee  of  his  house.  This  was  but  a  small 
portion  of  his  property.  His  personal  property  was  large ;  out  of  which,  without  inter- 
fering at  all  with  the  disposal  of  his  heritage,  he  could  have  amply  provided  his  nieces, 
if  he  had  thought  it  proper  to  provide  more  for  them  than  he  had  done  by  the  trust- 
deed.  But  the  evidence  shows  that  he  entertained  a  notion  on  that  subject,  which  made 
him  think,  that  leaving  a  lai^e  fortune  to  them  would  not  conduce  to  their  happiness — 
a  very  considerable  proof,  I  think,  of  good  sense  and  a  sane  mind ;  and  therefore  he  dis- 
tributes it  among  five  parties— one  whose  father  had  been  his  schoolfellow,  and  whose 
family  had  been  kind  to  him  in  his  youth — two  fellow  apprentices  with  old  Mr.  Smellie, 
the  printer,  with  whom  he  had  kept  up  a  great  intimacy — and  two  friends,  with  whom 
he  had  been  connected  for  many  years  in  the  office  of  King's  printers.  Among  these 
five  parties  he  divided  the  fee  of  his  moveable  property,  the  liferent  of  it  being  with  his 
brother ;  so  that  the  case  is  not  as  if  Waddel  had  possessed  Sydserff  alone,  and  had 
given  his  whole  fortune  to  the  Lord  President ;  others,  besides,  benefit  as  sharers  in  his 
grateful  and  kind  affections ;  while  his  brother  and  his  daughters  have  not  been  for- 
gotten by  him.  And  it  is  only  comparatively  a  small  share  of  his  fortune  which  he 
bestows  on  the  man  who  was  ever  in  his  mind  as  the  friend  who  had  put  him  in  the 
way  of  making  it  all.  He  had  mentioned  to  his  brother  his  intention  of  leaving  this 
portion  of  his  property  to  his  benefactor ;  and  we  do  not  find  that  that  brother  thought 
it  objectionable  or  unnatural. 

On  the  same  sheet  of  paper  there  are  three  other  codicils  written  in  succession,  all 
holograph  of  Waddel  like  the  first,  and  not  tested,  and  bearing  to  be  all  of  subsequent 
dates  to  it.  These  are  not  challenged ;  and  it  is  quite  admissible  to  use  these  writings 
in  support  of  the  proof  of  the  date  of  the  first  one. 

Hsul  James,  his  brother,  survived  him,  Waddel  very  naturally  thought,  that  as  he 
had  the  liferent  of  his  fortune,  this  would  enable  him  to  provide  for  his  daughters. 
But  James  might  not  survive  him.  Seemingly  having  reflected  on  this  contingency, 
he  felt  it  proper  to  provide  against  its  effects.  Accordingly  just  two  p.022]  days  after 
the  first  codicil — that  is,  on  5th  January  1835 — he  adds  this  other  codicil : — "  In  the 
event  of  my  brother  dying,  and  not  leaving  sufficient  means  to  afford  a  yearly  income 
of  L.100  a-year  to  each  of  two  daughters,"  he  directs  the  deficiency  to  be  made  up. 
This  was  plainly  to  supply  an  omission  in  the  other,  (which  thus  must  have  preceded 
it,)  and  the  latter  was  written  plainly  during  James's  life.  But  James  did  not  die  till 
August  following.  Therefore,  at  all  events,  the  first  codicil  must  have  been  written 
before  the  month  of  August  1835. 
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Now  I  tiiink  it  very  clear  that  it  was  this  paper  which  was  sealed  up  and  deposited 
with  Mr.  Henderson  on  5th  Fehruary  1835.  It  was  at  least  once  returned  to  Waddel, 
and  hy  him  again  deposited  with  Henderson.  Henderson  says  he  got  it  back  once  or 
twice ;  that  he  opened  it,  made  additions,  and,  from  the  number  of  after  codicils,  this 
seems  probable. 

Next  there  appears  a  codicil,  dated  4th  May  1835,  by  which  he  restricts  Ann 
McDonald's  bequest  to  L.26,  plainly  implying  that  this  was  subsequent  to  the  first 
codicil,  which  confirmed  that  bequest ;  and,  on  the  same  day,  he  makes  another  codicil, 
by  which  be  revokes  the  bequest  in  his  trust-settlement  and  in  the  second  codicil  as  to 
hiB  four  nieces — thus  plainly  implying  that  the  second  codicil,  made  during  his  brother's 
life,  was  of  a  date  prior  to  it.  Next  comes  the  important  codicil,  dated  9th  October 
1835,  by  which,  besides  revoking  bequests  made  in  his'  trust-settlement  to  Ann  and 
Thomas  Bamsay  and  Mary  Waddel,  and  substituting  annuities  to  them,  he  refers  to  an 
agreement  then  in  progress  with  his  brother's  family ;  and  in  the  event  of  this  being 
completed,  he  recala  the  bequest  made  to  Mrs.  Waddel  and  her  daughters  by  the  second 
codicfl,  of  date  4th  May  1835,  implying,  of  course,  that  that  was  of  a  prior  date  to 
^one. 

Now  the  proposal  for  this  agreement  was  made  by  Waddel  at  least  prior  to  25th 
September,  but  it  was  not  completed  till  30th  November  1835 ;  and  between  these  two 
periodB,  any  alternative,  according  as  it  should  be  completed  or  not,  must  have  been 
proposed  and  dated.  This  codicil  accordingly,  which  appears  last  in  order  on  the 
oci^nal  sheet  of  paper,  bears  date  9th  October  1835. 

Next  comes  the  tested  and  separate  codicil  of  21st  January  1836,  about  whose  date 
there  can  be  no  question. 

If  I  recollect  right,  the  codicil  in  October  was  not  alluded  to  at  all  in  the  address 
to  us  by  the  counsel  in  support  of  the  verdict ;  and  certainly  it  is  not  easy  to  deal  with 
it  on  the  hypothesis,  that  it  does  not  prove  both  the  codicils  of  4th  May  to  be  of  a 
prior  date ;  the  latter  of  which  again  proves  the  codicil  of  5th  January  to  be  of  prior 
date  to  it ;  while  the  other  of  the  same  date  proves  the  first  codicil  to  be  prior  in  date 
to  it.  And  while  this  codicil  in  October  was  not  alluded  to,  it  was  said  that  the  codicil 
in  January  1836  referred  to  the  letter  by  Waddel  to  Ann  M'Donald,  dated  30th  August 
1833 ;  whereas  I  think  it  quite  clear  tiiat  that  is  the  promise  alluded  to  in  the  first 
oodidl,  where  it  is  said,  ^'  I  haVe  promised,"  &c. ;  and  the  letter  accordingly  calls  it  a 
promise.  It  becomes  a  bequest  of  an  annuity,  and  is  so  termed  in  the  codicil  of  May 
1835;  and  then  this  is  quite  correctly  referred  to  and  revoked  in  January  1836,  as  the 
promise  or  bequest.  To  the  first  of  the  codicils  then,  dated  4th  May  1835,  this  tested 
oodidl  pkdnly  relates ;  and  at  the  date  of  this  last  codicil,  which  does  prove  its  own 
date,  that  date  being  21st  January  1836,  it  is  not  so  much  as  alleged  that  Waddel  was 
insane ;  for  this  was  prior  to  his  visit  to  Nu thill,  where  he  did  not  go  till  the  27th ;  and 
all  the  codicils  [1023]  bear  internal  evidence,  supported  in  a  very  remarkable  manner 
by  the  external  evidence,  from  the  true  date  of  the  facts  to  which  reference  is  made  in 
them  as  the  cause  of  granting  them,  that  all  the  codicils,  without  exception,  were^  at 
least  of  a  prior  date  to  it 

It  was  said  that  there  was  a  third  paper  sealed  up  and  deposited  with  Henderson, 
on  11th  November  1835,  as  the  envelope  has  been  found,  but  opened  and  empty;  that 
no  explanation  has  been  given  of  this ;  that  it  might  have  contained  a  revocation  of  the 
first  oodidl,  or  parts  of  it  Henderson  is  now  dead,  who  alone  could  give  any  explana- 
tion x>f  this  matter ;  and  it  would  be  hard  on  that  account,  that  any  doubt  should  be 
thrown  on  the  uncancelled  writing  deposited  finally  with  Chalmers.  But  whatever  con- 
jecture may  be  made,  I  think  it  never  can  be  supposed  to  apply  to  a  revocation,  in 
November  1835,  of  the  destination  of  Sydserff,  after  the  testimony  of  Mr.  Storie,  or  of 
the  rest  of  his  property,  after  that  of  Mr.  Tyndal  Bruce,  both  of  them  as  to  Waddel's 
intentions  and  acts  subsequent  to  this  period. 

I  have  already  said  that  it  appears  to  me,  there  is  most  conclusive  evidence  that  all 
the  codicils  were  written  prior  to  the  tested  one  on  21st  January  1836. 

There  seems  to  be  just  one  supposition  which  can  be  stated  in  opposition  to  this 
e(»iclDflion,  and  it  is  so  utterly  improbable,  as  to  make  it  impossible  to  suppose  that  sane 
men  could  entertain  it  for  a  single  moment  It  appears  very  distinctly,  that  after 
Waddal's  return  from  Nuthill,  he  had  got  back  from  Henderson  the  sealed  paper  of 
codicils,  and  tested  codicil,  for  he  put  them  into  Mr.  Chalmers'  hands  on  28th  February 
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1836,  with  instructions  to  make  out  an  inventory  of  them.     Chalmers  does  so,  and  the 
inventory  states  the  paper  as  containing  the  codicils,  of  the  following  respective  dates, 
quite  correctly,  viz.,  3d  January  1835,  5th  January  1835,  4th  May  1835,  eo.  die,^  and 
9th  October  1835.     They  were  written  then  prior  to  28th  February  1836,  but  during 
his  insanity,  which,  in  order  to  support  the  verdict,  must  be  supposed  to  have  then 
commenced.     Further,  it  will  be  recollected,  that  his  trust-deed,  on  its  being  executed, 
was  sealed  up  and  put  into  Mr.  Henderson's  hands  on  29th  January  1834,  and  it 
remained  with  him  unopened  till  after  Waddel's  death,  and  was  never  opened  or  seen 
by  Waddel  or  an^  other  person  till  5th  August  1840.     Now  it  is  a  very  remarkable 
fact,  that  all  the  codicils  bear  constant  reference  to  various  minute  particulars  contained 
in  the  trust-disposition,  even  to  the  matter  of  the  nomination  of  executors,  and  their 
remuneration,  and  must  have  been  written  by  a  person  intimately  acquainted  with,  and 
most  perfectly  recollecting  all  the  clauses  and  provisions  of  that  settlement,  and  with  a 
recollection,  too,  of  what  was  not  in   this  settlement — the  promise  made  to  Ann 
M'Donald,  so  far  back  as  1833,  of  the  dividends  of  eight  shares  of  Boyal  Bank  stock  in 
liferent.     This  circumstance  demonstrates,  that  no  person  could  have  devised  these 
codicils  who  did  not  know  the  trust-settlement,  and  it  is  quite  plain  it  could  be 
known  only  to  Waddel  himself  or  the  writer  of  it.     It  could  not  then  have  been  by 
dictative  suggestion,  or  undue  influence  of  any  parties  interested  in  them,  for  not  one 
of  them  could  possibly  have  known  the  particulars  of  it     But  that  is  not  in  the  case. 
This  may  have  been  suggested  to  the  jury,  as  it  was  to  us ;  but  no  such  case  is  stated 
in  the  record,  and  there  is  of  course  no  evidence  in  support  of  it,  and  none  such  could 
have  been  admitted.     They  are  all  written  by  Waddel,  and  of  his  own  suggestion,  and 
the  impulse  of  his  own  mind ;  and  if  they  were  written  when  he  was  insane,  though 
prior  to  28th  [1024]  February  1835,  we  must  hold  that  he  wrote  them  all  in  one  day, 
but  antedated  them,  using  a  different  pen  and  difierent  ink   for  each,  to   conceal 
this  deception,   (for  their   single   witness,    Lizars,    failed   in    proving  their  appear- 
ance as  of  having  been  written  all  at  one  time,)  and  that  he  made  them  of  different 
dates,   taking  care  to  cause  them  refer   to  contemporary  events  correctly,   accord- 
ing to  the  dates  assigned  to  each ;  and  that  all  this  contrivance,  the  undictated  work 
of  a  madman,  was  with  the  view  of  obviating  the  effect  of  the  insanity  under  which  he 
is  supposed  to  have  felt  himself  labouring  at  the  time,  and  which  he  knew  would  vitiate 
any  holograph  deed  executed  by  him  at  that  date.     This,  as  I  have  said,  is  to  be 
supposed  the  act  of  an  insane  man.     Now,  I  had  always  understood  that  it  was  one  of 
the  characters  of  insanity  to  be  alone  unaware  of  the  malady :  besides,  the  knowledge 
and  recollection  of  particulars  and  art  with  which  they  were  made  to  correspond  to  each 
successive  step  in  the  chain  of  writings,  indicate  a  degree  of  intellect  at  once  destructive 
of  all  idea  of  insanity.     It  is  on  this  account,  I  presume,  that  while  our  law-books  speak 
of  holograph  writs  not  proving  their  dates,  in  the  case  of  death-bed,  and  debts  or 
diligence,  no  notice  is  any  where  taken  of  such  a  deed  in  reference  to  insanity ;  for 
whUe  it  is  easy  to  understand  that  a  man,  ill  of  a  mortal  disease,  might  apprehend  the 
possibility  of  his  not  surviving  it,  and  would  antedate  a  settlement  or  a  bond  or  bill  to 
secure  a  preference  to  some  favoured  party,  it  is  difficult  to  suppose  that  an  insane 
person  eitiier  would  or  could  deliberately  sit  down  to  draw  up  a  deed  and  antedate  it, 
to  save  it  from  reduction,  on  the  ground  of  the  existing  insanity,  still  less  such  a  succes- 
sion of  writings  as  we  have  here. 

But,  further,  it  seems  very  clear  that  Waddel  had  told  his  brother  James,  in  spring 
1835,  that  he  had  left  his  estate  of  Sydserff  to  the  President — so  Dr.  Watson  and 
Daniel  Forbes  say ;  and  he  certainly  told  Mr.  Tyndal  Bruce,  on  27th  January  1836, 
that  he  had  left  Sydserff  to  the  President,  and  mentioned  Mrs.  John  Cockbum  and  the 
others,  to  whom  he  had  given  portions  of  his  property.  He  further  said  he  would,  on 
his  return  to  Edinburgh,  put  a  deed  into  the  President's  hands  as  to  Sydserff.  Now 
these  expressions  distinctly  refer  to  the  codicil  as  then  in  existence,  and  this  before  any 
alleged  insanity ;  and  his  statements  are  supported  by  the  real  evidence  of  the  codicil, 
dated  about  a  year  before,  and  by  his  having  put  into  the  President's  hands  the  disposi- 
tion to  Sydserff  immediately  upon  his  return  from  Nuthill,  as  to  which  he  had  pre- 
viously given  instructions  to  Mr.  Storie.  This  conversation  with  Mr.  Tyndal  Bruce 
took  place,  let  it  be  observed,  just  six  days  after  executing  the  last  codicil  before 
witnesses.  Though  it  is  denied  that  the  first  codicil  had  been  vnitten  at  the  time,  it  is 
admitted  that  at  least  he  had  the  intention  to  leave  Sydserff  to  the  President,  aa  the 
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pereon  who  had  put  him  in  the  way  of  making  all  his  fortune ;  and  it  cannot  be 
qaestioned,  that  he  had  also  by  that  time  made  up  his  mind  as  to  the  disposal  of  the 
rest  of  his  fortune,  having,  in  a  day  or  two  after  that,  mentioned  his  disposition  of  it 
to  Mr.  Tyndal  Bruce.  Now,  with  this  intention,  would  it  not  have  been  natural  for 
him,  at  least,  to  have  then  executed  some  deed  (when  evidently  thinking  about  his 
a&irs,  and  revising  his  settlements,)  to  carry  out  his  intentions  as  to  Mrs.  Cockburn 
and  the  others,  supposing  that,  having  given  instructions  to  Mr.  Storie,  he  rested  satisfied 
as  to  the  President ;  but  as  he  did  not  do  so,  this  is  strong  corroboration  of  the  other 
evidence,  that  the  codicil  had  been  previously  executed  by  him  in  favour  of  the  residuary 
beneficiaries. 

[1026]  It  was  strongly  urged  on  us  that  Waddel  did  not  mention  the  existence 
of  this  codicil  when  he  was  at  Falkland  in  spring  1835  for  a  fortnight,  nor  to  the 
Piesident,  nor  to  Mr.  Storie.  I  cannot  see  that  this  argues  any  thing  against  its  exis- 
tence. A  holograph  writing  is  generally  resorted  to  for  the  sake  of  secrecy  in  case  of 
any  change  of  intention,  and,  as  he  had  actually  given  directions  to  Mr.  Storie  to  have 
a  regular  formal  disposition  of  the  estate  substituted  in  its  stead,  showing  that  he  did 
not  mean  to  rest  satisfied  with  the  instructions  to  his  trustees  in  the  codicil,  I  do  not 
see  that  there  was  any  occasion  for  his  mentioning  it  on  the  occasions  alluded  to.  He 
seems  to  have  thought^  and  thought  truly,  that  although  he  might  leave  the  distribution 
of  his  large  personal  property  upon  the  instructions  to  his  trustee  in  his  codicil,  it  would 
be  better  to  execute  a  formal  conveyance  of  his  landed  estate ;  and  it  is  only  unlucky, 
with  regard  to  the  fulfilment  of  his  grateful  feelings  for  the  President's  favours  to  him, 
that^  having  given  to  Mr.  Storie  in  the  end  of  December,  or  beginning  of  January,  his 
final  instructions  for  his  repeatedly  expressed  intentions  on  this  matter,  he  had  not 
eabeexibed  the  deed  before  he  went  to  Nuthill. 

In  truth  it  appears  that  Waddel,  though  he  evidently  thought  much  about  them, 
and  frequently  altered  them,  was  not  communicative  about  his  settlements.  Mr.*  John 
Henderson,  it  appears,  was,  as  the  son  of  an  old  friend,  very  intimate  with  him,  and 
often  dined  with  him,  yet,  even  in  such  hours  of  convivial  intercourse,  Waddel  only 
onee  spoke  of  his  settlements,  and  this  was  in  1835,  after  his  nephew's  death,  when  he 
mentioned  that  Sydserff  was  to  be  left  to  the  President.  His  communication  to  Mr. 
Tyndal  Bruce  was  also  once  only  on  this  subject,  and  seems  to  have  been  most  naturally 
brooght  on,  and  purely  accidentol.  They  were  in  Mr.  Bruce's  carriage  together  on  their 
way  to  Nuthill,  and  the  conversation  began  as  to  how  he  first  became  connected  with 
the  printing-office.  He  said  he  was  indebted  to  the  Lord  President  for  this,  and, 
thiongh  his  instrumentality,  had  become  what  he  was  in  the  world.  This  naturally  led 
him  to  express  his  gratitude  to  the  President,  and,  when  his  heart  was  warmed  with 
these  generous  feelings,  it  was  almost  of  course,  that  though  close  in  general  on  such 
matters,  he  should  tell  his  friend  (as  the  deed  was  actually  preparing  at  the  time  accord- 
ing to  his  instructions)  that  he  meant  to  evince  his  gratitude  by  giving  him  the  estate 
of  Sydserff;  and  this  led  to  the  mention  of  how  the  rest  of  his  property  was  to  be 
disposed  of.  And  this  conversation  led  on  his  return  to  Edinburgh  to  his  keeping  the 
disposition  for  some  days  by  him  till  Mr,  Bruce  could  witness  it.  Perhaps  no  other 
ooeurrence  or  opportunity  would  have  induced  him  to  open  his  mind  so  fully  about  his 
aetdements  to  any  person ;  so  that  if  we  except  Mr.  John  Henderson,  Mr.  Tyndal  Bruce 
ia  the  only  person,  in  addition  to  his  brother  James,  from  whom  we  could  expect  to 
receive  testimony  of  his  having  already  disposed  of  Sydserff.  He  is  represented  as  a 
aingle  witness  to  this ;  and,  although  this  is  scarcely  the  correct  import  of  the  evidence, 
yet  as  he  is  at  all  events  a  most  important  witness,  the  most  distinct  to  the  fact,  a  strong 
attempt  was  made  to  diminish  the  weight  of  it,  chiefly,  as  I  recollect,  because  he  did  not 
think  Waddel  insane  at  the  time  of  signing  the  disposition  on  27th  February  1836. 
His  opinion  on  that  matter  may  be  mistaken,  and  yet  this  ought  not  to  affect  his  accuracy 
in  recollecting  of  a  fact,  or  his  credibility  in  relating  it.  These  two  acts  of  the  mind 
are  totally  distinct,  and  exercise  very  different  faculties ;  so  that  a  mistaken  opinion 
about  a  matter  where  a  person  is  not  professionally  conversant,  ought  not  to  affect  his 
geneial  credibility  regard-  [1026]  -ing  a  fact  which  occurred  to  him.  It  does  not  appear 
that  he  was  informed  by  Alexander  of  the  night  scene  with  Waddel  at  Nuthill,  which, 
iKywever,  Dr.  Davidson  will  not  say  proved  insanity ;  and,  moreover,  when  we  recollect 
the  character  of  the  insanity  as  given  by  Dr.  Chapman,  under  whose  care  Waddel 
lemained  so  long,  when  the  insanity  was  fully  developed  after  13th  March  1836,  viz. 
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that  "  the  disease  was  one  of  fits  and  paroxysms, — when  out  of  the  fits,  he  was  then 
quite  conveisible, — I  have  sat  with  him  for  hours,  and,  unless  I  had  touched  the  key, 
no  one  would  have  seen  that  any  thing  was  wrong ; '' — is  it  at  all  wonderful  that,  in  the 
probably  short  calls  Mr.  Tyndal  Bruce  made  between  24th  February  and  10th  March 
1636,  he  should  not  have  detected  insanity,  as  to  which  he  previously  had  no  suspicion  1 
In  like  manner,  Mr.  Storie  saw  him  on  the  7th,  8th,  or  9th  of  March,  and  nothing  that 
occurred,  or  that  he  observed,  raised  the  most  distant  suspicion  of  any  thing  wrong  in 
his  mind.  In  short,  that  Mr.  Tyndal  Bruce  did  not  detect  insanity  in  Waddel,  leaves 
my  confidence  in  his  testimony,  as  to  what  was  told  him  by  Waddel,  perfectly 
unshaken. 

I  cannot  help,  therefore,  on  the  whole,  entertaining  the  opinion  with  very  consider- 
able confidence,  that  laying  the  onus  on  the  defenders  as  strictly  as  may  be,  if  we  were 
to  hold  even  that  the  asserted  date  is  not  to  be  a  circumstance  to  be  taken  into  account, 
the  defenders  have  most  fully  established  existence  of  the  first  codicil  before  the  insanity 
of  the  granter ;  but  if,  as  we  are  bound  here  to  do,  and  as  the  jury  was  bound  to  do,  if 
the  date  be  taken  into  view,  which  is  only  to  be  adminiculated,  as  our  law  writers  term 
it — as  this  has  been  done  by  a  very  remarkable  concurrence  of  evidence,  extrinsic  as 
well  as  intrinsic,  gathered  out  of  the  whole  series  of  changes  he  made  on  his  settlements 
during  the  twelve  months  preceding  his  insanity,  according  to  the  varying  circumstances 
occurring  during  that  period  in  the  family  of  his  brother,  and  the  corresponding  changes 
of  opinion  incident  on  these  in  his  own  mind,  I  cannot  entertain  a  doubt  in  my  own 
mind  that  the  codicil  under  reduction  was  written  by  Waddel  prior  to  any  appearance 
of  insanity,  nay,  certainly  of  the  date  it  bears,  and  that  he  did  not  antedate  it. 

I  have  no  occasion  to  speculate  on  what  may  have  misled  the  jury,  and  made  them 
arrive  at  a  conclusion  contrary,  as  I  think,  to  the  evidence.  It  is  enough,  that  it  appears 
to  me  that  the  verdict  is  flagrantly  against  the  evidence,  when  applied  to  the  law  laid 
down  by  the  Judge ;  but  I  must  say  this,  that  in  the  argument  we  heard  in  support  of 
the  verdict,  I  was  often  obliged  to  recal  my  mind  to  the  real  question  before  us,  which 
was  also  that  which  was  before  the  jury,  viz.,  the  validity  of  the  codicil  in  1835,  which, 
besides  disposing  of  Sydserff,  also  distributed  the  residue  of  his  fortune — in  so  far  as 
not  provided  to  his  brother  and  nieces  by  the  trust-disposition — to  four  personal  friends, 
and  the  child  of  an  old  schoolfellow  and  friend ;  and  that  the  subject  of  enquiry  was 
not  the  disposition  of  Sydserff  to  the  Lord  President,  executed  a  year  afterwards,  when 
it  is  now  held  the  insanity  had  commenced.  From  the  manner  in  which  the  case  was 
treated,  it  was  throughout  the  course  of  the  argument  an  effort  for  me  to  retain  this  in 
my  mind ;  and  one  cannot  but  fear  that  the  jury  may  not  have  been  altogether  success- 
ful in  relieving  their  minds  from  this  impression,  which  may  have  influenced  a  verdict 
80  greatly  to  the  prejudice  of  the  justice  of  the  case. 

Upon  the  whole,  I  am  of  opinion  that  justice  has  not  been  done  to  the  defenders  by 
the  verdict,  and,  therefore,  that  the  only  course  we  can  follow  is  to  allow  the  question 
to  be  submitted  to  the  award  of  another  jury. 

[1Q27]  Lord  Monoreiff. — By  the  statute  55th  Oteo,  III.,  c.  42,  by  which  trial  by 
jury  in  civil  causes  was  introduced  into  Scotland,  it  was  expressly  provided,  in  section 
6th,  "  That  in  all  cases  in  which  an  issue  or  issues  shall  have  been  directed  to  be  tried 
by  a  jury,  it  shall  be  lawful  and  competent  for  the  party  who  is  dissatisfied  with  the 
verdict  to  apply  to  the  Division  of  the  Court  of  Session  which  directed  the  issue,  for  a 
new  trial,  on  the  ground  of  the  verdict  being  contrary  to  evidence,  on  the  ground  of 
misdirection  of  the  Judge,  on  the  ground  of  the  undue  admission  or  rejection  of  evidence, 
on  the  ground  of  excess  of  damages,  or  of  res  noviter  veniens  ad  noHtiamy  or  for  such 
other  cause  as  is  essential  to  the  justice  of  the  case." 

It  is  evident,  that  this  statutory  provision  established  a  right  in  every  party  against 
whom  a  verdict  might  be  given  by  a  jury,  to  move  the  Court  to  set  aside  the  verdict, 
and  grant  a  new  trial,  not  on  the  grounds  of  law  only,  but  distinctly  and  specially  on 
the  ground  of  the  verdict  being  contrary  to  evidence  in  matter  of  fact  For,  though 
the  object  of  the  statute  was  to  introduce  a  new  system  of  trial,  whereby  all  questions 
of  fact  should  be  determined  by  the  verdict  of  a  jury,  and  though,  of  course,  in  any  such 
trial,  the  jury  must,  in  the  first  instance,  be  the  sole  judges  of  the  effect  of  the  evidence 
in  regard  to  the  matter  of  fact  in  issue,  subject  to  any  direction  in  law  by  the  Judge 
which  the  nature  of  the  case  might  call  for,  and  with  the  aid  of  such  observations  on 
the  evidence  as  he  might  see  cause  to  address  to  them,  it  was  thought  indispensably 
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neceseaiyy  to  the  safety  of  that  syBtem  itself,  and  the  working  of  it  in  regard  to  the 
most  important  interests  of  the  community,  that  it  should  not  he  left  without  some 
efficient  means  of  control  and  redress  against  the  mistakes  or  errors  of  juries  even  in  the 
trial  of  matters  of  fact. 

The  right  thus  given  to  the  party  to  move  for  new  trial,  and  the  power  and  the  duty 
of  the  Court  to  grant  it,  when  a  case  is  presented  which  appears  to  them  to  call  for  the 
exercise  of  the  power  and  the  discharge  of  the  duty,  constitute  therefore  a  branch  of 
the  statutory  law  of  jury-trial  of  the  most  sacred  and  vital  character — essential  to  its 
very  existence,  and  without  which,  important  as  are  the  benefits  and  blessings  which  it 
IB  odculated  to  bestow  on  the  country,  it  could  not  exist  at  all. 

Accordingly,  so  indispensably  necessary  was  the  power  of  allowing  a  new  trial  upon 
any  of  the  grounds  enumerated  in  our  statute,  or  on  other  specific  grounds  covered  by 
the  last  general  words  of  the  enactment,  found  elsewhere,  that  it  was  early  introduced 
into  the  law  of  England  by  practice  alone,  and  had  been  constantly  acted  upon  during 
a  very  long  period. 

But  though  I  hold  the  right  of  the  party,  and  the  power  of  the  Court,  undoubted  as 
they  are  under  the  statute,  to  be  of  a  very  sacred  nature,  to  which  the  Court,  if  they  are 
to  do  their  duty  correctly,  must  give  full  and  fair  effect^  and  though  I  observe  that  in 
one  of  the  early  cases,  in  which  a  new  trial  was  granted,  the  Lord  Justice-Clerk,  Boyle, 
used  these  words,  "  I  am  clear  that,  in  the  infancy  of  this  institution,  the  clause  in  the 
Act  must  be  liberally  construed,''  ^  no  one  is  more  sensible  than  I  am,  that  it  is  one  of 
the  most  delicate  duties  which  a  court  can  be  called  on  to  discharge,  to  set  aside  the 
Terdict  of  a  jury  upon  matters  of  [1028]  fact.  It  is  not  to  be  done  lightly.  It  is  not 
to  be  done  merely  because  the  Judges  may  think  that,  if  they  had  been  in  the  place  of 
the  jury,  they  would  have  come  to  a  different  conclusion ;  nor  is  it  to  be  done,  merely 
because  the  verdict  may  be  opposed  to  the  opinion  expressed  by  the  Judge  in  the  trial, 
although  all  authorities  hold  that  that  is  an  important  consideration  in  the  question,  and 
more  or  less  so  according  to  the  nature  of  the  case.  It  is  a  duty  which  rests  in  discre- 
tion, certainly ;  but  it  is  not  an  arbitrary,  but  a  legal  discretion,  to  be  exercised  with 
dne  discrimination,  and  with  great  caution. 

I  come,  therefore,  to  the  consideration  of  this  motion  with  great  anxiety,  and  with 
the  more  anxiety,  because,  having  been  the  Judge  before  whom  this  cause  was  tried, 
and  having  felt  it  to  be  my  duty  not  to  withhold  from  the  jury  the  impression  which 
the  evidence  had  made  on  my  mind — that  impression  leading  to  a  different  verdict — I 
am  sensible  that  more  than  double  caution  and  consideration  is  required  of  me  before  I 
disturb  the  verdict  returned  by  the  jury.  And  if  I  could  conscientiously  come  to  the  con- 
clusion, that  with  any  due  regard  to  the  state  of  the  evidence  in  reference  to  the  proper 
question  under  trial,  and  the  truth  and  justice  of  the  case,  this  verdict  ought  to  stand, 
it  would  not  be  the  first  time  that  I  had  concurred  in  refusing  a  new  trial,  with  what- 
ever difficulty,  even  where  the  verdict  was  contrary  to  my  own  opinion  in  the  trial. 

But,  in  every  such  question,  it  is  always  of  importance  to  attend  to  the  nature  of  the 
eause  under  trial,  and  the  effect  of  the  verdict  returned.  This  would  be  evident,  on 
the  simple  ground  that  every  authority  says  that  it  is  a  question  of  discretion ;  for  the 
discretion,  the  legal  direction  in  a  Court,  can  only  be  justly  exercised  with  reference  to 
the  nature  of  the  case  before  it.  And  so  it  has  always  been  practically  held.  The 
very  cases  referred  to  by  the  pursuer's  counsel  prove  this.  The  moment  those  cases, 
and  the  nature  of  them,  are  examined,  it  becomes  evident  that  the  dicta  of  law  relied 
on,  as  imperatively  laid  down,  have  relation  to  an  entirely  different  class  of  cases,  and  a 
different  category  of  law,  from  those  to  which  the  present  case  belongs. 

We  must  always  speak  with  great  diffidence  when  we  are  referring  to  authorities  in 
the  law  of  England.  But,  in  regard  to  the  general  effect  of  those  authorities,  I  think 
we  may  safely  rely  on  the  statements  of  the  Lord  Chief  Commissioner  Adam  in  his 
book  on  this  subject,  taken  along  with  the  cases  in  which  he  had  occasion  practically 
to  apply  the  principles.  One  practical  explanation,  given  in  a  case  of  great  importance, 
to  which  I  shall  afterwards  refer,  warns  us  of  a  serious  danger  with  reference  to  cases  of 
the  general  character  which,  in  part  at  least,  the  present  case  bears.  It  is  in  Hogg  v, 
M*Gill,  March  6,  1828;  4  Murray,  451,— ''In  England,  questions  on  the  validity  of  a 
will,  whether  on  the  ground  of  capacity  or  any  other,  are  in  a  situation  which  mi^es  it 


^  Clerk  V.  Thomson,  (Murray,  1,  p.  179). 
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not  80  easy  to  derive  from  them  the  principles  on  which  new  trials  are  granted,  as  from 
other  cases.  Wherever  there  is  real  property,  they  are  tried  in  an  action  of  ejectment ; 
and  as  this  is  an  action  that  may  be  brought  as  often  as  the  party  chooses,  the  C!ourt 
refuse  to  aid  him,  by  granting  a  new  trial." 

But,  in  general,  it  appears  to  me  that  the  statements  in  the  Chief  Commissioner's 
book,  with  reference  to  the  practical  doctrine  laid  down  by  Lord  Mansfield,  give  as  as 
clear  an  idea  of  the  principles  on  which  new  trial  is  granted  or  refused  in  England,  as 
we  are  likely  to  obtain  in  any  other  way.  His  Lordship  had  elsewhere  explained,  that, 
till  the  time  of  Lord  Mansfield,  there  was  some  degree  of  uncer-  [1029]  -tainty  in  the 
rules  adopted,  and  at  least  an  apparent  inconsistency  in  the  judgments ;  and  in  the 
early  practice  it  had  been  with  great  difficulty  that  new  trials  could  be  obtained.  But 
for  the  general  principles  he  relies  mainly  on  the  explanation  of  the  law  given  by  Lord 
Mansfield  and  other  judges  in  Bright  v,  Eynon.^  He  has  not  quoted  all  that  was  said 
upon  the  particular  case,  but  only  the  passages  which  go  to  show  something  like  a 
general  rule.  But  the  case  itself  was  a  very  strong  one.  It  related  to  a  will,  or  rather 
a  deed  of  discharge,  which  was  challenged  on  two  grounds, — forgery  and  fraud.  There 
was  evidence  on  both  sides,  and  on  both  points.  Lord  Mansfield,  who  tried  the  case, 
though  he  had  a  strong  opinion  on  the  question  of  fraud,  left  that  question  entirely  to 
the  jury  without  any  express  direction,  and  the  jury  found  a  general  verdict  for  the 
defendant.  Even  in  such  circumstances,  a  new  trial  was  granted.  In  showing  cause 
against  the  rule,  the  counsel  "  went  very  much  at  large  into  the  propriety  and  risk  of 
granting  new  trials.  They  urged,  that  a  verdict  ought  to  be  conclusive,  where  evidence 
of  any  sort  was  given  on  both  sides."  In  giving  judgment.  Lord  Mansfield  took  occasion 
to  lay  down  the  general  principles  of  new  trial,  in  the  terms  which  the  Lord  Chief 
Commissioner  has  incorporated  in  his  work.  I  may  advert  to  the  principal  passages : — 
'^  But  a  general  verdict  can  only  be  set  aside  by  a  new  trial ;  which  is  no  more  than 
having  tibe  cause  mbre  deliberately  considered  by  another  jury ;  when  there  is  reasonable 
doubt,  or  perhaps  a  certainty,  that  justice  has  not  been  done." — '*  If  unjust  verdicts, 
obtained  under  these,  and  a  thousand  other  circumstances,  were  to  be  conclusive  for  ever, 
the  determination  of  civil  property,  in  this  method  of  trial,  would  be  very  precarious 
and  uncertain.  It  is  absolutely  necessary  to  justice  that  there  should,  on  many  occa- 
sions, be  opportunities  of  considering  the  cause  by  a  new  trial."  (Other  passages  from 
the  same  judgment  were  also  read,  showing  the  progress  of  the  law  of  England  on 
the  subject)  ending  thus ;) — "  The  reasons  for  granting  a  new  trial  must  be  collected 
from  the  whole  evidence,  and  from  the  nature  of  the  case,  considered  under  all  its 
circumstances." 

From  all  this  it  may  be  deduced,  L  That  the  granting  or  refusing  new  trial  is  a 
question  of  discretion,  but  a  judicial,  not  arbitrary,  discretion.  Judicial,  that  is,  on  a 
careful  and  cautious  consideration  of  the  whole  evidence,  so  as  to  see  with  reasonable 
clearness,  if  not  certainty,  that  the  verdict  is  wrong,  or  that  the  jury  have  not  duly  con- 
sidered the  evidence.  2.  That  it  is  no  sufficient  reason  for  not  granting  a  new  trial,  if 
the  circumstances  appear  to  render  it  necessary  for  justice,  that  there  has  been  evidence 
led  upon  both  sides.  3.  That  the  right  to  demand  new  trial,  and  the  power  to  grant  it, 
as  well  as  the  actual  exercise  of  that  power,  are  essential  to  the  very  existence  of  jury 
trial ;  and,  4.  That  that  discretion  may  be  justly  and  legally  exercised  even  in  so  strong 
a  case  as  that  of  an  issue  of  forgery  and  fraud,  and  a  verdict  obtained  for  the  defendant. 

I  have  seen  nothing  to  invalidate  the  doctrine  established  in  that  case.  What  state 
of  circumstances  will  be  sufficient  to  establish,  in  any  particular  case,  that  a  verdict  is 
contrary  to  evidence  in  the  legal  sense,  is  a  question  for  judicial  discretion,  which 
cannot  be  brpught  within  any  general  rule.  But  see  the  opinions  of  Dennison  and 
Foster  in  that  case. 

[1030]  I  know  not  that  it  is  necessary  to  look  further  for  authority  in  the  law  of 
England.  But  Mr.  Rutherfurd  having  referred  to  some  cases,  it  may  be  right  to  take 
notice  at  least  of  those  which  are  of  a  late  date. 

The  case  of  Carstairs,^  tried  before  Lord  Ellenborough  and  a  jury  of  the  city  of 
London,  turned  on  a  question  of  mercantile  fact  and  practice, — the  question  being, 
whether  a  certain  charge  of  commission  in  mercantile  transactions  was  a  charge  made  in 
bona  fide  for  trouble,  or  was  merely  a  cover  for  a  charge  of  usurious  interest.     There 

1  1  Burrows,  393.  ^  4  Maule  and  Selwyn,  p.  19L 
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was  contrariety  of  evidence  as  to  the  nature  of  the  commission,  and  its  reasonableness, 
on  a  banking  accoant.  Lord  EUenborongh  directed  the  jury  in  particular  terms,  and 
left  that  question  to  the  jury.  That  was  a  verdict,  in  a  matter  of  mercantile  practice, 
which  liberated  the  plaintiffs  from  the  imputation  of  usury.  On  a  motion  for  a  new 
trial,  the  rule  was  granted,  but  afterwards  it  was  discharged.  What  was  then  said  by 
Lord  EUenborough  must  be  considered  with  reference  to  the  nature  of  the  case,  and 
other  cases  of  the  same  class.  But  what  does  it  come  to  ?  In  the  strongest  passage,  it 
is  merely  thus :  "  The  question  before  us  is  not  whether  the  verdict  given  in  this  case 
is  not  such  as  we  ourselves  should  have  given,  but  whether,  having  been  given  by  a 
jury,  to  whom  the  whole  case  is  left  in  point  of  fact,  and  to  whom  the  law  on  the 
sabject  was  distinctly  stated,  it  ought,  upon  the  grounds  of  argument  suggested  to  us, 
to  be  now  set  aside,  and  a  new  trisd  granted."  I  see  nothing  in  this  to  invalidate  the 
doctrine  of  Lord  Mansfield. 

The  only  other  English  case  to  which  I  think  it  necessary  to  advert,  is  that  of 
Belcher,^  &c  The  question  was,  whether  a  deed  of  assignment,  made  by  a  bJEinkrupt 
to  persons  of  his  own  family,  was  made  spontaneously  for  a  fraudulent  preference,  and 
in  contemplation  of  bankruptcy.  The  cause  was  tried  before  Chief-Justice  Tindal,  who 
left  that  question  of  fact  distinctly  to  the  jury. 

The  jury  found  for  the  defendants,  the  verdict  thus  importing  that  the  plaintiflfs  had 
yied  to  establish  the  case  of  fraud,  which  they  undertook  to  prove.  The  Court  refused 
to  disturb  that  verdict.  I  see  nothing  in  the  law  delivered  which  can  at  all  interfere 
with  the  demand  of  a  new  trial  as  made  in  the  present  case.  The  whole  judgment  of 
Chief-Justice  Tindal  (p.  414)  shows  the  principle  in  the  clearest  manner,  (Lord  Moncreifif 
read  it,)  and  is  in  perfect  harmony  with  Lord  Mansfield's 'doctrine  in  the  case  of  Bright. 
And  upon,  the  fact  necessary  to  be  proved,  he  is  very  strong  as  to  the  grounds  which 
might  warrant  the  verdict,  especially  in  the  point  which  I  have  mentioned  as  second. 

Mr.  Justice  Park  does,  indeed,  make  use  of  one  strong  expression,  of  which  the 
pursuers  here  take  advantage,  that  the  Court  must  be  satisfied  that  the  jury  were  so 
diametrically  wrong  on  both  the  questions,  that  they  must  necessarily  send  the  cause  to 
a  new  trial.  I  own  I  do  not  wonder  at  the  strong  expression  employed  in  such  a  case 
as  that  was,  more  especially  when  I  read  his  strong  statement  regarding  the  evidence  on 
the  question  of  contemplation  of  bankruptcy. 

Mr.  Justice  Bosanquet  states  the  rule  in  more  general  terms,  that  the  Court  must  be 
My  satisfied  upon  the  two  questions,  that  the  present  verdict  is  wrong,  before  they  can 
disturb  it. 

Mr.  Justice  Alderson,  again,  says,  that  if  he  could  have  been  satisfied  that  the 
[1031]  deed  was  made  in  contemplation  of  bankruptcy,  he  would  have  given  a  new  trial 
upon  &e  other  point ;  but,  going  into  the  evidence,  he  held  that  the  jury  were  justified 
in  holding  the  contemplation  of  bankruptcy  not  to  be  proved. 

And  it  is  to  be  observed,  that  Mr.  Maberly  having  been  examined  upon  oath,  the 
jury  could  not  have  come  to  a  different  conclusion  without  convicting  him  of  perjury,  to 
which  circumstance  all  the  Judges  attached  weight. 

I  have  gone,  perhaps,  more  fully  than  necessary  into  these  cases,  because,  from  the 
manner  in  which  they  were  pressed,  I  thought  it  my  duty  to  study  them  carefully ;  but 
I  own  I  do  not  think  that  they  have  much  bearing  on  the  present  question. 

But  let  us  now  look  a  little  into  the  authorities  in  our  own  law. 

In  the  case  which  I  formerly  mentioned,  of  Clark  v.  Thomson,  a  new  trial  was 
granted,  simply  on  the  ground,  as  I  understand  it,  that  it  was  necessary  for  the  justice 
of  the  case,  the  pursuer  having  failed,  whether  by  accident  or  neglect,  to  lay  the  case 
before  the  jury  in  a  shape  to  entitle  him  to  a  verdict ;  and,  in  the  new  trial,  he  obtained 
a  verdict  for  L.6562. 

Li  the  case  of  Baillie  v.  Bryson,^  the  Court  refused  a  new  trial,  the  Lord  Justice- 
Clerk  and  Lord  Robertson  making  some  observations,  which  were  afterwards  approved 
of  by  the  Lord  Chief  Commissioner,  "  setting  aside  a  verdict,"  &c.,  the  technical  ground 
being,  that  the  verdict  is  contrary  to  evidence.  I  humbly  think  that  this  cannot  be 
altered  by  the  use  of  different  terms  thought  to  be  distinct.  But  their  Lordships  were 
dear,  that  there  is  no  rule  against  granting  a  new  trial,  though  there  has  been  evidence 
on  both  sides. 

1  10  Bingham,  408.  » 1  Murray,  p.  341. 
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In  the  case  of  Skene  v.  Maberleys,^  which  was  a  case  of  nuisance,  a  verdict  was 
given  for  the  defender  on  the  issue  of  nuisance  or  not.  On  the  motion  for  a  new  trial 
it  was  granted,  on  the  ground  of  the  verdict  being  contrary  to  evidence,  the  Chief  Com- 
missioner stating  that,  "  On  the  whole,  without  getting  into  any  of  the  technicalities  of 
the  English  law,  we  are  of  opinion  that,  in  the  exercise  of  a  sound  discretion,  and 
applying  the  principles  of  right  reason  to  this  case,  we  have  power  to  set  aside  the 
verdict,  and  that  it  ought  to  be  set  aside.  We  do  not  assume  the  power  to  set  aside 
the  verdict  as  contrary  to  the  opinion  of  the  Court,  or  of  the  Judge  who  tried  the  case." 
He  then  referred  to  the  case  of  Baillie  v,  Bryson,  and  explained  the  progress  of  the 
English  law ;  and  being  of  opinion  that  there  was  nothing  proved  to  contradict  the 
evidence  of  the  material  fact  in  issue,  that  the  stream  was  polluted,  he  held  that  it  was 
the  duty  of  the  Court  to  grant  a  new  trial,  in  the  end  observing — *'  The  opinion  of  the 
Judge,  who  tried  the  case,  being  against  the  verdict,  is  not  a  sufficient  ground  for 
granting  a  new  trial,  but  is  certainly  a  very  strong  and  important  circumstance." 

In  the  case  of  Kitchen  v.  Fisher,^  there  was  evidence  on  both  sides ;  and  the  Lord 
Chief  Commissioner,  in  addressing  the  jury,  said,  "Where  there  is  contrariety  of 
evidence,  as  on  the  present  occasion,  the  case  is  peculiarly  within  the  province  of  the 
jury,  but  I  shall  make  such  observations  as  may  assist  you  in  coming  to  a  correct  con- 
clusion ; "  and,  in  the  end,  he  stated,  that  the  contradictions  in  the  evidence  were  such, 
that  there  must  be  perjury  on  the  one  side  or  the  other.  The  jury  found  for  the  pursuers. 
On  a  motion  for  new  trial,  his  Lordship  said,  that  [1032]  in  the  trial  he  had  considered 
the  case  as  one  of  contradictory  evidence,  and  had  so  left  it  to  the  jury ;  and  that  in 
England  the  rule  was,  in  such  cases  where  there  was  reason  to  suspect  false  swearing,  to 
leave  it  to  the  jury.  "  There  are,  however,  exceptions  to  this,  and,  in  the  present  case, 
where  there  are  many  circumstances  to  make  it  possible  that  justice  has  not  been  done, 
we  are  of  opinion  that  the  question  should  undergo  further  investigation."  In  the  end 
a  new  trial  was  granted,  on  the  simple  ground  that  it  appeared  to  the  Court  that  "  this 
case  has  not  been  sufficiently  tried  for  the  purpose  of  justice."  On  the  second  trial,  the 
verdict  was  for  the  defender  on  all  the  issues. 

Now  that  was  a  case  of  very  strong  contrariety  of  evidence,  in  which  the  whole  had 
been  most  distinctly  sent  to  the  jury  by  the  presiding  Judge ;  and  yet  the  Court,  being 
of  opinion  that  justice  had  not  been  done,  had  no  difficulty  in  sending  the  case  to  a 
new  trial. 

In  the  case  of  Clark  t^.  Spence,'^  there  was  evidence  on  both  sides.  It  was  a  reduction 
of  a  deed  of  settlement.  There  were  three  issues,  &c.,  but  though  the  jury  negatived 
the  first  and  third,  they  found  for  the  pursuer  on  the  second,  which  was  substantially 
a  verdict  for  the  pursuer,  reducing  the  deed.  A  motion  for  new  trial  was  made  on 
different  grounds.  There  was  a  point  as  to  the  admission  of  certain  witnesses  supposed 
to  have  an  interest,  but  which  was  not  sustained ;  but  a  new  trial  was  granted.  See 
p.  466,  &c. 

In  the  new  trial,  the  case  was  tried  on  the  first  issue  only  by  agreement,  and  the 
verdict  was  for  the  defender. 

A  new  trial  was  granted,  in  a  very  remarkable  case  of  Miller  against  Eraser,^  where 
there  had  been  evidence  on  both  sides,  and  a  verdict  was  given  for  the  pursuers.  But 
I  am  aware  that  there  was  a  strong  specialty  in  that  case,  it  being  stated  that  there  had 
been  a  letter  adipitted  in  evidence  which  had  borne  a  false  date,  shown  by  the  nature 
of  the  paper  on  which  it  was  written.     A  verdict  was  obtained  for  the  defender. 

But  what  appears  to  me  to  be  the  most  important  case  on  the  subject,  is  that  of 
Hogg  V,  MHjj^ill.^  The  issue  was  the  same  as  in  the  present  case.  It  was  a  reduction 
of  a  testamentary  deed  of  settlement  A  verdict  having  been  given  for  the  pursuer,  a 
motion  was  made  for  new  trial.  The  Lord  Chief  Commissioner,  in  granting  the  rule, 
took  occasion  to  observe,  that  "  a  deed  of  this  nature  does  not  require  the  same  degree 
of  mind  as  in  making  a  bargain ; "  and,  upon  the  facts,  was  of  opinion  that  there  was 
ground  for  a  new  trial.  Afterwards,  he  observed,  &c.,  and  at  last  concluded  in  these 
words — "  On  the  whole,  it  is  important  that  the  will  of  a  person,  not  of  a  sound  mind, 
should  not  stand,  but  it  is  equally  important  that  the  real  will  of  a  person,  destining  his 
property,  should  not  be  disturbed.     The  Court  are  of  opinion,  that  this  has  not  been 

1  1  Murray,  p.  352.  «  /jj^.  p.  534,  s/j^.  p.  4^4. 
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taken  into  sufficient  consideration  by  the  jury,  perhaps  from  its  not  having  been  so 
pointedly  stated  to  them  as  it  might  have  been.  We  think  it  has  not  received  all  the 
consideration  which  it  ought  to  have  done,  and,  therefore,  that  a  new  trial  ought  to  be 
granted."     I  consider  this  as  directly  applicable  to  the  present  case. 

On  these  various  authorities,  I  hold  it  to  be  firmly  settled,  that  there  is  nothing  in 
law,  and  nothing  in  regard  to  the  legal  discretion  to  be  exercised,  which  ought  [1033]  to 
prevent  the  Court  from  granting  a  new  trial  in  the  present  case,  if  they  can  see  with 
sufficient  clearness  that  die  vexdict  is  contrary  to  evidence,  and  that  justice  has  not 
been  done. 

I  concur  in  the  opinion  delivered  by  Lord  Medwyn,  that  the  verdict  is  manifestly 
eontnry  to  evidence,  and  that  a  new  trial  ought  to  be  granted. 

I  proceed  to  state,  but  not  at  length  or  in  detail,  the  views  of  the  evidence  which 
lead  me  to  this  conclusion.  I  do  not  think  it  either  necessary  or  expedient  to  enter  into 
a  detailed  discussion  of  the  evidence  ;  and  it  is  the  less  necessary,  as  Lord  Medwyn  has 
gone  pretty  fully  into  it. 

I  must  first  direct  attention  to  the  nature  of  the  case.  It  is  not  a  case  on  personal 
injury  or  damages,  which  may  be  of  an  evanescent  nature.  It  is  not  a  case  relative  to 
mercantile  transactions,  which  may  reasonably  be  considered  as  so  peculiarly  fitted  for 
the  judgment  of  a  jury,  that  if  once  a  jury  has  judged  of  it,  their  judgment  should  not 
be  interfered  with.  This  is  a  question  of  property,  and,  to  a  considerable  extent,  of  real 
estate,  under  which  property,  given  by  a  very  solemn  deed  to  one  man,  by  the  undoubted 
absolute  proprietor,  is  to  be  given  to  another,  by  one  decision  of  a  jury.  It  is  a  case  of 
property,  so  settled  by  last  will  and  testament,  (always  a  favoured  instrument  in  the 
law),  and  impeached  on  the  single  ground  of  unsoundness  of  mind  in  the  granter.  I 
subscribe  entirely  to  the  doctrine  laid  down  by  the  Lord  Chief  Commissioner  in  the 
case  of  Hogg,  that  if  it  is  of  importance  that  a  deed  executed  by  a  man  not  of  sound 
mind  shoidd  not  stand,  it  is  of  not  less  importance  that  a  deed  executed  by  a  man  of 
sound  mind  should  not  be  disturbed  without  sufficient  grounds.  So  strongly  has  this 
been  held,  that  in  a  case  of  Currie  v.  Jardine,  though  the  granter  of  a  deed,  by  which 
she  had  excluded  her  own  eldest  son,  had  been  regularly  cognosced  as  insane  by  a  jury, 
the  jury  having  found  that  she  had  a  lucid  interval  on  one  particular  day,  on  which  day 
that  particular  deed  was  executed,  it  was  sustained. 

Into  the  motives  which  may  have  influenced  a  testator  in  settling  his  property  in  a 
particular  manner,  or  into  the  propriety  or  impropriety  of  the  parties  benefited  by  such 
deeds  accepting  of  the  benefits,  it  is  not  for  any  Court  or  for  any  jury  to  enquire,  or 
even  to  speculate,  except  in  so  far  as  the  rationality  and  consistency  of  the  intentions 
expressed  may  enter  into  the  question  of  soundness  of  mind  or  not.  If  the  jury  in  the 
present  case  were  at  all  influenced  by  any  such  views  otherwise,  it  would  be  a  mis- 
understanding of  their  duty,  and  a  decision  upon  impression,  and  not  upon  the  evidence 
as  applied  to  the  proper  issue  before  them. 

The  next  thing  material  to  be  attended  to,  is  the  true  nature  of  the  issue.  It  relates 
solely  to  the  holograph  writing  of  3d  January  1835.  It  is  not  at  all  connected  with 
any  other  deed.  The  single  ground  of  reduction  in  the  summons  is,  that  the  deceased 
was  of  unsound  mind  at  the  time  when  that  codicil  (admitted  to  be  holograph  of  the 
deceased)  was  written.  There  is  no  averment  in  the  summons  or  record,  that  that  writ 
was  obtained  from  the  deceased  by  fraud  or  undue  influence,  or  any  form  of  unfair 
means,  and  no  plea  in  law  to  that  effect.  There  is  no  averment,  and  not  even  an  insinua- 
tion, of  any  such  thing.  It  is  a  simple  naked  case  of  unsoundness  of  mind  at  the  date 
of  Uie  writing  alleged,  with  only  this  addition,  that  the  deed,  though  probative  of  its 
substance  as  a  holograph  writ,  does  not  by  itself  prove  its  date. 

And  I  must  observe,  that  when  an  issue  under  a  summons  so  libelled,  and  a  record 
so  constituted,  is  taken  by  a  pursuer,  without  any  notice  whatever  of  an  [1034]  allega- 
tion or  supposition  of  a  case  of  fraud,  undue  influence  or  dictation,  it  would  be  a  grievous 
injustice  to  the  defender  to  have  the  simple  issue,  which,  by  the  summons  and  record, 
is  upon  unsoundness  only,  turned,  by  argument  and  insinuation,  into  an  issue  of  fraud 
and  undue  influence.  If  any  other  view  were  to  be  taken  of  the  nature  of  such  an 
issue,  it  would  render  the  present  form  of  our  issues  for  the  trial  of  such  cases,  a  very 
daDgerouB  system  of  practice,  in  regard  to  the  property  and  the  most  important  interests 
of  &e  community. 

Nevertheless,  it  will  not  be  on  this  point  that  my  opinion  in  the  present  case  will 
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be  mainly  rested : — because,  from  the  view  which  I  take  of  the  evidence,  there  is  not» 
in  my  apprehension,  a  vestige  of  evidence  of  any  snch  undue  influence,  or  even  of  the 
slightest  interference  with  the  free  and  deliberate  will  of  the  testator,  in  the  simple 
manner  which  is  here  in  question. 

I  have  elsewhere  explained  fully  the  view  which  I  take  of  the  law  applicable  to  the 
issue  in  this  case.  I  shall  not  resume  it.  It  is  unnecessary,  and  could  not  be  done 
without  entering  into  all  the  details  on  which  it  depends.  The  material  point  is  simply, 
that  though  it  might  be  a  doubtful  question  what  should  be  the  e£fect,  in  the  case  of 
alleged  insanity  or  fatuity,  if  there  were  no  evidence  as  to  the  date  of  the  holograph 
writ,  the  one  way  or  the  other,  the  utmost  that  can  be  required  of  the  holder  of  the  writ 
is,  that  he  should  produce  reasonable  evidence,  either  direct^  or  by  facts  and  circum- 
stances of  sufficient  weight,  to  show  that  that  writ  either  was  executed  of  the  very  date 
which  it  bears,  or  had  existence  before  the  time  when  any  state  of  insanity  is  proved  to 
have  existed. 

Now,  waiving  any  discussion  of  that  doubtful  question,  on  the  hypothesis  of  there 
being  no  evidence  at  all  the  one  way  or  the  other,  my  opinion  was  and  is,  that  the 
defenders  adduced  evidence  abundantly  sufficient  to  satisfy  the  very  utmost  demand 
which  the  law  ever  made  on  such  a  party,  to  support  or  adminiculate  the  date  of  the 
holograph  writ. 

Two  points  were  granted  in  the  argument,  which  seem  to  me  to  go  a  good  way,  1. 
That  William  Waddel  had  the  intention,  when  in  sound  mind,  to  settle  the  estate  of 
SydserfP  on  the  Lord  President ;  and  2d,  That  the  pursuers  could  not  carry  the  evidence 
of  insanity  so  far  back  as  the  date  which  the  holograph  codicil  of  3d  January  1835  bears. 
But  whether  granted  or  not,  these  facts  are  certain,  on  the  most  unquestionable  testimony. 

If  a  matter  of  this  kind  is  to  be  viewed  in  any  light  of  common  sense  and  reason- 
able attention  to  evidence,  it  would  be  a  difficult  matter,  in  any  case  where  the 
deliberate  intention  is  proved  and  admitted,  and  a  writ  probative  in  all  but  the  date, 
precisely  calculated  to  carry  that  intention  into  e£fect,  is  produced,  to  make  any  Court 
believe  that  that  writ  was  executed  in  a  state  of  insanity,  or  that  without  any  evidence 
that  it  was  executed  after  insanity,  or  of  a  different  date  from  that  which  it  bears,  it  must 
be  taken  as  the  deed  of  a  man  of  unsound  mind. 

But  the  matter  is  not  left  in  this  case  to  rest  in  any  such  state  of  doubt  It  appears 
to  me  that  there  is  here  an  accumulation  of  evidence,  real,  written,  and  parole,  proving 
incontestably,  to  my  entire  conviction,  if  not  absolutely,  that  the  deed  was  written  of 
the  very  date  which  it  bears,  that^  at  all  events,  it  existed  long  before  the  slightest  pre- 
tence of  insanity  existed. 

But  before  stating,  very  briefly,  the  heads  of  that  evidence,  (for  I  shall  go  no 
further,)  I  must  observe,  that  we  must  judge  of  such  evidence  according  to  the  common 
sense  principles  which  are  every  day  applied  to  any  similar  question.  In  [1036]  the 
first  place,  we  are  not  to  take  every  one  circumstance  in  the  deduction  by  itself,  as  if  it 
were  the  only  matter  in  proof,  but  are  bound  to  connect  the  whole  facts  together.  The 
strength  of  the  case  of  the  defenders  lies  in  a  combination  of  such  facts  as  no  Court  or 
jury  can  possibly  resist  without  being  in  manifest  error.  In  the  second  place,  we  are 
not  to  be  misled  (and  if  the  jury  were  so  misled,  it  is  but  an  account  of  the  error  of  the 
verdict)  by  mere  surmises,  suspicions,  or  insinuations  of  bare  possibilities,  of  which  there 
is  no  trace  either  in  averment  in  the  record,  or  in  evidence  in  the  trial.  We  are  bound 
to  look  at  the  evidence  as  reasonable  men,  and  see  whether,  taking  it  altogether,  it  does 
not  establish,  to  the  conviction  of  any  reasonable  and  candid  mind,  that  this  writ  was 
executed  of  the  date  which  it  bears,  or,  at  all  events,  at  a  time  when  the  testator  was  of 
a  perfectly  sound  mind.  It  is  in  vain  to  say,  that  the  jury  may  draw  a  different  infer- 
ence. The  question  is,  whether,  if  they  did  so,  (having  the  power,  no  doubt,  of  giving 
a  general  verdict,)  they  were  not  in  manifest  palpable  error. 

Now,  let  us  for  a  moment  lay  aside  the  multifarious  evidence  about  insanity  in 
February  and  March  1836,  and  all  the  transactions  of  that  period — and  lay  aside  every 
thing  that  concerns  the  disposition  of  27th  February  1836,  and  look  at  the  evidence 
relating  to  the  codicil  of  January  1835 ;  and  then  enquire  whether  the  adminicles  are 
not  superabundant  as  to  its  existence  long  before  any  allegation  of  insanity  having 
existed.  It  is  no  matter  at  what  end  of  the  chain  we  begin.  But  the  most  natural 
course  is  to  look  first  at  the  deed  itself,  in  its  connexion  m&.  the  trust  deed,  confessedly 
executed  in  a  state  of  sanity. 
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The  trost-deed  is  very  particular,  and  shows  that  the  testator  was  looking  forward 
to  Tarious  contingencies,  but  most  particularly  to  the  contingency  of  his  nephew  failing 
without  issue.  He  did  not  merely  reserve  power  to  alter.  He  destined  the  estate,  in 
that  contingency,  to  any  persons  to  be  named  by  him  by  a  writing  under  his  hand.  I 
think  that  the  deed  was  so  framed  (according  to  a  very  common  practice)  for  the  very 
pnipose  of  enabling  him,  upon  that  contingency,  by  a  private  writing  of  his  own,  with- 
out communication  with  any  agent,  to  settle  the  fee  of  his  property  in  another  manner, 
by  simple  instructions  to  his  trustees.  Without  going  into  the  other  details,  which, 
however,  are  very  important,. the  nature  of  the  codicil  is,  that  the  contingency  having 
taken  place,  he  very  soon  after  fulfilled  his  intention,  by  making  a  new  destination,  to 
satisfy  the  provision  in  the  trust-deed,  by  a  private  writing  of  his  own,  which  he  immedi- 
ately sealed  up.  If  there  were  no  interests  to  make  a  cause  out  of  such  an  occurrence, 
this  would  be  a  simple  matter  of  plain  truth.  But  there  is  more  in  the  matter ;  for  the 
trost-deed  having  been  sealed  up  in  January  1834,  under  a  cover  which  never  was 
opened  tiU  after  Waddel's  death,  there  are  various  particulars  in  the  codicil  of  3d 
Jannary  1835,  having  a  precise  reference  to  special  provisions  in  the  trust-deed,  which 
could  be  known  to  no  one  but  Waddel  himself,  and  Mr.  Stone,  who  had  no  communica- 
tion with  him.  But  these  things  have  been  abundantly  commented  on,  and  I  will  not 
further  enlarge  on  them. 

2.  There  are  three  other  codicils,  written  with  Waddel's  own  hand,  on  the  same 
Aeet  of  paper,  all  of  which  in  a  very  precise  manner  refer  to  one  another,  and  through 
such  reference  to  the  first  codicil,  one  of  them  being  on  the  5th  February,  only  two  days 
after  the  date  of  the  first ;  and  the  connection  in  the  details  is  so  very  particular,  that  a 
man  must  have  a  very  suspicious  imagination  who  can  entertain  the  slightest  doubt  of 
the  truth  and  reality  of  the  whole  [1036]  together.  Looked  at  with  the  eye  of  common 
sense,  it  is  impossible  to  doubt  it 

3.  The  last  of  the  codicils  on  that  paper,  bearing  the  date  of  9th  October  1835,  has 
always  appeared  to  me  to  clench  the  whole  matter.  Meaning  to  provide  for  the  testator's 
nieces,  it  makes  reference  to  a  negotiation  for  an  agreement  as  then  in  progress,  and 
makes  the  provision  alternatively,  according  as  that  agreement  should  be  completed  or 
not  Now,  by  the  testimony  of  Mr.  Fisher,  and  documentary  evidence,  it  is  proved  that 
such  an  important  agreement  was  then  in  preparation,  but  was  delayed  by  a  difficulty 
which  had  occurred ;  and  it  is  also  proved  that  that  agreement  was  afterwards  completed 
on  the  30th  November  1835,  and  a  transfer  of  bank  shares  made  in  terms  of  it  on  the 
6th  January  1836.  It  is  proved  by  Fisher,  that  Waddel  was  then  of  perfectly  sound 
mind ;  and  it  is  proved  that  the  pursuers  have  taken  the  full  benefit  of  the  transfer 
down  to  the  present  moment 

The  argument  for  the  pursuers  on  this  matter  appeared  to  me  to  be  of  a  very  extra- 
ordinary nature — that,  beciftuse  the  transaction  was  beneficial,  the  pursuers  were  entitled 
to  take  the  benefit  of  it^  without  admitting  that  Waddel  was  then  of  sound  mind  This 
is  rather  singular.  It  requires  more  mind  to  make  a  bargain,  by  which  a  man  parts 
with  his  property  in  his  lifetime,  than  to  make  a  testament  for  succession  after  his  death. 
And  yet  the  pursuers'  code  of  morality  is,  that  they  might  take  their  uncle's  property  in 
his  lifetime,  because  the  transaction  was  beneficial  to  them,  and  yet  allege  that  he  was 
not  of  sound  mind,  either  then,  or  when  he  made  his  testunentary  codicils  some  time 
before. 

But  the  closing  point  is  this.  The  codicil  of  9th  October  bears  reference  to  the 
prior  codicHs  on  the  same  paper,  and  it  speaks  of  an  agreement  then  in  progress,  on  the 
completion  or  non-completion  of  which  its  effect  was  to  depend.  That  agreement  was 
in  dependence  at  the  time,  and  it  was  completed  afterwards,  while  Waddel  is  proved  to 
have  been  of  sound  mind.  But  the  codicil  of  3d  January  1835,  must  have  been  written 
before  that  of  9th  October  1835,  and,  consequently,  it  was  written  while  Waddel  was 
in  a  sound  state  of  mind. 

The  only  answer  made  to  this  appears  to  me  to  be  of  no  weight  whatever.  It  assumes 
influence  and  dictation,  without  a  grain  of  evidence.  It  assumes  a  system  of  artifice 
and  contrivance,  so  complicated  and  refined,  and,  in  truth,  impossible,  as  to  render  it 
altogether  inadmissible  in  any  fair  consideration  of  evidence.  It  supposes  that  the 
codicil  of  9th  October  only  shows  that  the  person  who  wrote  or  dictated  it  knew  the 
state  of  the  negotiation  at  the  time.  But  this  is  mere  imagination,  for  which  there  is 
no  foundation,  either  in  evidence,  or  in  common  sense  and  reason.    The  whole  facts 
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must  be  looked  at  together ;  and  I  apprehend  that  such  a  manner  of  explaining  away  a 
combination  of  facts  of  real  and  written  evidence  cannot  be  received  by  any  court,  and, 
if  pressed  upon  a  jury,  could  not  fail  to  lead  them  into  manifest  error. 

4.  It  is  clear  that  the  first  codicil  must  have  been  written  in  the  lifetime  of  James 
WaddeL 

In  the  first  codicil  itself,  the  testator  speaks  of  **  his  brother "  in  terms  implying 
that  he  was  then  alive.  But  the  second,  executed  on  the  5th  February  1835,  is  quite 
express — "  In  the  event  of  my  brother  dying,"  &c.  So  that  there  can  be  no  doubt  that 
he  had  not  died  at  the  time  when  that  codicil  was  written* 

But  James  Waddel  died  in  August  1835;  and  it  is  impossible  to  allege,  and 
[1037]  has  not  been'  alleged,  that  the  testator  was  not  of  sound  disposing  mind  at  that 
time.  The  evidence  proves  incontestably  that  he  was  perfectly  sound  then  and  long 
after. 

5.  The  separate  codicil,  dated  21st  January  1836,  revoking  the  promise  or  bequest 
to  Ann  Waddel,  plainly  refers  both  to  the  first  and  the  third  codicils ;  and  that,  having 
been  executed  before  witnesses  subscribing  it,  there  can  be  no  reasonable  question  about 
the  date  of  it.  And  I  see  no  evidence  of  insanity  prior  even  to  that  date.  Dr. 
Davidson  saw  none  on  the  20th  January. 

6.  If  there  is  faith  in  evidence,  the  receipt  or  acknowledgment  by  Henderson,  dated 
5th  February  1835 — (print,  p.  103) — proves  that  this  paper  of  codicils  was  put  into 
Henderson's  possession,  sealed  up,  on  that  day.  For,  whatever  the  pursuers  may  make 
of  the  unexplained  circumstance  about  another  acknowledgment^  there  can  be  no  doubt 
that  that  now  referred  to  relates  to  the  very  paper  on  which  the  five  codicils  were 
written. 

7.  In  October  1835,  Waddel  began  to  give  instructions  to  Mr.  Storie  to  prepare  a 
regular  disposition  of  Sydserff  in  favour  of  the  Lord  President ;  and  it  is  to  my  mind 
utterly  inconceivable,  that  the  codicil  under  reduction  could  have  been  executed  after 
that. 

These  are, all  facts  of  real  evidence,  all  tending  to  one  result,  and  demonstrating  that 
the  codicil  must  have  been  executed  of  the  date  which  it  bears,  and,  at  all  events,  long 
before  there  is  any  evidence  of  insanity. 

But  to  leave  no  room  for  any  doubt  as  to  the  reality  of  that  result,  there  is,  besides, 
a  great  deal  of  extraneous  evidence  of  a  different  sort,  proving  that  Waddel  spoke  to 
various  persons,  not  only  of  his  intention  to  settle  Sydserff  on  the  President,  but  of  his 
having  actually  done  it. 

(Ix)rd  Moncreiff  here  referred  to  the  testimonies  of  six  witnesses,  viz.  Alexander,  pp. 
20-24 — Henderson,  p.  201,  which  is  express  that  he  was  told  by  Waddel,  some  time  in 
1835,  that  Sydserff  was  to  go  to  the  President — Fisher,  pp.  207-208,  that  James 
Waddel  told  him  early  in  spring  1835,  that  his  brother  had  informed  him  that  he  either 
had  made,  or  was  to  make,  a  settlement  of  Sydserff  upon  the  President — Forbes,  pp. 
211,  212,  still  more  positive,  that,  in  spring  1835,  James  Waddel  told  him  that  William 
Waddel  had  made  him  aware  that  he  had  already  settled  Sydserff  upon  the  President 
— that  of  Dr.  Watson,  which,  though  not  so  distinct,  is  equally  positive,  that  James 
Waddel  said  to  him  that  he  knew  it  had  been  arranged  as  to  Sydserff — and,  lastly,  the 
testimony  of  Mr.  Tyndal  Bruce,  p.  203,  that,  on  the  27th  January  1836,  William 
Waddel  communicated  directly  to  himself  the  whole  substance  of  the  disputed  codicil : 
That  the  pursuers  had  objected  to  this  last  evidence,  first,  by  endeavouring  to  impeach 
Mr.  Bruce's  credit,  for  which  Lord  Moncreiff  thought  there  was  no  solid  ground,  although 
Mr.  Bruce  might  be  in  an  error  in  allowing  the  disposition  to  be  executed  at  the  time 
and*  in  the  manner  in  which  that  was  done :  That  it  was  objected  to,  second,  on  the 
ground  that  Waddel  was  then  insane.  Lord  Moncreiff  said  he  thought  it  very  doubtful 
whether  there  was  any  ground  for  this  as  matter  of  fact,  being  founded  on  a  single 
incident  in  the  middle  of  the  night,  given  with  many  qualifications,  upon  which 
Dr.  Davidson,  the  question  being  put  to  him,  answered  very  solemnly,  that  all  he  could 
say  was,  that  the  occurrence  might  indicate  that  Waddel  was  then  threatened  with  an 
attack  of  insanity  ;  and  there  was  no  evidence  that  he  had  ever  been  under  restraint  up 
to  that  time.     (Lord  Moncreiff  then  proceeded) — 

[1038]  But  will  this  take  away  the  evidence  of  clear  and  positive  facts  told  to  Bruce, 
with  perfect  clearness  and  self-possession,  the  day  before,  when  that  statement  is  found 
to  correspond  accurately  with  the  actual  fact  in  the  existence  of  the  codicil  having  theae 
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predse  objects  and  effecfc?  I  cannot  so  deal  with  such  evidence;  and  if  the  jury 
rejected  it,  agreeing  as  it  does  with  all  the  other  facts  of  the  case,  I  think  that  they 
went  against  plain  evidence,  which  they  were  bound  to  receive. 

When  I  combine  all  this  evidence,  real,  written,  and  parole,  together,  I  think  that 
it  makes  a  case  of  fact  proved  beyond  the  reach  of  rational  doubt.  But  I  will  not 
enlarge  further. 

Now,  what  evidence  is  there  to  set  against  this  in  regard  to  the  material  question 
of  the  time  when  this  deed  was  executed  ?  I  must  fairly  profess  that  I  can  see  none  at 
all.  There  is  not  a  shadow  of  evidence  that  even  touches  the  point.  Arguments, 
indeed,  are  used  to  induce  a  belief  that,  by  possibility,  through  undue  influence,  dicta- 
tion, or  other  means,  the  codicil  may  have  been  executed  after  Waddel  was  insane.  I 
think  this  literally  impossible,  in  the  face  of  the  evidence  to  which  I  have  adverted. 
Bat,  waiving  any  question  as  to  relevancy  or  competency  of  such  statements  under  the 
issue,  where  is  the  evidence  of  any  such  thing  ?    I  see  none. 

1.  On  the  28th  of  February  1836,  this  paper,  with  others,  was  put  into  the  hands 
of  Chalmers,  and  an  inventory  made  of  them,  as  they  were  afterwards  deposited  with 
the  Sheriff ;  and  we  are  now  to  take  it  that  Waddel  was  insane  on  the  27th  February. 
Bat  though  it  is  true  that  till  then  the  codicil  had  not  been  produced  or  exhibited  except 
to  Henderson  under  cover,  there  is  no  doubt  of  its  identity,  and,  if  there  is  faith  in 
evidence,  it  is  proved  that  it  existed  long  before,  and  even  that  Henderson  got  it  on  the 
5th  January  1834. 

The  mere  insinuation,  therefore,  does  not  at  all  meet  the  facts  in  evidence. 

2.  It  is  said  that  Waddel  did  not  mention  the  execution  of  the  codicil  to  Bruce  in 
February  1835,  nor  to  the  Lord  President,  nor  to  Storie. 

This  is  a  mere  negative  circumstance,  which  proves  nothing  positive.  It  is  easily 
accountecT  for,  but  can  be  of  no  weight,  when  it  appears  that  he  did  communicate  what 
he  had  done  to  hia  brother,  James  Waddel. 

The  presumption  is,  thai  he  made  the  deed  in  a  holograph  form  on  purpose,  because 
he  did  not  choose  to  make  all  his  purposes  in  it  known  to  others.  How  he  came  to 
mention  it  at  last  to  T.  Bruce,  in  a  moment  of  confidence,  is  explained  in  the  simplest 
manner,  by  the  way  in  which  the  conversation  began,  and  by  the  fact  that  he  had 
already  given  instructions  to  Storie  to  prepare  a  direct  disposition  to  the  President, 
which  he  meant  to  deliver  immediately.  But  nothing  can  be  more  natural  than  that  he 
should  not  have  thought  of  making  any  such  communication  of  his  private  arrangements 
at  an  earlier  period. 

As  to  the  President  and  Mr.  Storie,  it  is  to  be  remembered,  that  the  codicil  contained 
a  great  deal  more  than  what  related  to  Sydserff,  which  he  might  naturally  not  choose 
to  disclose  to  them.  And  as  to  Sydserff,  it  was  unnecessary  to  mention  it,  when  he  was 
about  to  execute  a  regular  deed  for  conveying  it. 

3.  Much  reliance  is  placed  on  certain  statements  in  the  memorandum  of  Henderson, 
his  letter  to  Dickenson,  and  the  unexplained  circumstance  concerning  a  certain  receipt 
or  acknowledgment. 

Notwithstanding  the  importance  which  has  been  attached  so  these  circumstances, 
and  the  extreme  anxiety  with  which  they  are  pressed  on  us,  I  cannot  for  my  life 
[1039]  see  how  they  can  be  regarded  as  evidence  to  affect  the  date  of  this  deed,  or  to 
do  away  all  the  positive  evidence  concerning  that  date.  Mr.  Henderson  may  have 
made  mistakes  in  his  memorandum,  as  it  is  clear  that  his  memory  was  not  very  good ; 
and  it  may  be  impossible,  now  when  he  is  dead,  to  explain  the  meaning  and  history  of 
the  acknowledgment  regarding  a  third  paper  referred  to.  But  the  paper  of  codicils  is 
here,  and  the  question  is,  at  what  date  it  was  executed ;  and  how  such  an  unexplained 
circumstance  about  something  else  can  affect  that  question  I  cannot  see.  There  is  no 
case  made  of  that  deed  having  been  revoked ;  and  it  could  not  possibly  be  so,  seeing 
that  we  have  clear  evidence  that  Mr.  Waddel  retained  his  full  intention  as  expressed  in 
it,  and  had  preserved  the  instrument  itself  with  great  care.  But  there  is  no  such  case, 
and  we  must  always  remember  what  the  true  question  in  issue  is.  The  pursuers  may 
conjure  up  suspicions  and  imaginations  of  something  they  know  not  what.  But  the 
question  always  returns,  how  does  this  bear  to  meet  or  overset  the  accumulation  of 
evidence  concerning  the  actual  date  of  this  codicil  ? 

With  regard  to  the  passage  in  Henderson's  letter  to  Dickenson,  it  appears  to  me  to 
have  arisen  from  a  very  groundless  jealousy  of  Mr.  Fisher.     But  as  to  the  matter  in 
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hand,  instead  of  proving  that  Henderson  was  intimately  acquainted  with  Waddel's 
private  papers,  and  knew  of  something  to  endanger  the  deeds  which  Fisher  might 
discover,  it  appears  to  me  to  prove  the  very  reverse.  Long  before  either  the  memo- 
randum or  the  letter  to  Dickenson  was  written,  Waddel's  repositories  had  been  sealed 
up,  and  were  under  the  command  of  the  Sheriff.  Henderson's  groundless  apprehension, 
therefore,  evidently  was,  that  there  might  be  something  among  those  private  papers  of 
which  he  had  no  knowledge  at  alL  And  as  nothing  of  the  kind  has  been  found  among 
them,  this  just  demonstrates  that  Henderson  was  not  in  such  a  state  of  confidence  with 
Waddel  as  to  be  admitted  into  all  his  private  secrets. 

The  way  in  which  these  circumstances  are  attempted  to  be  made  available  to  the 
pursuers,  is  by  making  them  the  ground  of  a  surmise  or  suspicion  that  Henderson  may 
have  employed  undue  influence,  and  by  dictation,  or  otherwise,  got  the  deed  executed 
after  Waddel  was  insane.  If  there  is  truth  in  evidence,  this  is  impossible.  But  it  is 
at  best  a  mere  suspicion  of  a  possibility.  And  it  is  evidently  groundless  in  its  very 
basis.  For  Waddel  was  not  fatuous,  nor  a  man  of  easy  disposition,  to  be  led  to  such  a 
thing  by  Henderson,  or  any  one  else.  On  the  contrary,  he  is  proved  to  have  been  rather 
irritable,  and  steady  to  his  own  purpose.  But  it  is  unnecessary  to  speculate  about  a 
thing  of  which  there  is  no  evidence.  There  is  not  a  grain  of  evidence  that  Henderson 
ever  exercised  any  influence  over  Waddel,  though  he  was  undoubtedly  an  intimate 

friend. 

It  is  thought  to  be  surprising,  that  no  draft  of  the  codicil  has  been  found,  and  it  is 
said  that  the  deed  is  so  framed,  that  some  man  of  law  must  have  been  connected  with 
it  I  see  nothing  in  either  circumstance.  When  Waddel  chose  to  write  his  codicil  with 
his  own  hand,  and  then  seal  it  up,  it  was  evidently  for  the  purpose  of  preventing  the 
contents  of  it  from  being  known.  But  with  such  a  purpose,  it  would,  indeed,  have  been 
the  act  of  a  madman  to  have  kept  the  draft  of  such  a  paper  lying  open  among  his  papers. 
And  as  to  the  form  of  the  writing,  it  is  proved  that  William  Waddel  was  an  acute, 
intelligent  man,  very  well  read.  He  had  great  experience  in  the  world ;  and  one  witness 
says  that  he  was  the  best  man  of  business  he  ever  did  business  with.  What  wonder, 
then,  that  he  should  [1040]  have  known  how  to  frame  so  simple  an  instrument  as  this  is. 
But,  in  reality,  unless  the  date  of  the  instrument  can  be  impeached,  it  signifies  nothing 
by  what  means  he  got  that  knowledge. 

I  could  say  a  great  deal  more  upon  this  part  of  the  pase.     But  I  abstain,  and  shall 

go  no  further. 

Mr.  Kutherfurd  was  not  wrong  in  expecting  that  I  should  at  once  state  to  the  Courti 
that  with  the  charge  in  law  I  did  send  the  whole  question  of  fact  upon  the  evidence  to 
the  jury,  with  the  observations  which  I  thought  it  necessary  to  address  to  them.  But 
notwithstanding  this,  it  is  still  a  perfectly  competent  and  legal  question,  whether  the 
verdict  is  not  contrary  to  the  evidence.  In  several  of  the  cases  which  I  have  quoted, 
both  English  and  Scotch,  the  same  thing  took  place ;  and  it  occurred  very  remarkably 
in  the  case  of  Skene  v.  Maberley. 

I  am  of  opinion  that  this  verdict  is  manifestly  contrary  to  evidence.  I  think  it 
contrary  to  all  the  material  evidence  in  the  proper  question  at  issue,  and  therefore  that 
it  is  necessary  to  justice  that  a  new  trial  be  granted.  Though  the  cause  is  perplexed  by 
the  quantity  of  matter  brought  into  it,  I  have  considered  it  all  with  as  much  care  as  I 
am  capable  of ;  and  I  have  come  to  tMs  opinion  as  deliberately  as  I  ever  did  in  any  case 
within  my  recollection. 

Lord  Murray.^ — I  had  the  preparation  of  these  cases  when  they  were  on  a  former 
occasion  before  the  Court.  There  is  only  one  before  us  now,  and  I  entirely  agree  vrith 
what  has  been  stated  by  Loid  Moncreifl*,  that  we  have  nothing  to  do  with  the  other 
case.  But  I  must  say,  that  in  preparing  these  two  case,  I  felt  greater  pain  and  difficulty 
than  I  ever  experienced,  than  I  hope  ever  to  experience,  or  than  I  think  it  possible  I 
shall  do  in  any  case.  Certainly,  when  I  found  that  in  one  of  these  cases  there  was  a 
statement  in  the  summons  that  a  person  of  great  distinction,  and  whose  character  was 
remarkable  for  being  the  reverse  of  avaricious  or  sordid — one  who  was  so  honourably 
known  in  the  profession,  and  whose  conduct  I  had  observed  for  forty  years — when  he  was 
accused  on  this  occasion  of  having,  by  fraud  and  impetration,  and  other  undue  means, 


^  Lords  Justice-Clerk  and  Cockburn  were  declined. 
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obtained  a  deed  conyeying  an  estate  to  him,  to  the  ii^jary  of  females  committed  to  his 
charge — I  certainly  regarded  the  case  with  feelings  of,  I  may  say,  more  than  dislike. 
And  when  an  objection  was  stated,  that  this  case  was  brought  forward,  and  endeavoured  to 
be  supported,  upon  one  plea  which  was  not  legal,  I  listened  to  that  objection ;  and  I 
have  no  hesitation  in  confessing,  that  I  should  have  felt  no  small  satisfaction  if  I  could 
have  seen  legal  grounds  of  altering  this  verdict.     But,  my  Lords,  I  claim  no  more  for 
mysell     I^  when  such  a  case  as  this  is  before  a  Judge  or  jury,  he  or  they  are  conscious 
of  any  thing  that  may  give  them  the  feelings  of  a  partizan,  or  that  may  excite  in  their 
minds  any  personal  feeling — whether  arising  from  the  recollection  of  the  good  conduct 
of  persons  whose  generosity  they  have  witnessed,  or  from  any  other  cause — I  am  sure 
that  any  Judge  or  juror,  who  is  conscious  of  that,  will  from  that  moment  watch  his  own 
conduct.     And,  entertaining  this  conviction,  I  trust  that  the  feelings  with  which  I  viewed 
this  case  at  the  outset,  did  not  influence  me  in  any  subsequent  part  of  the  proceedings. 
I  agree  with  your  Lordship  as  to  the  duties  and  responsibilities  of  Judges  and  juries ;  but  I 
consider  that  in  such  a  case  a  Judge's  is  comparatively  an  easy  duty,  compared  with  that 
[10413  of  a  jury.     He  is  to  proceed  upon  general  rules  of  law ;  and  may  always  know 
whether  he  is  following  out  these  rules  clearly  and  decidedly ;  whereas  a  juror  may 
find  a  difficulty  in  arriving  at  and  weighing  the  facts,  or  he  may  be  biassed  uncon- 
scionsly ;  and  I  do  say,  that  if  I  thought  the  jury  in  this  case  were  subject  to  any  sort 
of  bias,  I  would  at  once  go  freely  and  entirely  into  the  necessity  for  a  new  trial.     But 
as  there  is  here  no  allegation  of  bias,  I  think  that  by  the  law  of  England,  whatever  the 
result  of  the  trial  before  the  jury  may  have  been,  it  should  be  regarded  as  a  matter 
calling  for  great  caution  and  anxious  deliberation,  whether  in  circumstances  such  as 
these  a  new  trial  should  be  awarded ;  and  I  confess  that,  in  this  case,  I  am  not  favour- 
able to  a  new  trial.     My  learned  brother  has  referred  to  a  case  which  is  also  referred  to 
by  Lord  Chief  Commissioner  Adam,  namely,  that  of  Bright  v.  Manuel,  and  also  to  other 
cases.     Now,  I  cannot  find  any  of  these  cases,  whether  occurring  in  England  or  in  the 
courts  here,  in  which  a  new  trial  was  granted,  on  the  ground  of  a  verdict  being  con- 
trary to  evidence,  where  there  was  not  some  defect  in  the  mode  of  trying  the  case — 
something  imperfect,  that  might  lead,  on  a  new  trial,  to  a  different  result ;  and  even 
when  that  imperfection  or  defect  was  the  fault  of  the  party  asking  the  new  trial,  I 
think  he  ought  to  be  allowed  another  opportunity  of  showing  the  justice  of  his  case ; 
and  if  there  is  a  reasonable  expectation  that  a  new  trial  will  lead  to  a  different  result^ 
that  it  ought  to  be  granted.     Now,  as  regards  the  case  of  Bright,  I  do  not  think 
sufficient  light  will  be  thrown  upon  the  matter,  without  seeing  the  real  nature  of  the 
case  in  the  excellent  report  which  Burroughs  has  given.     In  that  case  the  Chief-Justice 
said,  the  jury  had  drawn  a  wrong  conclusion  from  facts  admitted  on  both  sides ;  and 
therefore  he  thought  the  verdict  ought  to  be  set  aside.     There  the  jury  had  drawn  a 
wrong  conclusion,  and  this  was  admitted  as  a  good  ground  for  a  new  trial,  as  it  was  to 
be  supposed  that  another  jury  would  draw  a  right  conclusion.     This  is  very  strongly 
stated  by  Lord  Mansfield  himself  in  a  case  of  forgery.     (After  quoting  Lord  Mansfield's 
dida  in  reference  to  the  case  in  question,  to  the  effect  that,  as  he  had  not  assisted  the 
jury  with  a  special  direction,  there  was  reason  to  believe  that  the  same  jury  trying  the 
case  again  would  come  to  another  conclusion.  Lord  Murray  proceeded)— Now,  if  this 
were  a  similar  case ;  if  the  jury  had  not  received  the  benefit  of  the  best  direction ;  if 
they  had  not  received  the  most  effectual  assistance  from  counsel,  and  from  the  Judge 
who  presided)  I  should  say  that,  from  a  regard  to  the  merits  and  justice  of  the  case, 
there  should  be  a  new  trial  to  remedy  the  defects  of  the  decision.     No  doubt  I  consider 
it  of  the  greatest  importance  that  the  learned  Judge  who  presided  is  against  the  verdict 
— I  consider  it  as  most  important ;  but  I  would  have  considered  it  of  greater  importance 
to  a  new  trial,  if  there  had  been  any  thing  not  stated  to  the  jury  that  might  have  drawn 
their  attention  to  the  facts  of  the  case ;  if  there  had  been  any  thing  more  to  be  applied 
— any  thing,  as  in  Clark  v,  Thompson,  that  was  to  be  done  and  not  done,  then  I  should 
have  considered  that  as  throwing  doubts  upon  the  opinions  of  learned  friends  upon 
whose  opinions  I  look  with  the  greatest  respect.     Now,  I  do  not  mean  to  weigh  the 
evidence,  whether  it  is  heavy  on  the  one  side  or  weak  on  the  other.     I  only  maintain 
this,  that  supposing  it  weak  on  the  one  side,  and  heavy  on  the  other,  and  supposing  the 
learned  Judge  who  summed  up  was  against  the  verdict,  yet,  as  the  trial  was  complete, 
fall,  and  deliberate,  and  no  promise  of  further  evidence  held  out,  I  hold  it  is  the  jury 
alone  who,  in  these  circumstances,  are  to  decide  upon  it.     It  may  appear  very  perverse 
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to  say,  that,  in  a  case  in  which  the  [1042]  jury  went  against  the  direction  of  the  Judge,  a 
motion  for  a  new  trial  ought  to  he  refused.     But  the  jury  are  the  judges  of  the  facts, 
as  the  Judge  is  of  the  law.     If  a  Judge  weighs  the  law,  and,  with  every  argument  hefore 
him,  decides  the  case,  then  no  argument  can  he  urged  for  his  hearing  it  again.     In  the 
same  way,  if  there  is  no  specialty  in  a  case,  and  every  thing  has  been  brought  forward 
that  is  essential  to  a  complete  knowledge  of  the  facts,  I  think  there  is  no  ground  for  a 
new  trial.    As  regards  a  trial  like  this,  lasting  for  days,  it  is  a  totally  different  case 
from  those  in  England,  where  there  may  be  fourteen  or  fifteen  cases  tried  in  one  day, 
where  there  may  consequently  be  omissions,  and  where  a  Judge,  from  the  pressure  of 
business,  may  not  give  a  good  direction.     That  defect  seems  to  me  to  pervade  those 
cases  tried  in  England,  and  others  also  in  this  Court,  particularly  that  of  Hogg,  to  which 
your  Lordship  referred  as  one  of  great  importance.     In  that  case,  the  Lord  Chief  Com- 
missioner said,  that  the  settlement  of  a  person  of  sound  mind  should  be  respected,  and 
the  facts  before  the  jury  duly  considered.     But  he  said,  in  that  case,  they  had  not  been 
sufficiently  considered,  arising,  perhaps,  from  the  case  not  having  been  so  well  stated  as 
it  ought  to  have  been,  and  therefore  a  new  trial  was  granted.     If  there  is  any  thing 
that  can  be  stated  better,  or  more  pointedly,  or  more  sufficiently  to  the  jury,  I  should 
consider  that  a  stronger  ground  for  a  new  trial  than  any  other.     (After  referring,  in 
support  of  the  same  view,  to  another  case  tried  by  Lord  Mansfield,  his  Lordship  alluded 
to  the  fact  that,  in  that  case,  there  was  contrary  swearing,  and  said) — But  where  a  case 
has  been  in  preparation  for  a  long  time,  and  no  reason  is  tendered  on  the  ground  of  bias 
in  the  jury,  I  should  think  "with  great  apprehension  and  dread  on  the  consequences  of 
granting  a  new  trial,  and  I  should  have  felt  it  my  duty  to  state,  that^  if  it  is  allowed  in 
this  case,  it  will  not  be  followed  much  out — (for  it  is  dways  a  matter  of  discretion,  not 
Qf  law) — that  the  same  course  will  not  be  often  followed  in  other  cases.     My  Lords,  I 
certainly  say,  that  if  it  does  not  come  to  be  a  balance  of  evidence,  if  there  is  no  evidence 
on  the  one  side  which  is  palpably  contradictory  to  that  on  the  other,  and,  more  especially, 
if,  on  the  general  issue  which  was  tried,  the  jury  have  taken  it  upon  them  to  decide  a 
point  of  law.     I  would  take  that  as  an  equally  good  ground  against  the  verdict,  because 
it  IB  not  their  province  to  decide  upon  a  point  of  law ;  and  I  am  anxious  to  see  whether 
there  is  any  ground  for  holding  that  the  jury  have  in  this  case  done  so.     If  the  jury 
have  said,  as  proper  judges  of  the  fact — this  is  the  true  road,  and  that  not  the  true  road, 
then  I  say  they  are  the  supreme  Judges  of  the  matter  of  fact,  and  I  think  it  extremely 
dangerous  to  set  their  verdict  aside.     I  do  not  intend  to  go  into  detail,  but  shall  only 
ask,  is  there  evidence  on  both  sides,  and  what  is  its  nature  1    There  is  certainly  impor- 
tant evidence  as  to  the  codicil,  and  which  I  do  not  think  it  necessary  to  go  over,  as  it 
has  been  ably  and  fully  stated  by  Mr.  Butherfurd,  then  by  the  Solicitor-General,  next 
by  Lord  Medwyn,  and  by  Lord  Moncreiff  to-day ;  and  if  all  these  circumstances  were 
not  told  before  the  jury,  in  the  same  manner  and  with  the  same  advantage  as  they  have 
been  stated  to  tHe  Court,  then  I  would  say  the  verdict  should  be  set  aside.    But  there 
was  no  omission ;  there  was  every  thing  done  on  both  sides  for  the  trial,  during  which 
the  case  must  have  been  fully  and  fairly  stated  to  the  jury ;  and  if  so,  their  verdict  is 
unobjectionable.     (His  Lordship  then  went  on  to  consider  the  pointy  whether  the  jury 
had  proceeded  upon  a  rule  of  law,  and  not  upon  a  matter  of  fact ;  and  for  this  purpose 
reviewed  the  evidence  on  both  [1013]  sides  at  some  length.     He  referred  to  a  case  in 
Professor  More's  notes,  in  which  the  evidence  of  two  persons,  being  contrary,  was  not 
received,  and  said,) — I  think  it  rested  with  the  jury  in  that  case  to  believe  those  two 
witnesses  or  not  believe  them.     Perhaps  few  juries  would  be  justified  in  going  that 
length ;  but  where  there  is  contrary  evidence,  who  is  to  judge  9    (With  respect  to  the 
evidence  tending  to  adminiculate  the  deed,  he  referred  first  in  order  to  that  of  Mr. 
Tyndal  Bruce,  and  said, — (It  is  stated  there  are  insinuations  thrown  out  against  Mr. 
Tyndal  Bruce's  evidence.     It  is  stated  that  he  consented  to  be  a  witness  to  the  signing 
of  a  deed  when  Waddel  was  actually  in  a  state  of  insanity.     Now,  I  think  he  might 
do  so,  and  be  perfectly  innocent.     Waddel  was  evidently  in  that  state  of  insanity  that 
he  might  have  said  he  saw  the  head  of  his  friend  Smellie  on  a  post  at  Wright's  Houses, 
and  that  he  had  received  much  instruction  from  what  the  head  had  said  to  him ;  and 
yet  a  person  doing  business  with  him,  without  actual  knowledge  of  the  state  of  his  mind, 
except  what  appeared  from  his  conduct  at  the  moment,  might  honourably  say  that  he 
was  not  insane.    I  know  the  high  character  of  Mr.  Bruce,  but  that  is  not  the  province 
of  the  jury,  who  are  entitled  to  say  they  will  believe  or  not  believe  the  evidence,  just 
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is  (he  case  of  Braidie,  in  which  the  judge  said  the  same  thing.  (Quoting  the  evidence 
of  Mr.  Henderson,  Mr.  Forbes,  Mr.  Fisher,  and  Mr.  Watson — ) ;  these  are  all  witnesses 
entitled  to  great  credit,  and  their  evidence  to  the  deepest  deliberation ;  and  I  think  if 
they  had  been  slightly  treated,  if  they  had  not  received  every  advantage  from  the  state- 
ments of  the  learned  judge,  and  his  charge  to  them  to  consider  that  evidence  deliberately, 
then  I  think  there  might  be  ground  for  a  new  trial.  (After  further  remarking  upon  the 
evidence,  his  Lordship  said,  in  reference  to  Mr.  Storie's)  what  possible  motive  had  Mr. 
Waddel  when  be  went  to  Mr.  Storie's  in  the  month  of  October  1835,  and  called  for  the 
trost^eed  he  had  executed  ?  He  then  told  Mr.  Storie  that  he  now  wished  to  alter  the 
destination  in  that  deed,  and  to  make  a  new  one ;  and  that  he  meant  to  settle  Sydserff 
upon  the  Lord  President,  stating  that  his  Lordship  had  befriended  him.  It  is  surely 
very  odd,  that  in  referring  to  that  deed,  formerly  made,  he  did  not  say  this  much — "  I 
have  already  made  a  codicil  conveying  Sydserff  to  the  Lord  President."  It  was  not 
foreign  to  the  business,  but  quite  applicable  to  it,  and  he  was  not  speaking  under 
restraint  of  any  kind,  but  speiJ^ing  freely.  Was  then  the  deed  of  3d  January  1835 
existing  in  the  month  of  October,  when  this  trust-deed  was  requested,  that  deed  of  Mr. 
Storie  1  Then  he  came  back  in  November,  and  renews  his  instructions,  with  the 
addition  that  the  liferent  of  Sydserff  was  to  be  given  to  the  Lord  President's  unmarried 
daughters.  He  next  came  (quoting  Mr.  Storie's  evidence)  in  the  end  of  December  or 
b^iuming  of  January,  "  and  directed  me  to  prepare  a  deed,  giving  the  fee  to  the  Presi- 
dent, and  the  liferent  to  his  unmarried  daughters,"  &c.  &c.  I  cannot  conceive  that  the  case 
cui  be  laid  before  a  jury,  without  asking  them  to  consider  whether  at  this  time  the  deed 
of  3d  January  was  executed  or  not  After  further  quoting  evidence,  his  Lordship  stated, 
u  the  conclusion  to  which  he  came,  that  even  in  a  case  where  the  opinion  of  the  judge 
WIS  against  the  verdict,  and  although  the  evidence  o^.  one  side  was  weak,  and  on  the 
other  side  strong,  the  jury  were  the  judges  of  the  fact,  and  their  verdict  should  not  be 
set  aside.  What  I  am  anxious  to  find  is  this — was  there  not  evidence  that  the  jury 
ahoold  have  weighed — have  they  performed  their  proper  functions — and  are  there  such 
grounds  as  that  the  Court  should  set  aside  their  judgment,  where  there  was  so  much 
deliberation,  and  in  a  case  which  lasted  for  a  long  time,  and  [1044]  without,  so  far  as  I 
have  heard,  any  ground  of  suspicion  assigned  as  to  there  being  any  thing  that  could 
bias  the  jury  on  one  side  or  the  other  ?  If  there  were  a  conspiracy  of  witnesses,  or  if 
the  case  had  been  imperfectly  stated,  instead  of  expressing  doubts,  I  would  express  a 
dear  and  decided  opinion  in  favour  of  a  new  trial.  As  it  is,  I  must  say  it  is  a  matter 
of  regret  to  me  that  I  cannot  concur  with  those  two  judges  to  whom  I  look  up  with 
respect  and  deference. 

The  Court  accordingly  granted  a  new  trial,  on  payment  of  costs. 
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Albxakdes  Macdokald  Lockhart,  and  Others,  Pursuers. — 

Rviherfurd — Marshall, 

Sir  NOBMAN  Magdonald  Lockhart,  Bart.,  Defender. — Sol-Gen.  Anderson. 

Proeen — Siai.  6  Cho.  IV.  e.  120,  §  10 — Abandonment  of  Action — Eacpenses. — ^A  pursuer 
abandoning  an  action,  in  terms  of  the  act  6  Geo.  lY.  c.  120,  §  10,  is  liable  for 
expenses  as  between  party  and  party  only. 

Alexander  Macdonald  Lockhart,  and  certain  other  parties,  raised  an  action  of 
dedaiator  of  non-entry  against  Sir  Norman  Macdonald  Lockhart,  Baronet^  which,  after 
Tirious  procedure,  they  were  allowed  to  abandon  before  judgment,  under  §  10  of  the 
Judicature  Act. 

The  interlocutor  of  the  Court  allowed  the  pursuers,  "  on  payment  of  full  expenses 
to  the  defender,  to  abandon  the  cause,  agreeably  to  the  terms,  and  under  the  reserva- 
tion of  the  statute  6  Geo.  lY.  c.  120,  §  10,"  and  appointed  an  account  of  expenses  to 
be  lodged,  and  remitted  to  the  auditor,  to  be  taxed,  and  report  In  taxing  the  account, 
the  auditor  allowed  certain  charges  which  were  proper  between  agent  and  client,  but  not 
between  party  and  party. 


340  LOOKHART,   &o.    V.    SIR   N.    M.    LOOKHART.  vn.  Danlop. 

The  pnrsner  objected  to  the  auditor's  report  as  allowing  these  charges ;  and  pleaded, 
that  the  provision  contained  in  the  10th  section  of  the  statute,  that  a  pursuer,  on 
abandoning  an  action,  should  pay  the  **  full  expenses  "  to  the  defender,  meant  only  full 
expenses  as  between  party  and  party. 

The  defender  pleaded,  that  under  the  interlocutor  of  the  Court,  the  auditor  was 
authorised  to  allow  all  expenses  bona  fide  incurred  in  the  litigation. 

LoBD  Jeffrey. — A  defender  cannot  be  in  a  better  situation  when  he  is  merely 
to  be  indemnified  by  the  pursuer  against  loss,  and  when  it  is  not  decided  whether 
he  is  in  the  right  or  not,  than  he  would  be  if  he  had  got  a  decree  of  absolvitor 
[1046]  finding  that  he  was  in  the  right.  The  defender  here  cannot  have  more  expenses 
than  he  would  have  got  had  he  been  victorious  in  the  suit. 

Lord  President. — I  am  of  opinion  that  it  was  not  the  intention  of  the  legislature, 
nor  do  the  words  of  the  statute  bear,  that,  when  the  pursuer  abandons  the  action,  the 
defender  should  have  more  than  full  expenses  as  between  party  and  party.  In  order  to 
put  an  end  to  all  questions  as  to  the  interpretation  of  the  statute  in  future,  it  may  be 
proper  to  pronounce  an  express  finding,  that  expenses  given  to  defenders,  in  such  cases, 
shall  be  taxed  and  allowed  only  as  between  party  and  party. 

Lord  Maokenzie. — I  concur.  A  defender  may,  from  over  anxiety,  incur  a  great 
deal  of  unnecessary  expense  to  his  agent,  but  it  would  be  very  hard  to  make  the  pursuer 
pay  for  that.  Where  a  pursuer  has  abandoned  an  action,  in  terms  of  the  statute,  he 
cannot  be  in  a  worse  position  than  if  he  had  gone  on  with  the  case,  and  a  decision 
had  been  pronounced,  finding  that  he  was  in  the  wrong ;  but  the  law  allows  expenses 
as  between  party  and  party  only,  even  where  the  losing  party  has  been  found  to  be  in 
mala  fide. 

Lord  Fullerton  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Find,  that  under  the  statute 
6  Geo.  lY.  c.  120,  §  10,  the  pursuers  are  not  liable  for  any  charges  which  are  not  proper 
charges  as  between  party  and  party  in  a  suit ;  and  remit  to  the  auditor  to  revise  his 
report^  and  to  tax  the  account  of  expenses  in  conformity  with  the  above  finding.'' 
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William  Johnstone  (J.  and  H.  Smith's  Trustee),  Pursuer  and  Advocator. — 

SoL-Oen,  Anderson — Mackenzie. 

Jacob  Eichard  Owen,  Defender  and  Kespondent. — Ordham  BM — Hector, 

Cautioner — Ouarantee, — ^Terms  of  a  letter  recommending  a  purchaser  to  a  seller,  which, 
in  the  circumstances  of  the  case,  were  held  not  to  constitute  a  guarantee. 

On  8th  October  1841,  James  Linton,  merchant  in  London,  wrote  to  Messrs.  J.  and 
H.  Smith,  merchants  in  Glasgow,  requesting  to  know  whether  they  would  give  him 
credit  for  a  certain  quantity  of  whisky,  "  provided  I  give  you  a  respectable  reference." 
Messrs.  Smith  answered,  that  they  would  supply  him  upon  his  *'  procuring  a  letter  of 
unexceptionable  reference."  On  the  15th,  Linton  wrote  again,  requesting  that  some 
samples  of  whisky  might  be  sent  him  ;  and  stating,  "  My  references  are,  J.  R  Owen, 
Esq.,  Town  and  County  Bank,  Aberdeen ;  Mr.  Henry  Edwards,  Liverpool ;  but  you 
will  please  not  apply  to  these  gentlemen  until  I  send  you  an  order,  as  it  will  be  requisite 
to  write  to  them  first."  [1047]  On  receipt  of  this  Messrs.  Smith  sent  it  to  their  law- 
agent  in  Aberdeen,  to  whom  they  wrote  in  these  terms : — **  We  annex  a  letter,  which 
please  puruse.  We  consider  the  request  of  Linton  calculated  rather  to  make  us  anxious 
to  consult  the  references,  and  that  without  loss  of  time.  If  you  could  therefore  oblige 
us  by  ascertaining  from  Owen  a  confidential  opinion  respecting  this  gentleman,  and 
advise  us  in  course,  as  we  have  occasion  to  advise  him  with  samples  ;  and  in  these  times 
we  wish  to  be  *  doubly  armed.' "  Nicol  replied,  in  course,  as  follows : — "  I  am  this 
moment  in  receipt  of  your  favour,  and  have  since  seen  Mr.  Owen,  who  is  secretary  to 
the  Town  and  County  Bank.  Mr.  Owen  is  very  honest  and  respectable,  and  I  should 
be  inclined  to  receive  his  statement  as  fully  entitled  to  every  credit     He  says  that  Mr. 
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IJnton  is  a  yery  respectable  young  man,  of  excellent  character,  and  for  whom  he  feels 
much  interested,  and  that  he,  Mr.  Owen,  would  credit  Mr.  Linton  in  any  reasonable 
way  which  he  might  require  in  the  way  of  his  business.  That  he  does  not  think  you 
codd  be  wrong  in  doing  so,  but  that  Mr.  Owen's  position  precludes  him  from  any 
guarantee,  and  that  you  will  understand  that  the  statement  now  made  gives  none  such. 
On  the  whole,  I  should  think  you  run  little  risk  in  trusting  Mr.  Linton  to  any  reason- 
able extent  in  due  course  of  business." 

The  samples  of  whisky  were  sent  to  Linton  on  the  25th,  and  on  the  29th  he  wrote 
to  Owen : — *'  As  Smiths  are  willing  to  do  business  with  me,  provided  I  can  furnish  them 
mth  a  respectable  reference,  I  shidl  be  most  exceedingly  obliged,  and  in  your  debt  for 
yean  to  come,  if  you  will  be  so  good  as  write  to  them,  and  beg  you  wHl  excuse  the 
liberty  I  thus  take  in  making  such  frequent  calls  on  your  goodness,  and  sincerely  hope 
that  this  will  be  the  last  time  that  I  shall  have  to  annoy  you  with  such  things.  Mr. 
Edwards  has  given  them  a  splendid  letter,  and  one  from  you  would  seal  the  matter." 

On  the  1st  November,  Owen  wrote  to  the  Messrs.  Smith  the  following  letter : — 

"Grttlbmbn, — Having  been  requested  by  Mr.  James  Linton,  of  High  Holbom, 
London,  to  state  to  you  my  opinion  of  him,  I  have  much  pleasure  in  stating  that  I  have 
been  acquainted  with  Mr.  Linton  for  a  number  of  years,  and  have  the  highest  opinion 
not  only  of  his  integrity,  but  his  knowledge  of  mercantile  affairs  and  his  habits  of 
business. 

"  I  can,  therefore,  confidently  recommend  him  to  your  notice,  and  you  may  rely  upon 
his  being  trustworthy  to  the  amount  of  any  obligations  he  may  come  under." 

On  the  3d,  the  Messrs.  Smith  replied  to  him  : — "  We  are  this  morning  favoured  with 
your  letter  of  the  1st  November,  and  beg  to  express  our  thanks  for  the  opinion  you 
oommunicate  to  us  of  Mr.  Linton.  Your  letter  is  the  more  to  be  appreciated  as  we 
have  not  the  pleasure  of  know-  [1048]  -ing  Mr.  L.  and  the  nature  of  the  transactions — 
tLl  shipping  whiskies  in  which  so  much  is  paid  for  duties  to  the  English  market — 
makes  your  testimony  to  his  character  highly  valuable." 

Linton  gave  three  different  orders  to  the  Messrs.  Smiths  during  the  month  of 
December,  for  the  prices  of  which  three  bills  were  drawn  upon  him  by  them,  and 
accepted.  When  the  first  fell  due,  Linton  failed  to  retire  it,  and  it  was  in  consequence 
taken  up  by  the  Messrs.  Smiths ;  but,  before  they  had  done  so,  Linton  remitted  them  a 
Bom  of  money  in  part  payment,  and  two  bills  indorsed  in  their  favour.  These  bills, 
however,  were  dishonoured.  When  the  second  bill  accepted  by  Linton  became  due,  he 
&iled  to  retire  it  also,  and  it  was  taken  up  by  the  Smiths ;  but  shortly  afterwards  they 
leedved  from  Linton  its  amount  in  cash.  Before  this  payment  had  been  made,  Messrs. 
Smith,  on  17th  February,  wrote  to  Owen  as  follows : — 

"Our  object  in  writing  to  you,  upon  the  present  occasion,  is  to  inform  you  how  we 
are  situated  with  Mr.  Linton  of  London,  who  you  recommended  in  such  strong  terms  to 
U8,  and  on  the  faith  of  which  we  have  had  two  or  three  transactions  in  Islay  aqua,  and 
credited  him  to  a  very  respectable  amount.  We  shall  show  you,  however,  how  far  Mr. 
Linton  has  merited  your  recommendation  and  our  confidence. 

*'Our  first  transaction  fell  due  on  5th  January,  L.88,  and  it  was  not  paid,  although 
iooepted  payable  at  the  London  and  Westminster  Bank.  We  paid  it  here,  with 
expenses.  After  it  was  dishonoured,  Mr.  Linton  sent  us  L.35,  and  two  acceptances 
indoned  to  us — L.35,  at  one  month,  and  L.25,  10s.  6d.  at  two  months.  These  bills  we 
declined  to  receive  as  payment  of  the  returned  bill,  and  wrote  to  Mr.  L.  to  that  effect. 
He  stated  he  would  send  us  the  money  for  them,  but  this  he  has  not  done.  The  one 
month  bill  we  sent  through  the  Boyal  Bank,  to  be  presented  when  due :  it  has  also 
been  returned  to  us,  with  expenses.  Such  a  result  wUl  likely  attend  the  other  bill  due 
20th  February,  L.25,  10s.  6d. 

''Our  next  transaction  falls  due  on  the  13th  February,  L.93  odds.  We  advised  Mr. 
L  to  be  prepared  for  it,  but  we  are  to-day  presented  with  this  bill  returned  unpaid ; 
and,  most  unaccountably  to  us,  we  have  a  letter  from  Mr.  L.,  dated  14th  February,  to  this 
effect — '  Smith,  Payne,  &  Co.  will  advise  the  British  Linen  Co.  to  pay  you  L.86  to- 
'  monow ;  the  remainder  and  other  matters  shall  have  my  immediate  attention.  I  may 
'  write  you  again  to-morrow.'  This  money  will  be  here  to-morrow  if  sent,  which  we 
vetj  much  doubt. 
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"There  is  another  transactdon  due  on  25th  March,  L.121,  8s.,  which  shows  yoa  Uie 
credit  he  enjoyed,  and  we  must  say  altogether  on  the  faith  of  yoar  recommendation. 

"  Mr.  Linton  may  he  quite  good  at  hottom,  hat  we  suhmit  the  above  to  you  as  an 
idea  of  his  '  attention  to  business.'  For  those  repeated  irre-  [1048]  -gularities  we  cannot 
account,  unless  there  be  something  not  right  in  his  matters. 

"  We  request  you  will  write  us  more  particularly  as  to  his  means ;  for,  under  the 
circumstances  stated,  we  feel  very  dissatisfied  with  such  conduct ;  and  in  the  event  of 
any  loss  occurring  we  hold  you  responsible." 

Owen  returned  the  following  answer  in  course: — 

"  I  beg  to  acknowledge  receipt  of  your  letter  of  yesterday's  date,  and  I  assure  you  I 
am  no  less  surprised  than  grieved  at  its  contents. 

'*  I  hope  you  will  believe  me  when  I  state,  that  the  opinion  I  gave  you  of  Mr.  Linton 
was  from  a  firm  conviction,  founded  upon  long  personal  observation  of  his  character ; 
and  although  I  should  be  far  from  justifying  his  conduct,  in  r^^ard  to  the  transactions 
you  have  had  with  him,  as  stated  in  your  letter,  yet  I  cannot  bring  my  mind  to  alter 
my  former  opinion  of  his  principles  at  leasts  before  obtaining  an  explanation  from  him, 
relative  to  the  irregularities  of  meeting  your  demands,  upon  him.  I  have,  therefore, 
written  to  him  demanding  such  an  explanation,  and  have  also  requested  him  to  make  a 
similar  communication  to  you,  which  I  trust  will  be  found  satisfactory. 

"  As  to  his  means,  I  am  not  at  present  in  possession  of  sufficient  information  to 
acquaint  you  on  the  subject,  but  as  soon  as  I  can  do  so  with  sufficient  confidence,  I  shall 
have  mudi  pleasure  in  putting  you  in  possession  of  it. 

"  I  am  glad  to  state  that  I  do  not  apprehend  the  smallest  danger  in  regard  to  pay- 
ment of  your  outstanding  claims  upon  Mr.  Linton." 

The  Messrs.  Smith  wrote  to  Linton  on  the  21st  February,  that  they  had  instructed 
their  solicitor  to  ask  an  explanation  of  his  conduct,  and  adding,  "  We  do  not  question 
but  you  are  able  to  produce  sufficient  guarantee,  so  as  to  prevent  the  immediate  adoption 
of  measures  which  would  be  better  avoided  both  on  your  own  account  as  well  as  ours." 

When  the  third  bill  accepted  by  Linton  became  due,  it  was  dishonoured,  and  no 
part  of  it  was  ever  paid  by  him ;  and,  on  this  being  communicated  to  Owen  by  the 
Smiths,  he,  on  the  3l8t  March,  replied — "  I  am  in  receipt  of  yours  of  yesterday,  inform- 
ing me  of  the  non-payment  by  Mr.  James  Linton  of  his  acceptances  to  you,  at  which  I 
am  much  annoyed. 

"  I  have  by  this  post  written  to  Mr.  Linton  on  the  subject,  and  trust  that  he  will 
discharge  your  claim  immediately. 

"  I  deeply  regret  the  annoyance  my  introduction  has  caused  you." 

Linton  Imving  absconded,  without  the  Messrs.  Smith  having  obtained  any  further 
payment,  they  raised  an  action  against  Owen  in  the  Sheriff-court  of  Aberdeen,  narrating 
in  the  summons  his  letter  of  1st  November  [1050]  1841,  and  concluding  against  him 
for  the  balance  still  due  to  them  by  Linton. 

Owen  pleaded  in  defence,  that,  in  the  circumstances  of  the  case,  the  letter  in  question 
was  merely  a  confidential  opinion  of  Linton's  character,  given  at  the  request  of  the 
pursuers,  and  did  not  amount  to  a  guarantee ;  and  that  as  there  was  no  allegation  that 
he  had  made  a  fraudulent  misrepresentation  in  it^  no  liability  coiild  be  inferred  against 
him. 

The  Sherifi'-substitute  sustained  the  defences,  and  assoilzied  the  defender  with 
expenses.^ 

1  «NoTB. — The  Sheriff-substitute  thinks,  that  it  is  legitimate  to  consider  the  letter 
founded  on  as  the  ground  of  this  action  in  connexion  with  the  facts  established  by  the 
correspondence  in  process. 

"  If  the  construction  put  upon  the  letter  by  the  pursuers  is  to  be  adopted,  it  means 
that  the  defender  guaranteed  the  engagements  of  Linton  to  any  amount  Can  this  be 
the  meaning  of  the  letter)  From  the  correspondence,  it  appears  that  Linton  was 
desirous  to  commence  an  extensive  trade  in  whisky^  and  applied  to  the  pursuers  to  be 
supplied  with  that  article.  They  agreed  to  do  so,  on  his  giving  a  reference  as  to 
character,  as  he  was  a  stranger  to  them,  and  he  referred  them  to  the  defender,  who,  on 
being  applied  to  by  Mr.  Nicol,  the  pursuers'  agent,  stated  that  he  would  credit  Linton 
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The  Messrs.  Smith  haying  become  bankrupt  during  the  pendency  of  the  action, 
William  Johnstone,  the  trustee  on  their  sequestrated  estate,  [1051]  was  sisted  as 
pursuer  in  their  stestd,  and  appealed  to  the  Sheri£^  who  adhered  to  the  judgment  of  his 
substitute.^ 

The  pursuer  advocated. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — **  Having  regard,  more 
especially,  to  the  terms  of  the  defender's  letter  of  Ist  November  1841,  on  which  the 
action  is  libelled,  finds  that  the  said  letter,  inasmuch  as  it  imports  a  representation  of, 
and  vouching  for,  the  credit  and  pecuniary  trustworthiness  of  James  Linton,  must  be 


in  any  reasonable  way  that  he  might  require ;  that  he  thought  the  pursuers  would  not 
be  wrong  in  doing  so,  but  that  lus  situation  prevented  him  from  becoming  Linton's 
guarantee.  This  was  about  the  18th  October,  and  immediately  the  pursuers  sent 
samples  of  whisky  to  Linton,  and  solicited  his  orders.  They  say  that  they  furnished 
no  whisky  till  after  receipt  of  the  defender's  letter.  But  it  is  clear  from  their  letter  of 
12th  October,  offering  to  supply  whisky  on  Linton's  procuring  a  letter  of  unexceptional 
reference,  and  their  letter  of  25th  October,  sending  him  samples,  suggesting  that  he 
should  sell  the  whisky,  and  desiring  him  to  be  very  particular  as  to  instructions  when 
he  sent  orders ;  that  they  were  satisfied  with  the  opinion  of  the  referees,  and  resolved 
to  trust  Linton  without  the  defender's  guarantee.  But  Linton,  ignorant  of  the  pursuers' 
application  through  Mr.  Nicol,  applied  to  the  defender  for  a  recommendation,  and  the 
letter  of  1st  November  was  sent  to  the  pursuers.  How  did  they,  on  receipt  of  it, 
interpret  this  letter  ?  They  knew  that  Linton  would  apply  to  the  defender  for  a  letter 
of  recommendation,  because  he  was  ignorant  of  their  own  confidential  enquiry,  and  they 
had  only  a  few  days  previously  been  informed  by  Mr.  Nicol  that  the  defender's  position 
precluded  him  from  granting  any  guarantee.  Did  they  then  consider  this  letter  as  a 
guarantee  of  all  obligations  to  be  undertaken  by  Linton  ?  If  they  had,  would  they  not 
have  said  so  %  After  Mr.  Nicol's  information,  were  they  not  bound  to  have  intimated 
to  the  defender  that  they  had  viewed  his  letter  as  a  guarantee,  if  they  so  viewed  it  f 
But  they  did  not ;  for  they  merely  convey  their  thanks  for  the  opinion  expressed  of  Mr. 
Linton,  which  was  the  more  to  be  appreciated,  as  they  did  not  know  him,  and  the  nature 
of  their  transaction  made  the  testimony  to  his  character  highly  valuable.  These  facts 
demonstrate  the  meaning  of  parties,  and  show,  as  the  Sheriff-substitute  thinks,  that 
neither  the  one  party  nor  the  other  considered  the  letter  founded  on  as  any  thing  more 
than  a  mere  recommendation;  and  it  was  only  after  Linton's  insolvency  that  the 
pursuers  thought  that  it  might  be  read  as  a  letter  of  guarantee.  And  when  read  alone, 
it  appears  to  warrant  this  signification,  but,  read  along  with  the  correspondence  referred 
to,  it  can  only  be  viewed  as  a  letter  of  recommendation ;  and,  after  considerable  hesita- 
tion, the  Sheriff-substitute  has  given  it  this  construction." 

^  *'  NoTE^ — This  cause  is  by  no  means  free  from  difficulty,  but  the  Sheriff  agrees  in 
opinion  with  the  Sheriff-substitute. 

*'  It  may  be  true  that  the  writing  libelled  on  would,  in  certain  circumstances,  be  held 
to  amount  to  a  letter  of  guarantee ;  but,  in  judging  of  such  questions,  the  Supreme 
Court  is  accustomed  to  consider  whether  such  letter  were  given  spontaneously  by  the 
writer,  and  presented  by  the  purchaser  seeking  credit,  or  whether  it  was  in  answer  to 
enquiries  by  the  seller,  and  to  be  guided  by  these  circumstances.  The  Sheriff,  therefore, 
is  not  only  warranted,  but  bound  to  look  to  the  circumstances  under  which  the  letter 
was  granted,  iu  judging  of  its  import. 

"  It  happens  that  the  defender  was  first  applied  to  on  the  part  of  the  pursuers  by 
their  agents  Mr.  Nicol,  making  enquiries,  not  whether  a  guarantee  would  be  granted, 
but  under  a  reference,  which  the  Sheriff  considers  to  be  a  very  different  thing ;  and, 
from  what  is  detailed  in  Mr.  Nicol's  letter  to  them,  the  defender  not  only  did  not  come 
under  a  guarantee,  but  expressly  told  them  that  his  situation  precluded  him  from  doing 
80.  Now,  did  the  pursuers  declare  that  they  would  not  deal  without  a  guarantee  ? 
Quite  the  reverse.  They  went  on  sending  samples  of  spirits  to  Linton,  and,  when  he 
applied  to  the  defender  as  a  referee,  the  letter  in  question  was  written ;  but  it  was  not 
because  they  had  ever  expressed  themselves  dissatisfied  with  what  had  been  said  to  Mr. 
Nicol,  whidi  was  a  dear  declination  of  any  guarantee.  The  Sheriff  must,  therefore, 
hold,  that  neither  party  at  the  time  considered  the  letter  to  be  a  guarantee^  and  which 
he  believes  to  be  the  truth." 
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held  (in  conformity  with  a  series  rerumjudicaiarum  of  this  Court)  entitled  suhstantiallj 
to  the  same  l^al  effects  as  a- letter  of  guarantee — ^Therefore  advocates  the  cause,  recals 
the  interlocutor  submitted  to  review,  and  decerns  in  terms  of  the  libel :  Finds  the 
pursuer  entitled  to  expenses,  both  in  this  Court  and  the  court  below."  ^ 

1  "  J^OTB. — The  Lord  Ordinary  does  not  very  well  see  how  the  Scotch  and  English 
authorities  are,  in  point  of  principle,  to  be  reconciled ;  but  both  parties  having  decUned 
the  opportunity  which  he  offered  them,  of  bringing  the  point  by  report  under  the  con- 
sideration of  the  Inner-House,  with  a  view  to  a  general  reconsideration  of  that  important 
question,  he  is  bound  to  decide  according  to  our  own  precedents,  and  he  has  so  decided. 
It  may  be  that  the  operation  of  the  English  statute  of  frauds  will  be  found,  in  certain 
respects,  to  account  for  the  apparent  discrepancy  of  decision  in  the  two  ends  of  the 
island ;  though  even  where  writing  has  intervened,  so  as  to  take  away,  in  some  sort, 
this  ground  of  difference,  there  has  been  no  English  case,  so  far  as  the  Lord  Ordinary  is 
aware,  decided  to  the  like  effect  as  in  our  Courts,  with  reference  to  any  such  form  of  letter 
as  has  given  rise  to  the  present  question.  Be  this  as  it  may,  however,  looking  to  the 
question  as  a  purely  Scotch  question,  the  Lord  Ordinary,  as  an  individual  jadge,does  not 
feel  at  liberty  to  treat  the  pointy  in  the  face  of  the  Scotch  authorities,  as  any  longer  open. 

"  Adopting  the  Scotch  rule,  the  Lord  Ordinary  does  not  think  that  any  effect  can 
be  given  to  the  verbal  communication  which  took  place  between  the  defender  and  Mr. 
Nicol  on  the  pursuers'  part,  prior  to  the  date  of  the  letter  libelled.     That  communica- 
tion, certainly,  having  been  sought  entirely  on  the  pursuers'  application,  and  for  their 
own  ends,  from  a  party  whom  they  were  not  entitled  to  place  in  a  position  of  the  smallest 
personal  responsibility,  would  not^  even  if  it  had  resulted  in  a  statement  of  Linton's  credit 
as  broad  as  is  contained  in  the  subsequent  letter,  have  practically  availed,  unless  indeed 
the  bona  fides  of  the  defender's  statement  could  have  been  impeached.     But  all  hesita- 
tion on  this  head  was  cleared ;  for  it  resulted  in  an  express  declaration  of  refusal  by 
the  defender  to  become  bound,  in  any  sense,  as  guarantee,  and  so  for  the  time  the  matter 
closed.     The  chequer,  in  short,  was  wholly  shut,  so  far  as  the  verbal  communication  is 
concerned.     But  so  standing  the  case,  and  when  the  defender  must  thus  have  known 
himself  to  be  absolutely  free,  he,  of  his  own  accord,  as  regards  the  pursuers,  and  no 
longer  for  their  ends,  but  for  the  ends  and  at  the  express  instance  of  Linton  as  the  party 
to  be  accredited  with  them,  comes  forward  anew,  and  without  reference  to  any  thing 
that  had  previously  taken  place,  but,  on  the  contrary,  as  an  entirely  fresh  and  indepen- 
dent proceeding,  volunteers  the  letter  in  question,  in  which  he  now,  for  the  first  time, 
and  in  direct  contrast^  as  it  were,  with  what  had  previously  occurred,  vouches  for  the 
pecuniary  trustworthiness  of  his  friend.     The  Loid  Ordinary  cannot  mix  up  these  two 
things  together.     The  letter  iiltimately  granted  must  stand  or  fall  by  itself.     And 
(regarded  in  this  light)  as  a  document  voluntarily  tendered  by  the  defender,  with  a  view 
to  accredit  Linton — not  confidentially  granted  for  the  pursuers'  guidance,  on  their  own 
application — ^it  appears,  according  to  all  authorities,  to  be  conclusive.     The  defender 
attempted  to  treat  it  as  a  mere  letter  of  introduction,  embodying  his  opinion  as  to 
Linton's  general  character  and  business  habits.     But  the  Lord  Ordinary  cannot  so  read 
it.     Had  the  letter  stopped  at  the  first  paragraph,  indeed,  such  possibly  might  have 
been  held  its  import.     But  when  it  proceeds  to  recommend  Linton  to  the  pursuers' 
notice,  adding,  '  Tou  may  rely  upon  his  being  trustworthy  to  the  amount  of  any  obliga- 
*  tion  he  may  come  under,'  it  plainly  implies  (and  in  terms  far  stronger  than  occurred 
in  some  of  the  former  cases)  a  positive  vouching  for  Linton's  pecuniary  circumstances 
and  credit,  upon  the  faith  of  which,  accordingly,  as  their  inducement  for  dealing  with 
him,  the  pursuers  are  called  on  to  rely. 

"  If  the  letter  be  thus  to  be  construed,  there  seems  no  room  for  doubt  that  it  must 
be  held  to  cover  all  the  four  transactions  which  the  pursuers  had  with  Linton.  There 
was  nothing  unreasonable  or  out  of  the  way  in  the  course  or  extent  of  dealing.  The 
credit  given  was  no  more  than,  in  the  circumstances  in  which  Linton  was  represented 
as  standing,  might  naturally  have  been  looked  for.  And  as  regards  the  pursuers'  whole 
conduct,  both  towards  Linton  and  the  defender,  there  is  nothing,  as  far  as  the  Lord 
Ordinary  can  see,  in  any  respect  open  to  censure.  To  use  Lord  Corehouse's  words,  in 
Kembles,  31st  May  1831,  'they  acted  with  due  vigilance,  both  for  their  own  interest 
'  and  that  of  the  defender ;  but,  at  the  same  time,  with  the  caution  and  delicacy 
'  requisite  in  the  circumstances  of  the  case.^ " 


>» 
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[1062]  Owen  reclaimed. 

At  the  first  adyising,  on  the  11th  June  1845,  the  Court  was  equally  divided  in 
opinion — the  Lord  President  and  Lord  Jeffrey  holding  that  the  letter  of  the  Ist  November 
eonstitated  a  guarantee,  and  Lords  Mackenzie  and  Fullerton  that  it  did  not  The  case 
in  oonseqnence  stood  oyer  for  consideration. 

At  advising  of  this  date, 

Lord  Pbbsidbnt. — After  having  seriously  reconsidered  this  case,  I  have  seen  nothing 
to  change  the  opinion  I  expressed  when  it  was  formerly  before  us.  On  the  first  occasion 
that  Owen  was  asked  for  his  opinion  as  to  Linton,  he  gave  it,  [10B3]  stating  at  the  same 
time,  however,  good  grounds  for  not  giving  any  guarantee ;  and  no  credit  was  given 
upon  the  faith  of  that  opinion,  for  no  whisky  was  sent  to  Linton  at  that  time.  But  theu 
Unton  applies  to  Owen  for  a  letter,  and  referring  to  the  "  splendid  "  one  which  he  had 
got  from  Edwards,  adds,  "  one  from  you  would  seal  the  matter."  It  is  upon  this  direct 
application  that  Owen  writes  the  letter  of  the  Ist  November.  If  he  had  written  nothing 
else  than  the  first  paragraph  of  this  letter,  it  could  not  have  been  held  to  amount  to  a 
guarantee ;  but  then  follow  the  words,  "  I  can,  therefore,  confidently  recommend  him 
to  your  notice ;  and  you  may  rely  upon  his  being  trustworthy  to  the  amount  of  any 
obligation  he  may  come  under."  These  words  are  of  a  character  altogether  different 
from  the  statement  of  his  opinion  as  to  Linton's  integrity,  his  knowledge  of  mercantile 
afOurs,  and  habits  of  business.  They  are  essentially  different  from  a  mere  general  state- 
ment^ that  Linton  was  a  trustworthy  person ;  they  are,  that  he  may  be  relied  upon  as 
trustworthy  to  the  amount  of  any  obligation,  and  that  I  think  amounts  to  a  guarantee 
~a  guarantee  for  the  amount  of  any  obligation  he  might  come  under  to  the  parties  to 
whom  the  letter  was  addressed.  And  then  the  answer  to  this  letter  is  very  important. 
The  Messrs.  Smith,  in  their  letter  to  Owen  of  Sd  November,  say,  "  Your  testimony  to 
his  character  is  highly  valuable."  Now  a  testimony  given  to  the  character  of  a  party 
with  whom  a  merchant  proposes  to  deal,  seems  to  imply  something  more  than  a  mere 
opinion  that  he  is  honest ;  it  means  that  he  may  be  trusted  in  his  transactions,  and 
therefore  I  do  not  think  that  the  explanation  atteinpted  to  be  given  of  the  way  and 
extent  to  which  this  testimony  was  intended  to  be  granted,  and  the  manner  in  which  it 
was  received,  is  enough  to  change  what  was  in  its  terms  a  guarantee.  It  has  been  said 
that  the  Smiths  never  supposed  that  they  had  got  a  guarantee ;  but  the  letters  to  Linton 
after  the  dishonour  of  the  first  bill,  seem  to  imply  that  it  was  on  the  strength  of  Owen's 
recommendation,  and  on  his  credit,  that  the  dealing  had  commenced.  But  then  comes 
the  letter  of  the  Smiths  to  Owen  of  the  17th  February,  which  is  quite  unambiguous. 
Now  what  might  naturally  have  been  expected  to  be  the  answer  to  a  communication  of 
this  kind,  if  Owen  had  supposed  that  he  had  given  no  guarantee  ?  Would  he  not  have 
taken  his  stand  on  that  ground,  and  said  "  I  never  gave,  and  never  intended  to  give, 
any  guarantee  ? "  But  he  says  nothing  of  the  kind  in  his  reply ;  for  he  seems  to  have 
felt  Uiat  he  was  committed,  and  did  not  venture  to  declare  off. 

We  must  take  the  whole  of  the  correspondence  together,  and  gather  the  intention 
of  the  parties  from  it ;  and  looking  at  it  in  that  view,  I  am  of  opinion  that  the  letter 
of  the  Ist  November  does  amount  to  guarantee,  and  that  the  interlocutor  of  the  Lord 
Ordinary  ought  therefore  to  be  adhered  to.  The  case,  however,  is  undoubtedly  one  of 
nicety,  and  is  of  a  very  special  nature. 

LoBD  Jeffbbt. — On  reconsideration,  I  have  seen  great  reason  to  doubt  the  soundness 
of  the  opinion  I  formerly  expressed ;  and,  on  the  whole,  I  am  now  inclined  to  differ 
from  the  view  taken  by  your  Lordship.  There  seems  to  me  to  be  a  radical  difference 
between  a  yoluntary  expression  of  willingness  to  guarantee  the  responsibility  and  credit 
of  another,  and  an  expression  of  opinion  as  to  his  responsibility  and  credit  given  when 
asked  by  a  third  party.  The  question,  when  we  come  to  distinguish  between  these  two 
cases,  is,  whether  it  has  been  said,  in  effect, — the  character  and  means  of  the  party 
render  the  risk  of  dealing  with  him  so  small,  that  I  am  willing  to  take  that  risk  upon 
myself ;  or  merely,  his  character  and  [1064]  means  are  such,  that  the  person  inquiring 
as  to  them  need  not  hesitate  to  deal  with  him  ?  I  have  come  to  the  conclusion  at  which 
I  have  now  arrived  in  the  present  case,  by  putting  this  hypothetical  case, — suppose  a 
reference  made  for  information  as  to  the  propriety  of  dealing  with  a  party,  and  the 
answer  given  to  the  applicant  is,  ''you  may  safely  deal  wiUi  him,  because  he  has 
command  of  L.50,000,  and  is  a  person  of  the  greatest  prudence."  That  would  be 
stronger  than  what  is  contained  in  Owen's  letter.     In  both  cases  reasons  are  given  for 
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the  opinion  expressed.  These  assigned  in  the  hypothetical  case  being  wealth  and 
character.  Novr,  suppose  that  the  facts  upon  which  the  reasons  were  founded  were  true 
at  the  time  when  the  information  was  given,  but  that,  within  a  short  time  afterwardsy 
the  L.50,000  was  lost  through  some  unforeseen  misfortune,  would  the  informant  be 
answerable  as  a  guarantee  ?  I  don't  think  he  would ;  though,  no  doubt^  if  the  reasons 
given  had  no  foundation  in  fact — if  the  party  had  neither  character  nor  fortune,  and  if 
the  information  had  been  rash  or  false,  the  case  might  be  different.  But  if,  on  the  other 
hand,  in  answer  to  the  information  asked,  a  guarantee  of  the  party's  credit  had  been 
added,  then  neither  the  truth  of  the  statements  on  which  the  opinion  was  founded,  nor 
the  bona  fides  of  the  informant,  would  be  sufficient  to  remove  hiis  liability. 

With  regard  to  the  present  case,  I  quite  agree  with  your  Lordship,  that  testimony 
as  to  the  character  of  one  merchant  given  to  another,  means  his  credit  and  responsi- 
bility as  a  merchant,  and  not  merely  his  honesty  as  a  man ;  but  then  it  means  his  credit 
at  the  time  the  information  is  asked  and  given,  and  does  not  extend  to  his  credit  for  the 
future.  We  must  therefore  look  to  the  whole  correspondence  here,  to  see  whether 
there  was  at  any  time  a  change  from  a  simple  representation  of  present^  to  a  guarantee 
for  future  credit ;  whether  any  guarantee  of  that  kind  was  asked,  tendered,  or  actually 
given ;  and  doing  so,  I  think  that  there  was  no  transition  here,  at  any  time,  from  a 
simple  representation  to  a  guarantee.  We  find  that,  at  firsts  a  guarantee  is  explicitly 
declined,  for  Kicol  expre^ly  states  that  Owen  refused  to  become  a  guarantee.  Then 
Owen  in  his  letter^  undoubtedly  says,  "  Linton  is  trustworthy  to  the  amount  of  any 
obligations  he  may  come  under ; "  but  does  he  say,  "  I  take  the  risk  of  his  responsibility 
for  all  such  obligations,"  or  any  thing  that  is  equivalent  to  it  ?  But  then  there  is  his 
answer  to  the  Smiths'  letter  informing  him  that  they  hold  him  responsible ;  and, 
undoubtedly,  that  letter,  and  his  answer  to  it,  ci'eates  the  greatest  difficulty  in  the  case. 
But,  it  is  to  be  observed,  that  the  Smiths'  letter  may  have  been  written  under  the  idea 
that  Owen's  recommendation  had  been  so  rash  or  so  unfair,  as  to  render  him  responsible ; 
and  had  it  necessarily  implied  an  assertion  that  he  had  become  guarantee  for  Linton, 
would  not  his  answer  naturally  have  been,  that  he  had  never  come  under  any  such 
obligation  1  But  his  answer  is  just  an  assertion  that  the  information  he  had  given  as  to 
Linton's  character  was  correct.  And  then  it  is  very  important  to  look  to  the  last  letter 
of  the  Smiths  to  Linton,  after  the  correspondence  which  had  taken  place  with  Owen, 
in  which  they  call  upon  him  to  get  a  guarantee — thus  evidently  implying,  that  they  did 
not  suppose  that  at  that  time  they  had  one.  Upon  the  whole,  then,  I  doubt  whether 
this  letter,  though  a  positive  testimony  to  Linton's  character  and  credit,  taking  these 
terms  in  their  widest  meaning,  can  be  held  to  amount  to  a  guarantee,  though  Owen  was 
undoubtedly  bound  for  the  truth  of  his  information  as  at  the  time  he  gave  it  In  order  to 
con-  [1066]  -stitute  a  guarantee,  I  think  explicit  language  must  be  used,  though  it  is 
not  necessary  that  it  should  be  expressed  in  any  particular  form  of  words. 

The  cases  which  have  been  cited  cannot  form  any  authority  in  a  case  like  the 
present,  which  depends  on  a  course  of  correspondence.  The  English  law  upon  the 
subject  has  not  been  prominently  brought  before  us ;  but  if  it  were  clear,  as  the  Lord 
Ordinary  seems  to  hold  in  his  note — and  I  have  no  doubt  rightly — that  by  the  law  of 
England  there  would  have  been  no  guarantee  here,  I  should  not*  notwithstanding  my 
respect  for  the  recent  decisions  of  our  own  Courts,  be  inclined  to  hold  that  the  law 
merchant  was  different  in  this  end  of  the  island.  Upon  the  whole,  then,  I  am  of  opinion 
that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  altered. 

LoBD  Maokbnzib. — After  a  further  consideration  of  this  case,  I  am  more  than  con- 
firmed in  the  opinion  I  formerly  expressed.  Were  it  necessary  to  lay  down  any  general 
rule  of  law  as  to  the  constitution  of  guarantees,  I  should  be  inclined  to  concur  in  that 
stated  by  Lord  Jeffirey.  I  should  have  liked  to  see  a  statement  of  the  law  of  England 
upon  the  subject  I  am  not  satisfied  that  we  can  extend  a  mere  expression  of  opinion 
into  a  guarantee,  except  upon  the  authority  of  the  understanding  and  practice  among 
merchants  themselves,  for  I  think  such  a  construction  would  be  a  very  hard  one,  and 
likely  to  be  productive  of  both  discomfort  and  danger  in  trade.  I  should,  therefore,  be 
unwilling  that  any  such  rule  should  be  recognised ;  and  I  do  not  think  that,  in  the 
special  circumstances  of  this  case,  it  is  necessary  to  lay  down  any  general  rule  at  alL 
The  letters  founded  upon  do  not  seem  to  me  to  amount  to  a  guarantee.  It  was  "  a 
reference  "  which  Linton  originally  offered,  and  a  reference  is  a  different  thing  from  a 
guarantee ;  and  it  is  <'  an  unexceptionable  reference  "  that  is  asked  in  answer  to  this 
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offer.     Owen  is  named  as  the  referee,  and  Nicol  is  told  to  get,  not  a  guarantee,  but  a 
oonfidential  opinion  from  him. 

The  opinion  which  he  gets  is  coupled  with  an  express  refusal  of  a  guarantee ;  and 
for  that  a  permanent  reason  is  given,  that  Owen  held  the  situation  of  bank  agent. 
After  having  got  this  opinion,  the  Smiths  send  the  samples  to  Linton,  and  thus  showed 
that  they  were  ready  and  willing  to  trade  with  him  upon  the  strength  of  the  informa- 
tion that  they  had  got  Then  Linton  writes  to  Owen,  and  what  does  he  £»k )  "A 
respectable  reference."  "  The  splendid  letter,"  which  Linton  says  had  been  granted  by 
Edwards,  has  been  much  founded  upon ;  but  that  very  expression — splendid  letter — 
appears  to  me  to  show  that  it  could  not  be  a  guarantee,  and  I  therefore  suspect  that  the 
"splendid  letter"  was  not  a  guarantee  at  all.  If  it  had  been,  I  have  no  doubt  we 
should  have  seen  it  here.  In  compliance  with  Linton's  request  for  a  reference,  the 
letter  of  the  1st  November  is  sent.  That  letter  contains  in  its  first  paragraph  a  state- 
ment of  opinion,  and  in  *the  second,  no  doubt,  a  conclusion  is  drawn  inferentially  from 
that  opinion,  and  a  recommendation  of  Linton's  trustworthiness  is  given.  But  then 
this  recommendation  cannot  be  taken  by  itself,  and  separately  from  the  chain  of 
circumstances  in  which  it  was  given.  The  Smiths  knew  that,  when  Owen  had  given  a 
favourable  opinion  of  Linton  before,  and  said  that  there  was  little  risk  in  trusting  him, 
he  had  accompanied  that  opinion  with  a  refusal  to  give  a  guarantee,  because  he  was  a 
bank  agent  But  he  continued  to  be  a  bank  agent  when  he  wrote  the  letter ;  and  if 
the  Smiths,  therefore,  expected  a  guarantee,  should  they  not  have  asked  him  whether 
he  still  declined  to  give  one,  when  there  was  nothing  more  in  [1066]  the  letter  than 
had  been  already  stated  by  their  agent  Nicol  f  But  they  not  only  do  not  do  that,  they 
do  more  than  not  doing  it,  for  they  thank  Owen  for  his  opinion — not  for  his  guarantee, 
but  for  his  opinion  of  Linton's  character.  Now  of  what  importance  was  a  character  if 
they  had  got  a  guarantee  ?  In  their  subsequent  letter,  they  blame  Owen  for  having 
given  them  a  false  character;  and  it  is  evident,  from  his  reply,  that  that  was  the 
meaning  he  attached  to  it;  but  nothing  whatever  was  then  said  about  his  being  a 
guarantee  ;  and  there  is  no  question  here  as  to  his  bona  fides  in  giving  the  information 
that  he  did.  In  the  last  place,  the  Smiths  write  to  Linton,  after  their  correspondence 
with  Owen,  and  ask  him  for  a  guarantee.  Now,  why  should  they  do  that,  if  they  had 
a  guarantee  already  1  Why  should  they  ask  for  another,  if  they  believed  that  Owen 
was  really  bound  ? 

On  the  whole  case,  then,  I  adhere  to  the  opinion  which  I  expressed  when  the  case 
was  formerly  before  us,  and  think  that  the  interlocutor  of  the  Lord  Ordinary  should  be 
altered. 

Lord  Fullebton. — ^Taking  the  whole  of  the  very  special  circumstances  of  this  case 
together,  I  adhere  to  the  opinion  I  formerly  expressed.  That  opinion  has  been 
strengthened  by  those  stated  by  Lords  Jeffrey  and  Mackenzie,  which  embody  my  own 
so  fully,  that  it  is  unnecessary  for  me  to  add  any  thing  to  what  they  have  said. 

The  Court  pronounced  the  following  interlocutor  : — '<  Alter  the  interlocutor  of  the 
Lord  Ordinary  submitted  to  review ;  assoilzie  the  defender  from  the  whole  conclusions 
of  the  original  action,  and  decern ;  find  the  pursuer  liable  to  the  defender  in  the  expenses 
incurred  both  in  the  inferior  court  and  this  Court,"  &c. 

Advoeaior^s  AutJiaritiea, — Bankine,  May  15,  1812,  (F.C.);  Ross  v,  Lindsay,  Dec. 
1820,  (Hume,  p.  116,  note);  Eembles  t;.  MitcheU,  May  31,  1831,  (9  S.  648). 
Beeepondenes  Auihonties.—B^'^  Prins.  §  280 ;  1  Bell's  Com.  371-2. 

[Cf.  Park  V.  Chuld,  13  D.  1053.J 


No.  179.  VH.  Donlop  1066.     16  July  1845.     2nd  Div.— Lord  Robei-tson. 

BOBEBT  Johnstone,  Complainer. — Inglis — E.  Fraser. 

Sir  J.  H.  Maxwicll's  Trustees,  Respondents. — ft  G,  Bell — Swinton, 

Lease — Remomng — A.  S,  10th  Jvly  1839,  c,  7,  §  34. — A  tenant,  who  had  come  under 
an  obligation  to  remove  from  his  farm  without  any  warning,  stated  as  defences  to  an 
action  of  removing,  that  he  had  received  no  warning,  and  that  he  possessed  by  tacit 
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relocation ; — Held,  that  these  were  not  defences  excluding  the  action,  capable  of  being 
instantly  verified,  so  as  to  exempt  him  from  finding  caution  for  violent  profits  under 
the  A.  S.  10th  July  1839,  c,  7,  §  34. 

The  farm  of  Branteth  had  been  let  by  Sir  John  Maxwell's  trustees  to  William  John- 
stone, and,  failing  him,  to  Robert  Johnstone,  for  a  period  of  fifteen  years,  from  Whit- 
sunday 1835.  In  April  1844,  an  agreement  was  entered  into  between  the  parties,  with 
the  view  of  putting  an  end  to  various  disputes  which  existed  between  them.  One  of 
the  articles  of  this  agreement  was,  that  the  trustees  thereby  acknowledged  Robert  John- 
stone as  tenant  of  the  farm,  but  that  only  up  to  the  term  of  Candlemas  then  next,  1845, 
as  to  the  arable  land,  and  Uie  term  of  Wliitsunday  1845  as  to  the  houses  and  grass ;  and 
Johnstone  thereby  bound  and  obliged  himself  to  remove  from  the  farm  at  the  said  term 
of  Candlemas  as  to  the  arable  land,  and  Whitsunday  as  to  the  houses  and  grass,  and  that 
without  any  warning  or  process  of  removing  to  that  effect ;  and  thereby  consented,  that 
upon  the  arrival  of  the  said  respective  terms  of  removal,  the  trustees  should  be  entitled 
to  eject  him  from  the  possession. 

Upon  the  30th  May  1845,  Maxwell's  trustees,  without  having  given  any  warning, 
presented  a  petition  for  removing  against  Johnstone  to  the  Sheriff  of  Dumfries.  Upon 
this  petition  the  Sheriff  pronounced  a  deliverance,  appointing  Johnstone  to  lodge 
answers,  and  to  find  caution  for  violent  profits,  in  terms  of  the  Act  of  Sederunt^  10th 
July  1839,  cap.  7,  §  34.  Upon  this  Johnstone  presented  a  reclaiming  petition,  setting 
forth  the  defences  he  meant  to  found  upon,  viz.  that  he  had  received  no  warning  to  flit, 
and  that  he  possessed  the  farm  by  tacit  relocation,  and  praying  the  Sheriff  to  relieve 
him  from  finding  caution. 

After  hearing  parties,  the  Sheriff  refused  to  allow  the  paper  to  be  received  until 
caution  had  been  first  found,  in  terms  of  his  deliverance ;  and  Johnstone  having  failed 
to  find  caution  and  lodge  answers,  he  pronounced  decree  of  removing,  and,  of  a  sub- 
sequent date,  granted  warrant  for  ejectment. 

Johnstone  having  upon  this  presented  a  note  of  suspension  and  interdict^  offering 
juratory  caution,  the  Lord  Ordinary  passed  the  note,  and  granted  commission  to  take 
the  suspender's  oath  as  to  juratory  caution. 

[1087]  Maxwell's  trustees  reclaimed  and  argued,  inier  cUia,  That  the  suspender 
having  faded  to  lodge  answers  and  find  caution  for  violent  profits,  in  terms  of  the  Act 
of  Sederunt,  10th  July  1839,  and  not  having  offered  instantly  to  verify  a  defence  exclud- 
ing the  action,  the  Sheriff  had  proceeded  properly  in  pronouncing  decree  of  removing. 

Johnstone  answered,  that  the  defence  which  he  had  proposed  to  state  to  the  remov- 
ing, and  which  the  Sheriff  had  refused  to  receive,  was,  that  he  had  received  no  warning 
to  flit,  and  that  he  possessed  the  fsxm  by  tacit  relocation,  the  respondents  having 
allowed  him  to  retain  peaceable  possession  up  to  the  30th  of  May,  and  after  Candlemas, 
the  first  term  of  removal  stipulated  in  the  agreement;  and,  as  these  were  defences 
capable  of  being  instantly  verified,  the  suspender  was  not  bound  under  the  Act  of 
Sederunt  to  have  found  caution  for  violent  proofs. 

Lord  Monobeipf. — I  do  not  know  to  what  case  the  Act  of  Sederunt  could  be  applied, 
if  it  does  not  apply  to  this  one.  The  defence  of  possession  by  tacit  relocation,  is  one 
which  can  only  be  made  out  by  proof.  It  is  not  a  defence  which  can  be  instantly 
verified,  in  the  meaning  of  the  Act  of  Sederunt. 

The  other  Judges  concurred. 

LoBD  Mbdwtn  was  absent 

The  Court  accordingly  pronounced  this  interlocutor : — "  Recal  the  interlocutor  com- 
plained of,  and  remit  to  the  Lord  Ordinary  to  allow  the  note  of  suspension  to  be  amended 
as  to  the  offer  of  caution,  and  to  pass  the  same  on  caution,  in  terms  of  the  Act  of 
Sederunt,  within  ten  days;  and,  if  caution  be  not  found  within  that  period,  with 
instructions  to  refuse  the  said  note  of  suspension,  with  expenses." 
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No.  181.  VH.  Dxmlop  1071.    17  July  1845.     let  Div.— Lord  Wood. 

The  Magistrates  and  Town-Council  of  Linlithgow,  Pursuers. — T,  MaiOand 

— Moir. 

The  Edinburgh  and  Glasgow  Eailway  Company,  Defenders. — Rutherfurd 

— Penney — Sandford, 

Bwrgh — Ousioms. — ^Terms  of  loyal  charters  and  grants  ratified  hy  Parliament  in  &yonr 
of  a  royal  burgh,  which  being  followed  by  possession,  were  held  to  give  the  magis- 
trates a  title  to  levy  certain  dues  upon  all  goods,  &c.  carried  through  the  territory  of 
the  burgh,  and  passing  across  a  river  within  the  limits  prescribed  by  the  charters  and 
giants,  by  means  of  a  railway,  sanctioned  by  act  of  Parliament,  except  where,  in  the 
latter  case,  a  right  of  free  passage  could  be  proved  to  have  existed  for  forty  years. 

By  a  charter,  dated  2dd  October  1389,  King  Robert  U.  gave  and  granted  to  the 
buigooooo  and  community  of  the  burgh  of  Linlithgow  "  burgum  nostrum  predictum,  una 
com  portu  de  Bkknes,  firmis  buigi,  et  parvis  custumis  ac  toloneis,  cum  curiis,  et 
coriamm  exitibus,  et  ceteris  justis  pertinentiis  quibuscunque." 

By  a  charter  of  confirmation,  or  precept  of  infef tment  containing  a  precept  of  sasine, 
dated  the  24th  day  of  May  1593,  granted  in  favour  of  the  Provost,  Bailies,  Council, 
and  community  of  the  burgh  of  Linlithgow,  and  their  successors.  King  James  YL  con- 
firmed the  charter  granted  by  Robert  XL,  with  the  haill  privileges  therein  expressed, 
and  granted  the  same  of  new  to  the  burgh  "  de  novo,  presentium  tenore,  pro  nobis  et 
Buoeessoribus  nostris,  infeodamus,  erigimus,  damns,  concedimus,  disponimus,  et  pro  per- 
petuo  confirmamus,  dicto  burgo  de  Linlithgow,  burgensibus,  inhabitantibus,  et  com- 
mmiitati  ejusdem,  Totum  et  integrum  dictum  burgum  cum  dicto  portu  de  Blaknes,  firmis 
buigalibus,  parvis  custumis,  et  tholoneis  snpra  specificatis,  et  cum  reliquis  particularibus 
privilegiis  et  libertatibus  supramentionatis,  una  cum  omnibus  aliis  et  singulis  libertatibus, 
privilegiis,  immunitatibus,  liberis  nundinis,  custumis,  privilegiis,  proficuis,  commodi- 
tatibus,  et  devoriis  quibuscunque  dicto  burgo  de  Linlithgow  prius  spectantibus,  et  que 
et  quas  prepositns,  ballivi,  consules,  et  communitas  ejusdem,  vel  eorum  predecessores, 
qnovis  tempore  preterite  possidebant  et  gaudebant  Et  similiter  damns,  concedimus, 
disponimus,  et  pro  nobis  nostrisque  predictis  imperpetuum  confirmamus,  preposito, 
baUivis,  consnlibus,  burgensibus,  et  inhabitantibus,  et  communitati  dicti  burgi  de  Lin- 
lithgow, et  eorum  successoribus,  burgensibus  et  inhabitantibus  ejusdem,  Totam  et 
integram  communem  moram  et  communes  terras  pertinentem  et  spectantes  dicto  burgo 
de  Linlithgow,  per  omnes  bondas  et  limitas  prout  prepositus,  ballivi,  con-  [1072]  -sules, 
et  communitas  ejusdem,  et  eorum  predecessores,  pacifies  gavisi  sunt  et  perambularunt 
annuatim  temporibus  elapsis,  una  cum  dicto  portu  de  Blacknes,  viridario  eidem  adjacente, 
ae  domibus  et  hortis  in  Blacknes  ab  antique  dicto  burgo  spectantibus,  et  quas  ipsi  et 
eorum  predecessores  padfice  ultra  hominis  memoriam  omnibus  temporibus  preteritis 
possidenint ;  cum  omnibus  custumis,  anchoragiis,  et  omnibus  aliis  casualitatibus  libero 
portui  spectantibus;  una  cum  fructibus,  redditibus,  terris,  proficuis  et  emolumentis 
quibuscunque  spectantibus  ad  capellaniam  nuncnpatam  capella  Sancti  Niniani  in  dicta 
villa  de  Blaknes  situatam,  cujusquidem  capellanie  patronatus  et  donatio  preposito, 
hallivis,  consnlibus,  et  communitati  dicti  burgi,  per  infeofamentum  ipsis  desuper  per 
predecessores  nostros  confectum,  spectabat,  per  omnes  bondas,  metas,  et  divisas,  prout 
dictos  burgns  semper  in  usu  fuerunt^  et  pacifice  prius  possiderunt,  unde  dictus  burgus 
possit  melius  sustinere  ministros  verbi  Dei  et  pauperes  infra  eundeuL" 

Infeftment  was  taken  on  the  precept  and  sasine  contained  in  this  charter  in  favour 
of  the  burgh,  on  4th  December  1593. 

This  charter  was  ratified  by  an  Act  of  Parliament^  passed  in  the  year  1594,  by  which 
it  was  declared  that  the  King,  with  the  consent  of  the  Estates  of  Parliament,  ratified 
and  approved  the  charter  of  confirmation  already  granted,  "  of  tua  auld  infeftmentis 
graDtit  of  auld  be  his  hienes  predecessouris  to  y®  burgh  of  Linlithgow,  quhairof  the  ane 
is  maid  of  the  said  burgh,  with  the  small  custumes  and  port  of  Blacknes,  the  uther  of 
the  frie  custumes  off  certane  wearis,  without  any  deutie  to  be  payit  thairfoir,  as  the- said 
charter  of  confirmatioun  in' the  self  at  mair  lenth  beiris.  In  the  quhilk  our  said  Soverane 
Lord  hes  of  new  disponit  to  the  said  burgh  the  said  poirt  of  Blacknes,  with  the  small 
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custumes,  landis,  liberties,  commodities,  privilegies,  dignities,  and  immunities  quhatsnm- 
evir,  pertening  to  the  said  burgh,  as  the  provest,  bailies,  counsall,  and  communitie 
thairof,  and  their  predecessours,  hes  occupiet  and  possest  of  befoir,  as  ar  particularlie 
expressit  in  the  said  charter." 

By  another  Act  of  Parliament^  passed  in  the  year  1661,  King  Charles  II.  again 
ratified  and  confirmed  the  two  charters  mentioned,  along  with  others,  in  fovour  of  the 
burgh. 

By  royal  grant,  dated  2dd  March  1677,  Charles  II.  ''being  informed  of  the  great 
charges  and  ezpenss  debursed  be  umq^ 

Earle  of  Linlithgow  in  founding 
and  building  the  bridge  of  Linlithgow ;  and  that  in  consideration  thereof  there  were 
only  granted  to  him  ane  tack  of  the  customes  and  other  dewes  payable  att  the  said 
bridge  for  the  space  of  nynteen  yeares,  which  is  now  long  since  elapsed,  the  benefite 
whereof  the  saids  yeares  being  very  small,  and  far  short  of  the  expense  expended  in 
building  of  the  foirsaid  bridge.  Therefore,  witt  ye  us  from  our  royall  favour  which  we 
bear  to  our  right  trustie  and  well  beloved  cusing  and  counseller  George,  now 
[1073]  Earl  of  Linlithgow,  sone  to  the  said  umq^  Earle  of  Linlithgow,  with  advice  and 
consent  of  the  Lords  Commissioners  of  our  Thesaurarie,  and  remanent  Lords  of  our 
Exchequer,  to  have  given,  granted,  and  disponed,  likeas  we  be  thir  our  letters,  with 
advice  and  consent  foirsaid,  give,  grant,  and  dispone  to  the  said  George  Earle  of 
Linlithgow,  his  aires  and  assigneyes,  the  customes,  casualities,  imposts,  proffeits,  and 
emoluments  of  the  said  bridge  of  Linlithgow,  now  and  formerlie  in  use,  to  be  payit 
thereatt  by  the  passengers,  travellers,  merchants,  and  uthers  lyable  in  payment  of  the 
foirsaids  customes  and  casualities,  att  any  tyme  heretofore,  for  whatsomev^r  bestiall, 
goods,  merchandice,  commodities,  or  others,  coming,  going,  or  passing  by  the  said  bridge 
of  Linlithgow,  and  that  for  the  space  of  nynteen  yeares,  and  immediatlie  subsequent 
and  following  the  eleventh  day  of  November  Jm.  vj®  eightie-one  yeares,  which  is  the 
time  of  the  elapsing  of  our  former  gifts  thereof,  with  power  to  the  said  Earle  of 
Linlithgow,  and  his  foirsaids,  during  the  space  above  written,  to  intromit  with  and 
uplift  the  saids  customes,  proffeits,  imposts,  and  emoluments  of  the  said  bridge,  be  him- 
self, hia  factors,  servitors,  and  uthers  in  his  name,  having  his  power  and  warrant  to  that 
effect,  and  thereupon  to  dispone  att  his  pleasure,  sicklike,  and  in  the  same  manner,  and 
alse  fullie  and  freelie  in  all  respects  as  his  said  umq*^  father,  or  any  uthers  since  his 
deceis,  was  in  use  to  doe  the  samen  of  before." 

By  deed  of  gift  dated  30th  November  1681,  the  Earl  of  Linlithgow  assigned  the 
right  thus  conferred  upon  him  to  the  town  of  Linlithgow,  the  deed  bearing  that,  "  We, 
George  Earle  of  Linlithgow,  above  designed,  for  the  love,  kyndnes,  and  respect  which 
we  have  and  bear  to  the  good  town  of  Linlithgow,  doe,  be  thir  presents,  freeHe  gift^ 
quat^  and  dispone  to  the  magistrats,  for  the  touns  use,  the  above-written  gif t^  granted 
be  his  Majestic  to  us  off  the  customes  of  the  bridge  above-mentioned,  togil^her  with  all 
right  and  tittill  which  we  or  ours  may  clame  or  pretend  to  the  forsaids  customes  heir- 
efter  be  the  same  gift." 

When  the  nineteen  years,  for  which  the  right  had  been  conferred,  were  about  to 
expire,  the  Magistrates  of  Linlithgow  presented  a  petition  to  Parliament,  praying  that  it 
might  be  prorogated,  continued,  and  perpetuated  in  all  time  coming ;  and,  accordingly, 
an  Act  was  passed  on  16th  June  1685,  by  which  it  was  declared  that  the  Parliament 
"prorogates,  continues,  and  prepetuates,  in  all  time  coming,  the  foresaid  imposition 
formerly  granted,  as  it  is  now  paid  by  all  passengers  and  travellers  with  pack-loads, 
cart-loads,  cattle,  horse,  and  others,  conform  to  use  and  wont,  passing  the  river  of  Avon 
betwixt  the  West  bridge  and  mouth  of  Avon,  after  the  expiration  of  the  foresaid  gift, 
and  that  for  the  sustentation  and  reparation  of  the  said  bridge,  from  tdme  to  time,  at 
the  sight,  and  by  the  advice  of  the  Magistrates  and  Council  of  the  said  burgh  for  the 
time  baing." 

On  the  4th  of  November  1699,  the  Magistrates  of  the  burgh  rectified  and  set  down 
a  custom-table,  setting  forth  the  dues  payable  on  all  goods  [1074]  brought  within  the 
burgh,  called  in  the  table  the  Town-custom ;  and  also  the  dues  payable  under  the  Act 
Parliiunent  1685,  entitled  the  Bridge-custom,  and  which,  it  was  declared,  were  "not 
only  to  be  paid  at  Linlithgow  bridge,  but  also  betwixt  the  West  bridge  and  the  mouth 
Avon,  conform  to  Act  of  Parliament  in  favour  of  the  town ;' "  and  this  table  was  then 
declared  to  be  the  only  rule  for  exacting  custom  in  time  to  come* 
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The  Edinbuigh  and  Glasgow  Railway,  which  was  opened  for  traffio  in  February 
1842,  passes  within  the  boundaries  of  the  burgh,  and  crosses  the  river  Avon,  between 
the  West  bridge  and  its  mouth,  by  means  of  a  viaduct,  above  Linlithgow  bridge. 

By  the  237th  section  of  the  Company's  Act,  it  is  provided,  "  That  nothing  in  this 
Act  contained  shall  extend,  or  be  construed  to  extend,  to  take  away,  abridge,  or  diminish 
any  rights,  privileges,  jurisdictions,  or  powers,  which  at  present  belong  to  and  are 
enjoyed,  or  which  are  claimed  in  virtue  of  Acts  of  Parliament,  royal  charters,  imme- 
morial usage,  or  otherwise,  by  the  Magistrates,  and  Town-Council  of  the  royal  burgh  of 
Linlithgow,  or  by  the  said  Magistrates,  or  by  any  of  them,  to  demand,  take,  receive,  or 
levy  customs  upon  any  cattle,  carriages,  goods,  or  any  other  thing  whatsoever  passing, 
led,  driven,  or  carried  over  the  water  of  Avon,  Torphichen  mill,  or  at  any  other  part  of 
the  said  water  of  Avon,  by  any  ford  or  bridge,  or  by  any  viaduct  or  other  bridge  that 
may  be  built  or  erected  across  the  said  water  of  Avon  by  the  said  Company ;  and  if  any 
act,  matter  or  thing,  shall  be  done  in  virtue  of  this  Act,  whereby  such  customs  shall  be 
diminished,  or  such  act,  matter  or  thing,  when  done,  shall  have  the  effect  to  diminish 
the  same,  then  the  said  Magistrates  and  Town-Council  shall  and  may  receive  such 
indemnification  from  the  said  Company  as  shall  and  misiy  be  agreed  npon  between  them, 
and  in  case  they  cannot  agree,  as  shall  be  settled  by  a  jury,  in  the  manner  in  which 
satisfaction  is  directed  to  be  made  by  this  Act,  for  lands  taken  or  used  under  the  powers 
thereof :  Provided  always  that  the  validity  and  discussion,  in  the  competent  courts  of 
law,  of  such  rights,  privileges,  jurisdictions,  and  powers  so  enjoyed  or  claimed,  with  all 
defences  which  any  of  the  inhabitants  of  the  counties  of  Innlithgow  and  Lanark,  or 
any  other  person  or  persons,  can  or  may  plead  against  the  same,  shaJl  be,  and  the  same 
are  hereby  reserved  to  all  parties  interested,  any  thing  herein  contained  to  the  contrary 
notwithstanding." 

The  Company  having  refused  to  pay  to  the  burgh  any  dues  for  the  goods  and  com- 
modities carried  along  the  railway,  and  passing  through  the  burgh,  either  as  town  or 
bridge  custom,  the  Magistrates  of  Linlithgow  raised  an  action  of  declarator,  and  count 
and  reckoning,  in  order  to  establish  their  right  to  demand  them.  The  summons  pro- 
ceeded on  the  narrative  of  the  charters  and  Acts  of  Parliament  before-mentioned,  and, 
that  under  their  authority,  and  in  conformity  with  the  table  of  dues,  also  mentioned, 
the  magistrates  have  been  accustomed  regularly  to  levy  [1076]  the  rates  therein  set 
forth — that  ia  to  say,  the  town  custom  on  all  goods  brought  into  or  passing  through  the 
burgh,  and,  sepanxHm^  the  bridge  custom  on  goods  carried  across  the  Avon  at  Linlithgow 
bridge,  or  betwixt  the  West  bridge  and  the  mouth  of  Avon,  and  that  from  and  after 
the  time  when  the  said  custom  table  was  framed  and  set  down — at  all  events  for  the 
period  of  forty  years  past,  or  from  time  immemorial,  and  concluded  for  declarator,  that, 
by  virtue  of  the  charters  and  acts  of  Parliament,  above  mentioned,  and  of  the  imme- 
morial usage  following  thereon,  the  pursuers,  as  representing  the  community  of  .the 
burgh  of  llnlithgow,  were,  and  are,  entitled  to  exact  and  levy,  from  the  said  Edinburgh 
and  Glasgow  Railway  Company,  the  dues  as  rectified  and  set  down  in  the  table  of 
customs  framed  in  the  year  1699,  above  referred  to — that  is  to  say,  to  levy  the  dues 
therein  described  as  burgh  customs,  on  all  goods  transported  along,  or  brought  by,  the 
said  railway  within  the  said  burgh,  wbether  for  sale,  use,  or  consumption,  within  the 
burgh,  or  carried  out  of  or  through  the  same — and,  separately,  to  levy  the  dues,  described 
as  bridge  customs,  on  all  goods  carried  across  the  Avon,  by  the  viaduct  erected  by  and 
belonging  to  the  said  company,  or  by  any  bridge  or  crossing  between  the  West  bridge 
over  tiie  Avon  and  its  mouth,  all  conform  to  the  said  table  of  customs,  charters,  and 
acts  of  Parliament,  and  to  immemorial  usage  and  wont,  prior  to  the  formation  of  the 
said  Company's  railway. 

The  summons  also  contained  conclusions,  that  the  Railway  Company  should  pay  to 
the  town  such  sum  as  should  appear,  from  an  examination  of  their  hooks,  to  be  the 
amount  of  the  arrear  of  dues  from  the  time  of  the  opening  of  the  railway. 

The  defenders  denied  that  the  pursuers  had  been  in  the  immemorial  custom  of 
dbaigiog  dues  on  cattle  and  commodities  passing  through  the  town,  or  passing  the  river 
Avon,  in  the  manner  claimed.  With  regard  to  the  town  customs,  it  was  averred  that 
the  pursuers  had  not  been  in  the  use  and  wont  of  exacting  duties  on  goods  and  cattle 
simply  passing  through  the  town,  according  to  the  table  of  1699,  and  that  the  com- 
mocUtiee  brought  into,  or  carried  out  of  it,  by  the  railway,  had  always  paid  duties  accord- 
ing to  use  and  wont,  but  that  these  duties  were  paid  by  the  receivers  or  senders  of  them. 
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With  regard  to  the  bridge  cnBtoms,  it  was  averred,  that  between  the  West  bridge 
and  the  mouth  of  the  Avon,  before  the  viaduct  was  made,  there  were  eleven  different 
bridges,  fords,  and  aqueducts,  across  the  river,  and  that  no  dues  had  been  regularly 
exacted  at  any  places  except  at  the  West  bridge  and  Linlithgow  bridge ;  and  that  the 
customs  in  use  to  be  paid  at  these  were  not  levied  according  to  the  table  of  customs 
libelled. 

They  pleaded, — 1.  That  the  charters  and  acts  of  Parliament  founded  upon  did  not 
support  the  claim  made  to  customs  or  dues  upon  cattle,  sheep,  goods,  or  other  commodi- 
ties conveyed  along  the  railway.  2.  That  the  statutes  and  charters  founded  on  applied 
only  to  goods,  cattle,  &c.  [1076]  passed  through  the  town,  or  across  the  Avon,  according 
to  the  then  existing  means  and  mode  of  transit,  and  were  not  applicable  to  goods,  cattle, 
&c.  passed  through  the  burgh  and  across  the  Avon  by  means  of  machinery,  &c.,  accord- 
ing to  the  improvements  and  scientific  inventions  of  modem  times.  3.  That  the 
pursuers  were  only  entitled  to  levy  dues  in  such  places,  in  such  manner,  upon  such 
articles,  and  of  such  amount,  as  they  had  been  in  use  and  wont  to  do  from  time 
immemorial ;  and  there  had  been  no  use  and  wont  to  sanction  the  present  claim.  4. 
That  dues  being  ex  concessu  of  the  pursuers,  leviable  upon  the  goods,  and  the  pursuers 
having  failed  to  levy  them,  they  were  not  entitled  to  claim  these  dues  from  the  defenders 
personally,  who  were  not  the  owners  but  merely  the  carriers  of  the  goods.  5.  That 
even  supposing  the  pursuers'  right  to  customs,  as  in  a  question  with  the  defenders,  were 
to  any  extent  well  founded,  the  pursuers  were  only  entitled  to  claim  from  the  defenders 
indemnification  for  loss  actually  sustained ;  and  being  restricted  to  a  particular  mode  of 
redress  prescribed  by  statute,  they  were  not  entitled  to  insist,  in  their  present  conclu- 
sions, for  accounting  and  payment  in  this  Court 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the 
charter,  of  date  the  23d  October  1389,  the  charter  of  confirmation,  or  precept  of  infeft- 
ment,  containing  precept  of  sasine,  of  date  the  24th  May  1693,  the  ratification  thereof 
in  Parliament  in  1594,  and  the  ratification  of  the  aforesaid  charters  and  others  in 
Parliament,  dated  20th  May  1661,  afford  a  sufficient  title  to  the  pursuers  not  only  to 
levy  dues  or  customs  on  goods  and  other  things  brought  within  the  burgh  of  Linlithgow, 
for  sale,  use,  or  consumption,  within  the  burgh,  or  carried  out  of  the  said  burgh,  but — 
if  so  explained  and  supported  by  usage — to  levy  dues  or  customs  on  goods  or  other 
things  passing,  or  carried  through  the  said  burgh  ;  and  therefore  finds,  that  prior  to  the 
passing  of  the  Edinburgh  and  Glasgow  Railway  Company's  Act,  the  pursuers  had  a 
sufficienc  title  to  levy  such  dues  and  customs,  and  on  such  goods  or  other  things,  whether 
brought  within,  or  carried  out  of,  or  passing,  or  carried  through  the  said  burgh,  as  they 
had  been  in  the  practice  of  levying  for  time  immemorial,  or  at  least  for  forty  years 
prior  to  the  passing  of  the  said  Act :  And  further  finds,  that  goods  or  other  things 
transported  by  the  railway  of  said  Company,  are  not  by  the  foresaid  Act  exempted  from 
liability  for  said  dues  or  customs :  And  finds  that  the  pursuers,  in  virtue  of  the  foresaid 
title,  have  right  to  levy  the  same  dues  or  customs,  and  on  the  same  goods  and  things 
brought  within,  or  carried  out  of,  or  passing,  or  carried  through  the  said  burgh,  by  the 
railway  of  the  said  Company,  as  in  any  other  case  :  Finds,  that  by  the  Act  of  Parliainent 
passed  on  the  16  th  June  1685,  a  grant  is  made  in  favour  of  the  Magistrates  of  Linlithgow, 
and  their  successors  in  office,  empowering  them  to  levy  certain  dues  or  customs,  as 
then  'paid  by  all  passengers  and  travellers  with  pack-loads,  cart-loads,  cattle,  horses, 
'  and  others,  conform  to  use  and  wont,  passing  the  [1077]  river  of  Avon,  betwixt  the 
'  West  bridge  and  mouth  of  Avon  : '  Finds,  that  by  said  Act  the  pursuers  have  a  right 
and  title  to  levy  the  duties  or  customs  therein  referred  to,  to  the  extent  to  which  they 
have  been  in  the  practice  so  to  do,  and  that  at  any  point  of  passage  across  the  Avon, 
whether  formerly  in  use,  or  when  brought  into  use,  within  the  bounds  mentioned  in 
the  Act^  except  at  any  point  where  an  exemption  or  immunity  is  established  by  the 
existence  of  a  contrary  use ;  that  is,  by  evidence  of  its  having  been  used  for  forty  years 
or  upwards,  as  a  point  of  passage  across  the  Avon  within  the  foresaid  bounds,  for  goods 
or  other  things,  without  any  dues  or  customs  having  been  exacted  or  levied  by  the 
pursuers  :  Finds,  that  in  so  far  as  in  any  other  mode  of  transiti  goods  or  other  things 
passing  the  Avon,  at  the  point  where  it  is  now  passed  by  the  viaduct  erected  across  it 
by  the  said  Railway  Company,  would  have  been  liable  to  the  payment  of  dues  or 
customs,  the  same  are  equdly  liable  thereto,  when  passing  the  said  water  of  Avon  by 
the  said  viaduct  in  the  carriages  of  the  said  Company,  and  that  in  that  case  the  said 
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dues  or  cnfitomB  are  leviable  accordingly  by  the  pursuers :  Repels  all  the  defences  in  so 
far  as  inconsistent  with  the  preceding  findings ;  and,  in  particular,  repels  the  fifth 
defence  and  plea  in  law,  and  decerns :  And,  before  further  answer,  appoints  the  cause 
to  be  enrolled,  with  a  view  to  such  order  being  made  as  may  be  necessary  for  disposing 
of  the  case  in  accordance  with  the  said  findings^  in  respect  of  parties  being  at  issue  upon 
matters  of  fact  or  otherwise." 

The  defenders  reclaimed,  and  pleaded ; — 

1.  With  regard  to  the  town-customs,  it  was  not  disputed  that  the  Magistrates  had 
a  right  to  levy  dues  upon  things  brought  into  the  burgh  for  sale,  use,  or  consumption, 
bnt  this  right  did  not  extend  to  things  merely  passing  through  it ;  and  it  had  been  held, 
that  that  was  not  the  meaning  of  the  grant,  and  was  contrary  to  public  poUcy.^ 

2.  With  regard  to  the  bridge-customs,  they  were  not  evading  the  bridge-toll,  because 
the  bridge  would  not  serve  them  for  crossing  the  Avon.  The  clause  in  the  Company's 
Act  settled  nothing  in  favour  of  the  Magistrates,  but  just  left  them  the  rights  which 
ihey  formerly  had.  Ko  dues  were  ever  exacted  for  goods  carried  by  the  canal,  which 
passes  the  Avon  between  the  points  mentioned  in  the  grant.  The  grant  conferred  a 
right  to  levy  dues  only  according  to  use  and  wont;  and  in  order  to  entitle  the 
Magistrates  to  levy  them  at  any  particular  place,  besides  the  bridge  of  Linlithgow,  they 
must  prove  that  they  have  been  in  the  habit  of  doing  so  for  forty  years.' 

The  pursuers  pleaded ; — 

1.  With  rega»l  to  the  town-customs,  the  meaning  of  the  word  [1078]  "  tohneis"  in 
the  original  charter,  was  toll,  or  custom  upon  things  passing  through  the  burgh.*  That 
the  case  with  Fleshers  of  Edinburgh  did  not  form  res  judicata,  because  it  was  a  question 
between  private  parties  in  a  suspension  ;  and  whatever  authority  it  might  have  had  was 
taken  away  by  subsequent  decisions.^ 

2.  With  regard  to  the  bridge-customs,  the  terms  "  use  and  wont "  in  the  grant 
applied  to  the  articles  upon  which  dues  were  to  be  paid,  and  the  rates  to  be  charged,  and 
not  to  the  places  where  the  dues  were  to  be  levied.  As  the  grant  conferred  a  right  to 
levy  dues  betwixt  the  West  Bridge  and  the  mouth  of  the  Avon,  and  it  was  admitted 
that  this  right  had  been  exercised  at  certain  places,  that  preserved  a  right  to  collect 
them  at  any  place  where  convenient  and  profitable,^  except  where  it  could  be  proved 
that  there  had  been  a  free  passage  for  forty  years. 

At  advising, 

LoBD  Pbbbidbnt. — I  have  seen  no  reason  for  altering  the  Lord  Ordinary's  inter- 
locutor, which  appears  to  me  to  be  well  founded  in  both  of  its  branches. 

1.  As  to  the  customs,  I  cannot  agree  to  hold  that  the  decision  in  1621,  between  the 
fleshers  of  Edinburgh  and  the  town  of  Linlithgow,  can  be  viewed  as  an  authority 
negativing  the  right  to  levy  dues  and  customs  on  goods  or  other  articles  passing  through 
the  burgh  or  its  territory,  1st,  Because  it  was  only  a  case  of  suspension,  and  confessedly 
doee  not  constitute  a  resjudieatOy  and  has  not  been  regarded  as  an  authoritative  decision 
in  the  two  cases  of  Lauder  in  1757,  and  in  MKJowan  v.  Burgh  of  Wigton,  (12  Shaw, 
p.  289,)  in  both  of  which  it  was  referred  to.  2dly,  These  cases  establish  clearly  that 
such  grants  of  customs  as  the  present,  levied  on  articles  passing  through  the  territory  of 
a  burgh,  if  confirmed  by  usage,  are  legal,  and  must  be  supported. 

2.  With  regard,  again,  to  the  duties  leviable  on  the  passage  of  the  river  Avon  within 
the  limits  of  ti^e  grant,  the  terms  of  which,  confirmed  and  ratified  by  the  statute  in 
1685,  are  clear  and  precise,  I  think  the  point  has  also  been  correctly  disposed  of  by  the 
Lord  Ordinary,  and  that  the  decision  in  the  Jinkabout  case,  which  was  explained  in  the 
argument  for  the  respondents,  and  relieved  from  the  obscurity  appearing  in  the  short 
reports  in  Shaw  and  Murray  as  to  the  jury-trial,  cannot  be  considered  as  hostile  to  the 


iTown  of  Linlithgow  v.  Fleshers  of  Edinburgh,  Nov.  15,  1621,  (M.  10,886). 

s  Mitchell  V,  Magistrates  of  Linlithgow,  Dec.  20,  1820,  and  June  21,  1822,  (2 
Murray,  p.  374;  1  Shaw,  p.  515 — Jinkabout  case);  Anderson  v.  Magistrates  of 
Linlithgow,  June  28,  1826,  (4  Shaw,  p.  767). 

'  Ducange,  Gloesarium,  voce  Telon. 

*  Town-Council  of  Lauder  v.  Brown,  Nov.  15,  1754,  (M.  1987  ;  5  Brown's  Sup.  p. 
819);  Magistrates  of  Wigton  t7.  M'Clymont,  Jan.  15,  1834,  (12  Shaw,  p.  289) 

8  Magistiates  of  Edinburgh  v.  Scott,  June  10,  1836,  (14  Shaw,  p.  923). 
DUNLOP,  VOL.  IV.  23 
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finding  of  the  Lord  Ordinary.  The  nature  of  the  issae  in  that  case  shows  that  the 
defenders  had  set  up  the  defence  of  exemption,  and,  having  succeeded  in  regard  to  the 
particular  place  under  the  issue,  they  were  properly  assoilzied. 

But,  looking  at  the  terms  of  the  grant,  I  think  the  Lord  Ordinary  has  properly 
found  that  exemption,  or  immunity  from  its  operation  must  be  established,  in  order  to 
liberate  the  defenders  from  its  operation.  I  must,  therefore,  be  for  adhering  to  the 
interlocutor. 

[1079]  Lord  Mackenzie. — With  regard  to  the  first  point,  there  is  no  reservation  of 
the  rights  of  the  town  of  Linlithgow  in  the  Railway  Companies  act^  and  a  question  may 
therefore  be  raised,  whether  the  constitution  by  act  of  Parliament  of  this  railway  does 
not  by  its  nature  exclude  the  operation  of  a  right  of  toll  on  goods  entering,  or  going  out 
of,  or  passing  through  the  burgh  or  its  territory  ?  I  am,  however,  inclined  to  think  this 
question  must  be  determined  in  the  negative.  The  railway  is  given  in  property  to  the 
company,  as  a  public  company,  to  be  used  for  the  carriage  of  persons  and  things ;  and 
certainly  it  is  made  to  differ  much  from  the  streets,  and  even  the  ordinary  territory  of 
the  burgh ;  but  still  it  seems  to  be  within  the  burgh,  or  its  territory.  It  is  so  in  juris- 
diction ;  it  is  so  in  ordinary  language ;  and  therefore,  though  there  is  no  reservation  of 
the  rights  of  the  burgh,  I  do  not  think  that  we  can  hold  that  things  passing  by  the  rail- 
road do  not  pass  through  the  burgh  and  its  territory.  I  agree  also,  that  we  cannot  go 
on  the  authority  of  the  old  decision  of  1621.  As  to  that  first  point,  then,  I  concur  with 
the  opinion  of  your  Lordship. 

In  regard  to  the  second  point,  there  are  two  allegations  as  to  the  town's  right  The 
first,  that  stated  by  the  town,  is  this,  that  they  have  a  general  abstract  right  to  demand 
a  toll  from  every  person  or  thing  which  passes  the  river  Avon  at  any  point  whatever 
below  the  West  bridge ;  that  an  exception  from  this  right  may  be  pleaded  by  any  person 
who  can  prove  a  positive  practice  of  passing  free  for  forty  years,  but  that  otherwise  the 
right  is  absolute.  On  the  other  hand,  the  Railway  Company  plead,  that  this  right  of 
the  town  is  only  to  tolls  as  used  and  wont,  and  that  these  words  apply  to  the  locality 
'  of  the  transit  of  the  river,  as  well  as  to  the  rate  of  tolls,  or  matters  liable  to  toll ;  and 
that  therefore  the  town  have  right  to  take  tolls  only  at  Linlithgow  bridge,  and  at  any 
other  place  where  they  can  show  there  has  been  a  custom  of  taking  them,  but  not  at 
any  other  parts  of  the  river. 

Certainly  the  right  alleged  by  the  town  is  of  a  very  unusual  nature,  for  it  extends 
to  every  thing  passing  the  river,  within  seven  miles  from  its  mouth ;  and  it  must  apply 
to  every  person  who  passes  the  river,  or  sends  things  across  it  any  where,  even  though 
it  may  pass  through  his  own  property  lying  on  both  sides.  Kow,  I  cannot  think  that 
the  case  of  Jinkabout  is  any  thing  else  but  a  decision  against  the  right  claimed  by  the 
town.  There  were  two  ways  in  which  the  question  might  have  been  put  in  that  case ; 
first,  whether  the  parties,  claiming  the  exemption  from  toll,  had  been  in  the  habit  of 
passing  free  for  forty  years  ?  And,  second,  whether  the  town  had  been  in  use  to  collect 
tolls  at  the  particular  spot  ?  But  it  was  in  the  last  way  that  the  issue  was  put.  Whether 
the  Magistrates  had  been  in  possession  1  And  as  they  could  not  show  that  they  had, 
they  lost  their  case.  Then  there  is  the  case  of  the  canal  If  the  Magistrates  had  got 
a  decision  in  their  favour  in  the  case  of  Jinkabout^  holding  that  every  person  must 
make  out  an  exemption,  how  should  they  have  allowed  the  canal  people  to  pass  free  1 
For  these  reasons,  I  am  rather  inclined  to  adopt  the  view  maintained  by  the  Railway 
Company  as  to  the  second  point,  that  the  Magistrates  must  show  that  they  have  been 
in  the  custom  of  levying  dues  so  as  to  affect  the  place  where  the  railway  passes. 

Lord  Fullebton. — I  am  inclined,  on  both  points,  to  adhere  to  the  judgment  of  the 
Lord  Ordinary.  In  the  first  place,  with  regard  to  the  goods  brought  within  the  burgh, 
I  agree  entirely,  that  the  Acts  of  Parliament  combined  with  the  avowed  usage,  are 
quite  sufficient  to  support  the  claim  of  the  town.  I  cannot  consider  [1080]  the  question 
as  decided  against  the  town,  by  the  decision  in  1621.  If  the  question  had  then  been  as  to 
the  true  construction  of  the  grant,  although  it  might  not  have  formed  res  jttdicata,  it 
might  have  been  of  some  authority ;-  but  that  was  not  the  question.  It  was — ^whether, 
admitting  the  grant,  it  could,  on  considerations  of  public  policy,  be  sustained?  And 
then  this  decision  was  brought  under  consideration  in  the  subsequent  cases  of  Lauder 
and  Wigton,  and  its  authority  disregarded.  It  is  quite  true  that  there  is  no  reserva- 
tion of  the  Magistrates'  right  in  the  Railway  Act;  but  I  think  that  this  was  not 
necessary,  for  the  fact  of  goods  being  carried  by  a  railway  cannot  take  them  entirely 
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out  of  the  grant.  With  regard  to  the  second  pointy  the  toll  for  passing  the  river,  we 
are  relieved  from  one  difficulty,  for  this  is  an  express  reservation  as  to  it  in  the  Railway 
Act  The  words  of  the  grant  and  its  ratification  are  very  peculiar ;  they  not  only  confer 
the  right,  but  state  that  it  was  de  facto  enjoyed  before,  for  it  is  granted  "  conform 
to  use  and  wont."  It  is  quite  clear  from  this,  that  there  was  at  that  time  use  and  wont 
to  charge  on  every  thing  passing  the  Avon  between  the  points  mentioned  in  the  grant. 
But  I  do  not  think  that  the  words  *'  use  and  wont "  apply  to  the  particular  places  at 
which  the  river  was  then  passed,  but  to  the  amount  of  the  toll  to  be  paid.  I  think  the 
words  of  the  statute  are  perfectly  clear  as  to  this — that  the  Magistrates  were  to  be 
entitled  to  levy  the  same  dues  as  they  had  previously  been  in  use  to  do.  I  have  diffi- 
culty in  holding  that  this  right  is  touched  upon  by  the  case  of  Jinkaboui  All  that 
was  found  there  was,  that  the  Magistrates  had  not  been  in  the  halnt  of  collecting  dues 
at  that  particular  place ;  if  it  had  been  found  that  they  had  been  in  the  habit  of  taking 
toll  at  Jinkabout)  and  at  no  other  place,  it  might  have  been  a  judgment  in  favour  of 
the  defenders.  I  rather  think  the  Lord  Ordinary  has  taken  the  sound  view  of  this 
matter.  But  there  may  be  some  difficulty  in  applying  his  subsequent  findings.  How 
are  the  same  duties  as  have  hitherto  been  charged,  to  be  charged  on  things  which  are 
not  carried  in  the  same  way  t  I  would  like  to  see  how  the  amount  of  duties  to  be 
exacted  is  to  be  fixed. 

LoBD  Jeffret. — This  is  a  case  of  some  nicety ;  but,  on  the  whole,  I  concur  with 
the  views  of  the  Lord  Ordinary  on  both  points.  As  to  the  transit  duties,  I  tliink  that 
these  not  being  affected  by  any  thing  in  the  Railway  Act,  must  stand  upon  the  old 
charters  and  the  rules  of  common  law,  and  must  be  paid  upon  goods  entering  the  burgh 
by  the  railway,  according  to  use  and  wont.  If  I  could  go  on  the  view  hinted  at  by 
Lord  Mackenzie,  that^  by  the  Railway  Act,  the  ground  upon  which  the  railroad  is  con- 
structed is  carried  out  of  the  territory  of  the  town,  a  point  of  great  importance  would 
be  raised ;  but  I  cannot  adopt  that  view,  and  Lord  Mackenzie  did  not  seem  to  rely  upon 
it.  The  Magistrates  undoubtedly  continue  to  have  jurisdiction  at  the  station ;  and  I 
suppose  the  minerals  under  the  railway  remain  their  property.  I  suspect,  then,  that 
the  railway  remains  within  the  territory  of  the  burgh  to  all  intents  and  purposes.  As 
to  the  transit  duties  being  illegal,  in  se^  on  the  authority  of  the  old  decision  in  the  sus- 
pension, I  shall  say  nothing,  for  the  ground  of  that  decision  has  been  utterly  discredited 
in  the  after  cases,  and  was  not  in  principle  defensible. 

Ab  to  the  other  point,  and  particularly  the  case  of  Jinkabout.  In  that  case  the 
question  was  ultimately  limited  to  whether  a  right  of  exemption  had  not  been  acquired 
by  certain  parties,  from  having  passed  toll  free  at  the  ford  of  Jinkabout  for  more  than 
forty  years;  and  an  issue  having  been  framed  to  try  that  question,  a  verdict  was 
returned,  finding  that  the  right  of  the  town  to  levy  dues  [1081]  there  had  been  lost  by 
prescription.  But  I  am  not  inclined  to  go  into  the  nicety  of  the  application  of  that 
case,  as  the  actual  position  of  the  railway  viaduct,  in  relation  to  Linlithgow  bridge, 
brings  this  into  a  case  of  evasion  of  the  bridge  duty.  It  comes  just  to  be  the  case  of  a 
new  bridge,  leaving  the  old  one  standing.  No  passage  is  alleged  to  have  existed  before 
at  the  place  where  the  viaduct  crosses  the  river,  but  a  new  passage  is  created ;  so  that 
there  cannot  be  any  question  raised  upon  that  ground.  The  reason  why  dues  have  not 
hitherto  been  demanded  on  the  canal  may,  perhaps,  be,  that  the  Magistrates  have  been 
prevented  by  some  circumstance  from  trying  the  question;  and,  at  any  rate,  the 
immunity  of  the  Canal  Company  is  not  established  yet.  I  am  not  moved,  as  indeed 
none  of  your  Lordships  are,  by  the  argument  founded  on  the  concluding  part  of  the 
clause  of  reservation  in  the  Railway  Act — that  the  town  can  obtain  indemnification  for 
Uie  loss  of  the  dues  only  by  ascertaining  the  actual  damage  by  the  verdict  of  a  jury. 
The  leading  words  of  the  clause  must  be  attended  to.  On  the  whole,  I  am  for  adhering, 
although  not  without  difficulty,  to  the  principle  laid  down  by  the  Lord  Ordinary ; 
reserving  my  opinion,  however,  as  to  the  application  of  his  findings. 

The  Court  adhered,  reserving  all  questions  of  expenses. 

[1  Macq.  I ;  9  S.R.R  (H.L.)  160;  21  D.  1215 ;  3  Macq.  691 ;  10  S.R.R.  (H.L.)  296.] 
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No.  182.  VH.  Dxmlop  1081.    17  July  1846.    2nd  Div.— Lord  Wood. 

Mrs.  Annb  Montgombky  or  Hakt,  Claimant. — Marshall — J.  F.  Montgomery. 

Montgomery  James  Hart  and  Others,  Claimants. — SoL-Oen.  Anderson — 

Penney— W.  S.   Walker. 

Competing. 

Obligation — Husband  and  Wife— Legacy — Bankruptcy — Banking, — ^Wlieie  a  wife  gave 
up  to  her  hushand  certain  paraphernal  jewels,  and  he  granted  to  her  an  obligationi 
pledging  himself  that,  in  the  event  of  the  jewels  being  disposed  of,  ''the  amount 
thereof  should  be  inserted  as  codicil  to  his  will  as  her  own  private  property,  and  that 
she  should  be  entitled  to  such  amount  at  his  death;" — Held  that  the  wife  was 
entitled,  in  respect  of  this  obligation,  to  rank  as  an  onerous  creditor  upon  her  deceased 
husband's  estate. 

The  trustees  of  the  late  Migor  Thomas  Hart  brought  a  multiplepoinding  of  his 
estate,  in  which  claims  were  lodged  for  Mrs.  Hart,  his  widow,  and  for  Montgomery 
James  Hart,  Mrs.  John  Hotchkis,  and  Mrs.  James  Hotchkis,  his  children.  Major 
Hart's  estate  was  inadequate  to  pay  the  liabilities  attaching  to  it. 

Mr.  M.  J.  Hart  and  Mrs.  John  Hotchkis  claimed  upon  the  fund  in  medio,  in  respect 
of  the  provisions  to  the  children  of  the  marriage,  contuned  in  Major  Hart's  antenuptial 
marriage-contract  Mrs.  James  Hotchkis  claimed  under  the  above  marriage-contract, 
and  also  under  her  own  ante-  [1082]  -nuptial  marriage-contract^  to  which  her  fiither. 
Major  Hart,  had  been  a  party,  and  in  which  he  had  bound  himself  to  pay  a  specified 
sum  to  his  daughter. 

Mrs.  Hart^  the  widow,  also  lodged  a  claim,  in  which,  inter  alia,  she  founded  upon 
the  following  holograph  letter,  which  had  been  addressed  to  her  by  her  husband  in 
December  1814,  and  claimed  the  value  of  certain  pearls  and  other  trinkets,  which  had 
been  disposed  of  by  her  for  the  purposes  there  mentioned : — 

"  To  Mrs.  Anne  Hart. — If  we  should  at  any  time  be  under  the  necessity  of  disposing 
of  your  pearls  or  other  valuable  trinkets  belonging  to  you,  in  order  to  defray  our  expenses 
abroad,  or  my  suit  with  the  India  Company,  I  do  hereby  pledge  myself  that  the  amount^ 
whatever  it  may  be,  shall  be  inserted  as  codicil  to  my  will  as  your  own  private  property, 
and  you  shall  be  entitled  to  the  amount  thereof  at  my  death,  to  dispose  of  it  as  you  may 
judge  proper. 

(Signed)  "  Thomas  Hart." 

In  reference  to  this  point,  she  pleaded ; — 

That  the  trinkets  in  question,  which  had  been  disposed  of  to  meet  her  husband's 
exigences,  were  proper  paraphemd  goods,  and  her  own  separate  estate.  As  there  were 
no  preferable  creditors  claiming  upon  the  estate,  she  was  entitled  to  be  preferred  for  the 
amount,  in  respect  of  her  husband's  obligation  to  repay  their  value. 

The  opposing  claimants  answered ; — 

That  the  trinkets  had  been  disposed  of  for  her  benefit,  as  well  as  for  her  husband's. 
The  obligation  founded  on  was  not  an  obligation  for  their  value,  but  its  terms  were,  that 
Major  Hart  pledged  himself  to  insert  them  as  a  codicil  to  his  wilL  The  amount  was  to 
be  left  to  her  as  a  legacy,  by  a  writ  of  a  testamentary  nature,  and  not  during  his  lifetime. 
Had  this  been  done,  her  claim  could  only  have  stood  upon  the  codicil,  and  the  amount 
would  have  fallen  to  be  dealt  with  as  a  legacy.  The  case  was  not  altered  by  the  fact  of 
the  codicil  not  having  been  executed.  She  was  not^  therefore,  entitled  to  compete  with 
the  onerous  provisions  in  favour  of  the  other  claimants. 

It  was  not  maintained  at  the  debate,  that  the  trinkets  in  question  were  not  proper 
paraphernal  articles,  and  her  separate  property. 

The  Lord  Ordinary  pronounced  this  interlocutor : — '<  Finds  that  the  claimant^  Mrs. 
Anne  Montgomery  or  EDart,  widow  of  the  deceased  Major  Hart,  and  the  claimants,  Mr. 
James  Hotchkis  and  Mrs.  Margaret  Hart  or  Hotchkis,  and  their  children,  are  entitled.to 
be  ranked  primo  loco  etpari  passu  upon  the  fund  in  medio,  the  first  for  the  provisions 
made  for  her  in  her  contract  of  mamage  with  the  said  deceased  M%jor  Hart^  and  the 
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second  for  their  respective  interests  in  the  snm  of  L.5000  sterling,  settled  [1083]  upon 
them  by  the  said  deceased  Major  Hart  in  the  contract  of  marriage  of  the  said  Margaret 
Hart  or  Hotchkis,  his  daughter,  with  the  said  James  Hotchkis,  and  which  the  said 
Major  Hart  bound  and  obliged  himself  to  pay  in  manner  mentioned  in  said  contract  : 
Finds  that  the  said  Mrs.  Anne  Montgomery  or  Hart  is  further  entitled  to  a  similar 
ranking  upon  the  fund  in  medio  for  the  value  of  the  pearls  and  other  trinkets  given  up 
by  her  to  her  husband,  upon  the  &ith  of  the  holograph  obligation  granted  by  him  to 
her,  quoted  in  the  fifth  article  of  her  revised  condescendence  and  claim,  as  the  said  value 
may  be  agreed  upon  or  ascertained:  Further,  finds  that  the  claimants,  Montgomery 
James  Hart^  and  Mrs.  Anne  Hart  or  Hotchkis,  wife  of  John  Hotchkis,  and  he  for  his 
interest^  fall  to  be  ranked  for  the  sums  claimed  by  them  secundo  loco  only  upon  the  fund 
in  medio  ;  Finds  the  whole  claimants  entitled  to  the  expenses  hitherto  incurred  by  them 
from  the  fund  in  medio." 

Mr.  M.  J.  Hart  and  Mrs.  John  Hotchkis  reclaimed. 

Lord  Jubtios-Clerk. — With  regard  to  this  matter  as  to  the  trinkets : — ^We  have  not 
to  inquire  whether  they  were  the  lady's  property — the  opposing  claimants  do  not  propose 
to  prove  that  they  weie  not  her  property  in  1814.  The  letter  founded  on  states  them 
to  have  been  her  property.  Substantially  the  claimants  admit  they  were.  Insolvency 
as  at  that  date  is  not  aveired.  The  letter,  or  acknowledgment^  is  an  obligation  to  leave 
a  paper  that  should  recognise  a  sum  of  money  in  lieu  of  them,  as  her  private  property, 
at  her  husband's  death.  It  is  an  acknowledgment  that  a  part  of  his  property  belonged 
to  her,  which  was  to  be  separated  as  distinctly  as  if  the  trinkets  had  been  still  in  exis- 
tence. Had  the  trinkets  not  been  sold,  they  would  have  remained  her  separate  property 
till  her  death.  I  therefore  think  she  is  entitled  to  compete  for  their  value  with  the 
other  onerous  creditors.  There  might  have  been  considerable  difficulty,  had  it  been 
averred  that  these  jewels  were  not  her  own  separate  property. 

LoBD  MoKOBBiFF. — It  is  uot  disputed  that  these  jewels  were  amongst  this  lady's 
paraphemaUa,  and  her  property  at  the  time ;  and  they  are  of  a  description  which  is 
recognised  by  law  as  such.  If  bankruptcy  had  occurred  at  that  time,  it  is  clear  that  no 
creditors  of  her  husband  could  have  touched  them.  Then  as  to  the  terms  of  the  writing ; 
it  is  an  obligation  to  replace  the  value,  which  was  to  be  her  property.  There  is  certainly 
a  little  nicety,  seeing  that  it  speaks  of  a  codicil ;  but  I  thidk  it  is  to  be  construed  as  an 
obligation  to  declare  that  they  were  not  his  property,  and  that  the  value  of  them 
belonged  to  her.     I  think  she  is  entitled  to  be  preferred. 

LoBD  CooKBTTRN. — I  am  of  a  different  opinion.  It  seems  to  me  that  all  these 
jewels  may  have  at  one  time  belonged  to  this  lady,  yet  that  when  she  allowed  them  to 
be  appropriated  for  her  husband's  purposes,  with  only  this  writing,  that  it  was  to  be 
stated  in  his  will  that  they  were  her  private  property,  she  cannot  compete  with  onerous 
creditora.  I  think  it  can  only  mean,  that  she  was  to  have  payment  if  he  should  leave 
effidcts ;  but  that  if  all  the  effects  were  take  away  by  creditors,  she  was  to  get  nothing. 

[1084  ^BD  Mbdwtn  was  absent 
The  Court  adhered. 
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John  GALLOVirAY,  (Marshall's  Trustee,)  Pursuer. — Inglis. 
William  Moffat,  Defender. — Rutherfurd — G,  Grant. 

BiU  of  Exchange — Preseripiion  Sexennial — Qualified  Admission — Intrinsic  or  Extrinsic, 
— ^The  acceptor  of  a  bill,  who  was  sued  upon  it  after  prescription  had  run,  qualified  the 
admission  of  his  acceptance,  on  record,  by  the  statement  that  the  bill  had  been 
granted  on  the  understanding  and  arrangement,  that  as  soon  as  an  heritable  security 
was  given  for  it  by  a  co^cceptor,  (which  had  been  done,)  his  own  obligation  should 
thereby  be  extinguished : — Held  that  this  qualification  was  intrinsic. 

James   NichoU   and  William    Moffat   accepted  a    bill    for    L.400,  dated    14th 
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September  1826,  drawn  on  them  by  David  Marshall,  and  payable  at  sight.     Moffat 
transmitted  the  bill  to  the  drawer,  with  the  following  letter  of  the  same  date  with  the 

bill:— 

[1089]  "Leith,  Uth  September  1826. 
"  I  received  your  letter  yesterday,  and  Mr.  KichoU  went  to  the  bank  to-day  and 
lifted  the  money.     Yon  will  receive  enclosed  our  bill  for  the  amount.     I  have  not  heard 
any  word  from  Mr.  Wishart  yet  about  the  report. — I  am,  &c." 

Although  the  bill  was  accepiAd,  jointly  and  severally,  by  Kicholl  and  Moffat,  the 
money  was  advanced  for  behoof  of  the  former  alone. 

On  2d  March  1831,  NichoU  granted  a  bond  and  disposition  in  security  over  certain 
subjects  in  Leith  for  L.400  to  Marshall.  After  granting  this  security,  he  made  over 
the  management  of  his  property  to  Moffat,  who,  on  16th  February  1835,  wrote  a  letter 
to  Marshall  with  reference  to  a  proposed  sale  of  the  subjects  by  a  party  holding  a 
preferable  security  over  them,  which  contained  the  following  statement : — '*  You  state, 
that  should  there  be  any  shortcoming  it  will  fall  upon  me ;  but  I  beg  to  state,  very 
differently,  that  whether  you  make  more  or  less  of  the  property  when  sold  than  what 
you  have  upon  it,  if  less,  the  shortcoming  will  never  fall  upon  me  after  you  took  a  bond 
over  it  for  security  to  yourself ;  for,  by  so  doing  you  took  the  property,  and  thereby 
relieved  me,  and  I  think  it  proper  to  state  so  to  you  so  as  there  may  be  no  further 
mistake." 

After  the  bill  was  prescribed,  Marshall  raised  action,  in  which  Galloway  was  after- 
wards sisted,  as  trustee  for  his  creditors,  against  both  NicboU  and  Moffat,  for  payment 
of  the  djebt  contained  in  it.  Kicholl  did  not  appear,  but  a  record  was  made  up  with 
Moffat,  in  which  he  admitted  that  he  had  signed  the  bill  as  an  acceptor  along  with 
NichoU,  but  averred  that  the  joint-acceptance  had  been  granted  on  the  understanding 
and  arrangement,  that  as  soon  as  an  heritable  security  was  given  for  it  by  NichoU,  his 
own  obligation,  which  was  merely  a  cautionary  one,  should  eo  ipso  be  extinguished ; 
and,  accordingly,  that  the  debt  now  existed  only  in  the  bond  as  against  NichoU  and  his 
property. 

He  pleaded ; — 

1.  The  biU  was  prescribed. 

2.  The  obUgation  under  the  biU  had  been  extinguished  by  novation  on  the  principle, 
that  the  creditor  consented  to  accept  of  a  new  and  a  different  security,  without  any 
reservation  of  his  right  under  the  bill. 

3.  According  to  the  express  agreement  of  parties  at  the  time  the  bUl  was  granted, 
he  became  released  from  his  obligation  as  soon  as  heritable  security  was  given  by 
NichoU  over  the  subjects  for  the  sum  contained  in  the  biU. 

The  pursuer,  on  the  other  hand,  averred  and  pleaded,  that  the  bond  and  disposition 
in  security  granted  by  NichoU  was  intended  as  a  corroborative  security  for  the  benefit 
of  Moffat  ^  that  there  was  no  extinction  or  change  of  the  debt  by  novoHon ;  and  that 
prescription  of  the  bUl  was  elided  by  writ  and  the  judicial  admissions  of  the  defender. 
The  nature  and  contents  of  the  writings  on  which  he  founded,  are  sufficiently  explained 
in  the  note  subjoined  to  the  foUowing  interlocutor  of  the  Lord  [1090]  Ordinary : — "  In 
respect  that  six  years  from  the  date  of  payment  of  the  biU  founded  on  by  the  pursuer 
had  expired  without  dUigence  having  been  raised,  or  action  commenced  thereon,  and 
that  the  debt  therein  contained  has  not  by  the  writs  produced  been  proved  to  be  owing 
by  the  defender,  WiUiam  Moffat,  assoilzies  the  said  defender  from  the  conclusions  of 
the  action,  and  decerns ;  and  finds  the  pursuer  Uable  in  expenses."  ^ 

1  (( ^072. — There  was  a  former  case  between  the  parties  which  related  to  the  compe- 
tency of  summary  dUigence  on  the  biU  for  L.400,  referred  to  in  the  present  summons. 
13th  January  1838,  (16  Shaw,  406). 

'*It  being  there  held  that  the  biU  was  payable  on  the  14th  September  1826,  and 
the  protest  not  having  been  recorded  within  six  months  of  that  date,  and  no  diUgence 
having  been  raised  tiU  more  than  six  years  thereafter,  it  was  decided,  both  on  the  Act 
1696,  c  36,  and  the  Act  1772,  c.  12,  that  the  proceeding  was  incompetent.  But  the 
question  whether  prescription  was  obviated,  or  the  debt  proved  to  be  resting-owing  by 
the  writ  or  oath  of  the  defender,  was  not  touched  by  the  judgment.  It  was  left  en^^y 
open. 
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[1091]  The  pursuer  reclaimed,  and  pleaded; — That  the  qualification  with  which 
the  defender's  judicial  admission  of  haying  accepted  the  bill  was  [1092]  coupled,  was 
extrinsic ;  that  the  averment  of  compensation,  and  of  the  acceptance  of  a  composition- 
contract,  had  been  held  to  be  so ;  ^  and  that  [1093]  no  allegation  was  intrinsic,  as  a 
qualification  of  an  admission,  but  that  of  payment. 

"  The  present  action  (in  which  John  Galloway  has  been  sisted  as  pursuer,  as  trustee 
for  the  creditors  of  the  original  pursuer,  David  Marshall)  is  libelled  as  an  action  for  the 
payment  of  the  debt  which  was  contained  in  the  hUl  granted  by  the  defender,  along 
widi  Nicholl,  for  whose  use  and  behoof  alone  the  money  was  confessedly  advanced  by 
Marshall,  the  original  pursuer,  and  concludes  for  payment  of  that  debt,  the  pursuer 
contending  that  the  debt  is  still  due,  and  that  the  security  which  was  taken  by  Marshall 
from  Nicholl  in  1831,  for  the  sum  in  the  bill,  was  merely  corroborative,  and  did  not 
import  a  novatio  and  delegation,  by  which  the  obligation  of  the  defender  was  discharged 
and  renounced,  and  Nicholl  made  to  stand  as  the  sole  debtor.  The  defender's  averment 
and  plea  is  to  the  directly  opposite  effect.  (Defender's  statements,  1st,  2d,  and  3d,  and 
pleaS)  2d  and  3d.)  But  further,  and  prejudicially,  he  states  tbat  the  bill  is  prescribed, 
the  six  years  from  the  date  of  payment  having  expired  in  September  1832,  and  that 
there  is  no  legal  proof  that  the  debt  as  a  debt  by  him  is  resting-owing. 

"  In  reference  to  the  defence  of  prescription,  the  pursuer  has  declined  to  take  any 
farther  diligence  for  recovery  of  writings,  but  be  has  not  renounced  further  probation, 
as  respects  the  question  of  novation,  while,  on  the  other  hand,  the  defender  has  stated 
his  readiness  to  do  so  in  relation  to  the  whole  cause.  It  is  in  this  state  of  the  process 
that  avizandum  has  been  made,  and  therefore  it  is  only  upon  the  point  of  prescription 
that  a  judgment  can  be  at  present  pronounced ;  but  the  decision  of  which,  in  the  view 
taken  of  it  by  the  Lord  Ordinary,  supersedes  any  remaining  point  in  the  cause ; — seeing 
that  if  (apart  from  the  bill  which  has  undergone  the  sexennial  prescription)  there  be  no 
instruction  of  the  debt  against  the  defender,  then  the  consideration  of  whether  the 
security  given  by  Marshall  was  merely  corroborative,  or  extinguished  the  debt  by 
novation,  is  obviously  rendered  unnecessary. 

"In  March  1831,  when  the  security  from  Nicholl  was  obtained,  the  six  years  from 
the  date  of  the  payment  of  the  bill  had  not  expired.  The  bill  was  therefore  then  in 
fall  force.  It  may  or  may  not  be,  tbat  by  the  security  the  obligation  by  the  bill  against 
the  defender  was  renounced  and  given  up ;  and  had  the  question  occurred  during  the 
currency  of  the  six  years  from  the  date  of  payment  of  the  bill,  and  while  therefore  the 
bill  as  a  document  of  debt  was  not  cut  off  by  prescription,  the  point  at  issue  would 
have  been  whether,  notwithstanding  the  granting  of  the  security  by  Nicholl,  Marshall 
continued  to  have  a  claim  upon  the  bill  against  the  defender.  But  although  it  might 
be  that  the  claim  on  the  bill  against  the  defender  was  not  affected  by  Marshall  having 
got  security  from  Nicholl,  the  proper  debtor,  still  it  is  conceived  that  security  having 
been  grant^  never  could  per  se  have  the  effect  of  preserving  the  obligation  in  the  bill 
beyond  the  six  years.  It  might  have  the  effect  of  extinguishing  it,  but  it  could  not 
preserve  it,  or  put  Marshall,  -as  the  creditor  of  the  defender  by  the  bill,  in  a  question 
with  him  in  any  better  situation  than  if  no  security  had  been  obtained.  And  the  six 
years  having  more  than  elapsed,  without  either  action  or  diligence  having  been  com- 
menced or  raised  on  the  bill,  and  the  bill  itself  being  now  no  evidence  of  the  sum 
for  which  it  was  granted  being  really  owing  by  the  defender,  the  point  arises  whether 
the  plea  of  prescription  is  obviated  by  the  debt  contained  in  the  bill  being  proved  by 
any  of  the  writings  founded  on,  or  by  the  judicial  admissions  of  the  defender,  to  be  due 
by  him. 

"  1st,  The  judicial  statements  of  the  defender  in  regard  to  the  debt  are  so  qualified, 
that  they  cannot,  it  is  conceived,  be  taken  as  proving  resting-owing  by  him.  On  the 
contrary,  they  import  a  distinct  averment  that  the  defender's  obligation  was  extinguished 
in  the  way  in  which,  from  the  first,  and  as  a  part  of  the  original  arrangement  upon 
which  the  defender  gave  his  name  to  the  bill,  it  was  agreed  that  it  should  terminate, 
viz.,  by  security  being  obtained  from  Nicholl,  as  a  temporary  substitute  for  which  the 
defender  had  subscribed  the  bill  as  an  acceptor.     This  is  not  a  st^atement  of  opinion,  or 


1  Brown  v.  M*Intyre,  June  26,  1828,  (6  S.  1022) ;  McDonald  v.  Crawford,  March  7, 
1834,  (12  S.  533). 
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The  defender  pleaded,  that  this  qualification  of  the  admission  of  the  constitution  of 
the  obligation  went  to  this — that  it  was  not  an  absolute,  but  a  conditional  one,  it  being 
pars  contractus  that  the  obligation  was  to  continue  only  till  a  security  was  granted. 

Lord  Pbbsidbnt. — I  have  come  to  the  conclusion  that  the  Lord  Ordinary's  inter- 


that,  as  matter  of  law,  the  superinduction  of  the  security  liberated  Marshall,  but  of 
matter  of  fact.  It  is  therefore  an  intrinsic  quality ;  and,  if  the  defender's  statement  is 
founded  on,  it  must  be  taken  as  a  portion  of  that  statement,  requiring  no  proof  on  his 
part.  Holding,  then,  that  the  plea  of  prescription  is  not  obviated  by  the  defender's 
judicial  admissions,  has  the  pursuer  instructed  by  other  evidence  that  the  defender  is 
debtor  in  the  sum  sued  for  f 

"  2d,  The  letter  which  accompanied  the  bill  when  sent  to  Marshall,  and  the  other 
writings  bearing  date  during  the  currency  of  the  prescription,  do  not,  any  of  them 
separately,  or  all  of  them  together,  in  the  opinion  of  the  Lord  Ordinary,  amount  to  such 
a  written  acknowledgment  of  the  debt  as  to  form  a  valid  obligation  by  the  defender, 
in  virtue  of  which  the  debt,  as  being  thereby  proved  to  be  resting-owing,  could  be 
recovered  from  the  defender,  apart  from  the  bill,  and  notwithstanding  that  the  claim  on 
it  is  cut  off  by  the  lapse  of  six  years. 

"  3d,  If  this  is  the  state  of  the  case  so  far,  then  there  only  remain  two  writs,  by 
which  it  can  be  maintained  that  the  plea  of  prescription  is  obviated,  and  the  debt  in 
the  bill  proved  to  be  still  resting-owing  by  the  defender.  The  one  is  the  account  (No. 
62  of  process)  extracted  from  the  defender's  books.  The  other  is  a  similar  account  (No. 
7  of  process)  sent  by  the  defender  to  Marshall  apparently  in  the  beginmng  of  1835. 

"  The  first  is  an  account  current  between  the  defender  and  Marshall  It  appears 
from  it  that  they  had  various  transactions  with  each  other,  by  some  of  which  Marshall 
was  debtor  to  the  defender,  which  are  entered  to  Marshall's  debt,  while  on  the  opposite 
side  of  the  account,  Marshall  is,  inter  alia,  credited  half-yearly,  from  November  1829 
to  January  1833,  with  the  interest  on  the  L.400  debt.  For  the  year  1833  no  interest 
is  credited.  Then,  in  1834,  a  half-year's  interest  is  credited  in  the  month  of  May. 
The  credit,  when  given,  is  entered  thus : — '  By  cash  for  Mr.  James  Nicholl  on  L.400, 
'  L.10;'  or,  'By  interest  on  L.400  for  Mr.  Nicholl,  L.10;'  or  in  similar  terms.  And 
this  stands  in  contrast  with  entries  of  the  same  dates  of  a  credit  of  interest  on  L.100, 
a  debt  of  the  defender's  own  to  Marshall,  which  is  entered  thus: — 'By  interest  on 
'  L.100,  L.2,  10s.' ;  or,  'By  interest  on  L.100,  for  self,  L.2,  10s.'  The  second  account, 
being  the  one  sent  by  the  defender  to  Marshall,  is  also  stated  as  an  account  current 
between  them,  and  very  nearly  corresponds  with  the  other.  The  interest  on  the  L.400 
is  credited  in  it  thus : — '  By  allowance  for  James  Nicholl's  interest ' ;  or,  '  By  half-yearns 
'  interest  allowed  for  James  Nicholl.'  And  the  interest  on  the  L.100  thus : — '  By  cash 
*  for  half-year's  interest  on  L.100;'  or,  'By  half-year's  interest  for  myself.' 

"  The  last-mentioned  account  was  not  rendered  to  Marshall  till  after  26th  February 
1835,  as  appears  from  the  closing  articles  in  it,  which  bear  that  date ;  and  this,  it  will 
be  observeid,  was  long  subsequeilt  to  prescription  having  run  upon  the  bill.  In  this 
situation,  it  is  contended  by  Marshall  that,  being  debtor  to  the  defender — as  is  proved 
by  the  items  put  to  his  (Marshall's)  debit  in  the  account — he  was  entitled  to  hold  that 
payment  was  not  demanded  in  consideration  of  the  interest  due  by  the  defender  to  hiuL 
And  further,  that  you  must  look  at  the  account  as  it  stands  in  the  defender's  books,  and 
take  the  entries  as  they  there  appear  at  their  dates ;  and  that,  in  that  view,  it  instructs 
payments,  or,  what  is  the  same  thing,  credits  of  interests  by  the  defender  on  the  debit 
in  the  bill  after  the  six  years,  which  expired  in  September  1832 ;  that  the  entries,  after 
the  date  of  the  security  by  Nicholl,  are  in  the  same  form  as  those  by  which  they  are 
preceded,  and  that  it  is  no  answer  to  refer  to  any  arrangements  which  may  have  existed 
between  the  defender  and  Nicholl,  by  which  the  defender  may  have  got  from  Nicholl 
either  the  means  of  paying,  or  crediting  the  interests,  or  repayment  of  them,  after  they 
had  been  paid  or  credited. 

"  It  may  be  that,  in  some  cases — ^and  where  there  are  entries  in  terms  explicitly 
importing  that  the  interests  founded  on  as  paid,  or  credited,  as  due  by  the  party — the 
plea  of  Marshall  would  be  well  founded ;  that  the  payments,  or  credits,  must  be  held 
as  an  acknowledgment  of  the  debt,  and  that  their  effect  could  not  be  taken  off  by  refer* 
ence  to  other  entries  in  the  books  of  the  party,  showing  that  they  had  truly  been 
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locator  should  be  adhered  to.  The  admissions  founded  on  must  be  taken  with  their 
qualifications ;  these  are  intrinsic,  and  would  have  been  held  to  be  so  had  they  been 
contained  in  an  oath  of  reference;  and  that  being  the  case,  there  does  not  appear, 
independently  of  the  bill,  which  is  no  longer  available  as  proof  of  the  debt,  to  be  any 


made  from  the  funds  of  another  party,  who  was  also  bound  for  it,  and  was,  in  reality 
the  proper  debtor.  But  the  Lord  Ordinary  does  not  think  that,  in  the  present  case 
that  view  can  be  adopted. 

"  In  the  first  place,  the  entries  are  not  explicit,  and  they  stand  in  direct  contrast 
with  other  entries  of  payments  or  credits  of  interest  on  a  debt  in  which  the  defender 
was  the  proper  debtor,  which  are  made  in  the  usual  way.  In  the  second  place,  before 
the  aecoont  rendered  was  sent  to  Marshall,  viz.  on  the  17th  February  1835,  the  defender 
had  written  to  Marshall  the  letter  No.  26  of  process,  in  which  he  states  that  he  was  not 
liable  for  the  debt,  and  that  the  payments  or  credits  of  interest  were  made  out  of  the 
rents  of  Nicholl's  property,  of  which  he  had  the  charge,  which  shows  what  the  defender 
himself  meant  by  the  entries,  crediting,  at  least,  interest  after  a  certain  date.  It  shows 
that  the  entries  were  not  credits  by  him,  as  debtor  in  the  L.400  debt,  but  as  holder  of 
the  funds  of  the  party  who  alone  was  the  debtor.  In  the  third  place,  the  pursuer 
admits  on  the  record  (Revised  Condescendence,  Art.  14)  that  NichoU,  after  the  security 
was  granted  for  the  L.400  debt,  made  over  the  management  of  his  property,  including 
that  over  which  the  security  extended,  to  the  defender,  with  power  to  draw  the  rents, 
and  pay  out  of  them  the  feunduties,  taxes,  and  interest  of  debts ;  and  he  follows  up  this 
by  stating,  that  the  defender  applied  the  rents,  inter  cUiOy  in  relief  of  his  obligation  to 
Mftiybftll^  and  paid  Marshall  annual  sums  '  of  interest  on  the  debt  in  respect  of  the 
'  obligation  by  Nicholl,'  and  it  is  added,  '  and  himself  as  debtors  in  the  bill.' 

"  Now,  turning  to  the  other  accounts  in  the  books  in  which  that  in  question  was 
entered,  it  appears  from  them  (see  Account  No.  63  of  process)  that  the  defender  had 
the  management  of  Nicholl,  the  real  debtor's  property,  including  that  covered  by  the 
pursuer's  security,  the  rents  of  which,  after  its  date,  were  liable  for  the  interest,  and 
that)  of  equal  dates  with  the  credits  of  interest  in  the  foresaid  accounts  with  Marshall, 
the  account  with  Nicholl  is  debited  with  the  amount,  the  credit  being  in  fact  allowed 
to  Marshall  in  respect  of  funds  for  payment  of  the  interest  drawn  by  the  defender,  or 
expected  to  be  received,  and  which  were  received  from  the  property  of  Nicholl. 

"The  account  begins  in  1630 — the  security  was  granted  in  March  1831 — at  Whit- 
sunday 1832,  after  the  interest  was  credited,  the  defender  appears  to  have  been  short  of 
funds  by  L.5,  10s.  6d.  At  11th  November  1832,  taking  in  all  the  sums  placed  to 
NichoU's  debit  of  that  date,  but  of  which  the  interest  stands  first,  the  funds  in  the 
defender's  hands  were  more  than  exhausted  by  L.16,  8s.  7d.  At  Whitsunday  1833, 
the  defender  had  funds  to  pay  the  interest,  aU  but  L.2, 13s.  9^d.  At  Martinmas  he  had 
no  funds,  but  it  will  be  found  that^  whUe  the  interest  in  1833  is  put  to  Nicholl's  debit 
in  the  defender's  account  with  him,  no  interest  is  credited  by  the  defender  in  his  account 
with  Marshall.  Then  again,  on  30th  May  1834,  when  interest  is  debited  to  Nicholl 
on  the  one  side,  and  credited  to  Marshall  on  the  other,  the  defender,  according  to  the 
account  with  Nicholl,  had  in  his  hands  L.4,  18s.  6^d.  more  than  was  requisite  to  meet 
the  said  interest,  if  the  said  account  is  corrected  by  withdrawing  from  the  debit  side  of 
the  two  sums  of  interest  in  1833  which  are  there  debited,  but  which  are  not  credited 
to  Marshall  And  taking  the  whole  account  with  Nicholl  from  its  commencement  in 
November  1838,  down  to  30th  May  1834,  as  it  stands,  with  the  two  sums  of  interest 
debited  to  Nicholl  in  1833,  the  funds  received  by  the  defender  are  within  L.14,  Is.  5|d. 
of  the  sums  debited  as  paid,  and  at  the  close  of  the  account  L.4,  7s.  remains  at  Nicholl's 
crediU  And  while  this  is  the  state  of  the  case,  it  further  appears  that,  as  already 
mentioned,  Marshall  was  aware  that  the  defender  was  in  the  management  of,  and  draw- 
ing the  rents  of,  Nicholl's  property. 

''In  such  circumstances,  the  Lord  Ordinary  is,  upon  the  whole,  of  opinion,  that 
entries  of  interest,  after  the  expiry  of  the  six  years  from  the  date  of  payment  of  the 
bill,  which  entries  are  subsequent  to  the  date  of  the  security,  the  security  having  been 
granted  in  March  1831,  and  the  six  years  having  expired  in  September  1832,  cannot  be 
held  to  prove  resting-owing  by  the  defender  of  the  debt  in  the  bill :  And  this  although 
these  entries  may  be  in  similar  terms  to  an  earlier  entry,  or  earlier  entries,  anterior  in 
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sufficient  evidence,  either  in  the  letters  or  the  other  writs  referred  to,  of  its  being  still 
resting-owing.  Concurring  in  the  views  expressed  by  the  Lord  Ordinary  in  his  note,  I 
must  adopt  his  interlocutor. 

Lord  Mackenzie. — I  also  concur  with  the  Lord  Ordinary,  and  hold  that  the 
qualification  of  the  admission  is  intrinsic,  showing  that,  the  condition  of  the  original 
obligation  having  been  fulfilled,  the  debt  is  extinguished.  It  is  clearly  an  intrinsic 
qualification,  and  is  quite  different  from  an  averment  of  compensation  or  [1094]  novation. 
As  to  the  proof  by  writ,  I  cannot  hold  it  to  be  sufficient,  and  therefore  I  agree  with 
your  Lordship  and  the  Lord  Ordinary. 

Lord  Fullerton. — ^A  difficulty  which  I  felt  arose  from  the  first  letter  by  Mofiat  to 
Marshall,  as  showing  that  the  debt  had  been  constituted  against  the  defender ;  and,  as 
he  himself  had  not  paid  the  bill,  was  he  not  to  be  held  bound  by  it  still  1  But  I  am 
now  satisfied  that  there  is  not  sufficient  evidence  as  to  the  constitution  of  the  debt 
independently  of  the  prescribed  bill;  and  that  the  qualification  of  the  defender's 
admission  is  intrinsic.  The  letter  'which  forms  the  strongest  proof  of  the  constitution 
of  the  debt,  does  not  disprove,  and  is  not  inconsistent  with  his  statement  I  am  there- 
fore for  adhering. 

Lord  Jbffret. — I  am  of  the  same  opinion.  I  think  there  is  a  failure  in  the  proof 
of  the  constitution  of  the  debt,  as  the  amount  of  the  bill  is  not  mentioned  in  the  letter. 
And  then,  even  suppose  the  constitution  of  the  debt  had  been  established,  there  is  no 
sufficient  proof  that  it  still  continues  due.  The  qualification  of  the  defender's  admission, 
I  think,  is  plainly  intrinsic. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor  with  additional  expenses. 
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John  Learmonth,  Petitioner. — T.  Mackenzie. 

David  Patton  and  Others,  Objectors. — Marshall — Paitison. 

Bankruptcy — Sequestration — Stai.  2  and  3  Vict,  c.  41. — Objections  were  stated  to 
sequestration  of  the  estates  of  a  deceased  debtor  being  awarded,  that  the  petitioning 
creditor  had  not  in  his  oath  specified  certain  securities,  which  it  was  alleged  (but 
disputed)  that  he  held  over  the  estate  of  the  deceased — that  while  he  claimed  interest 
upon  his  debt,  he  had  not  specified  the  amount,  and  the  accumulated  sum  of  principal 
and  interest  claimed  as  due — and  that  upon  an  adjustment  of  the  mutual  claims  of 
the  parties,  he  was  not  a  creditor  of  the  deceased ; — these  objections  repelled. 

Mr.  John  Learmonth  of  Dean  presented  a  petition  for  the  sequestration  of  the  estates 
of  the  late  John  Patton,  builder  in  Edinburgh,  setting  forth  that  he  was  a  creditor  of 
the  deceased  to  the  extent  of  L.  1661,  Is.  Id.,  conform  to  oath  and  ^uchers  produced. 
This  sum  was  stated  in  the  affidavit  and  state  of  debt  to  be  the  balance  due  on  a  bond 
and  disposition  in  security  by  Patton  to  Learmonth,  and  which  was  granted  in  the 
following  circumstances : — 

Mr.  Learmonth  and  Patton  had  been  jointly  engaged  in  a  feuing  speculation  of  the 
lands  of  Dean,  and  they  had  been  engaged  in  various  other  joint  building  speculations, 
the  accounts  of  which  were  in  great  part  unsettled,  a  balance  being  claimed  by  Patton 
as  due  to  him. 

A  part  of  the  agreement  between  Patton  and  Learmonth,  and  the  supe-  [1096]  -rior 
of  the  lands  of  Dean — viz.  that  they  should  erect  a  bridge  over  the  Water  of  Leith — 
had  ^been  implemented  by  Mr.  Learmonth.  The  bond  and  disposition  in  security 
founded  on,  as  the  ground  of  debt  contained  in  the  affidavit,  was  for  a  sum  of  L.1873, 
18s.,  being  the  balance  which  had  been  found  to  be  due  by  Patton  of  the  share  of  the 
expense  of  building  the  bridge  effeiring  to  his  interest  in  the  Dean  speculation,  as  ascer- 
tained under  a  submission  to  the  then  Dean  of  Faculty  (Hope).    This  balance  was 

date  to  the  security.  And  having  come  to  this  result,  which,  if  correct,  affords  a  com* 
plete  answer  to  the  pursuer^s  demand,  he  has  assoilzied  the  defender  from  the  conclusions 
of  the  action.'' 
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brought  out  by  the  referee  after  crediting  a  portion  of  Fatton's  claimB  against  Learmonth, 
arising  out  of  prior  transactions ;  and  the  further  claims  of  Patton,  in  relation  to  these 
prior  transactions,  were  reserved.  Under  this  subnussion  the  interests  of  the  parties  in 
the  Dean  speculation  were  fixed.  Fatton  was  appointed  to  execute  the  bond  and  dis- 
position in  security  in  question ;  and  they  were  both  ordained  to  enter  into  an  agreement 
to  giye  effect  to  the  various  findings  of  the  arbiter.  By  an  agreement  between  Mr. 
Learmonth  and  the  Cramond  road  trustees,  a  part  of  the  expense  of  building  the  bridge 
was  to  be  paid  by  the  latter  in  successive  yearly  instalments.  An  agreement  was 
accordingly  entered  into  between  Learmonth  and  Fatten,  which  was  specially  referred 
to  and  narrated  in  the  bond  for  L.1873,  18s.,  in  terms  and  implement  of  this  decree- 
arbitral,  by  which  it  was  agreed,  inter  cUiay  that  the  proportion  of  the  instalments  from 
the  road  trustees  effeiring  to  Fatton's  interest  in  the  Dean  speculation  should  be  paid  to 
Learmonth,  and  imputed  pro  tanto  in  liquidation  of  the  L.187d,  18s.  There  was  also  a 
reservation  in  favour  of  Mr.  Learmonth  to  impute  towards  payment  of  the  above  sum 
the  proportion  of  subfeu-duties  to  become  due  to  Fatton  from  houses  to  be  built  upon 
the  lands  of  Dean :  and,  in  reference  to  the  various  other  outstanding  claims  between 
&e  parties,  it  was  arranged  by  said  agreement  that  Mr.  Learmonth  should  pay  the  feu- 
duties  to  the  superior,  and  make  all  other  advances  connected  with  the  Dean  speculation, 
other  than  the  building  of  the  bridge,  until  those  advances  exhausted  the  iMilance  due 
to  Fatton,  before  any  claim  for  over-advances  could  be  made  by  Learmonth  against 
Fatton.  It  was  aUeged  by  Learmonth  that,  upon  these  subsequent  advances,  a  large 
balance  was  due  by  Fatton  to  him ;  while  Fatton's  representatives  said,  on  the  other 
hand,  that  the  balance  was  due  by  Learmonth  to  them. 

Mr.  Learmonth  had  agreed  to  purchase  from  Fatton's  representatives  certain  ground- 
rents  which  had  belonged  to  him,  at  a  price  of  L.851,  15s.  4d.  Mr.  Learmonth  having 
claimed  right  to  retain  the  price  of  these  ground-rents,  in  extinction,  pro  tanto^  of  his 
other  claims  against  Fatton,  his  representatives  refused  to  deliver  to  him  the  disposition, 
unless  the  stipulated  price  were  paid  over  to  them,  or  at  least  applied  to  the  debt  in  the 
bond  for  L.1873,  18s. 

Mr.  Learmonth,  in  his  affidavit^  stated,  that  the  deceased  was,  at  the  time  of  his 
death,  resting-owing  to  him  the  sum  of  L.1663,  8s.  2d.,  being,  the  balance  of  the  sum 
contained  in  the  above-mentioned  bond;  and  also  [1096]  the  sum  of  L.74,  10s.,  being 
the  legal  interest  of  this  sum,  from  Whitsunday  1841  till  Idth  April  1842,  (the  date  of 
Fatton's  death),  amounting  together  to  L.1707,  18s.  2d.,  but  under  deduction  of  certain 
sums  (which  were  specified)  received  by  the  deponent  from  the  trustees  of  the  Cramond 
district  of  roads  on  account  of  the  said  John  Fatton,  and  which  were  stipulated  by  the 
bond  to  be  imputed  pro  tanto  of  the  sums  thereby  due,  leaving  a  balance  of  L.1661,  Is.  Id. 
owing  by  the  said  John  Fatton  to  the  deponent  under  the  bond,  on  the  13th  April 
1842,  ''  besides  the  interest  of  the  said  principal  sum  from  that  date  till  paid :  that  no 
part  of  the  said  sums  had  been  paid  or  compensated  to  the  deponent,  and  that  he  held 
no  other  person  than  the  said  John  Fatton  bound  for  the  debt,  and  no  security  than 
that  above  specified,  and  a  claim  against  the  Cramond  Road  Trustees  for  Fatton's  share 
of  the  balance  of  the  four  instalments  agreed  to  be  paid  by  them  towards  the  expense 
of  erecting  the  Dean  bridge,  as  mentioned  in  the  said  bond  and  disposition  in  security. 

Fatton's  representatives  objected  to  sequestration  being  awarded. 

They  pleaded ; — 

1.  The  petitioner  is  not  entitled  to  insist  in  the  present  petition,  in  respect  that  he 
has  not  produced  such  an  oath  as  is  prescribed  by  the  statute  2d  and  3d  Victoria, 
cap.  41. 

2.  The  oath  produced  is  defective  and  irregular,  inasmuch  as  the  petitioner  omits  to 
specify  therein  certain  securities  which  he  holds  over  the  estate  of  the  late  John  Fatten, 
or  others,  and  particularly, 

(1.)  The  petitioner's  right  to  retain  and  impute  towards  payment  of  the  debt  referred 
to  in  the  oath,  the  proportion  of  feu-duties,  &c.,  falling  due  to  the  said  John  Fatton 
and  his  estate,  from  the  houses  built,  and  to  be  built^  upon  the  estate  of  Dean,  and 
properties  connected  therewith,  and  otherwise  from  the  said  estate  and  properties. 

(2.)  The  security  of  the  sum,  with  interest  since  Whitsunday  1843,  which  is  owing 
by  the  petitioner  to  the  objectors,  as  the  price  of  the  ground-annuals  purchased  from 
them  by  the  petitioner  in  March  1843,  and  which  sum  is  retained  by  tiie  petitioner  in 
his  own  hands. 
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3.  The  oath  is  further  irregular  and  defecfcive,  inasmuch  as  the  petitioner  claims 
interest  in  his  affidavit  up  to  the  date  thereof,  but  does  not  specify  the  amount  of  said 
interest^  and  of  the  accumulated  sum  of  principal  and  interest  claimed  as  due  at 
said  date. 

4.  The  petitioner  not  being  a  creditor  on  the  late  Mr.  Patton's  estate  under  the  bond 
and  disposition  in  security  founded  on,  as  will  appear  on  the  mutual  claims  of  the 
parties  being  adjusted,  he  is  not  entitled  to  insist  in  the  present  application. 

5.  In  respect  of  the  offer  of  payment  of  the  sum  in  the  bond  now  made,  the 
sequestration  ought  not  to  be  granted. 

Mr.  Learmonth  pleaded ; — 

1.  The  respondent,  Mr.  Learmonth,  beii^  a  creditor  of  the  late  Mr.  Patton  at  the 
time  of  his  death,  on  the  13th  April  1842,  for  the  balance  [1097]  of  L.1661,  Is.  Id., 
due  under  the  bond  and  disposition  in  security  referred  to  in  the  affidavit,  is  entitled  to 
insist  in  the  petition  for  sequestration  of  Mr.  Patton's  estates  under  the  bankrupt 
statute. 

2.  The  affidavit  produced  in  support  of  the  petition  is,  in  all  respects,  formal  and 
regular,  and  the  respondent  has  therein  specified  all  the  securities  held  by  him  over  the 
estate  of  Patton  the  bankrupt,  and  other  obligants,  as  required  by  the  9th  section  of 
tbe  bankrupt  act 

3.  As  the  respondent  holds  no  conveyance  or  security  over  the  proportion  of  feu- 
duties  falling  due  to  Mr.  Patton  from  the  estate  of  Dean,  and  properties  connected 
therewith,  he  was  not  bound  to  specify  these  feu-duties  as  a  separate  security  in  his 
oath,  especially  as  the  bond,  containing  the  clause  of  reservation,  was  produced  and 
referred  to. 

4.  Further,  as  Mr.  Patton's  trustees  never  granted  any  disposition  to  the  ground- 
annuals,  and  still  retain  the  property  in  their  own  possession,  tbe  respondent  does  not 
hold,  and  never  held,  the  price  as  a  security,  and  is  not  bound  to  impute  it  towards 
payment  of  the  debt  in  the  bond. 

The  Lord  Ordinary  reported  the  case. 

Lord  Justice-Clbbk. — A  party  cannot  stop  sequestration  by  alleging  that  all  the 
securities  are  not  specific.  It  we  were  at  present  to  go  into  the  question  of  what  were 
securities,  this  would  be  a  long  and  tedious  investigation  to  be  gone  into  in  the  shape 
of  objections  to  a  sequestration.  If  the  creditor's  oath  is  clear,  that  he  holds  certain 
securities,  and  none  other  than  those  specified,  he  has  complied  with  all  that  is  required 
by  the  act.  We  give  no  opinion  upon  the  merits.  With  regard  to  the  objection,  that 
the  amount  of  interest  is  not  specified,  and  also  the  accumulated  amount  of  principal 
and  interest  stated,  the  creditor  was  not  bound  to  state  it  unless  he  pleased. 

Lord  Monoreiff. — A  party  objecting  to  a  sequestration  must  do  so  on  clear 
grounds ;  it  must  not  be  a  disputed  matter. 

Lord  Cogkburn. — The  objections  resolve  into  the  merits.  The  more  the  objectors 
went  into  the  objections,  the  more  I  became  convinced  that  they  were  not  the  sort  of 
objections  that  should  be  allowed  to  prevail 

Lord  Mbdwtn  was  absent. 

The  Court  pronounced  this  interlocutor : — "  Repel  the  pleas  of  the  objectors  to  the 
sequestration,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly,  reserving  all 
questions  of  expenses ;  and  also  reserving  Mr.  Learmonth's  claim  for  tiie  expense  of 
this  discussion  against  the  funds  of  the  sequestrated  estate." 


No.  2.  Vm.  Dnnlop  1.    IS  JNor.  1846.    let  Div.— Lord  Ivory. 

Walter  Dick  and  Sons,  Suspenders. — BiUherfurd — Penney. 

Jambs  Murison,  Charger. — SoL-Gen.  Anderson — Maefarlane. 

Bill  of  Exchange — Assignation — Bankruptcy — Camposition-Contrad — [Accession] — DUi- 
gence, — A.  indorsed  a  bill  to  B.  for  value.  B.  in  turn  indorsed  it^  and  before  it  fell 
due  acceded  to  a  composition-contract  by  A.,  his  debtor  in  various  transactions,  who 
had  in  the  mean  time  become  bankrupt.  The  bill  being  dishonoured  when  due  was 
returned  upon  B.,  who  assigned  it  to  C»  on  payment  by  him  of  the  [2]  amount     1. 


fllLBnlop.  DICK  k  SONS  V.    MURTSON.  365 

'  CSieomstaiiCM  in  which  held,  that  the  compoeition-contract  extended  to  the  bill  in 
question,  though  not  enumerated  in  a  list  of  debts  to  which  it  bore  reference,  and 
that  C.  was  bound  by  it.  2.  A  charge  upon  the  bill  for  the  full  amount  sustained  to 
the  extent  of  the  composition  payable  under  the  contract,  rby  instalments,)  though 
the  last  instalment  was  not  due  at  the  date  of  the  charge — ^it  having  faUen  due  before 
judgment 

Alfixander  Murison  drew  a  bill  for  L.1000  on  Mackay  Brothers,  who  accepted  it. 
It  was  subsequently  indorsed  to  Walter  Dick  and  Sons,  who  discounted  it  in  the 
I^usley  bank.  The  bank  indorsed  to  Smith,  Payne,  and  Smiths,  in  whose  hands  it  fell 
due,  and  by  whom  (being  dishonoured)  it  was  duly  protested  for  non-;payment  on  25th 
September  1841.  They  debited  the  Paisley  bank  with  the  amount,  and  returned  the 
bQl  along  with  the  protest,  on  which  was  engrossed  an  acknowledgment  of  payment  in 
terms  of  the  statute. 

When  the  bill  was  lying  in  the  hands  of*  Smith,  Payne,  and  Smiths,  the  circum- 
stances of  Walter  Dick  and  Sons  became  embarrassed,  and  on  25th  August,  their 
creditors,  including  the  Paisley  bank,  acceded  to  a  composition  contract,  whereby  they 
were  to  pay  10s.  6d.  in  the  pound  by  five  instalments. 

On  30th  September,  James  Murison  (brother  of  the  drawer)  paid  the  bill  to  the 
bank,  and,  some  time  after,  (4th  December,)  obtained  a  regular  assignation  to  it  and  the 
diligence.  On  30th  September,  he  intimated  to  Dick  and  Sons  that  the  bill  was  in  his 
hands,  and  requested  them  to  provide  for  it. 

On  3d  December,  the  manager  of  the  Paisley  bank  subscribed  a  deed  of  discharge 
in  fovour  of  Dick  and  Sons,  conditional  upon  the  regular  payment  of  the  composition 
by  instalments  as  agreed  on.  This  deed  bore,  that  Dick  and  Sons  had  delivered  to  their 
creditors  bills  for  the  various  instalments  of  composition  on  their  respective  debts.  A 
list  was  made  out  of  the  debts  for  which  bills  had  been  so  granted,  but  did  not  contain 
the  dishonoured  bill  for  L.1000  above  mentioned ;  and  it  was  admitted  by  both  parties 
that  no  composition-bill  had  been  granted  for  it. 

When  the  composition  was  agreed  to,  this  bill  had  not  become  due.  The  following 
clauses  in  the  deed  of  discharge  had  reference  to  debts  in  that  situation : — *'  And  in 
case  any  claim  shall  arise  to  any  of  us  who  are  parties  hereto,  or  to  our  constituents, 
for  or  in  respect  of  ahy  debts  for  which  the  said  Walter  and  Peter  Dick  and  Company, 
or  Walter  Dick  and  Sons,  may  have  become  bound,  or  for  which  they  are  liable  in  any 
way,  either  as  cautioners  for  others,  or  as  indorsers  of  bills  not  yet  due,  prior  to  the 
said  first  of  August  1841,  we  oblige  ourselves,  and  our  respective  constituents,  to  accept 
of  the  composition  above  mentioned  upon  sudi  claims,  if  any,  in  full  satisfaction  thereof. 
And  such  of  us  as  have  other  parties  bound  for  said  debts,  and  so  cannot  deliver  up  the 
bills  or  other  obligations  held  therefor,  bind  and  oblige  ourselves,  that^  in  the  event  of 
delivering  over  the  said  biUs  or  other  obligations  to  third  parties,  [3]  to  take  the  party 
or  parties  to  whom  the  said  bills  or  other  vouchers  may  be  delivered  up,  bound  to  ratify 
and  confirm  this  discharge  in  the  whole  articles  and  clauses  thereof." 

On  31st  January  1842,  James  Murison,  (ihe  Bank's  assignee  to  the  L.1000  bill  in 
question,)  registered,  in  name  of  Thomas  Bisk,  the  manager  of  the  Paisley  bank,  the 
protect  tiken  in  name  of  Smith,  Payne,  and  Smith ;  and  on  2d  September  thereafter 
obtained  letters  of  homing  thereon,  in  his  own  name,  as  assignee,  upon  which  he  charged 
Didc  and  Sohs  for  the  full  amount  of  the  bill. 

Dick  and  Sons  presented  a  note  of  suspension  for  these  reasons : — 1^^,  That  it  was 
incompetent  for  the  charger  to'  register  the  protest  in  name  of  Bisk,  inasmuch  as  it  was 
specially  conditioned  in  Uie  assignation  that  it  should  not  be  competent  for  him  to  "  sue 
or  prosecute  "  in  Bisk's  name  without  his  written  consent.  2d,  That  the  chaiger  had, 
in  point  of  fact,  retired  the  bill  for  the  honour  and  on  account  of  his  brother,  the 
drawer ;  and  therefore  as  the  drawer,  had  he  paid  it,  would  have  had  no  claim  against 
the  suspenders^  so  neither  had  the  charger,  hd,  That  at  all  events  the  charger  was  in 
no  better  situation  than  his  cedent  the  bank,  and  he  could  not  claim  more  than  the 
composition  which  it  had  agreed  to  accept. 

The  two  first  reasons  of  suspension  were  embodied  in  the  suspender's  first,  second, 
and  third  {^eas.  It  appeared  from  correspondence  and  documents  produced,  that  Bisk 
had  sanctioned  the  registration  of  the  protest  in  hia  name,  and  that  the  charger  had  not 
letired  the  bill  for  the  honour  of  the  drawer  in  the  legal  sense  of  the  term. 
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In  answer  to  the  third  reason  of  suspension,  which  was  embodied  in  the  snspender^s 
fourth  plea,  the  charger  pleaded,  that  at  the  date  of  the  bank's  subscription  of  Uie  deed 
of  discharge  (3d  Dec.)  it  had  no  right  whatever  to  the  bill,  it  having  been  previously 
(30th  September)  paid  and  taken  out  of  its  hands  by  the  charger,  though  the  deed  of 
assignation  was  not  executed  till  4th  December.  That  accordingly  it  was  not  specified 
in  the  list  of  debts  to  which  the  discharge  applied,  and  for  which  composition  biUs  were 
granted. 

It  was  admitted  by  the  charger  that  the  bank  had  acceded  to  the  composition  con- 
tract on  25th  August ;  and  by  the  suspenders  it  was  admitted  that  no  composition  had 
ever  been  paid  on  the  bill  in  question,  though  the  four  first  instalments  under  the  con- 
tract were  part  due  at  the  date  of  the  charge,  and  the  fifth  and  last  (of  Is.  per  pound) 
became  due  three  months  thereafter. 

The  following  letter  to  the  charger  from  his  agent,  intimating  the  execution  of  the 
assignation  in  his  favour,  was  recovered  and  produced : — 

"  The  assignation  by  Mr.  Bisk  in  your  favour  has  been  executed. 

"  It  is  understood  that  you  agree  to  take  Dick  and  Sons'  composition  on  this  debt 
Mr.  Risk  has  accepted  of  their  offer ;  and  perhaps  it  might  be  urged  by  Dick  and  Sons 
that  this  included  the  bill  in  question.  I  [4]  thought  it  better  not  to  take  any  notice 
of  this  in  the  ass^nation,  as  it  was  understood  the  composition  was  to  be  taken.  But 
you  bad  better  send  in  the  proposed  letter,  authorizing  me  to  take  the  composition  bills 
and  instalments,  and  insisting  that  an  immediate  settlement  be  made." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — '*  Repels  the  reasons  of 
suspension  embodied  in  the  suspender's  first,  second,  and  third  pleas ;  but  as  regards 
the  matters  pleaded  in  the  fourth  and  fifth  pleas, — In  respect  that  the  charger  acquired 
right  to  the  bill  charged  on  in  the  full  knowledge  of  its  dishonour,  and  only  by  the  title 
of  assignation,  Finds  that  he  is  liable  to  all  objections  which  could,  at  the  date  of  his 
so  acquiring  rights  have  been  competently  pleaded  against  the  Bank  as  his  cedent :  And 
it  being  now  admitted,  that  the  said  bank  had  acceded  to  the  suspender's  composition- 
contract  on  or  about  the  25th  August  1841,  being  some  time  prior  to  the  charger's  so 
acquiring  right :  Finds  more  particularly,  that  as  the  said  bank  could  not  afterwards, 
consistently  with  the  conditions  of  said  composition  contract,  have  insisted  in  their 
own  right  for  more  than  a  composition  upon  the  said  bill,  at  the  stipulated  rate  of 
10s.  6d.  in  the  pound,  payable  by  the  instalments  set  forth  in  Art.  3d  of  the  suspenders' 
condescendence,  so  neither  is  the  charger,  in  the  bank's  place,  entitled  now  to  insist  for 
more  than  the  said  composition :  Therefore,  in  so  far  as  the  charger  seeks,  by  his  dili- 
gence, to  compel  payment  of  more  than  the  said  composition,  sustains  the  reasons  of 
suspension,  and  suspends  the  letters :  But  to  the  extent  of  said  composition,  payable  by 
the  instalments  foresaid,  finds  the  letters  orderly  proceeded,  and  decerns:  Finds  the 
charger  entitled  to  expenses,  but  subject,  in  the  circumstances,  to  considerable  modi- 
fication." ^ 

^  "  Note. — The  suspenders'  first  plea  loses  much  of  its  importance,  if  the  charger  be 
restricted  to  only  such  right  of  payment  as  would  at  any  rate  have  belonged  to  the  bank. 
But^  under  any  circumstances,  the  Lord  Ordinary  would  have  hesitated  to  hold  the 
suspenders  entitled  to  plead  against  the  charger  the  clause  in  the  assignation,  whereby 
it  is  conditioned  in  favour  of  the  bank,  that  he  should  not  sue  or  prosecute  in  their 
name  without  their  written  consent.  Such  a  stipulation  was,  as  regaids  the  suspenders, 
entirely  res  inter  alios.  Had  it  been  otherwise,  however,  Mr.  Risk's  letter  of  15th 
October  1842,  which  states  that  it  was  by  his  express  instructions  to  the  agent  for  the 
bank  that  the  protest  was  recorded  in  his  own  name  as  manager,  is  surely  sufficient  to 
obviate  aU  objection  on  this  head.  It  is  said  that  this  letter  was  only  written  post  litem 
motam.  But  the  answer  is,  Ist,  That  in  a  matter  of  this  kind  rcUihdbitio  (Bquiparatur 
mandato ;  and,  2d,  That  there  is  ample  contemporaneous  evidence  corroborative  of  Mr. 
Bisk's  statement  \  for,  (1.)  Mr.  Risk's  instructions  are  stated  to  have  been  given  on  29th 
January ;  (2.)  The  protest  is  recorded  in  his  name  on  31st  January ;  (3.)  Mr.  Millar, 
the  bank's  agent,  through  whom  the  instructions  were  given,  writea  to  the  chaiger  on 
the  same  31st  January — '  the  bill  is  in  Edinburgh,  but  will  be  back  to-morrow  morning, 
*  and  then  forwarded  to  you; '  and,  (4.)  Mr.  Millar's  letter,  from  which  this  citation  is 
taken,  encloses,  for  the  charger's  approval,  a  letter  to  Messrs.  Stewart^  who  were  pursu- 
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US]  Both  parties  reclaimed ;  the  Biupendeis  praying  that  the  charge  should  be  sus- 
pended, and  the  chargers  that  it  should  be  sustained  in  toto. 

[6]  In  the  Inner-House  the  suspenders  abandoned  their  Ist,  2d,  and  3d  pleas, 
fonnded  on  the  circumstance  of  the  protest  being  registered  in  [7]  name  of  Risk,  and  on 
the  allegation  that  the  charger  had  retired  the  bill  for  honour  of  the  drawer. 

ing  in  the  bank's  name  at  Halifax — from  which  it  appears  that  the  very  assignation  on 
which  the  suspenders  found  '  still  lies  with  the  bank's  agent  in  retentis^  until  a  certain 
*  advance  \b  repaid/ — so  that  it  could  only  have  been  through  the  bank  that  all  steps 
for  the  charger's  behoof  were  at  this  time  taken.  Mr.  Millar's  letter  of  26th  November 
1841y  with  the  excerpt  from  the  bank's  ledger  on  3d  January  1842,  (as  to  the  expenses 
of  the  second  protest,)  are  further  corroborative  on  this  head ;  and  indeed  the  same  may 
be  said  generally  of  the  whole  communications  that  passed  between  the  charger  and  the 
bank  from  beginning  to  end  of  their  connexion. 

*'  2.  As  to  the  suspenders'  second  plea,  that  the  bill  was  taken  up  by  the  charger  for 
the  drawer's  honour,  (using  that  term  in  its  strict  legal  sense,  of  a  proceeding  which 
implies  a  discharge  of  every  party  on  the  bill  against  whom  the  drawer,  if  he  had 
retired  the  bill,  would  himself  have  been  without  recourse,)  the  allegation  on  which  it 
rests  is  Bubetantially  negatived  by  the  whole  history  of  the  case.  But  it  is  needless  to 
go  farther  than  the  charger's  express  notice  to  the  suspenders,  when,  after  settling  with 
the  bank,  he  writes  (30th  September  1841,)  that  the  bill,  'on  which  I  observe  you  are 
'  indorsers,  has  been  returned  under  protest  for  non-payment,  and  now  lies  in  my  hands. 
'  Have  the  goodness  to  provide  for  same,  .with  expenses.'  The  usual  formality  of  an 
act  of  honour  was  accordingly  not  observed.  And  though  it  may  be  very  true  that  the 
charger's  motive  was  so  far  to  do  a  kindness  to  his  brother,  there  is  nothing  whatever 
to  indicate  his  purpose  to  let  go  the  hold  which  his  acquisition  of  right  to  the  bill  gave 
him  against  aU  concerned.  It  is  thought,  in  such  circumstances,  that  the  only  evidence 
which  could  avail  the  suspenders  would  be  proof  by  the  charger's  writ  or  oath.  But 
nothing  of  the  kind  has  been  offered. 

"  3.  The  suspenders'  third  plea,  as  to  an  abandonment  of  right  rebus  et  fadis^  was 
not  touched  upon  in  the  debate ;  and  the  Lord  Ordinary  has  not  discovered,  either  in 
the  record  or  the  process  at  large,  any  ground  on  which  such  a  plea  could  be  rested. 

"  4.  The  fourth  plea  states  the  charger  in  the  same  position,  in  respect  of  legal 
right,  with  his  cedent  the  bank ;  and  so  far,  the  Lord  Ordinary  is  of  opinion  that  the 
reasons  of  suspension  are  well  founded.  "Die  charger  did  not  acquire  right  to  the  bill 
till  30ih  September  or  1st  October,  and  at  this  time  it  had  not  only  been  dishonoured 
and  protested,  but  the  bank  itself  had  been  reinstated  only  on  the  footing  of  such  dis- 
honour, by  the  usual  acknowledgment  (in  terms  of  the  statute)  engrossed  on  the  protest. 
In  this  situation,  the  charger  obtained,  and  could  only  have  obtained  a  title  by  assigna- 
tion. He  fells,  therefore,  within  the  brocard  amgnatus  viitur  jure  auctoris.  But  this 
being  so,  the  material  question  arises,  how  did  the  bank  then  stand  1  It  is  admitted 
that,  on  the  previous  25th  of  August,  while  the  bill  was  yet  in  the  circle,  that  body  had 
acceded  and  become  a  party  to  the  suspenders'  composition-contract.  The  terms  of  that 
contract  sufficiently  appear  from  the  deed  of  discharge  afterwards  subscribed  by  the 
bank.  And,  ifUer  aUc^  there  is  this  most  important  condition,  that,  as  iio  *  bills  not  yet 
'  due,'  upon  which  any  of  the  acceding  creditors  might  come  to  '  be  liable  in  any  way 

*  either  as  cai^tioners  for  others,  or  as  indorsees,'  (and  the  bank  stood  in  this  situation 
as  regards  the  bill  in  question,)  the  creditors  acceding  were  bound  '  to  accept  of  the 

*  composition  above  mentioned,  upon  such  claims,  if  any,  in  full  satisfaction  thereof.' 
Not  only  so,  but  if  any  of  the  creditors  happened  *  to  have  other  parties  bound  for  said 
'  debt,  and  so  cannot  deliver  up  the  bills,'  &c.,  they  were  further  bound,  *in  the  event 

*  of  delivering  over  the  said  bills,  or  other  obligations  to  third  parties,  to  take  the  party 

*  or  parties  to  whom  the  said  bills  or  other  vouchers  may  be  delivered  up,'  bound  to 
accept  the  composition,  and  grant  discharge  as  in  full  satisfaction,  in  like  manner  with 
themselves.  In  the  face  of  all  this,  it  seems  vain  to  deny,  that  had  the  bill  here  in 
question  remained  in  the  bank's  own  hands,  the  bank  must  have  been  content  to  accept 
of  the  composition  effeiring  to  it  It  is  equally  clear,  that  having  made  it  over  to  the 
charger  as  a  third  parjiy,  the  bank,  in  terms  of  the  obligation  incumbent  on  them  under 
the  composition-contract,  ought  to  have  taken  him  bound  in  their  place  also  to  accept 
the  composition.    It  is  nothing  to  the  purpose,  though  strenuously  insisted  on  by  the 
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They  pleaded  that  the  eompoaition-contract  was  binding  on  the  charger  as  assignee 
of  the  bimk  which  had  acceded  to  it  That,  therefore,  he  was  not  entitled  to  do 
diligence  on  the  bill,  which  he  held  only  in  security  of  the  composition,  unless,  indeed, 
there  had  been  a  failure  to  pay  the  composition,  which  he  was  not  entitled  to  say,  as  he 
had  repudiated  the  agreement,  and  claimed  the  full  amount  of  the  debt.  At  all  events 
the  charge  ought  to  be  restricted  to  the  amount  of  composition  due  at  the  date  of  it. 

The  charger  repeated  his  plea,  that  the  composition-contract  did  not  extend  to  the 
bill  in  question ;  and  maintained  further,  that  if  it  did,  there  had  been  a  failure  in  pay- 
ment of  the  instalments,  which  entitled  him  to  resort  to  the  original  debt 

Lord  Frssidbnt. — I  agree  with  the  Lord  Ordinary. 


charger,  that  a  certain  settlement  took  place  between  the  suspenders  and  the  bank, 
whereby  composition  was  actually  struck,  and  instalment  bills  delivered  only  in  refer^ 
ence  to  particular  bills  eontained  in  a  list  applicable  to  this  settlement  For  surely  it 
can  never  be  maintained,  either  that  this  freed  the  bank  as  to  their  obligation  connected 
with  the  present  bill,  though  not  included  in  that  list^  or  that,  looking  to  the  general 
terms  of  the  composition  arrangement,  the  conditions  thereby  stipulated,  as  to  bills  *  not 
*  yet  due,'  were  insufficient  to  cover  and  embrace  that  bill  as  falling  within  such  descrip- 
tion. The  bank,  it  is  quite  clear,  could  never,  in  the  face  of  the  composition-contract, 
have  insisted  on  full  payment  of  this  bill.  But  if  such  was  the  position  of  the  bank 
when  the  charger  acquired  right  from  them,  and  if  the  charger,  as  their  assignee,  be 
open  to  all  objections  pleadable  against  the  bank,  there  is  an  end  to  the  case. 

"  Besides,  it  may  just  be  observed,  in  a  single  word,  that  there  is  tolerably  pregnant 
evidence  in  process,  that  it  was  perfectly  understood,  as  between  the  bank  and  the 
charger,  that  the  latter  was  to  accept  of  the  composition.  See  more  especially  Mr. 
Millar's  letter  to  the  charger  of  4th  December  1841,  and  the  correspondence  generally 
which  passed  between  that  gentleman  and  Mr.  Morrison,  from  27th  December  1841  to 
13th  January  1842  inclusive. 

"  5.  The  suspender's  fifth  plea,  though  stated  in  general  terms,  covers  no  real  ground 
beyond  what  had  previously  been  exhausted  under  the  more  special  pleas,  and  accord- 
ingly no  separate  argument  was  raised  upon  it. 

*<  6.  The  Lord  Ordinary  has  found  expenses  subject  to  modification,  because,  while 
the  charger  has  all  through  pressed  for  payment  in  full,  his  claim  has  at  last  been 
restricted  to  a  composition.  Had  the  suspenders  tendered  the  composition,  instead  of 
resisting  payment,  even  so  far  expenses  might  have  been  given  the  other  way. 

«  P.5. — 7.  In  conclusion,  and  with  regard  to  an  objeetion  stated  against  the  inter- 
locutor after  it  had  been  extended  for  signature,  (but  which  has  not  been  previously 
made  a  topic  of  argument  in  the  debate,)  viz.  that  the  charge  being  given  upon  the 
original  bill,  cannot  formally  support  a  finding  that  the  letters  have  been  orderly  pro- 
ceeded, where  directed  only  to  the  effect  of  enforcing  the  composition.  The  Lord 
Ordinary  may  just  observe,  that  while  the  objection  (in  strictness)  comes  too  late  after 
debate  to  be  operative  on  the  judgment,  it  must  be  kept  in  view,  that  the  suspenders 
having  failed  in  their  main  plea,  (that  the  bill  was  retired  for  honour,)  any  finding  that 
they  were  entitled  to  satisfy  the  debt  by  a  particular  course  of  payment,  or  by  a  com- 
position in  lieu  of  full  payment,  is  truly  a  finding  in  their  favour,  and  a  substantial 
giving  effect  to  their  own  fourth  plea.  In  truth,  such  a  finding  is,  to  aU  intents,  a 
practical  restriction  of  the  charge ;  for  while,  by  the  charge,  payment  in  full  was  insisted 
for  the  interlocutor,  substituting  payment  of  the  composition,  compels  the  charger  to 
accept,  as  in  full  satisfaction  and  extinction,  a  less  amount  of  payment  Moreover,  the 
instalments  of  the  composition  were,  at  the  date  of  the  charge,  £dl  (or  all  but  the  last, 
to  the  trifling  extent  of  Is.  per  pound)  past  due,  and  the  suspenders,  while  they  ought 
to  have  paid,  so  far  at  least  as  the  composition  was  thus  past  due,  (tendering  their  bill 
for  the  last  instalment,  if  that  was  still  current,)  absolutely  disputed  their  liability  in 
toto.  They  therefore,  in  a  manner,  provoked  the  charge  upon  the  only  document  which 
the  charger  held,  and  issue  having  been  joined  in  this  shape,  the  Loid  Ordinary  thinks 
it  unreasonable,  on  any  ground  so  purely  formal  and  unsubstantial  as  that  which  has 
now  been  adverted  to^  to  send  the  charger  out  of  Court,  in  the  present  late  stage  of  the 
proceedings,  to  seek  for  his  remedy  in  a  fresh  litigation.  The  multiplication  of  law- 
suits, and  circuity  of  action,  are  always,  if  possible,  to  be  avoided." 
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LoBD  Maokbnzib. — I  alBo  agree  with  the  Lord  Oidinary,  and  I  even  think  the  case 
is  a  little  stronger  than  his  Lordship  puts  it ;  for  the  party  had  not  only  not  paid  the 
oompofdtion,  but  he  did  nqt  admit  that  any  thing  was  due  by  him  in  respect  of  this  bill 
at  all.  The  holder  was  entitled  to  charge  on  the  bill^  leaving  it  to  the  other  party  to 
bring  forward,  by  way  of  exception  or  answer,  this  composition-contract.  A  charge  for 
a  whole  debt  may  stand  for  a  part,  and  be  suspended  as  to  the  rest. 

LoBD  EuLLSBTON. — I  am  of  the  same  opinion.  If  a  party  holding  a  bill  agrees  to  a 
composition,  he  is  entitled  to  charge  on  the  bill,  leaving  it  to  the  party  to  plead  the 
oompoeition  by  way  of  exception.  He  is  not  entitled  to  do  diligence  for  the  whole  debt^ 
if  the  composition  is  binding ;  but  though  it  is  found  that  he  is  bound  by  it,  and 
entitled  to  it,  the  whole  form  of  summary  diligence  does  not  in  consequence  fall.  I 
never  heard  that  maintained  before.  I  think  in  any  case  the  creditor  is  entitled  to 
chaige  on  the  bill,  leaving  it  to  the  debtor,  by  pleading  the  composition,  to  restrict  the 
chaige  to  the  amount  of  it.  But  this  case  is  particularly  favourable  for  the  creditor 
doing  so;  for  the  debtor  does  not  admit  the  composition,  and  objects  to  any  claim 
whatever.  The  charger  is  in  the  same  situation  as  the  bank ;  and  the  question  is,  Could 
the  bank,  in  these  circumstances,  have  charged  for  the  whole  amount  of  the  bill  ? 

On  the  other  hand,  I  cannot  hold  that  this  bill  is  not  included  in  the  composition- 
contract^  because  the  bank  did  not  put  it  into  the  list  of  debts  for  which  composition 
biUs  were  granted,  under  the  false  impression  that  payment  was  to  be  got  elsewhere. 

On  the  whole  case,  I  entirely  concur  with  the  views  of  the  Lord  Ordinary. 

LoBD  Jbffrst. — ^I  concur.  What  could  have  been  charged  on  but  the  bill  t  The 
charger  had  no  composition  bills,  though  others  had.  The  composition-con-  [81  -tract 
has  a  clause  of  registration,  but  the  bill  in  question  is  not  named  in  it  The  charger 
had  therefore  no  document  but  the  bill  on  which  diligence  could  be  done.  If  you  say 
it  is  oat  of  the  composition-contract  altogether,  then  the  whole  of  it  is  due,  and  I  am 
entitled  to  charge  on  it. 

If  the  judgment  had  been  pronounced  before  the  last  instalment  was  due,  it  might 
have  been  doubtful  whether  the  charge  could  have  been  sustained  as  to  it ;  but  this 
difficulty  was  cleared  away  before  judgment  A  charge  was  properly  and  competently 
given  on  the  bill,  leaving  it  to  the  party  to  plead  extinction  pro  parte  or  in  toto.  It  is 
tiie  most  competent  thing  in  the  world  to  sustain  a  charge  pro  partey  and  suspend  it 
quoad  uUra.  Before  judgment  the  whole  composition  is  due,  (though  part  of  it  was 
not  at  the  date  of  the  charge,)  and  the  party  is  entitled  under  summary  diligence  to 
recover  it  Then  what  are  you  to  do  ?  The  suspender  has  no  pleadable  interest  to  say, 
that  a  new  charge  ought  to  be  given  for  the  composition  that  fell  due  ^af ter  the  date  of 
the  chaige — the  whole  being  due  at  the  date  of  the  judgment. 

LoBD  FuLiiBBTON. — I  think  the  interlocutor  of  the  Lord  Ordinary  is  sufficiently 
gaaidedg  even  as  to  this  matter. 

The  Court  adhered,  refusing  both  reclaiming  notes. 


U^^  3^  vm.  Dunlop  8.    16  Nov.  1845.    Ist  Div.— Lord  Murray. 

William  Sm,  Suspender. — HuiJwrfwrA — Macfarlarie. 

WiLUAM  Pollock  Yuile,  Charger. — Monro, 

DQigenee — ^Imprisonment—StaixUe  1  and  2  Vict.  c.  114,  §  11 — [Defects  in  Warrant — 

DQigence  by  Assignee  of  Extract  Decree], — A  warrant  to  imprison  granted  under  1 

and  2  Vict  c  114,  §  11,  on  the  expiry  of  a  charge  by  virtue  of  an  extract  registered 

piotest,  saapended,  and  liberation  granted,  in  respect  no  place  or  date  was  specified 

in  the  minute  for  said  warrant 

William  Sim  having  failed  to  pay  a  bill  for  L.  11,  Is.  which  he  had  accepted,  was  on 
21flt  June  1844  duly  charged,  by  virtue  of  an  extract  registered  protest,  and  warrant 
thereon  by  the  Sheriff  of  Lanarkshire,  at  the  instance  of  William  Pollock  Yuile,  an 
indorsee.  The  execution  of  charge  was  indorsed  on  the  extract  registered  protest,  and 
the  ehaxge  being  expired,  was  registered  on  28th  June  1844,  and  a  certificate  of  registra- 
tion on  that  date  indorseii  on  the  extract.  The  following  minute  was  then,  with  a  view 
to  imprisonment,  indorsed  on  the  extract : — 
PUKLOP,  VOL.  rv.  24 
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« MINUTE  for  William  Pollock  Yitilb. 

"  The  charge  being  expired  and  registered,  as  per  execution  and  certificate  produced, 
warrant  is  craved  to  search  for,  take,  and  apprehend  [9]  the  person  of  the  said  William 
Sim,  and  being  so  apprehended,  to  imprison  him  within  a  tolbooth,  or  other  warding- 
place,  therein  to  remain  until  he  fulfil  the  said  charge;  and,  if  necessary  for  that 
purpose,  to  open  shut  and  lockfast  places,  and  warrant  iJso  to  magistrates  and  keepers 
of  prisons  to  receive  and  detain  the  said  William  Sim  accordingly. 

'*  In  respect  whereof,  &c. 

(Signed)        "Will.  Pollock  Yuilb." 

The  Sheriff-clerk  subjoined  the  statutory  deliverance,  thus : — 

"  Glasgow,  28th  June  ISi^.— Fiat  tU  peHtur. 

(Signed)        "Ja.  M'Hardy,  Shff.-ak.  Dep.'' 

Sim  having  thereupon  been  imprisoned,  presented  a  note  of  suspension  and  libera- 
tion, on  the  ground  that  "  neither  the  place  where,  nor  the  date  when,  the  minute  is 
said  to  have  been  given  in  for  a  warrant  of  imprisonment  against  the  complainer,  was 
executed,  is  any  where  written  on  the  said  minute,  as  directed  by  and  in  terms  of  the 
11th  section  of  the  statute  Ist  and  2d  Victoria,  c.  114,  and  schedule  No.  8  therein 
referred  to." 

The  said  section  of  the  statute  provides,  that  "  if  warrant  to  imprison  be  desired,  the 
creditor,  or  a  procurator  of  courts  shall  endorse  and  subscribe  on  the  said  extract  a 
minute  in  terms  of  the  schedule  (No.  8)  hereunto  annexed,  (or  as  near  to  that  form  as 
circumstances  will  permit).'' 

The  schedule  referred  to  is  entitled,  "Minute  in  Sheriff-court  for  warrant  to 
imprison,"  and  commences  thus : — 

"  (Place  and  date.) 
"  The  charge  being  expired,"  &c. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  In  respect  that  there 
is  no  place  or  date  in  the  minute  of  the  Sheriff-court,  in  terms  of  the  schedule.  No.  8, 
the  form  of  which  the  statute  requires  to  be  followed  as  near  as  circumstances  will 
permit, — suspends  the  warrant  of  imprisonment^  grants  liberation  as  craved,  and  decerns; 
finds  the  suspender  entitled  to  expenses."  ^ 

[10]  The  charger  reclaimed. 

The  Court,  without  calling  upon  the  counsel  for  the  respondent^  adhered,  with 
additional  expenses. 


No.  4.  vm.  DtLoIop  10.    16  Nov.  1846.    2nd  Div.— Lord  Wood. 

Thomas  Baillie,  Pursuer. — EvJtherfwrd—Q,  0.  Bell — Pattisan. 

Mrs.  Maby  M'Gibbon  and  Others,  Defenders. — Marshall — Patton. 

Bankruptcy — Trustee — [Election  of  Trustee — JSxpenses  of  Competition — UnmeeesBjul 
PaHy]—Stat.  2  and  3  Vict.  c.  41,  §§  27,  54,  U2— Expenses.— {!,)  Where  the  sheriff 
in  a  competition  for  the  office  of  trustee  on  a  sequestrated  estate  had  found  the 
creditors  who  had  supported  the  unsuccessful  candidate  liable  to  those  whose  nominee 
had  been  successful,  in  the  expenses  incurred  in  the  competition  at  and  subsequent 
to  the  meeting  for  the  election  of  the  trustee, — Held,  in  a  reduction  of  the  decree  of 


^  "  NoTB. — The  only  point  which  the  suspender  has  urged  is,  that  the  warrant  of 
imprisonment  should  be  suspended,  in  respect  of  the  want  of  place  and  date  in  the 
minute  of  the  Sheriff-court,  and  that  is  sufficient  to  dispose  of  the  question  of  liberation. 
The  Lord  Ordinary  decided  the  cause  on  that  point  alone,  and  does  not  conceive  himself 
called  upon  to  enter  upon  the  questions  stated  in  the  note  of  suspension,  but  which  the 
suspender  does  not  now  insist  upon." 
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the  sheriff  at  the  instance  of  a  creditor  who  had  heen  fonnd  liahle,  that  the  sheriff 
had  power  to  award  these  expenses.  (2)  Certain  items  in  the  account  of  expenses, 
which  were  charged  according  to  the  tietble  of  fees  of  the  Court  of  Session,  having 
been  sustained  by  the  sheriff,  although  it  is  declared  in  §  132  of  the  Bankrupt  Act, 
that  no  higher  fees  should  be  paid  than  those  exigible  in  sheriff-courts, — Held  that 
the  creditor  who  had  been  found  liable,  not  having  exercised  his  right  of  appeal 
against  this  judgment,  was  not  entitled  to  have  it  set  aside  on  this  ground  by 
reduction. 

On  31st  December  1841,  the  estates  of  Kiel  MKjribbon,  a  deceased  debtor,  were 
sequestrated  under  the  2d  and  3d  Vict.  c.  41,  and  a  meeting  for  the  election  of  a  trustee 
was  fixed  to  take  place  at  Inverary  on  the  31st  January  1842.  It  had  been  anticipated, 
previous  to  the  meeting,  that  a  contest  would  take  place  for  the  office  of  trustee,  two 
sets  of  the  creditors  favouring  the  appointment  of  different  candidates.  At  the  meeting, 
Mr.  Thomas  Baillie,  S.S.C,  who  was  a  claimant  upon  the  estate  to  a  considerable 
amount,  attended  personally,  accompanied  by  counsel,  and  also  assisted  by  a  practitioner 
in  the  sheriff-court  of  Argyle.  The  meeting  was  also  attended  by  Mr.  A.  P.  Scotland,  ^ 
S.S.C.,  who  was,  or  had  lately  been,  a  clerk  to  Mr.  Humphrey  Graham,  W.S.,  who  " 
appeared  as  the  mandatory  of  Mrs.  Mary  MKjribbon,  and  certain  other  parties,  claiming 
as  creditors  on  the  estate.  Mr.  Scotland  was  assisted  by  a  country  agent.  Mr.  Baillie, 
and  Duncan  Bell,  a  creditor,  proposed  as  trustee  Mr.  Anthony  Traill,  whom  failing, 
another  party.  Mr.  Scotland  proposed  Mr.  Donald  Lindsay,  whom  failing,  Mr.  Alex- 
ander M'Arthur,  whom  failing,  Mr.  James  Ronton,  as  trustees  in  succession.  Commis- 
sioners were  also  proposed  by  both  parties.  Protests  were  taken  by  each  of  the  two 
sets  of  creditors  that  their  respective  nominees  had  been  duly  elected,  and  objections 
were  stated  on  both  sides  to  the  claims  and  votes  of  those  supporting  the  opposite  com- 
petitors. These  proceedings  occu-  [11]  -pied  the  day  of  the  meeting,  and  also  the  8th 
and  part  of  the  9th  of  February,  when  the  minutes  were  closed. 

The  Sheriff-substitute,  who  had  presided  throughout,  at  the  request  of  certain  of  the 
claimants,  made  avizandum  upon  that  day,  and  upon  the  following  day  (the  10th)  heard 
parties  upon  the  objections  to  the  votes.  He  thereafter  pronounced  a  deliverance  (12th 
February,)  finding  that  Mr.  Lindsay,  and  the  other  parties  named  along  with  him  in 
succession,  had  been  duly  elected.  The  Sheriff  had  sustained  the  claims  of  a  certain 
number  only  of  the  creditors  who  supported  Mr.  Lindsay,  and  as  their  votes  were  decisive 
of  the  competition  in  his  favour,  he  did  not  consider  the  validity  of  the  claims  of  certain 
others  who  were  also  favourable  to  him.  The  principal  claim  so  sustained  by  him  was 
that  of  Mrs.  MKribbon,  in  respect  of  certain  annuities  which  had  been  granted  to  her 
by  the  bankrupt  The  Sheriff  had  (upon  the  12th  of  January)  pronounced  a  judgment^ 
in  an  application  at  the  instance  of  Mrs.  M 'Gibbon,  for  having  these  annuities  "^ued. 
This  judgment  Mr.  Baillie  had  brought  under  appeal  to  the  Court  of  Session,  and  at  the 
date  of  l£e  Sheriff's  judgment  in  the  competition  it  was  undisposed  of.  Mr.  Traill  and 
Mr.  Baillie  also  appealed  to  the  Court  from  the  judgment  in  the  competition.  Before 
the  second  appeal  was  disposed  of,  a  judgment  was  pronounced  in  the  appeal  with  regard 
to  the  annuities,  finding  that  Mrs.  M'Oibbon  was  entitled  to  vote  according  to  the  valua- 
tion which  had  been  adopted  by  the  Sheriff.  The  vote  of  Mrs.  MKjibbon  being  decisive 
of  the  election  against  Mr.  Traill,  he  and  Mr.  Baillie  applied  for  leave  to  withdraw  their 
appeal  from  the  judgment  in  the  competition,  and  the  Court,  by  interlocutor  of  the  10th 
March,  allowed  it  to  be  withdrawn  accordingly. 

Proceedings  were  then  resumed  in  the  Sheriff-court.  Upon  the  29th  March,  the 
Sheriff  pronounced  a  judgment  finding  Mr.  Baillie  and  Duncan  Bell  liable  to  those 
creditors  who  had  supported  Mr.  Lindsay,  whose  votes  had  been  sustained  by  the 
Sheriff,  for  the  expenses  incurred  in  the  competition  at  and  subsequent  to  the  meeting 
for  the  election  of  a  trustee  and  commissioners. 

Of  the  same  date  Mr.  Lindsay  was  confirmed  as  trustee.  The  account  of  expenses 
having  been  remitted  to  the  auditor  for  taxation,  and,  after  having  considered  objections 
which  were  stated  to  it^  the  Sheriff,  upon  26th  September,  pronounced  a  judgment^  by 
which  he  modified  the  expenses  found  due  to  L.92,  4s.  4d.  This  account^  which  was 
incurred  to  Mr.  Humphrey  Graham,  W.S.,  contained,  inter  alia,  a  charge  for  the  time 
and  travelling  expenses  of  Mr.  Scotland  in  attending  the  meetings  at  Inverary.  An 
objection  had  been  taken  to  this  part  of  the  account^  and  the  Sheriff,  in  sustaining  the 
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account,  stated,  in  a  note  to  his  judgment  of  26th  Septembeii  that  he  had  done  eo  in 
conformity  with  what  he  held  to  he  an  estahliehed  rule  of  taxation  hefore  the  auditor  of 
the  Court  of  Session,  and  in  conformity  with  the  table  of  fees  charged  by  Edinburgh 
[12]  practitioners.  Mr.  Baillie  thereafter  lodged  a  note  of  appeal  to  the  Court  against 
the  judgment  of  the  Sheriff  in  the  matter  of  expenses ;  but  an  objection  having  been 
taken  to  its  competency,  on  the  ground  that  the  judgment  of  the  26th  September  had 
become  final,  Mr.  Baillie  subsequently  withdrew  it. 

Thereafter,  Mr.  Baillie  brought  an  action  of  reduction  of  the  decrees  of  the  Sheriff, 
of  26th  March  and  29th  September  1842,  and  a  concurrence  thereon  of  the  Court,  of 
date  13th  February  1843. 

A  great  variety  of  reasons  of  reduction  were  stated  in  the  summons,  but  the  grounds 
upon  which  the  action  came  ultimately  to  be  supported,  were,  (1.)  That  the  Sheriff  had 
no  power  to  pronounce  the  decrees  of  26th  March  and  29th  September,  by  which  the 
pursuer  had  been  found  liable  in  expenses :  That  the  expenses  of  a  competition  could 
only  be  ordered  to  be  paid  by  the  Court,  in  the  event  of  the  matter  being  brought  before 
it  by  appeal :  That,  on  the  assumption  that  the  Sheriff  was  entitled  to  deal  with  the 
matter  of  expenses,  he  could  only  competently  award  that  part  of  the  expenses  which 
had  been  incurred  subsequent  to  his  making  avizandum  with  the  case,  at  which  period 
only  his  judicial  functions  commenced,  and  the  competition  began  :  That  he  could  not 
competently  subject  a  creditor,  or  body  of  creditors,  who  had  supported  the  unsuccessful 
candidate  for  the  trusteeship  in  the  expenses  thereby  incurred — the  words  ''  unsuccessful 
party,"  in  the  54th  section  of  the  statute,  referring  not  to  the  creditors,  but  to  the 
unsuccessful  candidate.  (2.)  It  was  further  maintained  that  the  Sheriff  had  exceeded 
his  powers  in  the  rate  at  which  he  had  awarded  expenses,  he  having  (as  he  stated  in  the 
note  to  his  judgment)  sustained  the  account  in  question,  as  being  in  conformity  with  the 
Court  of  Session  table  of  fees,  whereas  the  statute  declares  (§  132)  that  agents  qualified 
to  practise  in  the  Court  of  Session,  when  practising  in  the  Sheriff-court  in  the  proceed* 
ings  carried  on  there  under  the  statute,  "  shall  not  be  entitled  to  payment  of  any  higher 
fees  than  those  legally  exigible  in  such  Sheriff-courts."  ^ 

The  Lord  Ordmary  pronounced  this  interlocutor : — "  Repels  the  reasons  of  reduction, 
and  assoilzies  the  defenders  from  the  conclusion  of  the  action,  and  decerns :  Finds  the 
defenders  entitled  to  expenses."^ 

^  References. — Section  27,  section  54,  sections  46  to  49  of  Bankrupt  Act. 

s  «  i^oTE. — The  present  case  involves  points  of  importance  in  regard  to  the  con- 
struction and  effect  of  some  of  the  provisions  of  the  existing  Bankrupt  Act.  It  was 
argued  with  great  anxiety  before  the  Lord  Ordinary,  and  he  thinks  it  right  to  state  his 
views  in  reference  to  the  various  pleas  maintained  by  the  parties  respectively,  although 
he  fears  that  from  their  number  this  cannot  be  done  without  going  into  some  length  of 
explanation. 

''The  object  of  the  action  is  to  reduce  certain  deliverances  or  judgments  of  the 
Sheriff-substitute  of  Argyleshire,  by  which  the  expenses  incurred  in  the  election  of  a 
trustee  upon  the  sequestrated  estate  of  Mr.  M'Qibbon,  a  deceased  debtor,  were  found 
due  by  the  pursuer  and  Duncan  Bell,  creditors  of  the  estate,  to  the  defenders. 

''  The  sequestration  having  been  awarded,'under  the  2d  and  3d  Victoria,  c  41,  a  remit 
was  made  to  the  sheriff  in  the  usual  way.  It  was  known  that  the  pursuer,  Mr.  Baillie, 
and  those  who  might  unite  with  him,  were  to  use  their  endeavour  to  obtain  the 
nomination  of  an  individual  approved  of  by  them,  to  be  trustee,  while  this  was  to  be 
opposed  by  another  set  of  the  creiiitors,  who.desired  the  nomination  of  another  individual 
selected  by  them.  From  the  nature  and  complication  of  the  claims,  it  was  anticipated 
that  the  contest  or  competition  would  occupy  some  time,  that  it  would  involve  points  of 
intricacy  and  difficulty,  and  that  the  conduct  of  it  on  either  side  would  require  both 
skill  and  experience.  The  statements  in  the  record  explain  the  course  which  the 
proceedings  in  consequence  took.  The  pursuer  Mr.  Baillie,  and  Mr.  Bell,  (both 
creditors,)  promoted  throughout  the  appointment  of  Mr.  Traill  to  the  trusteeship,  and 
of  certain  other  parties  to  be  commissioners.  Mr.  Traill's  nomination  was  proposed  by 
the  pursuer,  and  seconded  by  Mr.  Bell.  All  the  other  creditors,  and  in  particular  the 
defenders,  promoted  that  of  Mr.  Lindsay  and  of  certain  other  parties  to  be  com- 
missioners. The  defenders'  interests  in  the  competition  were  taken  charge  of  by  Mr. 
Humphrey  Graham,  W.S.,  and  Mr.  Scotland,  S.S.C.,  whom  he  had  sent  to  Inverary  for 
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[IS]  Mr.  Baillie  reclaimed. 

Lord  Jubticb-Clerk. — ^Two  points  have  been  maintained  against  the  judgment  of 
the  Lord  Ordinary. 

[143  "^^  ^^^  ^^  ^^  ^^  sheriff  had  no  power  to  award  the  expenses  of  the 
competition  and  discussion  before   him.     On  that  point  I  entertain  no  doubt.    The 

that  purpose,  and  a  country  agent.  The  pursuer,  who  is  a  solicitor  ^before  the  Supreme 
GourtSy  went  himself  to  Inyerary,  accompanied  by  counsel,  by  whom  and  a  country 
agent  he  was  assisted.  The  meetings  were  attended  by  the  Sheriff-substitute  in  terms 
of  the  45th  section  of  the  statute.  In  the  course  of  the  competition,  an  appeal  was 
taken  to  this  court  by  the  pursuer  against  a  judgment  in  an  application  to  the  sheriff 
by  the  defender,  Mrs.  M^Gibbon,  the  widow  of  the  debtor,  for  the  valuation  of  certain 
annuities,  on  which  she  claimed  to  vote — pending  which  the  Sheriff,  on  12  th  February 
1842,  pronounced  a  deliverance,  declaring  Mr.  Donald  Lindsay,  whom  failing,  the  other 
parties  there  mentioned,  to  be  duly  elected  trustee,  each  in  his  order ;  and  also  declaring 
who  were  to  be  the  commissioners  upon  the  estate.  The  objection  to  the  claims  of  the 
defenders  to  vote  had  been  repelled,  and  this,  in  the  view  taken  by  the  sheriff,  being 
sufficient  to  carry  Mr.  Lindsay's  election,  the  claims  of  the  other  creditors  to  vote  for 
him,  which  had  also  been  objected  to,  were  not  considered  by  the  Sheriff.  It  was 
therefore  by  the  votes  of  the  defenders  that  Mr.  Lindsay  was  appointed  trustee.  In 
this  state  of  matters,  and  as  the  vote  of  the  widow  in  point  of  value  would  decide  the 
election,  Mr.  Traill,  who  had  been  proposed  as  trustee,  and  the  pursuer,  in  his  character 
of  creditor,  appealed  to  this  Court  from  the  Sheriff's  deliverance  in  the  competition.  A 
note  of  appeal  was  also  presented  against  it  by  the  persons  rejected  as  commissioners, 
along  with  the  pursuer  as  a  creditor.  Before  these  last  appeals  came  on  to  be  disposed 
of,  the  first  appeal  in  reference  to  the  widow's  annuities  was  decided  unfavourably  to 
the  views  of  the  pursuer  and  Mr.  Traill  (5th  March  1842),  and  this  being  conclusive  of 
the  election  of  trustee  and  commissioners,  a  withdrawal  of  the  other  appeals  was  inti- 
mated, which  was  accordingly  allowed  of  consent  by  interlocutor  of  10th  March  1842, 
and  the  respondent,  Mr.  Donald  Lindsay,  was  found  entitled  to  expenses  in  this  court 
Proceedings  were  then  resumed  before  the  Sheriff,  in  the  course  of  which  the  pursuer 
and  Mr.  Bell  were  found,  jointly  and  severally,  liable  to  the  defenders  in  the  expenses 
which  had  been  incurred  in  the  competition  (29th  March  1842).  Of  the  same  date  Mr. 
Lindsay  was  confirmed  as  trustee.  The  account  of  expenses  was  afterwards  taxed  and 
modified  to  L.92,  4s.  4d.,  for  which  sum,  with  the  dues  of  extract,  decree  was  pro- 
nounced (26th  September  1842).  Certain  other  incompetent  proceedings  followed,  and 
the  decree  was  eventually  extracted,  the  extract  bearing  date  the  29th  March  and  26th 
September  1842.  A  note  of  appeal  against  these  and  the  subsequent  interlocutors 
was  presented  by  the  pursuer,  in  terms  of  the  54th  section,  but  the  competency  of  the 
appeal  having  been  objected  to  on  the  ground  of  the  finality  of  the  interlocutors  of  29th 
March  and  26th  September,  in  respect  of  no  appeal  to  this  court  having  been  taken 
within  the  prescribed  time,  the  appeal  was,  on  the  29th  January  1843,  allowed  to  be 
withdrawn  of  consent,  and  the  pursuer  found  liable  in  expenses. 

"  The  appeal  having  thns  failed,  the  pursuer  first  presented  a  suspension,  and  then 
resorted  to  the  present  action  of  reduction,  and  the  question  is — Is  he  entitled,  for  the 
reasons  stated,  or  any  of  them,  to  have  the  judgments  of  the  Sheriff  reduced  and 
annulled  f 

*'  There  are  some  points  in  the  record,  with  which  the  consideration  of  that  question 
need  not  be  embarrassed.  The  first  reason  of  reduction  is  one  of  style ;  the  second  was 
not. insisted  in;  the  third,  which,  after  a  detail  of  the  proceedings,  resolves  into  an 
objection  to  the  extract  decree,  founded  on  alleged  error  in  date,  in  not  noticing  certain 
interlocntors  incompetently  pronounced  by  the  Sheriff,  was  hardly  attempted  to  be 
maintained,  and  is  at  any  rate  groundless ;  the  seventh,  which  rests  on  alleged  want  of 
jurisdiction  by  the  Sheriff  over  the  pursuer,  was  not  even  alluded  to  at  the  debate,  and 
in  the  circumstances  seems  to  be  clearly  unfounded.  The  same  observation  applies  to 
the  first  head  of  the  fifth  reason,  while  the  plea  stated  in  the  sixth  reason,  and  also  an 
objection  that  the  deliverances  under  reduction  were  irr^ularly  made,  in  respect  of  the 
want  of  due  notice  to  the  pursuer,  or  to  any  party  having  authority  to  act  for  him,  were 
substantially  departed  from  and  are  without  merits.    The  eighth  reason,  as  regards  the 
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[16]  terms  of  the  27th  section  and  of  the  54th  section  are  conclusive.  On  the  27th  section 
alone,  I  think  the  power  would  belong  to  the  Sheriff,  in  regard  to  all  dis-  [16]  -cussions 
carried  on  before  him  in  which  the  Court  of  Session  had  been  in  use  to  award  expenses. 
The  provision  in  the  54th  section  is  a  general  and  comprehen-  [17]  -sive  regulation 

special  grounds  there  taken  was  not  insisted  in.  Finally,  there  are  others,  and  par- 
ticularly the  various  heads  into  which  the  tenth  reason  is  subdivided,  which  plainly 
resolve  into  pleas  of  error  in  judgment  on  the  part  of  the  Sheriff  and  which,  if  the 
interlocutors  complained  of  are  not  vulnerable  on  other  grounds,  there  can  be  no  doubt 
cannot  be  made  available  to  set  them  aside  in  the  present  action.  This  matter  shall  be 
afterwards  adverted  to  in  noticing  some  of  the  reasons  of  reduction  which  are  said  by 
the  pursuer,  on  the  one  hand,  to  found  a  plea  of  excess  of  power  on  the  part  of  the 
sheriff,  and  by  the  defenders,  on  the  other,  to  go  no  further  than  a  plea  of  error  in 
judgment. 

"  Except  where  the  deliverances  of  the  Sheriff  are  declared  to  be  final,  and  not 
subject  to  review  in  any  court,  or  in  any  manner  of  way  whatever,  as  is  done  by  the 
47th  and  49th  sections,  with  reference  to  the  deliverances  appointing  and  confirming 
the  election  of  the  interim  factor,  it  is  provided  by  the  128th  section,  that  it  shall  be 
competent  to  bring  any  deliverance  of  the  Sheriff  under  review  of  the  Court  of  Session, 
by  an  appeal  lodged  in  the  manner  and  within  the  time  thereby  prescribed,  '  failing 
'  which  the  same  shall  be  final.' 

^'  If  the  deliverances  of  the  Sheriff  in  the  present  case  upon  the  matter  of  expenses 
were  not  tdtra  vires,  they  were  reviewable  in  the  manner  provided  by  the  128th  section, 
and,  failing  the  permitted  course  of  review  being  adopted,  they  became  absolutely  final. 
Review  by  reduction  is  excluded. 

*'Then,  again,  in  the  general  case,  where  a  statutory  jurisdiction  is  given  to  an 
inferior  tribunal,  the  rule  is,  that  if  in  the  exercise  of  that  jurisdiction  the  inferior 
judge  exceeds  his  powers,  his  deliverances  or  decrees  may  be  quashed  and  annulled  by 
the  controlling  powers  of  the  Supreme  Court,  and  this  although  the  statute  shall  pro- 
vide for  the  finality  of  his  deliverance  or  decree  to  the  exclusion  of  all  reviews,  such 
provision  of  finality  being  held  to  apply  only  to  deliverances  or  decrees  made  within  the 
limits  of  the  power  or  jurisdiction  conferred,  and  where  the  ground  of  impeachment 
truly  resolves  into  an  objection  of  error  in  judgment.  It  has  been  pleaded  by  the 
defenders,  that  the  present  case  is  taken  out  of  the  general  rule,  and  the  action  rendered 
incompetent,  even  supposing  there  had  been  an  excess  of  power  on  the  part  of  the 
Sheriff;  and  this  for  two  reasons  : — 

**  1.  It  is  said  that  the  rule  does  not  apply  where  the  statute  provides  a  mode  of 
submitting  the  deliverance  of  the  inferior  judge  to  the  review  of  the  higher  Courts  and 
declares  a  finality  of  the  deliverance,  failii^  that  mode  of  review  being  taken,  in  which 
case  it  is  contended,  that  the  finality  of  the  deliverance  becomes  absolute,  if  it  be  not 
submitted  to  review  in  the  statutory  form,  and  various  decisions  were  cited  in  support 
of  this  proposition.  [Aberdeenshire  Trustees,  12th  June  1811,  (Baron  Hume,  262;) 
Cook,  l7th  May  1823,(2  Shaw,  286;)  Campbell,  28th  June  1823,  (2  Shaw,  392;) 
Craigie,  11th  February  1826,  (4  Shaw,  463 ;)  Alexander,  2d  December  1828,  (7  Shaw, 
117;)  Sim,  24th  February  1831,  (9  Shaw,  507;)  Campbell,  24th  February  1835,  (13 
Shaw,  535 ;)  and  authorities  cited  in  the  above  cases.] 

'*Into  the  different  points  raised  and  determined  in  the  cases  founded  on,  it  is 
unnecessary  to  enter ;  they  arose  under  statutes  by  which  (to  state  the  thing  generally) 
an  appeal  from  the  primary  court  was  allowed  by  the  words  '  shall  and  may '  appeal,  or 
*  shall  and  may  be  lawful '  to  appeal,  and  where  it  was  provided  that  the  decision  upon 
appeal  should  be  final  and  conclusive.  Without  adverting  to  the  cases  in  detail,  the 
result^  in  so  far  as  they  bear  upon  the  present  question,  appears  to  the  Lord  Ordinary 
to  be  this,  that  in  matter  of  ordinary  review,  (and  waiving  the  determination  of  the 
point  of  whether  the  finality  of  the  judgment  of  the  permitted  court  of  appeal  was 
declared  in  terms  sufficient  to  exclude  all  review  of  its  deliverances  by  the  Court  of 
Session,)  the  party  aggrieved  by  the  decision  of  the  primary  court  cannot  bring  it  at 
once  before  the  Court  of  Session,  but  must,  in  the  first  instance  at  least,  take  the  judg- 
ment of  the  Court  to  which  it  was  provided  that  an  appeal  should  lie ;  but  that  where 
the  ground  of  complaint  is  excess  of  power,  the  Court  of  Session  may  be  at  once  resorted 
to  without  appealing  to  an  intermediate  court,  and  this  whether  the  jurisdiction  of  tbe 
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intonded  to  indade  all  cases — though  introduced,  like  many  other  provisions  in  this  Act, 
in  an  awkward  manner.  Neither  do  I  think  that  there  is  [18]  any  doubt,  that  from 
the  time  competition  commences  under  the  45th  section,  by  objection  stated  to  the 
Sherifi^  on  which  he  may  then  hear  parties  and  decide  [19]  or  prepare  for  future 

primary  court  be  in  matter  entirely  statutory,  in  which  the  Court  of  Session  had 
originsJly  no  jurisdiction^  or  in  matter  in  which  this  Court  had  original  jurisdiction. 
In  these  cases,  therefore,  there  is  no  warrant  for  the  conclusion  that  where,  by  the 
statute  conferring  jurisdiction,  there  is  a  prescribed  course  of  review,  the  remedy,  even 
for  a  wrong  alleged  to  be  done,  by  the  primary  court  having  exceeded  its  powers,  can 
cmly  be  obtained  through  the  permitted  medium,  and  that  if  that  course  is  not  resorted 
to  within  the  prescribed  time  from  the  date  of  the  deliverance  complained  of,  the  result 
is  its  absolute  finality. 

**  But^  in  the  present  instance,  there  is  this  peculiarity  differing  it  from  those  referred 
to,  that  the  appeal  permitted  from  the  deliverance  of  the  Sheriff,  within  a  certain  fixed 
time^  is  a  direct  appeal  to  this  Court ;  and  keeping  that  in  view,  and  also  the  nature  of 
the  matters  to  be  dealt  with  by  the  Sheriff,  and  the  general  spirit  and  policy  of  the 
statute,  which  alike  point  to  sdl  questions  that  may  be  raised  before  the  Sheriff, 
being  forthwith  definitely  and  finally  disposed  of,  it  is  contended  that  it  must  be  held 
that  the  sound  construction  of  the  provision  for  review  is,  that  it  applies  to  every  ground 
of  complaint  against  the  Sheriffs  deliverances,  and  that,  failing  tbe  party  availing  him- 
self of  it^  they  become  absolutely  final. 

"  The  Lord  Ordinary  has  not  been  able  to  satisfy  himself  of  the  correctness  of  this 
view  of  the  provision  of  the  128th  section  of  the  Act.  It  will  be  observed,  that  two 
daases  of  cases  of  finality  are  thereby  provided  for — those  where  the  Sheriff's  deliver- 
ances are  final,  and  without  any  power  of  review,  and  those  where  they  are  made  final, 
failing  the  permitted  appeal  to  this  Court  being  taken.  In  the  first,  the  finality  declared 
would  not  exclude  redress  by  this  Court  where  there  had  been  an  excess  of  power  com- 
mitted, and  it  does  not  appear  to  have  been  contemplated  that  the  finality  in  the  second 
should  be  of  a  more  stringent  character  than  tbat  in  the  first.  The  extent  of  the  finality 
would  seem  to  be  the  same  in  both  ;  and  therefore  not  to  be  such  as  in  either  case  to 
present  a  bar  to  having  the  deliverance  set  aside  by  this  Court  on  the  ground  of  excess 
of  power.  In  both  instances,  the  deliverances  which  the  provision  of  the  section  had 
in  view,  were,  it  is  apprehended,  deliverances  under  the  Act — that  is,  deliverances 
within  the  powers  of  the  Sheriff— deliverances  which  were  competent,  and  not  those 
which  were  incompetent  from  defect  of  power.  It  could  hardly  be  intended  that  any- 
thing done  by  the  Sheriff,  which  he  had  not  power  given  to  do,  and  wh?ch  in  itself, 
therefore^  was  strictly  a  nullity,  should  be  rendered  valid  and  effectual  to  bind  the  party 
prejudiced  by  the  lapse  of  twenty-one  days  from  the  date  of  the  interlocutor.  Such 
deliverances  are  not  deliverances  under  the  Act,  and  not  being  so,  they  are  not  within 
the  meaning  of  the  provision  for  appeal  on  reviews.  Reviews  of  deliverances  under  a 
statutory  jurisdiction,  when  permitted,  implies  the  revision  of  something  done  within 
the  powers  of  the  judge,  although  it  may  be  erroneously  done,  and  not  of  something 
done  which  is  liable  to  be  quashed  on  the  ground  of  excess  of  power.  And  this 
construction  of  the  provision  is  confirmed  by  the  cases  previously  adverted  to,  (if  the 
Lord  Ordinary  is  right  in  what  he  has  stated  to  be  their  import,)  by  which  it  was  held 
that  a  provision  for  a  particular  course  of  review,  with  a  declared  finality,  did  not  apply 
to  deliverances  complained  of  in  respect  of  excess  of  power — that  there  the  sanctioned 
course  need  not  be  resorted  to,  although  in  ordinary  matters  of  review  it  required  to  be 
so ;  for  this  implies  that  a  provision  for  a  sanctioned  course  of  review,  and  the  finality 
declared  in  relation  to  it,  is  to  be  taken  as  having  reference  only  to  deliverances  made 
within  the  powers  of  the  judge  acting  under  the  statutory  jurisdiction  in  the  exercise  of 
which  they  are  made. 

**  2.  The  second  specialty  relied  on  by  the  defenders,  although  in  some  respects  a 
separate  plea,  must  be  viewed  in  combination  with  the  first,  and  the  defenders'  argument 
upon  it,  the  one  aiding  and  supporting  the  other.  It  is  founded  on  the  circumstance, 
that^  according  to  the  provisions  of  the  statute,  the  process  of  sequestration  is  a  Court 
of  Session  process,  the  Sheriff  acting  under  a  remit  from  the  Court.  Hence  it  was 
remarked,  the  process  continues  to  be  one  and  the  same — the  proceedings  before  the 
Sheriff  being  part  of  it,  which  it  is  provided  may  be  conducted  before  him ;  and  there- 
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disciUHdon  and  decisioDi^  the  expense  of  such  competition  is  expense  in  the  Sheiiff-«aur<, 
in  the  sense  in  which  the  term  is  used  in  this  statute. 

[20]  The  whole  duties  of  the  Sheriff,  under  this  statute,  are  performed^  it  is  true, 
in  a  manner  and  in  a  course  of  procedure  different  from  the  ordinary  business  of  his 

fore  it  was  argued,  that  the  mode  of  review  provided  must  be  held  to  comprehend  every 
ground  competent,  and  that  by  it  alone  redress  can  be  obtained,  whether  wrong  has 
been  committed,  by  the  Sheriff  going  beyond  what  he  had  power  to  do,  or  by  merely 
falling  into  error  in  matters  in  regard  to  which  power  is  conferred.  True,  it  is  under  a 
remit  from  the  Bill-Chamber  that  the  Sheriff  acts ;  the  initiative  is  in  the  Bill-dhamber, 
but  when  the  proceedings  come  before  the  Sheriff,  they  do  so  for  certain  special  purposes 
only,  to  which  his  powers  are  confined,  and  in  which  he  acts  under  a  purely  statutory 
jurisdiction,  the  whole  being  the  creature  of  statute  ;  and  in  the  matter  of  the  election  of 
interim-factor  and  trustee,  every  thing  may  end  before  him.  In  this  situation,  if,  apart 
from  the  circumstance  of  the  sequestration  originating  in  the  Bill-Chamber  of  the  Court 
of  Session,  the  present  action  would  be  competent,  the  Lord  Ordinary  is  not  prepared 
to  hold  that  that  peculiarity  is  sufficient  to  turn  the  scale,  and  render  the  action 
incompetent. 

"  Passing  then  from  the  objections  to  the  competency  of  the  action,  the  grounds  of 
reduction  may  be  shortly  adverted  to.  Can  it  be  supported  upon  any  of  the  reasons  set 
forth  1  Or,  in  other  words,  has  the  Sheriff  in  the  deliverances  complained  of  gone 
beyond  his  powers  1 

'*  (1.)  It  is  said  by  the  pursuer,  first,  that  no  expenses  incurred  in  proceedings  before 
the  Sheriff  can  be  awarded  to  the  one  party  against  the  other,  these  expenses  not  being 
incurred  in  the  competition  to  which  the  statute  in  the  54th  section  refers ;  that  com- 
petition only  commencing — if  it  takes  place  at  all — after  the  deliverance  of  the  Sheriff 
declaring  the  election.    And  second,  that  if  these  expenses  can  in  any  case  be  given, 
they  cannot  be  awarded  by  the  Sheriff,  who  has  no  power  to  that  effect,  but  can  only 
be  ordered  to  be  paid  by  this  Court,  in  the  event  of  the  matter  being  brought  before  it 
by  appeal.     To  the  first,  an  answer  will  be  found  in  the  terms  of  the  46th,  47th,  48th, 
and  49th  sections  of  the  Act,  and  those  of  the  54th  section  itself,  which  makes  provision 
for  the  payment  of  expenses  in  the  competition.     It  is  thereby,  it  is  apprehended,  put 
beyond  aU  doubt,  that  the  word  'competition'  applies  to  proceedings  before  the 
Sheriff  prior  to  the  deliverance  declaring  the  person  whom  he  finds  to  be  dected  trustee, 
as  well  as  to  proceedings  subsequent, — if  any — ^that  these  prior  proceedings  may  con- 
stitute a  'competition'  in  the  sense  of  the  Act)  although  there  should  be  none  by 
appeal  to  this  Court ;  and  that  it  is  the  expenses  of  these  prior  proceedings  which,  as 
the  expenses  of  the  competition  the  54th  section  provides  for,  shall  be  ordered  to  be 
paid  by  the  unsuccessful  party  to  the  successful  party,  just  as  much  as  the  expenses  of 
subsequent  proceedings,  should  any  take  place.    To  the  second,  it  appears  to  be  a 
sufficient  answer,  that  there  is  nothing  in  the  terms  of  the  54th  section — taken  along 
with  the  other  provisions  in  r^ard  to  a  competition — to  indicate  that  it  is  only  where 
there  has  been  an  appeal  that  expenses  can  be  ordered  to  be  paid ;  and  which  is  then 
to  be  done  by  this  Court.    On  the  contrary,  as  these  provisions  prove  that  the  statute 
contemplates  that  there  may  be  a  competition  in  the  Sheriff-court,  and  terminating  theie ; 
and  as  the  54th  section  provides  for  the  awarding  expenses  incurred  in  the  competition 
for  the  office  of  trustee — *  either  before  the  Sheriff-court  or  any  other  court ' — the  sound 
inference  is,  that  expenses  may,  or  rather  must  be  ordered  to  be  paid  by  the  one  party 
to  the  other,  where  the  competition  has  been  solely  before  the  Sheriff,  and  has  never  gone 
into  any  other  court ;  and  that,  in  that  case,  the  Sheriff  before  whom  the  proceedings 
have  been  had,  must  have  the  power  to  make  the  requisite  order.     Upon  this  point,  the 
provision  in  the  27th  section  in  regard  to  the  powers  of  the  Sheriff,  may  also  be  referred 
to.     In  relation  to  both  the  above  pleas,  the  pursuer  founded  on  the  practice  under  the 
former  statute,  and  cited  the  case  of  Berry,  1st  February  1825.     But  the  27th  and 
28th  sections  of  that  statute  are  very  differently  expressed  from  those  in  the  existing 
Act  relating  to  the  election  of  a  trustee,  and  the  payment  of  expenses ;  and  the  pro- 
ceedings in  the  election  also  take  a  different  shistpe.    The  practice  under  the  one 
Act,  therefore,  cannot  be  of  weight  in  regulating  that  to  be  observed  under  the  other. 

"(2.)  It  is  contended,  that  esto,  in  some  cases,  the  Sheriff  might,  in  terms  of  the 
54th  section  of  the  Act,  competently  order  the  expenses  of  the  proceedings  before  him 
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coart ;  and  lie  never  holds  a  court,  properly  speaking,  when  hearing  and  disposing  of 
sQch  cases.  Bat  the  only  expense  which  can  occur  before  him  arises  in  these  discus- 
sions,  and  the  objection  on  the  expression  "Sheriff-court"  would  equally  prevent,  if 
well  founded,  the  Court  of  Session  awarding  any  of  the  expenses  before  the  Sheriff. 

in  the  election  of  a  trustee,  '  to  be  paid  by  the  unsuccessful  party  to  the  successful 
'  party ; '  and  that  esto  the  word  *  party '  m^ht  be  construed  to  mean  the  two  sets  of 
eieditors  promoting  the  nomination  of  different  individuals  to  the  office,  the  Sheriff  in 
the  present  case  was  funettis  by  the  appeal  taken  by  the  pursuer  and  Mr.  Bell  to  this 
Court  against  the  deliverance  declaring  Mr.  Lindsay  to  be  elected,  and  that  after  that, 
if  such  expenses  could  be  decerned  for  at  all,  it  could  be  by  this  Court  alone.  The 
answer  is  thought  to  be  conclusive,  that  whatever  might  be  the  case,  if  the  appeal  had 
been  insisted  in  and  come  to  a  decision  in  this  Court,  the  state  of  things  is  here  entirely 
different ;  the  appeal  having  been  withdrawn,  by  which  the  case  came  to  stand  in  pre- 
dseiy  the  same  situation  as  if  no  appeal  had  ever  been  entered,  and  the  whole  matter 
had  remained  before  the  Sheriff  to  be  disposed  of  by  him  as  the  statute  directs,  both  as 
to  the  ordering  payment  of  expenses,  and  the  confirmation  of  the  trustee ;  that  this  is 
the  true  state  of  the  ease,  and  the  deliverance  of  the  Sheriff  in  the  question  of  power 
must  be  dealt  with  upon  that  footing. 

'*  (3.)  Supposing  the  preceding  grounds  of  reduction  to  be  repelled,  it  is  further 
maintained,  that  under  the  provisions  of  the  54th  section,  that  '  the  expenses  shall  be 
*  ordered  to  be  paid  by  the  unsuccessful  party  to  the  successfal  party,'  the  Sheriff  had  no 
povrer  to  find  the  pursuer  and  Mr.  Bell,  one  set  of  creditors,  liable  in  expenses  to  the 
defenders,  another  set  of  creditors,  but  could  only  order  them  to  be  paid  by  the  unsuc- 
cessful candidate  to  the  successful  one,  they  being  the  persons  alone  designated  by  the 
term  *  party.' 

'*This  plea  proceeds  on  the  assumption,  that  the  Sheriff  has  jurisdiction  in  the 
matter  of  expenses.  And  therefore,  granting  that,  according  to  the  sound  construction 
of  the  provision,  the  expenses  incurred  and  to  be  found  due  ought  to  have  been  made 
payable  by  the  unsuccesisful  candidate,  it  may  be  doubted  whether,  in  disposing  of  the 
question  of  expenses  as  he  did,  the  Sheriff  committed  any  thing  but  error  in  judgment 
in  the  matter  in  which  he  had  a  competency  to  decide,  and  consequently,  whether,  if 
the  pursuer  felt  himself  i^grieved,  he  was  not  bound  to  seek  rodress  by  the  mode  of 
review  which  the  statute  provides. 

**  But  in  an  opposite  view  it  is  conceived  that  the  restricted  interprotation  put  by 
the  pursuers  upon  the  term  '  party '  is  not  well  founded.  It  may  be,  and  it  frequently 
happens,  that  the  persons  to  be  proposed  as  trustees  aro  not  previously  informed  of  this, 
or  that  ii  informed  they  nevertheless  do  not  authorize  their  being  made  parties  to  the 
proceedings,  and  have  no  connexion  as  such  with  the  competition,  only  coming  into 
proper  contact  with  the  sequestration  after  the  deliverance  of  the  Sheriff  declaring  on 
whom  the  election  has  fallen,  when  the  competition,  which  had  antecedently  been  carried 
on  by  those  supporting  the  nomination  of  the  different  persons  proposed  for  the  office, 
may  either  terminate  by  the  Sheriff's  deliverance  being  acquiesced  in,  or  may  be  con- 
tinued by  its  being  applied  against.  Accordingly,  referring  to  the  46th,  47th,  48th,  and 
49th  sections,  it  will  be  found  that  they  speak  of  a  '  competition,'  and  of  '  parties,'  to  it 
prior  to  the  deliverance  by  the  Sheriff  declaring  whom  he  finds  to  be  elected,  and  while 
as  yet  thero  might  be  no  parties  to  it  but  the  opposing  sets  of  creditors.  *  Parties'  aro 
to  be  heard  in  the  competition.  '  Parties '  aro  to  lodge  notes  of  objection,  and  so  on, 
meaning  not  the  individuals  proposed  for  the  office,  but  those  supporting  their  election. 
These  sections  assume  that  thero  may  be  a  competition  and  parties  to  it,  independent 
altogether  of  the  persons  proposed  for  the  office,  who  may  never  be  parties  to  the  com- 
petition, which  may  end  with  the  deliverance  declaring  the  election.  In  the  present 
instance,  the  parties  to  the  competition  beforo  the  Sheriff,  (and  it  was  only  beforo  him 
that  thero  was  any,  the  appeal  taken  against  his  deliverance  upon  it  having  been  with- 
drawn,) and  to  whom  the  above  provisions  apply,  were,  on  the  one  hand,  the  pursuer 
and  Mr.  Bell,  who  proposed  and  voted  for  Mr.  Trail  and  others,  and  stated  objections 
to  the  votes  of  the  creditors  promoting  the  appointment  of  Mr.  lindsay,  and  opposed  his 
election ;  and,  on  the  other  hand,  the  creditors  by  whom  the  proposal  of  Mr.  Lindsay  for 
(he  office  was  supported,  of  whom  the  defenders  aro  those  whose  claims  to  vote  were 
considered  by  the  Sheriff  and  sustained,  and  by  whose  votes  his  election  was  carried. 
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On  the  second  point,  I  entertain  yery  great  hesitation.  I  think  the  error  of  the 
Sheriff  approaches  so  nearly  to  excess  of  power,  according  to  the  strictest  definition  of 
that  ground  of  reduction,  that  if  the  majority  of  your  Lordships  had  concurred  in  that 
result,  I  should  have  acquiesced.     As  there  is  diiOference  of  opinion,  I  have  been  com- 

Neither  Mr.  Trail  nor  Mr.  Lindsay  were  parties  to  the  proceedings,  or  to  the  competition, 
till  Mr.  Trail  entered  his  appeal  against  the  Sheriff's  deliverance,  which  was  fallen  fiom. 
Then  by  the  54th  section,  it  is  made  competent  not  merely  to  a  '  competitor ' — that  is, 
to  any  person  who  may  have  been  proposed  to  the  meeting  to  be  trustee — but  to  <  any 
'  creditor '  to  appeal  against  the  Sheriff's  deliverance,  declaring  the  election  of  the  trustee, 
(in  the  present  case  the  abortive  appeal  was  presented  by  the  pursuer  as  a  creditor,  as  well 
as  by  Mr.  TraU,)  and  at  the  conclusion  of  this  section  is  inserted  the  provision  for  the  order 
to  be  given  for  the  expenses  of  the  competition.  Reviewing  all  these  clauses  of  the  statute, 
the  Lord  Ordinary  is  of  opinion,  that,  agreeably  to  the  sound  construction  of  that  pro- 
vision, the  Sheriff  was  warranted  in  ordering  the  expenses  of  the  competition  to  be  paid 
by  the  pursuer  and  Mr.  Bell  to  the  defenders ;  and  that  therefore,  in  doing  so,  he  did 
not  exceed  his  powers. 

"  It  was  said  that)  upon  this  construction,  all  the  creditors  who  voted  might  be  liable 
singuli  in  eolidum  for  the  whole  expenses,  and  the  case  was  put  of  a  creditor  for  a 
trifling  sum  being  thus  subjected ;  and  others  were  figured  which  showed,  as  it  was 
alleged,  that  it  might  be  productive  of  great  injustice.     The  mere  voting  could  not,  it 
is  apprehended,  draw  after  it  the  supposed  consequences.     It  is  only  when  a  creditor 
goes  further  by  objecting  to  opposing  votes,  or  supporting  his  own  as  in  competition 
with  others  in  the  question  of  election,  that  he  makes  himself  a  party  to  the  competition. 
And  although  it  were  granted  that,  adopting  the  construction  of  the  provision  which  the 
Lord  Ordinary  holds  to  be  the  just  one,  questions  of  difficulty  may  arise  in  regard  to 
the  liability  of  particular  creditors,  that  would  be  no  reason  for  rejecting  it.     Here  no 
such  question  presents  itself,  for  the   pursuer  and  Mr.  Bell  were   indisputably  the 
individual  creditors  by  whose   nomination   and  support   of    Mr.   Trail  and  others 
to  be  trustee  in  succession,  and  opposition  to  that  of  Mr.  Lindsay  and  others,  the 
expenses  incurred  in  the  competition  were  occasioned.     And  it  will  be  observed,  that 
upon  the  construction  advocated  by  the  pursuer,  results  which  are  apparently  quite 
inconsistent  with  the  provisions  of  the  statute  would  ensue,  because,  in  accordance  with 
it)  large  expenses  might  be  wrongously  caused  by  creditors  raising  a  competition  with 
the  rest  of  the  creditors,  who  were  entitled  to  the  choice  of  the  trustee,  for  which  no 
relief  could  be  obtained,  inasmuch  as  the  person  proposed  for  the  office  by  the  former 
might  be  subject  to  no  liability  for  such  expenses,  being  no  party  to  the  proceedings, 
the  creditors  themselves  being  the  real  and  only  parties  by  whom  the  competition  had 
been  carried  on. 

"  (4.)  But  then,  founding  upon  the  132d  section  of  the  Act,  it  was  urged  as  a  reason 
of  reduction,  that  in  allowing  a  larger  sum  of  expenses  in  respect  of  the  attendance  of 
Mr.  Scotland  at  the  proceedings  on  behalf  of  the  defenders  than  would  have  been 
chargeable  by  a  practitioner  in  the  Sheriff-court,  the  Sheriff  has  gone  beyond  his  powers. 
It  was  admitted  at  the  debate,  that  the  effect  of  the  objection,  if  sustained,  could  only 
be  to  have  the  judgment  of  the  Sheriff  corrected  to  the  extent  of  the  excess. 

*'  Of  this  plea,  as  of  the  one  immediately  before  adverted  to,  it  is  a  condition  that 
the  Sheriff  has  jurisdiction  in  the  matter  of  expenses.  Does  it  then  resolve  into  any 
thing  more  than  error  of  decision  ?  He  has,  it  is  alleged,  taxed  the  account  of  expenses 
according  to  a  wrong  table  of  fees.  Be  it  so.  Was  the  remedy  not  by  appeal  under 
the  126th  section,  and  not  by  reduction  on  the  ground  of  excess  of  power]  But  let  the 
true  grounds  of  the  Sheriff's  interlocutor  be  attended  to.  The  defenders  had  contended, 
that  the  provision  of  the  13  2d  section  did  not  apply  to  a  case,  in  which,  from  its 
intricacy  or  otherwise,  extraordinary  professional  assistance  was  necessary;  and  they 
submitted  that  this  was  clearly  the  character  of  the  present  case,  and  that  the  non- 
application  of  the  ld2d  section  was  the  more  especially  clear,  seeing  that  the  pursuer 
himself  was  a  practitioner  before  the  Supreme  Courts,  who  had  acknowledge  of  the 
affairs,  attended  the  meetings  at  Inverary,  and  had  counsel  with  him  to  support  his 
views  and  those  of  the  creditors  who  might  concur  with  him.  Upon  considering  the 
point)  the  Sheriff  was  satisfied  that  the  132d  section  did  not  apply  to  the  effect  of 
limiting  the  defender's  claim  for  expenses,  in  relation  to  the  attendance  of  Mr.  Scotland 
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polled  to  consider  more  caiefolly  the  grounds  on  which  the  reduction  can  be  sustained 
in  reference  to  this  second  point,  and  I  am  not  satisfied  that  there  are  safe  grounds  for 
sustaining  it  as  competent.  I  find  great  difficulty  in  drawing  any  solid  distinction 
between  this  case  and  very  many  other  judgments  in  the  prepress  of  a  sequestration, 
which  might  also  be  termed  or  shown  to  be  violations  of  some  of  the  statutory  provi- 
sions, but  are  still  appealable  judgments,  and  not  brought  under  review  by  appeal. 
Ample  opportunity  of  appeal  Ib  provided,  as  well  as  the  right  of  appeal  in  regard  to  every 
part  of  the  procedure  in  a  sequestration,  with  one  exception  oidy.  The  case  has  no 
resemblance  to  the  situation  of  the  creditors  in  the  recent  case  from  Dundee,  (Boyack  v, 
Milne,)  in  which  your  Lordships  desired  me  to  state,  that  we  held  it  to  be  of  the  utmost 
importance,  that,  from  the  very  irregularity  complained  of,  the  absent  creditors  did  not 
know,  and  had  no  means  of  knowing,  that  the  second  meeting  for  approval  of  composi- 
tion had  taken  up  a  new  offer,  and  that  the  Sheriff  and  Ordinary  had  approved  of  the 
same,  and  hence  had  no  opportunity  of  appeal,  even  if  the  statute  gave  the  right. 

This  judgment  relates  to  a  point  as  to  which  the  opportunity  and  right  of  appeal  are 
clear.  The  party  here  got  the  Sheriff-depute  to  supersede  extract  that  he  might  appeal. 
He  does  not  do  so.  The  judgment  becomes  final,  by  the  express  provision  of  the  statute. 
Many  months  after  he  brings  his  reduction.  The  principle  of  the  case  of  Dixon  v, 
Edington,  and  various  other  cases 'on  the  former  statute  are  here  directly  in  point;  for 
in  these  the  direct  violation  of  the  statute  was  assumed,  but  the  party  had  the  power  of 
appealing  to  the  Court  against  the  proceedings,  and  did  not ;  and  the  reduction  was 
held  to  be  incompetent.  Here  the  mode  of  redress  was  clear  and  simple.  That  was 
neglected.  The  deliverance  is  final ;  and,  if  reduction  shall  now  be  sustained,  I  foresee 
the  greatest  embarrassments  from  proceedings,  believed  to  be  final  by  all  the  creditors, 
being  opened  up  long  after  by  reductions  at  the  instance  of  a  party,  who,  having  full 
opportunity  of  appealing,  and  having  obtained  even  additional  time  for  that  purpose, 
acquiesces,  and  leads  all  others  to  go  on,  in  reliance  on  the  declaration  of  the  statute, 
that  the  judgment  is  final.  The  safer  course  is  to  hold  that  the  reduction  is  incom- 
petent, seeing  that  the  party  had  [21]  complete  means  of  obtaining  redress.  But  I 
r^ret  much  that  the  pursuer  did  not  appeal.  The  decision  of  the  Sheriff  sanctions  a 
great  abuse,  in  direct  violation  of  a  plain  and  universal  rule  of  the  statute  as  to  expenses, 
The  notion  that  this  rule  is  not  to  apply  to  a  case  in  which  the  opposite  party  may  take 
the  aid  of  advice  from  Edinburgh — to  what  Mr.  Patton  called  an  emergency,  but  which 
is  exactly  the  very  case  described  in  the  statute,  that  of  Edinburgh  agents  appearii^, 
whether  on  one  or  both  sides,  seems  to  me  to  be  perfectly  ludicrous.  And  then  the 
evils  from  such  an  abuse  are  exhibited  in  this  case  in  the  most  flagrant  manner,  for  you 
have  an  account  of  L.92  sustained  for  a  discussion  on  two  or  three  days  before  the 
Sheriff-substitute  at  Inverary,  owing  to  the  employment  of  the  Edinburgh  agent, 
and  his  double  journeys  and  expenses,  as  well  as  the  account  of  the  country  agent. 
Such  a  case,  however,  will  never  occur  again ;  for  no  Sheriff,  after,  I  trust,  the  unani- 
mous expression  of  the  opinion  of  the  Court,  will  ever  sanction  charges  thus  directly 
contrary  to  a  plain  and  most  salutary  rule  of  the  statute. 

at  the  competition,  as  insisted  for  by  the  pursuer ;  and  the  rule  of  taxation,  which  he 
accordingly  acted  upon  as  being  sanctioned  by  the  auditor  of  the  Court  of  Session,  he 
explains  in  a  note  to  his  interlocutor  of  26th  September  1842,  to  be  this — 'That  where 

*  a  party  has  himself  incurred  a  particular  expense,  or  adopted  any  given  course  of  pro- 

*  cedure,  he  cannot  object  to  the  expense  of  a  similar  procedure  in  the  account  of  his 
'  opponents ; '  and  he  then  goes  on  to  state  his  reasons  for  giving  effect  to  that  rule  in 
the  present  case.  The  Lord  Ordinary  would  hesitate  to  take  a  different  view  of  the 
point  upon  the  merits.  But,  further,  he  thinks  that^  estOy  it  were  erroneous,  there  was 
no  excess  of  power,  and  that  the  means  of  redress  were  those  sanctioned  by  the  statute, 
viz.,  by  a  note  of  appeal  to  this  Court  against  the  Sheriff's  deliverance  within  the 
appointed  time ;  and  that  the  pursuer  not  having  availed  himself  thereof,  he  cannot  be 
beard  in  this  action. 

*'  The  more  leading  and  important  points  argued  at  the  debate  having  now  been 
adverted  to,  and  at  greater  leng^  than  the  Lord  Ordinary  could  have  wished,  he  shall 
not  add  to  it  by  any  notice  of  others  which  have  appeared  to  him  to  be  of  a  sub- 
ordinate description,  but  which  he  has  not  overlooked  in  pronouncing  the  prefixed 
interlocutor." 
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LoBD  Mia)WTN. — I  concur.  The  first  point  I  consider  to  be  scarcely  pleadable.  As 
to  the  second  pointy  there  is  more  difficulty.  I  certainly  disapprove  of  the  course  the 
Sheriff  took,  but  I  consider  that  it  was  not  more  than  a  mere  error  in  judgment.  Mr. 
Baillie  has  not  appealed,  and  I  think  it  would  be  a  dangerous  precedent  in  sequestration 
law  to  allow  the  decree  to  be  reduced. 

Lord  Moncreiff. — 1.  Not  without  some  difficulty,  I  have  come  to  a  decided  opinion 
on  the  first  point  now  argued — that  the  Sheriff  had  power  by  the  statute  to  give  decree 
for  the  expenses  of  the  competition  before  him. 

I  think  that,  with  due  reference  to  the  change  of  circumstances  which  the  new  Act 
produced,  the  27th  section  of  the  Act,  which  conferred  on  the  Sheriff  all  the  powers 
which  the  Court  of  Session  previously  possessed,  necessarily  imported  the  power  of 
awarding  expenses  against  the  unsuccessful  litigating  party,  although  there  had  been  no 
other  such  declaratory  provisions,  as  in  section  54. 

It  does  not  follow  from  this,  that  what  the  Court  had  decided  in  regard  to  cases 
under  the  old  Act  (as  in  the  case  of  Eobeitson)  must  regulate  in  a  case  under  the  new 
Act.  By  the  former  statute,  there  was  no  proceeding  at  all,  either  in  the  meeting  for 
election  or  before  the  Sheriff,  of  a  judicial  nature.  The  proceedings  of  the  meeting 
were  quite  of  a  different  character  to  be  merely  reported  to  this  Court  for  judgment 

There  is  a  great  change  in  the  new  statute.  Though  the  process  may,  in  mere  form, 
originate  in  the  Bill-Chamber,  substantially  the  process,  when  remitted  to  the  Sheriff, 
goes  on  there,  in  virtue  of  the  powers  conferred  on  the  Sheriff  by  the  statute.  And  the 
essential  matter  is,  that,  in  that  form  of  proceeding,  a  competition  in  the  election  of  a 
trustee,  involving  more  or  less  expense,  may  arise,  which  it  must  be  presumed  the 
legislature  intended  should  be  disposed  of  in  one  way  or  another. 

I  never  had  any  doubt  as  to  the  real  intendment  of  the  statute,  to  vest  a  power  in 
the  Sheriff  to  award  such  costs  or  expenses.  My  difficulty  has  arisen  from  that  which 
we  have  so  often  found  in  this  Act,  the  loose  and  incorrect  forms  of  the  expression  of 
the  enactments. 

However,  I  am  now  of  opinion,  that  giving  a  fair  construction  to  the  27th  section, 
with  reference  to  the  provisions  of  the  new  Act,  it  must  be  held  to  mean  that  there  was 
the  same  power  conferred  of  awarding  the  costs  of  a  litigation  or  competition  which 
existed  under  the  former  statute.  And  as  the  new  Act  clearly  [22]  raised  cases  of  com- 
petition under  the  jurisdiction  of  the  Sheriff,  which  could  not  exist  before,  I  think  ihat 
the  broad  terms  of  the  clause  must  be  held  to  cover  all  that  might  come  under  his 
cognizance  by  virtue  of  that  jurisdiction. 

Thus  I  think  it  must  follow,  that  as  soon  as  the  proceedings  in  the  meetings  for 
election  assumed  the  form  of  a  competition,  requiring  the  judgment  of  the  Sheriff 
judicially,  his  entire  powers  as  acting  judicially,  in  the  matter  of  costs,  must  have 
emerged.     He  came  into  the  same  position  as  the  Court  of  Session  was  in  before. 

Therefore,  if  the  account  decerned  for  does  not  embrace  more  than  the  expense 
properly  incurred  in  that  competition,  it  must  be  taken  to  be  right ;  and  of  the  correct- 
ness of  the  account  in  all  ordinary  matters,  the  Sheriff  must  be  considered  as  the  proper 
judge  under  the  statute. 

2.  But  on  the  second  point  I  have  much  more  doubt  Here  is  a  provision  of  the 
statute,  quite  express  and  imperative,  that  though  an  agent,  however  high  in  Edinburgh, 
may,  in  an  important  case,  act  in  the  Sheriff-<;ourt  for  the  interest  of  his  client^  no 
churge  shall  be  made  beyond  the  rates  allowed  by  the  rules  of  the  Sheriff-court  Nothing 
can  be  more  explicit;  and  the  object  of  the  provision  is  evidently  of  the  greatest 
importance,  according  to  the  principle  of  the  statute. 

Now,  the  decision  of  the  Sheriff  is  not  only  adverse  to  this  positive  enactment^  but 
it  is  pronounced  in  open  disregard  of  it  I  must  presume  it  had  not  been  justly  adverted 
to.  It  is  not  alleged  in  the  Sheriff's  note,  that  he  did  not  hold  the  clause  of  the 
statute  to  apply  to  the  case,  though  the  party  may  make  that  apology  for  him  now.  He 
puts  his  judgment  avowedly  on  tibe  ground  of  a  supposed  practice  of  the  auditor  of  the 
Court  of  Session,  in  which  there  is  no  truth  or  accuracy,  thereby  plainly  declaring  that 
he  is  violating  the  statute,  under  which  alone  he  has  any  power  to  act  at  all,  or  to  give 
decree  for  a  single  penny  of  expenses. 

I  cannot  reconcile  it  to  my  own  conscientious  view  of  ihe  plain  meaning  and  object 
of  the  Act  of  Parliament,  to  sanction  such  a  manifest  abuse  of  it  And,  as  it  has  been 
incorporated  in  the  judgment  sought  to  be  reduced  so  specifically  and  avowedly  as  a 
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dolibeiate  judicial  act^  I  cannot  bat  regard  it  as  a  thing  plainly  vitra  vires  of  the  Sheiriff 
under  this  statute.  If  it  is  so,  I  hold  that  the  party  was  not  bound  to  appeal  against 
it,  though  he  might  have  done  so.  And  when  a  regular  reduction  is  before  me,  it  is 
impoasible  for  me  to  say  that  such  a  decree  can  be  allowed  to  stand. 

I  am  sorry  to  differ  from  my  brethren  on  the  point.  But  I  own  I  regard  it  as 
of  very  great  importance  in  the  execution  of  this  statute ;  and  I  cannot  dischaige  my 
own  mind,  without  expressing  the  opinion  which  I  have  deliberately  formed. 

LoBD  CooKBUBN. — I  am  of  opinion  that  the  interlocutor,  which  has  been  objected 
to  before  us  only  on  two  points,  ought  to  be  adhered  to. 

1.  The  effect  of  the  pursuer's  abandoning  his  appeal,  was,  to  return  the  cause  to  the 
Sheriff  just  as  if  no  such  appeal  had  ever  been  taken.  Now  I  think  it  quite  cle^r,  both 
by  yarioua  implications,  and  under  the  express  words  of  the  statute,  that  the  Sheriff  has 
power  to  awaid  expenses  to  the  successful  against  the  unsuccessful  party  in  the  competi- 
tion. I  cannot  restrict  the  word  ''  parties  "  so  as  to  make  it  apply  only  to  the  candidates 
for  the  trusteeship ;  nor  the  word  "  competition "  so  as  to  make  it  apply  only  to  pro- 
ceedings subsequent  to  the  Sheriff's  declaration  of  the  result  of  the  vote.  The  statute, 
in  accordance  with  the  practical  truth,  plainly  implies  and  supposes  that  there  may  be 
a  competition  before  the  Sheriff  is  allowed  [23]  to  get  this  length,  and  that  a  zealous 
creditor,  besides  merely  proposing,  or  objecting  to,  a  candidate,  and  voting,  may  conduct 
himself  in  such  a  way  as  to  make  himself  truly  the  competing  party.  A  creditor,  who 
will  persist  in  obstructing  and  vexing,  by  pertinacity  and  extravagance,  in  such  a  way  as 
to  make  himself  the  verus  dominus  of  the  tormenting  discussion  he  creates,  is  the  very 
party  the  statute  meant  to  hit. 

2.  I  think  that  the  Sheriff  was  wrong  in  not  adhering  strictly  to  his  own  local  table 
of  fees ;  and  if  his  not  doing  so  had  been  objected  to  by  appeal,  I  presume  that  redress 
would  have  been  given.  But  the  pursuer  failed  to  take  advantage  of  an  opportunity 
given  to  him  by  the  Sheriff  to  appeal,  and  now  tries  this  reduction.  I  think  the  reduc- 
tion incompetent ;  because  to  award  and  to  fix  the  amount  of  the  expenses,  being  within 
the  Sheriff's  jurisdiction,  I  cannot  hold  him  to  have  erred,  except  in  judgment,  in  giving 
too  much.  He  took  too  high  a  table.  It  is  said  that  he  plainly  did  not  intend  to  act 
under  the  statute,  which  restricted  him  to  the  Sheriff's  table,  whereas  he  took  the  Edin- 
burgh one.  But  this  is  a  mere  form  of  stating  the  thing.  It  is  not  alleged  that  he 
meant  to  do  what  he  thought  illegal.  But  his  opinion  was,  that,  in  the  circumstances, 
the  Edinburgh  charges  might  lawfully  be  adopted  as  the  Inverary  rule.  He  was  wrong 
in  this ;  but  it  was  an  error  of  exactly  the  same  sort  as  if  he  had  misapprehended  or 
violated  any  part  of  his  own  Sheriff  table.  In  both  cases  he  merely  sanctioned  too  high 
a  rate.     This  was  an  error,  but  an  error  within  his  jurisdiction. 

The  Court  accordingly  adhered,  with  additional  expenses. 

[Of.  20  &  21  Vict.  c.  19,  s.  4.] 


»o.  6.  VJJJ-  Dtmlop  23.    18  Nov.  1845.    2nd  Div.— Lord  Oaninghame. 

J.  H,  GooDiNGE  Johnstone,  Pursuer. — Monro. 
J,  J.  Hope  Johnstone  and  Others,  Defenders. — H,  J.  Robertson. 

Process— Bedaiming  Note— [Reclaiming  against  Decree  by  default  of  which  Interim 
Eoctract  had  been  aUotoed], — The  Lord  Ordinary  having,  in  respect  of  no  appearance 
on  ttie  part  of  a  pursuer,  sustained  one  of  the  defences,  and  assoilzied  from  the  con- 
clusions of  the  action,  and  allowed  decreet  of  absolvitor  to  ga  out  and  be  extracted 
ad  interim  ; — Held,  (after  a  consultation  of  both  Divisions,)  that  a  reclaiming  note, 
praying  to  be  reponed  against  thia  judgment,  which  had  been  presented  by  the  pursuer 
within  the  reclaiming  days,  was  competent,  although  decree  had  been  previously 
extracted. 

In  this  case,  which  was  an  action  of  reduction  at  the  instance  of  J.  H.  Goodinge 
Johnstone  against  Mr.  Hope  Johnstone  of  Annandale  and  others,  of  certain  titles,  the 
Lord  Ordinary,  upon  the  ith  of  July,  "  in  respect  that  no  appearance  is  now  made  on 
the  part  of  the  pursuer,  sustains  the  second  preliminary  defence ;  assoikies  the  defenders 
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from  the  whole  conclosionB  of  the  libel,  and  decerns ;  finds  the  porsuer  liable  to  [24]  the 
defenders  in  expenses,  &c. ;  allows  the  decreet  of  absolvitor  to  go  out  and  be  extracted 
ad  irUerim" 

The  pursuer,  at  the  first  box-day,  presented  a  reclaiming  note  against  the  decree, 
praying  to  be  reponed.  The  process  not  having  been  borrowed  up  by  him,  the  decree 
had  in  the  mean  time  been  extracted  ad  interim. 

H.  J,  Jtoberison^  for  the  defenders,  objected  to  the  reclaiming  note — ^that  decree 
having  been  extracted,  it  was,  according  to  tjie  72d  section  of  the  A.  S.  11th  July  1828, 
no  longer  competent  The  decree  had  been  regularly  entered  in  the  minute-book ;  and 
if  the  pursuer  had  wished  to  prevent  extract,  he  ought  to  have  followed  the  invariable 
practice  of  borrowing  up  the  process,  which  he  omitted  to  do. 

MonrOy  for  the  pursuer,  contended,  that  the  interlocutor  being  inforo^  and  not  being 
pronounced  upon  failure  to  implement  an  order,  the  section  of  the  Act  of  Sederunt 
referred  to  did  not  apply.  The  remedy  of  reclaiming  against  all  decrees  pronounced 
inforOf  had  been  given  by  the  Judicature  Act,  and  a  reclaiming  note  had  been  here  duly 
presented.  The  decree  could  not  be  competently  extracted  till  the  expiry  of  the 
reclaiming  days ;  or,  at  all  events,  interim  extract  having  been  allowed  to  go  out,  could 
not  have  the  effect  of  shortening  them,  and  taking  away  the  remedy  of  the  statute. 

The  case  was  delayed,  for  the  purpose  of  constdting  (verbally)  with  the  other 
Division  of  the  Court.     Of  this  date. 

Lord  Medwyn,  (the  Lord  Jubticb-Clerk  having  declined  judging,  as  an  heir  of 
entail  in  the  titles  under  reduction.) — ^Although  there  has  been  a  division  of  opinion 
amongst  our  brethren,  it  is  the  opinion  of  the  Court  that  the  reclaiming  note  is 
competent. 

The  objection  was  accordingly  repelled. 


No.  7.  Vm.  Dnnlop  26.    19  Nov.  1845.    lat  Div.— Lord  Murray. 

Walter  Scott  and  Others,  (MaoMillan'b  Trustees.) — SoL-Oen.  Anderson — 

Neaves, 

Samuel  Burd  (Burd's  Eepresentative)  and  John  Miller. — 

Huther/urd — Penney, 

(Conjoined  actions  of  Count  tuid  Beckoning.) 

Proof— Stamp — Receipt — [Production  of  Documents  for  collateral  purposes]. — In  an 
action  of  count  and  reckoning  for  the  adjustment  of  partnership  accounts,  an  unstamped 
acknowledgment  of  the  receipt  of  money  was  tendered  in  evidence  of  the  particular 
partner  by  whom  the  payment  (which  was  admitted  to  have  been  made  to  the  creditor) 
had  been  made :  Held  that  it  was  inadmissible. 

The  question  in  this  case  was,   whether  the  two  following  documents,   being 
unstamped,  were  admissible  in  evidence,  or  were  excluded  by  the  stamp  laws : — 

**  Thomas  MacMillan,  Esquire. 
"  Sir, 
*'  I  have  received  from  you  this  day.  Three  hundred  and  Sixty  six  pounds  9s.  6d. 
in  full  account  rendered  this  day,  of  intromissions  on  account  of  the  late  James  Dickson, 

Esquire. 

"  Your  most  h.  Servant^ 

"  H.  Mitchell." 
"Sir, 
"  I  have  this  day  received  from  you,  Two  thousand  Six  hundred  and  [26]  Twenty 
pounds,  also  Twenty  Six  pounds  fifteen  shillings  and  sevenpence,  as  interest  due  thereon 
to  this  date. 

"Your  mo.  h.  Servant^ 
•  "H.  Mitohell. 

"  Edinburgh,  22d  Feb.  1826. 
"  Thomas  MacMillan,  Esq.,  W.S." 


i 
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The  question  arose  under  two  conjoined  actions  of  count  and  reckoning,  for  the 
purpose  of  adjusting  the  partnership  accounts  of  Burd,  MacMillan,  and  Miller,  a 
company  which  for  some  time  carried  on  business  as  law-agents  in  Edinburgh.  The 
partners  consisted  of  Melville  Burd,  deceased,  Thomas  MacMiUan,  deceased,  and  John 
Miller.  The  one  action  was  at  the  instance  of  MacMillan's  Trustees,  and  the  other  at 
the  instance  of  Burd's  Representative,  and  Miller.  In  the  course  of  the  accounting 
thus  entered  upon«  it  became  necessary  to  balance  the  accounts  of  the  company,  and 
of  the  different  partners  throughout  their  whole  transactions,  so  as  to  show  in  particular 
what  became  of  the  company's  funds,  how  far  any  one  partner  was  in  advance  for  the 
rest^  and  what  ultimate  amount  was  due  to  or  by  them  respectively.  Among  the  trans- 
actions of  the  company  requiring  in  this  way  to  be  taken  into  view,  were  those  with 
Dixon's  trustees,  who  were  for  some  years  the  company's  clients,  and  whose  funds  to  a 
Gonsideiable  extent  were  left  for  a  time  in  the  company's  hands. 

The  existence  of  a  debt  of  about  L.3000  due  by  the  company  to  Dickson's  trustees, 
at  Martinmas  1825,  was  proved  by  the  books  of  the  company,  and  the  extinction  of  the 
debt  prior  to  Whitsunday  1826,  was  proved  by  the  admission  of  Dickson's  trustees,  and 
by  the  entries  in  their  books,  as  well  as  by  a  letter  from  their  factor  to  the  agent  for 
MacMillan's  trustees,  in  the  following  terms : — "  In  answer  to  your  letter  of  yesterday, 
I  am  not  aware  of  any  balance  being  due  the  estate  of  the  late  James  Dickson,  Esq.,  by 
Messrs.  Burd,  MacMillan,  and  Miller.  Mr.  Thomas  Macmillan  was  the  person  with 
whom  I,  as  acting  for  Mr.  Dickson's  trustees,  always  transacted ;  and  there  is  nothing 
standing  against  either  him  or  the  firm  to  which  he  belongs." 

The  whole  parties  representing  the  company  acquiesced  in  the  view,  that  this  debt 
to  Dickson's  trustees  had  been  paid.  Neither  Mr.  Miller  nor  Mr.  Burd's  representative 
g»ve  any  account  of  the  mode  or  source  of  payment^  but  both  availed  themselves  of  the 
evidence  thus  afforded,  that  the  debt  was  extinguished.  The  books  of  the  company  had 
accordingly  been  balanced  on  that  footing. 

In  these  circumstances,  the  question  arose  by  which  of  the  partners  the  debt  to 
Dickson's  trustees  had  been  paid,  and  MacMillan's  trustees  [27]  tendered  the  documents 
in  question  in  evidence  that  it  had  been  paid  by  their  constituent. 

Burd's  representative,  and  Miller  (the  other  parties  in  the  accounting),  objected  that 
they  were  truly  receipts  for  money,  and  being  unstamped,  were  inadmissible  under  the 
stamp  act,  55  Geo.  III.  c.  184. 

MacMillan's  trustees  answered,  Ist,  That  the  documents  in  question  were  not  of  such 
a  nature  as  to  require  a  stamp,  being  mere  acknowledgments  of  the  passing  of  money 
from  one  hand  to  another,  and  not  dischaiges  extinguishing  debt^  which  alone  were 
**  receipts,"  in  the  meaning  of  the  stamp  act.  2d,  That,  assuming  them  to  be  receipts, 
and  that,  being  unstamped,  they  could  not  be  founded  on  as  evidence  of  the  payment 
of  money,  they  were  nevertheless  admissible  in  evidence  of  the  collateral  fact  for  which 
they  were  tendered,  viz.  of  the  person  by  whom  an  admitted  payment  had  been  made. 

The  Lord  Ordinary  reported  the  point  to  the  Court  upon  Gases.^ 

Lord  Pbbsident. — I  think  there  can  be  no  doubt  that  the  documents  here  tendered 
in  evidehoe  are  receipts  for  money  paid.  They  have  all  the  characteristics  of  such 
documents.  The  sums  paid  are  specified,  and  these  are  acknowledgments  for  the 
receipt  of  those  sums.     In  these  circumstances,  I  doubt  how  far  any  such  question  as 

I  "NoTB. — This  is  a  case  which  has  frequently  been  before  the  Gourt;  and  the 
Lord  Ordinary  has  now,  at  the  desire  of  both  parties,  taken  it  to  report  as  a  question 
under  the  stamp  laws. 

"  The  Lord  Ordinary  feels  a  strong  inclination  to  receive  the  documents  in  question 
as  legal  evidence ;  at  the  same  time,  he  has  been  unable  to  reconcile  a  decision  to  that 
effect  with  the  terms  of  the  stamp  act.  The  receipt  is  not,  it  is  true,  prodaced  as 
evidence  against  the  party  who  received  the  money,  who  does  not  come  forward  to  dis- 
pute the  payment.  Still  it  is  produced  to  prove  the  payment  of  money  by  one  person, 
and  the  receipt  of  it  by  another.  The  stamp  acts  require  that  the  evidence  of  a  trans- 
action of  that  nature  should  be  written  on  stamped  paper,  whether  it  is  to  be  proved 
in  &vour  of  one  party  or  against  another.  At  the  same  time  the  Lord  Oidinary  is  most 
unwilling  to  exclude  evidence  which  has  already  been  the  subject  of  so  much  discussion. 

"  Many  English  cases  have  been  referred  to,  but  no  decision  of  this  Gourt  has  fixed 
the  construction  which  the  statutes  ought  to  receive  in  this  case," 
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the  present  can  be  entertained  by  at,  when  we  look  at  the  piovisiona  of  the  stamp  act 
with  reference  to  the  sabject  of  receipts.  By  that  act  we  are  called  on,  as  judges  in 
civil  causes,  to  refuse  to  receive  in  evidence,  either  in  law  or  equity,  documents  which 
are  required  by  the  provisions  of  that  act  to  be  stamped,  and  which  are  not  stamped. 
The  documents  here  are,  as  I  have  said,  receipts ;  they  are  ofiPered  as  evidence  of  pay- 
ment, but  the  stamp  act  provides  that  no  such  document  can  be  received  in  evidence  of 
payment  without  a  stamp.  Now  the  distinction  here  attempted  to  be  drawn  is,  that 
these  two  receipts  are  not  produced  to  prove  the  receipt  of  money,  but  they  are  to  be 
received  as  collateral  evidence  to  show  the  nature  of  the  transaction  between  the  factor 
for  Dickson's  trustees  and  Mr.  Thomas  MacMillan,  in  reference  to  the  situation  of  the 
latter  person's  trustees  and  certain  third  parties.  But  I  cannot  think  that  there  is  any 
[28]  solidity  in  this  distinction.  It  is  said,  however,  that  documents  of  a  similar  nature 
have  been  received  to  the  effect  for  which  it  is  proposed  that  the  documents  now  in 
question  should  be  received.  Various  English  authorities  have  been  adduced  in  support 
of  this  position,  but  these  authorities,  when  properly  considered,  give  no  countenance 
to  the  cUstinction  insisted  on.  On  the  other  hand,  the  case  of  Hawkins  v.  Warre,  3 
Barnwell  and  Gresswell,  p.  690,  is  directly  opposed  to  the  idea  of  any  such  distinction. 
The  action  in  that  case  was  brought  for  fulfilment  of  a  lease,  which  was  settled  in  drafts 
but  never  executed.  The  question  betwixt  the  parties  was  mainly  whether  the  draft 
contained  the  final  agreement  of  parties.  In  order  to  prove  the  affirmative,  it  was  pro- 
posed to  put  in  evidence  certain  unstamped  receipts  for  rent,  purporting  that  rent  was 
paid  in  terms  of  the  draft  lease ;  and  it  was  strongly  contended  that^  as  there  was  no 
question  in  regard  to  the  payment  of  the  rent,  they  could  be  used  in  evidence  of  the 
collateral  fact  of  acquiescence  in  the  draft  lease.  But  the  Court  of  King's  Bench, 
Chief-Justice  Abbot  presiding,  held  that  the  documents  were  inadmissible.  "They  are 
produced,"  said  Chief-Justice  Abbot,  "  by  the  defendant,  to  prove  the  fact  of  that  sum 
having  been  paid  by  the  plaintiff;  and  it  is  said  that  although  such  an  unstamped 
instrument  cannot  be  used  so  as  to  operate  as  a  discharge  to  the  party  producing  i^  it 
may  be  used  for  tbe  purpose  of  creating  a  further  charge  against  another.  But,  by  the 
stamp  act,  31st  Geo.  III.  cap.  25,  sec.  16,  which  is  incorporated  in  the  55th  Geo.  IIL 
cap.  184,  no  receipt^  discharge,  or  acquittance,  note,  memorandum,  or  writing,  shall  be 
pleaded  or  given  in  evidence  in  any  courts  or  admitted  in  any  court  to  be  useful  or 
available  in  law  or  equity,  as  an  acknowledgment  of  any  debt,  claim,  accounts,  or 
demands  being  paid,  settled,  &c.,  unless  the  same  shall  be  stamped.  Now,  here  an 
unstamped  paper  was  offered  in  evidence  as  an  acknowledgment  of  a  debt  having  been 
paid.  I  am  clearly  of  opinion  that  such  evidence  was  not  admissible,  and  that  these 
receipts  were  properly  rejected." 

Now,  no  case  could  be  more  directly  in  point  than  that,  yet  there  the  evidence 
tendered  was  rejected.  There  is  another  case  also  which  may  be  mentioned  as  con- 
clusively opposed  to  the  argument  of  McMillan's  trustees,  viz.,  the  King  against  the 
Inhabitants  of  Castle  Morton,  (3  Barnwell  and  Alderaon,  588).  The  question  there 
was  regarding  the  settlement  of  a  pauper.  In  order  to  prove  the  settlement^  it  was 
necessary  to  prove  that  a  tenement  of  a  certain  value  had  been  inhabited ;  and,  in 
evidence  of  this,  an  unstamped  contract  of  lease,  or,  in  consequence  of  its  loss,  parole 
evidence  of  its  contents,  was  tendered.  And  this  was  contended  to  be  a  mere  use  of  the 
document  for  a  collateral  purpose.  The  evidence  was  rejected.  Chief-Justice  Abbot 
observed—"  The  parties  here  seek  to  show  the  value  of  a  tenement  by  the  proof  of  a 
contract  previously  entered  into  respecting  it.  The  contract  was  not,  therefore,  in  this 
case  collateral,  but  of  the  very  essence  of  the  case." 

Tbe  fact  is,  that  what  is  proposed  to  be  proved  is,  that  Thomas  MacMillan  was  the 
hand  from  whom  the  factor  for  Dickson's  trustees  received  the  sums  mentioned  in  the 
unstamped  receipt ;  and  it^  therefore,  is  vain  to  say  that  they  are  not  to  be  produced  in 
evidence  of  payment.  Payment  ''  is  not  collateral,"  to  use  the  words  of  Uie  case  last 
cited,  "  but  of  the  very  essence  of  the  case." 

Lord  Maokbnzis. — I  have  come  to  the  same  conclusion.  It  appears  to  me  not 
possible  to  look  to  the  terms  of  the  stamp  act,  and  hold  that  the  documents  in  question 
are  not  such  as  require  a  stamp.  They  are  receipts,  and  receipts  for  [29]  payment  of 
debt — ^the  kind  of  receipts  expressly  requiring  stamps.  It  is  vain  to  deny  that  The 
only  remaining  question  is,  Whether  they  can  be  received  as  collateral  evidence  to  prove 
who  was  the  party  by  whom  the  money  was  paidi    This  seems  to  be  viewing  them  as 
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contdsting  of  two  things — one  an  admiaaion  that  the  money  had  been  paid  in  the  abetract 
— and  the  other  a  statement  that  it  had  been  paid  by  a  particular  person,  and  as  if  the 
latter  were  separable  and  receivable  in  evidence.  I  do  not  think  it  is  possible  to  make 
the  separation.  The  receipt  is  just  one  receipt  granted  to  the  party  who  paid  the  money, 
proving  that  he  made  that  payment ;  and  then  that  party  comes  forward  to  use  it,  and 
it  is  found  to  want  a  stamp.  The .  thing  proposed  to  be  proved  by  the  receipts  is  just 
this,  that  MacMiUan  paid  the  money  to  Mitchell.  It  must  prove  that,  or  prove  nothing 
at  alL  And  this,  MacMillan,  who  violated  the  stamp  law  by  not  taking  stamps,  or, 
what  is  the  same  thing,  his  representative,  proposes  to  prove  by  production  of  the 
unstamped  document.     I  cannot  think  that  we  are  at  liberty  to  allow  this. 

LoBD  FuLLBBTON. — I  am  not  surprised  at  the  hesitation  of  the  Lord  Ordinary  to 
reject^  on  a  purely  statutory  objection,  writings  which  every  one  sees  must  otherwise  be 
of  some,  and  may  be  of  great  importance  as  evidence. 

I  was  so  much  impressed  with  this  feeling,  that  at  first  I  was  led  to  overlook  too 
easily  the  difficulty  of  admitting  them. 

But^  on  considering  more  narrowly  the  terms  of  the  statute,  the  nature  of  these 
writings,  and  the  purpose  for  which  they  are  tendered,  I  have  found  it  impossible  to 
get  over  the  statutory  objection. 

At  the  outset  it  must  be  observed,  that  these  writings  are  writings  which,  from 
their  nature,  require  a  stamp.  It  is  proved  by  their  contents  that  they  are  not 
acknowledgments  of  the  mere  receipt  of  money  in  payment  or  extinction  of  a  previously 
existing  debt,  being  the  very  "  receipts  "  to  which,  according  to  the  terms  of  t^e  statute 
and  accompanying  schedule,  the  necessity  of  a  stamp  applies. 

Secondly,  these  writings  are  tendered  for  the  purpose  of  proving  the  payment  of  the 
money;  and, 

IJiirdly,  they  are  tendered  for  that  purpose  by  the  very  party  who  took  them  in 
violation  of  the  stamp  laws,  or  by  those  in  his  right. 

Accordingly,  the  case  for  the  admission  of  these  writings  is  put  upon  this,  that  the 
purpose  for  which  they  are  tendered  is  collateral,  inasmuch  as  it  is  not  to  prove  that 
the  debt  to  Dickson's,  trustees  was  extinguished,  that  being  admitted,  in  a  question 
with  them ;  but  to  prove,  in  the  question  between  MacMillan  and  his  partners,  that  the 
money  was  so  paid  to  Dickson's  trustees  by  MacMillan.  And  at  first  I  was  rather 
inclined  to  adopt  this  view,  and  to  hold  that  the  effect  of  these  writings  might  be 
resolved  into  two  distinct  elements,  in  regard  to  one  of  which  they  required  a  stamp, 
while  in  the  other  they  did  not. 

But  I  have  come  to  the  opinion,  that  this  is  by  far  too  fine  a  theory  in  dealing  with 
the  stamp  laws.  There  are  here  two  writings,  each  of  which  absolutely  requires  to  be 
stamped ;  and  the  purpose  for  which  they  are  tendered  is  not  a  collateral  purpose,  but 
the  very  purpose  which  they  are  taken  to  answer,  viz.  that  of  proving  that  the  debt 
was  paid.  True,  they  are  tendered  to  prove  this,  not  against  the  original  creditors,  but 
against  other  parties,  who  are  interested  in  requiring  legal  proof  of  the  fact  of  payment. 
But  still  the  object  is  not  collateral,  [30]  but  direct ;  unless  it  could  be  made  out  that 
the  direct  or  collateral  character  of  the  object  of  production  depended,  not  on  the 
nature  of  the  fact,  which  the  writing  was  tendered  to  prove,  but  on  the  party  against 
whom  the  fact  was  to  be  proved ;  so  that  a  document^  otherwise  requiring  a  stamp,  might 
be  admissible  against  all  the  world  but  the  party  by  whom  it  had  been  illegally  grant^ ; 
and  that  even  in  favour  of  the  party  by  whom  it  had  been  illegally  taken. 

Now,  I  see  no  authority  for  this.  On  the  contrary,  all  the  cases  referred  to  on  the 
part  of  MacMillan's  trustees  are  cases  in  which  the  writing  either  did  not  require  a 
stamp  at  all,  or  was  tendered  for  a  purpose  truly  collateral — i.e.  different  from  the 
fact  of  the  payment. 

For  instance,  in  cases  of  forgery,  the  writing  is  produced,  not  to  prove  the  fact 
appearing  to  be  vouched  by  the  writing,  but  the  falsehood  of  the  signature. 

The  case  of  Whitson  v.  Matthews  seems  to  have  been  one  where  the  document^  the 
notice  of  a  dissolution  of  copartnery,  did  not  necessarily  require  a  stamp ;  and  in  the 
other  case  of  Brookes  v,  Davies,  the  paper,  in  form  of  a  receipt,  was  tendered,  not  to  prove 
the  payment  of  the  money  bearing  to  be  received,  but  merely  to  explain  or  corroborate 
the  evidence  of  a  witness,  in  regard  to  the  extinction  of  a  claim  on  a  bill,  by  the 
delivery  of  a  quantity  of  cloth. 

Indeed,  the  cases  quoted  on  the  other  side  seem  to  me  quite  conclusive,  and  to  go 
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even  further  than  is  required  to  support  the  objection  in  the  present  case,  as  some  of 
them  are  cases  in  which  the  objection  was  sustained,  even  against  parties  who  had  no 
interest  whatever  in  the  writings,  except  as  pieces  of  evidence,  and  who  stood  perfectly 
unimpeached  in  regard  to  the  occasion  on  which  they  were  taken. 

And  I  cannot  see  that  the  admission  by  Dickson's  trustees  of  the  payment,  inde- 
pendently of  these  writings,  makes  any  difference  on  the  case. 

Whether,  after  that  admission,  or  after  taking  a  stamped  receipt  from  the  Dicksons, 
an  acknowledgment  by  the  Dicksons  of  the  fact  that  the  payment  had  been  made  by 
the  hands  of  MacMillan,  required  a  stamp  or  not,  is  a  different  question,  and  one  which 
does  not  here  arise.  The  only  point  here  is,  whether  MacMillan  can  be  admitted  to 
prove  that  by  a  document,  which  ex  caneessis  did  require  a  stamp  1  For  I  can  see  no 
ground  or  authority  for  holding  that  a  document,  in  its  nature  necessarily  requiring  a 
stamp  to  validate  it  as  evidence,  is  to  be  received  though  unstamped,  if  it  can  be  shown 
that  a  document  not  requiring  a  stamp  might  have  been  obtained,  which  would  equally 
have  answered  the  object  of  the  party. 

In  short,  I  consider  this  just  as  the  case  of  a  joint  and  several  obligation  by  three 
parties,  one  of  whom  says  he  paid  it,  and  brings  an  action  of  relief  against  his  co- 
obligants,  founding  on  an  unstamped  receipt  or  discharge  by  the  obligee.  Whether 
that  payment  is  admitted  or  not  by  the  original  creditor,  I  must  hold  that^  agreeably 
to  the  provisions  of  the  stamp  laws,  such  receipt  cannot  be  admissible  as  evidence  or 
ground  of  action. 

Lord  Jeffrey. — As  the  case  must  be  decided  according  to  the  opinions  which  your 
Lordships  have  now  delivered,  it  is  perhaps  of  no  great  consequence  that  I  should 
intimate,  that  my  own  impression  is  not  in  accordance ;  but  it  is  due  to  the  parties, 
that  the  fact  of  a  difference  of  opinion  should  be  announced,  and  the  grounds  of  it 
stated. 

I  quite  agree  that  this  is  a  document  which,  in  its  own  nature,  if  founded  on  to 
[31]  prove  receipt  of  money,  would  require  a  stamp.  But  it  seems  to  be  held  also,  that 
no  payment  of  money  can  be  established  except  by  a  stamped  receipt.  It  is  necessary 
against  a  forgetful  or  dishonest  party ;  but  surely  a  party  may  admit  payment,  and  then 
there  is  no  necessity  for  writing,  either  stamped  or  not.  Here  proof  of  the  extinction 
of  the  debt  and  payment  by  the  company  is  established  and  confessed  in  initio  litis. 
That  being  the  case,  the  fact  by  whose  hands  payment  was  made  comes  to  be  of  impor- 
tance. That  is  a  question  not  between  the  debtor  and  creditor,  but  between  other 
parties,  and  has  come  to  be  a  question  of  importance,  the  payment  being  admitted  and 
assumed.  I  want  to  bring  the  ground  of  my  opinion  to  this  point ;  and  I  take  the  case 
of  there  having  been  a  receipt  with  a  regular  stamp  granted  by  Mitchell,  but  not 
mentioning  the  hand  from  which  the  money  was  received.  The  matter  is  all  settled 
and  regularly  closed,  but  it  comes  to  be  of  importance  who  paid  the  money ;  and  the 
party  writes  to  Mitchell  and  asks  him  for  his  evidence  and  testimony  to  that  fact^  and 
he  sends  a  letter  saying  that  he  paid  the  money.  Would  that  document  require  a 
stamp  ?  The  revenue  is  satisfied  by  the  stamp  on  the  receipt  by  the  payee  who  received 
the  money.  Then  it  is  not  necessary  that  payment  of  money  should,  under  a  penalty, 
be  proved  by  a  stamped  receipt.  An  admission  of  payment  is  equally  good.  The  pay- 
ment being  legally  established,  the  question  by  what  individual  hand  the  money  was 
handed  over,  I  hold  to  be  a  collateral  question.  It  might  be  a  matter  of  consequence 
to  know  in  what  species  of  money  the  payment  was  made; — ^would  that  not  be  a 
collateral  matter?  In  these  cases  the  fact  in  question  is  evidently  collateral.  It  is 
quite  true  that  it  is  inseparably  connected  with,  and  not  to  be  detached  from,  a  reiterated 
acknowledgment  of  the  fact  of  payment ;  and  that  I  understand  to  be  the  ground  of 
your  Lordships'  opinions.  I  admit  that,  but  my  point  is  just  here — ^you  have  legal 
evidence,  by  stamped  receipt,  of  the  fact  of  payment ;  is  the  reiteration  of  it  in  another 
document,  with  the  additional  fact  of  the  hand  by  which  the  payment  was  made,  or  in 
what  species  of  money,  a  document  also  requiring  a  stamp  1  I  am  at  a  loss  to  conceive 
any  thing  much  more  detached  from  the  purpose  for  which  the  statute  requires  a  stamp. 
Do  you  prove  the  receipt,  which  is  already  proved  and  admitted,  by  the  iteration  of  the 
statement  in  a  certificate  to  prove  something  else  ?  Any  certificate  as  to  the  personality 
of  the  payer,  or  the  kind  of  money,  or  the  time  of  day  at  which  the  payment  was  made, 
I  hold  to  be  clearly  collateral,  and  not  to  require  a  stamp,  though  to  make  it  intelligible 
an  iteration  of  the  fact  of  payment  is  necessary.     It  is  not  produced  to  prove  payment^ 
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for  that  is  proved  and  admitted  aliunde.  Lord  Fullerton  said  the  documents  here  were 
tendered  as  proof  of  payment  against  a  partner.  But  payment  is  admitted,  and  they 
are  tendered  only  as  proof  of  the  personality  and  individuality  of  the  person  by  whom 
it  was  made. 

In  none  of  the  cases  referred  to  was  the  fact^  for  which  the  document  tendered 
lequired  a  stamp,  otherwise  proved  or  admitted. 

The  Court  accordingly  found  that  the  documents  in  question  "  cannot  be  adduced 
in  evidence,  in  respect  they  are  not  stamped,"  and  found  the  parties  tendering  them, 
liable  in  the  expenses  of  the  discussion  as  to  their  admissibility. 

[32]  Anihoritiea  for  Burd  and  Miller  (against  the  admissibility  of  the  documents). — 
Chitty  on  Stamp  Laws  (2d  edit.)  35  Geo.  IIL  c.  55,  §  10;  55  Geo.  IIL  c.  184,  (Sched. 
under  word  Receipt) ;  Hawkins  v.  Warre,  (3  Bam.  &  Cress.  690) ;  The  King  v.  the 
Inhabitants  of  Castle  Morton,  (3  Bam.  &  Aid.  588). 

Authorities  for  MaeMillan*8  Trustees  (contra), — I.  In  support  of  1st  plea — Starkie 
on  Evidence,  p.  1036,  and  cases  there  quoted ;  Tompkins  v.  Ashby,  (6  Bam.  &  Cress. 
541);  Wellardr;.  Moss,  (1  Bing.  134);  Pirrie  v.  Smith,  Feb.  28,  1833,  (11  S.  473); 
Allan  V.  Murray,  June  13,  1837,  (15  S.  1130). 

2.  In  support  of  2d  plea — Reculist's  case,  (Leech's  Crown  Cases,  vol.  ii.  p.  706) ; 
Gregory  v.  Fraser,  (3  Camp.  454) ;  Clarke  v.  Nougham,  (3  D.  &  R  322) ;  Collins  on 
the  Stamp  Laws ;  Wheldon  v.  Matthews,  (Chitty,  p.  399) ;  Brooks  v.  Davis,  (2  Car.  & 
Pa.  186). 
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Robert  Lapsley  and  Others,  Pursuers. — SoL-Oen,  Anderson — Patton. 

James  Grierson  and  Others,  Defenders. — Marshcdl — Inglis. 

Et  h  contra. 

Husband  and  Wife — Marriage — Bastard — Proof^[Hahit  and  Repute] — Cohabitation 
with  deserted  spouse] — Presumption  of  Death. — Ahout  the  year  1803  a  man  and  a 
woman,  whose  husband  was  at  that  time  known  to  be  alive,  commenced  to  cohabit 
together,  and  their  intercourse  continued  till  the  man's  death  in  January  1810. 
During  this  period  they  were  held  and  reputed  to  be  married  persons  by  many 
neighbours.  The  woman's  husband,  who  had  gone  abroad  in  1801,  had  never  been 
heard  of  after  the  year  1804,  and  it  was  conjectured  had  been  lost  at  sea.  In  a 
question  as  to  the  legitimacy  of  the  children  born  of  the  connexion  between  these 
parties, — Held,  that  there  being  no  evidence  of  the  husband's  death,  and  no  presump- 
tion in  law  that  it  had  occurred  within  the  period  during  which  the  connexion  sub- 
sisted, the  parties  were  never  in  a  situation,  and  did  not  intend,  to  contract  a 
marriage ;  and  that  the  cohabitation  having  been  illicit  in  its  commencement,  was 
unfavourable  to  the  presumption  of  there  having  been  a  marriage. 

William  Lapsley,  grocer  in  Glasgow,  died  about  the  year  1798,  after  having  executed 
a  disposition  and  settlement  of  his  heritable  property  in  favour  of  trustees,  for  behoof 
of  bis  children,  William,  Robert,  James,  and  John  Lapsley,  in  liferent,  and  to  their 
their  children  in  fee  and  property,  equally  among  them. 

Of  William  Lapsley  senior^s  four  sons,  two,  Bobert  and  James,  died  without  leaving 
children. 

William  Lapsley,  junior,  went  to  Canada,  where  he  married  and  died,  leaving  two 
children,  Williiun  and  Sarah  Ogden  Lapsley.  These  parties  were,  in  1819,  served  as 
the  sole  heirs  of  provision  to  their  grandfather,  William  Lapsley,  senior,  under  the 
above-mentioned  trust-disposition.  In  1826,  they  sold  the  heritable  property  which 
had  beloi^ed  to  their  grandfather  to  Mr.  Philip  Grierson  for  the  price  of  L.1400,  and 
subsequently  granted  a  disposition  to  it  to  ike  heir  of  the  purchaser,  upon  which 
infeftment  passed. 

1  Decided  Nov.  18. 
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[35]  John  Lapaley  died  in  the  year  1810,  leaving  two  children,  Robert  and  Joanna 
Maigaret  Lapaley  (alterwaids  M'Ewan,)  by  a  woman  named  Janet  M^inlay^  with 
whom  he  had  lived  for  some  yean  previona  to  his  death.  In  the  year  1834,  these 
parties,  claiming  to  be  the  legitimate  children  of  John  Lapsley,  had  themselves  served 
nearest  and  lawful  heirs  of  provision  to  William  Lapsley,  senior,  in  and  to  two  fourth 
shares  ^pro  indiviso  of  the  heritable  subjects  disposed  of  in  his  disposition  and  settlement. 

The  circumstances  connected  with  the  birth  of  Robert  and  Joanna  Lapsley  were  as 
follows : — 

Their  mother,  Janet  M'Kinlay,  had,  previous  to  her  connexion  with  John  Lapsley, 
their  father,  been  twice  married ;  first  to  a  person  of  the  name  of  Kidd,  who  died  about 
the  year  1796,  and  for  the  second  time  to  a  young  man  named  William  Paul,  a  smith 
and  harness-maker  in  Glasgow.  William  Patil,  who  appears  to  have  had  great  cause  of 
dissatisfaction  with  the  conduct  of  his  wife,  went  to  America  in  the  year  1801,  and 
settled  in  New  York,  she  remaining  behind  in  Glasgow.  From  January  1802  down  to 
2l8t  May  1804,  which  was  the  date  of  the  last  letter  received  from  him  of  which  there 
was  any  certain  evidence,  William  Paul,  who  seemed  to  have  retained  a  strong  affection 
for  the  members  of  his  family  who  were  at  home,  corresponded  frequently  with  hia 
mother  and  brothers.  A  brother,  John  Paul,  had,  previously  to  1804,  settled  in  St. 
Kitts.  Li  the  letter  of  21st  May  1804,  which  was  addressed  to  another  brother, 
Thomas,  who  remained  in  Glasgow,  William  expressed  great  grief  at  the  news  which 
he  had  shortly  before  received  of  his  mother's  death,  and  b^^^ing  Thomas  to  act  as  a 
brother  to  the  remaining  members  of  the  family,  promised  to  send  money  home  to  help 
them  as  soon  as  possible, — and  continued,  ''  I  am  making  a  peisel  of  goods  to  go  to  the 
West  Lides,  and  I  am  going  along  with  them  myself.  I  believe  I  wUl  go  to  St. 
Christophers  first,  as  I  wish  to  see  John,  if  I  succeed  as  well  as  I  hop  I  wUl,  mean  to 
form  coraspondence  with  you.** 

After  this  date  William  Paul  was  never  heard  of.  No  direct  evidence  was  ever 
recovered  as  to  what  had  subsequently  become  of  him.  It  was  never  ascertained 
whether  he  had  taken  shipping  for  St  Kitts,  as  he  proposed  to  do  in  his  letter.  In  a 
letter  from  John,  dated  from  St.  Kitts  upon  the  28th  January  1807,  to  his  brother 
Thomas,  he  said,  "  I  have  never  heard  a  word  of  our  brother  WilL  I  fear  the  worst" 
And  again  in  a  letter  dated  6th  May  of  the  same  year,  "  Let  me  know  in  your  next 
how  my  brother's  children  are,  and  if  you  have  heard  any  thing  of  their  father.  I  have 
sent  repeatedly  to  America  to  enquire  after  him,  but  to  no  purpose.  I  fear  the  worst  ** 
And  again  on  21st  February  1811,  <*  What  is  your  opinion  about  our  brother?  All  my 
enquiries  about  him  have  been  fruitless.''  When  on  a  visit  to  Scotland  in  1819, 
[36]  the  account  which  John  Paul  gave  to  his  family  was,  that  he  had  expected 
William  to  join  him  at  St  Kitts,  but  ti^t  he  had  never  come,  and  there  had  been  some 
vessels  lost  about  the  time  he  expected  him,  but  that  William  might  still  be  alive,  and 
that  the  whole  family  might  yet  meet  It  did  not  appear  that  up  to  the  year  1810,  the 
relations  at  home  had  heard  any  report  of  his  death  that  could  be  relied  on.  In  a 
process  to  be  immediately  mentioned^  which  was  raised  by  Janet  M'Einlay  in  the  year 
1810,  a  witness  of  the  name  of  Fergusson  spoke  to  having  read  a  letter  which  was 
received  by  Janet  M'Kinlay  in  the  year  1806,  from  a  Mrs.  Cochran  or  Coffin  in  New 
York,  informing  her,  but  without  specifying  any  particulars,  that  her  husband  William 
Paul  had  died  on  a  voyage  from  New  York  to  the  West  Indies.  This  Mrs.  Coffin  had 
shortly  before  left  Glasgow  for  America,  and  before  doing  so,  had  been  requested  by 
Janet  M'Eanlay  to  make  strict  enquiries  to  ascertain  whether  her  husband  was  alive. 

The  connexion  of  John  Lapsley  with  Janet  M'Eanlay  commenced  about  1803  or 
1804.  From  that  date  down  to  his  death  in  1810,  they  lived  and  cohabited  together  in 
various  houses  in  Glasgow.  In  the  opinion  of  their  neighbours  in  their  several  places 
of  residence,  and  their  acquaintances,  they  seemed  to  have  been  held  generally  and 
reputed  to  be  married  persons.  Robert  Lapsley  was  born  about  Deceml«r  1808,  and 
in  that  month  was  baptized  in  one  of  the  Episcopal  chapels  in  Glasgow,  as  the  son  of 
"  John  and  Janet  Lapsley."  Joanna  Maigaret  Lapsley  was  bom  about  the  month  of 
April  1810,  and  was  also  baptized  as  the  daughter  of  these  parties.  Before  the  birtii 
of  these  children,  Janet  M'Einlay  had  borne  two  children  to  tfohn  Lapsley. 

In  April  1810,  after  John  Lapsley's  death,  Janet  M*£linlay  presented  an  application 
to  the  Magistrates  of  Glasgow  against  the  trustees  of  William  Lapaley,  senior,  praying 
that  she,  as  his  widowj  and  her  children,  should  be  allowed  a  weekly  sum  of  aliment 
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This  application  was  lesiBted  by  the  tarustees,  who  denied  that  she  had  been  the  wife  of 
Lapsley.  The  zesnlt  of  the  process  was,  that  the  Magistrates  found  that  she  had 
not  sufficiently  instructed  William  Paul's  death  to  have  ta^en  place  prior  to,  or  during 
the  subsistence  of,  her  connexion  with  Lapsley,  but  allowed  her  to  lead  additional  proof 
upon  this  point  Commission  was  afterwards  granted  to  her  to  take  proof  at  New  York 
as  to  Willuun  Paul's  death,  but  it  was  never  executed.  A  sum  of  aliment,  however, 
was  awarded  to  her,  on  the  footing  of  the  children  not  having  been  proved  to  be 
legitimate. 

Janet  M'Einlay  appeared  after  this  to  have  fallen  into  habits  of  great  degradation. 
Her  children  were  received  as  objects  of  charity  into  the  Town's  Hospital  of  Glasgow. 

In  the  year  1836,  these  children,  Bobert  and  Joanna  Margaret,  after  having,  as 
above  mentioned,  had  themselves  served  as  heirs  of  provision  [37]  of  William  Lapsley, 
senior,  in  a  half  of  the  heritable  subjects  disposed  of  in  his  settlement,  raised  a  reduction 
of  the  service  of  William  and  Sarah  Ogden  Lapsley,  (the  children  of  William,  junior,) 
as  the  sole  heiis  of  providon  of  their  grandfather,  and  also  of  the  sale  of  the  heritable 
subjects  to  Grierson.  They  also  further  raised  an  action  of  declarator  of  legitimacy  and 
patting  to  silence.  An  action  of  reduction,  on  the  other  hand,  was  brought  by 
Grierson,  of  the  service  of  Bobert  and  Joanna  Margaret  Lapsley.  The  processes  were 
conjoined.     Proof  was  led  on  commission  for  both  parties. 

The  allegation  of  Bobert  and  Joanna  Margaret  Lapsley  in  this  process  was,  that  their 
mother  had  been  married  to  John  Lapsley  in  or  about  the  year  1807. 

They  pleaded,  that  there  was  clear  proof  of  cohabitation  upon  the  part  of  their 
parents,  as  husband  and  wife,  subsequent  to  the  year  1806.  By  that  time  it  had 
become  certain  that  William  Paul,  Janet  M'Kinlay's  former  husband,  was  dead ;  and 
she  had  in  that  year  received  intelligence  to  that  effect.  The  oniAS  of  proving  his 
survivancy  after  that  period  lay  with  the  defenders.  Whatever,  then,  might  have  been 
the  nature  of  the  connexion  between  her  and  Lapsley  at  its  commencement,  and  even 
assuming  that  it  might  have  been  at  first  illicit,  as  contended  by  the  defenders,  yet, 
from  and  after  the  year  1806,  when  the  parties  came  to  be  in  a  condition  to  enter  into 
a  marriage,  a  change  took  place  in  the  character  of  their  intercourse.  After  that  period 
there  was  an  undivided  proof  of  their  having  been  universally  held  and  reputed  to  be 
married  persons.^ 

Grierson  pleaded,  (1)  That  there  was  no  primary  evidence  whatever  of  the  death  of 
William  Paul ;  nor  was  there  evidence  of  his  having  embarked  in  a  ship  for  St  Kites, 
ox  of  storms  having  occurred  at  the  time,  or  of  any  other  circumstance  that  would  have 
the  effect  of  rendering  the  passage  perilous  to  life.  His  death  in  1804  could  not  safely 
be  inferred  from  the  discontinuance  of  his  correspondence.  Even  supposing  it  to  have 
been  proved  that  he  had  embarked  for  St.  Kitts,  this  discontinuance  might  be  accounted 
for  otherwise  than  by  inferring  his  death.  It  appeared  from  the  letters  of  his  brother 
John,  that  about  that  time  the  seas  around  the  island  were  infested  by  the  French  fleet. 
It  was  just  as  reasonable  a  solution  to  suppose  that  his  ship  might  have  been  captured, 
and  that  he  himself  might  have  remained  till  after  1810  an  inmate  of  a  French  prison, 
and  died  there.  The  pursuers  had  not  succeeded  in  proving  him  to  have  been  placed 
in  any  situation  of  peculiar  danger,  and  the  circumstances  were  not  such  as  to  raise  any 
presumption  of  death  at  the  period  contended  for. 

2.  Li  the  circumstances  in  which  Lapsley  and  Janet  M'Elinlay  were  [38]  placed, 
the  matrimonial  consent  could  never  validly  have  been  interchanged  between  them. 
The  essence  of  marriage  was  not  the  cohabitation,  but  the  consent  It  was  necessary 
that  this  consent  should  be  de  presenti^  and  that  it  should  be  absolute.  Parties  were. 
not  in  a  situation  to  interchange  it,  if  there  was  suspense  or  uncertainty  as  to  the  sur- 
vivanoe  of  the  former  husband,  nor  could  it  be  given  contingentiy  on  his  subsequently 
tuning  out  to  be  dead.  Although  many  of  the  witnesses  spoke  to  the  fact  of  Lapsley 
and  M'Kinlay  having  cohabited,  still  the  question  remained — quo  animo  did  they 
associate  together,  and  whether  a  proper  matrimonial  consent  had  ever  been  exchanged 
between  them  f  Their  connexion,  in  its  origin,  was  unquestionably  illicit,  having  com- 
menced when  both  parties  knew  Paul  to  be  in  life,  and  when  consequentiy  there  could 
be  no  consent.  Such  being  the  case,  there  never  was  any  alteration  in  the  nature  of 
that  inteicourse,  nor  was  there  at  any  period  any  act  done  by  them  evincing  that  they 

1  M'Kenae,  March  8,  1810,  (F.O.) ;  Hubback's  Succession,  p.  172. 
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meant  to  change  its  character.  There  was  no  pretence  of  a  celebration  having  taken 
place.  The  legal  presumption  consequent  upon  this  state  of  the  &cts  was,  that  the 
intercourse  having  been  ilficitly  commenced,  must  be  held  to  have  continued  upon  the 
same  footing,  unless  the  contrary  were  proved.  The  pursuers  had  not  succeeded  in 
doing  this.^ 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  it  sufficiently  proved 
that  the  deceased  John  Lapsley  and  Janet  M'Kinlay,  the  parents  of  Robert  Lapsley 
and  Joanna  Margaret  Lapsley,  otherwise  M*£wan,  the  pursuers  of  the  original  actions 
of  reduction  and  of  declarator  and  putting  to  silence,  now  in  dependence,  were 
cohabiting,  and  generally  held,  by  habit  and  repute,  to  be  married  persons  for  three 
years  at  least  prior  to  the  death  of  the  said  John  Lapsley  in  January  1810,  and  con- 
sequently that  the  pursuers  were  entitled  to,  and  did  possess  from  their  birth,  the  status 
and  repute  of  his  lawful  children :  Finds  that  the  opposite  parties,  defenders  in  the  said 
actions,  and  pursuers  of  a  counter  process  of  reduction  and  declarator  at  their  own 
instance,  conjoined  with  the  others,  have  failed  to  establish  that  any  legal  impediment 
existed  to  the  marriage  of  the  parents  of  the  original  pursuers  at  the  time  of  the  pursuer's 
procreation  and  birth,  or  to  prove  any  other  relevant  facts  and  circumstances  to  affect 
their  legitimacy :  Therefore^  in  the  said  actions  at  the  instance  of  Robert  and  Joanna 
Margaret  Lapsley,  sustains  the  reasons  of  reduction — repels  the  defences — and  reduces, 
decerns,  and  decLsures  to  the  special  effect  concluded  for  in  their  libels ;  and,  in  the  action 
of  reduction  and  declarator  at  the  instance  of  James  Grierson  and  Mrs.  [39]  Margaret 
Grierson,  and  the  tutors  and  curators  of  the  said  James  Grierson,  repels  the  reasons  of 
reduction — sustains  the  defences — and  assoilzies  Robert  Lapsley,  and  the  representatives 
of  .the  said  Joanna  Margaret  Lapsley  and  their  curator,  who  have  been  sistod  as  parties 
in  room  of  their  mother,  who  died  during  the  dependence  of  the  proceedings,  from  the 
conclusions  of  that  action :  Finds  the  pursuers,  Robert  Lapsley,  and  the  representatives 
of  the  said  Joanna  Margaret  Lapsley  and  their  curator,  entitled  to  their  expenses 
hitherto  incurred  in  these  conjoined  actions,  as  the  same  may  be  taxed  by  the  auditor, 
and  decerns  :  And  with  regard  to  the  conclusions  of  accounting  and  payment  in  the  said 
action  of  reduction  at  the  instance  of  the  said  Robert  Lapsley  and  Joanna  Margaret 
Lapsley  against  the  defender  Grierson,  appoints  parties  to  be  further  heard  after  the 
reductory  and  declaratory  conclusions,  now  adjudicated,  are  finally  disposed  of."  ^ 

^  Aidhorities  for  Defenders, — Jesson,  Jan.  26,  1805,  (6  East,  p.  80 ;)  Campbell,  July 
9,  1833,  (F.C.);  and  again  in  1834,  (12  S.  &  D.  382);  Garland,  Nov.  12,  1841,  (ante, 
Vol.  IV.  p.  1) ;  Cameron,  (M.  12,690) ;  Ferg.  Cons.  Reps.,  p.  49 ;  M'Innes,  (M.  12,683) ; 
Taylor,  (M.  12,687) ;  M'Lachlan,  (M.  12,692) ;  Cuninghame  of  Balbougie,  (2  Dow,  482). 

s  «  NoTB. — Li  these  coi^joined  actions,  t^e  question  at  issue  depends  on  the  legiti- 
macy of  the  pursuers,  Robert  Lapsley  and  Joanna  Lapsley  or  M'Ewan.  These  parties 
are  grandchildren  of  the  deceased  William  Lapsley,  grocer  and  spirit-dealer  in  Virginia 
Street,  Glasgow,  who  died  upwards  of  forty  years  ago,  by  his  son,  John  Lapsley. 

"  The  property  of  William,  the  grandfather,  was  vested  in  Wst  for  behoof  of  his 
widow  and  children.  He  left  four  sons — William,  James,  John,  and  Robert.  Of  these, 
the  three  first  died  prior  to  1812 ;  and,  in  that  year,  the  old  man's  trustees,  apparently 
on  the  requisition  of  Robert,  the  surviving  son,  conveyed  the  trust-property  to  Robert 
in  liferent,  and  to  the  child  or  children  procreate  or  to  be  procreate  of  the  bodies  of  him 
and  of  William  Lapsley,  James  Lapsley,  and  John  Lapsley,  in  fee,  under  burden  of  the 
widow's  liferent,  who  died  some  time  afterwards.  Upon  that  conveyance  Robert  was 
infeft  in  1812. 

'*  John  Lapsley,  his  brother,  had  died  in  January  1810,  leaving  his  widow,  Janet 
M'Elinlay,  and  two  children  in  infancy,  who  are  pursuers  of  the  two  principal  actions 
now  before  the  Court.  The  widow,  M'Kinlay,  had  been  married  twice  before — ^first  to 
a  person  of  the  name  Kidd,  who  confessedly  died  prior  to  1798 ;  and,  secondly,  to  one 
William  Paul,  smith  and  harness-maker  in  Glasgow,  who  went  to  America  in  1801,  and 
whose  death,  it  is  thought,  is  traced,  at  least  in  a  manner  sufficient  to  support  the 
pursuers'  plea  in  the  present  action,  to  have  taken  place  in  1804.  After  a  considerable 
interval,  John  Lapsley  and  she  cohabited  openly  as  married  persons,  and  became  the 
parents  of  the  pursuers.  The  woman  subsequently  turned  out  to  be  a  person  of 
imprudent  and  unsettled  habits^  and  never  to  have  had  the  confidence  of  her  husband's 
relations.    Although,  therefore,  she  claimed,   with  all  possible  celerity,   after  John 
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[40]  Grienon  leclaimed. 

LoBD  Jxtstiob-Clbbk. — ^This  case  was  veiy  fully  and  elaborately  aigued,  and  has 
leceived  from  us  the  attention  which  its  importance  demands. 

[41]  After  most  anxious  consideration,  I  am  unable  to  concur  in  the  judgment  of  the 

Lapaley's  death,  the  legal  rights  of  the  widow  and  children,  and  brought  a  process  of 
aliment  before  the  Magistrates  of  Glasgow  in  1810,  against  old  Lapsley's  trustees,  that 
action  was  opposed  by  these  trustees,  on  the  ground  that  she  could  not  establish  the 
death  of  her  former  husband,  William  PauL  As  to  that  plea,  the  Magistrates  allowed 
a  proof,  and  afterwards  refused  her  and  the  children  aliment^  as  the  widow  and  lawful 
children  of  the  deceased,  on  the  ground  of  there  being  no  proof  of  the  death  of  Paul, 
but  reserved  all  rights  of  aliment  to  the  children,  as  parties  whom  their  father  was,  at 
all  events,  bound  to  aliment ;  and  they  are  said  to  have  accepted  aliment  on  that  footing. 
"Soon  afterwards  Janet  M'Kinlay  fell  into  habits  of  great  degradation.  Her 
children  by  Lapsley  were  received  into  an  hospital  at  Glasgow ;  and  Janet  having  given 
herself  up  to  drinking  and  other  bad  habits,  was  at  least  once,  if  not  oftener,  committed 
to  BrideweU  for  theft  or  disorderly  conduct.  In  this  situation,  when  her  infant  children 
were  unprotected  orphans  and  paupers,  Robert  (their  uncle)  died.  The  children  of  their 
uncle  William  were  in  better  circumstances  than  their  destitute  cousins,  and  got  them- 
selves served  heirs  of  provision  in  1819  to  their  grandfather,  William  Lapsley,  senior. 
On  a  feudal  title  expede  on  this  service,  the  defenders  got  themselves  infef t ;  and  there- 
after they,  it  is  believed,  in  1823,  after  the  death  of  William  Lapsley's  widow,  sold  the 
property  in  Glasgow  to  Mr.  Grierson,  father  of  their  co-defender,  James  Grierson,  in  the 
present  action. 

"  When  the  original  pursuers  came  of  age,  they  seem  to  have  found  friends  able  to 
assist  them  in  vindicating  their  inheritance.  By  means  of  their  aid,  the  pursuers,  in 
1834,  were  served  joint  heirs  of  provision  in  two  fourth-parts  of  their  grandfather's 
property, — of  course  acknowledging  the  right  of  their  cousins,  the  children  of  William 
Lapsley,  to  the  other  two-fourths.  This  service  was  followed  in  1836,  by  the  actions  of 
reduction  and  putting  to  silence,  in  which  the  present  judgment  has  been  pronounced. 

"  In  these  actions  a  proof  has  been  led  for  both  parties  on  commission,  by  their  joint 
consent  and  desire,  recorded  in  the  interlocutor  of  19th  February  1839.  Farther,  the 
proof  and  proceedings  in  the  aliment  case  in  1810,  and  in  the  services  in  1819  and  1834, 
have  been  recovered.  The  letters  of  William  Paul,  and  of  his  brother  John,  who  went 
to  the  West  Indies  about  the  same  time  that  William  went  to  Kew  York,  so  far  as 
extant,  have  been  also  recovered  and  produced ;  and  parties  were  heard  on  the  whole 
cause,  parole  and  documentary,  at  great  length. 

"  Ilie  Lord  Ordinary  has  no  hesitation  in  stating  that  his  impression  at  the  debate 
was  at  first  adverse  to  the  pursuers,  from  the  weight  ascribed  to  certain  well-known 
precedents  in  the  law  of  presumption  regarding  the  death  of  persons  abroad,  which  were 
founded  on  as  ruling  the  present  case ;  but  on  deliberately  considering  the  proof  in  the 
leisure  of  vacation,  and  examining  the  more  recent  authorities  in  law  applicable  to  the 
case,  he  is  now  satisfied  that  the  pursuers  are  entitled  to  the  status  of  legitimacy,  to 
▼indicate  their  inheritance  in  this  action,  on  the  following  grounds : — 

*'  I.  The  whole  import  of  the  evidence  on  both  sides  goes  to  shew,  that  John  Lapsley 
and  Janet  M'Eonlay  lived  with  each  other  from  the  year  1805  or  1806,  or  thereabout^ 
till  his  death  in  1810,  as  husband  and  wife,  and  were  so  held  and  reputed  by  all  their 
neighbours  and  acquaintances.  There  is  no  evidence  that  any  ceremony  of  marriage 
was  gone  through ;  but,  under  our  law,  that  is  of  no  consequence,  where  there  is  clear 
and  concurring  evidence  of  the  actual  cohabitation,  and  general  repute  as  to  the  footing 
on  which  the  parties  lived. 

"  Of  course  the  spouses  might  be  mistaken  as  to  their  right  to  contract  marriage  with 
each  other ;  and  if  so,  neither  their  cohabitation,  nor  the  most  formal  ceremony  in  fade 
ecdeticR^  would  have  rendered  the  marriage  effectual.  The  validity  of  the  supposed 
impediment  in  the  present  case  shall  be  immediately  examined ;  but  the  intention  of 
the  pursaers'  parents  to  live  as  married  persons,  and  the  fact  that  they  so  held  them- 
selves out  to  the  world,  are  points  of  the  case  established  beyond  the  power  of  denial. 
The  pursuers'  witnesses  on  this  point  are  unanimous,  and  some  of  them  gave  strong 
reasons  for  their  testimony, — such  as,  one  proves  that  a  house  was  taken  for  them  as 
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Lord  Ordinary,  or  in  the  principles  of  law  stated  in  support  of  the  conclusion  at  which 
he  has  arrived. 

[42]  The  leading  facts  are  few  and  simple.  Janet  M'Kinlay,  the  mother  of  the 
pursuers,  was  married  about  1799  to  William  Paul.     That  is  admitted.     Paul  [43]  went 

spouses,  and  would  not  have  been  let  otherwise.  Another  proves  that  the  male  pursuer 
was  baptized  by  the  Episcopal  clergyman  as  a  legitimate  child.  Others  swear  that  Lapsley's 
relations  and  those  of  Paul  were  equally  displeased  at  the  marriage  ;  and,  in  short,  if  a 
legal  objection  had  not  been  urged,  founded  on  the  alleged  subsistence  of  Janet 
M^Kinlay's  former  tie  with  Paul,  it  is  not  thought  that  any  judge  could  have  hesitated, 
on  the  proof  adduced  in  1810  and  1840,  to  hold  John  Lapsley  and  M*Kinlay  as  publicly 
married  persons. 

"  The  defenders,  at  the  debate,  endeavoured  to  assimilate  the  present  case  to  that  of 
Balbougie,  where  it  was  held  that  a  divided  proof,  as  to  repute,  neutralized  itself,  and 
was  insufficient  to  constitute  marriage.  But,  in  the  Balbougie  case,  old  Cunningham 
was  proved  to  have  treated  the  mother  of  his  children,  in  presence  of  his  associates, 
sometimes  as  his  wife  and  sometimes  as  his  mistress ;  and  he  got  up  a  forged  certificate 
of  marriage  after  the  woman's  death,  to  eke  out  bis  plea.  The  children's  proof  there 
was  divided  on  its  own  face,  and  was  rejected  in  the  House  of  Lords.  There  is  no  such 
feature  in  the  present  case.  The  unsupported  evidence  of  Margaret  Miller  in  1810,  and 
of  Robert  Hannah  and  Elizabeth  Davidson  in  1840,  can  never  be  placed  against  the 
very  strong  proof  adduced  on  both  occasions  by  the  pursuers. 

"II.  As  the  pursuers'  parents  were  living  as  married  persons  at  the  date  of  the 
birth  of  the  eldest  pursuer  in  October  1808,  (the  younger  pursuer  being  born  later,  and 
a  posthumous  child,)  the  onus  of  proving  a  legal  impediment  to  the  marriage  of  the 
parents,  as  at  that  date,  or  at  least  at  the  procreation  of  the  eldest  surviving  child,  in  the 
beginning  of  1808,  lies  on  the  party  objecting  and  averring  illegitimacy.  It  is  appre- 
hended that  there  is  no  such  proof ;  and  that,  on  the  contrary,  the  whole  circumstances 
of  the  case  lead  to  the  presumption,  in  point  of  fact,  that  William  Paul  had  perished 
abroad  years  before  1808. 

"This  branch  of  the  enquiry  depends  chiefly  on  documentary  evidence;  but  the 
inference  deducible  from  it,  of  the  death  of  William  Paul  in  the  autumn  of  1804, 
appears  to  the  Lord  Ordinary  to  be  peculiarly  strong,  and  to  lay  it  clearly  on  the 
defenders,  to  prove,  by  direct  evidence,  if  they  can,  that  William  Paul  was  in  life  at  a 
subsequent  period ;  but  there  is  no  evidence  whatever  to  that  effect. 

"  (1.)  It  is  admitted  that  William  Paul  sailed  from  GlajBgow  to  Kew  York  early  in 
the  present  century,  and  that  he  arrived  safely  there  towards  the  end  of  1801.  About 
the  same  period  his  brother,  John  Paul,  went  and  settled  at  St.  Kitts  as  a  smith  and 
coachmaker. 

"  (2.)  William  Paul,  after  his  emigration,  appears  to  have  retained  a  strong  attach- 
ment to  his  kindred  and  home,  of  course,  augmented  by  his  absence.  This  is  indicated 
by  his  letters  from  New  York,  which  form  important  elements  of  proof  in  the  present 
case.  These,  it  is  hoped,  will  be  printed  and  laid  before  the  Court  in  a  more  readable 
form,  and  in  a  more  convenient  series,  than  they  have  been  left  with  the  Lord  Ordinary. 
The  letters  of  each  brother  should  be  printed  in  a  separate  running  series,  which  would 
render  the  import  and  effect  of  each  more  easily  appreciable.  At  present  it  is  sufficient 
to  refer  very  generaUy  to  these  documents. 

"  In  the  first  place,  it  appears  from  the  letters  of  William  Paul,  recovered  and  pro- 
duced in  this  process,  that  he  corresponded  regularly  and  constantly  with  his  relations 
at  home,  so  long  as  he  is  known  to  have  been  in  life.  In  particular,  letters  have  been 
recovered  from  William  Paul  to  his  brother  Thomas  in  Glasgow,  and  to  his  mother,  in 
February  1802,  January  1803,  March  1803,  November  1809-^all  exhibiting  a  strong 
affection  for  his  family  and  all  their  concerns.     These  deserve  an  attentive  perusal 

"  The  last  letter,  however,  from  William  Paul  in  New  York,  to  his  brother  Thomas 
in  Glasgow,  is  the  most  important,  bearing  date  21st  May  1804.  By  that  communica- 
tion William  informed  Thomas  that  he  had  received  two  letters  from  Jenny,  mention- 
ing his  mother's  death,  adding,  '  which  I  am  dreadful  sory  for,  dear  brother.  I  beg  of 
'  you  to  be  like  a  brother  to  what  is  left  together  of  the  family,  and  I  will  send  you 
<  money  home  to  help  them  as  soon  as  posable.  I  am  making  a  persel  of  goods  to  go 
*  to  the  West  Indes,  and  I  am  going  along  with  them  myself.    I  believe  I  will  go  to  St 
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to  America  in  1801.  That  is  clear.  There  are  two  letters  from  him— one  of  which 
exists — in  1804 ;  one  in  summer,  the  other  in  autumn.  Of  his  death,  there  [44]  is  no 
proof,  nor  any  clear  proof  of  proper  accounts  of  his  death ;  and  no  belief  of  his  family 
as  to  his  death  at  the  time  when  it  is  now  conjectured  it  may  have  oc-  [45]  -curred,  or 

'  Christophers  first,  as  I  wish  to  see  John,  if  I  succeed  well  as  I  hop  I  will,  mean  to 

*  form  coraspondence  with  you.     Give  my  respects  to  my  sisters  and  cdl  friends.' 

"  (3.)  It  is  certain  that,  after  the  preceding  letter,  William  Paul  was  never  heard  of. 
He  had  either  taken  his  passage  to  St.  Kitts  in  a  vessel  that  was  lost,  or  the  vessel  and 
crew  with  which  he  sailed  may  have  been  destroyed  by  pirates,  or  he  may  have  died  a 
natural  death  on  the  passage,  from  one  of  the  many  diseases  fatal  to  European  life 
in  that  climate.  Whatever  was  the  cause,  he  certainly  never  reached  St.  Kitts,  as  a 
series  of  letters  from  his  brother  John  (whom  William  intended  to  join)  have  been 
recovered,  all  announcing  that  he  had  never  heard  of  him  after  1804,  and  expressing 
great  anxiety  as  to  his  fate ;  and  at  last,  in  a  letter  from  John  to  Thomas  on  28th  January 
1807,  he  said — *  I  have  neyer  heard  a  word  of  our  brother  Will.  I  fear  the  worst ; ' — 
and  in  the  next  letter,  of  6  th  Maj  1807,  John  writes  thus  to  Thomas — '  Let  me  know 

*  in  your  next  how  our  brother's  children  are,  and  if  you  have  heard  any  thing  of  their 
'  father.  I  have  sent  repeatedly  to  America  to  enquire  after  him,  but  to  no  purpose.  I 
'  fear  the  worst.' 

'*  In  addition  to  the  evidence  of  these  letters,  there  is  the  parole  testimony  of  Agnes 
Paul,  (a  witness  examined  for  the  defenders,)  who  admits,  that  when  her  brother  John 
(now  dead)  returned  from  St.  Kitts  about  1820,  he  told  her  *  that  he  had  expected  his 
'  brother  William  to  come  there,  but  that  he  had  never  come,  and  that  some  vessels 
'  were  lost  about  the  time  he  so  expected  bim ;  but  John  said  that  William  might  still 
'  be  alive,  and  that  the  whole  family  might  yet  meet.'  Mary  Paul  (Mrs.  Barr)  and 
Margaret  P^ul  (Mrs.  Caution),  other  sisters  of  William,  examined  on  commission  in  this 
cause,  gave  evidence  to  the  same  effect,  which  it  is  sufficient  generally  to  refer  to. 

"  (4.)  Looking  to  the  case  on  the  preceding  evidence,  as  it  stood  in  1805  and  1806, 
the  Lord  Ordinary  would  have  held  that  a  person  in  the  condition  of  Janet  M'Kinlay 
was  not  blameable,  at  that  date,  in  considering  herself  a  free  woman,  entitled  to  marry 
another.  It  must  be  presumed  that  M*Kinlay  would  know  of  the  letters  written  by  her 
husband,  and  by  John  Paul,  to  her  relations  in  Glasgow ;  and  she  was  excusable  in 
forming  an  opinion  for  herself  of  her  husband's  fate.  It  is  doubtful  if  there  be  any 
form  of  action  in  which  she  could  have  got  her  status  judicially  declared ;  but  if  there 
had,  her  abject  circumstances  put  that  out  of  her  power.  Besides,  it  appears  from  the 
testimony  of  Duncan  Ferguson,  taken  before  the  magistrates  in  1810,  that  Janet  made 
enquiries  for  herself,  through  a  Mrs.  Cochran,  who  went  to  New  York  about  1805,  and 
wrote  a  letter  to  M'Kinlay  (which  is  now  lost),  mentioning  her  husband's  death.  As 
Ferguson  gives  a  specific  account  of  this  Mrs.  Cochran,  and  mentions  her  relatives  as 
living  at  Barrhead,  near  Glasgow,  (as  to  which  there  is  no  counter  proof,)  the  Lord 
Ordinary  cannot  throw  that  circumstance  out  of  view,  or  hold  that  M'Kinlay  married 
Lapsley  without  such  reasonable  enquiry  as  was  in  the  power  of  a  poor  woman  like  her, 
respecting  the  fate  of  her  former  husband. 

"(5.)  The  presumption  as  to  William  Paul's  death,  deducible  in  1805,  certainly 
became  greatly  confirmed  at  the  date  of  the  service  of  John  Lapsley's  children  in  1834, 
when  nearly  thirty  additional  years  had  elapsed,  during  all  which  time  no  tidings  of 
William  Paul,  her  former  husband,  had  been  heard  of.  The  non-appearance  of  the 
former  husband,  and  the  fact  of  his  being  missing  during  that  long  interval,  is  all  against 
the  charge  that  Janet  M'Kinlay,  in  marrying  Lapsley  in  1806  or  1807,  contracted  a 
fatal  marriage  during  the  life  of  her  former  husband,  to  involve  herself  in  ruin,  and  her 
isBae  in  bastardy. 

"  m.  It  does  not  appear  to  the^Lord  Ordinary  that  the  conclusion,  fairly  deducible  from 
the  real  and  documentary  evidence  in  the  present  case,  is  in  the  least  degree  shaken  by 
the  comments  and  pleas  of  the  defenders,  keeping  in  view  the  nature  of  this  case,  and 
the  circumstances  of  the  parties  whose  history  is  the  subject  of  enquiry.  Thus  the 
defenders  pressed  strongly  in  argument  in  the  Outer-House,  that  no  proof  was  brought 
for  ther  pursuers,  in  what  ship,  and  on  what  day,  William  Paul  embarked  from  Kew 
York  to  Sti  Kitts,  or  whether  he  embarked  in  any  ship  at  all  in  1804.  But  if  William 
Paul  never  undertook  that  voyage,  he  would  have  remained  in  New  York.    If  the 
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for  four  or  five  years  after  that  time.  In  1806,  in  January  of  that  year,  this  Janet 
M*Kinlay  says  she  received  accounts  of  his  death,  and  that  she,  in  April  1806  became 
the  wife  of  John  Lapsley,  solely  in  consequence  of  evidence  of  the  death  of  William 
Paul.     I  take  her  statement,  made  in  1810,  as  conclusive  as  to  the  time  when,  and  the 

defenders,  therefore,  continue  to  assert  that  the  pursuers'  parents  committed  bigamy  in 
marrying  in  1806,  or  1807,  or  1808,  they,  and  not  the  pursuers,  must  prove  the  survi- 
vancy  of  the  former  husband  by  competent  and  satisfactory  evidence.  They  cannot  ask 
a  crime  to  be  established  against  the  parents  of  the  pursuers  by  presumption  alone. 

'*  Another  plea  of  the  defenders  is  still  less  entitled  to  weight  By  founding  on  the 
vague  and  indistinct  recollection  of  the  witnesses  as  to  dates,  the  defenders  endeavoured 
to  make  out  that  a  criminal  connexion  took  place  between  John  Lapsley  and  Janet 
M*£linlay,  even  prior  to  1804 ;  and  assuming  that,  it  was  asked,  at  what  point  of  time 
an  intercourse,  illicit  in  its  origin,  was  changed  into  a  lawful  connexion  ?  For  this  plea 
it  is  conceived  there  is  no  ground  in  point  of  fact.  On  an  impartial  analysis  of  this 
proof,  there  is  not  a  shadow  of  evidence  that  there  was  any  improper  connexion  between 
John  Lapsley  and  M*Kinlay  till  long  after  the  letters  before  referred  to  had  reached  this 
country  in  1804, 1805,  and  1806 ;  and  these  were  years  prior  to  the  birth  of  the  pursuers 
in  1808  and  1810.  But  on  this  point,  the  law  will  not  refine  too  much  to  bastardize 
the  issue  of  parties  who  intended  to  live  together  as  spouses ;  and,  therefore,  even  if 
they  had  made  a  mistake  in  declaring  a  marriage  too  soon,  that  would  not  prevent  their 
subsequent  cohabitation,  as  husband  and  wife,  from  having  the  usual  effect  of  making 
those  children  legitimate,  who  were  procreated  and  born  after  their  parents  were  unques- 
tionably entitled  to  marry.  If  the  wife  of  a  soldier  killed  at  Waterloo  in  1815  had 
married  another  husband  before  that  victory,  on  the  belief  that  her  first  husband  was 
killed  at  Toulouse  in  1814,  the  mistake  would  not  bastardize  the  issue  bom  years  after 
1815,  if  the  new  spouses  continued  to  cohabit  as  husband  and  wife,  in  Scotland,  when 
they  were  unquestionably  free  to  enter  into  that  relationship. 

'*  lY.  It  is  thought  that  the  latest  and  best  authorities,  in  point  of  law,  strongly 
confirm  the  plea  of  the  pursuers,  and  obviate  the  grounds  on  which  the  defenders  have 
attempted  to  bastardize  them. 

''  It  was  evident,  at  the  debate,  the  defenders  placed  great  reliance  on  the  rule  of  the 
Eoman  law,  which,  it  is  well  known,  required  the  disappearance  of  a  missing  individual 
for  one  hundred  years  to  raise  a  presumption  of  death ;  and  reference  was  made  to  the 
three  well-known  cases  in  our  later  practice,  of  Ashburton,  7th  July  1811,  Campbell^ 
17th  June  1824,  and  Fettes,  7th  July  1825,  to  show  that  the  principles  of  the  civil 
law  are  favoured  by  our  law ;  and,  at  all  events,  that  the  life  of  a  party  once  existing  is 
presumed,  till  death  is  established  by  legal  evidence, 

"  This  doctrine,  however,  must  be  received  with  many  qualifications.  Mr.  Burge,  in 
his  elaborate  commentaries,  lays  it  down,  that  the  law  of  England  and  Scotland  on  this 
subject  is  the  same,  (Vol.  lY.  p.  10 ;)  and  it  is  fortunate  that  it  is  so,  as  it  is  certainly 
desirable  that  the  lieges  domiciled  in  different  districts  of  the  same  commercial  empire 
should  be  subject,  as  much  as  possible,  to  the  same  law  regulating  their  status  and 
capacity  to  contract  marriage.  But  the  law  of  the  two  countries  being  the  same.  Sir 
William  Grant,  in  an  early  judicial  opinion,  showed  that  the  law  of  Rome,  in  its  rigid 
presumption  as  to  survivancy,  was  not  implicitly  recognised  in  modem  practice.  '  There 
'  are  many  instances,'  said  this  distinguished  Judge,  '  in  which  principles  of  law  have 
'  been  adopted  from  the  civilians  by  our  English  courts  of  justice,  but  none  that  I  know 
'  of  in  which  they  have  adopted  presumptions  of  fact  from  the  rules  of  the  civil  law.' 
Mason  v.  Mason,  1  Merivale,  313. 

"  As  the  requirements  of  the  civil  law  are  not  conclusive  of  the  question,  the  rules 
of  modern  practice,  as  to  the  presumptions  of  life  and  death,  will  be  found  very  ably 
and  clearly  detailed  in  a  Treatise  on  Legal  Presumptions,  lately  published  by  Mr.  Best 
of  the  English  bar,  which  contains  reference  to  the  whole  authorities  beanng  on  the 
question. "  In  the  cases  cited,  it  has  been  laid  down — '  as  to  persons  of  whom  no  account 
'  can  be  given,  the  presumption  as  to  the  duration  of  life  ends  with  the  expiration  of 
'  seven  years  &om  the  time  they  were  last  known  to  be  living.'  Per  Lord  Ellenborough 
in  Doe  v,  Jesson,  (6  East,  84).  In  another  case,  proof  '  that  a  person  sailed  in  a  ship 
*  bound  for  the  West  Indies  two  or  threie  years  ago,  and  that  the  ship  has  not  since  been 
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way  in  which,  the  alleged  marriage  moBt  he  held  to  have  taken  place,  if  there  is  any 
troth  in  the  case,  or  any  possihility  of  making  out  a  case  for  the  pursuers. 

Hence  the  alleged  marriage  is  hrought  to  within  eighteen  months  or  twenty  months 
of  the  existence  of  letters  from  William  Paul — a  young  man  under  thirty  at  the  time — 

'  heard  of,  is  presumptive  evidence  that  the  person  is  dead ;  hut  the  time  of  the  death,  if 
'  material,  must  depend  on  the  particular  circumstances  of  the  case.' — (1  Starkie,  121.) 
And,  lastly,  it  has  heen  determined  in  another  case  in  England,  that  '  the  fact  of  the 
'  party  heing  alive  or  dead  at  any  particular  period  within,  or  at  the  end  of,  the  seven 
'  years,  must  he  proved  hy  the  party  asserting  the  fact.' — (5  Barn,  and  Aid.,  p.  86.) 

**  The  cases  which  have  hitherto  occurred  in  Scotland  are  reconcilable  with  these 
rules.  In  the  three  precedents  reported  since  1811,  sums  due  to,  and  vested  in  missing 
parties,  were  claimed  by  their  heirs  assertiag  the  death  of  their  predecessors.  In  those 
cases,  although  the  Court  thought  there  was  probable  ground  for  inferring  death,  they 
required  the  party  claiming  the  succession  to  find  caution  for  repetition  (in  one  instance 
to  endure  only  for  a  limited  time)  to  secure  the  interest  of  the  missing  party,  if  he  should 
ever  appear.     But  the  present  case  falls  within  a  different  category. 

"  Here  the  pursuers'  father  and  mother  were  entitled  to  marry,  if  they  had  reasonable 
grounds  to  satisfy  themselves  that  William  Paul  was  dead.  If  they  had  married  during 
Paul's  life,  they  were  guilty  of  a  crime.  That  cannot  be  presumed ;  and,  therefore,  the 
burden  of  proving  that  Paiil  was  in  life  when  the  pursuers  were  begot,  should  have  been 
laid,  in  all  stages  of  these  preceediags,  on  the  defenders.  There  is  not,  however,  the 
vestige  of  any  such  proof,  and  therefore  the  defenders'  case  has,  from  the  first,  been 
fundamentally  deficient  in  the  evidence  necessary  to  support  it. 

"  The  law,  on  this  point,  is  well  illustrated  by  two  recent  cases  which  have  occurred 
in  England,  affording,  by  their  contrast  with  each  other,  ample  illustration  of  the  prin- 
ciples which  must  regulate  the  decision  of  the  present  case.  The  first  case  occurred  in 
1819,  and  its  import  is  correctly  stated  in  the  summary  : — '  The  law  always  presumes 
'  against  the  commission  of  crime  ;  and,  therefore,  where  a  woman,  twelve  months  after 
'  her  first  husband  was  last  heard  of,  married  a  second  husband,  and  had  children  by  him, 
'  it  was  held,  on  appeal,  that  the  Sessions  did  right  in  presuming,  prima  facte,  that  the 
*  first  husband  was  dead  at  the  time  of  the  second  marriage,  and  that  it  was  incumbent 
'  on  the  party  objecting  to  the  second  marriage  to  give  some  proof  that  the  first  husband 
'  was  then  alive.' — Bex  v.  Inhabitants  of  Twyning,  (2  Barn.  &  Aid.,  p.  386.) 

"  The  second  case  to  be  referred  to  was  decided,  in  1835,  the  other  way ;  but  it  is 
only  surprising  that  it  should  ever  have  been  tried.  A  man  was  married  to  his  first 
wife  in  1821.  She  went  to  Van  Pieman's  Land,  and  he  married  a  second  time  in  1831. 
The  parties  challenging  the  last  marriage  produced  a  letter  from  the  first  wife  to  her 
father,  dated  exactly  twenty-seven  days  prior  to  that  marriage,  and  no  probable  or 
assignable  cause  was  stated  for  her  death  during  the  short  interval  that  elapsed  between 
the  date  of  the  letter  and  the  second  marriage.  The  Judges  of  the  Court  of  King's 
Bench,  therefore,  without  questioning  the  soundness  of  the  decision  in  the  case  of 
Twyning,  unanimously  held  that  the  last  marriage  was  null. — Rex  v.  Inhabitants  of 
Harboume,  (4  Nev.  &  M.  341.)  But  it  is  supposed  that  that  precedent  rather  confirms 
than  derogates  from  the  general  rule  of  law  laid  down  in  the  preceding  case  of  Twyning ; 
and  in  theLpresent  instance  there  are  plainly  much  stronger  grounds  for  supporting  the 
marriage  ut  the  pursuers'  mother  with  Lapsley,  than  were  sanctioned  even  in  the  case 
of  Twyning. 

"  Further,  it  is  apprehended,  that  the  case  of  Twyning  proceeded  on  sound  and  humane 
principles  of  law.  While  no  parties  are  to  be  presumed  guilty  of  a  crime  without  direct 
proof  against  the  accused,  it  would  be  harsh  and  vexatious  in  a  commercial  community, 
in  which  a  large  portion  of  the  middle  and  humbler  classes  are  obliged  to  emigrate  to 
foreign  countries  for  bread,  to  exact  rigid  legal  proof  of  the  precise  time  and  mode  of  a 
missing  spouse's  death  from  the  deserted  partner,  when  entering  into  a  new  connexion 
in  life,  after  all  tidings  of  the  absent  spouse  had  ceased  for  years.  Perhaps  in  a  few 
cases,  as,  for  example,  when  an  ancient  title  of  nobility,  or  a  large  patrimonial  estate,  is 
the  subject  of  competition,  it  may  be  reasonable  to  require  a  full  and  complete  proof  of 
the  extinction  of  &e  prior  branch,  and  of  all  the  circumstances  under  which  his  death 
took  place,  before  his  succession  is  awarded  to  another ;  but  the  law  is  adapted  not  for 
rare  and  extreme  cases,  but  for  the  security  and  accommodation  of  the  great  bulk  of 
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and  who  clearly  had  left  Glasgow  after  great  diasatisfactiozi  by  himself  and  friends  with 
the  conduct  of  his  wife — which  may  account  for  his  dropping  communication  with  her. 

Of  the  alleged  mode  in  which  the  death  of  William  Paul  is  conjectured  to  have 
occurred,  or  of  ^e  time  when  it  is  conjectured  that  it  might  happen,  there  is  no  evidence 
whatever :  And  no  attempt  has  been  made  to  obtain  evidence,  which,  if  the  story  is 
true,  might  clearly  have  been  obtained.  John  Lapsley  died  in  January  [46]  1810,  at 
which  date  no  presumption  in  law  of  the  death  of  William  Paul  could  exist,  if  evidence 
of  his  death  previously  did  not  exist.  Within  a  few  months,  Janet  M^Kinlay  attempted, 
in  a  very  determined  way,  to  establish  that  she  was  his  widow,  and  to  claim  pecuniary 
interests  for  her  children  and  herself  on  that  ground.  The  trustees  of  the  family  of  the 
Lapsleys  resisted  her  pretensions ;  and  it  is  clear  that,  by  that  family,  she  had  never 
been  acknowledged  or  known  as  the  lawful  wife  of  John  I^psley. 

The  case  was  fully  contested  for  a  year  and  a  half.  There  is  no  appearance  of 
inability  on  her  part  to  carry  it  on.  She  was  allowed,  and  undertook,  to  lead  proof  in 
I^ew  York  as  to  the  alleged  death  of  William  Paul,  after  other  proof  failed ;  but  she 
did  not  attempt  it  The  case  was  decided  against  her  expressly  on  the  ground  that  she 
had  failed  to  prove  that  her  former  husband  had  died  either  before  her  connexion  with 
John  Lapsley,  or  during  its  continuance ;  and  in  that  judgment  she  acquiesced.  Titles 
were  made  up  and  completed  by  infeftment  in  1812  to  the  property  on  the  same  ground 
by  the  other  heirs,  ihe  brothers  of  John  Lapsley — and  further  titles  in  1819.  The 
property  was  sold  in  1826,  and  the  purchaser  infeft  in  1827,  and  no  challenge  brought 
until  1836 — twenty-six  years  after  the  death  of  John  Lapsley,  and  when  the  parties  had 
acquiesced  in  the  previous  judgment,  without  any  attempt  to  claim  the  status  of 
legitimacy. 

Even  if  that  status  had  now  been  proved  in  this  action,  considering  that  the  alleged 
marriage  was  irregular  and  clandestine,  not  acknowledged  by,  or  made  known  to,  the 
Lapsleys  by  John  Lapsley,  disputed  successfully  in  1810  and  1811,  and  a  quarter  of  a 
century  allowed  to  elapse  before  the  matter  was  again  mooted,  I  could  not  have  concurred 
in  subjecting  (as  the  Lord  Ordinary  has  done)  the  bona  fide  purchaser,  or  the  other 
Lapsleys,  in  expenses.  I  think  it  would  have  been  eminently  a  case  in  which  parties 
seeking,  in  such  circumstances,  to  make  out  and  prove  legitimacy,  ought  to  do  so  at 
their  own  expense — though,  in  the  view  I  take  of  the  whole  case,  this  is  a  minor  point. 

In  considering  the  case,  there  are  some  general  views  to  which  attention  is  very 
necessary. 

1.  No  presumptions  or  probabilities  in  aid  of  defective  proof  are  to  be  admitted  in 
this  case  in  favour  of  the  pursuers  from  the  lapse  of  time  which  has  now  occurred,  nor 
any  dispensation  consequently  allowed  of  the  strict  rules  of  evidence.  The  case  was 
brought  to  issue  in  1810 :  the  proof  then  failed  when  the  facts  were  recent,  and  no 
attempt  was  made  to  obtain  the  proper  evidence,  which  must  then  have  existed,  if  the 
story  of  Janet  M'Elinlay  was  true.  The  subsequent  lapse  of  time  may  be  a  misfortune 
to  the  pursuers ;  but  they  alone  must  suffer  from  that,  not  the  defenders. 

2.  The  pursuers  have  to  make  out  a  case  of  legitimacy,  after  the  lapse  of  more  than 
half  of  a  century,  when,  if  there  was  a  marriage,  it  was,  1.  Irregular;  2.  The  time  of 
its  contraction  uncertain,  on  their  own  showing ;  3.  Not  acknowledged  by  any  of  the 

society ;  and  when  the  question  relates  to  the  survivancy  or  death  of  a  long  absent 
artisan,  or  of  any  member  of  the  ordinary  or  labouring  classes  in  foreign  countries,  and 
when  a  plea  of  bastardy  is  set  up  against  the  offspring  of  a  female  left  alone  in  this 
country,  who  has  contracted  a  new  marriage  on  the  best  information  she  could  procure 
as  to  the  death  of  her  former  husband,  the  law  wisely  requires  very  clear  and  direct 
proof  from  the  party  objecting  to  the  second  marriage,  to  justify  a  judgknent  that  would 
involve  the  parents  and  their  issue  in  the  consequences  of  an  unlawful  connexion. 

<'  On  these  grounds  the  Lord  Ordinary  has  sustained  the  claims  and  pleas  of  the 
pursuers,  and  he  thinks  them  entitled  to  expenses,  as  the  whole  fruits  and  proceeds  of 
their  father's  inheritance,  for  upwards  of  twenty  years,  have  been  hitherto  usurped  and 
enjoyed  by  the  opposite  parties.  It  is  a  different  question  from  what  period  the  defenders 
shall  be  bound  to  account  for  bygone  rents  and  interest.  That  question  is  reserved  for 
further  discussion  by  the  interlocutor  now  pronounced ;  and  the  amount  of  expenses 
may  be  taken  into  view,  in  considering  to  what  extent  the  defenders  should  be  liable  for 
their  past  intromissions." 
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lelations  of  either  parent,  at  the  time  or  after  the  father's  death ;  4.  No  written  evidence 
of  it  eiJBtB ;  5.  No  public  act  or  acknowledgment,  on  any  partiadar  occasion,  marking 
the  object  and  understanding  of  the  parties  themselves,  decided  tlie  character  of  their 
connexion ; — But  when  all  that  can  be  said  is, — that  in  a  very  low  rank  of  life,  living 
in  circumstances  at  first  more  than  questionable  in  point  of  decency,  (on  the  evidence 
even  of  the  pursuerS||)  and  certainly  without  any  countenance  from  any  relations,  the 
parties  cohabited  [47j  together  for  some  years,  and  acquaintances,  for  decency's  sake, 
took  them  to  be  living  '^  as  married  persons  " — the  usual  expression  of  various  of  the 
witneaseB— -but  without  any  particular  fact  occurring  to  prove  that  such  really  was  the 
true  character  of  their  connexion :  from  first  to  last  of  such  a  case,  even  apart  from  the 
important  and  leading  fact  of  the  prior  marriage  of  the  mother  to  William  Paul, 
the  anus  prohandi  is  wholly  on  the  pursuers,  and  no  presumption  can  be  admitted  in 
their  fovour  as  to  any  part  of  the  case,  so  as  to  supply  imperfect  proof. 

3.  In  my  opinion,  no  sound  or  safe  judgment  can  be  formed  in  such  a  case,  by 
breaking  it  into  two  separate  and  distinct  parts,  and  by  taking  and  considering  the  proof 
of  the  alleged  marriage  by  cohabitation,  with  habit  and  repute,  by  itself,  as  if  the 
parties,  frcon  the  first,  were  entirely  at  liberty  lawfully  to  contract  the  relation  of 
marriage,  and  by  judging  of  the  proof  of  such  marriage  without  any  reference  to  the 
fact  of  the  existence  or  death  of  Janet  M'Kinlay's  former  husband,  William  PauL  To 
me  it  seems  that  there  is  a  very  grave  error  in  any  such  view  of  the  case — I  should  say 
a  fundamental  error  as  to  the  obfect,  the  effect^  and  the  value  of  evidence  of  habit  and 
repute  of  a  marriage,  by  the  testimony  of  others,  stating  their  opinion,  belief,  and  under- 
standing. The  fact  to  be  proved  is,  that  the  parties  themseivee  did  mean  and  intend  to 
contract  the  relation  of  marriage,  and  had  truly  formed  that  relation,  the  indications  and 
appearances  of  which  gave  rise  to  the  habit  and  repute.  But  the  belief  and  understand- 
ing of  others  do  not  make  and  constitute  the  relation  of  marriage  :  It  is  the  coneent  of 
the  partiesj  inferred  from  and  evidenced  by  the  conduct  which  gives  rise  to  the  opinion 
of  others.  The  most  complete  proof  of  habit  and  repute  may  often  exist  in  crowded 
cities  as  to  persons  living  together,  especially  in  the  lower  ranks  of  life,  when,  neverthe- 
less, both  know  well  that  each  or  one  has  a  spouse  living  in  another  place,  and  when, 
whatever  colour  they  allow  ne^hbours  to  assume  as  to  their  relation,  they  never  intended 
to  contract,  and  knew  that  they  could  not  contract,  the  relation  of  marriage. 

I  am  quite  aware  that  an  opposite  view  was  announced  in  the  Balbougie  case  by 
some  of  the  migority  in  this  Court — especially  by  the  late  Lord  Meadowbank  ;^  and  it 
was  perhaps  at  the  foundation  of  the  judgment  of  the  Court,  as  it  certainly  seems  to  be 
the  basis  of  the  Lord  Ordinary's  view  of  this  case.  The  proposition  was  stated  by  Lord 
Meadowbank,  (in  very  different  language,  I  think,  from  the  exposition  of  the  law  in 
Stair,  to  which  he  refers,)  that  cohabitation,  with  habite  and  repute,  eanstittUed  marriage 
as  much  as  celebration  in  facie  ecdesicB^  and  that  any  inquiry  as  to  the  purpose  or  under- 
standing between  the  parties  themselves,  as  different  from  that  held  out  to  others,  was 
quite  incompetent : — "  Now  I  hold,"  said  he,  "  that  acknowledgment  of  marriage  before 
a  notary  and  witnesses,  or  a  cohabitation  as  husband  and  wife,  so  characterized  as  to 
hold  out  to  their  Christian  brethren,  and  their  civil  connexions  and  acquaintance,  a 
continual  acknowledgment  by  the  parties  of  their  standing  in  that  relation  to  each  other, 
eonatitute  marriages  with  equal  efficacy,  and  with  precisely  the  same  consequences,  as 
marriages  solemnized  in  facie  ecdesice  do.  I  am,  therefore,  confident  that  your  Lordships 
would  not  permit  the  validity  of  any  of  the  marriages  so  constituted  to  be  impeached  by 
evidence^  however  strong,  that  the  parties  entertained  no  matri-  [48]  -monial  intention, 
and  went  through  those  forms,  and  exhibited  those  appearances,  merely  for  a  colour  and 
to  achieve  their  private  purposes,  while  they  practised  deception  on  others.  On  this 
account  I  have  ever  entertained,  and  I  believe,  in  common  with  every  lawyer  in  Scotland, 
the  greatest  doubt  of  the  decision  of  the  House  of  Lords  in  the  case  of  Moir  against 
M^Innes.  There,  a  written  acknowledgment  of  marriage,  made  for  the  purpose  of  being 
used  to  convince  relations  of  a  marriage,  and  so  employed  accordingly,  was  held  ineffectual, 
because  the  man,  when  he  admitted  judicially  its  authenticity,  alleged  that  he  granted 
it  mmij  as  a  colour,  and  to  serve  the  purposes  of  deception.  All  such  deceptions  must 
become  realities.  Marriage  is  constituted  by  acknowledgment ;  and  no  man  and  woman, 
alter  making  such  acknowledgment,  in  order  to  be  received  as  lawful  man  and  wife,  can 

^  See  Ferguson's  Consistorial  Law,  App.  X.  p.  121. 
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be  permitted  to  declare  it  a  mask,  and  themselveB  a  keeper  and  a  whore,  violating  the 
decencies  they  had  sought  shelter  from,  disfranchising  their  offspring  of  their  legitimacy, 
and  shocking  the  feelings  of  their  Christian  brethren  in  general ;  and  affronting  and 
disgracing  those  persons,  and  that  circle  in  particular,  on  whom  they  more  immediately 
meant  to  practise  deception.  If  the  public  requisites  of  marriage  concur,  their  effect 
cannot  be  defeated  by  separate  measures  taken  to  prove  that  they  were  intended  to  be 
merely  a  colour  or  a  farce." 

But  this  view  of  the  law,  admitted  to  be  adverse  to  a  very  important  previous 
decision  of  the  House  of  Lords,  and  resting,  I  think,  neither  on  principle  nor  authority, 
(for  Lord  Stair  only  says  that  such  cohabitation  premmeth  marriage,)  was  deliberately 
and  finally  rejected  on  appeal  when  the  Balbougie  case  was  reversed.^  Lord  Eldon  said 
that  mutual  consent  must  be  made  out,  and  laid  down  that  the  subject  of  enquiry  was 
in  each  case— Was  the  mutual  consent  proved  1  such  a  consent  as  made  a  marriage.  It 
appears  to  me  that  this  important  principle  has  been  lost  sight  of  in  the  way  this  case 
has  been  dealt  with,  and  that  the  effect  of  the  evidence  of  habite  and  repute  has  been 
viewed  too  much  in  the  light  stated  by  Lord  Meadowbank  in  the  Balbougie  case.  Some 
of  the  remarks  in  the  note  of  the  Lord  Ordinary  appear  to  rest  on  that  principle — and, 
I  think,  he  takes  the  belief  of  others  as  in  itself  important^  without  regard  to  the 
intentions  and  understanding  of  the  parties  themselves. 

The  leading  enquiry  is,  as  to  the  understanding  and  object  of  the  parties  themselves^ 
and  their  real  intention.  In  such  inquiry,  to  tc^e  as  a  separate  matter  entirely  the 
opinion  of  others,  and  to  throw  out  of  view  in  the  first  instance,  (as  a  matter  only  to  be 
taken  up  afterwuds,  and  in  which  the  onus  of  proving  a  legal  impediment  lies  on  the 
defenders,)  the  fact  of  the  woman  being  married  to  another  man,  and  to  lay  aside,  in  the 
first  instance,  the  proof,  or  presumptions  and  belief,  as  to  the  death  of  the  husband,  (who 
was  well  known  also  to  John  Lap^ey,)  is  to  alter  the  real  and  true  character  of  the  case, 
and  to  omit  the  leading  subject  of  inquiry,  viz.  What  was  the  real  intention  and  under- 
standing of  the  parties  themselves  who  were  living  together  ?  Did  they  believe  Paul  to 
be  dead  ?  Did  they  act  on  that  belief,  and  marry  on  that  belief  f  Did  the  cohabitation 
which  gave  rise  to  the  repute  commence  in  that  belief  1  Did  they  cohabit,  because  and 
when  t£ey  knew  and  believed  themselves  to  be  free  to  contract  marriage]  Was  it, 
therefore,  with  the  view  of  marriage  that  they  cohabited,  and  [48]  when  marriage  was 
competent  and  lawful  ?  Was  that  their  object  and  intention,  they  being  the  persons 
who  best  knew  the  facts  as  to  the  former  husband,  and  they  being  the  persons  whose 
views  must  decide  the  character  and  effect  of  the  cohabitation  ?  It  appears  to  me  very 
plain  that  the  very  first  point  in  the  inquiry  is, — at  the  commencement  of,  or  during 
the  cohabitation,  (at  present  I  take  both  without  discrimination,)  was  Janet  M'Kinlay 
free  to  contract  marriage  ?  And  the  second  point, — Did  either  she  or  John  Lapsley 
believe  that  she  was  free  to  contract  marriage,  and  did  they  act  and  rely  on  that  belief? 
In  this  case,  and  in  the  view  I  take,  I  need  not  consider  the  question  as  to  the  effect  of 
a  bona  fide  though  erroneous  belief  as  a  separate  legal  point.  I  take  the  case  only  in 
the  simple  view  of  enquiry  as  to  the  actual  fact.  This  inquiry  precedes,  in  point  of 
legal  principle  and  importance,  as  it  does  in  the  order  of  time,  and  in  the  order  of  logical 
inference,  proof  as  to  what  was  the  notion  or  opinion  of  third  parties  as  to.  the  character 
of  their  cohabitation — several  of  whom  knew  so  little  of  the  parties  that  they  never 
heard  of  the  existence  of  this  prior  husband,  or  knew  the  woman  by  the  name  of  Mrs. 
Paul 

If  it  shall  clearly  appear  that  Janet  M'Kinlay  was  not  free  to  contract  marriage,  and 
that  both  she  and  John  Lapsley  knew  that  to  be  the  case — ^then,  whatever  colour  they 
allowed  (for  their  own  comfort)  their  cohabitation  to  assume  in  the  opinion  of  others 
who  made  no  inquiry,  of  course  they  did  not  contract  marriage  —they  did  not  intend  to 
contract  marriage — they  cannot  be  presumed  to  intend  to  contract  marriage :  And  i^keir 
understanding  and  object  is  the  matter  to  be  proved. 

I  must  consider  the  case,  therefore,  in  a  different  light  altogether  from  the  Lord 
Ordinary.  If  I  follow  the  observations  in  the  note,  he  takes  the  intention  of  the  parties 
to  live  together  with  the  view  of  contracting  marriage,  in  the  opinion  of  others,  as  a 
separate  and  distinct  point  of  inquiry  from  the  existence  of  the  impediment  of  a  former 
marriage,  and  their  own  knowledge  of  that  impediment,  and  their  belief  of  its  continu- 

1  See  2  Dow,  504. 
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anoe.  I  cannot  adopt  any  such  view  of  the  case.  I  think,  on  the  contrary,  that  the 
existence  of  the  impediment,  and  their  knowledge  and  belief  of  its  continuance,  is  the 
most  important  and  essential  fact  in  ascertaining  their  true  intention  and  object ;  that 
the  latter  cannot  be  thought  of  without  reference  to  this  most  vital  matter  of  fact — were 
they  free  to  marry,  and  did  they  believe  that  they  were  ? — ^and  that  the  opinion  of 
others  is  not  to  be  taken,  in  the  first  instance,  as  establishing  an  intention  to  marry,  and 
as  sufficient  to  prove  marriage,  without  reference  to  their  own  objects. 

4.  But  this  view,  so  essential  in  every  respect^  is  of  still  greater  importance,  if  it 
appears  that  the  cohabitation  clearly  began  when  Paul  was  alive,  and  was  believed  to 
be  alive,  and  that  it  continued  on  to  John  Lapsley's  death,  without  any  change  of  any 
sort  to  give  it  another  character  as  between  the  parties  themselves ;  and  thus,  that  the 
cohabitation  did  not  commence  at  once  in  a  way  or  at  a  time  when  the  very  formation 
of  it,  and  its  avowed  and  acknowledged  character,  seemed  to  originate  in  a  belief  that 
they  were  free  to  marry.  In  this  case,  this  seems  to  me  to  be  a  point  of  very  grave 
importance.  If  it  shall  appear  that  the  parties  began  to  cohabit  when  Paul  was  alive, 
and  was  believed  to  be  aUve,  before  even  M'Einlay  gave  out  any  report  that  he  was 
dead — that  the  connexion  was  clearly  adulterous  at  first,  beginning  without  the  slightest 
notion  of  contracting  marriage,  and  so  known  and  understood  by  themselves,  then  this 
fact  is  of  the  utmost  importance  as  to  the  [60]  character  and  efifect  of  the  cohabitation 
during  the  three  years  after  the  existence  of  a  report  of  William  Paul's  death,  supposing 
such  to  be  proved.  I  hold  the  doctrine  of  law  laid  down  in  the  Balbougie  case,  in  the 
House  of  Lords,  to  be  of  general  application  in  all  such  cases,  and  to  be  of  the  very 
highest  importance — ^viz.,  that,  when  the  origin  of  the  connexion  and  cohal»tation  is 
illicit,  and  when  it  is  not  known  at  what  time  it  became  lawful,  there  is  no  presumption 
in  fovour  of  a  change — ^that  is,  of  marriage — but  the  reverse.  The  presumption  is 
agftinst  any  change,  when  no  acts  occurred  to  evince  or  mark  any  change,  or  to  prove 
mutual  consent  to  an  entire  change  in  the  character  of  that  which  at  one  time  did  not 
make  marriage :  And  I  regard  as  equally  valuable  for  the  practical  decision  of  cases,  the 
additional  observation — marriage  in  that  case — I  may  almost  call  it  a  rule  for  judging 
of  evidence  in  such  cases — viz.,  that  when  the  origin  of  such  cohabitation  is  clearly 
illicit,  and  known  to  be  such  at  least  for  a  length  of  time,  little  weight  can  be  given  to 
trifles  in  the  conduct  of  parties,  whether  for  the  conveniences  or  decencies  of  life  to 
which  neither,  or  at  least  not  both,  could  themselves  attach  any  importance,  as  their 
cohabitation  was  known  by  themselves  to  be  illicit. 

But  if  this  doctrine  is  important  and  valuable  as  to  the  cohabitation  of  parties  free 
to  contract  marriage  when  the  cohabitation  began,  it  is  of  higher  authority  and  of  far 
more  weighty  effect,  in  a  case  in  which  the  cohabitation  began  when  the  parties  were 
not  free  to  marry,  and  when  the  illicit  cohabitation  was  adulterous.  When  parties  so 
situated  chose  to  cohabit,  it  is  revolting  to  principle  or  sound  sense  to  permit  such 
cohabitation  to  begin  to  infer  marriage  without  any  change,  or  any  avowal  or  declaration 
of  marriage,  merely  because  they  may  have  become  free  to  marry  during  that  cohabita- 
tion. To  their  conduct  no  such  presumption  can  apply.  The  cohabitation,  which  began 
in  open  violation  and  contempt  of  the  relation  of  marriage,  and  against  the  vow  of 
marriage,  has  nothing  in  itself  which  ought  to  raise  at  any  time  a  presumption  in  favour 
of  the  desire  to  form  the  relation  of  marriage  as  the  bond  and  ground  of  their  union. 
And  if,  while  the  connexion  was  adulterous  and  marriage  incompetent^  they  yet  allowed 
others^  who  knew  not  the  facts,  to  suppose  that  they  were  married ;  and  if  the  habite 
and  repute  began  from  their  conduct  at  that  time,  it  seems  very  clear  that  the  continu- 
ance of  the  same  course  of  life,  for  two  or  three  years  after  they  were  free  to  marry,  (if 
such  came  to  be  the  case  here,)  cannot  infer  consent  to  contract  marriage,  when  on  one 
single  act  occurred  to  mark  any  change,  or  indicate  any  proof  of  such  consent 

In  considering  the  &cts  of  this  cause,  we  cannot  overlook,  as  Mr.  Patton  wished  us 
to  do,  the  case  stated  by  the  pursuers  on  record,  after  ample  opportunity  to  consider  how 
their  averments  were  to  be  shaped. 

(Beads  p.  36,  §  3,  of  Becord.) — ^The  pursuers  aver  that  Janet  M*Kinlay,  their  mother 
was  married  to  John  Lapsley  in  or  about  the  year  1807 ;  and  they  date  the  living 
together  as  married  persons  from  the  year  1807. 

Sections  3  and  6  contain  an  averment  as  to  the  death  of  William  Paul,  and  its  time 
and  mode,  which,  if  proved,  would  have  cleared  the  case.  Of  that  there  was  no  proof  * 
and  probably  none  was  ever  intended  to  be  adduced,  although  specially  allowed  in  this 
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process,  for  the  commencement  of  section  6  is  very  singularly  and  cautiously  worded, 
(see  p.  37,)  leaving  it  in  doubt  whether  they  mean  to  admit  that  the  connexion  was 
adulterous  or  not  at  the  firot. 

[51]  In  the  record  the  pursuers  omit  any  mention  of  the  two  prior  children — a  fact 
of  the  highest  importance,  for  the  eldest  of  the  pursuers  was  bom  on  4th  December 
1808  *  and  there  were  two  children  bom  previously,  of  whom  the  mother  asserted,  and 
the  neighbours  understood,  John  Lapsley  to  be  the  father,  and  bom  while  they  were 
living  together.  The  eldest  must  have  been  bom,  on  the  shortest  admissible  computa- 
tion that  can  well  be  stated,  in  1806— doubtless  much  sooner. 

But  the  material  matter  to  consider  is  the  averments  of  the  mother  in  1810,  when 
the  facts  were  all  of  recent  occurrence — all  known  to  herself  and  to  the  witnesses  then 

examined and  when  no  confusion  as  to  dates  or  places  could  well  exist,  to  such  an 

extent  at  least  as  to  prove  any  material  source  of  error. 

Now,  when  the  marriage  was  disputed,  and  she  was  allowed,  by  interlocutor  24th 
April  1810,  to  prove  that  she  was  the  lawful  wife  of  John  Lapsley,  she  produced  and 
founded  on  a  copy  of  a  paper  said  to  be  dated  20th  April  1806,  which  purported  to  be 
an  acknowledgment  of  marriage — and  a  marriage  as  of  that  date — ^and  she  said  she  bore 
four  children  to  John  Lapsley — meaning  children  bom  in  wedlock.  That  document 
was  never  produced  in  process.  That  a  paper  was  compared,  ex  parte^  by  the  assessor 
with  the  copy  of  it  inserted  in  her  pleading,  and  before  the  memorial  was  allowed  to 
be  answered,  is  nothing.  The  production  of  the  paper  itself  was  called  for  in  the 
course  of  the  process  in  the  most  peremptory  terms,  in  order  that  the  genuineness  of  the 
writing  might  be  ascertained.     It  was  never  produced — was  not  ultimately  referred  to 

or  defended and  this  alleged  proof  of  marriage  was  substantially  abandoned,  and 

another  ground  entirely,  viz.,  cohabitation,  taken  up  in  proof.  The  woman  in  trath 
gave  up  the  attempt  to  support  or  found  on  this  paper,  the  genuineness  of  which  had 
been  directly  and  stoutly  impeached.     This  is  a  very  serious  fact  in  the  cause. 

But  still  one  most  important  matter  was  fixed  in  reference  to  this  statement  by 
Janet  M*Kinlay.  At  first,  Janet  M*Kinlay  had  said  that  Paul  had  died  eight  years 
before  1810.  But  when  the  trustees,  who  did  not  at  first  know  much  about  Janet 
M'Kinlay  had  not  only  found  out  that  she  had  been  married  to  Paul,  but  produced 
the  letter' from  him  in  May  1804,  she  then  most  distinctly  referred  to  the  marriage 
with  Lapsley  as  contracted  at  the  date  of  that  acknowledgment  in  April  1806,  and 
stated,  (see  p.  54  of  Record,)  that  it  was  in  consequence  of  the  communication  from 
Mrs.  Cochran,  to  be  afterwards  mentioned,  that  she  became  the  wife  of  John  Lapsley. 

I  take  this  to  be  a  distinct  statement  by  the  mother  in  1810,  that  there  was  no 
marriage  before  spring  1806.  The  statement  of  the  mother  must  be  conclusive  on  this 
point ;  and  all  the  pursuer's  evidence,  at  the  distance  of  a  quarter  of  a  century,  to  prove 
that  they  were  regarded  as  married  persons,  and  had  been  married  when  living  together  in 
two  different  houses  before  1806,  is  plainly  false  in  point  of  fact,  and  must  be  disregarded  ; 
for  it  is  directly  against  the  positive  statement  of  the  mother  in  1810  or  1811,  as  to  the 
date  of  the  supposed  marriage.  But  the  fact  that  they  did  live  tc^ether,  and  in  the 
opinion  it  may  be  of  several,  as  married  persons,  long  before  1806,  is  of  the  highest 
importance  in  proving  the  character  of  the  connexion  in  its  origm,  and  in  judging 
whether  they  ever  were  truly  married, 

In  the  course  of  this  first  process,  the  mother  undertook  to  lead  proof  in  New  York. 
At  that  time  Mrs.  Cochran,  from  whom  she  says  she  received  a  communication  of  Paul's 
death  was  alive.  Her  sister  lived  in  the  neighbourhood  of  Glasgow,  and  Mrs.  Cochran's 
evidence,  and  that  of  those  from  whom  she  had  [62]  (it  is  said,)  received  her  informa- 
tion, might  easily  have  been  obtained.  As  it  was  not  taken,  then  supposing  Fergusson's 
account  of  the  contents  of  her  letter  could  be  received  as  evidence,  still  Mrs.  Cochran's 
letter  comes  to  be  mere  hearsay,  of  the  most  doubtful  kind,  given  on  the  recollection  of 
a  witness  who  read  the  letter,  and,  as  hearsay  two  deep,  is  either  inadmissible  or  of  no 
value.  Janet  M*Kinlay  should  have  followed  it  up  in  1810,  by  examining  the  parties 
whom  it  is  said  Mrs.  Cochran  had  seen  and  obtained  her  accounts  from,  and  so  proved  some- 
thing directly  in  the  proper  way  as  to  the  alleged  fate  of  William  Paul  But  after  making 
a  most  specific  averment  in  1811,  (see  Evidence,  3d  appendix,  p.  15,)  she  abandoned 
the  attempt  to  lead  any  such  proof.  Now,  this  abandonment  by  the  mother  to  lead 
such  proof,  so  recently  after  the  alleged  facts — ^when  parties  were  alive,  and  the  whole 
matter  might  have  been  cleared  up — seems,  at  this  distance  of  time,  to  afford  the 
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strongoBt  presamption  that  no  evidence  could  then  be  obtained  tending  to  cieate  any 
praenmption  whatever  of  the  death  of  William  Paul  in  any  way  before  1809 — much 
less  before  1806.  I  cannot  consent  to  take,  in  place  of  such  proof,  conjectures  and 
inferences,  reared  up  now  out  of  hearsay  and  loose  evidence,  taken  at  the  distance  of 
more  than  a  quarter  of  a  century,  especially  when  no  attempt  has  been  made,  even  now, 
to  lead  any  direct  evidence  whatever. 

Such  were  the  statements  in  1810  by  Janet  M'Kinlay  herself — such  the  date  she 
ascribed  to  the  marriage,  and  such  the  result  of  that  action. 

To  these  proceedings  the  greatest  importance  is  due.  1.  In  1810  not  one  of  the 
Pauls  was  adduced  to  support  the  averment,  that  William  Paul  had  been  lost  before 
that  date,  or  had  been  believed  to  be  lost  before  that.  On  the  contrary,  when  three 
are  examined  by  the  defenders,  one  sister  had  never  heard  any  report  of  his  death  at 
all ;  the  other  two  Pauls  (a  brother  and  another  sister)  say,  they  think  Janet  M'Einlay 
gave  out  such  a  report,  but  they  paid  no  attention  to  it  2.  In  that  process  we  have 
Janet  M'Einlay's  own  statement  as  to  the  only  way  she  says  she  heard  a  report  of  Paul's 
death,  and  the  time  she  received  it ;  and  thus  we  must  lay  aside,  as  quite  unworthy  of 
credit^  a  great  deal  of  the  recent  proof,  which  is  utterly  at  variance  with  her  statements, 
and  most  contradictory  to  itself. 

But  let  us  examine  the  parole  proof  of  the  cohabitation,  and  of  marriage  by  habite 
and  repute,  adduced  in  1810  by  her,  when  she  resorted  to  that  mode  of  proving  her 
marriage,  as  well  as  the  proof  in  this  present  process. 

The  Lord  Ordinary,  in  one  part  of  his  note,  appears  to  admit  that  the  case  would 
be  altogether  altered  in  character,  if  the  connexion  between  the  parties  began  before  the 
receipt  of  the  letter  from  Mrs.  Cochran  in  1806,  said  to  contain  a  report  of  William 
Paul's  death.  But  he  says  that  the  defenders  are  not  entitled  to  found  on  the  loose 
recollections  of  witnesses  as  to  dates,  so  as  to  raise  up  a  case  against  the  pursuers.  But 
these  witnesses  were  all  adduced  by  Janet  M'Einlay  herself,  when  the  dates  were  quite 
recent,  or  by  the  pursuers ; — they  are  not  the  witnesses  of  the  defenders :  And  the 
accuracy  of  the  dates  to  which  they  speak,  is  fixed  by  their  distinct  mention  of  the 
places  in  which  Janet  M'Kinlay  and  John  Lapsley  lived  together.  Further,  the  facts 
are  not  brought  out  by  the  defenders,  but  by  her  or  by  the  pursuers.  The  objection, 
that  the  connexion  was  in  its  origin  adulterous,  and  began  long  before  this  letter,  arises 
on  the  very  proof  which  Janet  M'Einlay  and  the  pursuers  have  adduced  of  the  cohabita- 
tion with  habite  and  repute ;  and  to  disregard  what  their  witnesses  say,  is  then  to  cut 
down  their  whole  [53]  case.  Besides,  when  the  places  are  attended  to  in  which  these 
witnesses  place  the  residence  of  the  parties,  and  the  time  they  lived  in  each,  and  when 
the  births  of  the  four  children  are  combined  with  this,  it  will  appear  beyond  the 
possibility  of  doubt,  that  the  connexion  between  them  began  in  1803  or  1804,  if  not  earlier, 
and  was  clearly  adulterous  in  their  own  knowledge,  and  at  a  time  when  it  is  impossible 
to  hold  that  Janet  M*Kinlay  was  free  to  marry,  or  believed  herself  to  be  so,  or  that  the 
slightest  presumption  could  exist,  or  even  any  report,  as  to  Paul's  death. 

The  parties  lived  together  in  four  places  during  the  time  to  which  the  proof  adduced 
in  1810  and  in  1839  of  cohabitation  as  married  persons  applies; — during  the  whole  of 
which  period,  in  all  these  houses,  as  much  as  during  the  latter  part  of  the  period,  (if 
the  proof  is  of  any  value  at  all,)  it  is  averred  by  the  witnesses  that  the  parties  lived  as 
married  persons.  The  testimony  of  the  witnesses  is  distinct  as  to  the  places; — the 
time  they  lived  in  each  is  also  fixed ; — and  so  clear  is  the  testimony  as  to  the  places, 
that  the  houses  in  which  Janet  M'Kinlay  lived  before  she  and  John  Lapsley  "  went 
together,"  are  also  specified.  If  the  evidence  is  not  to  be  taken  as  correct  as  to  the 
repute  of  marriage  in  the  first  houses  they  lived  in,  then  no  dependence  can  be  placed 
on  the  proof  at  all,  for  it  is  just  as  clear  and  strong  as  to  the  earlier  as  to  the  later 
residences. 

The  last  place  (to  trace  the  matter  backward)  was  a  house  in  the  Grallowgate,  in 
which  John  Lapsley  died  in  January  1810.  It  is  proved,  by  the  testimony  of  the 
landlord  and  others  in  1810,  that  they  went  to  that  house  at  Whitsunday  1808. 

The  house  they  lived  in  before  that  was  in  the  Calton ;  and  the  evidence  here  is 
very  pointed ;  for  in  this  new  locality  they  became  acquainted  with  neighbours,  who, 
in  1810,  speak  to  the  time  they  lived  there ;  and  some  of  them  did  not  know  the  parties 
till  they  came  to  this  house  in  the  Calton. 

In  the  Calton  they  lived  certainly  two  years  at  least ;  it  would  rather  appear  from 
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the  evidence  of  Biggs,  (p.  56  B.,  and  78  G.,)  and  Biyce,  (p.  63,)  that  they  liyed  thiee 
years  in  the  Calton.  Bryce  says  they  were  abont  three  years  his  neighbours  in  the 
Calton.  And  there  is  otiber  evidence  to  the  same  e£fect.  This  carries  l£e  time  back  to 
1806  or  1805. 

Third,  in  the  High  Street  they  lived  for  two  years,  or  three,  before  they  went  to 
Calton.  This  is  proved  by  Fergusson,  and  during  that  time  various  of  the  witnesses 
distinctly  speak  to  them  being  reputed  as  married,  and  living  as  such.  CaU  it  two 
years.  Now,  the  proof  is,  that  they  went  to  this  house  in  the  High  Street  from  the 
Old  Wynd,  and  that  all  the  time  they  were  in  the  High  Street^  she  and  John  Lapsley 
lived  together  as  man  and  wife.  Duncan  (p.  55)  and  others  are  dear  that  they  lived 
together  as  man  and  wife  there.  So  also  those  who  speak  to  the  same  repute  and 
cohabitation  in  the  Old  Wynd,  before  they  went  to  the  High  Street.  This  brings  it  to 
1804  or  1803.     Call  it  1804. 

But  it  is  also  equally  clear,  according  to  the  proof  in  1810  and  in  1839,  that  they 
previously  lived  together  in  the  Old  Wynd ;  for  so  both  Janet  M'Kinlay  herself  and 
the  present  pursuers  have  been  at  pains  to  prove,  and  they  both  lead  proof  to  establish 
cohabitation  with  repute  in  the  Old  Wynd. 

Now,  in  the  Old  Wynd  (thus  before  1804  or  1803)  they  lived  for  a  considerable 
time — ^long  enough,  the  witnesses  say,  to  create  dear  repute  of  cohabitation  as  married 
persons,  and  that  they  were  married,  as  Mrs.  Waddell  says,  wJien  they  came  to  the  Old 
Wynd.  That  they  Hved  in  the  Old  Wynd  for  some  time,  ao-  [64]  -cording  to  the 
evidence,  if  any  reliance  is  to  be  placed  on  any  part  as  to  any  one  &ct,  is  dear  from  the 
facts  stated  as  to  that  residence.  Hence  they  were  living  together,  and,  according  to 
the  pursuers'  evidence,  with  the  same  repute,  (whatever  be  its  value,)  as  at  an  after 
period,  undoubtedly  when  Paul  was  alive,  and  before  the  date  of  the  last  letters  from  him. 

The  witnesses  as  to  their  residence  in  Old  Wynd  and  High  Street,  and  to  habit  and 
repute  as  married  persons,  are  just  as  clear  and  positive  as  those  who  speak  to  such 
repute  during  their  residence  in  the  Gallowgate.  Indeed  some  of  the  witnesses  also 
speak  to  all  the  places.  If  we  are  to  disregard,  as  mere  confusion,  their  testimony  as  to 
places  and  dates,  (as  the  Lord  Ordinary  thinks  we  must,)  then  that  is  an  admission  that 
the  only  proof  adduced  is  not  to  be  relied  upon  in  the  most  important  particulars  stated, 
and  that  the  case  which  both  Janet  M'Kinlay  in  1810,  and  the  pursuers  twenty-nine 
years  afterwards,  undertook  to  establish,  is  not  founded  on  truth  as  to  the  essential 
matters  of  the  dates  and  places  of  residence  of  the  parties,  whose  cohabitation  is  to  be 
established.  But  the  witnesses  are  not  mistaken  as  to  tjiese  matters.  There  is  no 
confusion  in  their  testimony  as  to  the  places  where  the  parties  lived,  and  where  they 
knew  them.  The  tracing  of  the  parties  from  a  residence  in  the  Old  Wynd,  through  aU 
the  other  three  places,  has  been  satisfactorily  done  by  Janet  M'Kinlay  in  1810,  and 
again  by  the  pursuers  in  this  process.  I  think  their  proof  complete  on  that  point  as  to 
the  places  of  their  residence,  and  the  dates  when  they  resided  at  such  places.  I  have 
no  doubt  that  the  cohabitation  commenced  in  the  Old  Wynd — and  in  that  place,  as  in 
each  of  the  other  places,  they  are  taken  to  be  married  persons,  according  to  the  evidence 
of  the  witnesses,  so  far  as  their  testimony  goes  to  repute.  Duncan,  p.  54 — ^Ifrs. 
Waddell,  pp.  91,  92,  93 — are  quite  distinct  to  their  residence  in  the  Old  Wynd,  as 
married  persons,  in  their  opinion.  Mrs.  Waddell  speaks  to  this  in  three  parts  of  her 
testimony.  She  says  that  she  does  not  know  where  Janet  M^Kinlay  lived  before  she 
and  John  Lapsley  came  to  live  in  the  Old  Wynd ;  and  that  they  were  lawfully  married, 
she  understood,  wTien  they  came  to  the  Old  Wynd.  And  there  is  other  evidence  to  the 
Old  Wynd.  She  says  they  lived  in  the  Trongate  after  the  Old  Wynd,  instead  of  the 
High  Street — a  mistake  that  Kidd,  Janet  M'Kinlay's  son,  himself  makes. 

I  have  most  carefully  and  minutely  examined  the  evidence,  and  the  result  is,  that, 
according  to  the  time  they  resided  in  the  different  places,  their  cohabitation  began,  at 
the  latest,  in  1804,  if  not  in  1803  ;  I  think  even  earlier. 

The  evidence  of  Ferguson,  in  1810,  is  very  distinct  as  to  the  length  of  time  during 
which  Janet  M'Kinlay  had  lived  as  his  neighbour  in  the  High  Street,  before  the  letter 
is  said  to  have  come  to  her,  to  his  care,  in  January  1806.  Mrs.  Cochran  had  been,  it  is 
said,  in  Scotland,  returned  to  America,  and  then  wrote  to  Janet  M^Kinlay,  to  the  care 
of  Ferguson — all  marking  that  M'Einlay  had  been,  as  he  says,  long  his  neighboor. 
Accordingly,  he  mentions  two  houses  she  lived  in  dose  to  him  in  the  High  Street  before 
that  letter  was  received.    He  says  the  letter  came  five  years  before  his  examination  in 
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January  1811 — that  is,  January  1806 — and  that  it  was  in  the  thi7'd  year  of  her  heing 
his  neighbour ;  and  agf^n,  that  she  had  been  two  years  his  neighbour  before  he  gave  up 
his  shop,  some  time  before  that  letter  was  received — which  makes  her  residence  in  the 
High  Street  begin  in  1804,  at  the  very  latest.  This  is  his  distinct  and  specific  state- 
ment in  January  1811,  when  the  facts  were  all  recent ;  and  as  this  witness  is  brought 
to  prove  the  only  [65]  report  which  Janet  herself  ever  averred  as  to  the  death  of  Paul, 
and  to  speak  to  his  recollection  of  the  contents  of  a  letter,  the  pursuers  cannot  impugn 
the  accuracy  of  his  recollection,  being  their  most  important  witness. 

It  is  a  most  remarkable  fact^  that  he  was  not  asked  by  M'Kinlay  one  word  as  to  her 
living  with  John  Lapsley,  although  his  acquaintance  continued,  as  he  saw  her  two  or 
three  years  afterwards.  And  the  reason  is  plain.  He  says  that  she  was  known  to  him 
in  the  High  Street  as  Mrs.  Paul.  At  that  time  she  was,  beyond  all  doubt,  living  with 
John  Lapsley,  and  as  other  witnesses  say,  as  John  Lapsley's  wife ;  but^  as  he  knew  her 
to  be  and  described  as  Mrs.  Paul,  of  course  no  evidence  as  to  the  repute  of  marriage 
could  be  obtained  from  him.  Others,  however,  who  did  not  know  so  much  about  her, 
believed  her,  or  took  her  to  be,  the  wife  of  John  Lapsley,  not  only  all  the  time  she  lived 
in  the  High  Street,  but  for  a  long  period  before. 

On  the  evidence,  therefore,  on  which  alone  habite  and  repute  is  rested,  it  is  clear 
that  the  cohabitation  at  first  between  the  parties  was  adulterous,  and  began  when  they 
were  not  free  to  contract  marriage,. and  could  not  intend  to  contract  marriage. 

No  change  in  the  general  character  of  that  cohabitation  ever  took  place.  Not  one 
act  ever  occurred  to  show  that,  supposing  accounts  of  Paul's  death  had  been  received, 
the  parties  previously  living  together,  intended  to  contract  thereafter  the  relation  of 
marriage,  and  to  give  a  new  and  difierent  effect  to  their  cohabitation.  Certainly  not 
one  act  by  John  Lapsley  is  established,  which  can  prove  any  consent  on  hia  part  to 
form  the  relation  of  marriage  at  an  after  period  with  the  woman,  with  whom  he 
continued  to  cohabit,  and  of  whom  he  could  have  no  good  opinion. 

But  this  point  must  be  considered  in  reference  not  merely  to  their  alleged  purpose, 
but  also  to  the  legality  of  the  alleged  marriage  without  evidence  of  the  death  of  Paul. 

About  the  death  of  John  Lapsley  only  five  years  had  elapsed  since  letters  were 
received  from  Paul,  and  only  four  from  the  receipt  of  a  letter  alleged  to  have  been 
written  by  Mrs.  Cochran.  Considering  that  the  proof  allowed  in  1810  to  be  adduced 
in  New  York  was  not  taken,  I  have  great  doubts  whether  the  statement  of  Ferguson  as 
to  the  contents  of  that  letter,  when  Mrs.  Cochran,  and  those  from  whom  she  got  her 
information,  if  any,  were  alive,  can  be  received  as  legal  evidence.  In  a  trial  for  bigamy, 
it  might  be  received  in  answer  to  the  charge  that  the  woman  weU  knew  that  her  former 
husbuid  was  alive.  But  the  enquiry  now  is  as  to  the  actual  legality  of  the  alleged 
second  marriage — a  very  different  question,  (with  deference  to  the  Lord  Ordinary,)  and 
I  think  the  testimony  of  Ferguson  in  the  proof  in  1810  was  only  admissible  on  an 
undertaking  to  examine  Mrs.  Cochran  in  New  York,  and  also  all  the  parties  there  who 
knew  any  thing  of  William  Paul.  But,  on  the  loose  recollection  of  the  contents  of  a 
letter  of  this  sort^  not  followed  up  at  the  time,  when  the  facts  could  have  been  easily 
investigated,  I  think  it  is  very  clear  that  no  legal  presumption  of  the  death  of  William 
Paul  can  be  raised  before  January  1810 — the  death  of  John  Lapsley.  At  that  time,  as 
the  judgments  in  the  Court  at  Glasgow  well  put  it,  the  question,  whether  William  Paul 
was  dead,  was  matter  for  actual  proof,  not  of  presumption  at  all,  and  that  proof  was 
not  attempted. 

It  was  scarcely  maintained  in  argument,  that  under  the  Scotch  cases,  or  any 
authority  in  our  law,  William  Paul  could  be  held  as  dead  in  January  1810.  The 
[66]  presumption  in  favour  of  life  could  not  be  overcome  as  to  him,  either  by  the  lapse 
of  a  few  years,  or  by  loose  reports,  resting  on  no  facts  proved  at  the  time,  or  substan- 
tiated in  this  cause.  And,  considering  the  very  sound  and  satisfactory  ground  on  which 
our  law  rests,  it  seems  neither  admissible  nor  very  safe  to  reason  on  such  subjects  from 
rules  or  presumptions  in  the  law  of  England  not  likely  to  be  weU  understood  by  us,  and 
derived  also,  as  we  are  told,  from  analogies  in  that  law.  However,  this  is  clear,  that 
the  presumption  relied  on  in  the  law  of  England  has  been  wholly  misapplied  in  this 
case ;  for  the  rule  is,  merely  that  the  presumption  in  favour  of  life  ceases  in  the  usual 
case  after  the  lapse  of  seven  years  after  the  last  accounts  received  of  the  party.  Here 
seven  years  had  not  elapsed  in  1809,  nor  more  than  one  half  of  the  period.  And,  if  I 
understand  the  matter,  which  probably  I  do  not^  there  is  a  different  principle  adopted 
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in  the  application  of  that  presmnption,  according  to  the  nature  of  the  saccesaion  claimed, 
and  the  interest  of  the  party  in  the  same. 

The  presumption  seems  to  he  stated  hy  Lord  Ellenhorough  chiefly  in  reference  to 
matters  of  succession,  duration  of  leases,  &c,  as  in  the  case  quoted  from  the  6th  YoL  of 
East,  p.  84  : — "  As  to  the  period  when  the  hrother  m^ht  he  supposed  to  have  died, 
according  to  the  statute  19  Car.  II.  c.  6,  with  respect  to  leases  dependent  on  lives,  and 
also  according  to  the  statute  of  higamy,  (1  Jac.  I.  c.  11,)  the  presumption  of  the 
duration  of  life  with  respect  to  persons  of  whom  no  account  can  he  given,  ends  at  the 
expiration  of  seven  years  from  the  time  they  were  known  to  he  living.  Therefore,  in 
the  absence  of  all  other  evidence  to  show  that  he  was  living  at  a  later  period,  there  was 
fair  ground  for  the  jury  to  presume  that  he  was  dead  at  the  end  of  seven  years  from 
the  time  that  he  went  on  his  second  voyage,  which  seems  to  be  the  last  account  of  him. 
That  was  about  the  year  1778,  which  would  carry  his  death  to  about  1785."^ 

But  when  a  general  case  occurs,  such  as  the  present,  I  And  the  following  doctrine 
in  an  opinion  of  Lord  Denman,  which  seems  to  bring  the  law  of  England,  in  such  a 
case  as  the  present,  very  much  to  that  of  the  law  of  Scotland : — *'  It  appears  to  me, 
that  nothing  could  be  more  absurd  than  that  there  should  be  a  presumption  of  life  or 
death,  without  reference  to  the  age,  circumstances,  situation  of  life,  and  common  habits 
of  the  party.  Can  there  be  the  same  presumption  as  to  a  party  who  is  100  and  one 
who  is  35  ? — as  to  a  party  who  was  in  good  health  when  last  heard  of,  and  one  who  was 
proved  to  have  then  had  a  disorder  upon  him  which  was  likely,  speedily,  to  terminate 
in  his  death  1    It  cannot  be.     It  is  altogether  a  question  of  fact."  ^ 

This  case  was  one  relative  to  an  order  for  removal  of  a  pauper,  on  the  ground  of  her 
being  the  wife  of  A.,  when,  on  the  other  hand,  it  was  alleged  that  a  first  wife  was  alive. 
And  the  doctrine  was  then  laid  down  that  a  jury  are  not  to  preiume  death  merely  in 
favour  of  the  innocence  of  a  party  in  contracting  a  second  marriage,  but  must  look  to 
the  evidence  in  each  case,  although  the  validity  of  the  second  marriage  was  only 
incidentally  brought  in  issue.  This  principle  must  [57]  clearly  apply  with  much  greater 
weight  when  a  party  has  to  establish  legitimacy  by  proving  a  lawful  second  marriage. 

When  the  inquiry  relates,  as  here,  to  the  death  de  reeenti  of  a  party  in  the  prime  of 
life,  but  not  heard  of  for  three  or  four  years,  the  essential  point  to  establish  is,  tJie  exact 
ioay  in  which  he  may^  or  rather,  must  have  been  lost ;  e.g.  that  he  did  embark  on  board 
of  a  vessel  which  was  lost,  or  has  not  been  heard  of  by  the  owners  for  a  period  which 
proves  that  she  was  lost ;  or,  to  take  one  of  our  cases  as  an  illustration,  that  he  had 
volunteered  in  an  attack  by  boats  on  batteries  or  ships  of  an  enemy,  in  which  numbers 
were  killed,  and  that  he  was  never  again  seen  by  his  shipmates.  But  up  to  the  death 
of  John  Lapsley  no  such  evidence  existed  as  to  the  death  of  Paul  in  any  way ;  and 
Janet  M'Kinlay  failed  to  prove  that  any  account  could  be  substantiated,  even  as  probable, 
as  to  the  fate  of  Paul. 

The  account  given  in  the  recent  proof,  at  the  distance  of  a  quarter  of  a  century,  of 
other  reports  of  Paul's  death,  besides  the  alleged  letter  from  Mrs.  Cochran,  I  lay  aside 
as  utterly  unworthy  of  serious  notice.  The  testimony  of  Kidd,  the  son  of  Janet 
M'Kinlay  by  a  former  marriage,  is  so  contradictory,  so  absurd  as  to  dates,  so  wholly 
irreconcilable  with  the  statements  of  the  mother  in  1810,  that  the  only  defence  of  his 
veracity  was,  that  he  was  too  young  to  have  any  accurate  recollection  on  the  subject — a 
defence  which  destroys  any  reliance  on  his  testimony. 

During  the  life  of  John  Lapsley,  then,  I  am  clearly  of  opinion,  1st,  That  no  evidence 
existed  of  the  death  of  William  Paul  which  could  entitle  the  parties  to  marry  on  the 
faith  of  his  death.  2d,  That  no  accounts  of  his  death  had  been  received  of  such  a 
character  as  to  justify  the  belief  that  John  Lapsley  intended  to  marry  Janet  M'Kinlay, 
as  wholly  free  from  the  former  marriage.  3d,  That  there  was  no  presumption  in  law 
of  the  death  of  William  Paul  during  the  lifetime  of  John  Lapsley.  4th,  That  as  the 
cohabitation  began  when  Paul  was  alive,  and  believed  to  be  alive,  there  is  no  ground  to 
presume  against  John  Lapsley  that  he  ever  intended  to  contract  marriage  with  Janet 
M*Kinlay. 

^  Opinion  of  Lord  Ellenhorough,  in  causa,  Doe  v,  Jesson,  Jan.  26,  1805,  (6  East's 
Reports,  p.  84). 

>  Opinion  of  Lord  Denman,  in  eauea,  The  King  v.  Inhabitants  of  Harborne,  (Neville 
&  Manning's  Reports,  VoL  IV,  p.  344). 
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And  the  nncontiadicted  testimony,  in  1810,  of  Margaret  Miller,  of  an  application 
by  Lapaley  to  her  to  take  charge  of  his  child,  owing  to  the  habits  of  the  mother,  and 
Mb  declaration  that  he  never  would  marry  her,  seems  to  me  to  confirm  that  inference 
from  the  whole  proof. 

The  attempts  in  1839  to  prove  accounts  only  by  hearsay  evidence  of  a  belief  of 
William  Paul's  death  at  an  earlier  period  than  the  death  of  John  Lapsley,  appear  to  me 
to  be  of  very  little  weight  in  this  case. 

The  inquiry  is  not,  whether  Paul  can  now  be  held  to  be  alive,  but  what  John 
Lapsley  really  intended  to  do,  and  what  he  could  legally  do. 

If  there  had  been  a  regular  marriage  celebrated  between  him  and  Janet  M'Einlay, 
or  any  distinct,  unequivocal,  and  deliberate  act^  giving  intentionally  and  plainly  to  the 
cohabitation  a  different  character  from  that  which  it  had  in  fact  at  first,  (such  as  an 
acknowledgment  of  marriage,)  then  that  marriage  might  very  relevantly  and  most 
legitimately  have  been  supported  by  proof  of  the  death  of  Paul,  although  such  evidence 
was  not  known  to  Lapsley,  as  he  must  have  been  presumed  to  have  had  good  grounds 
for  the  deliberate  step  he  took,  in  order  to  change  the  character  of  his  connexion  with 
Janet  M'Einlay.  But  when  the  alleged  marriage  is  to  be  inferred  from  the  cohabitation, 
without  any  cl^nge  at  all  taking  place  in  the  way  in  which  the  parties  lived  together, 
and  from  the  consent  of  Lapsley  to  contract  [68]  marriage,  the  inquiry  really  is — What 
evidence  was  there,  then,  in  his  lifetime  of  the  death  of  Paul  ?  What  grounds  had  he 
to  believe  his  death  1    What  presumptions  could  he  then  rely  upon  1 

In  the  later  proof,  some  of  the  Pauls  have  given  us  undoubtedly  statements  of  what 
they  heard  in  1820  from  their  brother  John,  of  his  belief  in  William's  death,  and  that 
the  latter  had  written  to  him  to  state  that  he  would  join  him,  John,  in  St.  Kitts.  The 
recollections  of  the  Pauls  are  given  at  the  distance  of  nineteen  or  twenty  years  after 
they  last  saw  their  brother  John.  They  differ  in  several  essential  points;  but  the 
remarkable  fact  is,  that  in  all  the  letters  from  John  to  this  country  during  the  lifetime 
of  Lapsley,  there  is  no  trace  whatever  of  any  such  communications  having  been  made 
by  William  to  him.  On  the  contrary,  he  seems  to  have  received  only  one  letter,  which 
clearly  did  not  contain  any  such  communication,  late  in  1804 ;  and  after  that  date  he 
was  (^stressed,  because  he  never  heard  again,  or  received  any  letter  at  all  from  William ; 
and  the  first  expression  of  anxiety  lest  he  should  not  be  alive  was  in  1807.  Looking  to 
these  letters,  and  to  the  fact  that  the  Pauls  in  this  country,  when  examined  in  1810, 
had  never  heard  any  account  or  report  of  the  death  of  William,  or  at  least  none  to 
which  they  paid  any  attention,  it  appears  very  clear  that  before  Lapsley's  death  no 
report  ever  existed  to  which  credit  was  attached  of  his  death. 

Whatever  presumption  there  is  now  as  to  his  death  does  not  establish  that  he  died 
at  any  particular  time,  much  less  at  the  commencement  of  the  long  period  which  has 
now  elapsed  since  he  was  heard  of,  or  in  any  particular  way  so  as  to  confirm  in  any 
d^;Tee  the  report  which  Janet  M'ELinlay  is  said  to  have  received. 

In  my  opinion,  her  failure  to  lead  evidence  in  New  York  in  1810,  and  the  total 
absence  of  any  attempt  even  to  lead  proof  in  America  or  St.  Kitts,  to  confirm  the  report 
of  any  vessel  being  lost  in  1805  between  New  York  and  St.  ELitts,  renders  the  testimony 
of  Ferguson  of  little  importance,  even  if  it  is  admissible. 

The  points,  then,  I  have  to  put  to  myself  are : — First,  Whether  Janet  M'Kinlay  and 
John  Lapsley  could  legally  contract  marriage,  owing  to  the  death  of  her  former  husband 
before  1810,  or  before  the  time  when  she  said  they  contracted  marriage?  Secondly, 
Whether  John  Lapsley  intended  to  contract  marriage  with  her  ?  £uid,  Thirdly,  Whether, 
— ^in  the  whole  circumstances  of  the  case,  looking  to  the  commencement  of  their  cohabi- 
tation, and  its  character  at  first;  the  absence  of  all  proof  or  belief  of  the  death  of 
William  Paul;  the  statements  by  the  mother  in  1810,  and  the  proof  then  led — the 
cohabitation  between  the  parties  can  entitle  us  to  presume  marriage,  because  such 
cohabitation  inferred  the  mutual  consent  necessary  for  the  contraction  of  that  relation  ? 
And  after  full  consideration,  I  have  formed  a  decided  opinion  against  the  pursuers  on 
all  these  points. 

LoBD  MoNOBSiFF. — The  object  of  these  proceedings  is  to  evict  a  subject  of  heritable 
estate,  by  reducing  the  titles  of  the  defenders,  constituted  by  onerous  purchase  in  1826-7, 
derived  from  parties  who  were  in  titido  at  the  time ;  and  this  on  grounds  of  alleged 
right  which,  if  it  has  any  reality,  must  have  emerged  in  1810 ;  and  the  Lord  Ordinary 
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has  not  only  given  decree  for  such  eviction,  but  foond  the  defenders  liable  in  expenaea 
for  having  put  the  pursuers  to  a  proof  of  their  title. 

This  is  a  very  serious  case,  and  it  becomes  a  very  important  one  when  we  look  into 
the  facts,  and  the  legal  grounds  of  the  Lord  Ordinary's  Judgment,  as  explained  in  his 
note. 

[69]  I  cannot  adhere  to  the  interlocutor.  With  all  deference,  I  dissent  from  the 
legal  principles  assumed  in  it,  and  I  dissent  from  the  results  deduced  from  the  facts  in 
evidence. 

In  the  first  phu^,  this  is  merely  a  civil  suit  for  the  decision  of  matters  of  civil  right 
It  is  not  a  criminal  prosecution  against  any  one  for  bigamy.  Assuming  that  there  was 
a  marriage  constituted  between  John  Lapsley  and  Janet  M'Kinlay  or  Paul,  in  1805  or 
1806,  as  the  Lord  Ordinary  says,  many  things  might  afford  a  good  defence  against  a 
criminal  charge  of  bigamy  which  will  not  prove  that  the  parties  were  in  a  condition  at 
that  time  to  contract  a  legal  marriage  to  civil  effects;  or,  still  less,  that  they  did 
effectually  constitute  it  by  mere  cohabitation  as  man  and  wife,  and  the  clearest  repute 
of  their  bearing  that  character.  I  do  not  say  how  it  might  have  been  in  this  case  if 
such  a  prosecution  had  been  raised  at  a  fit  time ;  but  one  thing  is  evident,  that  the  proof 
of  a  second  marriage,  to  that  criminal  effect,  would  have  been  a  very  difficult  thing  on 
so  short  a  period  of  cohabitation ;  and  even  if  it  could  have  been  made  out,  accord- 
ing to  the  ordinary  views  of  the  law  of  Scotland  on  that  subject,  many  grounds  for 
inferring  a  bona  fide  belief  sufficient  to  elide  that  charge  of  felonious  intent  might  have 
been  found,  which  could  be  of  no  weight  at  all  in  determining  a  question  of  civil  right 
arising  on  the  assumption  of  such  a  marriage  being  so  proved. 

I  must,  therefore,  lay  aside  every  argument  and  illustration  which  is  derived  from 
the  supposition  of  a  criminal  prosecution.  But,  supposing  every  thing  else  out  of  view, 
I  doubt  whether  any  prosecutor  could  have  sustained  an  indictment  for  bigamy  by  such 
proof  of  a  second  marriage  as  that  which  was  adduced  in  1810.  I  must  further  observe, 
that  this  is  a  case  to  be  decided  on  the  law  of  Scotland ;  and  I  must  be  excused  for 
declining  to  accept  of  the  authority  of  Mr.  Burge,  an  English  lawyer,  for  what  that  law 
is,  or  for  holding  that,  in  the  law  of  Scotland,  the  civil  law  is  to  be  entirely  disregarded 
in  presumptions  of  fact,  merely  because  Sir  William  Grant  says  that  it  is  so  in  the  law 
of  England.  At  the  same  time,  the  facts  of  the  present  case  appear  to  me  to  be  of  such 
a  nature,  that  it  reaUy  signifies  very  Httle  by  what  law  it  is  to  be  judged  of,  since  even 
the  statutory  law  of  England,  for  certain  special  cases,  limiting  the  natural  presumptions 
prevailing  in  other  cases,  would  entirely  exclude  the  plea  of  the  pursuers  in  the  present 
case. 

There  are  principles  in  the  law  of  Scotland,  whether  they  exist  elsewhere  or  not^ 
which  appear  to  me  to  be  of  great  importance  in  the  cause ;  but  before  they  can  be 
applied,  we  must  look  at  what  the  state  of  the  case  is,  on  the  simplest  view  of  the  facts, 
which  admit  of  no  denial 

Janet  M'Kinlay  was  married  to  William  Paul  by  regular  celebration,  in  one  of  the 
last  years  of  the  last  century,  and  she  bore  two  children  to  him.  For  whatever  cause, 
William  Paul  left  M'Kinlay  in  1801,  or  the  beginning  of  1802,  and  went  to  America. 

In  the  process  before  the  Magistrates  of  Glasgow  in  1810,  M'Kinlay  stated  positively 
that  Paul  was  lost  at  sea  about  eight  years  before,  that  is,  in  1802.  This  averment  has 
been  long  necessarily  abandoned,  because  various  letters  were  produced  from  William 
Paul  himself  to  his  brother  Thomas  at  home,  and  his  mother,  dated  in  1802  and  1803, 
down  to  the  2d  November  1803 ;  and  there  is  one  letter  from  him  to  Thomas,  dated 
21st  May  1804,  which  was  received  on  the  19th  July  1804.  William  Paul,  therefore, 
was  alive  and  corresponding  with  his  relations  in  [60]  May  1804.  I  think  it  pretty 
clear  that  there  were  other  letters,  or  at  least  one  letter,  received  by  John  Paul  at  St. 
Kitts,  down  to  the  beginning  of  1805,  though  these  have  not  been  recovered.  But  I  take 
it  that  he  was  certainly  alive  in  May  1804. 

It  is  not  pretended  that  any  certain  accounts  of  his  death  ever  were  received.  His 
correspondence  ceased  after  his  mother's  death,  and,  in  the  lapse  of  years,  suppositions 
or  surmises  were  thrown  out  as  to  how  he  might  have  been  lost  at  sea.  It  is  true  that| 
in  his  last  letter,  he  contemplated  a  voyage  to  St.  Kitts,  but  there  is  no  evidence  that 
he  ever  entered  on  such  a  voyage,  or,  fa^  less,  that  he  perished  in  it. 

In  this  state  of  the  matter,  Paul's  wife,  M'Kinlay,  is  said  to  have  married  John 
Lapsley  in  1805  or  1806.    It  is  to  my  mind  demonstrably  clear,  that  these  parties  were 
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living  at  bed  and  boaid  before  eitJier  of  theee  years,  and  at  the  time  when  Paul  is 
piOYed  to  have  been  certainly  alive.  But  take  it  for  a  moment  that  they  only  came 
together  in  1805,  or  beginning  of  1806 — by  what  law  is  it  that  there  could  be  then  a 
preeiimption  that  Paul  was  dead — a  presumption  on  one  year  or  a  little  more  of  silence, 
and  the  absence  of  positive  proof  of  his  being  alive  1  Is  it  the  law  of  Scotland  that,  if 
a  man  is  abroad,  and  there  has  been  no  intelligence  from  him  for  a  year  and  a  half,  there 
shall  be  a  presumption  of  law  that  he  is  dead,  to  warrant  his  lawful  wife  to  marry 
another  man,  to  all  the  civil  effects  of  marriage  and  to  throw  the  onus  of  proving  that 
he  is  alive  on  any  party  who  disputes  the  efficacy  of  that  proceeding? 

There  is  really  much  more  in  this  case  when  we  go  to  the  evidence ;  but,  in  the  first 
instance,  there  are  important  principles  of  law.  lliere  is  a  presumption  for  life  well 
established,  and  of  a  very  strong  character.  Stair  lays  it  down  broadly,  (lY.  45,  19,) 
and  applies  it  distinctly  to  the  case  of  marriage.  It  may  be  overcome,  indeed,  by  proof, 
or  by  other  presumptions ;  and  to  some  purposes  common  fame,  after  a  lapse  of  years, 
may  be  received  to  overcome  it.  But  still  it  is  a  very  strong  presumption  which  relieves 
a  party  from  the  necessity  of  proving  life,  till  grounds  to  infer  death  shall  be  proved. — 
(LsAe  v.  Scott,  January  28,  1779;  Lord  Ashburton,  February  7,  1811 ;  Campbell,  June 
17,  1824 ;  Fettes,  July  7,  1825.)  In  the  case  of  Campbell,  a  young  man  was  proved  to 
have  gone  on  board  of  a  particular  ship,  and  not  to  have  been  heard  of  for  twenty  years ; 
and  though  in  respect  of  a  service  the  Court  allowed  the  interest  of  the  property  to  be 
drawn  in  the  mean  time,  "the  Judges  were  of  opinion  that  the  mere  lapse  of  time,  with- 
out any  other  circumstances,  was  not  sufficient  in  this  case  to  presume  death."  The 
case  of  Fettes  was  even  stronger ;  aod  though  the  Court  allowed  the  legacies  in  question 
to  be  paid — ^the  legatees  having  gone  abroad,  and  not  been  heard  of  for  above  thirty 
years — it  was  only  on  caution  being  found  to  repeat  in  the  event  of  their  appearing. 

The  case  of  marriage  appears  to  me  to  be  the  strongest  of  all  cases,  because  of  the 
importance  of  the  relations  thereby  created ;  and,  therefore,  I  apprehend  that  the  mere 
abMnce  of  a  husband,  without  any  account  of  him  being  received,  can  never  establish 
a  presumption  that  he  is  dead,  to  warrant  the  constitution  of  another  marriage  by  the 
w^e,  unless  it  be  after  the  lapse  of  a  very  considerable  Dumber  of  years,  combined  with 
other  circumstances  of  probability. 

But  there  is  another  department  of  the  law  of  Scotland  which  necessarily  comes 
into  operation  here — the  law  of  marriage.  There  was  here  no  celebration  of  se-  [61]  -cond 
marriage,  to  fix  the  date  and  circumstances  of  it  What  was  called  a  written  declaration 
of  marriage  by  Lapeley,  was  at  one  time  quoted  in  one  of  the  papers  before  the  magis- 
trates of  Glai^ow.  But  when  it  was  objected  to,  and  required  to  be  put  into  process, 
it  entirely  disappeared,  and  was  never  heard  of  more ;  and  the  allegation  was,  and  now 
is,  that  there  was  a  marriage  constituted  by  cohabitation  as  man  and  wife,  and  habit  and 
repate.  Now,  apart  from  other  difficulties  in  that  case,  it  proceeds  on  an  error  in  the 
mode  of  stating  the  rule  of  law.  Marriage  is  not  constituted  by  the  mere  fact  of 
eohabitatioD,  with  the  assumption  of  the  characters  of  husband  and  wife,  and  repute 
to  that  effect  The  proper  doctrine  is,  that  the  consent,  by  which  marriage  is  constituted 
in  the  law  of  Scotland,  may  be  proved  by  such  cohabitation  and  repute.  But  to  make 
the  mere  occurrence  of  such  facts  sufficient  to  establish  that  case,  various  conditions  are 
required.  1.  The  cohabitation  must  have  been  for  a  considerable  period.  2.  According 
to  the  case  of  Balbougie,  the  repute  must  have  been  xmdivided  during  the  whole  period. 
I  don't  enter  into  the  controverted  law  in  that  case.  But  the  judgment  of  the  House 
of  Lords  certainly  held  that  a  divided  repute  would  not  do ;  also  that  the  original  nature 
of  the  connexion  must  be  of  material  importance.  3.  The  acts  must  have  been  done  with 
the  deliberate  intention  by  both  parties  to  constitute  marriage  de  preserUi  from  the 
b^inning;  and,  4.  The  parties  must  have  been  so  situated  that  they  could  give  an 
unconditional  consent  to  be  married  to  all  intents  and  purposes.  On  this  last  point  I 
think  that  Mr.  Marshall's  argument  was  perfectly  well-founded, — that  those  parties 
were  not  and  could  not  be  in  a  condition  to  give  an  unconditional  consent  of  this  nature. 
Although  they  had  ttien  had  all  the  information  that  it  is  alleged  they  got  at  last,  it 
was  impossible  that  they  could  have  any  confidence  that  William  Paul  might  not  after 
all  be  alive ;  and,  therefore,  any  consent  given  by  the  one  or  the  other,  and  specially 
by  Lapeley,  could  only  be  under  the  qualification — provided  William  Paul  were  dead. 
But  such  a  conditional  consent,  however  proved,  could  never  make  marriage.  The 
f^  indeed,  is  very  muoh  otherwise;  for,  if  there  is  any  faith  to  be  given  to  the 
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evidence,  the  cohabitation,  and  perhaps  the  habit  and  repute  also,  are  carried  back  to  a 
time  long  before  any  report  had  been  brought  by  Mrs.  Cochran  or  Coffin,  or  the  alleged 
letter  had  been  received  from  her,  at  which  time  the  parties  had  no  ground  whatever 
for  believing  that  Paul  was  dead,  but,  on  the  contrary,  he  is  actually  proved  to  have 
been  then  alive. 

I  have  not  any  intention  of  going  minutely  into  this  voluminous  evidence.  I  have 
read  every  word  of  it,  and  made  notes  of  the  deposition  of  every  witness ;  and,  judging 
of  the  whole  together,  on  what  I  consider  to  be  the  right  principles  of  judgment,  I 
think  that  there  is  not  any  thing  like  evidence  to  sustain  the  case  of  legitimacy  of  the 
pursuers. 

It  is  very  important,  however,  that  we  should  not  fall  into  any  mistake  by  looking 
at  the  state  of  the  question  as  to  Paul's  life  or  death,  as  it  is  now,  or  was  in  1834, 
or  in  1819,  or  even  in  1810.  The  lapse  of  time  makes  a  great  difiference  in  any  such 
question.  The  real  question  is,  how  the  presumptions  of  fact  and  law  stood ;  and  what 
is  the  joint  inference  with  regard  to  them,  from  the  conduct  of  the  parties  at  the  time 
when  they  began  their  cohabitation  together,  or  at  the  time  when  they  raised  the  habit 
and  repute  of  marriage ;  and  this  ought  not  to  be  confused  by  speaking  in  general  terms 
of  the  inference  to  be  drawn  after  a  long  lapse  of  years. 

[62]  Now,  it  appears  to  me  to  be  a  fact  most  clearly  established,  that  these  parties 
were  cohabiting  together  at  a  time  when  William  Paul  was  certainly  alive.  If  it  is  so, 
it  is  a  fact  very  fundamental  in  the  case ;  for,  if  it  be  so,  they  began  their  cohabitation 
in  a  state  of  adultery.  It  is  true  that  M'Kinlay,  in  her  original  application  to  the 
magistrates,  represented  Paul  as  having  been  lost  about  "eight  years  ago,"  on  his 
passage  from  New  York  to  the  West  Indies,  which  she  says  was  several  years  before  she 
became  Lapsley's  wife.  That  statement  could  not  be  made  in  good  faith ;  for  it  was 
not  till  two  years  later  that  Paul  had  even  spoken  of  making  a  voyage  to  the  West 
Indies ;  and  his  wife  could  not  have  known  of  that  project  without  having  seen  or  heard 
of  his  letter,  which  proved  him  to  have  been  alive  in  May  1804.  His  supposed  loss, 
therefore,  in  1802,  was  a  mere  invention,  but  an  invention  made  for  the  palpable  pur- 
pose of  covering  the  connexion  between  her  and  Lapsley,  even  at  a  time  when  Paul  was 
certainly  alive. 

The  evidence  is  very  strong  that  they  went  into  that  connexion  very  soon  after  Paul 
left  this  country — if  it  had  not  begun  in  an  irregular  memner  even  before.  But  that 
they  were  living  or  cohabiting  together  in  1804,  is  made  out  in  a  manner  perfectly 
satisfactory  to  me,  by  the  different  places  of  residence  to  which  the  evidence  concerning 
it,  and  even  the  habit  and  repute,  is  applied.  They  are  traced  through  residences  in 
the  Old  Wynd,  the  High  Street,  the  Calton,  and  the  Gallowgate ;  and,  without  going 
through  the  details  of  the  evidence,  of  which  I  have  full  notes,  it  is  deai*  to  me,  that  if 
the  evidence  proves  anything,  it  proves  that  they  were  cohabiting — and,  according  to 
the  witnesses,  cohabiting  as  man  and  wife — before  Whitsunday  1804.  They  were  first 
in  the  Old  Wynd — ^how  long  is  not  very  clear ;  but  the  time  posterior  to  that  is  clearly 
made  up.  Lapsley  died  in  the  Gallowgate  in  January  1810 ;  and  Meikle,  the  owner  of 
the  house,  proves  that  they  had  been  there  for  two  years,  i.e.  from  Whitsunday  1808. 
Bryce  proves  that  they  were  about  three  years ;  but  take  it  to  be  full  two  years  in  the 
Calton  immediately  before — that  is,  two  years  from  Whitsunday  1806  to  Whitsunday 
1808.  Ferguson  proves,  that  before  that  they  were  two  years  in  a  house  in  the  High 
Street — that  is,  from  Whitsunday  1804  to  Whitsunday  1806 ;  and  they  were  together 
in  the  Old  Wynd  even  before  that ; — ^and  to  all  these  places  the  habit  and  repute  is 
attempted  to  be  applied. 

Now,  this  is  tJie  sort  of  case  to  which  the  law  of  marriage,  proved  by  cohabitation 
as  man  and  wife,  is  here  made  applicable.  It  is  a  connexion  beginning  in  open  adultery, 
and  carried  on  without  a  grain  of  evidence  that  the  husband  of  the  woman  was  not  still 
alive.     I  have  no  idea  that  a  lawful  marriage  could  be  so  established. 

There  are  other  views  of  this  matter.  There  were  four  children  bom  of  this  con- 
nexion, one  of  which  was  posthumous.  All  the  time  given  for  this  is  from  April  1806 
till  January  1810,  which,  if  it  is  not  impossible,  is  highly  improbable.  But  the  witness 
Dunn  proves  that  his  acquaintance  with  them  began  in  the  Calton  about  Whitsunday 
1806 — and  they  then  had  children,  more  than  one — so  that  the  connexion  must  have 
been  of  considerable  standing ;  and,  no  doubt,  at  least  two  years  before  that 

There  is  a  great  deal  of  other  evidence  which  confirms  this.    I  cannot  possibly  go 
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into  it  all,  though  I  shall  afterwards  allade  to  the  persons  who  should  have  known  best 
— the  family  of  Pauls,  the  immediate  relations  of  the  man  abroad. 

[63]  And  I  must  here  observe,  that  it  does  not  do  at  all  for  those  who  rest  on  the 
bona  fides  of  Janet  M'Kinlay  to  say,  that  she  did  not  know  all  that  her  husband's  family 
knew.  Could  she  be  in  bona  fide  to  make  a  new  marriage  without  enquiring  of  them 
what  intelligence  they  had  ?  It  is  impossible.  And  if  she  did  enquire,  she  must  have 
learned  that  they  had  no  intelligence  except  that  he  was  alive  in  May  1804,  and  that 
they  knew  absolutely  nothing  to  the  contrary  since. 

But  it  may  now  be  necessary  to  advert  to  the  grounds  on  which  it  is  maintained 
that  the  marriage  was  justified,  and  may  be  held  to  have  been  legal.  I  own  that  I 
cannot  well  understand  them,  in  the  view  which  the  Lord  Ordinary  has  taken. 

There  is  contradiction  and  perplexity  in  the  accounts.  But,  at  last,  the  point  on 
which  M'Kinlay  rested  was,  that,  at  a  certain  time,  a  certain  woman  of  colour,  after- 
wards named  as  Mrs.  Cochran  or  Coffin,  had  been  in  this  country;  and,  upon  the 
instructions  of  M'Kinlay,  had  made  enquiries  in  America,  and  had  subsequently  sent  a 
letter  addressed  to  the  care  of  a  witness,  Ferguson.  Ferguson  proves  that  such  a  letter 
was  received  by  him  about  five  years  before  his  examination  in  1811,  and  apparently  in 
1806.  Why  it  was  addressed  to  him  is  not  explained.  He  read  it,  and  gave  it  to 
M'Kinlay.  It  has  never  since  been  heard  of.  Why  did  it  disappear,  if  of  such 
importance  ?  What  evidence  is  there  that  there  was  any  reality  in  such  letter  written 
by  Mrs.  Coffin  1  M'Kinlay  may  have  got  such  letter  sent  to  Ferguson  on  purpose,  and 
then  got  it  into  her  own  custody.  But,  considering  the  apparent  importance  of  it,  how 
did  it  disappear  in  her  hands  ?  It  is  impossible  to  conceive  that  she  would  have  parted 
with  it  if  it  was  a  reality.  My  impression  is,  that  it  may  have  been  a  cunning  con- 
trivance of  M'Einlay's  to  impress  a  belief  upon  Ferguson.  But,  whether  it  was  so  or 
not,  there  is  no  evidence — no  legal  evidence — ^no  evidence  of  any  kind — that  any  such 
letter  truly  written  by  Mrs.  Coffin  ever  came  to  the  hand  of  Ferguson.  Nothing  is  pro- 
duced ;  and  it  is  ffratis  dictum  that  any  such  thing  ever  existed.  If  there  is  loss  of 
evidence  in  this,  it  is  the  fault  of  Janet  M'Kinlay  herself,  in  whose  hands  the  paper 
disappeared. 

The  statement  said  to  have  been  in  such  a  paper  is  supposed  to  be  confirmed  by  the 
testimony  of  Ferguson  and  other  evidence.  I  apprehend  that  the  testimony  of  Ferguson 
vs  not  evidence,  as  it  depends  on  a  paper  delivered  to  the  party  concerned,  and  withheld 
or  destroyed.  As  to  any  thing  else,  I  think  that  the  evidence  is  all  against  the  effect 
of  the  supposed  letter.  1.  M'Kinlay  herself  stated  at  first  that  this  Mrs.  Coffin,  when 
first  in  this  country,  knew  nothing  at  all  about  William  Paul ;  and  that  it  was  in  con- 
sequence of  her  request  that  she  made  enquiries,  and  wrote  the  letter  referred  to.  It  is 
very  clear,  therefore,  that  no  information  was  got  from  Mrs.  Coffin  when  she  was  first 
in  this  country.  Then,  what  happens  1  The  letter  is  received,  but  where  it  came  from 
nobody  knows.  It  is  delivered  into  M'Kinlay's  hands,  and  has  totally  disappeared.  If 
by  accident^  was  there  no  remedy  ?  M^Kinlay  says,  in  the  same  paper,  that  "  Agnes 
Cochran  has  been  again  home  since  the  writing  and  receipt  of  the  above  letter."  She 
adds,  that  she  had  since  returned  to  New  York.  But  is  this  to  be  received  ?  If  the 
letter  could  not  be  produced — if  she  had  lost  it — if  its  authenticity  was  more  than 
doubted — ^why  was  not  Mrs.  Cochran,  when  she  was  here,  required  to  do  something 
to  replace  the  statement  in  it  1  Or  why,  more  particularly,  was  [64]  she  not  either 
brou^t  as  a  witness  in  1810,  or  examined  in  America  under  the  commission  granted 
for  the  purpose) 

Here  there  is  evidence  of  unfair  dealing,  in  r^;ard  to  the  proof  which  the  parties 
and  the  Court  had  a  right  to  expect,  if  there  was  sjiy  truth  in  the  statement  of  such  a 
letter  existing,  or  in  the  matter  contained  in  it. 

But  it  is  a  very  important  point  in  the  history  of  this  case,  that,  although  every 
Court  before  whom  it  ever  came  saw  the  importance  or  necessity  of  proof  being  taken 
in  America  concerning  the  situation  and  ultimate  fate  of  William  Paul,  and  although 
commission  upon  commission  was  granted  for  that  purpose,  not  one  attempt  was  ever 
made  to  institute  any  such  investigation.  In  the  proceedings  before  the  Magistrates, 
M^inlay  and  her  children  offered  to  prove  that  Paul  meant  to  take  shipping  for  the 
West  Indies ;  and  the  paper  adds,  "  she  will  prove,  first,  that  he  did  so — ^in  what  vessel, 
and  about  what  time ;  and  secondly,  that  the  vessel  he  so  went  on  board  of  for  this 
purpose  was  lost."    The  pursuers  got  full  diligence  and  commission  in  America  to  lead 
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such  proof  in  the  year  1811.  No  attempt  was  made  to  lead  it  And,  in  a  later  stage 
of  the  process  in  this  Court,  a  new  commission  was  granted  by  the  Lord  Ordinary, 
(27th  May  1840,)  and  no  attempt  has  been  made  to  make  use  of  that  commission  and 
diligence.  It  becomes  rather  too  apparent  that  the  pursuers  and  their  mother  had,  at 
first  and  at  last,  a  strong  consciousness  or  suspicion  that  the  whole  statement  was  merely 
colourable,  and  could  not  bear  the  test  of  proof. 

It  is  attempted,  however,  to  be  supported  by  statements  of  Mary,  Margaret,  and 
Agnes  Paul,  on  the  faith  of  what  they  heard  from  their  brother  John  Paul,  when  he 
was  in  this  country  in  1819.  It  appears  to  me  that  this  is  the  weakest  part  of  the 
case  of  the  pursuers.  John  Paul  was  at  St.  Kitts.  He  had  corresponded  with  William 
in  New  York.  He  had  expected  him  to  come  to  St.  Kitts,  in  consequence  of  William's 
leiiter  in  May  1804.  He  was  disappointed  when  he  did  not  come.  But  did  he  then 
give  him  up  as  dead  ?  Quite  the  contrary.  He  continued  to  write  to  his  family  in 
1805,  1806,  1807,  and  even  down  to  February  1811.  From  not  hearing  any  thing,  he 
no  doubt  says  that  he  feared  the  worst.  But  throughout  all  those  letters  of  John  Paul, 
there  is  no  trace  of  any  belief  in  him  that  William  had  been  lost  in  any  ship,  or  any 
particular  ship,  coming  from  New  York  to  St.  Kitts;  and,  after  all  the  enquiries  he 
made  at  New  York,  he  never  stated  that  William  Paul  bad  gone  on  board  any  particular 
ship,  or  any  ship,  bound  from  New  York  to  St.  Kitts.  There  is  no  such  fact  in  evidence 
here ;  and  in  this  respect  the  case  differs  from  every  other  case  in  which  such  a  question 
has  arisen.  In  all  of  them  the  party  was  fixed  in  a  certain  ship,  and  was  never  heard 
of  after.  It  is  not  so  here.  Paul  went  to  America  no  doubt ;  but  he  was  heard  of,  and 
known  to  be  alive  and  well,  in  1804.  How,  then,  did  he  perish  1  There  is  no  trace  of 
evidence  to  show  that  he  may  not  have  been  alive  and  perfectly  well  in  1806  or  1810,  or 
much  later.  Very  many  suppositions  will  account  for  his  not  being  heard  of.  If  he  did 
sail  from  New  York,  he  may  have  been  taken  prisoner,  and  remained  in  a  French  jail  till 
after  the  material  time,  and  died  there.  He  may  have  changed  his  views,  and,  being 
dissatisfied  with  every  thing,  he  may  have  gone  into  the  back  woods,  where  he  could 
neither  send  nor  receive  intelligence.  He  may  have  survived  many  years;  or,  in  a 
simpler  view,  if  he  had  any  intelligence  of  his  wife's  conduct  at  home,  though  he  had 
sent  money  for  the  purpose  of  bringing  her  to  him,  according  to  the  testimony  of  his 
eldest  sister,  Agnes  Paul,  [66]  he  may  have  become  disgusted  with  all  idea  of  home, 
and  so  secluded  himself  in  some  other  manner ;  or,  more  probably,  himself  married  a 
wife  in  America,  and  become  desirous  of  concealing  the  fact  of  his  having  a  wife  in 
Scotland  from  her  friends  in  America,  and  his  American  marriage  from  his  own  friends 
at  home,  and  possibly  may  have  changed  his  name.  In  short,  mere  sOence  proves 
nothing  in  a  matter  of  fact.  The  man  may  be  alive  now  for  any  thing  that  is  known, 
having  been  bom  only  in  1776,  of  which  age  multitudes  are  still  alive.  But  at  any 
rate,  the  circumstances,  though  in  some  decree  mysterious,  afforded  no  proof  whatever 
in  1805,  1806,  or  1807,  that  he  was  then  dead. 

But  it  IB  thought  that  the  testimony  of  John  Paul's  sisters,  as  to  what  John  Paul 
said  when  he  was  at  home  in  1819,  confirms  the  story  of  William  having  been  lost  in 
a  voyage  from  New  York  to  St.  Elitts.  I  think  this  very  uusatisfactory.  All  that  is 
known  of  what  he  said  and  did  rather  goes  to  prove  the  reverse.  In  none  of  all  John's 
letters,  down  to  1811,  had  he  said  a  word  of  any  such  thing.  But  a  great  many  years 
had  elapsed  before  1819,  and,  by  that  time,  it  was  very  natural  that  he  or  any  one 
else  should  have  supposed  or  imagined  some  such  thing  to  have  happened,  which  no  one 
thought  of  in  1805  or  1806.  It  is  just  the  natural  course  of  a  man's  thoughts.  But  if 
there  had  been  any  reality  on  which  to  found  it,  it  would  have  been  spoken  plainly  in 
the  earliest  letters.  Yet  there  is  not  a  word  of  it^  and  he  never  did  ascertain  the  foct, 
plainly  within  the  reach  of  enquiry,  that  William  had  never  embarked  in  a  ship  at  New 
York  bound  to  St.  Kitts,  or  any  where  else. 

I  shall  not  go  further  into  this  case ;  but  I  cannot  conclude  my  observations  without 
adverting  to  tlus  remarkable  fact,  that  Agnes  Paul,  Mrs.  Walker,  a  sister  of  William 
Paul,  one  of  the  last  witnesses  examined,  swears  positively  that  there  was  no  aooount 
whatever  of  William  Paul's  death  at  the  time  when  his  wife  and  John  Lapsley  were 
first  said  to  have  been  married,  (in  which  Mary  Paul  fully  agrees,)  and  that  though  she 
afterMrards  heard  a  story  from  M'Eanlay  about  a  coloured  woman  having  brought  a 
certain  report,  she  says  also,  that  that  woman,  according  to  M^Kinlay's  aocount^  could 
tell  no  particulars,  and  only  said  generally  that  William  was  said  to  be  dead  or  drowned. 
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The  aame  witness  swears  that  John  Paul,  when  at  home  in  1819,  though  he  mentioned 
his  own  suppositions  then,  said  that  William  might  notwithstanding  be  still  alive.  And 
the  result  is,  that  though  Thomas  and  John  did  make  enquiry,  they  could  never  get 
any  account  of  William.  And  it  is  further  remarkable  in  this  witness's  testimony,  that 
she,  being  the  sister  of  William  Paul,  says  that  it  was  four  or  five  years  after  the  death 
of  her  mother,  which  was  in  January  1804,  before  she  was  told  by  M'Einlay  of  the 
death  of  her  brother  William. 

The  testimony  of  Janet  Anderson  ia  not  to  be  relied  on,  from  the  apparent  state  of 
her  mind  and  memory ;  but^  so  far  as  it  is  to  be  received,  it  goes  to  this,  that  M'Kinlay 
was  well  aware  all  the  time  that  she  had  nothing  to  rely  upon  as  to  the  death  of  her 
husband ;  that  she  was  perfectly  indifferent  about  it,  and  merely  thought,  as  the  woman 
expresses  what  she  said  to  her,  that  William  Paul  was  dead  to  her,  at  which  time  she 
was  living  openly  with  John  Lapsley. 

It  is  also  in  evidence  by  Margaret  Miller,  in  1810,  that  on  one  occasion,  at  a  late 
period,  John  Lapsley  himself  expressly  affirmed  that  M'Kinlay  was  not  and  never  would 
be  his  wife.     This  was  only  three  months  before  Lapsley's  death. 

On  the  whole  matter,  though  I  might  dissect  the  evidence  more  minutely,  as  I 
[663  ^^^^  ^^  ^°  ^y  i^otes,  and  might  perhaps,  without  impropriety,  go  into  a  more 
particular  consideration  of  the  law  supposed  to  apply  to  the  case,  I  think  it  unnecessary 
to  go  further,  and  have  only  to  conclude  by  saying,  that,  with  all  possible  respect  for 
the  Lord  Ordinary's  judgment,  I  am  of  opinion  that  it  cannot  be  sustained  on  sound 
principles,  either  in  the  law  or  in  the  facts  of  the  case.  At  the  same  time,  I  consider 
it  not  as  an  abstract  case  in  any  point,  but  as  a  special  case,  in  which  the  law  as  to  the 
presumption  for  life  applied  to  the  special  facts,  is  mixed  with  the  law  concerning  the 
constitution  of  marriage  by  the  irregular  course  of  cohabitation,  and  habit  and  repute ; 
and  supposing  that  they  had  gone  into  the  cohabitation  the  day  after  William  Paul  left 
this  country,  the  evidence  on  that  subject  might  have  been  the  same  as  it  is  here,  and 
yet  no  one  could  say  that  that  would  then  have  proved  a  lawful  marriage. 

Lord  Ivobt.^ — ^It  is  not  without  hesitation  that  I  venture  to  express  an  opinion  in 
this  case,  seeing  I  have  the  misfortune  to  differ  from  your  Lordships,  and  have  even,  to 
some  extent,  had  occasion  to  change  my  own  opinion  since  the  hearing. 

There  are  two  questions  which  it  appears  essential  to  keep  separate  : — 1st,  Whether, 
assuming  the  fact  of  a  marriage  to  be  established,  the  circumstances  in  which  the  parties 
stood  at  the  time  of  the  marriage,  particularly  as  regards  the  uncertainty  of  Paul's  death, 
were  such  as  to  vitiate  and  annul  the  connexion  ?  and  2d,  Whether,  independently  of 
the  objection  raised  as  to  Paul's  death,  and  taking  the  question  of  marriage  as  in  any 
ordinary  case,  there  be  sufficient  evidence  to  prove,  in  point  of  fact,  that  a  marriage  had 
really  taken  placet 

1.  As  to  the  first  question,  there  is  great  delicacy,  from  the  difficulty  attending  the 
ascertainment  of  the  time  when  Paul  may  be  held  to  have  died. 

(1.)  That  he  is  now  dead  may  be  aelely  assumed.  It  is  forty  years  and  upwards 
since  he  was  last  heard  of.  His  whole  family,  one  and  all,  had  given  him  up  for  lost  in 
1819;  nay,  so  early  as  1807,  the  brother  with  whom  he  had  chiefly  maintained  a 
correspondence,  writes,  after  repeated  enquiries  at  the  place  of  his  former  residence, 
that  he  can  learn  nothing,  and  '*  fears  the  worst ; "  and,  during  the  whole  period,  no 
one  has  ever  heard  a  whisper  that  could  give  a  shadow  of  probability  as  to  his  continued 
existence. 

(2.)  This  perhaps  goes  but  a  short  way  in  the  case ;  but  certainly  it  is,  so  far,  of 
importance,  that  the  presumptio  tntce  is  now  at  last  excluded.  For  it  has  thus  become 
necessary  to  fix  toTien  the  event  of  death  took  place.  Suppose  this  had  been  an  ordinary 
competition  as  to  Paul's  succession,  and  that  one  or  other  of  the  claimanta  had  fallen  to 
be  preferred,  according  as  Paul  had  or  had  not  survived  a  particular  point  of  time — it 
18  plain  that  neither  party  could  have  left  matters  on  the  mere  presumption  of  life.  The 
fact  must  have  been  ascertained.  And  it  would  have  been  not  less  incumbent  on  the 
one  side  to  make  oat  that  Paul  was  oZive,  than  on  the  other  that  he  was  dead,  before 
judgment  could  be  pronounced  between  them. 

(3.)  We  are  here,  it  is  true,  not  in  a  question  of  Paul's  succession,  but  as  to  the 

^  Lord  Ivory  had  been  called  in  to  hear  the  case,  in  the  absence  of  Lords  Medwyn 
andCockbnm. 
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legality  of  William  Lapsley's  marriage,  and  the  right  of  his  children  (ex  Uypothen^  as 
regards  this  branch  of  the  argument,  born  in  wedlock)  to  take,  by  [67]  provision,  as  his 
lawful  issue.  But  it  is  still  more  essential  in  a  question  of  status,  and  where  the  whole 
dispute  hinges  on  the  inquiry,  whether  Paul  (who  is  now  dead)  had  or  had  not  died 
before  the  date  of  the  marriage,  to  ascertain  when  it  was  that  he  really  did  die.  Refer- 
ence to  the  ordinary  legal  presumption  for  life  does  not  in  the  least  avail  to  solve  such 
a  question.  For  the  question  is  not,  in  the  abstract,  between  life  and  death.  It  is, 
v)}i£n  did  the  death  take  place  1  And  in  such  a  question  I  rather  think  the  onus  lies  on 
on  the  party  challenging  the  marriage,  and  is  to  be  decided — just  like  any  other  question 
of  fact— on  a  balance  of  the  evidence  actually  adduced.  But  if  so,  the  evidence  as  to 
Paul's  having  been  alive  at  the  date  of  the  marriage  has  failed. 

Even  if  the  onus  lay  the  other  way,  the  evidence  for  Paxil's  death  is  very  strong ; 
and  the  question  being  truly  a  jury  question,  we  are  called  on  to  make  up  our  minds  on 
the  effect  of  all  the  circumstances  tc^en  together.  Now,  we  have,  1.  Paul's  going  to 
New  York  in  1801 ;  2.  His  regular  correspondence  thereafter  with  both  his  brothers — 
Thomas  at  home,  and  John  at  St.  Kitts ;  3.  His  occasional  remittances  to  his  family. 
4.  Then,  all  at  once,  this  ceases  in  1804.  5.  What  is  the  explanation?  It  is  difficult 
to  account  for  Paul's  sudden,  and  ever  since  continued  and  unbroken  silence,  otherwise 
than  by  his  death.  And  there  is  much  to  render  that  event  most  probable  just  at  that 
very  time.  For  we  have  his  purpose  to  join  his  brother  John  at  St.  Eitts ; — his  letters 
to  that  effect  to  Thomas ; — his  having  been  encouraged  and  expected  by  John ; — his 
non-arrival,  and  never  having  been  again  heard  of,  either  at  New  York  or  elsewhere ; — 
the  loss  of  a  number  of  vessels  on  that  particular  voyage  about  this  very  period ; — 
repeated  enquiries  made  after  him  by  his  brother  at  New  York ; — and  the  ultimate  con 
elusion  come  to  by  the  whole  family,  after  John's  explanation  in  1810. 

If  the  case  had  gone  to  a  jury  on  this  evidence,  and  they  had  returned  a  verdict  for 
death  in  1804  or  1805 — no  counter  evidence  being  led  to  meet  it — could  such  a  verdict 
have  been  touched  ?  As  the  evidence  comes  now  to  be  read,  is  it  not  the  most  probable 
conclusion  that  can  still  be  arrived  at  ?  It  seems  sufficient  to  overcome  the  general 
presumptio  mice  in  reference  to  almost  any  shape  of  the  question.  And  in  the  question 
which,  ex  hypothesis  is  here  one  of  bigamy  and  crime,  the  counter  presumption  for 
innocence  further  comes  in.  In  any  view,  there  is  more  than  enough  to  make  a  prima 
facie  case  for  the  supposed  marriage — to  shift  the  onu«,  if  it  were  not  already,  upon  the 
challengers ; — and,  in  the  absence  of  all  adverse  proof,  to  leave  the  rights  and  status  of 
the  pursuers  entire  as  against  an  attempt  to  bastardize  them. 

(4.)  This  is,  in  my  opinion,  the  result  without  going  further  than  the  written  and 
other  evidence  within  the  family — evidence  confessedly  omni  exceptione  major.  But 
there  is  more ;  for  there  are  reports  proved  to  have  prevailed  in  the  beginning  of  1806 ; 
— reports  not  originating  only  through  Mrs.  Cochran  or  Coffin,  but  also  through 
Henshelwood  and  Maclachlan ; — then  we  have  M'Einlay  putting  on  mournings  for  her 
husband ; — and,  what  is  most  important,  there  follows  the  eventual  and  most  remarkable 
coincidence  of  all  this  with  what  Paul's  family  are  themselves  at  last  brought  unwillingly 
to  believe,  and  with  what  all  the  after  history  of  the  case  has  only  tended  more  and 
more  to  confirm. 

Does  it  not  occur  to  ask,  how  such  reports  should  ever  have  arisen  ?  But  more — let 
them  have  arisen,  how  or  whencesoever  they  may — ^if,  at  the  time,  they  were  really 
without  any  foundation  in  fact,  how  is  their  eventually  tallying  so  correctly  with  the 
fact  to  be  accounted  fori 

[68]  It  is  said  the  pursuers  should  have  proved,  not  only  Paul's  intention  to  go  to 
St.  !^itt8,  but  the  name  of  the  ship,  as  weU  as  his  going  on  board,  and  the  subsequent 
loss  of  the  vessel.  No  doubt  it  would  have  been  more  satisfactory  if  this  had  been  done. 
But,  in  absence  of  all  proof  to  the  contrary,  it  would  be  hard  to  throw  out  the  case  for 
want  of  it,  in  the  face  of  such  pregnant  proof  as  there  is.  And  then,  consideration  must 
be  had  of  the  poverty  of  parties  in  the  first  instance,  and  of  the  great  difficulties  under 
which  they  laboured  from  lapse  of  time  afterwards.  After  all,  John  Paul's  letters,  and 
the  evidence  of  his  statements  in  1819,  with  the  conviction  which  these  statements  then 
operated  in  the  minds  of  the  whole  family,  go  far  to  supply  the  defect. 

On  the  whole,  therefore,  I  am  strongly  disposed  to  hold — were  there  no  difficulties 
in  the  case  as  to  the  actual  fact  of  marriage,  and  were  it  to  be  assumed  that  a  bona  fide 
marriage  did  really  take  place  of  the  date  libelled — that  the  objection  which  has  been 
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Taised,  upon  mere  legal  presumption  for  the  existence  of  Paul  ai  thai  time,  is  not  enough 
to  subvert  and  annul  that  marriage,  as  being  one  which  the  parties  did  not,  and  could 
not  lawfully  contract. 

2.  The  next  question  is — Was  there  really  a  marriage?  In  other  words,  did  the 
parties  intend  to  marry ;  and  did  there  take  place  between  them  sufficient — (putting 
aside,  of  course,  in  this  branch  of  the  case,  all  legal  bar  or  impediment  in  the  way,)  to 
evidence  and  constitute  the  matrimonial  relation  ? 

If  the  parties  had  for  the  first  time  come  together  aboi)t  1806,  and  got  their  marriage 
regularly  celebrated  in  facie  eccleeim,  there  would  have  been  no  difficulty ;  and  any  doubt 
that  has  since  been  cast  upon  the  death  of  the  former  husband  Paul,  would  not,  it  is 
thought,  have  availed  against  the  marriage.  But  there  is  here  what  the  law  of  Scotland 
has  always  held  to  be  equivalent  to  actual  celebration.  The  parties,  after  1806,  openly 
and  avowedly  cohabited  as  husband  and  wife,  and  they  are  all  their  lives  habit  and 
repute  married  persons ;  nor  was  this  a  broken  or  divided  habit  and  repute — it  wtis 
constant  and  universal.  The  woman's  name  was  changed  from  Mrs.  Paul  to  Mrs. 
Lapsley,  as  being  that  of  her  husband ;  the  children  likewise  took  their  father's  name, 
and  were  acknowledged  and  brought  up  as  his  lawful  children.  In  short,  had  it  not 
been  for  the  circumstance  of  a  previous  marriage  with  Paul,  and  the  doubt  cast  upon 
the  precise  time  of  his  death,  no  one,  it  is  thought,  could  have  hesitated  in  finding  the 
fact  of  marriage  to  be  duly  and  legitimately  established.  But  these  are  circumstances 
which  can  only  operate,  either,  1.  in  a  question  as  to  the  bona  fides  of  the  intent  to 
marry ;  or,  2.  in  a  question  as  to  the  validity  of  the  marriage,  eo  intuitu  contracted. 
Now,  as  to  the  first,  no  doubt  there  is  considerable  force  in  the  observations,  both  that 
the  connexion  having  been  illicit  (as  it  truly  seems  to  have  been)  in  its  commencement, 
a  change  in  its  character  is  not  so  readily  to  be  presumed ;  and  also,  that  while  the  fact 
of  Paul's  death  remained  in  uncertainty,  it  is  more  difficult  to  suppose  any  definite  or 
bona  fide  purpose  to  marry.  The  answer,  however,  appears  to  be  sufficient,  that  the 
change  desiderated  is  here  positively  established  by  the  alteration  that  took  place  in  the 
woman's  name  after  1806,  combined  with  all  that  took  place  subsequently;  and  that 
this  change  was  not  a  mere  colourable  pretence,  but  had  its  basis  in  a  real  intent  to 
marry,  is  further  borne  out  by  the  information  which  the  parties  appear  about  this  very 
period  to  have  received  as  to  Paul's  being  dead — information  which,  though  not  perhaps 
amounting  to  absolute  proof  of  the  fact^  was  yet,  it  is  conceived,  quite  enough  to  free 
the  parties  from  all  imputation  on  their  bona  fides,  as  regards  the  purpose  of  marriage. 
Then  as  to  the  second  [69]  question,  of  the  validity  of  the  marriage,  supposing  a  marriage 
to  have  been  actually  and  of  express  purpose  contracted,  there  can  be  no  doubt,  if  what 
has  already  been  urged  under  the  first  head  of  the  argument  be  at  all  well  founded. 

His  Lordship,  in  illustrating  these  views  of  the  case,  went  over  the  details  of  the 
evidence  at  considerable  length. 

The  Ck>urt  pronounced  this  interlocutor : — ''  Alter  the  interlocutor :  Find  that  Eobert 
Lapeley,  and  Peter  M'Ewan».  and  Ann  M'Ewan,  have  failed  to  prove  that  Janet  M'Kinlay 
and  John  Lapeley,  parents  of  Robert  Lapsley  and  of  Joanna  Margaret  Lapsley,  mother 
of  the  said  Peter  M'Ewan  and  Ann  M'Ewan,  were  lawfully  married  persons,  and  that 
the  said  Robert  Lapsley  and  Joanna  Margaret  Lapsley  are  entitled  to  the  rights  and 
status  of  the  legitimate  children  of  the  said  John  Lapsley  :  Therefore,  in  the  conjoined 
actions,  repel  the  reasons  of  reduction  in  the  action  at  the  instance  of  the  said  Robert 
Lapsley  and  the  said  Joanna  Margaret  Lapsley,  assoilzie  the  defenders  from  the  whole 
conclusions  of  the  said  action,  and  decern  :  And  in  the  action  of  declarator  and  putting 
to  silence  at  the  instance  of  the  said  Robert  Lapsley  and  the  said  Joanna  Margaret 
Lapsley,  sustain  the  defences,  and  assoilzie  the  defenders  from  the  conclusions  of  the 
said  action,  and  decern:  And  in  the  action  of  reduction  at  the  instance  of  James 
Grierson  and  others,  sustain  the  reasons  of  reduction,  repel  the  defences,  and  reduce, 
decern,  and  declare  in  terms  of  the  conclusions  of  the  last-mentioned  action  of  reduction  : 
Find  the  reclaimers  entitled  to  expenses  incurred  by  them ;  appoint  an  account,"  &c. 

■ 

[Affirmed,  20  Scot.  Jur.  362  ;  1  CI.  &  Fin.  498.     Cf.  Campbell  v.  Campbell,  4  Macph. 
927,  937,  941,  963,  960,  976,  994,  and  6  Macph.  (H.L.)  126,  138,  141.] 
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nised,  npon  mere  IggeU  premmpiicn  for  the  exiBtence  of  Fanl  at  that  time,  ii  not  onouffh 
to  Babrert  and  annni  that  marriage,  as  being  one  vbich  the  paTtiea  did  not,  and  cciuld 
not  lawfully  contract. 

2.  The  next  question  is — Was  theie  really  a  marriage!  In  other  wordo,  did  the 
psrtiea  intend  to  marry;  and  did  there  take  place  between  them  flttfticient — (pultinK 
aaide,  of  conrse,  in  this  branch  of  the  case,  all  legal  bar  or  impediment  in  the  way,)  to 
evidence  and  constitute  the  matrimonial  relation  T 

If  the  partiee  had  for  the  first  time  come  together  aboqt  1806,  and  got  their  marriase 
regularly  celebrated  in  facie  eeeletia,  there  would  have  been  no  difficulty ;  and  any  doubt 
that  has  since  been  cast  upon  the  death  of  the  former  hosband  Panl,  would  not,  it  is 
thought,  hare  availed  against  the  marriage.  But  there  is  here  what  the  law  of  Bcotland 
h&s  always  held  to  be  equivalent  to  actnal  celebration.  The  puties,  after  1606,  openly 
and  aTOwedly  cohabited  as  hushand  and  wife,  and  they  are  all  their  Urea  habit  and 
reputo  married  persons ;  nor  was  this  a  broken  or  divided  habit  and  repute — it  was 
constant  and  universal.  The  woman's  name  was  changed  from  Hra.  Paul  to  Mrs. 
XApeley,  as  being  that  of  her  husband  ;  the  children  likewise  took  their  father's  name, 
and  were  acknowledged  and  brooght  up  as  his  lawful  children.  In  short,  had  it  not 
l>eeu  for  the  circnmstance  of  a  previous  marriage  with  Paul,  and  the  doubt  cast  npon 
tbe  precise  time  of  his  death,  no  one,  it  is  thought,  could  have  beaiUted  in  finding  the 
fact  of  marriage  to  be  duly  and  l^itimately  eataUiabML  But  tiieae  are  circumstance* 
irhicfa  can  only  operate,  either,  1.  in  a  qneetion  aa  to  the  ^/na  fidt»  of  the  intent  to 
marry ;  or,  2.  in  a  question  as  to  the  validity  at  the  mairiace,  «>  intvitn  coDtnKUA. 
If ow,  as  to  the  first,  no  doubt  there  is  considerable  forte  in  tb«  i>t«ervatirjns,  tntb  tl'iat 
tihe  connexion  having  been  illicit  (as  it  truly  seems  to  have  beer,)  in  iu  ci>mE£i«n<»mi«Tit, 
a  change  in  ita  character  is  not  so  readily  to  be  prennnefi  ;  bA  alM,  thai  «hii«  thu  ItKt 
of  Paul's  death  remained  in  uncertainty,  it  is  more  diSxzlt  Vi  ft-^.**  ai.T  4*^ ij:I«  '« 
bonajide  purpose  to  marry.  The  answer,  however,  ^ifpran  v,  -*  F-.i^-»^i,  tiat  tlxe 
change  desiderated  is  here  positively  established  by  the  akeraux.  ibu  :/xk  -^.^tK  in  *.<.« 
woman's  name  after  1S06,  combined  with  all  that  took  pUee  v^'jw.'o^z.'.It  ;  siid  tc^t 
this  change  was  not  a  mere  colonrahle  pretence,  but  had  its  haab  a  a  t«tl  i^VKi  Vi 
marry,  is  further  home  out  by  the  iofonnation  which  the  panica  xy.*aa  t^-rr^  V.jt  ***▼ 
peri<rf  to  have  received  aa  to  Paul's  being  dead — information  wt>":..  -ij-r.r:.  i-r.  puriA.;* 
unonnting  to  abeolnte  proof  of  the  fact,  was  yet,  it  is  conceivfji,  i-^rz*:  'oj-j-^  v,  U** 
the  partiee  from  all  imputation  on  their  borta  fides,  aa  regards  tbe  ^iv'""  '■*  n^rr-A^ 
Then  as  to  the  second  [69]  question,  of  the  validity  of  tbe  marriage,  sofv*^  *  awriM* 
to  have  bean  actually  and  of  express  purpose  contracted,  then  can  he  no  ■i-.»L'*.  rf  w^iic 
haa  already  been  uiged  under  the  first  head  of  the  argnmeot  be  at  all  *«r  }'jnif>ri. 

His  Lordship,  in  illustrating  these  views  of  the  case,  went  t-wa  a*  Oeaij.  -^  j^ 
evidence  at  considerable  lengtii. 

Ihe  Court  pronounced  this  interlocutor : — "Alt«r  theitt-.  "  "       "        _ 

■     ^P*%,andPeterJrEwan,aiid  Ann  M'Tiwan,  have  failed --    -       —     - 
of   tK    '^'^  Lapsley,  jmreuta  uf  Kobcrt   Ijipaley  and  of   Joasu  J 
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1^0.  11.  yil  i.  Dtmlop  77.    20  Nov.  1845.    2nd  Div.— Lord  Wood. 

John  Cullkn,  Claimant. — Sutherfurd — Moncreiff. 

Alexandeb  Smith,  (Thomson's  Trustee),  Claimant.— ^So/.-G^.  Anderson 

— Patton. 

Competing. 

Agent  and  aient—Reteniionr— Lien— {Fund  recovered  by  law  agent].^l.  In  a  competi- 
tion for  the  fund  in  medio  in  a  multiplepoinding,  which  had  been  ordered  to  be 
consigned  in  bank  in  the  joint  names  of  the  agents  for  the  claimants  for  their  behoof, 
between  one  of  the  agents  £Uid  the  trustee  on  the  sequestrated  estate  of  one  of  his 
clients,  a  party  to  the  multiplepoinding ; — Circumstances  in  which  held,  that  the 
agent  had  no  right  of  retention  over  the  fund  for  payment  of  business  accounts 
incurred  to  him  by  his  clients  in  legal  proceedings,  by  means  of  which  the  fund  had 
been  recovered.  2.  An  agent  has  no  lien  over  a  sum  recovered  by  him  in  legal 
proceedings,  in  which  he  has  been  employed,  for  payment  of  the  accounts  thereby 
incurred. 

Jean  Milne,  and  Isobel  Milne  or  Thomson,  and  her  husband,  Adam  Thomson, 
brought  an  action  before  the  Sheriff-court  of  Banffshire  in  1832  against  James  Oeoige, 
for  recovery  of'  a  sum  of  money,  which  terminated  in  a  judicial  reference,  in  which 
decree  was  pronounced  against  George  in  favour  of  the  Milnes.  George  thereafter 
brought  an  advocation,  and  also  a  reduction  of  the  award  of  the  referee,  and  instituted 
various  other  legal  proceedings,  in  all  of  which  he  was  ultimately  unsuccessful,  and  the 
Milnes  succeeded  in  establishing  their  right  to  the  sum  claimed  by  them.  Mr.  John 
CuUen  W.S.,  acted  as  the  agent  of  the  Milnes  throughout  all  these  proceedings. 
Thomson,  the*  husband  of  Isobel  Milne,  had  in  1833  executed  a  disposition  omnium 
bonorum^  under  which  Mr.  David  Henry  was  trustee.  Henry  did  not  take  any  share 
[78]  in  these  legal  proceedings,  which  were  carried  on  entirely  by  the  Milnes  and 
Thomson,  through  the  agency  of  Mr.  Cullen,  but  he  was  aware  that  they  were  going 
on,  and  received  information  as  to  their  progress.  Diligence  having  been  used  against 
George,  he  in  1839,  paid  to  Mr.  Cullen  the  L.200  of  the  debt  contained  in  the  diligence. 
With  regard  to  the  balance  of  the  debt,  amounting  to  L.210,  George  brought  an  action 
of  multiplepoinding,  in  his  own  name,  against  the  Milnes,  and  also  against  Henry.  He 
also  deposited  the  L.210  in  the  Commercial  Bank  upon*  a  deposit  receipt,  which  was 
lodged  in  process,  bearing  that  it  was  to  be  paid  to  the  parties  who  should  be  preferred 
by  the  Court  in  a  process  of  suspension,  which  he  had  also  raised,  and  which  was  then 

denendins. 

In  the  course  of  the  multiplepoinding,  minutes  were  given  in  for  David  Henry,  and 
alflo  for  the  Milnes,  in  which  it  was  stated,  that  they  being  the  only  parties  as  to  whose 
right  any  question  of  competition  arose,  and  with  the  view  of  saving  further  expense, 
they  agreed  that  the  fund  in  medio  should  be  uplifted,  "  and  thereafter  consigned  in 
the  Royal  Bank  in  the  joint  names  of  Mr.  Isaac  Anderson,  S.8.C.,  and  John  Cullen, 
W.S.,  for  behoof  of  the  claimants,  according  to  their  respective  interests,  and  to  await 
the  final  settlement  of  the  claims  of  parties."  Upon  this  the  Lord  Ordinary  pronounced 
an  interlocutor,  in  which  he  found  the  parties  entitled  to  uplift  the  consigned  sum  from 
the  Commercial  Bank,  ftfter  deduction  of  the  expenses  of  raising  the  multiplepoinding, 
and  authorized  "  the  said  bank  to  pay  the  said  sum  and  interest  to  John  CuUen,  W.S., 
and  Isaac  Anderson,  S.S.C,  the  agents  for  these  parties,  upon  their  joint  receipt^  as 
arranged  by  the  minutes  lodged  for  their  clients  in  process."  This  deliverance  was 
extracted  ad  interim,  but  the  fund  was  never  uplifted,  and  was  allowed  to  remain  in  the 
Commercial  Bank  on  the  original  receipt. 

The  estates  of  Adam  Thomson  having  in  the  mean  time  been  sequestrated,  in  April 
1841,  Alexander  Smith,  the  trustee,  became,  along  with  the  Milnes  and  Thomson,  a 
party  to  a  submission  which  was  entered  into,  for  the  purpose  of  having  the  rights  of 
parties  to  the  consigned  fund  disposed  of. 

By  the  award  of  the  arbiters,  they  found,  1st,  That  Smith,  as  trustee  in  the  sequestra- 
tion, coming  in  room  of  David  Henry,  as  trustee  under  the  private  trusty  should  draw 
from  the  consigned  fund  the  expenses  incurred  by  Henry  to  his  agenta,  or  that  might  be 
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incnmd  in  ihe  mnltiplepoindiiig.  2d,  That  Smith,  as  troatee  foresaid,  shoiild  be  paid 
from  the  aaid  consigned  fond  (or  as  much  as  might  remain  thereof,  after  satisfying  the 
preyious  findings)  the  sum  of  L.100,  with  interest  from  a  specified  date ;  and,  3d,  If  any 
portion  shonld  remain,  they  fonnd  tiiat  the  same  should  be  paid  to  Jean  Milne. 

Large  acconnts  had  been  incurred  to  Mr.  Cullen,  as  agent  for  the  Mihies  and 
Thomson,  in  the  Tarions  actions  above  alluded  to,  by  means  of  which  the  fund  had  been 
reoovered,  far  ezceediug  the  amount  of  the  [79]  fund  in  medio^  which,  as  at  27th 
February  1844,  amounted  to  L.  178,  2s.  6d.  The  sums  to  which  Smith  had  been  found 
entitled  under  the  reference  also  more  than  exhausted  the  fund. 

Both  these  parties  lodged  claims  in  the  multiplepoinding. 

Mr.  Cullen  claimed  to  be  preferred  primo  loco  for  the  sum  of  L.462,  under  an 
interim  decree  which  he  had  obtained  against  his  clients ;  and  also  the  sum  of  L.111, 
beii^  the  amount  of  an  account  incurred  to  him  in  the  multiplepoinding ;  with  the 
further  sum  of  L.90,  being  an  account  incurred  in  the  process  of  suspension.  He  also 
lodged  a  riding  claim  upon  Mr.  Smith's  interest,  in  respect  of  an  account  of  expenses 
incurred  to  him  in  regard  to  Thomson's  sequestration. 

Mr.  Smith  claimed  to  be  preferred  to  the  full  amount  of  the  fund  in  medio.  A 
riding  claim  was  also  made  upon  his  daim,  for  the  agents,  whose  accounte  had  been 
decLured  by  the  decreet  arbitral  to  be  payable  out  of  the  fund  in  medio, 

Cullen  pleaded ; — 

1.  Ae  the  agent-disburser  of  the  expenses  by  which  the  fund  in  medio  has  been 
created  and  recovered,  the  claimant  is  legally  entitled  to  reimbursement  out  of  the  first 
end  of  the  funds. 

2.  The  other  parties,  his  clients,  or  who  claim  through  his  clients,  cannot  legally 
compete  with  the  claimant,  or  object  to  his  being  paid  expenses,  for  which  they  are 
debtors. 

3.  The  fund  having  been  deposited  in  bank  in  the  joint  names  of  the  agents  to 
await  a  final  settlement,  the  claimant,  in  virtue  of  his  joint  right  of  retention,  has  a 
preference  over  the  fund  to  the  extent  of  the  expenses  due  to  him. 

Smith  pleaded ; — 

1.  An  agent  has  no  lien  or  preference  over  a  sum  recovered  in  the  course  of  proceed- 
ings in  which  he  is  professionally  engaged,  so  as  to  entitle  him  to  vindicate  that  sum 
from  the  trustee  and  creditors  of  his  alleged  employer.^ 

2.  The  disposal  of  the  fund  in  medio  having  been  taken  out  of  Court  by  a  proceed- 
ing to  which  Mr.  Cullen  was  substantially  a  party,  and  the  right  to  the  fund  being 
made  contingent  upon  the  issue  of  the  submission,  the  deliverance  of  the  referees  is 
final  and  conclusive  on  the  subject,  and  cannot  be  affected  by  any  claim  at  the  instance 
of  Mr.  CuUen  or  his  clients. 

3.  The  fund  having  been  consigned  in  the  joint  names  of  two  agents,  no  claim  of 
retention  in  respect  of  certain  alleged  claims  of  one  of  these  agente  can  be  competently 
reared  up. 

4.  Mr.  Cullen  having  been  employed,  and  having  acted  as  agent  for  [80]  certain 
parties,  in  supporting  their  interest  in  litigations  in  which  they  were  involved,  volun- 
tarily or  otherwise,  is  not^  on  that  account,  entitled  to  appropriate  a  fund,  in  payment 
of  his  account,  which  belonged  to  a  party  who  had  not  empowered  him,  or  sanctioned 
his  proceedings. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  the  claim  for 
Alexander  Smith,  the  trustee  under  the  sequestration  of  Adam  Thomson,  founded  upon 
the  award  of  the  arbiters  in  the  submission  referred  to  in  the  record,  is  moro  than 
sufficient  to  exhaust  the  whole  fund  in  medio,  even  upon  the  assumption  that  the  find- 
ings in  said  award,  in  favour  of  the  said  Alexander  Smith,  embrace,  first,  only  the 
expenses  incurred  at  ite  date  in  the  present  process  of  multiplepoinding,  and  such 
additional  expenses  as  might  have  been  afterwards  incurred  thereon  in  uplifting  and 
applying  the  consigned  fund,  had  no  such  question  as  that  now  at  issue  with  the  claimant 
John  Cullen,  W.S.,  arisen;  and,  secondly,  the  further  sum  of  L.100,  found  due  to  the 
said  Alexander  Smith :  Finds  that  the  claim  for  the  said  John  Cullen,  as  the  agent- 
disburser  of  the  expenses  mentioned  in  his  original  condescendence  and  claim  as  finally 

>  Skinner,  17th  February  1813,  (F.C.);  Wylie  v.  Forrester,  29th  November  1808, 
(Hume's  Decisions). 
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adjusted,  is  also  ihore  than  sufficient  to  exhaust  the  said  fund  in  medio :  Finds  that^  in 
a  question  with  the  said  Alexander  Smith,  the  said  John  Cullen  is  not  entitled,  in 
respect  of  his  foresaid  claim,  to  he  preferred  upon  the  said  fund :  Finds  further,  that 
the  claim  of  the  said  John  Cullen,  stated  as  a  rider  upon  the  claim  of  the  said  Alexander 
Smith,  is  not  well-founded,  and  therefore  repels  hoth  the  said  claims,  and  decerns: 
Banks  and  prefers  the  said  Alexander  Smith,  primo  loco,  upon  the  said  fund ;  and  in 
respect  of  no  objection  on  the  part  of  the  said  Alexander  Smith,  ranks  and  prefers  the 
claim  for  Isaac  Anderson  and  George  Bannerman,  as  a  riding  claim  upon  the  said 
Alexander  Smith's  claim ;  and  in  order  that  the  amount  of  the  said  riding  claim  may  he 
ascertained,  before  further  answer,  remits  the  accounts  of  business,  in  respect  of  which 
it  is  made,  to  the  auditor  to  tax  and  report,  in  so  far  as  the  same  have  not  been  already 
taxed :  Finds  the  said  John  Cullen  liable  in  the  expenses  occasioned  by  his  insisting  in 
his  said  claims." 

Cullen  reclaimed. 

At  the  debate  in  the  Inner-House,  the  plea  that  Mr.  Cullen  had  as  agent  a  lien  over 
the  sum  recovered,  was  not  insisted  in. 

Lord  Justicb-Clbbk. — This  is  a  question  of  some  importance.  There  is  no  doubt 
that  an  agent  has  not  a  preference  over  the  fund  decerned  for  in  favour  of  his  employer, 
and  is  not  entitled  to  compete  with  the  diligence  of  creditors  of  his  employers,  who  have 
attached  that  fund.  This  point  is  clearly  settled  by  the  cases  of  Wyllie,  of  Bennie,  and 
of  Skinner ;  and  the  doctrine  is  held  by  Bell  to  be  well  founded  in  principle,  although 
some  earlier  cases  had  more  favoured  this  general  right  of  preference. 

In  aU  these  cases,  it  is  true,  the  fund  had  been  attached  by  the  diligence  of  creditors. 
It  was  open  to  their  diligence,  and  was  validly  attached,  and  the  agent  [81]  attempted 
to  bring  forward  a  latent  right  of  preference  over  the  subject-matter  of  the  lawsuit,  ue, 
the  fund  decerned  for,  in  order  to  exclude  the  regular  and  executed  diligence  of  creditors^ 
who  had  effectually  attached  the  fund.  •  I  can  see  no  ground  in  equity  even  for  such  a 
claim  ;  and  if  the  agent's  right  is  carried  to  that  extent  in  England,  I  presume  it  must 
arise  from  their  law  not  admitting  of  remedies  and  diligence  equivalent  to  our  arrestments. 

If  the  present  case  falls  within  the  above  principle,  then  the  claim  of  Mr.  Cullen 
must  clearly  be  rejected.  I  take  the  claim  as  extending  only  to  the  proper  expenses  of 
the  lawsuits  in  which  the  fund  was  decerned  for  and  ascertained  to  belong  to  the  Milnes, 
Jean  and  Isobel — the  latter  the  wife  of  Thomson.  To  any  greater  extent — and  the 
larger  portion  of  the  accounts  claimed  apply  to  other  lawsuits — there  is  no  ground 
whatever  for  maintaining  any  claim  on  the  part  of  Mr.  Cullen. 

But  although  this  fund  was  not  attached  by  diligence,  yet  it  was  money  regularly 
consigned  in  a  process  by  order  of  Court,  and  by  arrangement  with  the  parties  in  the 
cause.  The  money  was  taken  out  of  the  hands  of  the  debtor,  and  was  first  placed  in 
bank  in  order  to  be  paid  to  the  parties  who  might  be  preferred  by  the  Lord  Ordinary. 
Then,  when  all  the  vexatious  pretensions  on  the  part  of  George,  the  debtor,  were  finally 
removed,  and  there  remained  only  a  question  as  to  the  division  of  the  fund  among  Jean 
Milne  and  the  trustee  of  her  sister's  husband,  Thomson,  the  money  was,  by  another 
arrangement,  consigned  in  the  bank  in  the  names  of  the  two  agents,  Mr.  Cullen,  who 
had  acted  for  both  the  Milnes,  and  of  the  agent  for  this  trustee,  to  await  the  final  settle- 
ment of  the  claims  of  their  respective  parties.  I  take  the  case  on  the  footing  that  the 
money  must  be  held  as  so  consigned.  I  think  that  is  the  right  result  of  their  arrange- 
ment as  to  this  money.  I  agree  that  this  arrangement  was  no  waiver  or  abandonment 
by  Mr.  CuUen  of  a  claim  for  preference,  if  otherwise  well  founded.  That  claim  he  had 
previously  intimated,  and  the  import  or  terms  of  the  minutes  in  no  degree  imply  any 
abandonment  of  it. 

But  then,  when  the  claim  is  now  brought  forward  after  the  sequestration  of  Thomson, 
and  against  the  trustee  in  the  sequestration,  it  must  either  rest  on  a  general  right  of 
preference  over  the  fund,  or  on  a  right  of  retention.  In  the  former  view  there  is  nothing 
to  distinguish  the  claim  from  that  already  finally  rejected  in  the  law.  It  is  true  the 
fund  has  not  been  specially  attached  by  the  diligence  of  any  particular  creditor,  and  the 
competition  does  not  arise  in  that  form.  But  then  Thomson  has  been  sequestrated. 
The  trustee  has  the  full  benefit,  in  every  competition,  of  completed  diligence  as  to  every 
fund  belonging  to  the  bankrupt.  Hence  the  competition  here  is  brought  distinctly  to  a 
right  of  preference,  pleaded  by  the  agent  over  the  subject-matter  of  the  law-suit^  against 
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tiie  trasteoy  who  has  the  full  rights  of  completed  diligence.  In  principle,  the  case  then 
is  ruled  by  the  decisions  already  referred  to,  and  Mr.  Collen  can  only  rank  as  a  personal 
creditor. 

Accordingly,  in  the  aigument  of  the  senior  counsel,  the  claim  was  rested  on  an 
alleged  right  of  retention.  And  if  such  a  right  can  be  established,  the  trustee  in  the 
sequestration  could  only  take  subject  to  such  right.     But^ 

1.  The  right  of  retention  or  obligation  of  paying  the  account,  is  not  a  condition  of 
the  subject^  without  which  the  trustee  cannot  acquire  right — such  as  the  tenant's  obliga- 
tions in  a  lease.  It  must  be  made  out,  that  in  the  special  circumstances  of  the  case, 
there  is  an  actual  right  of  retention  in  the  proper  sense  and  definition  of  such  a  right. 

[82]  2.  The  money  is  not  under  Mr.  Gullen's  control.  He  is,  1.  only  one  of  two 
persons  in  whose  names  it  is  consigned.  2.  He  cannot  uplift  it ;  for  an  order  of  Court 
alone  will  warrant  that.  And,  3.  He  is  truly  a  claimant  in  this  multiplepoinding  to  be 
preferred  on  the  fund,  and  to  obtain  a  decree  to  authorize  payment  to  himself.  The 
money  is  therefore  consigned  money — his  name  being  used  with  that  of  another ;  but 
being  so  consigned,  it  is  not  money  in  his  hands  to  which  the  doctrine  of  retention  in 
the  general  case  applies.  Whenever  that  doctrine  applies,  in  competition  with  the 
trustee  in  a  sequestration,  I  apprehend  that  the  party  pleading  the  retention  must  be 
able  to  show  that  the  money  is  really  in  his  han(k — at  his  command,  and  fully  in  his 
own  personal  possession  and  custody — and  that  he  is  able  to  say,  that  he  pays,  or  has 
paid  himself,  and  so  is  entitled  to  retain.  The  money  here  is  not  in  that  condition 
atalL 

3.  A  party  pleading  retention,  especially  as  to  a  prior  debt,  must  be  able  to  show 
that  the  money  is  in  his  hands  on  some  title  ex  facie  absolute,  or  on  some  ground 
unconditional  in  its  origin.  If  he  holds  on  a  limited  title,  or  for  a  specific  and 
conditional  purpose,  then  as  to  all  prior  debts  I  apprehend  that  he  has  no  right  of 
retention. 

These  principles  were  fully  settled  in  the  weU-known  case  of  Oeneral  Duff  v.  Lord 
Fyfe's  Trustees,  January  15,  1840;  and  taking  the  elaborate  exposition  of  the  law, 
given  in  the  opinions  of  Lord  Mackenzie  and  Lord  Fallerton,  which  renders  further 
observations  unnecessary  as  to  the  doctrine  of  retention,  the  claim  of  retention  by  Mr. 
Cullen  is  adverse  to  the  settled  principles  of  law :  And  when  the  opinion  of  the  late 
Lord  President  in  that  case  is  considered,  it  will  be  found  that  he  concurs  in  the 
requisites  necessary  to  give  a  right  of  retention,  though  he  differed  as  to  their  application 
to  the  case.  On  the  authority  of  that  case,  the  claim  of  Mr.  Cullen  could  not  be  sus- 
tained in  this  competition,  even  if  his  had  been  the  only  name  used  in  the  deposit 
roceipt,  seeing  that  the  money  was  deposited  for  a  specific  and  limited  purpose,  and  on 
a  conditional  and  limited  title — ^that  this,  in  bank,  subject  to  the  orders  of  Court.  But 
when  in  addition,  and  beyond  this,  his  name  is  taken  with  that  of  another,  it  seems  to 
me  that  the  nature  of  the  title  or  condition  on  which  it  is  in  his  hands,  (if  that  term 
correctly  be  applicable  to  money  not  under  his  control,)  excludes  a  right  of  retention  for 
a  prior  debt,  although  it  might  not  exclude  a  right  of  preference,  if  such  could  be 
made  outb 

When  brought^  therefore,  to  this,  the  case  of  retention  fails,  first,  because  the  facts 
do  noc  raise  a  case  of  retention ;  and,  secondly,  because  the  claim  truly  comes  to  that  of 
preference,  pleaded  by  a  personal  creditor  against  the  trustee  in  a  sequestration  in  a  case 
in  which,  first.  The  individual  creditor  has  not  the  power  to  pay  himself  out  of  monies 
under  his  own  control,  and  of  which  payment  is  demanded  from  himself  personally, 
(for  no  such  demand  here  is  made ;)  and,  second.  Where  the  payment  of  the  individual 
creditor's  claim  is  not  a  condition  necessarily  attaching  to  the  possession  of  the  fund  in 
question. 

LoBD  Mm)WTN. — I  have  come  to  the  same  conclusion.  The  facts  of  the  case  I 
understand  to  be  these :  Mr.  Cullen  conducted  the  process,  or  rather  processes,  in  this 
Court,  which  confirmed  the  decree  in  the  Sheriff-court  of  Banffshire  against  George,  at 
the  instance  of  Isobel  Milne,  her  sister  and  mother,  with  expenses.  The  decree  was  for 
L.253,  with  interest  from  June  1828,  and  expenses;  of  this  sum  Mr.  Cullen  received 
L.200,  on  27th  November  1839. 

Isobel  had  married  Thomson,  who,  in  1833,  having  become  insolvent,  granted  [83]  a 
trust  deed  for  his  creditors  in  favour  of  David  Henry,  which  was  intimated  to  George 
on  26th  July  1839. 
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George,  accordingly,  in  November  1839,  raised  a  process  of  mnltiplepoinding, 
bringing  out  the  fund  in  mediOj  at  19th  December  1839,  to  be  L.201,  138.  lid. 

The  sum  of  L.210  was  deposited  in  the  Commercial  Bank,  to  be  paid  to  the  party 
who  shall  be  preferred  thereto,  and  consigned  in  the  Bill-Chamber.  The  mnltiple- 
poinding was  found  competent,  as  Henry  claimed  a  share  on  behalf  of  Thomson's 
creditors ;  and  Lord  Jeffrey,  13th  June  1840,  among  other  findings,  appointed  the 
parties  to  put  in  a  minute  as  to  what  they  proposed  in  regard  to  the  disposal  of  the 
consigned  fund. 

Accordingly  minutes  are  given  in,  stating  that  the  respective  claims  of  the  parties 
were  to  be  settled  extngudicially ;  and  it  was  agreed  that  the  fund  should  be  uplifted 
(from  the  Commercial  Bank)  and  consigned  in  the  Royal  Bank,  in  the  joint  names  of 
Anderson  and  Cullen,  for  behoof  of  the  claimants,  according  to  their  respective  interests. 

This  is  allowed  to  be  extracted  ad  interim,  but  it  is  never  acted  upon.  The  money 
is  still  on  deposit  in  the  Commercial  Bank.  Mr.  Cullen,  it  is  stated,  declined  to  uplift 
it  George  was  duly  exonerated.  A  submission  is  entered  into,  February  1842, 
Thomson  being  now  sequestrated.  Smith,  his  trustee,  is  a  party  to  it.  The  arbiters 
pronounce  decree  in  October  1843,  finding,  first.  Smith  entitled  to  the  expenses  of  the 
mnltiplepoinding — second,  to  L.100 — and,  third,  if  any  portion  remains,  it  goes  to 
Jean  Milne. 

Mr.  Cullen  now  puts  in  a  minute,  10th  February  1844,  claiming  L.462  of  expenses 
against  the  parties  coi^'unctly  and  severally.  Decree  in  terms  of  his  claim  would  sweep 
away  the  whole  fund  in  medio.  It  is  resisted,  on  the  part  of  Smith,  for  the  creditors  of 
Thomson,  who,  under  the  decree-arbitral,  is  found  entitled  to  certain  expenses  out  of  the 
fund ;  and  further,  to  L.100,  if  so  much  remains.  Now,  upon  what  is  this  claim  of 
Mr.  Cullen  rested  9  Kot  on  any  tacit  lien  upon  the  subject  of  litigation.  That  has  not 
been  sustained  in  our  law,  and  the  plea  was  expressly  waived.  The  main  stress  of  the 
aigument  seemed  to  be  on  the  consignation  of  the  fund  in  the  hands  of  the  two  agents. 
But  although  authority  was  given  to  uplift  from  the  Commercial  Bank  in  their  names, 
this  was  never  done,  and  it  still  remains  in  the  Commercial  Bank  on  the  original  deposit 
receipt.  An  interim  warrant  was  extracted,  but  never  carried  into  effect ;  and  this  is 
now  superseded  by  the  warrant  under  this  interlocutor,  if  it  shall  stand.  It  was  said 
that  we  were  bound  to  hold  it  as  if  the  interlocutor  had  been  carried  into  effect.  I  am 
aware  that^  in  a  trusty  what  a  trustee  is  appointed  to  do  is  held  to  be  done ;  and  the 
beneficiary  is  entitled  to  the  benefit  of  its  being  so  held.  But  this  is  quite  a  different 
case,  where  the  party  had  right  to  do  something  himself,  but  did  not  do  it.  There  is  no 
such  implication  in  his  favour.  The  money,  then,  is  still  on  the  original  deposit  in  the 
Commercial  Bank ;  and,  as  possession  is  the  foundation  of  lien,  and  lien  even  ceases  if 
possession  is  parted  with,  I  can  see  no  ground  under  this  proposed  consignation  for 
giving  Mr.  Cullen  any  preferable  claim  over  this  fund,  if  he  had  it  not  before. 

But  even  if  I  were  wrong  in  this,  and  we  were  to  hold  the  fact  to  be  as  if  the  fund 
were  now  in  the  Royal  Bank,  in  the  names  of  Mr.  Anderson  and  Mr.  Cullen,  this  I 
would  hold  not  to  be  a  deposit  for  his  behoof,  or  of  which  he  could  take  benefit  in  the 
way  of  lien. 

[84]  The  deposit  is  said  to  be  foi^  behoof  of  the  parties,  and  it  is  made  in  the  names 
of  the  two  agents,  just  to  preclude  the  idea  that  it  was  for  behoof  of  one  of  them,  or 
could  be  used  by  one  of  them.  Mr.  Cullen  had  not  ex  facie  the  sole  interest  in  it ;  and 
the  award  entirely  withdrew  the  share  found  due  to  Smith  for  Thomson's  creditors  out 
of  CuUen's  name  or  interference,  and  made  it  fall  more  properly  under  Anderson's  share 
in  this  joint  act,  if  it  could  be  divisible ;  and  Mr.  Cullen  would  be  obliged  to  concur  in 
giving  it  up  to  Smith,  as  his  client  had  no  interest  in  it,  till  these  two  first  claims,  as 
disposed  of  by  the  decree-arbitral,  were  satisfied.  Even  if  the  decision  in  Wight's 
trustees  were  to  be  held  to  regulate  any  other  case  but  itself,  the  facts  there 
were  quite  apparent.  The  money  was  on  a  deposit  receipt  in  Allan's  name  alone,  and 
not  for  behoof  of  any  person,  and  was  in  his  own  hands,  and  he  had  full  control  over  it 
Here  such  is  not  the  case.  I  am  therefore  of  opinion,  that,  by  the  minute  of  consigna- 
tion, no  right  was  vested  in  Mr.  Cullen  which  he  had  not  previously. 

Now,  fiien,  what  was  his  claim  against  Thomson )  He  had  conducted  lawsuits  in 
which  his  wife,  Isobel  Milne,  was  a  party,  along  with  her  mother  and  sister.  Thomson, 
as  her  husband,  was  liable  to  him,  along  with  the  others,  for  the  amount  of  the  expenses 
ffingtdi  in  solidum.    By  his  letter  of  8th  March  1840,  he  intimated  to  the  opposite  a^i, 
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that  the  fund  in  medio  was  liable,  in  the  first  place,  to  payment  of  his  expenses.  Really, 
if  this  weie  so,  and  if  it  was  to  sweep  away  the  whole  fond,  there  was  little  occasion 
for  going  farther  on,  by  entering  into  fiie  submission,  or  continuing  the  litigation. 

Before  any  decree-arbitral  is  pronounced,  Thomson  becomes  bankrupt,  and  is  seques- 
trated 15th  April  1841.  The  decree-arbitral  found  L.100  due  to  him — that  is,  to  his 
estate.  The  creditors,  by  the  sequestration,  have  right  over  this  sum  as  if  they  had 
done  diligence  on  it.  Now,  Mr.  Gullen  is  just  a  personal  creditor  of  the  bankrupt, 
haying  got  decree  for  his  expenses,  without  any  preference  over  the  other  creditors,  and 
must  take  the  benefit  of  this  quasi  diligence,  and  must  rank  along  with  them  upon  the 
funds  generally,  including  this  proportion  of  the  fund«,  having  his  claim  also  against  the 
other  parties. 

LoBD  MoNORBiFF. — I  have  had  great  difficulty  in  this  case,  and  I  still  think  it  is  a 
doubtful  point ;  but,  on  the  whole,  I  think  that  your  Lordships'  opinions  are  probably 
right.  At  first)  I  had  a  strong  impression  in  favour  of  Mr.  Cullen's  claim,  in  which  I  think 
there  is  great  equity,  at  least  as  to  the  expense  incurred  in  realizing  the  fund.  On  the 
authorities,  there  is  no  lien  in  favour  of  an  agent.  The  trust  also,  created  by  the  deposit  of 
the  money,  was  constituted  for  a  special  purpose,  and  therefore  I  think  the  trustee  is  not 
entitled  to  retention  for  his  debt.  If  the  ground  on  which  retention  is  claimed  were  for 
money  expended  on  the  subject  of  the  trust,  it  might  be  hard  to  disallow  the  claim,  upon 
the  ground  that  there  were  two  trustees.  The  difficulty  is,  that  the  sum  claimed  by  Mr. 
CNdlen  was  not  expended  on  the  constitution  of  the  trust,  but  in  realizing  the  fund: 
On  the  whole,  I  agree  with  your  Lordships'  opinion,  but  under  the  doubts  I  have  stated. 

Lord  Cookburn. — I  concur  with  the  Court 

The  Court  accordingly  adhered,  with  additional  expenses. 

[See  54  &  55  Vict.  c.  30,  sect.  6.] 


No.  16.  Vm.  DtuiLop  90.    26  Nov.  1846.     Ist  Div.— Lord  Wood. 

James  Dewar  v,  Mrs.  A.  C.  Mitchell  Burden  and  Husband. 

[Reported  7  BeU.  32 ;  9  S.R.R.  (H.L.)  152.] 


No.  20.  vm.  Dunlop  150.    29  Nov.  1845.     lat  Div. 

Murdoch  Maclaine,  Petitioner. — EtUherfurd — Home, 
Christian  Maclaine  and  Others,  Respondents. — Cowan. 

EniwU — Provisions  to  Wives  and  Children — StatiUe  5  Greo.  IV.  c.  87 — Public  Burden. 
— Held  thati  in  calculating  the  provisions  granted  under  Lord  Aberdeen's  Act  to  the 
widow  and  younger  children  of  an  heir  of  entail,  the  income  tax  upon  the  rental  of 
the  estate  does  not  fall  to  be  deducted. 

The  question  in  this  case  was.  Whether  the  income-tax  on  the  rental  of  an  entailed 
estate  fell  to  be  deducted  therefrom  in  calculating  provisions,  under  Lord  Aberdeen's 
Act)  (5  Geo.  lY.  c.  87,)  to  the  widow  and  younger  children  of  an  heir  of  entail.  It 
arose  upon  a  petition  to  the  Court  by  Murdoch  Maclaine,  the  heir  in  possession  of  the 
entailed  estate  of  Lochbery,  to  reduce  the  amount  of  a  bond  of  provision  granted  under 
the  Act  by  his  father,  the  preceding  heir,  in  favour  of  his  widow  and  younger  children, 
upon  the  ground  that^  taking  the  income-tax  into  account,  they  exceeded  the  amount 
allowed  by  the  Act.  The  bonds  themselves  bore  that  their  amount  should  be  restricted, 
in  the  event  of  its  exceeding  the  proportions  of  the  free  rental  specified  in  the  Act. 

Answers  were  given  in  for  the  widow  and  younger  children,  in  which  they  pleaded, 
that  income-tax  was  a  personal  tax,  and  did  not  form  a  proper  deduction.^ 

The  petitioner  replied,  that  by  the  Income-tax  Act,  a  tax  was  imposed  upon  the 

1  Elliot  V.  Elliot,  Nov.  17,  1813,  (F.C.). 
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proceeds  of  tihe  estate,  which  was  paid  in  the  fiist  isstanoe  by  the  tenantSi  and  so 
directly  burdened  and  diminished  the  rental.  Lord  Aberdeen's  Act  (§  4)  proTided, 
that  in  calculating  the  provisions  made  under  it,  deduction  should  be  made  from  the 
rental  of  the  yearly  amount  of  "  burdens,  of  what  nature  soever  affecting  or  burdening 
the  said  lands  and  estates,  or  the  yearly  rents  or  proceeds  thereof,  and  diminishing  the 
clear  yearly  rent  or  yearly  value  thereof  as  aforesaid,  to  the  heir  of  entail  in  possession." 

LoBD  Mackenzie. — On  principle  I  am  far  from  clear ;  but  it  is  difficult  to  see  any 
distinction  between  this  case  and  that  of  Elliot  But  it  is  only  one  decision,  and  I  doubt 
the  principle. 

LoBD  Jbffbet. — In  the  case  of  Elliot,  the  judgment  went  on  the  ground  that  it  was 
not  a  tax  on  rent,  but  on  income,  and  that  rent  was  merely  taken  in  estimating  income. 
The  only  specialty  that  strikes  one  here,  is,  that  under  the  present  Act|  the  rent  never 
comes  into  the  hands  of  the  landlord  without  the  deduction.  But  the  right  view  is, 
that  this  is  only  a  mode  of  collection — an  arrangement  [151]  for  mere  convenience  in 
collecting  the  tax.  I  am  not  sure  that  the  case  is  free  from  difficulty  on  principle,  but 
the  case  of  Elliot  is  an  authority  quite  in  point 

LoBD  Pbbsidbnt. — Whatever  doubts  we  might  have  had  on  principle,  we  cannot  go 
back  on  the  case  of  Elliot,  which  is  not  to  be  distinguished  from  the  present     On  the 

Srinciple  of  that  decision,  this  is  not  a  tax  on  rent  but  on  income.     I  agree  with  Lord 
effrey,  that  payment  by  the  tenants  in  the  first  instance  is  a  mere  arrangement  for 
facility  of  collection. 

LoBD  Maokbnzib. — ^The  case  of  Elliot  is  quite  in  pointi  and  I  am  not  for  going  back 
on  it 

The  Court  accordingly  found,  that ''  in  calculating  the  provisions  to  the  widow  and 
younger  children,  the  income-tax  on  the  rental  does  not  Ml  to  be  deducted.'' 

This  being  the  first  application  of  the  sort  during  the  present  Income-tax  Act,  the 
Court  found  no  expenses  due. 


No.  21.  VIII-  Dtinlop  151.    29  Nov.  1845.    Ist  Div.— Lord Coninghame. 

WiLUAM  Habvby,  Advocator.— -B«^A«?:/^r(i — Hunter. 

The  King's  College  of  Abebdeen,  Eespondents. — Marshall — Moir. 

Landlord  and  Tenani — [Outgoing  Tenant  and  Waygoing  Crop\ — ^Under  a  lease  for  a 
liferent,  and  three  nineteen  years  thereafter,  with  entry  and  removal  at  Whitsunday, 
— ^Held  that,  as  under  the  lease,  upon  the  true  construction,  the  liferent  tenant  was 
not  entitled  to  the  crop  of  the  year  of  entry,  his  successor  in  the  lease  was  entitled  to 
a  waygoing  crop  in  the  year  of  removal.  Terms  of  clauses  in  lease  upon  which  this 
construction  was  put 

By  lease,  dated  30th  July  1774,  John  Mestin,  master  and  manager  of  the  mortifica- 
tion and  stock  belonging  to  the  Society  of  the  Dyers  in  Aberdeen,  let  to  ''  James  Milne, 
in  liferent,  during  all  the  days  of  his  life,  from  and  after  the  term  of  Whitsunday  next 
to  come,  in  the  year  1776,  which  is  hereby  declared  the  commencement  of  this  present 
tack,  and  to  his  heirs,  assignees,  and  sub-tenants,  for  the  whole  space  and  number  of 
three  nineteen,  or  fifty-seven,  yean  and  crops  from  and  after  the  first  term  of  Whitsunday 
which  shall  happen  next  and  immediately  after  his  death,  all  and  whole  the  town  and 
lands  of  Kirktown  of  Kinellar,  with  the  houses,  biggings,  yeards,  commonty,  common 
pasturage,  parts,  pendicles,  and  haill  privileges  and  pertinents  thereto  belonging,  as  the 
same  are  presently  possessed  by  Robert  Webster,"  On  the  other  part  Milne  bound 
himself  and  his  heirs,  &c.,  to  pay  and  deliver  to  Mestin,  and  his  successors  in  office, 
''  yearly,  and  each  year  during  this  present  tack,  the  quantities  of  victual  and  sums  of 
money  after  mentioned,  [152]  viz.,  the  number  and  quantity  of  forty-nine  bolls,  one  firlot 
and  three  pecks  of  good  and  sufficient  farm  oatmeal,  at  nine  stone  weight  each  boll, 
betwixt  Tule  and  Cimdlemas,  after  shearing  each  crop ;  together  with  the  number  and 
quantity  of  sixteen  bolls  and  three  firlots  good  and  sufficient  farm  bear,  which  is  hereby 
converted  at  L.6  Scots  each  boll :  As  also,  the  said  James  Milne  binds  and  obliges  him 
and  his  foresaids,  to  pay  and  deliver  to  the  said  John  Mestin  and  his  above  written, 
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yeaily,  and  each  year,  at  the  term  of  Whiteonday,  during  the  said  tack,  the  sum  of 
L.193,  lOs.  Scots  of  money-rent,  along  with  the  converted  price  of  the  said  hear; 
together  also  with  twenty  merks  Scots  of  teind-daty ;  and  likeways  to  pay  and  deliver 
to  the  minister  of  the  parish  of  Kinellar  for  the  time,  yearly,  at  the  ordinary  term  daring 
the  said  tack,  five  firlots  of  good  and  sufficient  farm  hear,  and  to  procure  and  deliver 
dischaiges  for  the  same  to  the  said  John  Mestin  and  his  foresaids,  heginning  the  first 
yearns  payment  and  delivery  of  the  said  meal  hetwixt  Tale  1776  and  Candlemas  there- 
after 1777  years,  and  the  first  year's  payment  of  the  said  money-rent,  along  with  the 
converted  price  of  the  said  hear  and  teind-duty,  at  the  term  of  Whitsunday  1777,  heing 
all  for  crop  1776 ;  and  so  forth  yearly  and  termly  thereafter  during  the  said  tack." 

Milne  died  on  6th  June  1786,  having  previously  assigned  the  lease,  which,  after 
various  after-assignations,  came  ultimately  to  he  vested  in  William  Harvey. 

The  King's  College  of  Aherdeen  having  acquired  the  property  of  the  suhject  of  the 
lease^  presented  a  petition  to  the  Sheriff  under  the  Act  of  Sederunt  1756,  (with  con- 
course of  the  Dyers'  Society,  they  not  having  completed  a  title,)  praying  that  Harvey 
should  he  decerned  to  remove  at  Whitsunday  1844,  heing  the  expiry  of  the  lease,  and 
that  they  should  he  found  entitled  to  the  crop  of  that  year. 

In  answer  to  this  application,  Harvey  admitted  that  he  was  bound  to  remove  from 
the  houses  and  grass  at  Whitsunday ;  but^  quoad  uUrci,  pleaded,  that  the  original  entry 
under  the  lease  was  at  Whitsunday  1776  as  to  the  houses  and  grass  only,  it  appearing 
clearly  from  its  terms  that  the  crop  of  1776  was  the  first  to  be  reaped  and  paid  for  under 
it  That,  not  having  reaped  the  crop  of  the  year  of  entry,  the  tenant  was,  according  to 
the  uniform  rule,  entitled  to  a  waygoing  crop  in  the  year  of  removal. 

The  Sheriff,  affirming  his  substitute's  judgment^  found  ''  that  the  defender  had  no 
title  to  the  crop  in  question." 

The  Defender  advocated. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Advocates  the  cause : 
Findfl  it  established  by  the  terms  of  the  lease  libelled  on,  that  the  original  entry  of  the 
tenant  under  the  said  lease,  was  nominally  at  Whitsunday  1775,  which  must  have  been 
applicable  to  the  houses  and  grass  only ;  as  it  is  proved  by  the  same  instrument  that  he 
was  not  to  reap  any  corn  crop  from  the  lands  till  the  autumn  of  1776,  whereby  [163]  the 
possession  and  removal  of  the  parties  under  this  contract  was  brought  within  the  rule  of 
grass  farms,  having  their  entry  and  removal  at  Whitsunday,  with  a  waygoing  crop  in 
the  year  of  removed :  Finds  that  the  advocator,  while  bound  to  remove  from  the  houses 
and  grass  libelled  on  at  Whitsunday  1844,  which,  he  admitted,  was  entitled  to  the  com 
crop  sown  by  him  in  spring  of  that  year  as  a  waygoing  crop :  Therefore  recals  the  inter- 
locutors complained  o(  and  remits  the  cause  to  the  Sheriff,  with  instructions  to  dismiss 
the  petition  of  the  complainers,  and  to  find  the  respondent  entitled  to  expenses  in  the 
inferior  court,  as  the  same  may  be  taxed  in  common  form :  Finds  the  advocator  entitled 
to  expenses  in  thi^  Court,  as  tiie  same  may  be  taxed  by  the  auditor,  and  decerns."  ^ 

^  *'  NoTB. — It  is  not  without  hesitation,  that  the  Lord  Ordinary  ventures  to  differ,  in 
a  case  of  agricultural  practice,  from  the  learned  Sheriff-depute  of  Aberdeenshire,  and  his 
substitute,  whose  intelligenoe  and  experience  in  questions  of  this  description,  entitle 
their  jud^ent  to  great  weight.  But  it  is  thoughti  that  the  terms  of  the  contract  in 
this  particular  case,  render  the  plea  of  the  learned  proprietors  altogether  untenable. 

''  The  lease,  from  its  various  clauses,  taken  in  connexion  with  each  other,  is  to  be 
viewed  as  a  lease  commencing  at  Whitsunday  as  to  houses  and  grass,  and  at  the  separa- 
tion of  the  crop  from  the  grounds  as  to  the  arable  land.  These  words  are  not  actually 
used ;  but  the  lands  were  let  in  1774  *  to  the  said  James  Milne  in  liferent,  during  all 
'  the  days  of  his  life,  from  and  after  the  term  of  Whitsunday  next  to  come  in  the  year 
'  1775,  which  is  hereby  declared  the  commencement  of  this  present  tack,  and  to  his  heirs, 
'  assignees,  and  subtenants,  for  the  whole  space  and  number  of  three  nineteen,  or  fifty- 

*  seven  years  and  crops,  from  and  after  the  first  term  of  Whitsunday  next,  and  imme- 

*  diately  after  his  death ;'  and  in  a  subsequent  clause,  the  lease  contains  the  most  clear 
demonstrations  of  the  com  crop^  which  the  parties  agreed  and  understood  to  be  attached 
to  the  first  year ;  for,  after  setting  forth  the  money  rent  to  be  paid,  and  the  grain  to  be 
delivered  each  year,  the  tack  (p.  3)  proceeds  thus : — '  Beginning  the  first  year's  payment 
<  and  delivery  of  the  said  meal  betwixt  Yule  1776  and  Candlemas  1777,  and  the  first 
'  yearns  payment  of  the  said  money  rent,  along  with  the  converted  price  of  the  said  bear 
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.[164]  The  Kespondentfi  reclaimed. 

Lord  President. — I  think  the  interlocutor  right. 

[166]  Lord  Maokbnzib. — I  am  of  the  same  opinion. 

Lord  Fullbrton. — I  concur.    The  only   question  is,   what    shall  be  held  the 


'  and  teind  duty  at  the  term  of  Whitsunday  1777,  being  all  for  crop  1776,  and  so  forth, 
'  yearly  and  termly  thereafter  during  the  said  tack.' 

"  This  contract  was,  perhaps,  not  very  skilfully  drawn,  in  describing  the  first  crop 
of  a  lease,  commencing  at  Whitsunday  1775,  to  be  crop  1776,  payable  in  1777;  but 
still  its  import  was  plainly  this,  that  the  parties  chose  to  make  the  entry  to  part  of  the 
subjects  to  commence  at  Whitsunday,  according  to  the  custom  of  grass  farms,  while  the 
corn  crop  of  that  year  was  to  be  sown  and  reaped  by  the  outgoing  tenant^  leaving  the 
incoming  to  get  the  same  benefit  in  the  year  of  his  removal.  Whether  this  was  a  grass 
farm  or  not,  the  preceding  is  fixed  to  be  the  law  and  usage  of  this  particular  tenement^ 
by  the  express  terms  of  the  contract  now  before  the  Court. 

"  Hence,  when  the  farm  changed  hands  in  the  course  of  this  long  lease,  as  it  might 
do  frequently,  from  being  granted  to  assignees  and  subtenants,  the  entry  of  each  assignee 
to  the  houses  and  grass  feU  to  be  at  Whitsunday ;  but  the  corn  crop  produced  in  that 
autumn  fell  to  the  preceding  occupant,  whose  nominal  term  had  ended  at  Whitsunday, 
because  it  had  been  fixed  at  the  commencement  of  the  lease,  that  the  party  entering  at 
Whitsunday  did  not  reap  the  corn  attached  to  that  crop  till  the  following  season,  when 
he  prepared  and  sowed  the  same,  and  consequently  fell  to  reap  the  crop. 

"  In  the  present  instance,  it  has  been  seen,  that  the  lease  was  granted  '  for  the  life- 
'  time  of  James  Milne,  and  for  fifty-seven  years  and  crops  after  the  first  term  of  Whit- 
'  Sunday  immediately  after  his  death.'  James  Milne  died  on  6th  June  1786^  consequently 
the  fifty-seven  years  commenced  at  Whitsunday  1787,  and  ended  at  Whitsunday  1844. 
A  question  is  then  stirred  by  the  learned  corporation,  who  are  now  proprietors  of  the 
farm,  whether  the  outgoing  tenant  is  entitled  to  the  com  crop  of  1844,  after  the  custom 
that  was  observed  when  Milne  entered  in  1775 ;  or  if  the  landlords  were  entitled  to 
remove  the  tenant  from  the  arable  land  at  the  separation  of  crop  1843  from  the  ground, 
so  as  to  secure  the  benefit  to  themselves  of  the  com  crop  1844,  or  to  draw  the  higher 
rent  which  the  lands  will  yield  for  that  crop,  as  contrasted  with  the  rent  fixed  under  the 
contract  of  1775  9 

"  The  Lord  Ordinary  must  own,  that  his  first  impression  on  hearing  the  case,  and 
perusing  the  lease,  was  strong,  and  has  been  unalterable,  that  the  com  crop  of  1844 
belonged,  under  this  lease,  to  the  party  whose  term  expired  as  at  Whitsunday  1844. 
This  course  of  possession  and  removal  was  fixed  at  the  commencement  of  the  lease,  and 
must)  in  consistency  and  justice,  be  preserved  to  the  end  of  it.  In  this  view,  the  con- 
tending claims  of  the  parties  will,  it  is  thought,  be  found  to  depend  fully  as  much  on 
arithmetic  as  on  law. 

"  More  particularly,  when  the  liferenter  died,  on  6th  June  1786,  and  when  the  lease 
made  the  extended  term  of  fifty-seven  years  to  commence  at  Whitsunday  following,  i.e. 
1787,  it  is  thought  that  the  effect  of  that  provision  necessarily  was,  to  attach  the  com 
crop  of  1787  to  the  liferented  portion  of  the  lease,  and  to  make  the  fifty-«even  years' 
lease  commence  at  Whitsunday  1787  as  to  houses  and  grass ;  and  at  the  separation  of 
the  crop  from  the  ground  as  to  the  arable  land.  It  is  necessary  so  to  regulate  the 
cummencement  and  termination  of  the  first  branch  of  the  liferenter's  and  his  heir^s 
possession,  in  order  to  give  them  twelve  years'  possession  for  twelve  years'  rent,  for 
which,  in  the  Lord  Ordinary's  view,  they  were  liable,  by  continuing  under  the  first 
branch  of  the  lease  till  Whitsunday  1787. 

"  Suppose  there  had  been  no  extended  lease  given  to  the  liferenter,  further  than  that 
the  lease  should  endure  during  all  the  days  of  the  liferenter's  life,  and  till  the  term  of 
Whitsunday  next  ensuing  his  death  ;  in  that  case,  the  liferenter  and  his  heirs,  continuing 
from  Whitsunday  1775,  the  declared  term  of  entry,  till  Whitsunday  1787,  would  have 
been  liable  for  twelve  years'  rents ;  but  they  would  only  have  got  eleven  com  crops, 
unless  that  of  1787  were  added  to  the  outgoing  year,  as  the  property  of  the  heirs  who 
alone  were  entitled  to  prepare  and  sow  that  crop  before  the  extended  term  commenced. 

"  If  the  preceding  view  be  correct^  it  was  candidly  admitted  on  the  part  of  the 
landlords,  that  the  com  crop  of  1844  must  belong  to  the  tenant^  as  attached  to  the  last 
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endurance  of  the  .lease  ?     I  think  the  words  of  it  are  perfectly  clear  as  to  endurance,  and 
that  the  reading  of  the  Lord  Ordinary  is  right. 

Lord  Jbffrbt. — The  case  has  heen  encumhered  with  a  great  waste  of  ingenuity; 
hut  it  is  a  case  admitting  of  no  doubt.  The  Lord  Ordinary  has  taken  more  pains  and 
trouble,  and  embarrassed  himself  more  than  necessary,  but  he  has  come  to  the  right 
conclusion. 

The  Court  accordingly  adhered,  with  additional  expenses. 


No.  22.  VJXL.  Dunlop  156.    8  Deo.  1845.    2nd  Div.— Lord  Robertson. 

Dr.  Benjamin  Williamson,  Appellant. — SoL-Oen,  Anderson— Monro, 

Jambs  Molynkux  Taylor,  Bjespondent—ItutJierfurd — B,  It,  Bell, 

Fareiffn — Bankruptcy — Sequestration — Contract, — Where  a  claim  was  made  in  a  Scotch 
sequestration  upon  an  English  bond,  which,  according  to  an  opinion  received  as  to  the 
law  of  England,  could  not  compete  there  with  the  claims  of  onerous  creditors,  as  being 


year  of  the  fifty-seven  years'  lease ;  but  they  rested  their  plea  on  a  very  nice  and  subtle 
construction  of  the  clause  as  to  the  commencement  of  the  extended  term  after  the  life- 
renter's  death,  which  the  Lord  Ordinary  cannot  adopt.     Their  plea  came  to  this,  that  if 
there  had  been  no  reference  to  the  term  of  Whitsunday  next,  and  immediately  after  the 
liferenter's  death,  as  the  commencement  of  the  fifty-seven  years'  lease,  the  heirs  of  the 
liferenter  at  common  law  would  have  been  summarily  removable  on  7th  June  1786,  the 
day  after  the  liferenter's  death ;  but  the  efifect  of  the  provision  declaring  the  extended 
term  to  commence  at  Whitsunday  1787,  according  to  the  pursuers'  construction  of  it, 
was  to  make  the  additional  term  to  commence  at  the  separation  of  the  corn  crop  1786 
from  the  ground  as  to  the  arable  land,  and  at  Whitsunday  1787  only  as  to  the  houses 
and  grass — the  heirs,  it  is  said,  having  already  had  possession  prior  to  Martinmas  1786, 
to  prepare  the  corn  crop  of  1787  ;  and  as  no  peculmr  or  special  right  was  given  to  the 
liferenter's  heirs  relative  to  the  arable  ground,  that  they  were  bound  to  reap  the  corn  of 
1787,  as  their  first  crop,  under  the  extended  term  of  fifty -seven  years.    But  this  is  begging 
the  whole  question.     It  is  truly  making  the  extended  term  of  fifty-seven  years  commence 
at  Martinmas  1786,  or  earlier,  if  the  crop  of  the  preceding  year  was  reaped  before  that 
time ;  and  so  is  framing  a  new  contract  for  the  parties,  and,  in  fact,  inverting  the 
established  terms  of  entry  and  removal,  which  the  contract  itself  had  previously  fixed  in 
terms  quite  unmistakeable,  as  the  law  and  usage  of  this  farm. 

"  On  the  grounds  before  explained,  ihe  Lord  Ordinary  holds,  that  when  the  parties 
concerted  and  agreed,  that  the  extended  term  should  not  commence  till  the  Whitsunday 
after  the  liferenter's  death,  they  meant  to  add  the  year  and  crop  current  at  the  death  to 
the  liferenter's  portion  of  the  lease,  and  thus  to  make  them  liable  for  the  current  year's 
rent,  giving  them  the  benefit  of  all  the  pertinents  and  rights  attached  thereto,  and,  in  par- 
licular,  of  the  outgoing  com  crop.  If  so,  the  fifty-seven  yeare'  term  commenced  from 
Whitsunday  1787  as  to  houses  and  grass,  and  at  the  separation  of  the  crop  from  the 
ground  as  to  the  land  in  crop ;  and  in  that  view  the  advocator's  right  to  the  corn  crop 
of  1844  is  clear  and  incontestable. 

"  Indeed,  nothing  but  the  difference  between  the  value  of  land  at  the  present  day, 
and  in  1775,  could,  it  is  supposed,  have  suggested  the  trial  of  this  question.  Hence  it 
was  argued  by  the  pursuers,  that  they  are  only  entitled  to  sixty-eight  yeara'  rents,  count- 
ing from  1775,  of  course  alleging  that  only  eleven  years'  rents  were  claimable  from  the 
liferenter's  heirs,  and  making  the  com  crop  of  1787  the  first  crop  reaped  under  the 
extended  term.  But  this  seems  to  be  a  concession  or  plea  raised  solely  because  it  is  the 
interest  of  the  proprietora  now  to  make  a  sacrifice  of  the  old  rent,  if  possession  could 
thus  be  obtained  of  an  additional  crop  at  the  present  valuation.  But  the  Lord  Ordinary 
holds,  that  the  proprietors  were  clearly  entitled  to  twelve  years'  rents  from  the  heirs  of 
Milne,  for  the  liferent  portion  of  the  lease ;  and  that  the  rents  of  fifty-seven  years  and 
eropa  thereafter  fall  to  be  accounted  for,  in  respect  of  the  possession  under  the  extended 
teno." 
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grauled  without  valuable  cous.deratioL, — Held  that  this  quality  was  of  the  essence  of 
the  contract,  and  fell  to  have  effect  given  to  it  according  to  the  law  of  England,  and 
was  not  mere  matter  of  remedy,  to  be  regulated  by  the  law  of  the  country  where  the 
remedy  was  sought ;  and  therefore  that  the  bond-holder  could  not  compete  in  the 
sequestration  with  onerous  creditors. 

The  late  Alexander  Grant  of  Camousie,  pending  an  application  for  an  Act  of  Parlia- 
ment for  divorcing  him  from  Maria  Theresa  de  Champ,  his  wife,  on  the  ground  of 
adultery,  on  July  29,  1840,  granted,  in  favour  of  Mr.  James  Molyneux  Taylor,  for  her 
behoof,  a  bond  for  an  annuity  of  L.250,  for  her  maintenance,  so  long  as  she  should 
remain  chaste  and  unmarried.  This  bond  was  granted  in  England,  where  both  parties 
were  then  domiciled,  and  was  conceived  in  the  English  form.  Its  tenor  will  be  found 
afterwards  narrated.  An  Act  of  Parliament  dissolving  the  marriage  was  thereafter 
passed. 

Mr.  Grant  died  in  January  1841.  The  estates  were  thereafter  sequestrated  under  the 
Bankrupt  Act,  the  first  deliverance  being  pronounced  on  the  20th  July  of  that  year. 
Mr.  Taylor,  as  trustee  for  Mrs.  Grant,  having  lodged  a  claim  in  the  sequestration  for  the 
annuity  under  the  bond,  the  trustee  pronounced  a  deliverance  setting  apart  a  dividend 
upon  it,  (under  certain  provisions,  which  it  is  unnecessary  to  notice,)  as  at  the  estimated 
value  of  L.4352,  10s. 

Dr.  Bei\jamin  Williamson,  surgeon  in  Aberdeen,  a  creditor  claiming  upon  the  estate, 
presented  an  appeal  against  the  judgment,  praying  that  it  should  be  rejected,  upon  this, 
amongst  other  groundis,  that,  by  the  law  of  England,  the  bond  would  be  held  to  be  a 
voluntary  deed,  and  would  not  be  allowed  to  compete  with  onerous  creditors. 

The  Lord  Ordinary,  before  answer,  appointed  parties  to  prepare  a  joint  case,  and  lay  it 
before  English  counsel,  with  the  view  of  obtaining  their  opinion  upon  the  various  points 
which  parties  respectively  maintained  as  the  doctrines  of  English  h&w  in  reference  to  the 
question  at  issue.  A  case  was  accordingly  prepared,  and  laid  before  four  English  counsel, 
who  returned  separate  opinions,  differing  materially  from  one  another. 

The  case,  after  some  procedure,  having  come  into  the  Inner-House  by  a  reclaiming 
note  against  a  judgment  of  the  Lord  Ordinary,  proceeding  upon  a  consideration  of  these 
opinions,  the  Court  being  of  opinion  [157]  that  they  did  not  afford  satisfactory  materials 
for  a  decision,  of  new,  and  before  further  answer,  appointed  the  following  case  (which 
was  prepared  by  the  Court)  to  be  laid  before  Mr.  Richard  Bethell,  Queen's  Counsel,  for 
his  consideration  and  opinion,  upon  new  queries  framed  by  the  Court : — 

"  CASE. 

"  Mrs.  Grant  was  the  wife  of  the  late  Alexander  Grants  Esq.  of  Carnousie.  They 
were  domiciled  in  England,  and  in  the  year  1840  Mr.  Grant  instituted  proceedings  for 
divorce  against  her  by  bill  in  the  House  of  Lords,  which  was  passed  into  a  law  in  the 
course  of  the  same  Session  of  Parliament.  Prior  to  the  Act  being  passed,  Mr.  Grant 
executed  a  bond  in  favour  of  James  Molyneux  Taylor,  solicitor,  Fumival's  Inn,  as 
trustee  for  Mrs.  Grant,  which  is  in  the  terms  given  in  the  note  below.^ 

^  *<  Know  all  men  by  these  presenU,  that  I,  Alexander  Grant,  &c.,  am  held  and 
firmly  bound  unto  James  Molyneux  Taylor  of  Furnival's  Inn,  London,  gentleman,  in 
the  sum  of  L.6000  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
James  Molyneux  Taylor,  or  his  certain  attorney,  executors,  or  administrators,  for  which 
payment,  to  be  well  and  faithfully  made,  I  bind  mysedf,  my  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with  my  seal,  dated  this  29th  day  of 
July  1840,  and  in  the  fourth  year  of  the  reign  of  Queen  Victoria — Whereas  a  bill  is 
now  in  progress  through  Parliament  for  divorcing  the  above  bounden  Alexander  Grant 
from  Maria  Theresa,  his  now  wife,  by  reason  of  adultery ;  and  whereas  it  has  been 
agreed,  that  in  case  the  said  bill  shall  pass  into  a  law,  the  said  Alexander  Grant  shall 
make  an  allowance  to  the  said  Maria  Theresa  Grant  of  L.250  per  annum  during  her  life, 
if  she  shall  so  long  remain  chaste  and  unmarried,  for  and  towards  her  support  and  main- 
tenance. Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  above-mentioned 
bill  shall  not  pass  into  a  law  in  the  present  Session  of  Parliament,  or  if  the  said 
Alexander  Grant  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Maria 
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[168] ''  It  is  stated  that  default  was  made  in  the  third  quarter's  payment^  heing 
that  which  fell  due  on  24th  November  1840,  which  is  said  not  to  have  been  paid  till 
the  4th  December  following,  when  it  was  paid  and  received ;  as  also  have  subsequent 
quarterly  instalments.     But  the  fact  of  default  has  not  yet  been  legally  proved. 

"  It  is  not  averred  that  Mrs.  Grant  has  married  or  been  unchaste  since  the  bond  was 

granted. 

''  It  is  averred,  but  has  not  been  proved,  that  Mr.  Grant  was  insolvent,  but  he  had 
not  committed  any  act  of  bankruptcy  prior  to  the  date  of  the  bond. 

"Mr.  Grant  died  on  18th  January  1841,  and  his  estates  were  sequestrated  under 
the  Scottish  Bankrupt  Act,  2  and  3  Victoria,  cap.  41,  on  8th  September  1841,  the  date 
of  the  first  deliverance  being  20th  July  1841.  By  the  law  of  Scotland  the  bankruptcy 
dates  from  the  said  20th  July  1841. 

"  QUBBIBS. 

"  1.  Whether,  according  to  the  law  of  England,  the  bond  referred  to,  granted  during 
the  dependence  of  the  bill  of  divorce,  and  before  the  same  was  passed,  would  be  acknow- 
ledged and  receive  effect  in  the  English  courts  as  a  binding  and  legal  obligation  ?  And 
in  Uie  event  of  insolvency  under  a  commission  of  bankruptcy  ?  Or  whether,  if,  on  any 
account,  the  same  could  not  be  ranked  under  a  commission  of  bankruptcy,  the  certificate 
would  not  protect  the  granter  and  his  future  estate  against  the  bond? 

"  2.  Whether,  in  the  event  of  the  death  of  the  granter,  effect  would  be  given  to  this 
bond  against  his  estate  and  representatives ;  and  if  so,  to  what  extent  ? 

"  3.  Whether,  in  the  event  of  the  deceased  granter's  estate  being  insolvent,  effect 
would  be  given  to  this  bond  in  any  suit  or  form  of  remedy  in  law  or  equity,  whether  of 
the  nature  of  a  process  of  distribution  or  not,  in  questions  generally  with  ordinary  or 
general  creditors  of  the  deceased ;  and  if  so,  to  what  extent  ? — Laying  aside  other  pre- 
ferences, such  as  between  specialty  debts  and  simple  contract  debts. 

"  4.  What  effect  would  the  contingencies  or  conditions  of  the  bond  have  in  any  such 
suit,  and  in  questions  of  competition  or  distribution  among  the  creditors  of  the  deceased  Y 
or  under  a  commission  of  bankruptcy  during  his  life?  And  if  the  same  would  be 
calculated  for  the  purpose  of  valuation  and  deduction  in  ranking  from  the  value  of  the 
bond,  on  what  principles  would  such  calculations  proceed  ? 

''  5.  What  effect  would  the  forfeiture  owing  to  default  of  payment  have  in  aiding  or 
defining  the  right  to  enforce  the  bond  in  any  of  the  cases?  And,  if  any,  for  what  sum 
would  effect  bo  given  to  the  bond  in  competition,  after  the  death  of  the  granter? 

[159]  "  It  is  understood  that,  in  England,  the  estate  of  a  person  deceased  cannot  be 
brought  under  the  operation  of  a  commission  of  bankruptcy ;  but  the  Court  wish  to  be 
informed,  whether,  after  the  death  of  the  granter,  there  is  any  form  or  process,  no  matter 
of  what  kind,  in  England,  under  which  the  creditor  in  the  bond  can  make  the  same 
effectual,  and  if  so,  to  what  extent,  against  the  debtor's  estate  or  representatives?    And 

Theresa  Grant,  or  unto  the  said  James  Molyneux  Taylor,  in  trust  for  the  said  Maria 
Theresa  Granti  during  the  life  of  the  said  Maria  Theresa  Grant,  if  she  shall  so  long 
remain  chaste  and  unmarried,  an  annuity  or  clear  yearly  sum  of  L.250  of  good  and 
lawful  money,  by  four  equal  quarterly  payments,  videlicei,  on  the  24th  day  of  May,  the 
24th  day  of  August,  the  24th  day  of  November,  and  the  24th  day  of  February  in  each 
and  every  year,  at  the  common  dining-hall  of  the  Inner  Temple,  London,  between  the 
hours  of  ten  and  twelve  in  the  forenoon,  without  any  deduction  whatever — the  first 
half-yearly  payment  thereof  to  be  made  on  the  24th  day  of  August  next»  if  the  above- 
mentioned  bill  shall  have  passed  into  a  law ;  then,  and  in  such  case  or  cases,  or  either 
of  them,  the  above-written  obligation  shall  be  void  and  of  none  effect,  otherwise  to 
remain  in  full  force  and  virtue :  Provided  always,  that  if  the  said  Alexander  Grant  shall 
be  called  upon  to  pay,  and  shall  pay,  any  debt  or  debts  which  the  said  Maria  Theresa 
Grant  may  have  contracted  subsequent  to  the  divorce  of  the  said  Maria  Theresa  Grant, 
under  the  sentence  of  the  Court  of  Arches,  and  previous  to  the  passing  of  the  above- 
mentioned  bill,  with  or  without  any  costs,  in  respect  of  such  debt  or  debts,  then  the 
amount  so  paid  by  the  said  Alexander  Grant  for  debt  and  for  costs,  if  any,  shall  be  set 
off  against  any  instalment  or  instalments  of  such  annuity,  until  the  whole  of  such  debt 
and  costs  is  paid  and  satisfied.        (Signed,) "  &c. 
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whether,  and  to  what  extent^  in  competition  (in  the  above  case  of  death)  with  other 
creditorst" 

The  following  opinion  was  returned  by  Mr.  Bethell : — 

"  The  only  mode  of  effecting  an  equal  distribution  of  the  estate  of  a  deceased  debtor 
in  England  is  by  a  decree  of  the  Court  of  Chancery.     Such  a  decree  any  creditor  is 
entitl^  to  obtain.    After  the  decease  of  a  debtor  no  proceeding  can  be  taken  in  England 
for  the  distribution  of  his  estate  under  the  law  of  bankruptcy  or  insolvency.    Mrs. 
Grant's  rights,  therefore,  under  the  sequestration  in  Scotland,  may  probably  be  held  not 
to  exceed  those  she  would  have  been  entitled  to  under  an  administration  decree  in 
England.     Under  such  a  decree  the  bond  in  question  would  be  admitted  as  a  valid  legal 
obl^ation.     But  whether  it  would  be  entitled  to  payment  j^on  passu  with  the  debts  of 
onerous  creditors,  would  depend  on  the  question  whether  it  was  given  for  valuable  con- 
sideration.   On  the  occasion  of  divorce  bills,  the  House  of  Commons,  acting  on  principles 
of  morality  and  expediency,  sometimes  interferes  to  induce  the  husband  to  make  a  pro- 
vision for  the  wife ;  and  assuming  this  to  have  been  the  origin  of  the  present  bond,  I 
consider  it  as  amounting  in  law  to  a  voluntary  settlement,  made  in  discharge  of  a  moral 
obligation,  but  not  as  a  contract  for  valuable  consideration  received  by  the  obligor ;  and, 
having  regard  to  what  is  now  the  settled  English  law  as  to  deeds  of  separation  between 
husband  and  wife,^  and  the  valuable  consideration  necessary  for  supporting  them,  I  am 
clearly  of  opinion  that  the  present  bond,  given  during  the  coverture,  would  not  be 
regarded  by  a  court  of  equity  in  England  as  constituting  a  debt  for  which  the  debtor 
received  valuable  consideration ;  and  consequently,  I  thmk  that  in  the  admimstration 
of  assets  under  a  creditor's  decree  it  would  be  postponed  to  both  specialty  and  simple 
contract  debts  for  valuable  consideration.     It  is  right  to  add,  that  if  it  were  a  bond  for 
valuable  consideration,  no  objection  coold  be  made  to  its  beiag  proved  under  an  adminis- 
tration decree  on  the  ground  of  the  contingent  determinable  nature  of  the  annuity.     On 
such  a  bond,  in  competition  with  other  creditors,  proof  would  be  admitted  for  the  whole 
amount  of  the  penalty,  which  would  be  secured  in  courts  and  invested  to  answer  the 
future  payments  of  the  annuity. 

**  The  remaining  queries  refer  to  an  hypothetical  case — ^viz.  if  a  fiat  in  [160]  bank- 
ruptcy had  issued  in  England  against  the  obligor,  what  would  have  been  the  rights  of 
Mis.  Orant  and  her  trustee  under  the  bond ) 

"  In  bankruptcy,  future  accruing  debts  are  not  admitted  to  proof,  unless  they  are 
capable  of  a  present  valuation ;  but  the  annuity  for  which  the  bond  in  question  is  a 
security,  is,  in  my  opinion,  incapable  of  valuation,  by  reason  of  its  depending  on  the 
contingency  of  Mrs.  Giant  remaining  unmarried.  Such  is  the  clear  result  of  the 
decision  of  the  Lord  Chancellor,  assisted  by  the  common  law  judges,  in  ex  parte  Davis, 
(Montagu's  Beports,  297).  And  this  conclusion — viz.  that  no  proof  could  be  made — 
would  not  be  altered  by  the  fact  of  the  bond  having  become  forfeited  through  default  of 
payment  before  the  fiat ;  for,  in  bankruptcy,  the  real  demand  must  be  proved,  namely, 
the  value  of  the  annuity,  if  that  can  be  ascertained,  and  for  this  the  penalty  is  merely 
security.  It  would  follow,  from  the  debt  not  being  proveable,  that  the  certificate  would 
not  protect  either  the  person  of  the  obligor  or  his  future  estate  from  liability  to  the 
annuity  accruing  due  after  the  date  of  the  fiat ;  and  this  circumstance  of  future  liability 
seems  to  destroy  all  analogy  between  an  English  fiat  and  the  existing  sequestration  in 
Scotland. 

"But  if  the  annuity  were  capable  of  valuation,  or  the  bond  were  otherwise  proveable 
under  a  fiat^  yet|  if  it  be  not  a  contract  for  valuable  consideration,  the  proof  would  be 
deferred  until  after  payment  of  the  debts  of  onerous  creditors." 

It  was  then  argued  by  Mr.  Taylor ; — Assuming  it  to  be  fixed  by  the  opinion  of  Mr. 
Bethell,  that  the  bond  would,  in  England,  be  held  as  having  been  granted  without 
valuable  consideration,  and  would  there  be  postponed  to  onerous  creditors,  the  present 

Suestion  of  whether  it  could  compete  with  the  claims  of  onerous  creditors  in  Scotland, 
id  not  partake  of  the  nature  or  essence  of  the  contract,  and  did  not  Ml  to  be  regulated 
by  the  law  of  England.  The  question  at  issue,  on  the  contrary,  was  one  purely  of  suit 
and  remedy,  which  fell  to  be  regulated  by  the  law  of  Scotland,  the  country  where  it 

^  See  St.  John  v.  St  John,  11  Vesey;  Westmeath  v.  Westmeath,  Jaoob^  134 
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was  sought^     As  the  bond  was  not  struck  at  by  the  law  of  Scotland,  the  claimant  was 
entitled  to  a  ranking  in  respect  of  it 

Dr.  Williamson  argued ; — The  question  at  issue  was  not  one  of  remedy,  but  entered 
into  the  essence  of  the  contract.  It  was,  what  was  the  legal  character  ^nd  effect  of  the 
bond,  according  to  the  law  of  England,  where  it  was  made  t  What  was  the  extent  of 
the  obligation  which  Mr.  Grant  intended  and  had  agreed  to  come  under — ^was  it  an 
obligation  which  was  effectual  only  against  himself,  or  was  it  also  effectual  against  his 
creditors  1  The  result  of  the  information  returned  with  regard  to  the  law  of  [161]  Eng- 
land was,  that  according  to  the  true  nature  of  the  bond,  it  could  not  compete  witii 
onerous  creditors.* 

LoBD  Justiob-Clebk. — When  the  interlocutor  of  the  Lord  Ordinary  was  before  us, 
with  the  four  opinions  of  English  counsel  then  taken,  we  all  felt  that  we  could  not 
arrive  at  any  conclusion  as  to  the  character  and  nature,  according  to  the  law  of  England, 
of  the  bond  claimed  on  by  Mrs.  Grant,  so  far  as  that  might  be  material  in  the  case.  We 
were  not  satisfied  with  the  questions  put  to  English  counsel,  and  out  of  the  contrap 
dictory  and  argumentative  opinions  returned,  some  proceeding  on  matters  of  disputed 
fact,  we  felt  that  we  could  not  safely  draw  any  distinct  conclusion.  We  therefore 
directed  a  case,  with  different  queries,  to  be  put  to  Mr.  Bethell,  who  was  selected, 
without  objection  by  either  party,  on  the  distinct  understanding — which,  indeed,  we 
had  supposed  had  been  in  the  interlocutor — that  the  former  opinions  must  be  laid  aside, 
and  that  the  Court  intended  to  be  guided  by  the  opinion  returned  by  the  gentleman  so 
selected.  This  course  is  in  conformity  with  previous  usage,  and  necessary,  in  the  situa- 
tion in  which  a  court  is  placed,  in  obtaining  evidence  as  to  the  law  of  a  foreign  country, 
when  there  is  opportunity  of  selecting  the  witness  to  be  appealed  to.  The  result  has 
shown  the  propriety  of  different  questions,  and  of  obtaining  results,  without  reasonings 
as  to  the  grounds  of  the  opinions  of  foreign  lawyers. 

Taking  Mr.  Bethell's  opinion  to  exhaust  all  that  is  matter  for  English  counsel, 
(which  I  think  it  does,)  and  as  giving  us  a  clear  rule  as  to  the  law  of  England,  we 
find  that  this  bond,  in  the  distribution  of  the  assets  of  the  deceased,  would  not  be 
regarded  as  constituting  a  proper  debt,  so  as  to  rank  along  with  onerous  creditors — that 
the  claimant  would  not  be  held  to  be  an  onerous  creditor.  The  ground  on  which  she 
would  not  be  held  to  be  an  onerous  creditor  is  farther  stated,  viz.  that  it  was  a  bond  for 
which  no  valuable  consideration  was  given.  But  the  material  point  for  us  is,  not  the 
reason  of  the  principle  in  the  law  of  England,  but  the  principle  applicable  to  such  a  deed, 
viz.  that  Mrs.  Grant  would  not  be  held  to  be  an  onerous  creditor.  It  further  appears 
thati  in  bankruptcy,  had  there  been  a  fiat  against  the  grantor  during  his  life,  the  same 
result  would  hold  in  respect  of  the  character  and  nature  of  the  obligation. 

But^  then,  it  has  been  contended,  on  the  part  of  Mrs.  Granti  that,  as  she  founds 
on  the  bond  in  Scotland,  and  in  a  Scotch  sequestration,  these  matters  in  the  English 
law  relate  to  remedy  alone,  and  that  she  is  entitled  to  claim  as  an  onerous  creditor, 
simply  because  she  produces  an  obligation  by  the  bankrupt,  which,  she  contends,  if  not 
struck  at  under  any  rules  of  the  Scotch  law,  must  receive  the  full  effect  of  a  Scotch 
bond,  although  granted  as  a  donation.  If  that  plea  should  be  sustained,  we  could  only 
direct  the  cause  to  proceed  on  the  sixth  and  seventh  pleas  stated  on  record  by  the 
objector  ' — if  he  adheres,  as  we  understood  him  to  do  at  the  former  argument^  to  these 
grounds  of  objection. 

[162]  It  must  be  kept  in  view,  that  the  plea  maintained  by  Mrs.  Grants  that  the 
matters  given  to  us  as  the  law  of  England  relate  only  to  the  remedies  of  the  creditor, 

1  Lipmann  v.  Don,  (2  S.  &  M'L.  p.  682) ;  Alexander  v.  Badenach,  Dec.  23,  1843, 
{ante.  Vol.  VI.  p.  322). 

*  Bobertson  v.  the  Manchester  Bank,  Nov.  U,  1843,  (anU,  VoL  VI.  p.  17). 

'  These  pleas  were : — 

&  By  the  law  of  Scotland,  the  bond  would  be  held  collusive  and  illegal,  as  being 
granted  in  order  to  promote  the  obtaining  of  a  divorce. 

7.  At  all  events,  by  the  law  of  Sootiand,  the  bond  would  be  considered  as  granted 
without  value  to,  or  in  &vour  o^  a  coigunct  and  confident  person ;  and  the  granter 
having  been  insolvent  at  the  time  of  granting  it|  such  a  bond  cannot  compete  with 
personal  creditors. — Stat.  1621,  cap.  18. 
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Id  no  degree  depends  upon  the  specialtji  that  the  question  arises  in  Scotland  in  a 
sequestration,  or  in  a  sequestration  of  the  estates  of  a  deceased  dehtor.  The  same 
result,  if  the  plea  is  well  founded,*must  obtain  in  all  other  questions. 

I  have  had  previously — in  the  case  of  Burdekin,  November  14,  1843 — to  express 
my  full  concurrence  in  all  the  principles  stated  in  Lippman  v.  Don ;  and  I  take,  in  the 
decision  of  the  present  case,  as  a  fixed  rule  of  law,  the  general  proposition  there  stated 
by  Lord  Brougham : — "  Whatever  relates  to  the  nature  of  the  obligation — ad  valorem 
contractus — is  to  be  governed  by  the  law  of  the  country  where  it  was  made.  Whatever 
relates  to  the  remedy,  by  suits  to  compel  performance,  or  by  an  action  for  a  breach — 
ad  decmonem  litis — ^is  to  be  governed  by  the  lex  fori^  the  law  of  the  country  to  whose 
courts  the  application  is  made  for  performance  or  damages."  This  distinction  is  so 
fully  illustrated  and  followed  out  in  that  opinion,  that  the  application  of  the  principle 
has  been  rendered  much  simpler  and  easier. 

I  am  of  opinion  that  the  question,  whether  a  party  is,  under  the  bond  granted,  an 
onerous  creditor,  according  to  the  law  of  the  country  where  it  was  made,  relates  to  the 
nature  of  the  obligation ;  it  seems  eminently  to  be  of  the  essence  of  the  contract,  and 
to  relate  ad  valorem  contractus.    To  ascertain  the  nature  of  the  obligation,  we  are  by 
the  rule  to  go  to  the  country  where  the  bond  was  made.     One  of  the  leading  and 
essential  points  of  enquiry  is,  whether  the  party  is  an  onerous  creditor  according  to  the 
nature  of  the  obligation.     By  this  the  strength  and  value  of  the  right  is  determined. 
When  that  is  ascertained,  we  have  obtained  an  essential  quality  of  the  rights  without 
which  no  accurate  estimate  of  the  nature  of  the  obligation  can  be  formed.     If  it  is  of 
matter  relating  ad  valorem  contractus^  that  a  party  is  not  under  it  an  onerous  creditor, 
then  the  point  in  this  case  is  decided.     However  important,  the  point  is  a  short  one ; 
and  I  do  not  think  it  requires  any  full  exposition.    I  may  observe,  that  both  the  English 
case  of  Trimby  v,  Yignier,  and  the  case  in  this   Division,   Robertson  v,  Burdekin, 
November  14,  1843,  afford  good  illustrations  in  support  of  the  application  I  make  of 
the  principle  in  the  present  case.     In  the  one,  an  indorsation  of  a  bill  in  France  was 
blank — ^which  it  was  said,  by  the  law  of  France,  did  not  operate  a  transfer.    It  was 
held  that  the  law  of  France  was  to  be  looked  to,  in  order  to  judge  of  the  character  and 
effect  of  this  alleged  contract  of  transfer ;  and  that  it  could  not  be  changed  in  character, 
or  altered  in  its  effect,  by  being  founded  on  in  this  country.     In  the  other  case,  the  bill 
made  in  Scotland  was  transferable  by  indorsement  in  Scotland,  the  country  where  it 
was  made — we  held  that  to  be  of  the  essence  of  the  contract,  that  it  did  not  lose  that 
charactelr  in  England,  because  an  English  bill  so  conceived  was  not  transferable ;  and 
hence  that  an  indorsement  made  in  England  (and  right  by  the  form  of  that  country) 
must  be  sustained  as  an  effectual  transfer,  because  the  bill  was  by  the  law  of  Scotland 
transferable.     I  think  the  case  of  Alexander  v,  Badenach,  to  which  we  were  referred  on 
the  other  side  by  Mr.  Rutherf urd,  only  affords,  when  fully  considered,  another  useful 
illustration,  pointing  to  the  same  result.     [163]  There  it  was  held  that  the  Act  1695, 
c.  6,  as  to  cautionary  obligations,  did  not  introduce  a  prescription,  but  established  an 
essential  and  inseparable  quality  in  the  nature  of  the  obligation  itself ;  and  hence  that 
its  operation  did  not  relate  to  matter  of  remedy,  and  could  not  be  pleaded  against  an 
English  bond,  since  it  did  not  apply  to  the  nature  and  effect  of  that  obligation,  when 
made  by  the  law  of  the  country  where  made.     Supposing  the  distinction  there  taken  to 
be  sound,  which  we  are  not  called  upon  to  consider,  then  this  case  gives  another  illustra- 
tion of  the  matters  which  belong  to  the  nature  of  the  obligation.    The  present  case, 
however,  is  more  clear  and  simple.    We  have  various  examples  in  our  law  of  obligations, 
which,  from  their  nature,  do  not  bestow  on  the  parties  the  rights  and  character  of 
onerous  creditors,  such  as  under  bonds  of  provisions  expressed  in  particular  terms ;  and 
whether  the  character  of  the  obligation  is  determined  by  technical  rules  as  to  the  terms 
in  which  it  is  expressed,  or  by  general  doctrine  as  to  classes  of  rights,  stUl  the  extent 
of  the  right  is  of  the  essence  of  the  obligation ;  nor  can  I  conceive,  that  if  such  shall  be 
founded  on  in  England,  the  party  could  be  entitled  to  contend  for  a  higher  right  than 
that  given  by  the  law  of  the  country  where  the  deed  was  made.     We  may  not  have  the 
same  reasons  for  holding  a  party  not  to  be  an  onerous  creditor  under  a  bond  granted  in 
Scotland,  which  are  establii^ed  in  the  law  of  England,  as  to  a  bond  granted  in  England 
for  the  same  purpose  and  in  the  same  terms.    But  the  nature  of  the  obligation  is  surely 
not  changed  when  brought  to  Scotland,  because  we  may  not  have  corresponding  rules 
as  to  similar  obligationa    The  very  difference  of  the  rides  in  the  two  countries^  as  to 


Yin.  Dnalop.  WILLIAM80K  V.   TAYLOR.  429 

&e  extent  of  the  rights  of  parties  under  snch  bonds,  only  the  more  shows  that  the  point, 
whether  the  party  is  an  onerous  creditor  entitled  to  compete,  is  matter  relating  to  the 
nature  of  the  obligation,  aud  not  to  remedy.  The  right  to  rank  in  Scotland  is  here 
claimed,  by  appealing  to  rules  as  to  the  proper  nature  and  character  of  such  an  obligation 
according  to  our  law,  different  from  those  of  the  law  of  England ;  for  it  is  admitted, 
that  in  all  cases  in  which  by  our  law  the  nature  of  the  obligation  does  not  give  the 
character  of  onerous  creditor,  the  right  to  compete  cannot  be  claimed. 

Lord  Mbdwyn. — ^There  is  scarcely  any  question  better  settled,  whether  by  the 
opinion  of  jurists,  as  by  the  practice  of  nations,  that  when  an  action  is  brought  to 
enforce  a  contract,  the  law  of  the  country  in  which  the  action  is  brought,  and  the  form 
of  process  there  known  and  established  for  obtaining  implement,  the  lex  f 07%  must  regulate 
the  proceedings;  but  the  question  as  to  the  import,  or  validity,  or  efficacy  of  the 
contract,  must  be  fixed  by  the  law  of  the  country,  the  Ux  lad  contractus^  where  the 
contract  was  entered  into :  such  is  of  the  essence  of  the  contract.  This  is  so  universal 
a  role,  that  it  must  be  according  to  some  principle  of  natural  right  or  justice  in  the 
human  mind — and  it  plainly  is  so ;  for,  by  what  rule  is  the  import  and  validity  of  what 
the  parties  have  mutually  contracted  towa^  each  other  to  be  determined,  except  accord- 
ing to  that  law  under  which  it  was  entered  into,  and  on  which  both  parties  relied,  and 
according  to  which  they  contracted  towards  each  other )  and  when  action  is  raised  on  it 
in  any  country,  it  seems  plain  that  the  rules  of  the  court,  and  the  forms  of  proceeding, 
known  where  the  suit  is  carried  on,  must  be  followed  out  in  order  to  obtain  fulfilment 
of  it,  as  a  country  or  a  court  can  only  use  its  own  forms  of  procedure,  and  those  of  no 
other  court  or  country,  to  compel  implement  within  its  own  territory  of  foreign  contracts. 
These  last  are  termed  the  remedy  on  the  contract;  the  other  goes  to  the  ascertainment  of 
validity,  and  is  of  the  essence  of  the  contract ;  and  this  must  always  be  first  [164]  ascer- 
tained, what  is  the  import  or  amount  of  the  contract)  The  contract  here  is  an  English 
contract;  its  essence  and  effect  must  be  determined  by  the  law  of  that  country;  and 
Mr.  Bethell's  opinion,  which  we  took  to  supersede  all  the  previous  ones,  informs  us  that 
it  would  not  be  regarded  in  that  country  as  constituting  a  debt,  for  which  the  debtor 
received  valuable  consideration,  and  consequently  would  be  postponed  there  to  both 
special^  and  simple  contract  debts  for  valuable  consideration.  Kow,  this  is  the  quality 
of  the  contract  in  the  country  where  it  was  entered  into ;  this  is  of  its  essence  there. 
When  this  lady  received  it,  she  must  have  looked  to  implement  there,  and  of  course 
under  this  quality  of  her  right.  Now  when  she  comes  to  sue  upon  it  in  this  country^ 
to  seek  her  remedy  upon  it,  can  the  contract  have,  or  ought  it  in  reason  to  have,  any 
different  or  greater  effect  than  she  bargained  to  have,  or  expected  to  have,  in  the  place 
in  which  it  was  entered  into  1  Her  remedy  cannot  go  beyond  enforcing  it,  and  making 
it  effectual,  according  to  its  true  import  and  effect,  as  a^eed  upon  and  established  by 
the  lex  eumtraetus.  In  order  to  enforce  it  and  make  it  effectual,  the  law  of  the  country 
in  which  it  is  sued  on  may  give  a  higher  remedy  than  the  locus  contractus.  An  English 
simple  contract  debt,  for  a  valuable  consideration,  may  in  this  country  be  the  ground  of 
a  rod  action ;  but  this  is  plainly  remedy,  and  only  the  necessary  effect  of  holding  it  a 
true  debt  It  does  not  alter  the  essence  of  the  contract ;  it  only  gives  a  higher  remedy 
to  make  it  effectual  than  the  lex  contractus  would  give.  If,  however,  in  the  present  case, 
we  sustained  this  claim  in  competition  with  onerous  creditors,  we  would  be  giving  it  a 
higher  quality  than  it  formerly  had — changing  its  essence — not  merely  importing  a 
different  remedy  to  obtain  implement  of  the  original  contract.  I  am,  therefore,  of 
opinion,  that  Mrs.  Grant  cannot  claim  here  in  competition  with  onerous  creditors,  just 
as  little  as  she  would  have  done  had  the  question  occurred  in  England,  but  that  her 
claim  must  be  postponed  to  them. 

LoBD  MoNOBEiFF. — I  have  thought  this  a  difficult  case ;  and,  after  all  the  aid  we 
have  got  from  the  lawyers  of  England,  I  still  think  it  so. 

But^  first,  I  am  of  opinion  that  we  must  take  the  opinion  of  Mr.  Bethell  as  con- 
clusive with  us  as  to  the  law  of  England  in  the  points  submitted  to  him.  Having  felt 
ourselves  perplexed  by  different  and  discordant  opinions  previously  obtained,  we  remitted 
the  matter  to  him  on  a  case  prepared  at  our  own  sight,  for  the  distinct  purpose  of  taking 
hia  opinion  as  conclusive  evidence  of  the  matter  of  fact  of  the  law  of  England  on  the 
special  points  put  to  him;  and  having  received  it,  expressed  in  very  clear  terms,  I  think 
we  must  take  it  as  so  conclusive.  Perhaps,  on  our  own  general  notions  of  the  law  of 
tiie  case,  we  may  have  expected  or  supposed  that  the  law  might  be  different^  but  having 
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taken  this  mode  of  aacertaming  it  definitiyely,  I  have  no  doubt  that  onr  duty  is  to 
proceed  accordingly. 

Taking  that  opinion  as  the  role,  two  things  are  clearly  aacertained  by  it — 1.  That 
the  bond  claimed  on  is  to  be  considered  as  a  bond  granted  without  any  onerous  con- 
sideration; and, 

2.  That  by  the  law  of  England,  a  bond  so  situated  cannot  be  brought  into  competi- 
tion with  onerous  creditors  claiming  in  England  in  a  case  of  bankruptcy. 

The  learned  counsel  does  not  of  course  presume  to  say  what  may  be  the  effect  of  the 
bond  as  a  ground  of  claim  in  a  sequestration  in  Scotland.  I  think  that  it  would  have 
been  foreign  to  the  object  of  our  consultation  if  he  had  touched  that  [165]  pointy  which 
I  regard  as  a  question  of  international  law,  which  we  are  bound  to  decide  for  ourselyes 
by  our  own  lights. 

But  the  question  certainly  remains  for  us.  What  is  the  effect  of  the  bond,  explained 
as  it  is,  as  a  bond  constituting  an  English  contract,  in  the  particular  case  of  a  claim  of 
debt  made  in  a  Scotch  sequestration  t 

The  case  was  ably  pleaded  to  us  as  being  a  case,  not  on  the  essence  of  the  contract, 
but  on  the  remedy  for  execution ;  and  I  thought  it  rather  nice  in  that  view.  But  I  am 
satisfied  now  that  it  cannot  be  so  regarded,  and  that  the  quality,  which  is  here  material, 
if  it  be  rightly  delivered  to  us,  as  involved  in  the  English  contract,  that  it  gives  no 
title  to  come  into  competition  with  proper  onerous  creditors,  is  of  the  essence  of  the 
contract^  as  of  that  intended  and  agreed  on  in  the  contract  in  its  substance. 

If  we  come  to  this  conclusion,  the  only  question  remaining  is,  whether  a  bond  so 
situated  and  characterized,  though  incapable  of  being  the  ground  of  any  competition 
with  creditors  in  England,  may,  on  the  principles  of  the  law  of  Scotland,  be  the  founda- 
tion of  a  daim  against  onerous  creditors  in  Scotland  in  a  sequestration  of  Scotch  estates  ? 
I  think  this  a  question  of  some  difficulty.  But  with  all  the  consideration  I  can  give  to 
it,  and  with  some  reluctance,  I  confess  I  am  not  able  to  see  any  legitimate  ground  on 
which,  if  Mr.  Bethell's  opinion  is  to  be  received  as  conclusive  concerning  the  actual  rule 
of  the  law  of  England,  we  can  hold  that  the  bond  can  have  force  in  Scotland  against 
the  onerous  creditors  of  the  granter.  It  is,  no  doubt,  hard  to  be  obliged  to  decide 
against  the  clear  principles  of  our  own  law,  which  would  admit  this  bond,  even  on  the 
supposition  of  its  being  granted  without  onerous  consideration,  as  a  good  ground  of 
claim,  and  to  reject  it  on  an  opposite  rule  of  a  foreign  law.  But  I  am  afraid  that,  on 
correct  principles,  we  cannot  do  otherwise.  I  should  have  been  glad,  in  such  a  case,  to 
see  a  way  to  a  different  conclusion.  But  I  have  been  unable  to  find  it  I  have  looked 
into  all  the  cases  to  which  we  were  referred,  but  I  cannot  see  that  any  of  them  will 
afford  a  ground  on  which  we  can  hold,  that  this  is  not  of  the  essence  of  the  contract, 
but  merely  in  the  remedy  or  execution  for  making  it  effectual.  It  was  so,  in  Don  v. 
Lippman,  and  has  occurrod  in  other  cases.  But  I  think  it  is  otherwise  here.  I  have 
examined  the  case  of  Robertson,  but  it  gives  no  aid  to  the  pursuer.  And  in  the 
case  of  Alexander  v.  Badenach,  the  question  was  on  the  effect  of  a  peculiar  Scotch 
statute,  the  act  1695,  as  to  cautionary  obligations,  in  regard  to  a  foreign  contract,  and 
found  not  to  apply.  But  though  I  come  to  the  conclusion  as  to  this  whole  case^  as  it 
stands,  against  Mr.  Grant's  trustee,  I  still  think  it  full  of  difficulty,  and  very  probably 
it  may  be  as  doubtful  in  the  English  law  as  in  ours. 

LoBD  CooKBUBN. — I  agree  with  your  Lordships  that  Mr.  Taylor  cannot  obtain  the 
ranking  which  he  now  dauns,  on  the  ground  that  he  is  entitled  to  it  as  part  of  his 
remedy  in  seeking  fulfilment  of  the  bond.  If  he  be  not  entitled  to  rank  in  virtue  of 
the  bond,  construed  according  to  the  law  of  England,  I  do  not  think  that  he  is  entitled 
to  do  so  on  the  principle,  that  in  Scotland  such  a  ranking  is  due  to  him  as  an  accessory 
of  his  coming  here  for  a  remedy — we  can  only  give  effect  to  the  bond. 

Now  we  are  told  by  English  counsel,  that,  by  the  law  of  England,  this  English 
obligation  is  not  effectuid  as  against  onerous  creditors.  It  is  not  distinctly  said  that  this 
incapacity  of  competing  with  such  creditors  only  applies  to  creditors  \10S]  in  England. 
And  it  is  a  possible  case,  that,  while  the  law  of  England  protects  creditors  within  that 
country  against  such  a  bond,  that  law  does  not  mean  to  protect  creditors  elsewhere. 

I  should  therefore  rather  like  to  ascertain  the  full  English  import  of  the  obligation, 
by  putting  an  additional  question  on  this  point  to  Mr.  Bethell. 

Butii  I  am  to  decide  die  cause  as  it  stands,  then  I  must  be  against  Mr.  Taylor. 
Because,  though  not  stated  distinctly  (which  it  could  not  be,  not  being  asked,)  I  rather 
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infer  from  the  ^"giftting  opinion,  that  the  inefficiency  of  the  bond  against  ereditozs  extendi 
to  all  the  creditors  of  the  debtor  in  that  obligation.  It  is  laid  down  in  the  House  of 
Lords  in  Lippmann  v.  Don,  as  a  principle  of  English  law,  that  parties  contracting 
according  to  the  lex  tod,  must  be  held  as  intending  that  that  law  shall  regulate  the  con- 
Btruction  of  their  contract  every  where,  unless  the  reverse  is  specially  stated.  This 
seems  to  me  to  be  a  just  and  natural  presumption ;  and  therefore,  though  an  additional 
opinion  might  be  satisfactory,  still,  there  being  no  exception  in  this  instrument^  and  con- 
sidering the  opinion  which  we  have,  I  think  that  we  must  construe  this  bond  as  pro- 
tecting the  creditors  of  Mr.  Grants  all  over  the  world,  from  any  competition  under  this 
obligation  on  the  part  of  his  divorced  wife. 

The  Court  accordingly  pronounced  this  interlocutor: — ''Find  that  the  claimant^ 
James  Molyneux  Taylor,  as  trustee  for  Mrs.  Maria  Theresa  Orant^  is  not  entitled  to 
rank  and  compete  with  onerous  creditors  under  the  bond  referred  to  in  the  affidavit  of 
J.  M.  Taylor,  in  respect  of  the  nature  and  character  of  that  bond,  and  of  the  rights  of 
the  grantee  in  the  same,  according  to  the  law  of  England,  as  now  ascertained  by  the 
opinion  of  Mr.  Bethell ;  therefore  sustain  the  appeal  of  Dr.  Beigamin  Williamson,  so 
far  as  it  complains  of  the  judgment  of  the  trustee  in  giving  effect  to  the  claim  of  the 
said  J.  M.  Taylor ;  alter  the  judgment  of  the  trustee  so  complained  of :  Find  that  the 
claim  of  the  said  J.  M.  Taylor,  as  trustee  for  the  said  Mrs.  M  T.  Orant^  under  the  said 
bond,  must  be  rejected  as  in  competition  with  onerous  creditors,  and  remit  to  the  trustee 
to  give  effect  to  this  judgment  in  the  ranking,  and  to  proceed  accordingly :  Find  no 
expenses  due  to  either  party,  and  decern." 
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Alkxandkk  Dick,  Junior,  Pursuer. — Inglis — Maefarlane. 

John  Mitchell,  Defender. — BiUherfwrd — Buchanan. 

Process — Jury  Trial — Issue — R^aration — PuUic  Officer— Magistraie. — 1.  Form  of 
issue  approved  of  in  action  against  a  magistrate,  on  the  ground  of  hb  having  fidsely 
certified  that  the  cautioner  and  attestor  to  the  bond  of  caution  in  a  suspension  were 
habit  and  repute  responsible.  2.  Held,  that  the  defender  was  not  entitled  to  the 
fonn  of  issue  used  in  cases  of  privilege. 

John  Mitchell,  then  chief  magistrate  of  Gorbals,  granted  certain  certificates  that  the 
cautioner  and  attestors  in  a  bond  of  caution,  in  a  suspension  at  the  instance  of  a  person 
named  Monro  against  Alexander  Dick,  junior,  were  habit  and  repute  responsible  for  the 
obligation  in  the  bond.  Dick  having  been  thereafter  successful  in  getting  the  suspen- 
sion refused,  and  having  failed  to  recover  from  the  cautioner  and  attestors,  raised  an 
action  against  Mitchell  for  the  original  sum  in  the  suspension,  and  the  expenses  of 
process,  on  the  ground  of  the  certificates  granted  by  him  having  been  Mae. 

[231]  The  following  issue  to  try  the  case  was  prepared  by  the  Issue  Clerks : — 

*'  Whether,  on  or  about  the  8th  August  and  19th  September  1839,  respectively, 
when  the  defender  subscribed  the  certificates  Nos.  and  of  process,  George  Mackay 
and  James  Watt,  mentioned  in  the  former,  and  George  Macmaster,  mentioned  in  the 
Utter  certificate,  were  not  habit  and  repute  responsible  for  the  obligation  referred  to  in 
the  said  certificates ; — and  whether  the  defender  falsely  and  wrongfully,  and  without 
probable  ground  of  belief,  subscribed  the  said  certificates,  to  the  loss,  iigury,  and  damage 
of  the  pursuer." 

The  pursuer  proposed  that  the  following  issue  should  be  substituted : — 

"Whether,  on  or  about  the  8th  August,  and  19th  September  1839,  the  defender 
falsely  and  wrongfully  certified  that  G^rge  Mackay,  designing  himself  of  the  excise, 
Glasgow,  and  residing  at  Stonefield  Lodge,  near  Glasgow,  James  Watt,  designing  him- 
self as  of  Boquhapple,  in  the  parish  of  Kincardine,  Perthshire,  and  residing  at  No.  38, 
Oxford  Street,  Glasgow,  and  G^rge  Macmaster,  designing  hknself  grocer  and  spirit- 
dealer  in  Glasgow,  were,  at  the  said  dates  respectively,  habit  and  repute  responsible  for 
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the  obligations  contained  in  a  bond  of  caution,  dated  6th  July  1839,  and  attestations 
thereon,  to  the  loss,  injury,  and  damage  of  the  pursuer." 

The  Lord  Ordinary  reported  the  issues  to  the  Court.^ 

[232]  Lord  Justiob-Clebe. — The  words,  "  without  probable  ground  of  belief,"  are 
those  which  are  used  in  privileged  cases.  This  is,  or  appears  to  be,  something  more 
than  the  defender  here  is  entitled  to ;  and  the  introduction  of  these  words  may  give 
rise  to  embarrassments  or  misconceptions  at  the  trial.  I  think  the  words  ''  without  due 
inquiry  or  information,"  sufficiently  meet  the  case. 

The  Court  then  approved  of  the  following  issue : — **  Whether  on  or  about  the  8th 
August  and  19th  September  1839,  the  defender  falsely,  and  without  due  inquiry  or 
information,  certified  that  George  Mackay,  designing  himself  of  the  excise,  Glasgow, 
and  residing  at  Stonefield  Lodge,  near  Glasgow,  James  Watt,  designing  himself  as  of 
Boquhapple,  in  the  parish  of  Kincardine,  Perthshire,  and  residing  at  No.  38,  Oxford 
Street,  Glasgow,  and  George  Macmaster,  designing  himself  grocer  and  spirit-dealer  in 
Glasgow,  were,  at  the  said  dates  respectively,  habit  and  repute  responsible  for  the 
obligations  contained  in  a  bond  of  caution,  dated  6th  July  1839,  and  attestations  thereon, 
to  the  loss,  injury,  and  damage  of  the  pursuer." 
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Michael  Wheelwright  Ivison,  Pursuer. — Sol-Gen.  Anderson — Macfarlane. 

The  Edinburgh  Silk  Yarn  Company,  Defenders. — RiUherfurd — Penney. 

Stamp — Proof — Jury-Trial — New  Trial. — 1.  Objection  to  a  memorandum  as  to  the 
salary  of  a  manager  or  superintendent  of  a  manufacturing  company  being  receiyed  as 
evidence,  on  the  ground  that  it  was  unstamped,  sustained  by  the  Lord  President  in 
the  Jury-court,  though  it  was  offered  to  be  proved  that  the  party  superintended  the 
manufacturing  department  of  the  company.  2.  The  jury  having  found  for  the 
defender,  the  pursuer,  who  had  tendered  the  memorandum,  got  it  stamped,  and 
moved  for  a  new  trial,  which  was  granted,  on  the  pursuer  paying  to  the  defenders 
the  expenses  as  between  party  and  party,  occasioned  by  the  former  trial,  and  not 
available  at  the  new. 

Ivison  sued  the  Edinburgh  Silk  Yarn  Company  for  certain  sums  of  salary  alleged  to 
be  due  to  him  as  the  manager  or  superintendent  of  the  company,  under  the  following 

I  «  KoTB. — ^The  pursuer,  although  he  referred  to  certain  old  decisions  in  Morrison's 
Dictionary  with  respect  to  the  attestor  of  a  cautioner,  (voce  Cautioner,  sect.  9,  p.  2169, 
&c.)  did  not  object  to  the  first  branch  of  the  issue,  or  to  the  onus  probandi^  that  the 
persons  attested  were  not  habit  and  repute  responsible  for  the  obligations  referred  to  in 
the  certificates.  Neither  did  he  object  to  the  second  branch  of  the  issue,  in  so  far  as  it 
imposed  upon  him  the  burden  of  proving  that  the  defender  falsely  and  wrongfully  sub- 
scribed these  certificates.  He  limited  his  objection  to  the  use  of  the  words  <  without 
'  probable  ground  of  belief,'  maintaining  that  this  was  not  a  privileged  case,  and  that 
the  use  of  these  words  gave  it  the  character  of  privilege.  Certainly  the  certificate  was 
one  which  the  magistrate  could  not  have  been  compelled  to  giant,  and  in  doing  so  he 
was  not  necessarily  acting  in  an  official  capacity.  But  the  Lord  Ordinary  does  not 
understand  the  use  of  these  words  as  indicative  of  any  privilege.  They  are  merely 
descriptive  of  the  particular  kind  of  wrong  of  which  the  defender  is  accused.  If  he  had 
probable  ground  of  belief  of  the  solvency  of  the  parties  according  to  habit  and  repute, 
which  is  all  that  he  attests  in  his  certificates,  there  surely  could  be  no  ground  to  sabject 
him  in  damages.  When  the  summons,  record,  and  pleas  in  law  are  looked  at,  they  will 
accordingly  be  found  to  rest  upon  a  negative  of  any  probable  ground  of  belief.  The 
Lord  Ordinary  therefore  sees  no  ground  for  altering  the  terms  of  the  issues  as  proposed 
by  the  clerk,  but  it  appears  to  him  to  be  expedient  that  the  issue  should  be  brought 
under  the  notice  of  the  Court,  which  indeed  he  understood  to  be  the  desire  of  both 
parties." 
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unstamped  memorandttm  of  salary,  which  he  libelled  as  haying  been  acted  on  since  its 
date: — 

''  Messrs,  Casey  and  Ivison  agree  to  undertake  their  relative  duties  at  the  Castle 
SOk  Mills,  Edinburgh,  with  the  company  now  in  the  act  of  being  formed,  according  as 
the  board  of  directors  shall  decide,  at  a  salary  of  L.400  each  per  annum,  Mr.  Ivison 
stipulating  that  his  engagement  shall  be  for  seven  years,  and  that  the  salary  shall  rise 
to  L.500  when  the  shareholders  shall  receive  a  dividend  of  ten  per  cent.,  and  to  L.600 
when  they  shall  receive  a  dividend  of  fifteen  per  cent. 

"  They  think,  however,  that  they  should  each  hold  one  hundred  shares  of  the  stock 
of  the  company,  with  liberty  to  pay  up  the  calls  within  three  years,  four  per  cent,  interest 
being  in  the  meantime  charged  against  them. 

(Signed)  **  William  Casbt. 

(f  Xf*     ^J     IviflON 

"  IFf^iww— William  Bell  of  Edin",  W.S. 
''London,  Ist  January  1839." 

A  record  was  made  up,  in  which  no  notice  of  the  want  of  stamp  was  taken  by  the 
defenders. 

The  following  issue  was  sent  to  trial : — 

"Whether,  about  the  beginning  of  1839,  or  in  the  course  of  that  year,  the  pursuer 
enteied  into  the  employment  of  the  said  company  as  superintendent  or  manager  of  the 
mills  in  the  neighbourhood  of  Edinburgh,  known  by  the  name  of  the  '  Castle  Silk  Mills,' 
under  an  agreement  that  he  should  receive  a  salary  of  L.400  per  annum,  for  an  engage- 
ment of  [237]  seven  years  from  the  first  of  January  1839 ;  and  whether,  under  the  said 
agreement^  the  said  company,  and  the  said  Sir  George  Carroll,  Knight,  William  Millar 
Christy,  Frederick  Huth,  John  Sivewright,  James  Wall,  James  White,  Richard  Sawrey 
Cox,  Isaac  Lawrence,  Charles  Kane  Sivewright,  and  William  Quilter,  or  any  of  them, 
as  partners  of  the  said  company,  are  indebted  and  resting-owing  to  the  pursuer  the  sums, 
wi^  interest,  set  forth  in  the  schedule  annexed,  or  any  part  thereof. 

*'  SOHBDULB. 

Balance  of  salary  owing  on  1st  April  1842,  ....     L.185    0    0 

Salary  from  Ist  April  1842  to  1st  January  1843,      .  .  .         300    0    0 

Salary  thereafter  till  the  expiry  of  the  seven  years'  engagement  at 
L.400  per  annum,  payable  quarterly  at  Ist  July,  1st  October, 
1st  January,  and  Ist  April  each  year,  the  said  terms  being  first 
come  and  bygone,        ......       1200    0    0 

The  legal  interest  of  the  said  sums  from  the  date  of  their  being  due  till  payment" 

This  was  the  first  of  three  issues,  and  was  the  only  one  sent  to  the  jury — ^the  second 
and  third  having  been  withdrawn  by  the  pursuer. 

The  case  was  tried  before  the  Lord  President  at  the  Jury  Sittings  in  March  1845. 

At  the  trial,  the  SoUcUor-Generalj  for  the  pursuer,  having  tendered  in  evidence  the 
above  memorandum  as  to  salary, 

Buiherfurd,  for  the  defenders,  objected,  that  being  unstamped  it  could  not  be 
received. 

The  Sdidior-Oenerdl  answered,  that  it  fell  under  the  exception  in  the  Stamp  Act  of 
any  *' memorandum  for  the  hire  of  any  labourer,  artificer,  manufacturer,  or  menial 
servant." 

The  LoBD  Prrsidbnt  sustained  the  objection,  upon  the  ground  that  the  document 
"  is  not  covered  by  the  exception  in  the  schedule,  the  pursuer  claiming  as  the  manager 
or  superintendent  of  the  company  of  the  defenders." 

The  SoUciior-Oenerai  offered  to  prove  that  the  pursuer  superintended  the  manu- 
facturing department  of  the  company,  and  again  tendered  the  memorandum  in  proof  of 
the  agreement. 

Rtdherfurd  again  objected,  upon  the  ground  that  it  was  unstamped,  i&nd 

The  LoBD  Prbsidbnt  sustained  the  objection. 

The  SoUcUor-Oeneral  excepted. 

The  SoUdtor-Oenerdl  admitted,  that  without  the  memorandum  he  could  make  no 
ease;  and  the  jury  accordingly,  by  direction  of  the  Lord  President,  found  for  the 
defenders. 

DUNLOP,  VOL.  IV.  28 
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The  exception  was  abandoned,  and  a  motion  for  a  new  trial  jesorted  [238]  to  by  the 
pursuer,  he,  in  the  mean  time,  having  got  the  memorandum  stamped. 

The  Court  granted  a  rule  to  show  cause. 

Rutherfurd^  for  the  defenders,  in  showing  cause,  argued  that  the  pursuer's  remedy  in 
such  circumstances  in  England  was  to  consent  to  a  nonsuit.  The  effect  of  that  was  to 
send  the  action  out  of  Court,  and  subject  the  pursuer  in  the  whole  expenses,  leaving  him 
at  liberty,  however,  to  raise  a  new  action.  The  remedy  here  analogous  to  nonsuit  in 
England  was  abandonment  of  action  under  the  Judicature  Act.  That  was  the  pursuer's 
proper  remedy ;  but  if,  instead,  a  new  trial  was  granted  as  analogous  to  nonsuit,  it  could 
only  be  on  payment  of  the  whole  previous  expenses.  At  all  events,  the  pursuer  must 
pay  the  expenses  rendered  unavailing  by  the  first  trial,  as  between  agent  and  client: 
Such  was  the  rule  in  England  on  granting  new  trials  ex  gratia  on  any  ground.^ 

The  Soltcitor-Oeneral,  for  the  pursuer,  argued ; — ^The  statute  (55  Greo.  III.  c.  42,  § 
6)  empowered  the  Court  to  grant  a  new  trial  upon  any  ground  essential* to  the  justioe  of 
the  case.  Here  the  pursuer's  case  had  not  been  laid  before  the  jury,  owing  to  the 
document  upon  which  he  founded  his  claim  being  unstamped.  It  had  now  been  stamped, 
and  it  was  essential  to  justice  that  the  pursuer  should  now  be  allowed  to  lay  his  case 
before  a  jury.  He  was  ready  to  pay  the  expenses  of  the  previous  trial,  so  far  as  not 
available  for  the  new.  This  was  the  course  followed  by  the  Court  in  similar  circum- 
stancep,  in  the  case  of  Wallace  v,  Gray,^  and  that  case  applied  here  a  fortiori^  because 
there  the  objection  on  the  stamp  laws  did  not  take  the  pursuer  by  surprise  as  it  did 
here.  The  same  course  had  been  followed  in  previous  cases,  so  that  it  was  to  be 
regarded  as  the  established  rule  of  our  law.^ 

Lord  Prbsident. — I  have  considered  deliberately  the  arguments  in  support  of,  and 
in  opposition  to  the  motion  for  a  new  trial  in  this  case ;  and  though  I  entertain  no  doubt 
of  the  propriety  of  the  course  I  adopted  at  the  trial,  in  sustaining  the  objection  of  the  want 
of  a  stamp,  (which  is  so  far  evinced  by  the  party  having  got  it  stamped,)  I  have  formed  an 
opinion  in  favour  of  the  motion  on  a  review  of  the  authorities  that  have  been  laid  before  us. 

Looking  to  the  course  of  procedure  since  the  institution  of  jury  trial  in  Scotland,  if 
we  can  discover  precedents  for  acceding  to  the  demand  made  by  the  pursuer,  and 
especially  if  they  are  consonant  with  the  provisions  of  the  Act  which  first  established  it, 
I  think  we  are  bound  to  follow  them,  as  we  have  undoubted  evidence,  from  English 
authorities,  that  of  late  there  has  been  an  inclination  in  the  [239]  Courts  of  England  to 
relax  the  severity  of  a  contrary  rule,  which  had  previously  been  acted  on  there. 

The  55  Geo.  III.  c.  42,  introducing  trial  by  jury  in  this  country,  in  enumerating  the 
several  grounds  for  granting  new  trials,  concludes  with  these  words,  "  or  for  such  other 
cause  as  is  essential  to  the  justice  of  the  case."  Seeing  that,  in  this  country,  the  practice 
of  England,  to  allow  of  ''  nonsuits  " — when  any  sudden  obstacle  occurred  in  the  course 
of  a  trial,  such  as  the  objection  of  want  of  stamp  of  a  document,  or  other  matter  of 
emergency — was  altogether  unknown,  the  above  words  seem  to  me  to  have  been  intro- 
duced for  the  very  purpose  of  securing  the  interference  of  the  Court  in  the  exercise  of 
its  sound  discretion,  by  affording  the  remedy  of  a  new  trial  when  the  justice  of  the  case 
required  it.  And  what  more  intelligible  ground  can  be  imagined,  than  that  the  case  has 
broken  down  at  the  very  commencement  of  a  trial,  and  when  the  case  or  issue  has  in 
reality  never  been  tried  at  all  ? 

We  had  a  very  early  opportunity,  in  the  Second  Division  of  the  Court,  of  consider- 
ing the  application  and  effect  of  this  proviso  in  the  statute,  in  the  case  of  Clark  v. 
Thomson,  in  1816,  a  year  only  after  the  passing  of  it ;  and,  in  that  case,  where  a  verdict 
had  been  obtained  against  the  pursuer,  an  American  captain,  on  account  of  his  having 
failed  to  produce  certain  documents,  or  valid  extracts  of  them,  from  the  records  of  an 
inferior  court,  we,  after  full  argument,  allowed  a  new  trial,  reserving  the  question  as  to 
the  demand  for  expenses  to  a  future  stage  of  the  cause.  Though  we,  of  course,  decided 
on  our  own  view  of  the  meaning  of  the  statute,  the  point  is  considered  by  the  late  Chief 

iDoe  v.  PhiUips,  (5  Bam.  &  Aid.  766);  Kirkdale,  (7  Taunt  174);  Clayton  v. 
Burtonshaw,  (7  Dowling  &  Ryland,  800 ;  and  5  Bam.  &  Cress.  41) ;  South  v.  Finch, 
(4  Scott,  293 ;  and  3  Bing.  New  Cases,  506). 

«  Wallace  v.  Gray,  Feb.  19,  1836,  (14  S.  541). 

«  Clark  V.  Thomson,  (1  Murray,  175) ;  Cadzow  v,  Wilson,  Nov.  24, 1829,  (6  Murray, 
98 ;  foot-note  to  report^  of  date  Jan.  4,  1830). 
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Commissioner,  in  his  treatise,  to  have  been  correctly  ruled ;  and  the  same  principle  iseems 
to  have  been  recognised  in  the  subsequent  case  of  Cadzow,  noticed  in  a  note  in  Murray's 
Reports,  relative  to  trials  having  become  abortive  from  want  of  documents  being  stamped. 

But  there  afterwards  followed,  in  1836,  the  case  of  Wallace  in  this  Division,  which 
18  admitted  to  be  directly  in  point,  where  a  trial  having  failed,  and  a  verdict  having 
been  returned  against  the  pursuer  for  the  want  of  a  stamped  agreement,  the  Court 
allowed  a  new  trial  "  on  condition  of  the  pursuer  paying  the  expenses  occasioned  by  the 
previous  trial,  and  not  available  at  the  new  trial," — and  these  of  course  would  be  taxed 
88  between  party  and  party. 

Here,  then,  the  point  was  again  fully  and  deliberately  considered,  and  so  determined ; 
and  sure  I  am  that,  in  regard  to  such  a  matter  of  practice,  it  is  of  infinite  importance  to 
adhere  to  it,  and  not  set  matters  entirely  afloat  by  establishing  a  new  rule.  But  the 
rule  itself  seems  founded  on  sound  principle,  and  receives  sanction  from  the  practice  of 
the  Courts  in  England,  as  fully  appears  from  the  passage  in  Collins  on  the  Stamp  laws, 
pp.  348-9,  with  reading  which  I  shall  now  close  my  opinion  on  this  case,  that  a  new 
trial  ought  to  be  granted,  on  payment  of  such  expenses  as  may  be  deemed  just,  and 
which  seems  very  fsiilj  to  have  been  determined  in  the  case  of  Wallace  after  full  con- 
sideration. The  passage  from  Collins,  to  which  I  have  referred,  is  in  the  following  terms : 
— "  At  nisipriusy  where  the  objection  to  the  stamp  is  entertained,  and  cannot  be  obviated 
during  the  trial,  the  party,  if  plaintiff,  must  submit  to  be  nonsuited,  or  if  defendant,  the 
plaintiff's  case  will  go  to  the  jury  unaffected  by  the  document  tendered  in  evidence  on 
the  part  of  the  defendant^  and  the  court  will  not  usually  set  aside  the  nonsuit  or  verdict, 
but  will  leave  the  parties  to  pursue  any  ulterior  measures  they  may  think  proper  [240]  to 
adopt.  But  the  courts  have  of  late  felt  much  inclined  to  relax  the  severity  of  this  rule, 
and  have  in  many  instances,  where  a  reasonable  doubt  might  be  entertained,  and 
especially  if  it  appear  that  the  mistake  is  attributable  to  the  Stamp-office,  granted  a  new 
trud,  upon  pajrment  of  costs  as  between  attorney  and  client.  It  appears,  also,  that  if  a 
total  failure  of  justice  be  likely  to  take  place,  as,  where  the  party  would  otherwise  be 
barred  by  the  statute  of  limitations,  a  new  trial  upon  the  same  terms  will  be  granted. 
In  one  case,  where  an  objection  was  taken  to  an  instrument  for  not  being  properly 
stamped,  with  the  progressive  duty,  and  a  witness  was  called  who  had  counted  the 
woida  in  a  counterpart,  the  counsel  for  the  plaintiff  thereupon  submitted  to  be  nonsuited, 
without  giving  the  officer  of  court  time  to  count  the  words,  and  it  was  afterwards  found 
that  the  stampe  were  sufficient,  the  Court,  upon  an  affidavit  of  the  circumstances,  granted 
a  new  trial  These  observations,  of  course,  only  apply  to  those  cases  where  the  instru- 
ment may  be  properly  stamped  on  payment  of  a  pecuniary  penalty.'' 

LoBD  Maokenzib. — I  concur  entirely.  I  hold  that  your  Lordship  was  right  in 
rejecting  the  document  at  the  trial  for  want  of  a  stamp,  and  the  exception  has  been 
abandoned.  I  also  agree  that  we  must  now  give  a  remedy  for  the  hardship  thence 
arising  by  allowing  a  new  triaL  Your  Lordship  has  referred  to  the  cases  forming  a 
mries  rerum  judieatarum  on  our  practice.  The  case  of  Wallace  v.  Gray  is  very  strong, 
for  there  special  notice  of  the  objection  on  the  Stamp  laws  was  given.  My  impression 
is,  that  I  concurred  in  the  judgment  in  that  case,  but  with  doubt,  founding  my  doubt  on 
the  specialty  of  notice.  I  have  no  doubt  whatever  on  the  subject,  and  I  do  not  think  it 
necessary  to  go  into  the  reasoning.  I  have  no  doubt  that  the  statute  intended  to  leave 
it  open  to  us  to  give  a  remedy  for  any  miscarriage  of  justice. 

Then  the  only  question  is.  On  what  terms  shall  we  grant  a  new  trial  t  The  case  of 
Wallace  v.  Gray  there  is  very  important.  In  that  case,  and  I  think  in  all  the  cases,  the 
expenses  given  were  the  expenses  rendered  useless  by  the  first  trial.  There  is,  therefore, 
a  series  of  decisions  as  to  that  too.  I  cannot  say  that  I  see  any  ground  for  disturbing 
that  practice.  Then  there  is  the  question  whether  those  expenses  should  be  as  between 
agent  and  client.  Where  a  party,  at  his  own  hand,  gives  up  his  suit  under  the  Judica- 
ture Act^  and  brings  a  new  one,  he  pays  expenses  as  between  party  and  party  only. 
There  is  no  case  where  expenses,  as  between  agent  and  client,  have  been  given  upon 
abandonment  under  that  Act^  and  I  am  not  aware  that  a  party  ever  asked  more.^    This 

1  See  the  case  of  Lockhart  v,  Lockhart^  July  15,  1845,  ante.  Vol.  YII.  p.  1045,) 
where,  in  a  case  of  abandonment  of  action,  the  Court  found,  "  that  under  the  statute  6 
Geo.  IV.  c.  120,  §  10,  the  pursuers  are  not  liable  for  any  charges  which  are  not  proper 
cbaigefl^  88  between  party  and  party  in  a  suit." 
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affords  a  very  strong  analogy.  If  that  be  the  role  there,  I  do  not  see  why  a  different 
one  should  be  applied  to  the  much  weaker  case  of  a  new  trial.  I  am  unable  to  adopt 
the  argument  drawn  from  the  English  practice  of  nonsuiting.  The  reason  why  the  whole 
expenses  are  given  there  is,  that  the  whole  are  rendered  useless.  That  is  the  sole  reason, 
for  they  do  not  impose  a  fine,  tUtra  expenses.  The  only  analogy  I  draw  from  it  is,  that 
we  should  give  the  whole  expenses  that  are  rendered  useless  by  the  former  trial. 

[241]  LoBD  FuLLERTON. — I  agree  entirely  on  both  point8,^lst,  That  it  is  indispen- 
able  to  the  ends  of  justice  to  grant  a  new  trial ;  and  2d,  That  there  is  no  ground  for 
deviating  from  the  general  rule  as  to  expenses,  viz.  that  the  pursuer  is  liable  only  for 
those  rendered  useless  by  the  first  trial,  to  be  taxed  in  the  ordinary  way  as  between 
party  and  party. 

LoBD  Jbffrey. — I  entirely  concur.  On  the  first  point  there  is  no  room  for  hesita- 
tion. The  very  broad  words  of  the  statute,  allowing  a  new  trial  to  be  granted  for  any 
thing  essential  to  the  justice  of  the  case,  are  conclusive  as  to  it.  I  think  the  same 
words  are  also  decisive  as  to  the  second  point — as  to  the  terms  upon  which  the  new 
trial  is  to  be  granted,  for  they  override  the  whole  matter.  The  remedy  must  be  con- 
formable to  the  justice  of  the  case.  Under  this  direction  could  the  Court  impose  a  fine 
tdtra  of  expenses  without  the  sanction  of  the  act)  We  must,  by  the  act,  provide 
according  to  what  is  just.  Is  it  just  that  the  party  should  get  the  whole  expense  of  the 
summons,  and  defences,  and  record,  when  ultimately  it  may  be  found  that  he  is  liable 
in  all  expenses  to  his  adversary?  These,  as  the  foundation  of  the  action,  remain 
unshaken,  being  as  available  in  the  new  trial  as  they  were  in  the  first  The  pursuer 
can  in  justice  be  made  liable  only  in  the  unavailing  expenses  of  the  faulty  superstrocture 
which  has  been  swept  away.  I  a]so  concur  that  these  must  be  taxed  in  the  ordinary 
way  as  between  party  and  party.  It  may  be  true,  that  in  the  taxation  the  auditor  may 
be  inclined  to  allow  a  little  more,  if  it  appear  that  these  have  been  rendered  useless  by 
the  gross  blunder  of  a  party.  I  think  there  may  be  an  element  of  th&t  kind  in  the 
taxation. 

I  may  add,  that  I  should  have  been  inclined  to  take  this  view  though  the  case  of 
Wallace  had  been  decided  differently. 

The  Court  accordingly  "  set  aside  the  verdict,  and  grant  a  new  trial  on  the  first  issue, 
on  the  pursuer  paying  to  the  defenders  the  expenses  occasioned  by  the  former  trial,  and 
not  available  at  the  new  trial" 

[Cf.  Whitehaven  and  Fumess  Junction  RaUtoay  Company  v.  Macfaydeuy  11  D.  857.] 
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James  Ogilvy,  (Watt's  Trustee,)  Pursuer. — Rutherfurd — T.  Mackenzie. 

The  Devon  Iron  Company,  Defenders. — Sol-Gen.  Anderson — Macfarlam. 

Landlord  and  Tenani — [Mineral  Lease — Obligation  to  pay  surface  Damages — Construc- 
tion of  Lease]. — By  the  terms  of  a  lease  of  iron-ore  and  stone,  the  lessees  were  bound 
^'  to  pay  all  surface  damages  which  may  be  sustained  by  the  tenants  (agricultural)  or 
the  proprietor,  by  or  through  their  working  of  the  said  ironstone  or  iron-ore."  The 
lease  having,  before  the  natural  expiry,  terminated,  under  a  clause  in  it  to  that  effect^ 
by  the  mines  becoming  unworkable  to  profit, — Held,  that  the  lessees  were  liable  to 
[242]  the  proprietor  in  such  damages  as  he  could  instruct  to  have  been  done  to  the 
property  by  their  operations,  though  they  had  annually  settled  with  the  agricultural 
tenant  for  the  damage  thereby  done  to  him. 

By  lease  dated  in  1827,  the  proprietor  of  the  lands  of  Blairgone,  for  certain  con- 
siderations, let  to  the  Devon  Iron  Company  the  ironstone  and  ore  thereof  for  nineteen 
years,  with  power  to  the  lessees  to  sink  pits,  erect  machinery,  and  carry  on  all  operations 
necessary  for  working  the  ironstone  and  ore,  and  to  make  roads  for  access  thereto, 
<*  they  always  first  satisfying  the  possessors  of  the  lands,  and  paying  damages  in  manner 
under- written."  A  subsequent  clause  provided,  that  the  lessees  ''shall  be  bound  to  pay 
all  surface  damages  which  may  be  sustained  by  the  tenants  or  the  proprietor,  by  or 
through  their  working  the  said  ironstone  and  iron-ore,  sinking  pits,  making  roads,  or 
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otherwise ;  such  damages,  in  case  the  parties  cannot  settle  the  same  betwixt  themselves, 
to  be  ascertained  by  two  neatral  men  as  arbiters — one  to  be  chosen  by  each  party,  or  an 
oversman  to  be  named  by  the  said  arbiters."  It  was  further  provided  by  the  lease, 
"  that  it  shall  be  in  the  power  of  the  lessees  to  give  up  this  tack,  provided  the  ironstone 
and  iron-ore  in  the  lands  herein  mentioned,  after  being  fairly  opened  up,  shall  at  any 
time  be  unworkable  to  profit ;  and  in  that  case  the  lessees  may  appoint  a  person  versant 
in  the  working  of  iron-ore,  and  give  the  proprietors  six  months'  notice  to  provide  another 
on  their  part ;  and  the  persons  so  appointed  shall  inspect  and  survey  the  workings,  and, 
according  to  their  decision,  the  work  shall  continue  to  be  carried  on,  and  this  lease  sub- 
mst,  or  otherwise  it  shall  be  given  up,  and  the  lease  put  an  end  to ;  and  in  case  of 
variance  between  the  persons  so  appointed,  they  shcdl  choose  an  oversman,  whose 
determination  shall  be  final :  And,  further,  the  lessees  and  theirs  aforesaid  shall  be 
bound  and  obliged  to  fill  up  all  useless  pits,  and  secure  all  pits,  sinks,  and  holes,  and 
fence  their  works  in  a  proper  manner ;  and,  at  the  expiry  of  the  lease,  they  shall  leave 
Uie  whole  workings  of  ironstone  and  iron-ore,  and  shafts,  going  pits  and  levels,  clear  and 
redd,  and  in  good  and  sufficient  order. 

Under  this  lease,  the  lessees  entered  into  possession,  sunk  pits,  erected  machinery, 
and  carried  on  all  the  usual  and  necessary  operations  till  Martinmas  1842,  when,  it 
appearing  that  the  mines  could  no  longer  be  worked  to  profit^  the  lease  was  allowed  to 
be  given  up  and  put  an  end  to,  under  the  permissive  clause  above  quoted. 

In  the  course  of  their  operations,  the  lessees  had  opened  several  mines,  and  deposited 
the  rubbish  which  had  been  excavated  therefrom  upon  the  at^'oining  ground,  covering  it 
to  the  extent  of  several  acres.  They  also  made  roads  for  access,  as  permitted  by  the 
lease.  For  the  damage  thus  occasioned  to  the  agricultural  tenant,  the  lessees  settled 
with  him  annually — paying  him  each  year  sums  varying  from  L.6  to  L.12. 

On  the  termination  of  the  lease,  in  the  circumstances  above  stated,  [243]  James 
Ogilvy,  trust-disponee  of  Mark  Watt  the  proprietor  of  Blairgone,  raised  action  against 
the  Devon  Iron  Company,  under  the  damage  clause  of  the  lease,  for  the  permanent 
damage  alleged  to  have  been  done  to  the  lands  by  their  operations. 

The  defenders  pleaded,  that,  upon  the  true  construction  of  that  clause,  they  had 
fulfilled  their  obligation  under  it,  by  paying,  as  they  had  done,  to  the  agricultural  tenant 
the  damage  occasioned  by  their  operations  during  the  continuance  of  the  lease. 

The  pursuer  pleaded,  that  the  true  construction  of  the  clause  was,  that  the  lessees 
were  bound  to  indemnify  the  proprietor  of  the  lands  for  all  damage  occasioned  by  the 
operations ;  and  he  was,  therefore,  entitled  to  recover  to  the  extent  he  could  instruct 
the  property  had  thereby  been  diminished  in  value. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  In  respect  that,  by  the 
terms  of  the  lease  founded  on,  the  defenders  are  not  bound  to  repair  the  loss  and  damage 
said  to  have  been  sustained  by  the  landlord  in  manner  libelled,  sustains  the  defences, 
assoilzies  the  defenders,  and  decerns ;  finds  the  defenders  entitled  to  expenses."  ^ 

^  "  Note. — The  lease  in  question  was  granted  to  the  Devon  Iron  Company  for  the 
period  of  nineteen  years,  from  the  month  of  July  1827.  It  is  a  lease  of  ironstone  and 
iron-ore  within  the  lands  of  Blairgone,  stipulating  for  payment  of  certain  rent  or  royalty, 
as  is  customary  in  such  leases.  It  is  granted  *  with  power  to  the  lessees  and  theirs 
'  aforesaid,  to  sink  pits,  drive  levels,  erect  engines  and  machinery,  and  to  carry  on  all 
'  operations  which  they  may  deem  necessary  for  the  effectual  winning  and  working  the 
'  said  ironstone  and  iron-ore,  and  to  make  roads  for  access  thereto,  and  for  carrying 
'  away  the  same — they  always  first  satisfying  the  possessors  of  the  lands,  and  paying 
'  damages  in  manner  under-written.'  It  was  impossible  that  the  subject  thus  let  could 
have  been  possessed,  and  the  iron-ore  wrought^  without  surface  damage  arising  from  the 
sinking  of  pits,  the  making  of  roads,  and  the  deposit  of  rubbish.  The  landlord,  in 
granting  such  a  lease,  necessarily  subjected  his  property  to  this  inconvenience  and  loss ; 
and,  assuming  that  the  works  were  properly  carried  on,  and  that  there  had  been  no 
oblation  in  the  lease  undertaken  by  the  tenants  on  the  subject  of  surface  damage,  they 
would  not  have  been  liable  in  damage  arising  to  the  landlord  from  the  proper  and 
ordinary  use  of  the  subjects  embraced  within  the  lease.  The  landlord  granting  such  a 
lease  would  also  be  liable,  at  common  law,  to  the  agricultural  tenant  of  the  lands,  for 
any  surface  damage  occasioned  to  him  by  the  necessary  operations  of  the  tenant  under 
the  mineral  lease.     But^  by  the  provision  here  made,  the  tenants  of  the  minei-al  lease 
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The  pursuer  reclaimed. 

[2i4]  Lord  Mackenzie. — It  is  impossible  to  get  over  the  express  words  of  the  lease, 
which  bind  the  defenders  to  pay  surface  damages  to  the  tenants  or  proprietor.  No 
[245]  time  is  specified ;  there  is  no  indication  whatever  that  they  were  to  be  paid  only 

were  to  carry  on  their  operations,  under  the  condition  of,  '  always  first  satisfying  the 
'  possessors  of  the  lands,  and  paying  damages  in  manner  under-written.' 

**  Now,  the  clause  '  under-written,'  upon  the  subject  of  surface  damage,  and  which 
must  be  read  continuously  with  the  one  just  set  forth,  is  in  these  terms  : — '  And  it  is 
'  hereby  agreed  that  the  lessees  and  theirs  aforesaid  shall  be  bound  to  pay  all  surface 
'  damages  which  may  be  sustained  by  the  tenants  or  the  proprietor,  by  or  through  their 

*  working  the  said  ironstone  and  iron-ore,  sinking  pits,  maJiing  roads,  or  otherwise ;  such 
'  damages,  in  case  the  parties  cannot  settle  the  same  betwixt  themselves,  to  be  ascer- 
'  tained  by  two  neutral  men,  as  arbiters — one  to  be  chosen  by  each  party,  or  an  oversman 

<  to  be  named  by  the  said  arbiters.'    The  lease  further  contains  a  power  to  the  lessees 

*  to  give  up  his  tack,  provided  the  ironstone  and  iron-ore  in  the  lands  herein  mentioned, 
'  after  being  fairly  opened  up,  shall  at  any  time  be  unworkable  to  profit,'  which  is  to  be 
ascertained  by  persons  of  skill.     The  lessees  are  also  taken  bound  *  to  fill  up  all  useless 

*  pits,  and  secure  all  pits,  sinks,  and  holes,  and  fence  their  works  in  a  proper  manner, 
'  and,  at  the  expiry  of  the  lease,  they  shall  leave  the  whole  workings  of  ironstone  and 
'  iron-ore,  and  shafts,  going  pits  and  levels,  clear  and  redd,  and  in  good  and  sufficient 
'  order.'  An  option  is  further  given  to  the  proprietors,  at  the  expiry  of  the  lease,  to 
take  the  machinery  at  a  fixed  vedue.  It  is  thus  plain  the  parties  contemplated  that^  at 
the  end  of  the  period  of  the  lease,  the  subjects  were  to  continue  to  be  possessed  as  an 
available  mine ;  and  the  only  express  provision  applicable  to  the  expiry  of  the  lease  is, 
that  the  subjects  should  be  then  left  in  good  and  sufficient  order.  In  the  event  of  such 
natural  expiry,  it  was  not  contended,  on  the  part  of  the  pursuers,  that  the  landlord 
should  have  any  right  to  claim  surface  damage  for  the  open  pits,  the  roads  nece&sary  for 
carrying  on  the  work,  or  the  permanent  deposit  of  rubbish.  These  were  the  inevitable 
consequences  of  possession  under  such  a  lease,  and,  had  it  come  to  its  natural  termina- 
tion, the  landlord  could  have  had  no  claim  at  common  law,  either  to  have  the  subjects 
restored  to  their  former  condition,  or  to  damages  for  the  permanent  injury  to  the  surface. 
Neither  did  he  stipulate  for  any  such  damage  in  this  lease. 

*^  But  the  subjects  having  turned  out  to  be  unworkable  to  profit  under  this  lease,  the 
tenants  in  the  year  1843 — that  is  about  three  years  before  the  natural  expiry  of  the  lease 
— were,  under  the  permissive  clause,  allowed  to  abandon  possession.  It  is  admitted  that 
they  have  settled  with  the  agricultural  tenant  for  all  surface  damage,  and  therefore 
the  .case  is  not  embarrassed  with  any  difficulty  arising  in  that  quarter.  But  it  is  said 
that  several  acres  of  ground  have  been  rendered  useless  by  the  deposit  of  latge  heaps  of 
rubbish,  and  the  value  of  the  ground  so  injured  is  sought  to  be  recovered  in  this  action 
by  the  proprietor,  which  value  is  said  to  be  less  than  the  expense  which  the  removal  of 
the  rubbish  would  occasion.  It  is  contended,  that  under  the  clause  by  which  the  lessees 
are  bound  '  to  pay  all  surface  damages  which  may  be  sustained  by  the  tenant  or  pro- 

<  prietor,'  the  defenders  are  liable  in  this  loss.  On  a  sound  construction  of  the  lease, 
however,  it  appears  to  the  Lord  Ordinary  that  the  clause  as  to  the  repairing  of  surface 
damage  is  applicable  to  the  damage  to  be  occasioned  as  the  work  advances,  and  not  to 
the  permanent  loss  which  the  property  above  ground,  any  more  than  the  subjects  below, 
may  have  suffered  at  the  termination  of  the  lease,  by  and  through  the  lawful  working 
of  the  minerals  under  that  lease.  The  damage  provided  for  is,  in  the  first  place,  to 
be  paid  to  the  possessors  while  the  work  is  going  on — the  tenants  '  always  first  satisfy- 
'  ing  the  possessors  of  the  lands,  and  paying-  damages  in  manner  underwritten.' 
Secondly — In  the  clause  '  under-written,'  it  is  the  damages  '  by  or  through  their  working 
'  the  said  ironstone  and  iron-ore,  sinking  pits,  making  roads,  or  otherwise.'  This  all 
seems  to  contemplate  damages  arising  during  the  lease,  and  not  at  the  expiry  thereof. 
It  is  true  that  the  damages  which  may  be  sustained  are  said  to  be  by  the  tenants  '  or 
'  the  proprietor;'  and  it  is  upon, the  use  of  this  word  'proprietor'  that  the  whole  case 
of  the  pursuer  is  rested.  But  the  provision  seems  to  the  Lord  Ordinary  plainly  to 
mean,  when  read  with  the  whole  context, — to  the  tenants,  if  there  be  tenants,  or  to  the 
proprietor,  if  he  happen  to  be  in  the  actual  occupation  of  the  lands.     At  all  events,  the 
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daring  the  endurance  of  the  lease.  On  the  contrary,  that  view  is  directly  contrary  to 
the  natare  of  surface  damage,  which  is  damage  ad  perpeiuum,  I  can  see  no  answer 
made  to  that  at  all.  The  lease  is  at  an  end,  and  the  defenders  have  left  nothing  but 
mines  which  are  worth  nothing — which,  indeed,  are  mines  no  longer.  This  is  the 
simplest  possible  case  that  could  occur  under  the  lease.  It  is  said  if  the  defenders 
could  restore  the  ground  to  its  former  state,  the  pursuer  could  not  refuse  that,  though 
it  is  not  stipulated.  If,  in  doing  that,  they  could  restore  the  rubbish  to  the  pits,  and 
BO  fill  them  up,  and  clear  away  ^e  rubbish  at  the  same  time,  it  would  be  very  well,  but 
that  is  impracticable.  In  this  case  I  can  see  no  difficulty  whatever.  I  can  conceive  a 
difficult  question  as  to  the  roads,  if  the  mines  had  been  still  workable,  and  the  work 
going  on.  For  if  so,  the  defenders  might  say  to  the  pursuer,  we  can  remove  the  roads, 
but  you  are  in  mala  fide  to  ask  it,  for  you  want  them,  and  if  removed  would  make  them 
again  for  the  use  of  your  workable  mines,  to  which  they  are  necessary,  and  therefore 
they  cannot  be  regarded  as  damage.  But  here  the  mines  being  ended  and  over,  no  such 
case  as  that  arises.     Unless  I  have  failed  to  understand  it,  it  is  a  plain  simple  case. 

Lord  Fullbkton. — I  am  of  the  same  opinion.  There  is  no  question  as  to  the  rights 
of  parties  at  common  law,  for  they  have  chosen  to  settle  them  by  an  express  clause  in 
the  lease,  and  under  it  there  is  no  doubt.  The  view  taken  by  the  Lord  Ordinary  seems 
to  be  this — that  as  every  year  a  settlement  was  made  with  the  tenant  of  the  lands, 
therefore  the  damage  contemplated  was  annual  damage  duriog  the  continuance  of  the 
lease,  and  not  at  the  end  of  it  The  answer  is,  that  in  regard  to  the  proprietor,  the 
damage  was  permanent,  unless  the  tenant  of  the  mines  chose  to  remove  the  rubbish  he 
had  laid  down.  The  damage  arising  during  the  lease,  was  the  damage  caused  by  making 
the  land  unfit  for  agricultural  use.  That  was  annual  damage  to  the  agricultural  tenanc 
during  the  continuance  of  his  lease.  But^  till  the  rubbish  is  removed,  it  is  permanent 
damage  to  the  proprietor,  and  damage  occasioned  by  things  done  during  the  existence  of 
the  mineral  lease,  though  not  claimed  till  it  was  over.  I  think  the  Lord  Ordinary  has 
fallen  into  a  total  misapprehension  of  the  case.  If  the  mines  had  been  going  on,  it 
might  have  been  a  question,  whether  the  landlord  could  claim  damage  for  what  he  was 
going  to  take  benefit  by. 

[246]  Lord  Jeffrey. — I  am  of  the  same  opinion.  When  I  read  the  interlocutor 
and  note  of  the  Lord  Ordinary,  I  was  a  good  deal  surprised,  and  obliged  to  go  back 
upon  it  with  some  distrust  of  my  own  irresistible  dissent.  But  the  more  I  studied  it, 
the  more  clear  it  appeared  to  me  that  the  obligation  in  the  lease  had  not  been  construed 
accosding  to  its  terms  and  fair  bona  fide  meaning.  See  the  result  to  which  the  Loid 
Ordinary's  construction  would  lead.  Suppose  that  in  three  or  four  years  the  party  lays 
down  and  occupies  four  or  five  acres  with  a  hill  of  rubbish,  and  that  in  the  beginning 
of  the  fourth  year  he  abandons  the  work,  and  says,  I  pay  surface  damage  according  to 
the  meaning  of  the  contract  if  I  pay  the  agricultural  tenant  damage  for  &e  three  years 

use  of  this  term  cannot  extend  the  obligation  so  as  to  apply  to  permanent  surface  damage 
at  the  natural  expiry  of  the  lease,  and  this  although,  at  such  natural  expiry,  the  subjects 
may  have  come  to  be  so  far  wrought  out  that  no  new  tenant  of  the  minerals  could  be 
found*  But,  if  so,  as  the  lease  does  not  contemplate  or  provide  for  the  payment  of 
surface  damage  in  one  way  at  the  natural  expiry  of  the  lease,  and  in  another  way  in 
the  event  of  its  being  taken  off  the  tenant's  hands  as  not  workable  to  profit,  it  seems 
necessarily  to  follow  that  the  lessees  have  not  been  taken  bound  iu  any  shape  to  repair 
that  damage  said  to  have  been  permanently  occasioned  to  the  land,  of  which  reparation 
IB  here  sought,  but  for  which  the  landlord,  at  common  law,  would  have  had  no  claim, 
and  for  the  payment  of  which,  in  the  event  which  has  occurred,  he  has  not  stipulated. 

"  The  Lord  Ordinary,  in  determining  this  question,  has  held  both  parties  bound  by 
the  concluded  lease,  and  has  adopted  the  view  of  the  pursuers,  that  the  instrument 
cannot  be  controlled  by  reference  to  the  communings  which  passed  between  the  parties 
before  it  was  entered  into.  Neither  did  it  appear  to  the  Lord  Ordinary  that^  even  if 
these  communings  could  be  looked  to  for  any  useful  purpose,  they  altered  in  the  slightest 
degree  the  nature  of  the  agreement.  But  it  is  unnecessary  to  enter  into  any  inquiry  on 
this  subject,  which  indeed  was  not  pressed  by  the  parties,  and  is  immaterial  for  the  just 
determination  of  the  cause,  which  must  be  determined  on  the  sound  construction  of  the 
tenns  of  the  lease,  and,  in  construing  which,  the  Lord  Ordinary  has,  of  course,  assumed, 
in  point  of  fact,  the  allegations  as  to  damage  madie  on  the  part  of  the  pursuers." 
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I  worked  the  mines.  It  is  the  landlord  all  along  that  suffers,  and  the  payment  is  made 
to  the  tenant  just  to  prevent  him  from  going  to  the  landlord.  Tou  make  a  diminution 
in  perpetuum  of  the  value  of  this  land,  and  you  say  you  pay  damage  for  it  by  payiag 
the  tenant  for  three  years'  damage  to  him.  Could  any  body  contemplate  such  a  thing 
in  stipulating  for  damage,  or  can  you  take  a  construction  which  leads  to  it )  It  would 
require  a  clause  of  immunity  to  free  a  party  from  liability  for  the  permanent  damage  he 
had  done  during  his  lease,  and  left  at  the  end  of  it.  I  cannot  read  the  clause  in  question 
here,  according  to  the  plain  meaning,  otherwise  than  as  importing  that  the  mineral 
tenants  must  make  up  all  the  injury  which  the  proprietor  has  suffered  from  their 
operations. 

Lord  Pbbsidknt. — I  was  anxious  to  hear  your  Lordships'  opinions  without  express- 
ing my  own.  As  it  i3  now  fixed  what  the  judgment  must  be,  I  may  state,  that  having 
studied  the  case,  I  am  entirely  of  the  same  opinion  with  your  Lordships.  But  I  do 
not  judge  in  this  case,  being  interested  in  one  extremely  similar  at  present  under 
arbitration. 

The  Court  pronounced  the  following  interlocutor : — "  Recal  the  interlocutor  of  the 
Lord  Ordinary  submitted  to  review ;  find  the  defenders  liable  in  damages  to  the  pursuer 
for  such  injury  as  he  may  prove  to  have  been  sustained  under  the  lease ;  and  remit  to 
the  Lord  Ordinary  to  proceed  further  in  the  cause  as  to  his  Lordship  may  seem  just ; 
reserving  all  questions  as  to  expenses." 


No.  28.  Viii.  Donlop  247.    6  Dec.  1845.    2nd  Div.— Lord  Bobertson. 

John  Campbell  Benton,  Suspender. 
North  British  Railway  Company  and  Others,  Eespondents. 

Railway — Property — Possession — Interim-Interdict — Stat.  7  and  8  Viet.  c.  66. — A 
railway  company  served  upon  a  proprietor,  through  whose  lands  their  line  passed, 
the  statutory  notice  of  their  willingness  to  treat  for  the  purchase  of  his  lands,  and 
they  then  entered  upon  the  possession  of  the  lands,  and  in  a  great  measure  completed 
the  railway  without  objection  on  his  part,  but  without  any  express  written  consent 
from  him,  or  other  authority  under  their  statute.  The  proprietor  having  brought  a 
suspension  and  interdict  against  their  further  operations — (L)  Interim  interdict 
refused  with  regard  to  the  land  comprised  within  the  notice;  but,  (2.)  Literim 
interdict  granted  as  to  certain  portions  of  his  lands  which  had  been  used  for  the 
formation  of  the  railway,  and  which  were  not  included  in  the  notice. 

The  Act  of  Parliament,  authorizing  the  formation  of  the  North  British  Bailway,^ 
enacts,  §  163,  "  That  the  Company  sh^  not,  except  by  consent  of  the  owner  or  occupier, 
or  by  virtue  of  the  authority  of  the  Sheriff,  as  herein  provided  for,  enter  upon  any 
lands  which  shall  be  purchased  or  permanently  used  for  the  purposes  of  this  Act,  until 
they  shall  either  have  paid  to  every  party  having  any  interest  in  such  lands,  or  deposited 
in  bank,  in  the  manner  herein  mentioned,  the  purchase  money  or  compensation  agreed  or 
awarded  to  be  paid  to  such  parties  respectively,  for  their  respective  interests  therein." 

It  IB  provided  in  the  166th  section,  "That  when  the  Company  shall  require  to 
purchase  any  of  the  lands  which  by  this  Act  they  are  authorised  to  purchase  or  take, 
they  shall  give  notice  thereof  to  all  parties  interested  in  such  lands,  or  enabled  by  this 
Act  to  sell,  feu,  and  convey  or  release  the  same,  or  such  of  them  as  shall  be  known  to 
the  company,  by  serving  the  same  personally,  or  leaving  the  same  at  his  or  their  last 
known  place  of  abode,  or  with  his  or  their  known  agent,  and  by  such  notice  the  company 
shall  demand  from  such  parties  the  particulars  of  their  estate  and  interest  in  such  lands, 
and  of  the  particulars  of  the  claims  and  the  amount  made  by  them  in  respect  of  the 
same ;  and. every  such  notice  shall  be  in  writing,  or  partly  in  writing  and  partly  in  print, 
and  shall  state  the  particulars  of  the  lands  so  required,  and  shall  state  that  the  company 
are  willing  to  treat  for  the  purchase  of  the  interest  of  such  party  in  such  lands,  and  for 
the  compensation  to  be  made  for  the  damage  that  may  be  sustained  by  him,  by  reason  of 
the  making  of  tLo  railway  and  works  by  this  Act  authorized." 

1  7  and  8  Vict.  c.  66. 
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Upon  15th  AugUdb  1844,  a  notice  and  relative  plan  was  served  by  the  North 
British  Eailwaj  Company  upon  Mr.  Campbell  Benton,  the  pro-  [248]  -prietor  of  the 
estate  of  Lamberton,  giving  notice  that  they  required,  for  the  purposes  of  their  act,  land 
belonging  to  him  to  the  extent  of  25*684  acres,  and  that  they  were  ready  to  treat  with 
him  for  the  purchase  of  it,  and  further  requiring  him  to  give  in  particulars  of  his  estate 
and  interest  in  the  land,  and  of  the  amount  of  his  claims.  Mr.  Benton  accordingly 
furnished  the  company  with  the  particulars  required  in  the  notice.  A  correspondence 
took  place  between  the  parties  with  regard  to  Mr.  Benton's  claims,  but  no  adjustment  or 
settlement  of  them  took  place. 

The  Bailway  Company  had,  in  the  mean  time,  without  objection  on  the  part  of  Mr. 
Benton,  entered  upon  the  land,  and  proceeded  with  the  formation  of  the  line,  and  laid 
down  the  greater  part  of  their  permanent  rails.  No  written  consent  had  ever  been  given 
by  Mr.  Benton  to  thoir  taking  possession  of  the  land. 

Upon  3d  December  1845,  Mr.  Benton  presented  a  note  of  suspension  and  interdict 
against  the  Company.  In  this  application  he  craved  interdict  against  the  company,  and 
their  engineers  and  contractors,  proceeding  with  the  further  construction  of  the  railway 
upon  the  25*684  acres  included  in  the  notice  and  relative  plan,  until  the  company  should 
have  obtained  his  consent  to  their  occupation  of  the  ground,  or  a  sufficient  title  of 
possession;  and  he  further  craved  interdict  against  the  company  occupying  or  carrying 
on  their  works  upon  any  portion  of  his  estate  not  comprised  within  the  notice  and  plan. 
In  reference  to  this  second  part  of  the  prayer  of  the  note,  Mr.  Benton  alleged  that  the 
company  had,  previous  to  the  21st  of  November  1845,  entered  upon,  and  used  for  the 
formation  of  the  line,  and  for  other  purposes  connected  with  the  railway,  in  place  of  the 
25*684  acres  only,  an  additional  extent  of  his  land  (for  which  they  had  given  no  notice,) 
making  the  whole  quantity  occupied  amount  to  about  47  acres ;  and  that  they  were  in 
the  course  of  making  stiU  further  encroachments  upon  his  lands ;  and  he  eJleged  further, 
that  besides  the  land  so  occupied,  the  contractors  for  the  railway  were  making  cuttings 
into  the  sides  or  banks  of  the  line  at  different  places,  which,  although  not  extendi  ug 
beyond  the  limits  on  the  plan,  must  necessarily  terminate,  either  by  the  banks  being 
sloped  backwards  into  his  land  beyond  these  limits,  or,  if  confined  within  them,  by 
causing  the  land  to  slip  and  give  way,  the  company  thus  obtaining,  under  the  colour 
of  accident,  land  not  included  in  the  notice  and  plan. 

The  Lord  Ordinary  on  the  Bills,  having  heard  counsel  for  the  parties,  appointed  the 
note  to  be  answered,  and  mean  time  granted  interdict  as  craved. 

The  North  British  Bailway  Company  reclaimed,  praying  the  Court  to  recal  the 
interlocutor,  in  so  far  as  it  granted  interim  interdict. 

They  alleged,  that  Mr.  Benton  had  given  his  consent  to  the  occupation  of  the 
ground ;  and  contended,  that  after  permitting  the  works  to  proceed  for  such  a  length  of 
time  without  any  objection  on  his  part,  he  was  not  now  entitled  to  turn  round  and 
retract  that  consent.  The  grant-  [249]  -ing  the  interdict  would  have  the  effect  of 
inverting  the  possession  they  had  of  the  land.^  The  occupation  of  a  greater  amount  of 
ground  than  was  included  in  the  notice,  was  stated  to  have  arisen  to  some  extent  from 
accidental  causes,  and  from  the  subsiding,  or  slips  in  the  embankments  of  the  railway, 
the  effect  of  which  was  to  cause  the  base  of  the  embankment  to  occupy  a  broader  area 
of  ground. 

Mr.  Benton  contended ; — That  not  having  obtained  his  consent,  or  any  other  warrant 
or  authority  under  the  statute,  for  entering  upon  the  lands  in  reference  to  which  notice 
had  been  given,  the  company's  possession  of  these  was  not  imputable  to  any  title  what 
ever,  and  was  merely  precarious.  Mere  silence  on  the  part  of  Mr.  Benton  could  not 
give  them  possession,  if  they  were  without  a  title.  With  regard  to  those  parts  of  the 
ground  occupied,  in  reference  to  which  no  notice  had  been  given,  the  company  had  no 
colour  or  pretence  of  title.     He  was,  therefore,  entitled  to  interdict. 

The  Court  pronounced  this  interlocutor: — "Becal  the  interlocutor,  in  so  far  as  it 
grants  the  interim  interdict  as  craved  against  the  coDstruction  of  the  railway,  and  works 
connected  therewith ;  and  further  operations  on  the  25*684  acres  of  the  complainer's 
landsf  comprised  and  described  in  a  notice  and  plan  served  upon  the  complainer  on  the 


1  Fife  Ferry  Trustees  v.  Magistrates  of  Dysart,  December  20,  1827,  (6  S.  &  D. 
p.  265). 
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15th  August  1844,  mentioned  in  the  prayer  of  the  note  of  suspension ;  and,  quoad  uUra^ 
continue  the  interim  interdict  as  to  aU  land  not  included  in  the  said  notice  and  plan, 
except  in  so  far  as  the  land  has  been  occupied  by  slipe  of  the  ground  of  the  embank- 
ments of  the  railway,  caused  by  accidents  to  the  said  railway  or  works  connected 
theiewith,  or  for  the  repair  of  the  same." 

[Sequel,  9  D.  1209.] 


No.  30.  Vm.  Dunlop  264.     9  Dec.  1846.     let  Div.— Lord  Wood. 

Thomas  Smith,  Advocator  and  Defender. — Munro, 
William  Melvin,  Kespondent  and  Pursuer. — Hector. 

Reparation — Contract, — ^A  person  who  hires  a  horse  is  not  responsible  for  the  culpa 
of  those  (hostlers  of  inns,  Sec.)  to  whom,  in  the  course  of  a  journey,  he  properly 
entrusts  it. 

This  was  an  action  for  the  value  of  a  horse.  The  pursuer  let  horses  for  hire,  and, 
on  a  certain  occasion,  let  one  to  the  defender.  It  was  taken  ill  on  the  journey,  and 
died  in  consequence,  as  was  alleged,  of  neglect  or  improper  treatment  by  the  defender, 
and  want  of  proper  care  and  attention  on  the  part  of  those  to  whom  he  entrusted  it 
The  Sheriff,  before  whom  the  action  originated,  allowed  a  proof,  and,  on  advising  it^ 
found  the  defender  liable.  He  advocated,  and  the  Lord  Ordinary  reversed  the  Sheriffs 
judgment,  upon  the  ground  that  "  there  is  no  evidence  that  the  ordinary  care  which  the 
complaiuer  Thomas  Smith  was  bound  to  take  of  the  said  horse,  when  lent  out  to  him 
for  hire  by  the  respondent,  on  the  occasion  mentioned  in  the  summons,  and  to  which 
the  proof  applies,  was  not  taken  by  the  complainer,  and  those  for  whom  he  was  respon- 
sible ;  and  that,  on  the  contrary,  the  just  inference  to  be  drawn  from  the  proof  adduced 
is,  that  every  thing  was  done  in  regard  to  the  care  of  the  said  horse,  which,  in  the  cir- 
cumstances of  the  case,  was  incumbent  upon  the  said  parties ;  and  that  the  death  of  the 
said  horse  was  not  occasioned  by  any  negligence  or  want  of  attention  on  their  part." 

The  Court,  without  calling  upon  the  counsel  for  the  respondent,  adhered,  with 
additional  expenses. 

The  case  was  quite  circumstantial  upon  the  proof,  but  the  Courts  in  adhering  to  the 
Lord  Ordinary's  interlocutor,  appeared  unanimously  to  concur  in  the  general  doctrine — 
that  a  person  who  hires  a  horse  is  not  responsible  for  the  culpa  of  those  (hostlers  of  inns 
and  others)  to  whom  in  the  course  of  a  journey  he  properly  entrusts  it. 


No.  81.  vm.  Dunlop  265.    9  Dec.  1845.    2nd  Div.— Lord  Ivoiy. 

John  Littlb,  Suspender  and  Defender. — Ld.'Adv.  M'NeUl — Moncreiff. 
James  Smith,  Charger  and  Defender. — Rutherfurd — Macfarlane. 

Bill  of  Exchange— Proofs  Fraud. — Special  circumstances  in  which  the  Court  allowed 

t«)  the  acceptor  of  a  bill  a  proof  before  answer  of  his  averments,  that  the  drawer  had 

obtained  his  signature  to  it  fraudulently  and  without  value. 
Proof —Oriminal  Declaration. — The  declaration  emitted  by  a  party  on  apprehension 

upon  a  criminal  charge  is  not  competent  evidence  in  a  civil  action  relating  to  the  same 

matters. 

James  Smith  charged  John  Little  upon  two  bills,  one  for  L.165,  7s.,  dated  11th 
November  1840,  and  another  for  L.220,  dated  11th  January  1841,  which  bore  to  be 
drawn  by  him  upon,  and  signed  by,  Little  as  acceptor,  for  value  received.  Little  sus- 
pended the  charge,  and  abo  brought  a  reduction-improbation  of  the  bills,  on  the  grounds 
that  his  subscription  was  forged ;  or  otherwise,  that  it  had  been  obtained  by  fraud  and 
circumvention  on  Smith's  part,  and  that  no  value  had  been  given  by  him  for  the  bills. 

Little  having  moved  for  the  judicial  examination  of  Smith  the  charger,  the  Lord 
Ordinary,  considering  the  case  to  be  attended  with  suspicion,  appointed  him  to  be 
judicaUy  examined  by  the  interlocutor  afterwards  quoted.  The  case  having  come  before 
the  Inner-House  by  a  reclaiming  note  at  the  instance  of  Smith,  the  Courts  being  of 
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opinion  that  Little  had  not  made  a  sufficient  case  in  point  of  averment  to  warrant  tkia 
coarse  being  resorted  to^  recalled  the  Lord  Ordinary's  interlocutor ;  and,  before  further 
answer,  by  their  interlocutor  appointed  the  parties  to  make  such  additional  statements 
of  fact  as  they  should  think  proper. 

The  averments  of  Little  in  reference  to  the  bills  charged  on,  as  ultimately  made, 
were  generally  as  follows : — ^That  having  in  May  1841  received  a  charge  at  the  instance 
of  a  son  of  Smith's,  upon  a  bill  for  L.30,  which  bore  to  have  been  drawn  by  the  suspender 
upon  a  person  of  the  name  of  Ballantyne,  he,  along  with  Ballantyne,  gave  information 
to  the  procurator-fiscal,  which  led  to  the  apprehension  of  Smith  and  his  son  on  a  charge 
of  forgery.  In  the  declaration  emitted  by  him  on  that  occasion,  Smith  stated  that  Little 
the  suspender  was  in  his  debt  to  a  large  amount,  and  that  this  debt  had  originated  about 
twelve  years  before,  when  the  declarant,  as  trustee  for  a  person  of  the  name  of  Peter 
Mann,  had  sold  to  Little  certain  heritable  property  at  Strathbungo,  at  the  price  of 
L.290,  a  considerable  balance  of  which  had  been  left  unpaid ;  and  he  further  stated, 
that  the  two  bills  charged  on  were  renewals  of  former  bills  which  had  been  granted  by 
Little.  In  reference  to  this  allegation.  Little  averred,  that  he  had  in  1828  purchased 
the  property  referred  to,  but  that  he  had  paid  the  whole  price ;  and  he  stated  the 
amount  of  funds  in  his  [266]  possession  at  that  time,  and  the  sources  from  which  he 
had  obtained  the  purchase  money.  In  the  year  1833,  Smith  raised  a  process  of  cessio, 
in  which  Little  was  called  as  one  of  his  creditors,  in  respect  of  a  smaU  balance  of  the 
rents  of  this  property  remaining  in  his  hands,  and  was  appointed  trustee  under  the  dis- 
position omnium  bonorum.  Smith  did  not  give  up  amongst  the  list  of  his  funds  any 
debt  due  by  Little. 

After  the  purchase  of  the  property  in  1828,  Smith  had  acted  as  the  suspender's 
factor  down  to  1835.  A  cash  account  was  kept  between  the  parties  during  this  period 
in  the  rental  book  of  the  property,  which  was  periodically  balanced  and  docqueted ;  and 
throughout  the  whole  account.  Little  was  stated  as  the  creditor  of  Smith,  in  respect  of 
his  intrcHnissions  with  the  property.  Smith  and  Little  had  been  on  terms  of  intimacy 
for  a  long  period,  their  acquaintance  having  commenced  when  buth  worked  together  as 
journeyman  cabinetmakers.  Smith  had  become  a  discounter  of  bills,  and  Little  had 
been  a  party  to  transactions  with  him — the  last  of  these  he  alleged  had  been  settled  in 
the  year  1837,  and  no  subsequent  transactions  had  taken  place  between  them. 

The  allegation  of  forgery,  which  Little  had  originally  made,  was  ultimately  passed 
from,  and  he  admitted  that  he  was  not  in  a  situation  to  prove  that  his  signature  had 
been  actually  forged.  He  stated,  that  from  the  great  intimacy  which  formerly  subsisted 
between  them,  and  the  confidence  he  had  in  Smith,  that  party  had  many  opportunities 
of  obtaining  his  signature ;  but  that  if  the  subscription  to  the  bills  was  his,  it  must  have 
been  obtained  surreptitiously,  and  by  fiaud,  and  that  he  never  had  at  any  time  received 
value  for  them,  and  had  not  been  engaged  in  any  transaction  out  of  which  such  a  debt 
to  Smith  could  have  arisen. 

The  two  bills  charged  on  were  written  upon  stamps,  bearing  the  respective  dates  of 
1838  and  1834,  and  it  was  alleged  that  the  dates  had  been  written  at  a  dififerent  time, 
and  in  different  ink,  from  the  body  of  the  bills. 

In  the  declaration  emitted  by  Smith  before  the  Sheriff,  above  noticed,  he  had  stated 
that  the  bills  in  question  were  entered  in  a  bill-book  which  he  had  kept)  and  which  was 
then  in  the  hands  of  the  criminal  authorities.  This  bill-book  was  received  back  from 
the  procurator-fiscal  upon  Smith's  liberation  by  his  son.  Upon  his  examination  as  a 
haver  with  r^;ard  to  this  book,  the  son  deponed,  that,  after  he  received  it  from  the 
procurator-fiscal,  being  at  the  time  engaged  in  his  employer's  business,  he  handed  it 
into  a  baker's  shop,  intending  to  call  for  it  in  the  evening ;  that  he  did  so  that  evening, 
and  several  times  afterwards,  but  that  the  baker  was  out ;  and  that  some  time  afterwards 
the  baker  had  left  the  shop,  and  he  never  received  the  book. 

In  his  original  statement  of  facts.  Smith  had  made  no  statement  with  regard  to  the 
consideration  given  for  the  bills.  The  averments  made  by  him,  under  the  interlocutor 
of  the  Court  appointing  the  parties  to  make  additional  statements  of  fact,  were  geneially, 
that,  about  Martinmas  [267]  1837,  Little  had  obtained  from  him  a  loan  of  Ii.200,  and 
some  time  thereafter  of  L.145,  which  he  stated  he  had  occasion  for,  in  consequence  of 
losses  he  had  sustained  in  bill  tiansactions  with  a  brother-in-law,  and  certain  other 
partieB  who  were  named;  and  that  it  was  in  consequence  of  this  advance  that  the 
original  bills,  of  which  those  charged  on  were  the  last  renewals,  were  granted. 
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These  allegations  were  explicitly  denied  by  little,  as  being  purely  fictitious,  and  he 
offered  to  establish  his  averments  by  proof. 

The  interlocutor  which  the  Lord  Ordinary  had  pronounced  at  a  prior  stage  of  the 
case  was, — ''Haying  now  regard  more  especially  to  the  import  and  terms  of  certain 
productions  recently  recovered,  before  further  answer,  appoints  both  of  the  parties  to 
appear  before  him  on  the  day  of  ,  that  they  may  be  judicially 

examined  in  regard  to  the  whole  circumstances  connected  with  the  bills  in  dispute ;  and 
more  particularly  as  to  the  considerations,  if  any,  for  which  they  were  respectively 
granted."  ^ 

1  i(  2iQXB. — The  more  the  Lord  Ordinary  has  considered  this  case,  the  more  satisfied 
has  he  become  that  justice  cannot  be  done  between  the  parties,  without  obtaining  from 
one  or  other,  and  possibly  from  both,  some  satisfactory  explanation  as  to  the  history  of 
these  bills  than  has  yet  been  afforded.  He  is  quite  aware  of  the  disinclination  of  the 
Court  to  judicial  examination  in  the  general  case,  but  there  is  here  most  pregnant  sus- 
picion of  unfair  dealing  on  the  charger's  part.  And  if  the  light  were  always  to  be 
excluded  in  such  questions,  by  rigorously  limiting  the  proof  on  the  very  threshold  to 
the  writ  or  oath  of  party,  the  Lord  Ordinary  cannot  help  thinking  with  Lord  Wynford, 
(when  he  moved  the  judgment  of  the  House  of  Lords  in  Hunter,  15th  May  1834 — 7 
W.  &  S.  App.  Ca.  340,)  that '  such  a  rule  would  be  a  cover  for  every  species  of  iniquity.' 

"Upon  the  record  the  charger  studiously  abstains  from  all  statement.  But  the 
productions  which  have  at  last  been  recovered  give  a  different  aspect  to  the  matter. 

"  1.  The  first  of  these  is  a  declaration  emitted  by  the  charger  in  certain  relative 
criminal  proceedings  before  the  Sheriff,  from  which  it  now  appears — 1.  That  the  charger 
did  not  receive  either  of  the  bills  in  dispute  for  an  immediate  advance  in  cash,  or  indeed 
at  all  in  the  ordinary  course  of  mercantile  dealing.  2.  That  they  were  both  of  them 
renewals  of  former  bills,  which  he  alleges  to  have  existed,  and  the  first  origin  of  which 
he  traces  back  to  a  date  so  long  ago  as  about  twelve  years  at  least  anterior  to  either. 
3.  That  this  original  ground  of  debt  itself  arose,  as  he  says,  out  of  the  following  trans- 
action : — *  About  twelve  years  ago,  the  declarant,  as  trustee  for  a  person  of  the  name  of 
'  Peter  Mann,  sold  Little  certain  heritable  property  at  Strathbungo,  at  the  price  of 
*  L.290,  a  considerable  portion  of  which  was  paid  at  the  time,  but  there  was  a  balance 
'  left  unpaid,  which  was  the  origin  of  the  debt  by  Little  to  the  declarant.' 

"  Kow,  had  the  case  stopped  here,  it  would  have  been  open  to  two  not  immaterial 
observations.  1.  How  came  the  debt  thus  said  to  have  been  constituted  in  the  charger's 
person  only  as  trustee  for  another,  to  be  afterwards  transferred,  and  to  be  now  insisted 
in,  as  if  it  belonged  to  himself  individually )  2.  If  it  amounted  at  first  to  but  L.290, 
and  if  a  '  considerable  portion '  of  even  that  was  '  paid  at  the  time,'  how  comes  it  that 
the  two  bills  in  dispute,  amounting  together  to  L.385,  7s.,  should,  along  with  another 
for  L.30,  (which  the  charger  has  indorsed  over  to  his  son,  and  which  is  the  subject  of  a 
separate  litigation  at  the  instance  of  the  latter,)  make  up  a  cumtdo  sum  of  still  existing 
debt  equivalent  to  the  whole  original  L.290,  with  full  legal  interest,  as  if  no  part  had 
ever  been  paid  1  And  if  the  suspender  be  prepared,  as  at  the  debate  he  said  he  was,  to 
establish  that  the  price  of  the  property  purchased  from  Mann  was  duly  paid,  and  to 
show  even  the  dates  at  which  such  payment  was  made,  the  sources  from  which,  and  the 
discharge  obtained  by  him  in  consequence,  the  case  would  assume  a  still  stronger  com- 
plexion. That  the  record  contains,  on  this  head,  no  explanation  on  the  suspender's 
part,  is  accounted  for ;  1st,  by  the  circumstance,  that  the  document  which  contains  the 
charger's  statement  was  not  recovered  until  the  record  had  been  prepared  as  it  now 
stands ;  and,  2dly,  by  the  fact,  that  the  record  on  the  charger's  side  contains  nothing 
which  could  possibly  have  given  the  suspender  reason  to  anticipate  that  any  such  state- 
ment would  be  made. 

"  2.  But  there  is  another  document  in  process,  which  the  Lord  Ordinary  knows  not 
how  at  all  to  reconcile  with  the  charger's  being  to  any  extent  the  suspender's  creditor, 
in  respect  of  this  original  claim  of  L.290.  This  is  a  continued  '  cash  account '  between 
the  charger  and  the  suspender,  extending  over  the  whole  period  from  August  1828  to 
July  1835,  and  regularly  balanced  and  fitted  by  periodical  docquets,  in  eadi  and  all  of 
which  the  suspender  is  stated  as  creditor  to  the  charger,  sometimes  the  balance  being 
carried  on  in  his  favour,  and  sometimes  the  amount  paid  over,  and  a  formal  receipt 
taken  for  the  same,  as  '  being  the  whole  sum  in  your  hands  due  to  me  at  this  date, 
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[268]  Little  contended  that  he  had  stated  such  a  case  of  suspicion  as  to  warrant  the 
judicial  examination  of  the  charger  being  resorted  to,  or,  at  all  events,  further  inquiry 
into  the  circumstances.^ 

[269]  Smith  maintained,  that  the  proof  of  want  of  value  for  the  bill  must  be  limited 
to  writ  or  oath. 

Parties  having  been  heard  on  the  additional  statements  of  facts  which  were  made  in 
terms  of  the  interlocutor  of  the  Court  referred  to,  p.  265,  the  case  was  this  day  advised. 

Lord  Justios-Glbrk.— We  are  all  fully  aware  of  the  great  delicacy  of  appearing  even 
to  interfere  with  the  rule,  that  the  acceptor  of  a  bill,  bearing  to  be  for  value,  must  prove, 
in  a  question  with  the  drawer,  the  want  of  value  by  writ  or  oath.  But  there  are  excep- 
tions from  the  rule.  The  cases  of  Campbell  v.  Dry  den,  Nov.  25,  1824,  (3  Sh.  226,  last 
edition ;)  Hunter  v.  Greorge's  Trustees,  in  1832,  (10  Sh.  561) — and  in  the  House  of  Lords, 
(7  Wilson  and  Shaw,  337 ;)  and,  still  more,  Burns  v.  Bums,  20th  July  1841,  are  sufficient 
to  establish  that  exceptions  must  at  times  be  admitted.  I  refer  particularly  to  the  inter- 
locutor in  that  case  of  Bums,  and  the  opinions  of  the  Court. 

'  arising  from  your  intromissions  as  factor  over  my  property,' — ue,  the  very  property 
which  had  been  previously  purchased  from  Mann.  It  is  inconceivable,  if  the  suspender 
had  been  at  this  time  indebted  to  the  charger,  that  not  a  trace  of  such  a  debt  should  be 
found  from  beginning  to  end  of  this  account.  An  attempt  was  made  to  represent  an 
entry  of  25th  October  1828,  wherein  the  suspender  is  debited  with  '  interest  for  three 
'  months  on  L.290,  L.3,  12s.  6d.,'  as  if  this  had  been  interest  due  to  the  charger  in  his 
character  of  creditor.  But  the  Lord  Ordinary  reads  the  matter  otherwise,  for  there  is  a 
separate  entry  under  date  30th  August  1828,  wherein  the  suspender  is  credited — '  Ry 
'  cash,  paid  for  property,  L.290.'  Now,  the  property  having  been  entered  to  at  the 
previous  Whitsunday,  this  would  of  course  leave  in  August,  when  the  price  was  paid, 
three  months'  interest  unsettled.  It  is  that  interest  which  was  paid  by  the  charger  as 
the  suspender's  factor,  on  25th  October  1828,  which  is  the  interest  charged  in  his  account, 
and  now  attempted  to  be  explained  so  very  differently.  It  is  not  without  importance 
in  reference  to  this  to  observe,  that  not  another  entry  of  interest  is  to  be  found  during 
the  whole  remainder  of  the  seven  years  of  the  charger's  account. 

"  3.  There  is  a  third  production  of  not  less  moment  than  the  other  two.  It  is  a 
process  of  cessio  pursued  by  the  charger  in  the  year  1833,  and  in  which,  after  some 
opposition,  he  obtained  decree  on  6th  March  1834.  Now  if  the  charger,  as  he  now 
says,  was  then  the  suspender's  creditor,  he  was  bound  to  have  surrendered  and  made 
over  snch  debts  to  his  creditors  under  the  cessio.  But  he  made  no  such  surrender. 
There  is  no  trace  even  of  any  debt  due  to  him  by  the  suspender  in  his  list  of  funds.  On 
the  contrary,  he  cites  the  suspender  as  a  party  to  the  process  in  the  character  of  a 
creditor,  and  the  disposition  omnium  bonorum,  which  he  executes,  and  to  which  he 
makes  ^ith  as  a  complete  and  total  surrender  of  his  estate,  is  conceived  in  favour  of 
this  very  suspender,  *  for  himself  and  the  other  creditors.'  Surely  there  is  here  much 
requiring  explanation  if  the  bills  now  in  dispute  are  to  be  represented  only  as  renewals 
of  a  debt,  drawing  back  so  far  as  the  year  1828.  If  at  the  date  of  the  charger's  disposi- 
tion under  the  cessio,  he  was  truly  a  creditor  of  the  suspender's,  he  stands  divested  of 
that  very  deed,  and  the  suspender,  as  trustee  for  the  creditors,  became  creditor  in  his 
stead  for  the  general  behoof. 

**  There  are  other  minor  circumstances  of  suspicion  attending  the  present  case. 
But  to  justify  a  judicial  examination  of  the  charger,  it  is  thought  needless  to  go  farther. 

*'  liie  Lord  Ordinary  has  thought  it  proper  at  same  time  to  order  a  judicial  examina- 
tion of  the  suspender,  for  the  reason  explained  in  his  note  to  a  former  interlocutor,  and 
to  which,  in  a  case  of  weaker  suspicion  against  the  other  party,  he  might  have  been 
disposed  to  give  even  stronger  effect ;  on  a  principle  similar  to  that  which  appears  to 
have  actuated  the  Court  in  Barrie,  28th  November  1843." 

1  AtUhaniies  far  Li<««.— Pentland,  May  23,  1822,  (1  S.  &  D.  397) ;  Caimcross,  (2 
S.  &  D.  774);  Campbell  v.  Hill,  Nov.  29,  1826,  (5  S.  &  T>.  54);  Smith  v.  Stark,  Dec. 
16,  1831,  (10  S.  &  D.  150). 

Authorities  for  SmUh, — ^Tait  on  Evidence,  p.  291 ;  M'Master  v.  Brown,  Jan.  28, 
1829,  (7  S.  &  D.  p.  337);  Scott  v.  Dunn  and  Others,  May  13,  1837,  (15  S.  &  D.  p. 
924) ;  Lyon  v.  Butter,  Dec.  7,  1841,  (ante.  Vol.  IV.  p.  178) ;  Barry  v,  Tait,  Nov.  28, 
1844,  {afde,  VoL  VI.  p.  122). 
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I  am  aware  of  the  importance  of  the  question  raised  in  that  last  case  by  Lord 
Fullerton,  who  held  that  the  only  species  of  fraud  which  could  be  allowed  to  operate  as 
an  exception  from  the  rule,  was  fraud  in  the  original  contrivance  of  the  bill,  or  in  its 
acquisition  by  indorsation;  and  that  2l fraudulent  use  of  the  bill,  when  granted,  could 
not  be  received  in  any  case  as  a  relevant  allegation,  so  as  to  authorize  in  any  case  inquiry, 
except  by  writ  or  oath.  But  the  rest  of  the  Court  did  not  adopt  that  view,  nor  is  it 
reconcilable  with  the  articulate  interlocutor  of  the  Lord  Ordinary,  in  which  Lord 
Fullerton  concurred.  Although  I  cannot  find  the  reference,  I  have  a  strong  recollection 
tha£^  in  an  opinion  or  note,  my  brother,  liOrd  Moncreiff,  has  stated  very  decidedly  his 
opinion,  that  an  unfair  use  of  a  bill,  granted  for  a  different  purpose,  and  without  value, 
may  form  the  subject  of  inquiry.  That  was  the  view  of  the  Court  in  adhering  to  an 
interlocutor  of  Lord  Corehouse,  allowing  inquiry  in  McDonald  v.  Langton,  Dec.  23, 1836, 
I  refer  to  these  cases  not  as  all  similar  in  circumstances,  but  merely  to  show  that  the 
rule  is  not  inflexible — *'  to  be  blindly  enforced,"  as  was  said  in  the  House  of  Lords  in 
Hunter^s  case ;  or  that  the  only  exceptions  are  in  case  of  allegations  of  fraud  as  to  the 
original  contrivance  of  the  bilL 

[270]  But,  on  the  other  hand,  the  exceptions  must  be  rare  and  singular. 

In  this  case,  after  much  consideration,  I  am  disposed  to  allow  a  proof  before  answer 
of  the  allegations  in  the  condescendence  and  answers,  and  the  later  papers.  I  do  not 
wish  to  dwell  on  the  averments  and  admissions,  which  appear  to  warrant  this  result, 
because,  as  the  proof  will  be  before  answer,  to  do  so  might  prejudice  the  ultimate  opinion 
on  the  facts  when  fully  expiscated.  I  am  not  prepared  to  say  as  yet,  that  even  if  all 
the  averments  of  the  charger  are  disproved,  the  suspender's  case  will  be  made  out ;  but 
at  present  the  case  seems  to  warrant  inquiry,  looking  to  the  circumstances  of  the  charger 
not  long  before,  and  that  his  cessio  has  never  been  wound  up — to  the  destruction  of  the 
bill-book,  and  the  averment  that  both  of  the  bills  were  renewals  of  former  ones.  If  so^ 
the  former  ones  must,  I  suppose,  have  been  discounted,  else  from  the  dates  there  was  no 
occasion  for  renewals  at  all  as  between  drawer  and  acceptor. 

In  allowing  the  proof  before  answer,  I  go  entirely  upon  the  special  state  of  the  aver- 
ments in  this  record,  and  the  particular  admissions  of  the  charger.  I  cannot  conceive 
that  the  case  can  be  applied  in  others  with  any  risk  to  the  general  rule.  It  can  only  be 
said  to  be  a  case  in  which  a  proof  before  answer  was  allowed  with  great  difficulty,  and 
solely  in  respect  of  the  special  circumstances  in  which  the  case,  at  this  stage  of  the  pro- 
ceedings, was  presented  to  the  Court. 

The  declaration  before  the  Sherifif,  we  ought,  in  my  opinion,  to  direct  to  be  with- 
drawn. I  do  not  go  on  it,  and  I  think  it  should  not  form  any  part  of  the  evidence  when 
the  case  is  ultimately  to  come  before  us.  I  wish  that  the  competency  of  founding  on 
that  declaration  had  been  separately  raised  at  an  earlier  step,  for  I  am  not  satisfied  that 
the  charger's  case  has  not  been  unduly  prejudiced  by  it.  The  view  of  the  Lord  Ordinary 
is  mainly  founded  on  that  declaration. 

Lord  Mbdwtn. — I  concur  in  holding  that  the  rule  of  law  is  aU  but  inflexible.  All 
that  I  will  say  in  the  present  case  is,  that  it  is  one  of  grave  suspicion,  and  I  therefore 
concur  with  your  Lordship. 

Lord  Monorbiff. — ^Though  I  cannot  just  assent  to  the  course  taken  by  the  Lord 
Ordinary,  of  allowing  a  judicial  examination,  which  I  think  liable  to  many  objections, 
I  am  of  opinion  that  the  statements  here  made  are  of  a  very  pointed  nature,  to  infer  at 
least  very  strong  suspicion  of  great  fraud  in  regard  to  the  bill  charged  on,  and  that  the 
Court  is  called  upon  to  look  very  narrowly  into  the  matter,  before  they  leave  it  all  to 
depend  on  the  oath  of  the  charger. 

I  throw  entirely  out  of  view  all  that  is  said  to  have  occurred  in  the  criminal  proce- 
dure. We  cannot  attend  to  that,  or  give  any  weight  to  what  is  said  to  have  been 
declared  by  the  charger  in  those  circumstances,  although  the  facts  as  to  the  book  abstracted 
may  easily  be  proved.  The  allegation  of  forgery  made  in  this  process,  and  those  departed 
from,  is  not  favourable  to  the  case  of  the  suspender.  Notwithstanding,  the  state- 
ments here  made  are  of  a  formidable  nature,  and  if  proved,  would  go  far  to  establish  a 
deliberate  scheme  of  fraud,  to  which  the  Court  ought  not  to  lend  itself.  In  this  state 
of  the  case,  thinking  that  some  inquiry  is  indispensably  necessary,  and  that  the  oflfois  of 
proof  are  very  pointed,  I  am  of  opinion,  that,  without  at  all  superseding  or  infringing  on 
the  general  rule  of  the  law,  we  ought  here»  before  answer  on  the  state  of  the  case  other- 
wise, to  allow  a  proof  by  commission  of  the  facts  averred  by  either  party,  to  be  judged 
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of  by  tbe  Court  iteelf,  before  they  detormine  what  farther  course  nhould  be  pursued. 
And  being  of  this  opinion,  I  do  not  think  it  expedient  at  present  to  enter  into  the  de- 
[271]  -tails  of  the  facts  averred  Only  it  must  be  apparent  to  every  one,  that  the  strange 
disappearance  of  the  bill-book  alone  affords  the  strongest  ground  for  caution,  and  the 
strictest  inquiry  by  the  Court ;  and  the  nature  of  the  stamps  also  gives  great  probability 
to  the  other  statements  made  by  the  suspender. 

In  agreeing  to  eJlow  proof  before  answer,  I  do  not  think  that  we  at  all  infringe  the 
general  rule  of  law,  that  the  allegation  of  no  value  in  a  bill  can  only  be  proved  seripto 
vel  jvramento.    The  case  here  is  very  different  from  the  ordinary  state  of  such  a  question. 

LoBD  CoGKBURN. — I  am  of  the  same  opinion.  I  think  it  is  the  only  course  that 
could  be  taken  in  this  case.  I  should  be  sorry  to  infringe  upon  the  general  rule  of  law. 
I  agree  also  as  to  the  declaration.  I  may  say  that  I  think  it  inadmissible,  independent 
of  any  objection  that  might  be  made  by  the  Lord  Advocate. 

The  Court  accordingly,  before  answer,  allowed  parties  a  proof  hinc  inde  of  their 
respective  averments  in  the  record,  and  additional  statements  and  answers;  grant 
warranty  &c ;  and  further  direct  the  declaration  before  the  Sheriff  of  James  Smith, 
defender  and  respondent,  to  be  withdrawn  from  process. 

[Sequel,  9  D.  737.] 


No.  84.  vm.  Dunlop  283.    12  Dec.  1845.     2nd  Div.— Lord  Justice-Clerk. 

Spencer  Sutherland  and  Company,  Advocators  and  Defenders. — 

RviherfwA — Neaves. 

John  Hay,  Respondent  and  Pursuer. — Ld,-Adv,  M'NeUl — Patton. 

Lectse — Bei  Interventus, — An  informal  missive  of  lease  held  to  have  been  validated  by 
ret  inierventus  on  the  part  of  the  landlord,  so  as  to  prevent  the  tenant  from  resiling. 

Mr.  Hay  of  Letham  brought  an  action  against  Spencer  Sutherland  and  Company, 
harbour-contractors,  Arbroath,  for  the  sum  of  L.130,  being  the  rent  of  twenty  imperial 
poles  of  a  quarry,  of  which  he  was  proprietor,  and  of  certain  houses  and  lands  adjoining, 
of  which  he  alleged  Spencer  Sutherland  and  Company  had  taken  a  lease  from  him  for  a 
year.  Two  separate  summonses  had  been  raised  by  Mr.  Hay  for  the  termly  instalments 
of  the  rent  as  they  fell  due — ^in  the  one  case  founding  simply  upon  a  missive  of  lease 
which  had  been  entered  into  between  the  parties — and,  in  the  other  summons,  narrating 
that  the  endurance  of  the  lease  being  only  for  a  year,  the  bargain  had  been  made 
▼erbally,  and,  at  the  time  it  was  concluded,  the  terms  of  it  had  been  recorded  in  the 
missiYe. 

The  case  was  tried  before  a  jury  under  the  following  issue : — 

''It  being  admitted  that  the  pursuer  is  proprietor  of  the  quarry  called  Letham 
Quarry,  and  pertinents — 

"Whether,  on  or  about  the  10th  day  of  February  1841,  the  pursuer  let  to  the 
defenders  twenty  imperial  poles  of  the  said  quarry  and  pertinents  from  the  10th 
Febmaij  1841  to  the  next  term  of  Candlemas  1842,  at  L.6,  lOs.  per  imperial  pole ;  and 
whether  the  said  defenders  are  addebted  and  owing  the  sum  of  L.130,  or  any  part 
thereof,  with  interest  thereon,  as  the  sum  payable  under  said  agreement?" 

At  the  trial,  Mr.  Hay  gave  in  evidence  the  missive  of  lease,  which  was  in  these 
terms: — 

"Minute  of  Lease  to  be  entered  into  for  Letham  Quarry,  1841,  between  John  Hay 
of  Letham  and  Spencer  Sutherland  and  Co.,  Harbour-Contractors,  Arbroath. 

"  The  said  J.  Hay  to  let  twenty  imperial  poles  of  the  quarry  to  the  said  S*  Sutherland, 
for  the  sum  of  six  pounds  ten  shillings  sterling  per  imperial  pole,  to  be  pointed  out  by 
and  measured  in  Mr.  H's  presence,  or  of  his  grieve.  The  said  S.  Sutherland  to  clear  out 
the  quarry  to  the  bottom  rock,  and  leave  it  free  of  rubbish,  and  in  a  fit  and  working 
condition  for  any  incoming  tenant ;  also  to  put  in  a  three  horse-power  steam-  [284]  -pump, 
and  work  the  quarry  at  least  three  feet  deeper  than  was  done  by  Messrs.  Graham  and 
Forbeei  the  last  tenants ;  also  to  furnish  the  proprietor  or  his  tenants  with  stones  for 
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furrow  or  other  drains,  at  fourpence  per  ton ;  said  twenty  poles  to  be  quarried  on  or 
before  the  let  February  next.  The  rent  to  be  paid  quarterly,  in  advance,  same  as  done 
by  Messrs.  Graham  and  Forbes,  the  houses  and  land  included,  but  farmed  as  the  pro- 
prietor shall  lay  down.  This  lease  being  always  land,  houses  and  quarry,  to  expire  at 
Candlemas  1842.  The  way  in  which  the  rubbish  is  to  be  laid  down  to  be  settled  after 
Mr.  Hay  meets  the  neighbouring  tenants. 

"Signed  at  Letham  Grange,  this  10  Feb.  1841,  in  presence  of  Mr.  Donald  Mackay, 
builder,  and  B.  Kiikaldy,  grieve  to  the  said  John  Hay. 

"  J.  Hat. 

"  Spbnoeb  Suthbrlakd  &  Ck>. 

<*  Don.  Mackay,  jun.,  witness, 
"  Robert  Kirkaldy,  tninesa" 

This  missive  was  in  the  handwriting  of  Mr.  Hay,  and  was  in  some  parts  deleted  and 
interlined. 

Mr.  Hay  further  proved  by  witnesses,  that  after  some  communings  together,  the 
parties  had  come  to  terms  about  the  quarry,  and  the  above  minute  had  then  been 
extended :  that  after  this,  Sutherland,  one  of  the  defenders,  had  made  an  appointment 
with  the  party  who  were  acting  on  behalf  of  Mr.  Hay,  to  come  to  the  quarry  to  have  the 
part  of  it  he  wished  to  work  measured  off,  but  that  he  did  not  come,  alleging  eventually 
as  an  excuse  the  uncertainty  of  the  quality  of  the  stone  for  the  construction  of  sea- 
works,  and  Sutherland  and  Company  never  took  possession  of  the  quarry :  that  previous 
to  the  bargain  with  Sutherland  and  Company,  it  had  been  known  that  the  quarry  was 
to  let,  and  parties  had  been  enquiring  about  it ;  and  that  afterwards  it  was  given  out 
by  the  person  in  charge  of  the  quarry,  to  those  who  knew  about  it,  that  it  had  been  let : 
that  there  were  some  houses  adjoining  the  quarry  occupied  by  the  Ia1x)urer8  as  tenants 
at  will,  and,  when  the  quarry  was  taken,  notice  was  given  to  them  by  the  ground-officer 
to  remove,  which  they  agreed  to  do  when  required  by  the  tenants  of  the  quarry,  and 
subsequently  did,  about  the  Whitsunday  and  harvest  respectively  of  the  same  year.  It 
further  appeared  that  some  ground  which  formed  a  pertinent  of,  and  had  been  let  along 
with  the  quarry,  was  not  cultivated  that  year,  and  that  the  garden  of  one  of  the  tenants 
at  will  had  not  been  dug,  in  consequence  of  the  ground-officer  having  renewed  the 
notice  to  quit.  From  a  letter  of  the  defenders,  of  26th  May  1841,  in  reply  to  a  demand 
by  Mr.  Hay  for  a  half-year's  rent,  it  appeared  that  they  were  aware  that  the  ground 
connected  with  the  quarry  had  not  been  cultivated. 

[286]  The  above  missive  had  been  given  in  evidence  and  read  to  the  jury.  It  had 
been  objected  to  by  the  defender  as  not  being  probative  or  tested,  and  as  being  vitiated, 
and  not  evidence  of  the  bargain,  and  an  exception  had  been  taken  to  its  admissibility. 
It  was  then  noted  by  the  presiding  Judge,  that  the  pursuer  was  ready  to  prove  that  the 
bargain  made  verbally  between  the  parties,  was  to  the  effect  generally  of  the  written 
agreement,  if  the  Court  had  rejected  that  document  as  one  which  could  not  be  read  to 
the  jury ;  and  it  was  agreed  that  the  case  should  be  disposed  of  on  that  footing,  if  the 
Court  held  the  agreement  not  competent  evidence. 

The  defenders  then  submitted  in  point  of  law,  according  to  the  notes  of  the  presiding 
Judge ; — 

Ist,  That  the  case  must  rest  on  the  writing. 

2d,  That  the  missive  was  not  evidence  to  go  at  all  to  the  jury,  nor  as  a  binding 
bargain,  without  m  interveniua  ;  1.  As  they  did  reduce  it  into  writing,  and  writing  must 
decide.  2.  That  it  was  not  an  ordinary  lease,  but  an  alienation  of  rock ;  and  3.  That 
the  transaction  contained  stipulations  which  could  only  be  proved  by  a  probative 
writing. 

3d,  Further,  the  defenders  objected  to  the  missive,  in  the  view  of  its  being  held  to 
be  supported  by  rei  intervenitUj  because  it  was  not  capable  of  being  supported  by  rei 
interverUus,  as  the  bargain  was  not  specific  in  gremioy  as  only  a  part  was  to  be  let^  and 
that  part  was  not  specified  in  the  missive,  which  was  too  vague ;  and  the  subject  to  be 
let  was  not  made  specific,  and  therefore  the  bargain  was  not  complete,  and  the  refusal  to 
go  to  get  the  quarry  measured  could  not  make  the  bargain ;  also  other  things  were  not 
fixed — e,g,  the  way  of  laying  down  rubbish.     Hence  the  agreement  was  not  concluded. 

4th,  As  to  m  interventus,  Mr.  Neaves  contended,  in  point  of  law,  that  there  was 
locus  penitentioBy  and  nothing  proved  is  sufficient  in  law  to  bar  the  locus  penUentim.    The 
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party  was  entitled  to  change  his  mind.    Nothing  done  hy  Mr.  Hay  is  proved,  so  as  to 
proye  ret  itUervenius,     There  was  no  case  in  that  view  to  go  to  the  jury  at  alL 

5th,  Mr.  Neaves  suhmitted,  on  the  record,  on  the  nature  of  the  bargain,  by  its  con- 
struction, and  the  demand  for  the  total  rent,  without  any  offer  to  give  access  to  the 
quarry  after  Candlemas  1842,  that  the  pursuer  was  not  entitled  in  law  to  a  veidict :  the 
stone  is  retained,  and  he  gives  us  no  part  of  it ;  and  he  is  not  entitled  to  claim  any  rent, 
or  to  ask  it  as  the  amount  of  his  loss,  which  he  has  not  proved. 

The  jury  found  for  the  pursuer,  ''  with  leave  to  the  defenders  to  move  the  Court  to 
enter  up  the  verdict  for  them,  upon  all  or  any  of  the  grounds  of  law  appearing  in  the 
Judge's  notes,  as  applicable  to  the  facts  appearing  in  these  notes." 

The  defenders  pleaded ; — 

The  missive  founded  on  being  informal,  and  not  authenticated  in  terms  of  law,  could 
not  support  the  pursuer's  claim,  unless  it  could  be  shown  [286]  that  it  had  been  followed 
by  rei  inierverUua.  It  had  not  been  proved,  and  was  not  even  alleged,  that  there  had 
been  any  acts  amounting  to  rei  interventus  upon  the  part  of  the  defenders,  the  alleged 
tenants,  such  as  by  taking  possession  of  the  subjects  said  to  have  been  let,  or  otherwise. 
On  the  contrary,  Uie  acts  of  rei  interventua  attempted  to  be  substantiated,  such  as  the 
removal  of  the  tenants,  and  the  intimating  that  the  quarry  had  been  let,  were  all  upon 
the  part  of  the  landlord,  who  was  making  the  claim,  and  were  not  even  alleged  to  have 
been  done  with  the  knowledge  of  the  defenders.  This  was  not  su£Scient  to  bind  the 
defenders.  Further,  the  acts  said  to  have  been  done  by  the  landlord,  did  not  in  them- 
selves amount  to  rei  itUerventus, 

It  was  further  contended  by  the  defenders,  that  as  the  stone  in  the  quarry  had  not 
been  worked  by  the  defenders,  but  still  remained  with  the  pursuer,  and  as  he  did  not 
offer  to  give  access  to  it  now,  he  was  not  entitled  to  claim  the  whole  rent^ 

The  pursuer,  pleaded ; — 

That  the  lease  had  been  completed  by  the  verbal  bargain  between  the  parties ;  and, 
being  only  for  one  year,  the  contract,  and  the  various  stipulations  connected  with  it 
might  competently  be  proved  by  paiole.  The  case  was  not  altered  by  the  circumstances 
of  the  parties  having  made  a  written  memorandum  of  its  terms.  But,  even  on  the 
assumption  that  the  missive  was  to  be  held  as  having  superseded  the  verbal  contract,  and 
that  it  was  an  imperfect  document,  it  had  been  validated  rei  interueniu.  It  was  sufficient 
rei  inierverUus  that  the  pursuer  had,  in  the  conduct  of  his  own  affairs,  in  reference 
to  the  subject  let^  acted  upon  the  faith  of  the  missive.  But,  further,  in  doing 
so,  he  had  suffered  direct  loss.  Upon  being  let  to  the  defender,  the  quarry  had 
been  withdrawn  from  the  market;  and  the  ground  connected  with  it  had  been  left 
uncultivated  during  that  year.  Where  either  of  the  parties  to  a  contract,  in  follow- 
ing it  out,  had  to  any  extent  suffered  a  loss,  that  constituted  a  complete  rei 
inierverUus, 

Lord  Mbdwtn. — ^The  parties  here,  although  they  might  have  stood,  if  they  had 
chosen,  upon  the  verbal  agreement,  have  reduced  this  contract  to  writing,  and  signed  it 
before  witnesses.  It  is  not,  therefore,  a  mere  memorandum,  but  rather  an  attempt  to 
make  a  regular  written  lease.  It  is  not  properly  authenticated,  but  I  think  that  quite 
enough  has  passed  to  validate  it.  There  may  be  complete  rei  interventvs^  although  not 
done  by  the  party  wishing  to  resile ;  and  what  the  landlord  has  done  here  is,  I  think, 
sufficient  to  bar  tfie  tenant  from  drawing  back.  The  quarry  was  taken  out  of  the 
market — the  subtenant's  garden,  [287]  and  the  other  ground  connected  with  the  quarry, 
were  left  uncultivated.  Suppose  the  case  of  an  agreement  to  let  a  house,  following 
which,  the  ticket  is  taken  down,  and  that  the  party  who  has  agreed  to  take  it  knows 
that  this  has  been  done,  and  does  not  immediately  intimate  to  the  landlord  that  he 
means  to  resile,  but  allows  the  opportunity  of  letting  the  house  to  be  lost,  can  it  be 
said  that  he  is  not  bound  by  what  he  has  allowed  the  other  party  to  do  ?    But,  further. 


1  AutharUies  far  Z>e/WM?er«.— Hunter's  Landlord  and  Tenant,  last  Edit.,  Vol.  I.  pp. 
362,  415,  426 ;  Dunmore  Coal  Company,  Feb.  1,  1811,  (F.C.) ;  Johnston  v.  Grant,  Feb. 
28,  1844,  (aifde.  Vol  VI.  p.  875) ;  Ballantine  v.  Carter,  Jan.  21,  1842,  {pmie.  Vol.  IV. 
p.  419) :  Bell's  Illustrations,  Vol.  I.  pp.  29,  30.  ^     ^ 

AtdTun^ies  for  Pi*r«Mer».— Campbell  v.  M'Lachlan,  (Mor.  12,286) ;  Hunter's  Land- 
lord and  Tenant,  Vol.  I.  p.  350. 
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I  think  that  there  was,  to  some  extent^  ret  tntervenius  on  the  part  of  the  defenders,  and 
that  one  of  the  partners  agreeing  to  go  oat  with  the  person  acting  for  the  landlord  to 
measure  off  the  portion  of  the  quarry  to  he  worked,  was,  in  a  sense,  acting  as  tenant.  I 
do  not  think  that  the  landlord  can  he  hound  to  give  the  tenant  access  to  the  quarry  now, 
having  heen  prepared  to  do  so  at  the  time  stipulated. 

LoRi)  MoNOBBiFF. — I  am  satisfied  that  the  view  your  Lordship  has  taken  is  correct. 
The  question  regards  a  lease  for  one  year,  which  may  he  proved  hy  parole.  I  cannot 
see  that  the  situation  of  the  party  seeking  to  prove  it  is  to  he  made  worse,  hecause  the 
parties  had  made  a  note  of  its  terms  at  the  time.  The  missive  which  they  have  drawn 
out  is  more  formal  than  many  that  have  heen  sustained,  when  followed  hy  rei  ifUervenius. 
But  it  has  heen  said,  that  the  m  interventus  must  he  upon  the  side  of  the  party  who 
seeks  to  resile,  so  as  to  hind  him.  I  am  not  at  all  convinced  of  that.  The  case  which 
Lord  Medwyn  has  put,  of  the  house  from  which  the  ticket  has  heen  taken  down,  is  in 
point.  If  the  house,  after  that,  stands  empty,  ready  for  the  tenant  to  take  poflBeflrion, 
there  is,  in  that  case,  rei  intervenitu  upon  the  contract,  although  the  tenant  may  have 
done  nothing,  and  he  will  not  then  he  entitled  to  resile.  Accordingly,  in  the  present 
case,  the  landlord  had  warned  and  removed  the  subtenants,  and  the  land  connected  with 
the  quarry  had  heen  suffered  to  remain  uncultivated.  Was  not  this  rei  tntervenius  f 
Of  this  last  circumstance,  it  is  plain  that  the  defenders  were  aware,  from  their  letter  of 
26th  May.  I  was  at  first  struck  with  the  argument  as  to  the  stone  remaining  still  with 
the  pursuer  unwrought ;  but  it  is,  I  think,  a  good  answer,  that  there  appears  to  be  a 
considerable  quantity  of  it,  more  than  enough  to  last  a  lifetime,  and  that  the  pursuer 
has  lost  a  year's  produce  of  it. 

Lord  Cockburk. — I  am  of  the  same  opinion. 

Lord  Justigb-Clerk. — I  also  concur.  It  is  not  necessary,  in  questions  between 
landlord  and  tenant,  that  the  acts  constituting  rei  tnierventue  should  be  solely  upon  the 
part  of  the  tenant,  in  order  to  bar  him  from  resiling.  There  are  certain  acts  which  the 
landlord  is  bound  to  do — and  preparations  he  must  make,  in  the  view  of  the  tenant 
entering  upon  the  subjects,  and  upon  the  faith  of  the  latter  not  drawing  back  from  the 
agreement.  These  may  amount  to  complete  rei  inierventus,  so  as  to  bar  the  tenant 
from  resiling. 

The  Court  accordingly  refused  the  defenders'  motion. 


No.  35.  VJULL.  Dunlop  288.      18  Deo.  1845.     2nd  Div.— Lord  Cuninghame. 

Charles  Morton,  Factor  Loco  Tutoris  to  Mary  and  Thomas  Coolky, 

Pursuer. — Maitland — Macfarlane, 

Edinburgh  and  Glasgow  Railway  Company,  Defenders. — 

Rvjtherfurd — Penriey, 

Reparation — AMythment — Issue—  [Measure  of  Damages — Metent  of  CvHp^], — In  an  action 
of  assythment  and  damages,  by  the  children  of  a  party  who  had  been  killed  by  an 
accident  on  a  railway,  the  defenders,  the  railway  company,  with  the  view  of  exclud- 
ing from  the  consideration  of  the  jury  evidence  as  to  the  alleged  oulpable  negligence 
through  which  the  accident  c»ccurred,  proposed  an  issue  with  the  admission  that  the 
accident  had  been  caused  by  negligence  for  which  they  were  liable,  and  putting  to 
the  jury  the  question  only  of  the  amount  of  damages ; — Held  (by  a  majority  of  both 
Divisions  of  the  Court)  that  the  extent  of  culpa  on  the  part  of  the  defenders  was  a 
proper  element  for  the  jury  to  consider  in  assessing  damages,  and  that  the  pursuers 
were  entitled  to  the  ordinary  form  of  issue,  putting  the  question  of — whether  the 
death  in  question  was  caused  by  the  negligence  of  the  defenders,  to  the  pursuers'  loss 
and  damage. 

Charles  Morton,  W.8.,  as  interim  factor  loco  tutoris  to  Mary  and  Thomas  Cooley, 
brought  an  action  of  assythment  and  damages  against  the  Edinburgh  and  Glasgow 
Eailway  Company,  on  account  of  the  death  of  Thomas  Cooley,  father  of  the  pursners, 
by  an  accident  while  he  was  travelling  as  a  passenger  by  the  railway.  The  summons 
set  forth,  that  the  deceased  having  had  occasion,  upon  the  19th  May  1845,  to  proceed 
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with  speed  from  Glasgow  to  Edinburgh,  had  applied  to  the  Eailway  Company  for  a 
special  train,  and  had  been  dispatched  by  them  in  a  carriage  with  a  locomotive  engine 
which  was  defective  in  its  tubes,  fire-box,  and  machinery,  and  was  otherwise  unfit  to 
perform  the  intended  journey.  That,  further,  no  proper  lamps  were  taken  along  with 
the  train,  although,  from  the  hour  at  which  it  started,  and  the  inefficiency  of  the  engine, 
there  was  a  probability  of  it  not  reaching  its  destination  before  dark,  or  before  it  was 
overtaken  by  the  next  prdinary  train.  That,  after  the  special  train  had  started,  and  it 
was  found  that  it  could  not  proceed  with  sufficient  speed,  so  as  to  reach  Edinburgh 
before  dark,  or  before  the  next  ordinary  train  from  Glasgow  came  up,  the  persons  in 
charge  of  it  had  not  obtained  lamps  at  any  of  the  stations ;  and  also  failed  to  direct  any 
of  the  officers  of  the  company  at  the  stations  to  warn  those  in  charge  of  the  succeeding 
train  that  the  special  train  was  before ;  or  to  take  it  off  the  line  of  rails  upon  which 
the  succeeding  train  was  following.  That  when  the  special  train  had,  in  these  circum- 
stances, reached  the  part  of  the  line  nearly  opposite  to  Gorstorphine,  late  in  the  evening, 
and  there  had  stopped,  or  was  moving  only  at  a  slow  rate,  it  was  violently  struck  by 
the  succeeding  train,  and  the  carriage  in  which  Cooley  was  seated  was  stove  in  and 
broken,  and  he  himself  killed. 

[289]  The  summons  further  set  forth,  that  the  pursuer  Mary  Cooley  was  about 
seven  years,  and  Thomas  Cooley  about  eleven  months  old.  That^  in  consequence  of  the 
death  of  their  father  in  the  circumstances  detailed,  the  children  had  been  left  wholly 
destitute  and  unprovided  for,  and  their  prospects  in  life  blasted.  That,  by  the  death 
of  their  father,  they  had  been  deprived  of  his  parental  care,  protection,  and  support, 
and  had  likewise  suffered  grievously  in  their  feelings.  The  summons  concluded  for 
payment)  " in  name  of  assythment,  or  damages,  or  reparation,  and  in  modumaolatii^  of 
the  sum  of  L.5000,"  &c. 

In  their  defences,  the  Railway  Company  admitted  that  the  accident  had  arisen  from 
the  culpable  negligence  of  persons  in  their  employment,  and  for  whom  they  were 
legally  responsible.  They  also  admitted  their  liability  in  damages,  and  made  a  tender 
of  the  sum  of  L.1000. 

The  following  issue  was  prepared  by  the  Jury-clerks : — 

"  It  being  admitted,  that  on  or  about  the  19th  day  of  May  1845,  the  said  deceased 
Thomas  Cooley  was  killed,  while  passing  from  Glasgow  to  Edinburgh,  in  a  railway 
carriage  belonging  to  the  defenders, — 

"  Whether  the  death  of  the  said  Thomas  Cooley  was  caused  by  fault,  negligence,  or 
want  of  skill,  on  the  part  of  the  defenders,  or  another,  in  their  employment^  and  for 
whom  they  were,  and  are,  responsible,  to  the  loss,  ii]jury,  and  damage  of  the  said  Mary 
Cooley  and  Thomas  Cooley,  or  either  of  them  ? 

"  Damages  laid  at  L.5000." 

The  defenders,  the  Railway  Company,  then  proposed  that  for  this  the  following 
issue  should  be  substituted : — 

**It  being  admitted,  that  on  or  about  the  19th  day  of  May  1845,  the  said  deceased 
Thomas  Cooley  was  killed,  while  passing  from  Glasgow  to  Edinburgh,  in  a  railway 
carriage  belonging  to  the  defenders, — 

"  It  being  also  admitted  that  the  death  of  the  said  Thomas  Cooley  was  caused  by 
fault,  negligence,  or  want  of  skill,  on  the  part  of  persons  in  the  employment  of  the 
defenders,  and  for  whom  they  are  responsible,  to  the  loss,  injury,  and  damage  of  the 
said  Mary  Cooley  and  Thomas  Cooley, — 

*'  What  is  the  amount  of  the  said  loss,  injury,  and  damage?" 

The  Lord  Ordinary,  "  in  respect  that  the  parties  propose  separate  issues,  and  that 
the  facte  have  been  the  subject  of  other  proceedings  known  to  the  Court,^  makes 
avizandum  with  the  case  to  the  Second  Division." 

Their  Lordships  of  the  Second  Division  appointed  the  case  to  be  argued  before  both 
Divisions  of  the  Court. 

[290]  ButJierfurdy  for  the  Railway  Company,  argued ; — The  form  of  issue  proposed 
by  the  defenders  was  the  fairest  for  trying  the  case.  In  the  issue  given  to  the  pursuers, 
it  was  proposed  to  raise  the  question  of  the  liability  of  the  defenders,  as  well  as  the 


^  Viz. — in  the  Court  of  Justiciary. 
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I  think  that  there  was,  to  some  extent^  ret  intervenius  on  the  part  of  the  defenders,  and 
that  one  of  the  partners  agreeing  to  go  oat  with  the  person  acting  for  the  landlord  to 
measure  off  the  portion  of  the  quarry  to  he  worked,  was,  in  a  sense,  acting  as  tenant  I 
do  not  think  that  the  landlord  can  be  bound  to  give  the  tenant  access  to  the  quarry  now, 
having  been  prepared  to  do  so  at  the  time  stipulated. 

Lord  Monobbiff. — I  am  satisfied  that  the  view  your  Lordship  has  taken  is  correct. 
The  question  regards  a  lease  for  one  year,  which  may  be  proved  by  parole.  I  cannot 
see  that  the  situation  of  the  party  seeking  to  prove  it  is  to  be  made  worse,  because  the 
parties  had  made  a  note  of  its  terms  at  the  time.  The  missive  which  they  have  drawn 
out  is  more  formal  than  many  that  have  been  sustained,  when  followed  by  rei  iniervenhu. 
But  it  has  been  said,  that  the  rei  interventus  must  be  upon  the  side  of  the  party  who 
seeks  to  resile,  so  as  to  bind  him.  I  am  not  at  all  convinced  of  that  The  case  which 
Lord  Medwyn  has  put,  of  the  house  from  which  the  ticket  has  been  taken  down,  is  in 
point.  If  the  house,  after  that,  stands  empty,  ready  for  the  tenant  to  take  poesoeBion, 
there  is,  in  that  case,  rei  interventus  upon  the  contract,  although  the  tenant  may  have 
done  nothing,  and  he  will  not  then  he  entitled  to  resile.  Accordingly,  in  the  present 
case,  the  landlord  had  warned  and  removed  the  subtenants,  and  the  land  connected  with 
the  quarry  had  been  suffered  to  remain  uncultivated.  Was  not  this  rei  interventus  f 
Of  this  last  circumstance,  it  is  plain  that  the  defenders  were  aware,  from  their  letter  of 
26th  May.  I  was  at  first  struck  with  the  argument  as  to  the  stone  remaining  still  with 
the  pursuer  unwrought ;  but  it  is,  I  think,  a  good  answer,  that  there  appears  to  be  a 
considerable  quantity  of  it,  more  than  enough  to  last  a  lifetime,  and  that  the  pursuer 
has  lost  a  year's  produce  oif  it 

Lord  Cookburk. — I  am  of  the  same  opinion. 

Lord  Justice-Clerk. — ^I  also  concur.  It  is  not  necessary,  in  questions  between 
landlord  and  tenant,  that  the  acts  constituting  rei  interventue  should  be  solely  upon  the 
part  of  the  tenant,  in  order  to  bar  him  from  resiling.  There  are  certain  acts  which  the 
landlord  is  bound  to  do — and  preparations  he  must  make,  in  the  view  of  the  tenant 
entering  upon  the  subjects,  and  upon  the  faith  of  the  latter  not  drawing  back  from  the 
agreement  These  may  amount  to  complete  rei  interventus^  so  as  to  bar  the  tenant 
from  resiling. 

The  Court  accordingly  refused  the  defenders'  motion. 


No.  36.  VJLLL.  Dirnlop  288.     18  Dec.  1845.    2nd  Div.— Lord  Cuninghame. 

Charles  Morton,  Factor  Loco  Tutoris  to  Mary  and  Thomas  Coolky, 

Pursuer. — MaUland — Macfarlane. 

Edinburgh  and  Glasgow  Railway  Company,  Defenders. — 

Rviherfurd — Penriey, 

Reparation — Assythment — Issue—  [Measure  of  Damages — Extent  of  Qvlip8L\, — In  an  action 
of  assythment  and  damages,  by  the  childiren  of  a  party  who  had  been  killed  by  an 
accident  on  a  railway,  the  defenders,  the  railway  company,  with  the  view  of  exclud- 
ing from  the  consideration  of  the  jury  evidence  as  to  the  aUeged  culpable  negligence 
through  which  the  accident  c»ccurred,  proposed  an  issue  with  the  admission  that  the 
accident  had  been  caused  by  negligence  for  which  they  were  liable,  and  putting  to 
the  jury  the  question  only  of  the  amount  of  damages  j — Held  (by  a  majority  of  both 
Divisions  of  the  Court)  that  the  extent  of  cvUpa  on  the  part  of  the  defenders  was  a 
proper  element  for  the  jury  to  consider  in  assessing  damages,  and  that  the  pursuers 
were  entitled  to  the  ordinary  form  of  issue,  putting  the  question  of — whether  the 
death  in  question  was  caused  by  the  negligence  of  the  defenders,  to  the  pursuers'  loss 
and  damage. 

Charles  Morton,  W.8.,  as  interim  factor  loco  tutoris  to  Mary  and  Thomas  Cooley, 
brought  an  action  of  assythment  and  damages  against  the  Edinburgh  and  Glasgow 
Eailway  Company,  on  account  of  the  death  of  Thomas  Cooley,  father  of  the  purauers, 
by  an  accident  while  he  was  travelling  as  a  passenger  by  the  railway.  The  summons 
set  forth,  that  the  deceased  having  had  occasion,  upon  the  19th  May  ISiS,  to  proceed 
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with  speed  from  Glasgow  to  Edinburgh,  had  applied  to  the  Eailway  Company  for  a 
special  train,  and  had  been  dispatched  by  them  in  a  carriage  with  a  locomotive  engine 
which  was  defective  in  its  tubes,  fire-box,  and  machinery,  and  was  otherwise  unfit  to 
perform  the  intended  journey.  That,  further,  no  proper  lamps  were  taken  along  with 
the  train,  although,  from  the  hour  at  which  it  started,  and  the  inefficiency  of  the  engine, 
there  was  a  probability  of  it  not  reaching  its  destination  before  dark,  or  before  it  was 
overtaken  by  the  next  prdinary  train.  That,  after  the  special  train  had  started,  and  it 
was  found  that  it  could  not  proceed  with  sufficient  speed,  so  as  to  reach  Edinburgh 
before  dark,  or  before  the  next  ordinary  train  from  Glasgow  came  up,  the  persons  in 
charge  of  it  had  not  obtained  lamps  at  any  of  the  stations ;  and  also  failed  to  direct  any 
of  the  officers  of  the  company  at  the  stations  to  warn  those  in  charge  of  the  succeeding 
train  that  the  special  train  was  before ;  or  to  take  it  off  the  line  of  rails  upon  which 
the  succeeding  train  was  following.  That  when  the  special  train  had,  in  these  circum- 
stances, reached  the  part  of  the  line  uearly  opposite  to  Corstorphine,  late  in  the  evening, 
and  there  had  stopped,  or  was  moving  only  at  a  slow  rate,  it  was  violently  struck  by 
the  succeeding  train,  and  the  carriage  in  which  Cooley  was  seated  was  stove  in  and 
broken,  and  he  himself  killed. 

[289]  The  summons  further  set  forth,  that  the  pursuer  Mary  Cooley  was  about 
seven  years,  and  Thomas  Cooley  about  eleven  months  old.  That,  in  consequence  of  the 
death  of  their  father  in  the  circumstances  detailed,  the  children  had  been  left  wholly 
destitute  and  unprovided  for,  and  their  prospects  in  life  blasted.  That,  by  the  death 
of  their  father,  they  had  been  deprived  of  his  parental  care,  protection,  and  support, 
and  had  likewise  suffered  grievously  in  their  feelings.  The  summons  concluded  for 
payment)  "  in  name  of  assythment,  or  damages,  or  reparation,  and  in  modum  solcUii,  of 
the  sum  of  L.5000,"  &c. 

In  their  defences,  the  Railway  Company  admitted  that  the  accident  had  arisen  from 
the  culpable  negligence  of  persons  in  their  employment,  and  for  whom  they  were 
legally  responsible.  They  also  admitted  their  liability  in  damages,  and  made  a  tender 
of  the  sum  of  L.1000. 

The  following  issue  was  prepared  by  the  Jury-clerks : — 

"  It  being  admitted,  that  on  or  about  the  19th  day  of  May  1845,  the  said  deceased 
Thomas  Cooley  was  killed,  while  passing  from  Glasgow  to  Edinburgh,  in  a  railway 
carriage  belonging  to  the  defenders, — 

"  Whether  the  death  of  the  said  Thomas  Cooley  was  caused  by  fault,  negligence,  or 
want  of  skill,  on  the  part  of  the  defenders,  or  another,  in  their  employment,  and  for 
whom  they  were,  and  are,  responsible,  to  the  loss,  injury,  and  damage  of  the  said  Mary 
Cooley  and  Thomas  Cooley,  or  either  of  them  ? 

<'  Damages  laid  at  L.5000." 

The  defenders,  the  Railway  Company,  then  proposed  that  for  this  the  following 
issue  should  be  substituted : — 

"  It  being  admitted,  that  on  or  about  the  19th  day  of  May  1845,  the  said  deceased 
Thomas  Cooley  was  killed,  while  passing  from  Glac^ow  to  Edinburgh,  in  a  railway 
carriage  belonging  to  the  defenders, — 

"  It  being  al^  admitted  that  the  death  of  the  said  Thomas  Cooley  was  caused  by 
fault,  negligence,  or  want  of  skill,  on  the  part  of  persons  in  the  employment  of  the 
defenders,  and  for  whom  they  are  responsible,  to  the  loss,  injury,  and  damage  of  the 
said  Mary  Cooley  and  Thomas  Cooley, — 

"  What  is  the  amount  of  the  said  loss,  injury,  and  damage?" 

The  Lord  Ordinary,  "  in  respect  that  the  parties  propose  separate  issues,  and  that 
the  facte  have  been  the  subject  of  other  proceedings  known  to  the  Court,^  makes 
avizandum  with  the  case  to  the  Second  Division." 

Their  Lordships  of  the  Second  Division  appointed  the  case  to  be  argued  before  both 
Divisions  of  the  Court. 

[290]  BtUTierfurdf  for  the  Railway  Company,  argued ; — The  form  of  issue  proposed 
by  the  defenders  was  the  fairest  for  trying  the  case.  In  the  issue  given  to  the  pursuers, 
it  was  proposed  to  raise  the  question  of  the  liability  of  the  defenders,  as  well  as  the 


1  Viz. — in  the  Court  of  Justiciary. 
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amonnt  of  damages.  In  tbeir  iBsue  the  defenders  conceded  to  the  pursuers  an  admission 
of  their  liability  in  the  very  words  in  which  the  question  was  asked  in  their  (the 
pursuers')  issue, — thus  giving  them  the  benefit  of  a  verdict  in  their  favour  upon  this 
part  of  their  own  issue,  and  leaving  for  the  jury,  what  was  in  reality  the  only  question 
in  dispute,  the  amount  of  damages.  It  was  the  object  of  the  defenders,  unquestionably, 
in  proposing  their  form  of  issue,  to  limit  the  sphere  of  proof  by  excluding  that  part  of 
it  which  might  bear  upon  the  negligence  of  those  in  their  employment,  which  had  been 
admitted.  It  could  not  legitimately  affect  the  question  of  the  amount  of  damages  due 
to  the  pursuers,  that  the  negligence  had  been  extreme  on  the  part  of  the  defenders ;  but 
the  effect  of  admitting  evidence  with  regard  to  this  might  possibly  be  to  inflame  the 
minds  of  the  jury,  and  induce  them  to  give  vindictive  damages, — a  result  against  which 
the  defenders  were  entitled  to  protection.  In  the  case  of  the  loss  of  property  by  accident, 
where  the  liability  to  repair  the  loss  was  admitted,  the  only  question  remaining  was 
that  of  the  value  of  the  property,  a  question  which  could  not  possibly  be  affected  by 
proof  of  negligence,  however  extreme,  on  the  part  of  those  who  had  been  entrusted  with 
it.  The  defenders  did  not  seek,  however,  under  their  form  of  issue — and  it  could  not 
have  that  effect — to  exclude  any  competent  evidence  to  enable  the  jury  to  estimate  the 
amount  of  damages  that  ought  to  be  given,  including  solatium  to  the  feelings ;  for 
instance,  supposing  it  to  be  the  case,  that  the  accident  was  of  such  a  nature  as  to  cause 
more  than  usual  laceration  to  the  feelings,  under  the  defenders'  issue  it  would  be  com- 
petent for  the  pursuers  to  adduce  evidence  as  to  this.  When  the  defenders  were  willing 
to  admit  that  a  verdict  might  pass  against  them  upon  the  pursuers'  issue,  as  to  the 
negligence,  and  their  liability  for  it,  could  it  be  maintained  that  they  were  to  be  forced 
to  go  on  and  try  the  question  Y 

Maitlandy  for  the  pursuers,  answered ; — The  pursuers  in  their  summons  had  set 
forth  a  minute  statement  of  the  circumstances  under  which  the  deceased  had  met  with 
his  death.  The  defenders  did  not  propose  to  admit  this  statement,  but  met  the  case 
thus  raised  with  a  mere  general  admission  of  their  liability,  with  the  view  of  excluding 
from  the  knowledge  of  the  jury  the  circumstances  under  which  the  accident  had  occurred. 
The  question  for  the  jury  was  not  merely  what  was  the  value  of  their  father's  life  to 
these  pursuers.  It  was  of  importance  that  the  jury  should  know  the  circumstances 
under  which  that  life  had  been  taken  away.  As  proof  of  these  would  be  admissible 
to  mitigate  the  damages,  so  from  parity  of  reasoning  they  ought  also  to  have  the  effect 
of  aggravating  them.  It  was  not  only  relevant,  but  indiBpensable,  that  the  jury,  in 
assessing  the  damages,  should  know  whether  the  death  had  been  caused  [291]  by  cir- 
cumstances so  purely  accidental  as  to  amount  to  little  more  than  a  case  of  legal  respon- 
sibility, or  whether  it  had  arisen  from  negligence  so  culpable  as  to  amount  almost  to  the 
commission  of  a  crime.  If  this  was  the  case  in  so  far  as  regarded  the  mere  reparation 
concluded  for,  it  held  much  more  strongly  as  to  the  conclusion  for  solatium^  where  the 
damages  were  sought  to  be  recovered  on  account  of  injury  to  the  feelings.  The  circum- 
stance of  the  loss  of  the  life  of  the  pursuers'  father  having  been  caused  by  gross  and 
culpable  negligence,  unquestionably  tended  to  aggravate  the  mental  suffering  which 
that  event  was  calculated  to  produce. 

LoBD  Prbsibbnt. — I  consider  this  to  be  a  question  of  importance.  I  have  heard 
nothing  from  the  bar  to  induce  me  to  reject  the  pursuers'  issue.  I  never  understood 
that  a  defender  had  the  power  of  narrowing  the  case  to  be  tried  in  the  way  he  proposed. 
The  way  and  manner  in  which  the  accident  happened  is  a  most  important  element, 
which  the  pursuer  is  entitled  to  have  brought  before  the  jury.  In  the  case  of  Brown 
V,  M'Gregor,  which  was  tried  before  this  Court  before  the  introduction  of  jury  trial, 
where  the  accident  had  occurred  in  a  race  between  a  long  coach  and  a  chaise,  in  consider- 
ing the  liability  of  the  defenders,  the  Court  took  into  view  some  circumstances  which 
they  considered  materially  to  affect  the  question,  such  as,  that  the  defenders  had  given 
spirits  to  the  driver  upon  the  day  of  the  race,  and  that  he  had  been  allowed  to  drive  when 
it  was  not  his  turn  to  do  so.  The  Court  took  into  their  consideration  the  whole  circum- 
stances of  the  case,  and  found  the  defenders  liable,  and  assessed  the  damages  altogether 
to  L.1540.  How  is  it  possible  to  doubt  that  it  is  a  material  element  for  the  jury  to 
consider,  both  in  the  question  of  reparation  and  solatium^  whether  the  accident  resulted 
from  very  gross,  or  from  a  lesser  degree  of  negligence  Y  The  defenders  are  not  entitled 
to  step  forward,  and  say,  because  we  admit  our  liability,  you  are  not  entitled  to  prove 
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to  the  jury  bow  the  accident  happened.  The  judge  who  presides  will  tell  the  joiy  that 
they  are  not  to  give  vindictive  damages.  I  cannot  consent  to  shutting  the  pursuer's 
mouth  in  the  way  proposed,  and  am  of  opinion  that  the  pursuers'  issue  should  stand 
for  the  trial. 

Lord  Macebnzib. — ^The  general  doctrine  of  damages  is  differently  stated  by  lawyers, 
and  I  am  not  aware  that  it  has  ever  been  reduced  to  principle.  I  am  not  prepared  to 
say  that  we  are  to  look  at  a  question  of  this  sort  as  if*  it  were  merely  a  case  of  damage 
done  to  property.  It  is  difficult  in  pure  law  to  say  what  ought  to  be  held  to  aggravate 
damages.  In  all  countries  many  things  have  been  admitted  to  aggravate  damages 
besides  mere  pecuniary  loss.  I  would  not  wish  to  limit  down  the  pursuers  to  mere 
pounds,  shillings,  and  pence.  I  remember  the  case  of  Brown  referred  to  by  your 
Lordship,  and  I  thought  at  the  time  that  the  Court  did  not  in  that  case  any  thing  like 
limit  themselves  to  mere  matters  of  money.  But  I  object  to  the  pursuers'  issue  here, 
because  it  seems  to  me  to  be  something  anomalous.  If  the  liability  were  denied,  the 
pursuers'  issue  would  be  an  excellent  one  to  try  the  case.  But  the  defenders  make  an 
admission,  which  goes  a  very  great  length  in  the  case,  that  the  death  of  the  pursuers' 
father  was  caused  by  negligence  on  the  part  of  persons  for  whom  they  are  responsible. 
Are  we  then,  this  being  the  case,  to  retain  the  form  of  issue  as  if  liability  had  been 
denied,  and  to  allow  a  proof  of  matter  that  is  not  disputed  ?  It  has  been  said  that  you 
cannot  force  [292]  an  admission  upon  the  pursuer,  but  can  you  force  the  defenders  to 
go  on  to  try  an  issue  a^  to  matter  which  is  admitted  ?  I  never  heard  of  a  false  issue 
being  sent  to  be  tried,  with  the  view  of  admitting  a  line  of  proof  into  a  case.  It  is 
said  you  must  do  this,  because  it  is  the  only  way  by  which  the  circumstances  under 
which  the  loss  was  sustained,  and  the  amount  of  negligence  upon  the  part  of  the  defenders, 
can  be  brought  to  bear  upon  the  amount  of  damages.  It  is  an  awkward  way  to  get  at 
it  by  a  fiction  of  this  sort.  If  these  circumstances  are  in  themselves  relevant  to  go 
before  the  jury,  there  is  no  use  for  the  pursuers'  form  of  issue.  I  am  inclined  to  think 
that  some  different  form  should  be  adopted,  seeing  the^efenders  have  made  so  extensive 
an  admission ;  and  I  may  add,  though  perhaps  it  is  not  very  material,  that  injustice 
may  possibly  be  done  to  the  defenders,  as  the  jury  may  take  up  the  case  as  if  no 
admission  at  all  had  been  made,  which  might  be  in  their  view  an  aggravating 
circumstance. 

Lord  Fullerton.  — I  am  of  the  opinion  of  the  Lord  President  I  can  see  no  reason 
for  departing  from  the  first  and  ordinary  form  of  issue.  It  is  attempted  to  be  altered 
on  the  statement  of  the  defenders,  that  they  make  an  admission  of  their  liability  for 
the  purpose  of  enabling  them  to  object  to  a  part  of  the  evidence,  which  would  have 
been  admiasible  had  the  ordinary  and  general  form  of  issue  been  used.  I  think  thati 
in  the  first  place,  an  important  question  arises  in  the  form  of  process,  whether  the 
pursuers  can  be  forced,  on  the  admission  of  the  defenders,  to  take  this  form  of  issue  ? 
Can  they  be  forced  to  take  this  admission  ?  They  say.  We  reject  your  admission,  and 
will  prove  our  case  in  the  usual  manner.  It  is  said  that,  if  this  mode  of  proceeding  be 
adopted,  evidence  may  be  admitted  to  the  jury  which  ought  not  to  be  admissible ;  and 
the  defenders'  argument  goes  the  length  that  this,  the  common  form  of  issue,  should 
never  be  allowed,  and  that  there  should  always  be  a  separation  of  the  questions  of 
liability  and  of  damages,  and  that  they  should  be  tried  by  separate  juries,  in  case  the 
jury  assessing  the  damages  should  have  their  minds  iufluenced  by  the  evidence  as  to 
liability.  The  issue  contended  for  by  the  pursuers  is  the  common  one  sanctioned  by 
general  practice,  and  I  think  that  it  could  not  have  been  adopted,  except  upon  the 
principle,  that  the  degree  of  culpability  does  enter  into  the  question  of  the  amount  of 
damages.  The  defenders  must,  I  think,  make  out  that  they  will  sustain  injury  by  its 
being  used,  before  they  can  have  the  ordinary  form  of  issue  changed.  If  we  were  to 
treat  the  life  of  this  gentleman  like  a  bale  of  goods,  the  loss  of  which  can  be  exactly 
supplied  by  a  price  equivalent  in  money,  then  indeed,  when  the  b'ability  was  admitted, 
no  further  question  would  remain  to  be  ascertained  but  the  value.  But  the  claim  for 
fokUium^  which  I  agree  with  Lord  Mackenzie  it  is  extremely  difficult  to  define,  is  not 
founded  upon  pecuniary  loss.  Could  it  be  maintained  that  the  solatium  should  be  the 
flame  in  an  action  at  the  instance  of  the  son  of  a  proprietor  of  L.  20,000  per  annum,  and 
that  of  a  person  in  humble  life  %  I  think  that  the  animuB  injuriandi  is  to  be  taken 
into  account  in  assessing  the  damages,  and  the  practice  has  been  to  take  it  into  con- 
sideration.    Without  going  into  any  philosophical  investigation  with  regard  to  the 
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matter,  I  think  that  evidence  of  the  manner  in  which  the  accident  happened  is  a  relevant 
consideration  for  the  jury.  The  defenders  must  make  out  a  very  clear  case  of  injury, 
before  they  can  have  the  ordinary  form  of  issue  altered. 

LoBD  Jbpfrbt. — I  concur  with  Lord  Fullerton,  nor  do  I  entirely  disagree  with 
Lord  Mackenzie.      It  seems  to  be  agreed,  that  all  circumstances  tending  to  show 
[293]  whether  the  cidpa  on  the  part  of  the  defenders  has  been  gross,  or  only  venial, 
are  material  to  the  question  of  damages.     This  being  the  case,  I  can  see  no  interest  the 
defenders  have  to  object  to  the  pursuers'  issue.     If  it  be  impossible  to  narrow  the  view 
of  the  jury  to  the  mere  simple  consideration  of  value,  as  if  it  had  been  only  a  commodity 
that  had  been  destroyed,  I  can't  see  how  it  can  be  maintained  that  the  circumstances 
set  forth  by  the  pursuers  on  the  face  of  the  summons  are  not  relevant.     Even  in  the 
case  of  the  loss  of  an  article  of  goods,  where  there  is  a  conflict  between  the  parties  as  to 
its  value,  the  jury  are  generally  directed,  where  it  has  been  proved  that  there  has  been 
great  recklessness,  not  to  weigh  scruples  as  to  the  value,  but  rather  to  give  the  highest 
estimate  ;  and,  on  the  other  hand,  where  the  circumstances  of  the  loss  amount  almost  to 
damnum  fatdLe^  to  take  a  lower  calculation  of  the  value.    This  shows  the  necessity  of 
taking  the  amount  of  culpa  into  consideration — nor  have  I  ever  heard  of  its  having  been 
excluded.     Mr.  Butherfurd  is  really  standing  up  more  as  an  amicus  curicBy  and  to  vindi- 
cate the  form  of  process,  than  for  any  real  interest  he  can  have  in  the  form  of  issue  being 
changed.     He  says,  that  the  feelings  of  the  jury  may  be  unduly  inflamed  by  hearing 
evidence  as  to  the  culpability  of  the  defenders  ;  but  he,  at  the  same  time,  concedes  that 
evidence  of  every  circumstance  tending  to  make  the  duty  of  reparation  more  imperative 
on  their  part  must  be  admitted.     Now,  I  don't  see  that  we  are  bound  to  exclude 
evidence  which  it  may  be  supposed  will  have  the  effect  of  inflaming  the  minds  of  the 
jury.     Upon  one  branch  of  the  damages  sought  by  the  pursuers,  they  sit  to  say  what 
damages  ought  to  be  given  to  soothe  and  alleviate  their  lacerated  feelings.     The  jury 
have  to  enter  into,  and  identify  themselves  with  their  feelings ;  and  if  there  are  circum- 
stances in  the  case  which  may  tend  strongly  to  awaken  their  sympathies  with  the 
pursuers,  I  cannot  see  that  these  are  to  be  excluded,  sitting  as  the  jury  do,  to  judge  from 
the  effect  these  circumstances  have  upon  their  minds  what  amount  of  solatium  should  be 
awarded  to  the  pursuers.     I  think  that  the  defenders  are  not  entitled  to  force  upon  the 
pursuers  an  admission  so  as  to  bar  them  from  going  to  trial,  and  that  they  are  entitled 
to  prove  all  the  admitted  matter  that  may  appear  to  them  to  be  beneficial  in  the  view  of 
the  case  which  they  aver. 

Lord  Justiob-Clbrk. — I  felt  that  as  this  question  had  been  raised,  it  would  be 
expedient  to  have  it  decided  now,  especially  as  it  could  be  disposed  of  without  entering 
upon  matters  which  could  only  be  developed  at  the  trial.  Two  points  seem  to  arise  in 
the  question. — I.  With  regard  to  the  point  of  form,  I  should  be  sorry  to  see  any  depar- 
ture from  the  form  of  issue  which  has  been  sanctioned  by  general  use ;  nor  do  I  see  how 
the  defenders  are  entitled  to  demand  that  it  should  be  altered  in  respect  of  their  admis- 
sion. That  admission  is  incomplete.  The  summons  sets  forth  the  fault  on  the  part  of 
the  defenders  to  be  of  the  complexion  and  character  there  described  j  and  the  conclusion 
deduced  from  the  narrative  of  the  summons  is,  that  the  circumstances  detailed  warrant 
an  award  of  L.5000  of  damages.  If  the  defenders  do  not  admit  their  fault  and  conse- 
quent liability  to  the  extent  of  L.5000,  is  it  conformable  to  justice  or  to  any  practice, 
that  the  pursuers  should  be  compelled  to  take  this  limited  admission,  which  does  not  go 
the  extent  of  the  case  which  they  libel  1 

2.  The  second  point  is  of  more  general  importance.  It  has  been  pleaded  to  us,  that 
in  estimating  the  damages  to  be  given  as  solatium^  it  is  not  a  proper  element  for  con- 
sideration, whether  the  accident  has  arisen  from  circumstances  almost  for-  [294]  -tuitous, 
or  from  great  and  criminal  misconduct.  This  is  a  point  which  I  think  can  safely  be 
disposed  of  previous  to  trial.  It  is  no  doubc  most  inexpedient  to  decide  auy  question 
in  anticipation,  which  may  be  affected  by  the  shape  the  trial  takes.  But  as  this  is  a 
general  principle  of  law,  which  stands  clear  of  any  such  objection,  I  think  it  is  better  it 
should  be  decided  now,  that  the  Judge  trying  the  case  may  be  fortified  by  the  opinions 
of  his  brethren  in  disposing  of  it,  in  the  event  of  its  being  raised.  I  do  not  say  that 
this  course  is  to  render  a  bill  of  exceptions  incompetent ;  on  the  contrary,  the  ruHng  of 
the  Judge  may  be  excepted  from,  and  the  party  may  have  an  opportunity  of  going  to 
the  House  of  Lords.  The  question  then  is,  Is  the  extent  of  the  culpa  to  be  thrown  out 
of  consideration  in  assessing  the  damages  %    I  have  looked  over  all  the  cases  which  are 
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to  be  found  in  oar  law  bearing  upon  this  question,  and  I  have  not  been  able  to  discover 
any  difference  between  the  case  of  reparation  in  an  action  of  assythment^  and  the  case 
of  wrongs  to  living  persons.  It  is  stated  by  Pitfour,  in  a  case  in  Hailes,  in  reference  to 
this  class  of  wrongs,  that  both  concilium  et  everUus  are  to  be  taken  into  consideration. 
When  a  party  receives  a  severe  personal  injury,  in  consequence  of  accident  to  a  coach 
or  other  public  conveyance,  ought  he  not  to  receive  a  greater  compensation  when  the 
accident  is  caused  by  gross  misconduct,  than  when  the  conveyance  is  well  regulated,  and 
there  has  been  proper  care  and  attention,  and  the  accident  is  of  a  nature  which  almost 
no  possible  precaution  could  have  averted  ?  And,  in  like  manner,  is  not  larger  solatium 
to  be  given  when  the  life  of  a  parent  is  lost  through  gross  and  reckless  misconduct  ?  It 
is  said  that  there  is  a  di£Sculty  in  reconciling  this  doctrine  to  principle.  I  rather  think 
this  is  a  case  in  which  we  are  to  give  greater  weight  to  our  own  feelings,  and  the 
common  feelings  of  mankind,  than  to  the  dicta  of  jurists.  In  one  case  of  assythment 
which  I  noticed — to  be  sure  it  is  one  of  the  earliest — I  observe  that  the  ratio  for 
assessing  the  damages  was,  that  the  person  killed,  David  Forrest,  was  a  subtenant,  and  his 
landlord,  who  killed  him,  was  a  rich  man.  Is  not  this  au  element  to  be  considered  in 
fixing  the  amount  Y  In  the  case  of  Caddell,  all  the  circumstances  as  to  the  extent  of 
the  negligence,  and  the  circumstance  as  to  whether  the  coal-pit,  at  which  the  accident 
occurred,  was  near  the  public  road  or  not,  were  gone  into,  and  considered  by  the  Judges. 
The  only  difficulty  in  the  earlier  state  of  the  law  seems  to  have  been,  whether  punish- 
ment to  the  offending  party — a  sort  of  gratification  to  the  revenge  of  the  surviving 
relatives — was  not  a  part  of  the  doctrine  of  assythment.  Fortunately  the  judgment  of 
the  Court  took  the  sounder  course  of  rejecting  this,  but  all  the  circumstances  of 
negligence  were  admitted. 

I  have  no  fear  of  the  defenders  being  prejudiced,  in  consequence  of  the  jury  suppos- 
ing that  they  had  not  admitted  their  liability.  It  can  be  stated  to  them  that  they  had 
offered  to  do  so.  Bat  I  cannot  see  how  the  admission  of  liability  can  be  prefixed  in  the 
form  proposed.  With  Lord  Fallerton,  I  should  regret  to  see  the  ordinary  form  of  issue 
altered. 

Lord  Msdwtn. — I  am  inclined  to  think,  that  since  the  defenders  admit  their  liability, 
theirs  is  the  proper  form  of  issue.  But  as  I  could  not  exclude  the  whole  circumstances 
from  being  gone  into,  my  opinion  practically  comes  to  the  same  result  as  if  the  pursuers' 
issue  were  adopted.  The  wealth  of  a  defender  is  an  element  always  taken  into  considera- 
tion. I  think  that  the  degree  and  amount  of  culpability  stands  in  the  same  situation. 
I  cannot  say  that  I  see  any  impropriety  ia  changing  the  form  of  the  issue,  if  the  pursuers 
be  allowed  to  proceed  upon  the  [296]  same  footing  as  if  they  were  proving  their  issue. 
It  will  lie  with  the  Judge  to  direct  and  regulate  the  jury,  and  if  they  give  grossly 
inflamed  damages,  the  defenders  have  their  remedy. 

Lord  Moncrsiff. — ^When  the  case  was  first  stated,  I  felt  the  difficulty  of  Lord 
Mackenzie  and  Lord  Medwyn,  that  of  sending  a  case  where  an  admission  had  been  made 
to  the  jury,  in  the  same  manner  as  if  none  had  been  made.  From  the  shape  the  discus- 
sion hajB  taken,  I  am  constrained  to  agroe  with  the  majority  of  your  Lordships.  I  do 
not  concur,  however,  that  the  pursuers'  is  the  form  of  issue  which  has  uniformly  been 
adopted — ^there  have  been  cases  whero  the  amount  of  damages  only  has  been  sent  to  the 
jury.  I  had  thought  that  the  second  issue  might  have  served,  because  I  considered 
that  under  it  the  pursaer  might  have  proved  his  whole  case,  as  has  been  done  in  other 
casea  But  as  I  find  that  it  is  made  a  serious  question  whether  he  would  be  entitled  to 
do  this,  I  think  the  safest  course  is  to  take  the  pursuers'  issue.  The  jury,  however,  aro 
not  to  be  misled  into  the  supposition  that  the  defenders  are  denying  their  liability.  I 
may  add,  that  although  I  am  of  opinion  that  the  pursuers'  case,  as  regards  the  culpa  on 
the  part  of  the  defenders,  is  admissible,  I  must  not  be  understood  to  say,  that  every 
thing  that  is  stated  upon  the  summons  is  relevant. 

Lord  Cookburk. — I  had  no  conception  that  we  were  to  be  called  upon  to  give  our 
opinions  to-day.  I  had  supposed  that  we  had  consulted  with  the  other  Division,  meroly 
for  the  purpose  of  hearing  their  opinions  for  our  guidance,  and  not  that  we  were  to 
decide  by  a  plurality  of  votes  of  both  Divisions.  I  understand  that  we  aro  just  now 
merely  in  a  question  of  adjustment  of  issues,  and  that  we  have  only  to  say  which  of  the 
two  issues  is  to  be  taken.  I  agree  with  Lord  Mackenzie  on  this  question.  I  think  it 
is  premature  and  irregular  to  decide  upon  the  admissibility  of  a  line  of  evidence,  upon 
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the  hypothesis  of  what  may  happen  at  the  trial ;  and  I  do  not  enter  upon  the  considera- 
tion of  these  matters. 

Lord  PRBsrosNT. — I  think  that  the  proper  coarse  is  to  decide  hy  the  majority  of  the 
opinions  which  your  Lordships  have  now  delivered. 

The  Court  accordingly  pronounced  this  interlocutor : — "  Find,  in  conformity  with 
the  opinions  of  the  consulted  Judges,  that  the  issue  prepared  hy  the  jury-clerks  shall  he 
the  issue  to  try  this  cause." 

[Cf.  Dobie  v.  Aberdeen  Railway  Company^  18  D.  862 ;  Chmningham  v.  Duncan  ^ 

Jamieson,  16  B.  389,  390.] 


No.  SB.  Vm.  Donlop  296.    14  Deo.^  1845.    Ist  Div.— Lord  Bobertson. 

Joseph  Evans  and  Mandatory,  Pursuers. — Butfier/urd — Inglis, 

The  Eakl  of  Buohan,  Defender. — H.  J,  Hobertsan — Park. 

Interest — Waiver — Foreign, — Held  that,  though  by  the  law  of  England,  interest  is  not 
due  upon  an  English  debt  on  open  account,  yet  if  the  debtor  come  to  reside  in 
Scotland^  and,  on  application  being  made  hy  the  creditor  for  the  debti  with  interest^ 
make  no  objection,  but  ask  and  get  delay,  he  thereby  waives  his  right  to  refuse  to 
pay  interest,  and  subjects  himself  in  liability  therefor. — Circumstances  in  which  this 
was  held. 

By  the  law  of  England,  interest  is  not  due  upon  an  English  debt  on  open  account 
The  question  in  this  case  was, — whether  the  debtor,  who  had  come  to  reside  in  Scotland, 
must,  in  the  circumstances  which  subsequently  occurred,  be  held  to  have  waived  his 
privilege,  by  the  law  of  England,  of  refusing  to  pay  interest. 

The  facts  were  these, — Cuninghame  and  Evans,  hosiers  in  London,  made  furnishings, 
in  1811  and  1812,  to  the  extent  of  L.60,  to  the  Earl  of  Buchan,  then  Mr.  Erskine,  and 
resident  in  London.  Upon  the  dissolution  of  the  company  in  1812,  this  debt,  with 
others,  was  assigned  to  Joseph  Evans,  one  of  the  partners,  who  afterwards  assumed 
Francis  Evans  as  a  partner,  and  made  over  this  debt,  among  others,  to  the  new  company 
of  Joseph  and  Francis  Evans. 

After  the  debtor's  succession  to  the  Earldom  of  Buchan,  when  he  became  a  permanent 
residenter  in  Scotland,  the  solicitor  of  J.  and  F.  Evans,  on  28th  November  1831,  wrote 
him  in  these  terms : — ''  I  am  instructed  by  Messrs.  J.  and  F.  Evans,  of  St  James'  Street, 
hatters  and  hosiers,  to  apply  to  you  for  payment  of  the  debt  and  interest,  amounting  to 
L.117,  48.,  due  from  you  to  them,  in  consequence  of  their  being  well  assured  of  your 
having  now  the  means  of  satisfying  the  same.  I  therefore  request  your  immediate 
remittance  to  me  of  the  said  sam  of  L.117,  4s.,  otherwise  I  shall  be  under  the  disagree- 
able necessity  of  instructing  my  agent  in  Edinburgh  to  institute  proceedings  against  you 
for  recovery  thereof,  without  any  further  delay  "  Lord  Buchan's  agent  answered  this 
letter,  stating  his  Lordship's  inability  to  pay,  referring  to  the  agents  for  the  body  of 
his  creditors,  and  suggesting  that  the  claim  should  be  lodged  with  them,  whereby  the 
Messrs.  Evans  would  come  in  for  whatever  the  creditors  may  actually  receive.  On 
13th  January  1834,  Messrs.  Evans'  solicitor  again  wrote  Lord  Buchan  on  the  subject, 
stating  that  they  were  willing  to  be  indulgent,  "  and  are  now  only  anxious  to  receive 
from  you  some  acknowledgment  of  said  sum  of  L.117,  4s.,  being  due  from  you  to  them, 
and  in  regard  to  the  period  of  payment  thereof,  leaving  that  point  to  you,  in  order  to 
suit  your  own  convenience." 

In  answer  to  this  letter,  his  Lordship  wrote  that  he  was  unable  to  pay,  [297]  hut 
that  "  any  arrangement  that  could  be  suggested  by  you  for  the  benefit  of  Messrs.  Evans, 
I  should  be  very  happy  to  aid,  as  far  as  lays  in  my  power,  in  order  to  prove  my  just 
consideration  of  their  conduct  towards  me."  Another  demand  was  made  on  8th  Jane 
1837,  and  again  on  23d  March  1838,  when  the  solicitor  for  the  Messrs.  Evans  wrote  to 
his  Lordship  in  these  terms : — "  You  must  allow  me  to  claim  of  you  a  settlement  of 
Messrs.  Evans'  demand  on  you,  now  amounting  to  L.136,  Is.,  (being  increased  by 
L.3,  Os.  2d.  per  annum  for  interest  from  said  28th  November  1831,)  by  your  remittance 
of  the  same  to  me  on  receipt  hereof ;  but  in  case  it  should  happen  to  be  inconvenient 
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to  yon,  then  of  a  reasonable  portion  thereof,  and  your  acknowledgment  for  payment  of 
the  remainder."  In  answer  to  this  letter,  Lord  Buchan's  agent  wrote,  that  "  the  same 
inability  still  exists  as  to  the  immediate  payment  of  any  of  his  debts."  In  the  same 
letter,  he  mentioned  that  Lord  Buchan  had  executed  a  trust,  to  which  many  of  his 
creditors  had  acceded,  and  added — "  Should  Messrs.  Evans  think  it  ad  visible  to  accede 
to  the  trust,  they  had  better  instruct  their  agent  here  to  do  so  for  them.  If  they  have 
no  particular  agent,  upon  their  sending  me  a  special  mandate  to  that  effect,  I  shall  be 
happy  to  subsCTibe  the  deed  of  accession  for  them,  and  act  for  them." 

The  Messrs.  Evans  did  accede  to  this  trust,  and  gave  in  a  claim  for  the  amount  of 
their  account,  with  interest  from  28th  November  1813. 

The  trustee  having  required  that  the  account  should  be  attested  by  the  debtor,  a 
copy  of  it  was  forwarded  to  him  for  that  purpose.  Subjoined  to  the  amount  of  the 
account  (L.60,  4s.)  in  this  copy,  were  these  words — **  To  interest  thereon  from  28th 
November  1813 

His  Lordship  returned  the  copy,  with  the  following  docket  attached : — 

"Edinburgh,  November  18,  1839. — Having  long  time  since  dealt  with  Messrs 
Cunningham  and  Evans  of  London,  I  can  have  little  hesitation  in  saying,  that  I  believe 
the  above  account  of  L.60,  4s.  to  be  due  by  me  to  them. 

(Signed)        «  Buohan." 

The  Messrs.  Evans  having  failed  to  recover  any  thing  under  the  trusty  Joseph  Evans, 
with  consent  of  his  partner,  for  his  interest,  raised  action  against  Lord  Buchan  for  the 
amount  of  their  account,  with  interest  from  28th  November  1813. 

The  Lord  Ordinary  (on  4th  February  1845)  of  consent  decerned  for  the  amount  of 
the  account,  with  interest  from  the  date  of  the  action. 

Against  the  claim  for  interest  prior  to  the  date  of  the  action,  the  Defender  pleaded, 
that  the  debt  was  an  English  debt  upon  an  open  account,  and  that  by  the  law  of 
England,  which  must  regulate  the  matter,  interest  did  not  run  upon  an  open  account.^ 

The  Pursuer  admitted  that,  by  the  law  of  England,  an  English  debt  [296]  upon 
open  account  did  not  bear  interest,  but  maintained  that,  where  the  debtor  went  to  reside 
in  Scotland,  where  the  law  was  different,  and  the  creditor  made  an  extreg'udicial  demand 
upon  him  there,  under  circumstances  which  implied  a  demand  and  recognition  of  interest, 
and  the  claim  was  not  disputed,  but  indulgence  craved  and  granted,  the  creditor  was 
entitled  to  interest ;  because,  had  the  claim  been  disputed,  he  would  not  have  granted 
indolgence,  but  taken  his  remedy  in  the  Scotch  Courts  at  once. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — <*  Finds  that  the  account 
libeUed  on,  amounting  to  L.60,  4s.,  was  incurred  by  the  Defender,  betwixt  the  21st  of 
October  1811  and  the  10th  of  February  1812:  Finds  that,  on  the  28th  of  November 
1831,  a  demand  was  made  on  the  defender,  a  domiciled  Scotchman,  then  resident  in 
Scotland,  for  the  specific  sum  of  L.117,  4s.,  as  the  amount  of  the  debt,  with  interest  as 
then  due :  Finds  tiiat  the  Defender's  agent  answered  the  said  letter,  stating  that  there 
were  no  available  funds  out  of  which  the  debt  could  be  paid,  but  making  no  objection 
to  the  claim :  Finds  that,  on  the  13th  of  January  1834,  another  application  was  made 
to  the  Defender,  containing  a  request  that  an  acknowledgment  should  be  granted  for 
the  said  sum  of  L.117,  4s.,  and  that  the  Defender,  in  his  answer  of  the  27th  of  January 
of  the  said  year,  substantially  acknowledged  the  existence  of  the  debt,  and  made  no 
objection  to  the  claim  for  interest,  but  expressed  his  anxiety  to  have  settled  the  debt  if 
it  had  been  in  his  power :  Finds  that  another  demand  was  made  on  the  8th  of  June 
1837,  for  the  said  sum ;  and  again  on  the  23d  of  March  1838,  a  demand  was  made  for 
the  sum  of  L.136,  Is.,  being  the  amount  of  the  original  sum,  with  the  interest  as  then 
increased;  and  that,  on  the  11th  of  April  of  the  same  year,  the  agent  of  the  Defender 
answered,  recommending  that  the  Pursuer  should  accede  to  a  trust-deed  executed  by  the 
Defender,  to  which  deed  they  accordingly  afterwards  acceded,  and  claimed  the  said  sum 
of  L.60,  4s.,  with  interest,  from  the  28th  day  of  November  1813 :  Finds  that  a  copy  of 
the  said  account,  No.  25  of  process,  amounting  to  the  said  sum  of  L.60,  48.,  with  these 
words  subjoined  thereto : — '  To  interest  thereon,  from  28th  November  1813,  to 
'  ,'  was  attested  by  the  following  docket,  holograph  of  the  defender : — <  Ed%nhwg\ 

*  November  29,  1839.     Having  long  time  since  dealt  with  Messrs.  Cuoniogham  and 
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'  Evans  of  London,  I  can  have  little  hesitation  in  saying,  that  I  believe  the  above 
'  account  of  L.60,  48.,  is  due  to  them  by  me.  (Signed)  Bughan.'  And  therefore 
finds,  That  the  Defender,  by  his  conduct  and  repeated  acknowledgments,  has  admitted 
that  interest  was  due  on  the  said  debt ;  and  that  the  Pursuers,  on  the  faith  of  these 
acknowledgments,  refrained  from  the  institution  of  legal  proceedings,  and  showed  great 
indulgence :  Finds  that,  in  addition  to  the  decree  already  pronounced  on  the  4th  of 
February  1845,  for  the  said  principal  sum  of  L.60,  4s.,  with  interest  from  the  date  of 
the  action,  the  Pursuers  are  entitled  to  decree  for  interest  on  the  said  sum,  from  the 
said  [299]  28th  day  of  November  1813,  up  to  the  said  date  of  the  action,  and  decerns 
against  the  Defender  for  such  additional  interest  accordingly:  Finds  the  Pursuers 
entitled  to  expenses."  ^ 

The  Defender  reclaimed. 

Counsel  were  heard  on  the  5th  instant,  when  the  Court  delayed  advising,  in  order 
to  examine  the  case  of  Gillow  and  Co.  v.  Burgess. 

The  case  was  advised  on  the  11th  instant. 

Lord  President. — On  examining  the  case  of  Gillow  and  Company  v.  Burgess  from 
my  notes,^  the  report  in  Shaw  being  short,  I  find,  that  though  effect  was  [300]  there 

1  it  ^oTE. — The  Lord  Ordinary  has  looked  into  the  Session  papers  in  the  case  of 
Gillow  and  Company  v.  Burgess,  21st  May  1824,  (Shaw,  III.  p.  45,)  which  was  so 
strongly  founded  on  by  the  defender,  and  the  report  of  which  is  somewhat  imperfect. 
In  that  case,  the  respondent  was  a  domiciled  Englishman,  and  was  only  made  amenable 
to  the  jurisdiction  of  this  Court  through  his  rights  connected  with  his  wife's  estate  in 
Scotland.  Although  an  account,  with  a  charge  of  interest,  was  rendered  to  his  factor, 
the  claim  for  interest  never  was  acknowledged  by  the  factor,  and  was  never  made  upon 
the  proper  debtor  at  all.  Some  delay  was  no  doubt  obtained,  but  there  was  neither  an 
express  obligation  to  pay  interest,  nor  any  ground  for  inferring,  from  the  course  of 
dealing  between  the  parties,  that  interest  was  stipulated  for  on  the  one  hand,  and  under- 
taken to  be  paid  on  the  other,  as  a  condition  of  such  delay.  The  present  case  is,  how- 
ever, very  dififerent." 

^  The  Eeporters  have  been  favoured  with  his  Lordship's  notes  of  the  case  of  Gillow 
and  Company  v.  Burgess  here  referred  to.     They  are  as  follows : — 

"  Interest  if  due  on  a  book  debt  to  tradesmen  in  London. 

"In  this  action,  which  concluded  for  payment  of  the  balance  of  an  account  for 
upholstery  goods  furnished  in  1815,  with  interest  from  one  year  after  the  date  of  these 
furnishings,  under  deduction  of  a  variety  of  payments,  which  left  a  very  small  balance 
due,  the  Ordinary  decerned  for  payment  of  the  balance  of  the  principal  sum,  but  sustained 
the  defences  against  the  claim  of  interest. 

'*  Against  this  judgment,  denying  their  right  to  claim  interest,  the  petitioners  have 
reclaimed,  and  lay  great  stress,  not  only  on  the  unusually  long  delay  in  making  any  pay- 
ment of  a  considerable  account,  but  on  the  correspondence  of  the  respondent's  factor,  in 
craving  indulgence  as  to  the  terms  of  payment,  after  receiving  a  state  of  the  account  and 
interest  charged,  without  making  any  objection  to  it. 

"  The  respondent  insists  that  interest  is  not  due  in  England,  where  the  debt  was 
contracted,  and  where  it  ought  to  have  been  sued  for ;  and  that  there  is  nothing  in  the 
correspondence  founded  on  which  can  bind  him  to  pay  interest. 

"  21st  May  1824. 

"  Cbaigie. — Interest  must  be  due  from  date  of  citation.  But  if  law  of  England  to 
rule,  we  should  see  how  it  stands.  Can  understand  no  interest  is  due  on  book  accounts. 
But  see,  four  years  elapsed  before  demand  made — and  consider  that  a  reasonable 
indulgence.  Then  a  solicitation  for  delay  when  demand  made.  Unless  law  of  England 
is  different,  should  like  to  see  what  effect  this  would  have. 

"  Glenles. — If  pursuers  insist  that  what  passed  between  them  and  EUdane  would 
be  held  a  special  contract  in  England  to  pay  interest,  we  can't  shut  out  the  inquiry.  If 
they  don't  say  that)  and  we  are  now  to  decide,  think  interlocutor  is  right.  I  think 
interest  would  be  due  on  the  balance  from  date  of  citation ;  but  that  had  been  twice 
sent^  and  returned,  which  alters  the  case.    As  to  letters  of  Haldane, — At  first  he  answers 
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anquestionably  denied  to  the  claim  for  interest  as  not  being  due  on  a  debt  upon  open 
account  contracted  in  England  by  a  person  domiciled  there,  the  decision  tamed  very 
mach  on  the  conclusion  at  which  the  Judges  arrived,  that  there  was  nothing  in  the 
correspondence  that  passed  between  the  agents  of  the  defender,  Burgess,  after  attention 
was  called  to  the  demand  for  interest,  which  could  be  construed  into  an  admission,  that 
the  claim  for  interest  was  well-founded. 

Now  here  the  question  is,  whether,  after  the  defender  was  fully  certiorated  that  the 
debt  with  the  accumulated  interest,  and  amounting  to  the  specific  sum  of  [301]  L.117,  4s., 
was  demanded  from  him  as  due  to  the  pursuers,  he  did  not  fully  admit  its  justice,  and 
only  evade  actual  payment  on  account  of  his  embarrassments  and  temporary  inability  to 
pay.  If  that  is  the  true  import  of  the  various  writings  by  the  defender  and  his  agent, 
must  he  not  be  held  as  precluded  from  now  resisting  the  demand  for  interest  ?  I  am 
not  satisfied,  therefore,  that  there  is  any  solid  ground  for  altering  the  interlocutor. 

Lord  Magkbnzib. — I  take  the  same  view.  I  think  the  case  of  Burgess  was  strong, 
and  went  a  great  length ;  but  I  am  not  induced  by  it  to  alter  the  opinion  I  think  appli- 
cable to  this  case,  which  must  depend  on  its  own  circumstances.  It  is  a  question  of 
acquiescence,  and  holding  that  there  may  not  in  that  case  have  been  sufficient  evidence, 


nothing,  and  then  he  says  he  had  not  got  information ;  and  then  he  would  pay  as  far  as 
funds  would  admit,  and  points  at  instalments.  But  in  all  this  see  no  acquiescence  in 
the  interest,  more  than  any  article  in  the  account.  Suppose  some  articles  never  furnished, 
would  these,  being  in  the  account^  bar  an  objection  1  Certainly  not.  There  is  always 
a  reference  to  Mr.  Burgess.  Then,  in  1821,  he  comes  to  England,  and  pursuers  would 
not  even  treat  with  him.  Hesitate  even  allowing  interest  on  the  balance,  because  twice 
tendered. 

<<  BoBSBTSOK. — ^This  an  English  transaction,  and  its  law  must  have  been  in  view. 
Such  debts  don't  bear  interest  in  England.  If  doubted,  it  must  be  cleared  up.  As  to 
correspondence,  can  discover  nothing  like  an  undertaking  of  Haldane  to  pay  interest. 
Such  construction  is  not  a  matter  of  English  law.  Stated  that  when  purchase  made,  a 
long  period  for  payment  expected. 

«  PiTMiLLY. — Have  nothing  to  add  to  opinions  given. 

"  Justiob-Glbbk. — On  considering  this  case,  am  disposed  to  think  that  none  of  the 
letters  of  the  respondent's  factor,  Mr.  Haldane,  whose  attention  never  was  called  to  the 
point,  whether  interest  was  due  or  not,  can  be  held  sufficient  to  bind  his  constituent  to 
have  waived  his  right  to  object  to  that  demand.  So  soon  as  he  returned  to  Britain,  and 
had  opportunity  to  examine  the  account,  the  objection  to  the  demand  of  interest  was 
stated. 

"  The  question,  however,  remains  behind,  whether,  looking  to  the  locm  eontradus 
of  the  debt,  interest  was  demandable  on  it  or  not.  Now  incline  to  hold,  that,  because 
the  pursuers  chose  to  bring  their  action  in  this  country,  they  can  be  in  no  better  situa- 
tion than  if  they  had  sued  in  England. 

"This,  then,  gives  rise  to  two  questions.  1.  Whether  interest  could  have  been 
l^ally  demanded  in  England  from  the  expiry  of  one  year's  credit  on  the  account  ?  and, 
2.  Whether,  supposing  it  not  due  ex  lege^  would  the  demand  of  payment,  and  further 
indulgences  being  granted,  have  given  rise  to  a  claim  of  interest  1 

"  As  to  interest  being  due  from  the  date  of  citation,  that  cannot  avail  much  in  decid- 
ing this  question,  as  there  had  then  been  very  large  payments  already  made  in  extinction 
of  the  debt.  But  were  there  any  balance  then  due  on  the  principal  sum,  I  should  rather 
incline  to  think  that  interest  might  be  demanded  on  it,  unless  from  circumstance  of  its 
being  offered,  and  refused.  But  a  tender  being  made  in  England  before  action  was 
brought,  is  a  strong  circumstance. 

"  As  to  allowing  interest  from  the  time  an  action  was  threatened  to  be  resorted  to, 
after  which  indulgence  was  still  shown,  the  question  is  attended  with  some  difficulty ; 
and  were  it  distinctly  averred  that,  under  such  circumstances,  interest  would,  from  the 
period  of  such  indulgence,  be  exigible  in  England,  should  be  disposed  to  have  the  fact 
inquired  into,  and  that  we  should  follow  that  rule. 

"  Gbaioib. — ^As  money  was  sent  to  London  to  be  tendered,  was  satisfied  that  the 
interlocutor  is  right. 

"  Adhere." 
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I  think  there  is  sufficient  in  the  letters  here  to  bind  the  party.  Without  imputing 
mala  fides  to  Lord  Buchan,  I  think  he  could  not  have  written  the  letters  without  intend- 
ing it  to  be  understood  that  he  was  unwilling,  but  unable  to  pay  all  that  was  asked,  and 
¥nshed  delay.  If  he  did  not  intend  to  pay  interest,  he  was  bound  to  speak  out  at  once 
when  the  claim  was  made.  The  creditor  is  not  bound  to  submit  to  loss,  because  of  the 
delay  which  the  debtor  asked  and  got. 

Lord  Fullbrtok. — I  am  disposed  to  take  the  same  view.  The  case  of  Burgess, 
however,  creates  considerable  embarrassment,  and  your  Lordship's  notes  do  not  relieve 
it.  Lord  Glenlee  says — ''  If  the  pursuers  insist,  that  what  passed  between  them  and 
Haldane  (the  defender's  factor)  would  be  held  a  special  contract  in  England  to  pay 
interest,  we  can  shut  out  the  inquiry."  ELis  Lordship  therefore  seems  to  have  thought 
that  the  question,  whether  what  took  place  in  Scotland  was  to  be  held  a  waiver  of  the 
objection  to  pay  interest,  must  depend  upon  the  construction  of  it  by  the  law  of  England, 
and  not  by  the  law  of  Scotland.  I  am  not  quite  clear  what  opinion  I  should  form  on 
that  point  It  does  not  seem  to  have  been  decided  in  the  case  of  Burgess.  Lord 
Robertson  took  a  different  view  of  it  from  Lord  Glenlee.  That  learned  judge  said — 
<*  As  to  the  correspondence,  I  can  discover  nothing  like  an  undertaking  by  Haldane  to 
pay  interest, — such  construction  is  not  a  matter  of  English  law."  Of  these  two  opinions 
I  ^ink  Lord  Robertson's  is  the  sound  one,  and  that  the  view  tak^A  by  Lord  Glenlee  is 
wrong.  When  the  debtor  comes  to  reside  in  Scotland,  and  a  correspondence  takes  place 
between  him  and  the  creditor,  I  think  the  Scotch  law  must  determine  its  import  and 
effect.  The  question  here  then  comes  to  be,  whether  the  correspondence,  construed 
according  to  the  law  of  Scotland,  imports  a  departure  from  the  privilege,  by  the  law  of 
England,  of  not  paying  interest  ?  The  correspondence  in  the  case  of  Burgess  was  nearly 
as  strong  as  that  here.  But  being  called  on  to  decide  upon  the  effect  of  the  correspon- 
dence here,  I  must  hold  that  it  really  amounts  to  a  complete  waiver  of  the  right  to  refuse 
interest,  and  a  holding  out  to  the  creditor  that  the  debtor  had  no  objection  to  the  demand 
made  against  him,  and  on  the  strength  of  which  delay  was  granted,  and  no  proceedings 
instituted.  The  debtor  being  resident  in  Scotland,  and  the  creditor  having  applied  to 
him,  by  letter,  for  the  full  amount  of  his  debt,  with  interest,  and  no  objection  having 
been  stated,  but  delay  asked  and  granted,  a  new  question  arises  in  the  law  of  Scotland 
admitting  fully  the  rule  of  the  law  of  England  as  to  interest. 

Lord  Jeffrbt. — I  have  come  with  some  hesitation  to  the  same  conclusion.  If  the 
case  of  Burgess  had  not  stood  in  our  books,  except  on  the  general  principle  of  the  law 
of  England,  that  a  debt  upon  open  account  does  not  carry  interest,  I  [302]  should  have 
had  very  little  difficulty ;  and  I  rather  think  the  sound  view  of  this  case  is,  to  take  it 
up  independently  of  that  decision,  in  which  I  see  no  general  rule  of  law  laid  down.  It 
was  a  decision  upon  evidence.  The  point  referred  to  by  Lord  Fullerton  as  indicated  in 
the  opinion  of  Lord  Robertson,  may  be  a  point  of  law.  1  should  have  required  the 
authority  of  a  decision  to  make  me  hesitate  on  that  point,  that  it  is  competent  for  a  party, 
against  whom  a  demand  is  made,  to  abandon  any  objection  he  may  have  to  pay  interest, 
and  that  his  waiver  must  be  construed  by  the  law  of  the  country  where  he  is  resident  at 
the  time.  Suppose  he  gives  an  obligation  of  waiver  by  a  document  probative  by  the 
law  of  Scotland,  though  not  so  by  the  law  of  England,  would  we  hesitate  to  hold,  upon 
general  principle,  that  it  must  be  construed  by  the  law  of  Scotland?  The  question  here 
is.  Whether,  according  to  the  bona  fide  construction  of  the  letters,  there  is  evidence  of  a 
waiver  of  right  to  refuse  interest]  I  think  there  is.  The  debtor  got  an  equivalent  for 
paying  interest,  by  the  creditor  forbearing  to  proceed  against  him  for  such  a  long  time. 
The  agent  of  Lord  Buchan  offered  to  act  as  the  pursuers'  agent,  to  subscribe  for  them 
the  deed  of  accession  to  the  trust,  and  to  act  for  them  as  claimants  for  the  whole  sum  of 
principal  and  interest,  which  he  knew  was  demanded.  Suppose  that  had  been  done, 
could  he  after  that  have  said — I,  acting  for  the  debtor,  and  acknowledging  the  corre- 
spondence, object  to  the  constitution  of  a  part  of  the  claim,  on  account  of  a  mere 
privilege  which,  if  sued  in  England,  the  party  might  have  pleaded  ?  In  these  circum- 
stances, the  point  to  put  to  ourselves  is.  What  is  the  bona  fide  meaning  of  this  corre- 
spondence ?  And  the  answer  is  brought  out  by  this — Can  any  one  doubt  that  it  was 
perfectly  understood  that  the  whole  of  the  claim  was  admitted  as  the  ground  of  the 
dday  granted)  Written  documents  are  to  be  construed  according  to  equity  and  good 
faith  between  the  parties.  But  for  the  case  of  Burgess,  I  should  have  had  no  hesitation ; 
but  even  in  that  case,  there  was  nothing  so  strong  as  an  offer  of  the  debtor's  agent  to 
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nnk  the  creditors  for  the  claim  they  made  npon  the  trust-estate.  Without  committing 
myself,  by  saying  that  I  should  have  had  difficulty  in  going  along  with  the  decision  in 
that  case,  which  I  own  I  shpuld,  I  think  we  are  not  to  be  fettered  by  the  view  of  tlie 
Court,  in  the  circumstances  of  that  case,  from  doing  what  we  consider  justice  between 
the  parties  in  this. 

The  Court  adhered,  with  additional  expenses. 


No.  88.  vm.  Dunlop  304.    14  Dec.  1846.    2nd  Div.— Lord  Cuninghame. 

Forrest's  Trustees,  Pursuers. — BaUlie, 

Mrs.  Alison  Forrest  or  Martine,  and  Others,  Defenders. 

MkUaU — Tegtamefnt — Tnui — [Direction  to  execute  Entail], — Where  a  testator  had,  in 
technical  terms,  directed  his  trustees  to  execute  a  "regular  and  valid  entail"  of  certain 
lands  in  favour  of  certain  parties  in  succession,  and  the  "  heirs  whatsoever  **  of  their 
bodies ;  whom  all  failing,  to  the  testator's  "  nearest  heirs  and  assignees  whatsoever  " ; 
which  entail  "shall  contain  all  the  usual  prohibitory,  irritant,  and  resolutive  clauses"; 
— Held  that  the  trustees  were  bound,  in  order  to  carry  out  the  intention  of  the 
testator  of  having  a  valid  entail  executed,  to  insert  in  the  entail  a  clause  excluding 
heirs-portioners,  in  addition  to  the  destination  specified  in  the  directions  to  them. 

The  deceased  George  Forrest,  by  deed  of  instructions  relative  to  his  trust-disposition 
and  deed  of  settlement,  directed  his  trustees  to  invest  the  whole  free  residue  of  his 
estate  in  the  purchase  of  land ;  and,  having  established  a  title  thereto  in  their  persons, 
"  to  execute  a  regular  and  valid  entail  thereof,  and  also  of  the  subjects  in  Fleasance  and 
Lauriston,  presently  belonging  to  me,  and  specially  conveyed  to  my  said  trustees,  by  my 
said  trustHiisposition  and  settlement,  to  and  in  favour  of  the  said  Peter  Forrest,  my 
brother,  and  the  heirs  whatsoever  lawfully  to  be  procreated  of  his  body ;  whom  failing, 
to  the  said  Alison  Forrest,  and  to  the  heirs  whatsoever  lawfully  procreated,  or  to  be  pro- 
created, of  her  body ;  whom  failing,  to  the  said  Oeorge  Forrest,  brewer  in  Airdrie,  and 
the  heirs  whatsoever  lawfully  to  be  procreated  of  his  body ;  whom  failing,  to  the  said 
Janet  Forrest,  and  the  heirs  whatsoever  lawfully  procreated,  or  to  be  procreated,  of  her 
body ;  whom  all  failing,  to  my  own  nearest  heirs  and  assignees  whatsoever ;  and  which 
entaU  shall  contain  aU  the  usual  prohibitory,  irritant,  and  resolutive  clauses ;  and  also  a 
clause,  enjoining  and  obliging  the  whole  heirs  who  succeed  to  the  lands  and  other 
[3063  subjects  to  be  thereby  entailed,  to  assume,  use,  and  bear,  and  constantly  to  retain 
the  simame  of  Forrest,  in  addition  to  their  own  simame,  and  that  under  the  pain  of 
forfeiting  their  right  to  the  said  lands  in  case  of  contravention." 

The  trustees  brought  an  action  of  declarator  and  exoneration,  in  which  they  set 
forth,  that,  in  compliance  with  the  directions  of  the  testator,  they  had  made  a  purchase 
of  certain  lands,  and  were  willing  and  ready  to  execute  a  deed  of  entail ;  and  concluding, 
inter  aliOf  that  the  deed  should  be  revised  and  approved  of  by  the  Court,  as  carrying 
into  effect  the  intentions  of  the  testator. 

The  Lord  Ordinary  remitted  to  Mr.  Alexander  Duff,  W.S.,  to  revise  and  adjust  the 
draft  of  the  proposed  entail. 

Mr.  Duff  returned  a  report,  bringing  under  the  notice  of  the  Lord  Ordinary  the 
terms  of  the  destination,  to  heirs  in  the  draft  deed  of  entail,  as  in  reference  to  the  terms 
of  the  directions  to  the  trustees  in  the  trust-deed. 

He  stated — "  In  carrying  this  direction  (in  the  trust-deed)  into  effect,  the  agent  for 
the  trustees  has,  in  the  entail,  added  to  the  clause  of  destination  (which  begins  with 
Alison  Forrest  as  the  first  surviving  member  of  the  destination,  and  includes  all  the 
other  nomiTUxtim  members  of  it)  the  following  words : — *  The  eldest  heir  female  and  her 
'  deecendants  always  succeeding  without  division  throughout  the  whole  course  of  suc- 
'  cession,  and  secluding  heirs-portioners ' ;  thus  restricting  the  ordinary  technical  mean- 
ing of  the  words,  '  heirs  whatsoever  of  the  body,'  in  the  event  of  female  succession,  so 
is  to  carry  the  lands  to  the  eldest  of  two  or  more  heirs-portioners,  to  the  exclusion  of 
the  younger. 

^The  reporter,  after  looking  into  the  cases  on  the  subject,  has  felt  a  difficulty  in 
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disposing  of  the  matter,  without  bringing  it  under  the  notice  of  the  Lord  Ordinary,  for 
the  following  reasons  : — 

*'  1st,  It  humbly  appears  to  the  reporter,  that  the  direction  being  specially  expressed 
in  technical  language,  and  in  the  proper  phraseology  of  a  clause  of  destination  to  heirs, 
is  different  in  its  nature  and  legal  import  from  a  mere  general  direction  to  execute  a 
strict  entail  on  certain  persons  and  their  heirs.  This  latter  form,  without  any  question, 
admits  of,  and  requires  the  use  of  all  the  clauses  common  in  practice  at  the  period  when 
the  deed  bears  date. 

"  2d,  The  words  employed  in  the  trust-deed  are  not  necessarily  inconsistent  with  the 
existence  of  a  strict  entail ;  because,  even  although  a  destination  to  heirs  whatsoever  of 
the  body  should  be  held  to  contain  the  elements  of  the  extinction  of  the  entail,  in  the 
event  of  the  heirs  of  the  body  being  daughters,  still  a  strict  entail  may  exist  for  a  long 
period  under  such  a  destination,  when  it  contains  also,  as  in  this  case,  postponed 
nomincUim  substitutes.  The  existence  of  heirs-portioners  belonging  to  the  earlier 
branches  of  the  destination,  may  not  have  the  effect  of  vacating  the  entail,  if  the  property 
should  by  their  death  descend  to  the  next  [306]  nominatim  substitute.  It  would, 
indeed,  appear  from  the  opinion  of  Lord  Medwyn,  assented  to  by  Lord  Glenlee,  in  the 
case  of  Graig,^  that  it  is  even  a  question  whether  heirs-portioners  would  not  be  fettered 
by  the  provisions  of  the  tailzie,  when  there  is  a  postponed  substitute  having  a  title,  as 
being  called  nominaitm  to  the  succession,  to  challenge  acts  of  contravention,  and  so 
excluded  from  altering  the  order  of  succession,  selling  or  burdening  the  estate. 

"  The  question  differs  from  that  raised  in  Stirling's  case,^  in  this,  that  in  the  trust- 
deed  there  under  consideration,  a  clear  general  direction  existed  to  introduce  into  the 
deed  of  entail  all  conditions  and  limitations  which  the  trustees  should  consider  necessary 
and  proper  for  carrying  the  truster's  intentions  into  full  effect. 

**  On  the  other  hand,  it  may  be  urged  that  the  younger  of  two  or  more  heirs-portioners 
could  have  no  title  to  object  to  the  clause  as  framed,  because  the  intention  of  the  truster 
was  to  make  an  entail  in  the  families  of  those  called  nominatim  to  the  succession,  which 
intention  is  not  carried  into  undoubted  and  complete  effect  by  a  destination  to  heirs 
whatsoever  of  the  body,  as  including  heirs-portioners ;  and  that,  therefore,  these  terms 
must  be  held  to  be  subject  to  explanation,  for  the  purpose  of  fulfilling  the  truster^s 
intention.  The  opinions  of  the  Judges  in  Craig's  case  leave  the  question  open ;  and, 
were  it  to  be  decided  against  the  validity  of  the  entail  in  the  event  supposed,  the  eon- 
sequence  would  be,  that  in  the  present  instance  the  entail  executed  under  the  truster's 
directions  would  be  a  deed  at  variance  with  his  intentions,  which  contemplated  a  regular 
and  valid  entail,  containing  all  the  usual  prohibitory,  irritant,  and  resolutive  clauses. 

"  In  support  of  this  view,  there  is  the  case  of  Sprott,^  which  would  be  an  authority 
completely  in  pointy  but  that  the  clause  was  contained  in  an  English  will,  and  although 
very  special,  not  expressed  in  the  proper  words  of  style  of  a  destination  of  Scotch 
property. 

"  This  answer  carries  much  force ;  still  the  reporter  would  venture  to  observe,  that 
were  he  disposing  of  the  matter  as  a  mere  question  of  practice,  seeing  that  the  truster 
had  himself  dictated  his  destination  in  the  technical  language  of  a  deed  of  conveyance, 
and  in  terms  not  absolutely  inconsistent  with  the  existence  and  continuance  of  a  strict 
entail,  he  would  doubt  whether  the  conveyancer  ought  not  to  transcribe  the  very  words 
of  the  clause  from  the  trust-deed  into  the  deed  of  entail.  But,  as  the  case  of  Macdonald  ^ 
shows  that  such  questions  ought  to  be  authoritatively  settled  at  the  time  when  the 
entail  is  to  be  executed,  he  begs  respectfully  to  leave  to  the  decision  of  the  Lord 
Ordinary  whether  the  words  before  quoted,  excluding  heirs-portioners,  should  remain  in 
the  deed. 

[307]  The  Lord  Ordinary  having  considered  the  draft  of  the  deed  of  entail  proposed 
by  the  pursuers,  with  the  report  of  Mr.  Duff,  reported  the  case.^ 

1  February  21,  1839.  «  November  30,  1838. 

»  May  22,  1828,  (6  S.  833).  *  December  22,  1842,  (6  D.  &  B.  372). 

6  «  Note. — The  question  stated  for  the  direction  of  the  Court  is  so  clearly  explained 
in  Mr.  Duff's  report,  that  it  requires  no  comment  from  the  Lord  Ordinary.  He  concurs 
entirely  in  the  view  indicated  by  the  reporter,  that  a  complete  and  effectual  entail  should 
be  executed  here  to  ensure  the  succession  to  the  series  of  heirs  caUed  by  the  truster,  and 
that  in  that  view  heirs-portioners  should  be  excluded. 
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Lord  Jubtiob-Glbrk. — ^There  is  no  room  for  drawing  any  distinction  of  the  least 
sob'dity  between  this  case  and  those  of  Stirling  and  Sprott ;  and  the  opinions  of  the 
Judges  in  these  cases  show  that  they  did  not  go  on  any  technical  effect  of  particular  terms 
occurring  in  the  deeds  in  these  cases,  which  are  not  in  the  present  deed.  The  ground  of 
judgment  in  both  cases  was  the  broad  and  sound  principle,  that  the  direction  to  make  over 
and  convey  to  the  parties  called  to  the  succession  under  a  valid  entail,  with  the  usual  and 
necessary  clauses,  necessarily  imported  in  the  execution  of  the  truster's  will  and  purpose, 
that  the  entail  should  be  so  framed  as  to  exclude  heirs-portioners.  The  question  being 
one  as  to  the  fulfilment  and  execution  of  the  purposes  and  directions  of  the  truster,  the 
Court  have  adopted  the  principle — surely  the  only  sound  principle  in  such  cases — of 
carrying  out  that  purpose  in  the  way  warranted  by  one,  and  a  most  natural  construction 
of  the  terms  employed,  and  in  which  alone  the  expressed  purpose  of  the  truster  can  be 
secured.  When  the  deed  directs,  as  here,  a  regular  and  valid  entail  of  the  lands  to  be 
made  in  favonr  of  A.  B.,  and  the  heirs  whatsoever  of  his  body,  and  so  forth,  which 
entail  shall  contain  all  the  usual  prohibitory,  irritant,  and  resolutive  clauses,  the  only 
conclusion  that  can  be  drawn  is,  that  the  entailer  intended  to  secure  the  whole  lands,  to 
be  secured  for  each  of  the  heirs  so  included  in  the  destination.  The  benefit  cannot  be 
so  secured  to  each,  unless  each  is  called  successivh  and  seriatim  ;  and  hence  the  exclusion 
of  heirs-portioners  appears  to  be  the  necessary  and  plain  result  of  the  direction  given. 
It  can  hardly  be  said  to  be  matter  of  implication — although  in  the  execution  of  the 
purposes  of  a  trust,  that  would  be  a  sufficient  ground — for  there  cannot  be  a  valid  entail 
of  adl  the  lands,  which  is  the  direction,  upon  each  of  the  parties  called,  if  they  are  not  to 
succeed  mccesdvh  ;  and  hence  the  division  among  heirs-portioners  is  repugnant  to  the 
plain  direction  of  the  deed. 

LoBD  Mbdwtn  concurred. 

LoBn  MoNGREiFF. — After  looking  at  the  various  cases,  I  am  of  the  same  [308]  opinion 
The  question  is,  whether  the  will  of  the  testator  can  be  carried  into  effect  without 
excluding  heirs-portioners?  I  can  see  no  difference  between  this  case  and  that  of 
Sprott. 

LoBD  GooKBURN. — There  might  be  room  for  argument  upon  the  opposite  side,  if  the 
question  were  open ;  but  I  think  that  the  point  has  been  settled,  and  I  concur  with 
your  Lordships. 

The  Court  accordingly  pronounced  this  interlocutor : — "  Find,  that  in  executing  the 
deed  of  entail  mentioned  in  the  said  report,  in  terms  of  the  direction  of  the  entailer, 
the  succession  of  heirs-portioners  must  be  excluded ;  and  remit  to  the  Lord  Ordinary  to 
see  the  deed  of  entail  executed  accordingly.'' 

[Of.  Sandifa  v.  Bain*8  Trustees,  25  R.  268,  270.] 


Nou  39.  Vm.  DtmloX)^  308.    16  Dec.  1845.    Ist  Div.— Lord  Cuninghame. 

T.  M.  M'Nkill  Hamilton,  Pursuer. — Marshall 

Marion  Hamilton,  Defender. — SoL-Gm.  Anderson — Macfarlane, 

Lecue — Irritancy — [Essential  Condition] — Entail — Act  10  Geo,  III,  c,  51. — Held,  that 
a  declarator  of  irritancy  against  a  tenant  for  failure  to  implement  the  conditions  of 
the  lease  anent  erecting  fences  and  keeping  them  in  repair,  was  incompetent^  the  lease 

"  No  rule  is  now  better  fixed  in  practice,  than  that  when  a  truster  gives  direction  to 
his  trustees  to  execute  an  entail,  he  is  held  to  mean  a  tailzie  strict  and  complete  in  all 
necessary  clauses,  to  secure  the  transmission  of  the  estate  to  all  the  heirs  called.  It  is 
sufficient  to  refer  to  the  late  case  of  Stirling,  (30th  November  1838,)  where  the  prior 
cases  were  enumerated,  and  of  new  approved  of  by  the  Court. 

"  The  case  of  Sprott,  also  mentioned  in  Mr.  Duff's  report,  is  so  nearly  decisive  of  the 
point  which  here  occurs,  that  the  Lord  Ordinary  would  have  acted  on  it,  without 
troubling  the  Court  with  the  present  report ;  but  there  is  a  small  variation  in  the  words 
of  the  destination  here,  pointed  out  by  Mr.  Duff,  which  makes  it  proper  that  the  title 
should  be  adjusted  by  authority  of  the  Court." 
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containing  no  irritant  clause ;  and  that  an  improving  lease,  granted  nnder  the 
Montgomery  Act,  by  an  heir  of  entail,  which  contained  the  statatory  conditions  in 
regard  to  fences,  and  also  a  special  clause  binding  the  tenant  to  implement  the 
conditions  of  the  Act,  was  in  no  different  position  from  a  lease  by  a  fee-simple 
proprietor,  containing  the  same  conditions. 

The  question  in  this  case  was,  Whether  a  declarator  of  irritancy  and  forfeiture  was 
competent  against  a  tenant  under  an  improving  lease,  granted  by  an  heir  of  entail 
in  terms  of  the  Montgomery  Act,  (10  Geo.  III.  c.  51,)  for  failure  to  implement  the 
conditions  inserted  in  the  lease  as  required  by  the  Act,  no  irritant  clause  being  adjected  ? 

The  facts  were  these  : — In  1818,  R  M.  Hamilton  M'Keill,  the  heir  then  in  posses- 
sion of  the  entailed  estates  of  Eaploch  and  Patrickholme,  granted  to  Marion  Hamilton 
an  improving  lease  for  thirty-one  years,  in  terms  of  the  provisions  of  the  Montgomery 
Act,  of  the  farm  of  Kittymuir,  part  of  the  entailed  lands.  The  conditions  of  the  lease 
were  in  all  respects  conform  to  the  Act,  and  it  moreover  contained  a  special  clause, 
binding  the  tenant  generally  to  implement  and  fulfil  the  conditions  of  the  Act ;  but 
there  was  no  provision  for  forfeiture  in  the  event  of  failure. 

In  1844,  J.  M.  M'Keill  Hamilton,  the  present  heir,  raised  action  of  declarator  of 
irritancy  and  removing  against  Marion  Hamilton,  upon  the  ground  that  she  had  &iled 
properly  to  fence  and  enclose  the  lands,  and  [309]  to  keep  such  fences  as  had  been  made 
in  sufficient  repair,  in  terms  of  the  conditions  of  the  lease  and  the  Act  of  Parliament. 
The  subsumption  and  conclusions  of  the  summons  were  in  these  terms : — '*  That  the 
failure  to  perform  the  obligations  come  under  in  the  said  tack,  and  to  implement  the 
conditions  imposed  by  the  said  Act  of  Parliament,  import  an  irritancy  of  the  tack,  in 
respect  whereof,  and  of  the  said  contraventions  of  the  tack,  and  of  the  provisions  made 
by  the  said  Act  of  Parliament,  and  of  the  restrictions  in  the  said  bond  or  deed  of  tailzie, 
an  irritancy  of  the  tack  has  been  incurred,  and  it  has  become  void  and  null :  And 
although  the  pursuer  has  often  desired  and  required  the  said  Marion  Hamilton  to  give 
up  all  claims  under  the  said  tack,  and  remove  from  the  said  lands,  yet  she  refuses,  or  at 
least  delays  so  to  do  :  Therefore  it  ought  and  should  be  found  and  declared,  by  decree 
of  the  Lords  of  our  Council  and  Session,  that  the  said  tack  was  granted  by  the  said 
Roger  Montgomery  Hamilton  M'Neill  to  the  said  Marion  Hamilton,  under  the  condition 
of  her  fulfilling  and  implementing  the  clauses  of  the  said  Act  of  Parliament,  10  Geo. 
III.  cap.  51,  applicable  to  the  said  lease,  and  of  her  performing  the  other  obligations 
undertaken  by  her  in  the  said  tack,  and  no  otherwise :  That  the  said  Marion  Hamilton 
has  failed  to  implement  and  fulfil  the  obligations  undertaken  by  her  in  the  said  tack, 
and  imposed  by  the  said  Act  of  Parliament,  and  incumbent  on  her  at  common  law ;  and, 
in  particular,  that  she  has  not  enclosed  a  third  part  of  the  said  lands  before  the  expiration 
of  a  third  part  of  the  said  tack,  nor  enclosed  two-third  parts  of  the  said  lands  before  the 
expiration  of  two-third  parts  of  the  said  tack,  and  that  the  time  within  which  the  said 
enclosures  should  have  been  made  has  expired,  and  that  thereby  the  said  Marion  Hamilton 
has  incurred  an  irritancy  of  the  said  tack  :  Aiid  it  also  ought  and  should  be  found  and 
declared,  by  decree  foresaid,  that  the  said  Marion  Hamilton  has  thereby  forfeited  aU 
right  and  title  to  the  said  tack  and  the  lands  thereby  set,  and  that  the  said  tack  is 
extinct,  and  become  void  and  null,  and  of  no  effect  in  time  coming,  in  same  manner  as 
if  it  had  never  been  granted :  And  the  said  Marion  Hamilton  ought  and  should  be 
decerned  and  ordained,  by  decree  foresaid,  to  flit  and  remove  herself,  her  family,  cottars, 
goods  and  gear,  from  the  said  lands,  against  the  term  of  next,  to  the  effect 

the  pursuer  may  enter  thereto,  and  occupy  and  possess  the  same  at  pleasure." 

The  following  alternative  conclusion  was  added  to  the  summons  by  minute  of  amend- 
ment : — "  Or  otherwise,  that  the  said  Marion  Hamilton  ought  and  should  be  decerned 
and  ordained,  by  decree  foresaid,  to  implement  and  fulfil  the  conditions  and  obligations 
come  under  by  her  in  the  said  tack,  at  least  so  far  as  this  can  now  be  done,  by  encloeing 
the  whole  of  the  foresaid  lands  before  the  termination  of  her  said  lease,  and  by  leaving 
the  fences  and  others  erected  by  her  in  sufficient  and  tenantable  repair,  and  by  putting 
the  houses  on  the  said  farm  in  tenantable  condition,  and  leaving  them  in  the  same  state, 
and  by  putting  and  leaving  the  said [310] farm  in  good  heart  and  condition:  And 
further,  the  said  Marion  Hamilton  ought  and  should  be  decerned  and  ordained,  by 
decree  foresaid,  to  find  caution  acted  in  the  books  of  Council  and  Session  to  the  aatia- 
faction  of  our  said  Lords,  that  the  said  conditions  and  obligations  shall  be  folly 
implemented  and  fulfilled" 
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The  defender  admitted  the  conditions  of  the  lease,  and  that  they  were  in  all  respects 
conform  to  the  provisions  of  the  Act,  hut  denied  that  there  had  heen  any  failure  on 
her  part  with  respect  to  them.  She  pleaded,  that  as  the  lease  did  not  provide  that  a 
failure  to  implement  its  condition  should  infer  forfeiture,  a  declarator  of  irritancy  was 
incompetent. 

The  Lord  Ordinary,  hefore  answer,  remitted  to  Mr.  Scott,  factor  for  Lord  Douglas, 
to  inspect  the  farm,  and  report  how  far  the  tenant  had  implemented  *'  the  special  condi- 
tion of  the  lease,  to  implement '  and  fulfil  the  conditions  of  the  Act  of  Parliament.' " 

Mr.  Scott  reported  that  the  tenant  had  fulfilled,  ''as  regards  extent  of  enclosed 
lands,  the  conditions  incumhent  upon  her,  so  far  as  the  lease  has  run,"  hut  that  she  had 
"  not  fulfilled  the  ohligation  she  came  under,  'to  keep  and  repair  the  fences,  when 
'  made,  in  good  and  sufficient  repair  during  the  lease.' "  By  a  supplementary  report 
under  a  second  remit  from  the  Lord  Ordinary,  Mr.  Scott  reported  what  would  require 
to  be  done  in  order  to  put  the  fences  into  a  proper  condition,  and  gave  an  estimate  of 
the  probable  expense. 

The  Lord  Ordinary  pronounced  the  following  interlocutors: — "I9th  Jtdy  1845. — 
The  Lord  Ordinary  having  heard  counsel  on  the  two  reports  of  Mr.  Scott^  appoints  the 
defender  to  be  prepared  to  state,  on  or  before  the  1st  day  of  November,  whether  she  is 
willing  to  make  the  necessary  repairs  on  the  fences  at  the  sight  of  Mr.  Scott,  or  to 
advance  the  sum,  in  order  that  the  said  repairs  may  be  made  by  a  third  party,  under 
certification,  that  if  the  said  expenditure  is  not  made  within  a  time  to  be  specified, 
decree  of  forfeiture  and  removal  will  be  pronounced ;  and  reserves  in  the  mean  time 
any  question  of  expenses.^ 

*^^ih  Nonember  1845. — ^In  respect  the  defender  has  failed  to  repair  the  fences  in 
terms  of  Mr.  Scott's  reports,  and  has  not  ofiered  to  do  so  within  a  definite  time,  or  to 
pay  the  expense  of  doing  so,  repels  the  defences,  and  decerns  in  terms  of  the  conclusions 
of  the  libel :  Finds  the  defender  liable  in  expenses." 

The  defender  reclaimed  against  the  last  of  these  interlocutors,  and  renewed  her  plea, 
that  declarator  of  irritancy  was  incompetent,  in  respect  the  lease  contained  no  provision 
for  forfeiture  in  respect  of  failure  to  implement  its  conditions. 

[811]  The  pursuer  pleaded,  that  the  common  law  of  contract  was  applicable,  whereby 
the  party  who  was  ready  to  perform  the  obligations  incumbent  upon  him,  was  entitled 
to  have  it  put  an  end  to  if  the  other  party  would  not  implement  the  counter-obligations 
conceived  in  his  fiivour.' 

LoBD  Fbisidbnt. — I  cannot  concur  in  the  interlocutor,  by  which  an  irritancy  is 
declared.  The  Montgomery  Act  does  not  provide,  that  if  a  tenant  under  a  lease,  granted 
in  terms  of  it,  fails  to  implement  the  conditions,  his  right  shall  be  irritated.  Had  a 
conventional  irritancy  been  inserted  in  the  lease,  we  would  have  given  effect  to  it ;  but 
that  was  not  done  here.  The  statutory  conditions  are  in  no  different  position  from 
others  which  are  left  to  be  enforced  by  ordinary  process  of  law. 

Lord  Maokbnzib. — I  concur.  The  rule  laid  down  by  Stair,  on  which  the  pursuer 
relies,  that  a  party  to  a  contract  who  does  not  give  implement  cannot  ask  implement,  is 
not  applicable.  The  landlord,  by  siving  possession  under  a  lease,  confers  a  real  right 
upon  the  tenant.  Stair  does  not  allude  to  the  case  of  a  lease  where  the  tenant  is  in 
poflsession.  There  the  landlord  has  given  implement,  so  :&ur  as  possession  goes.  A  lease 
cannot  be  irritated  except  in  virtue  of  a  conventional  irritancy  contained  in  it^  or  of  a 
statute  which  provides  an  irritancy  in  certain  events.  The  landlord  must  have  recourse 
to  other  remedies.  He  can  get  a  judgment  ordering  the  tenant  to  repair,  or  he  may 
ropair  himself,  and  the  tenant  must  repay  him.  If  he  does  not,  and  has  no  available 
fundsy  he  may  be  made  bankrupt,  and  removed.  The  landlord  has  really  remedies 
enough  without  irritancy.    It  is  the  first  attempt  of  the  kind  I  ever  saw. 

I^BD  FuLLEBTON. — I  have  more  difficulty  than  is  entertained  by  your  Lordships.  I 
hesitate  to  adopt  the  argument  of  the  defender.     There  are  a  great  many  cases  of  con- 


^  ^^KoTB. — ^As  there  is  no  petitory  conclusion  for  damages  in  the  summons,  the 
pursuer  can  only  get  redress  in  this  action  in  the  manner  indicated  in  the  interlocutor ; 
— ^the  defender  must  be  prepared  by  November  to  state  definitely  what  course  she 
choosee.     Parties  will  also  be  heard  then  on  expenses." 

s  1  Stair  10,  §  6. 

DUNLOP,  VOL,  IV.  30 
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tract  in  ivnich,  where  the  thing  to  be  done  by  the  one  party  is  the  condition  of  the 
other  entering  into  the  transaction,  the  contract  is,  at  common  law,  annulled  in  conse- 
quence of  his  failure.     At  common  law,  I  think  the  party  in  whose  favour  the  obliga- 
tion, as  to  which  there  has  been  a  failure,  was  contracted,  is  entitled  to  bring  a  declarator 
that  the  contract  is  at  an  end.     Take  the  ordinary  case  of  a  sale,  in  a  question  between 
the  buyer  and  seller,  would  the  seller  not  be  entitled  to  say.  You  won't  pay  the  price, 
and  don't  pay  it ;  and  if  you  do  not  say  you  will,  I  am  entitled  to  have  the  transaction 
declared  at  an  end.     I  think  that  conclusion  quite  competent  at  common  law.     In  the 
same  way,  in  the  case  of  a  lease,  suppose  the  tenant  bound  to  pay  a  large  graasum,  and 
no  particular  period  specified,  I  doubt  whether  it  would  require  an  express  provision  of 
irritancy  to  warrant  the  landlord  to  say.  This  was  the  condition  on  which  you  got  the 
lease,  give  me  some  security,  or  I  will  have  the  transaction  declared  at  an  end ;  and  if 
security  was  not  given  within  a  reasonable  time,  with  which  the  judge  was  satisfied,  I 
think  it  would  be  competent  to  declare  it  at  an  end.     I  think  that  must  have  been  the 
view  of  the  Lord  Ordinary.     He  has  not  put  his  judgment  on  the  ground  of  irritancy, 
but  on  the  ground  of  breach  of  bargain.     The  tenant,  when  it  is  put  to  him  whether  he 
is  willing  to  fulfil  his  part  of  the  contract,  won't  tell  what  he  is  going  to  do.     In  ^ort^ 
the  Lord  Ordinary  seems  to  say.  This  is  a  condition  [312]  which  you  are  bound  to 
implement,  and  if  you  won't  say  what  you  are  going  to  do,  I  will  declare  the  transaction 
at  an  end.     I  think  there  are  cases  in  which,  at  common  law,  the  landlord  would  be 
entitled  to  bring  such  an  action,  and  have  the  lease  declared  forfeited.     Suppose  a  lease 
for  two  nineteen  years,  and  a  grassum,  to  be  paid  at  the  end  of  the  first  nineteen  years, 
I  think  the  landlord  would  be  entitled  to  say.  That  was  one  of  the  conditions  on  which 
I  entered  into  the  contract,  and  if  you  won't  give  me  satisfaction  as  to  it,  I  will  have 
the  contract  declared  at  an  end.     The  condition  here  about  fences  is,  I  think,  a  condition 
of  the  contract  itself,  failure  as  to  which  warrants  forfeiture  without  an  irritancy.     That 
there  are  such  conditions  there  is  no  doubt  whatever.     I  think  that,  under  the  declara- 
tion of  the  statute,  it  was  a  condition  of  the  contract's  being  entered  into.     The  landlord 
had  power  to  enter  into  the  lease  only  under  this  condition.     I  think,  therefore,*it  must 
be  held  a  condition  which  he  had  in  view  in  entering  into  the  contract^  as  without  it  he 
would  not  have  been  entitled  to  enter  into  it  at  all.    This  just  brings  it  to  that  class  of 
cases  which  I  have  mentioned,  where  a  condition  is  come  under  by  one  party,  in  con- 
sideration of  which  alone  the  contract  was  entered  into  by  the  other.     I  think  the 
landlord  is  entitled  to  make  the  tenant  say  whether  he  will  implement  it  or  not ;  and  if 
he  will  not,  to  have  the  contract  of  lease  set  aside.     The  difficulty  I  have  is  in  distin- 
guishing this  from  the  class  of  cases  under  ordinary  contract. 

Lord  Jeffbet. — I  am  sorry  that  there  should  be  any  difference  of  opinion  as  to  such 
a  general  question.  My  opinion  is  decidedly  with  the  majority.  I  do  not  dispute  the 
familiar  doctrine  of  Lord  Stair,  that  where  mutual  prestations  are  covenanted,  the 
demand  for  implement  on  the  one  part  is  well  met  by  saying  that  there  has  been  no 
implement  on  the  other.  But  I  think  the  case  of  leases  is  fundamentally,  and  on  prin- 
ciple, different.  A  lease  is  a  read  right,  and  it  is  consummated  by  delivering  over  the 
land.  Of  old,  it  was  usual  to  sanction  the  right  of  the  tenant  by  infeftment,  and  by 
that  means  he  held  under  the  real  right  of  infeftment  what  is  now  held  by  mere  acquisi- 
tion of  the  subject.  He  requires  to  make  no  new  particular  demand  on  the  landlord, 
to  be  met  by  the  plea  of  a  failure  on  his  part.  The  whole  theory  of  the  irritancy  of 
real  rights  is  quite  different  from  the  resolution  of  personal  contract,  upon  the  ground 
of  failure  on  either  side.  Leases  belong  to  the  class  of  real  rights,  and  the  same  rules 
in  regard  to  irritancy  are  applicable  to  them  as  to  other  real  rights.  If  it  were  not  so, 
would  the  Act  of  Sederunt  of  1756  have  been  passed,  or  would  landlords,  under  the 
best  advice,  have  put  conventional  irritancies  into  their  leases  ?  That,  on  Lord  FuUerton's 
view,  was  altogether  unnecessary.  I  hold  it  to  be  a  familiar  principle  of  the  law  of 
irritancy  of  real  rights,  that  it  can  only  be  declared  in  virtue  of  a  statute  or  a  conven- 
tional provision.  That  excludes  the  idea  of  putting  persons  holding  such  rights  in  the 
same  situation  with  parties  to  a  contract^  under  which  something  may  be  demanded 
from  time  to  time.  I  don't  differ  from  Lord  Fullerton,  that  cases  may  be  supposed 
where  a  tenant,  by  refusal  to  implement  obligations  incumbent  on  him,  may  found 
a  declaratory  action.  But  I  don't  see  any  thing  of  that  kind  here.  I  think  the 
Montgomery  Act  has  nothing  to  do  with  Uie  matter.  It  prescribes  the  conditions 
under  which  heirs  of  entail  may  grant  leases ;  but  it  leaves  the  leasee,  with  thoee  condi* 
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tioDfl  in  them,  with  no  higher  privilege  than  leases  by  a  fee-simple  proprietor  containing 
the  same  conditions.  It  is  hardly  necessary  to  say,  that  I  can  conceive  a  case  of  collu- 
sion by  an  heir  in  possession  with  a  tenant,  [313]  by  which  he  gives  the  tenant  possession 
without  those  obligations  about  improvement.  In  such  a  case  there  must  be  a  remedy 
by  action — not  at  the  instance  of  the  granter  of  the  lease,  however,  but  of  the  next  heir 
— to  have  it  found  that  he  is  entitled  to  make  the  improvements  in  the  tenant's  name, 
and  at  his  expense.  It  is  strong  to  say,  that  the  neglected  conditions  have  qualified  the 
contract  ab  inUio,  seeing  it  has  been  acted  on  for  twenty-five  years.  You  cannot  go 
back  on  them  as  something  which  the  tenant  ought  to  have  done  before  the  constitution 
of  a  real  right  The  landlord  can  get  redress  in  some  way  or  other.  He  may  bring  an 
action  for  non-implement  of  contract,  concluding  for  a  decerniture  ad  facium  prestandum. 
Whether  that  would  work  out  a  dissolution  of  the  lease,  by  putting  the  tenant  in 
prison,  and  so  making  it  a  deserted  farm,  I  do  not  know.  As  yet  there  is  no  such 
thing  as  a  positive  repudiation  by  the  tenant.  There  are  maintainable  grounds  for 
refusal  to  make  the  repairs,  perfectly  consistent  with  the  recognition  of  all  the  obliga- 
tions incumbent  upon  her.  The  Lord  Ordinary  has  substantially  found,  that  the  refusal 
imports  an  irritancy  of  the  lease.  That  is  a  doctrine  which  I  am  surprised  to  find  main- 
tained.    I  therefore  concur  with  the  migority  of  your  Lordships  without  any  hesitation. 

Lord  Pbbsident. — I  am  quite  prepared  to  recal  the  interlocutor,  but  not  to  dismiss 
the  action ;  for  the  alternative  conclusions  in  the  amendment  of  the  libel  must  be  dis- 
posed of.  I  think,  therefore,  the  case  must  go  back  to  the  Lord  Ordinary  for  that 
purpose,  with  our  opinion,  that  there  are  no  grounds  for  declarator  of  irritancy. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Alter  the  interlocutor  reclaimed 
against :  Find  that  no  irritancy  or  forfeiture  of  the  lease  has  been  incurred ;  and  remit 
to  the  Lord  Ordinary  to  hear  parties  upon  the  other  conclusions  of  the  summons,  as 
amended;  and  to  proceed  further  as  to  his  Lordship  shall  seem  just,  reserving  all 
questions  of  expenses." 

[Cf.  EdfJMmd  V.  Reid,  9  Macph.  784.] 
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John  Blackwood  and  Others,  Pursuers. —  Whigham, 

Dr.  Ain)RBW  Mylne  and  Others,  Defenders. — More, 

Process — Wakening — Title  to  Pursue, — In  an  action  of  wakening,  at  the  instance  of  four 
oat  of  twelve  of  the  pursuers  of  the  original  process, — Held  that  the  original  process 
ooold  not  be  proceeded  in  as  duly  wakened  until  the  whole  pursuers  thereof,  or  the 
representatives  of  such  of  them  as  were  dead,  had  been  duly  called  for  their  interest. 
Observed,  that  such  of  them  as  would  not  concur  as  pursuers  of  the  wakening  might 
be  called  as  defenders. 

In  1831,  twelve  individuals,  in  the  character  of  parishioners  of  the  parish  of  Dollar, 
raised  an  action  of  declarator  and  count  and  reckoning  against  the  trustees  of  the  Dollar 
Institution,  a  charity  established  in  [314]  that  parish.  After  depending  for  about  nine 
years,  this  action  was  allowed  to  fall  asleep,  the  last  interbcutor  being  on  27th  May 
1840.  In  1845,  four  of  the  pursuers,  who  designed  themselves  as  "panshioners  of  the 
parish  of  Dollar,  and  residents  therein,"  raised  a  summons  of  wakening.  The  summons 
set  forth,  that  of  the  other  pursuers  of  the  original  action  five  were  now  dead,  and  that 
of  the  remaining  three  one  had  left  the  parish,  and  two  had  been  induced  by  the 
defenders  to  relinquish  the  action,  and  withdraw  their  names  as*pursuers ;  and  subsumed 
that,  in  these  circumstances,  they  (the  four  now  insisting)  were  entitled  to  follow  out 
the  process,  and,  for  that  purpose,  to  have  the  same  wakened  at  their  instance. 

The  defenders  gave  in  defences,  in  which  they  pleaded,  (as  their  second  defence,) — 

That  the  original  process,  to  which  the  present  summons  of  wakening  refers,  cannot 

be  wakened,  unless  at  the  instance  of  all  the  original  parties,  or  their  representatives, 

or  at  least  until  these  representatives  shall  be  made  parties  thereto ;  and  the  present 

pursners  have  no  title  of  themselves  to  waken  the  said  process. 
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The  Loid  Ordinary  pronounced  the  following  interlocutor : — "  Sustains  the  second 
defence,  to  the  effect  of  finding  that  the  original  process  cannot  be  proceeded  in  as  duly 
wakened,  until  the  whole  parties  to  that  original  cause,  or  the  representatives  of  such  of 
them  as  are  now  dead,  are  duly  called  for  their  interest,  and  decerns." 

The  pursuers  reclaimed,  but 

The  Court  unanimously  adhered,  and  found  the  pursuers  liable  in  the  expenses  since 
the  date  of  the  Lord  Ordinary's  interlocutor. 

It  was  observed  on  the  bench,  that  such  of  the  original  pursuers  as  were  alive,  and 
the  representatives  of  those  that  were  dead,  who  would  not  concur  as  pursuers  of  the 
wakening,  might  competently  be  called  as  defenders. 


Ko.  41.  Vm.  Dunlop  315.    19  Dec.  1846.    let  Div.— Lord  Wood. 

Rachael  Richardson  or  Carrutheks  and  Jane  Carruthers,  Pursuers. — 

Grraham  Bell, 

John  Biggar,  Defender. — Neaves. 

Writ — Erasure. — By  a  clause  in  a  testament  the  testator  nominated  John,  whom  failing, 
James,  to  be  his  executor,  the  word  tojiom  being  written  on  an  erasure.  John  accepted, 
and  James  intimated  his  intention  to  decline.  In  a  reduction  of  the  nomination  at 
the  instance  of  the  testator's  widow, — Held  that  James,  having  failed  by  his  decli- 
nature, the  erasure  afforded  no  ground  for  reducing  the  nomination  of  John. 

The  trust-disposition  and  settlement  of  John  Carruthers,  deceased,  contained  the 
following  clause: — "And  I  do  hereby  make,  constitute,  and  appoint  the  said  John 
Biggar,  junior,  ^  whom  failing,  the  said  James  Biggar  and  ^  John  Bcdrd^  and  the  survivor 
or  acceptor  of  them,  my  sole  executors,  with  full  and  ample  power  to  intromit  with,  call, 
and  sue  for,  uplift^  and  receive  all  and  sundry  debts,  sums  of  money,  goods,  and  gear, 
that  shaU  be  resting  owing  or  pertaining  and  belonging  to  me  at  the  time  of  my  death  - 
and  farther,  I  do  hereby  nominate  and  appoint  the  said  John  Biggar,  junior,  *  whom 
failing,  the  said  James  Biggar  and  *  John  Baird,  and  the  survivor  or  acceptor  of  them 
to  be  tutors  and  curators  to  my  children  above  named,"  &c.  In  the  testing-clause,  the 
marginal  notes  were  mentioned,  but  no  notice  taken  of  erasures. 

John  Biggar  accepted  and  acted,  while  James  Biggar  and  John  Baird  both  intimated 
their  intention  to  decline. 

The  truster's  widow  and  one  of  his  children  brought  a  reduction  of  the  nomination 
of  John  Biggar  in  the  above  clause,  upon  the  ground  of  the  word  "  whom,"  in  the  two 
instances  where  it  occurred,  being  written  on  erasures,  as  appears  in  the  above  quotation. 
These  erasures  were  reported  to  exist  by  Mr.  Thomas  Thomson,  advocate,  under  a  remit 
from  the  Lord  Ordinary. 

The  pursuers  pleaded,  that  they  were  entitled  to  read  the  clause  as  if  the  word 
"  whom "  was  not  there  at  all,  or  with  any  other  word  substituted  which  the  space 
would  admit,  the  most  adverse  to  the  party  founding  on  the  vitiated  document-^euch 
as  "  and,"  or  "  also." 

The  defender  pleaded,,  that  as  James  Biggar  and  John  Baird  had  both  fiuled  by 
having  intimated  their  declinature,  the  defender  could  not  be  excluded  by  reading  the 
clause  without  the  word  "  whom,"  nor  could  any  other  word  be  put  into  the  spaces 
which  it  now  filled,  which  would  have  that  effect. 

[316]  The  Lord  Ordinary  repelled  the  reason  of  reduction. 

The  pursuers  reclaimed,  but 

The  Court  unanimously  adhered. 


1  This  word  is  written  on  an  erasure.  «  These  words  are  on  the  marcin 

» Ibid.  4  Ibid.  ^ 
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No.  44.  VJJ-L.  Dnnlop  321.    20  Deo.  1846.    2nd  Div.— Lord  Robertson. 

Hugh  M'Culloch,  Pursuer. — BviherfurdL — Bv4ihanan, 
Magistrates  of  Airdrib,  Defenders.— £ord.--4efv.  iTNeUl— Handy »ide. 

Public  Officer — Procurcdcr-Fiscdl — Burgh — Reparation — Expenses. — Held  that  the  pro- 
curator-fiscal of  a  burgh  was  not  entided  to  relief  out  of  the  funds  of  the  burgh,  from 
expenses  incurred  by  him  in  defending  himself  against  an  action  of  damages  which 
had  been  directed  {inter  alios)  against  him  on  account  of  an  act  done  by  him  in  his 
official  character,  which  action  had  been  dismissed  with  expenses,  but  no  expenses 
recovered  from  the  pursuer. 

An  action  of  damages  had  been  raised  at  the  instance  of  John  Mone,  a  spirit-dealer 
in  Airdrie,  against  two  of  the  bailies  of  that  burgh,  the  superintendent  of  police,  and 
Hugh  M'Culloch,  the  procurator-fiscal  of  the  burgh,  on  the  ground  of  his  (Mone)  having, 
on  the  motion  of  MKIIulloch,  been  imprisoned  for  an  alleged  contempt  of  court,  on  the 
occasion  of  his  having  been  cited  as  a  witness  in  the  trial  of  a  party  for  an  assault. 

Defences  were  lodged  to  this  action  by  the  bailies,  and  a  separate  defence  was  lodged 
by  M'Culloch,  who  employed  an  agent  of  his  own.  The  action  was  dismissed,  upon  the 
preliminary  defence  of  want  of  relevancy,  and  the  defenders  were  assoilzied  with 
expenses.^  Tbey  did  not^  however,  succeed  in  recovering  any  part  of  the  expenses  from 
Mone.  [322]  The  expenses  which  had  been  incurred  by  the  bailies  in  their  defence 
were  defrayed  from  the  funds  of  the  burgh,  and  a  sum  from  the  same  source  was  paid 
towards  the  expenses  which  had  been  incurred  by  the  superintendent  of  police.  The 
Magistrates,  however,  declined  to  pay  M*Culloch's  expenses. 

M'Gulloch's  agents  having  raised  an  action  against  him  for  payment  of  their  expenses, 
amounting  to  L.25,  he  brought  an  action  of  relief  against  the  Provost,  Magistrates, 
Town-Council,  and  Town-Clerk  of  the  burgh. 

In  support  of  his  action,  M'Culloch  referred  to  the  following  section  of  the  Act  1 
and  2  Geo.  IV.  c.  9,  for  erecting  Airdrie  into  a  burgh  of  barony,  &c. : — **  That  it  shall 
and  may  be  lawful  to  the  said  provost  and  magistrates,  and  they  are  hereby  authorized 
and  empowered  to  order  suitable  salaries  or  allowances  to  be  made  to  the  said  master  of 
police,  and  other  officers,  and  to  pay  the  necessary  expenses  incurred  by  them  in  the 
execution  of  the  duties  of  their  respective  offices,  and  the  necessary  charges  and  expenses 
of  the  foresaid  establishment,"  &c. 

He  contended ; — That  the  expenses  concluded  for  had  been  incurred  by  him  in  conse> 
quence  of  the  discharge  of  his  duty  as  an  officer  of  the  burgh;  that  his  salary  as 
procurator-fiscal  was  not  sufficient,  and  was  not  meant  to  cover  expenses  of  this 
description ;  and  that  be  was  entitled  to  relief  against  the  Magistrates  of  Airdrie,  as 
rapreaenting  the  community,  and  administering  the  common  good,  they  being  primarily 
liable  in  payment  of  these  expenses. 

The  defendera  pleaded; — ^That  a  procurator-fiscal  has  no  claim  of  relief  against 
magistrates,  as  representing  the  community  of  a  burgh,  for  expenses  incurred  by  him  in 
defending  himself  against  actions  for  acts  done  in  the  ordinary  discharge  of  his  public 
duty  as  prosecutor,  exercised  according  to  his  own  discretion,  and  upon  his  own 
responsibility,  without  any  special  authority  sought  and  obtained. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  In  respect  the  funds  of  the 
community  of  the  burgh  of  Airdrie  are  not  in  any  way  liable  for  the  expenses  incurred 
by  the  pursuer  in  defending  himself  against  an  action  directed  against  him  for  an  act 
done  by  him  as  procurator-fiscal  of  the  said  burgh,  and  which  action  was  dismissed  as 
irrelevant,  and  that  the  defendera  undertook  no  responsibility  as  to  the  said  expenses — 
sustains  tiie  defences — assoilzies  the  defendera  horn  the  conclusions  of  the  action,  and 
decerns :  Finds  the  purauer  liable  in  expenses." 

M'Culloch  reclaimed. 

Lord  Jubtios-Clbiul — It  may  be  a  hard  case,  but  I  know  of  no  grounds  upon  which 
a  public  officer  is  entitled  as  a  matter  of  course,  in  a  case  of  this  sort,  to  come  against 
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those  entrusted  with  the  administration  of  the  funds  of  the  community.  They  alone 
are  the  judges  of  the  propriety  of  defraying,  or  not  defraying,  these  expenses. 

[323]  Lord  Medwtn. — It  is  a  matter  which  lies  entirely  within  the  discretion  of 
the  Magistrates. 

LoKD  MoNOREiFF. — I  am  of  the  same  opinion. 

Lord  Cookburn. — The  case  is  perfectly  clear.    I  am  of  the  same  opinion. 

The  Court  accordingly  adhered,  with  additional  expenses. 


No.  45.  VITL  Diuilop  323.    18  Jan.  1846.    Ist  Diy. 

Ann  Stewart  and  Others,  (Owners  of  the  Ship  Laurel,)  Pursuers. — 

Rutherfurd — Cowan, 

Thb  Greenock  Marine  Insurance  Company,  Defenders. — Sol.-Gen.  Anderson 

— Moir, 

Ingurance  (Marine) — [Ganttructive  Total  Loss — Abandonment — Subrogation]. — After  a 
ship  had  arrived  in  dock,  and  her  cargo  heen  discharged,  it  was  discovered  that  she 
had  heen  so  injured  hy  the  perils  of  the  sea  as  to  he  not  worth  repairing,  and  she  was 
in  consequence  ahandoned  hy  the  owners,  and  the  underwriters  upon  her  were  found 
liahle  as  for  a  total  loss ; — Held,  in  conformity  with  the  opinion  of  a  nugority  of  the 
whole  Judges,  that,  in  accounting  with  the  owners,  the  underwriters  were  entitled  to 
have  placed  to  their  credit  the  proportion  of  the  freight  corresponding  to  the  amount 
of  their  insurance.  Question  reserved  as  to  the  effect  of  this  judgment  upon  those  of 
the  underwriters  on  the  ship,  who  were  also  underwriters  on  freight. 

Sequel  of  case  reported  ante.  Vol.  YI.  p.  359,  to  which  reference  is  made  for  a 
narrative  of  the  facts,  out  of  which  the  question  of  law  now  presented  arose.  This 
question  was  that  reserved,  as  stated  in  the  former  report,  in  the  verdict  of  the  jury  for 
the  opinion  of  the  Court,  viz. — whether  the  underwriters,  the  defenders,  had  right  to  a 
proportion,  corresponding  to  the  amount  of  their  insurance,  of  the  freight  earned  hy  the 
ship,  and  recovered  hy  the  owners,  the  underwriters. 

The  verdict,  which  is  not  given  at  length  in  the  former  report,  was  in  these  terms : 
— The  jury  "  say,  upon  their  oath,  that  in  respect  of  the  matters  proven  hefore  them, 
they  find  for  the  pursuers,  in  respect  that  the  Laurel  was  properly  ahandoned  and  not 
worth  repairing :  That  her  damage  arose  from  her  coming  in  contact  with  an  iceberg, 
and  also  from  grounding  at  the  dock  at  Liverpool :  Also  find  that  the  ship  was  perfectly 
seaworthy ;  reserving  for  the  decision  of  the  Court,  the  point  raised  by  the  defenders  of 
their  title  to  a  proportion  of  the  freight :  Also  find  that  the  vessel  was  a  total  loss, 
irrespective  of  the  decayed  timber  and  deficient  sails." 

The  freight  was  insured  for  L.I500  ;  with  the  Scottish  Marine  Insurance  Company 
for  L.1000,  and  with  the  Aberdeen  Marine  Lisurance  [324]  Company  for  L.500,  these 
being  also  the  companies  with  which  the  balance  of  the  insurance  upon  the  ship  was 
effected,  and  who  agreed,  as  stated  in  the  former  report,  that  the  issue  of  the  present  cause 
should  be  conclusive  also  with  them.  The  amount  of  freight  recovered  by  the  owners 
was  L.1402,  28.  2d. 

Counsel  having  been  fully  heard  upon  this  reserved  question,^  the  case  was  put  out 
for  advising  on  22d  May  1844,  when  the  following  opinions  were  delivered : — 

Lord  President. — In  deciding  the  point  which  was  reserved  for  the  decision  of  the 
Court,  whether  the  underwriters  on  the  ship  Laurel  are  entitled,  in  consequence  of  the 
verdict  of  the  jury  having  found  for  the  insured,  in  respect  that  the  Laurel  was  properly 
abandoned,  and  not  worth  repairing,  and  that  a  total  loss  under  the  policies  is  to  be 
paid  for,  to  demand  a  proportion  of  the  freight  of  the  voyage  in  question,  we  must  care- 
fully attend  to  the  admissions  prefixed  to  the  issue,  the  issue  itself,  and  the  precise  terms 
of  the  verdict  of  the  jury. 

Keeping,  then,  these  matters  carefully  in  view,  and  the  certainty  of  the  facte  that 


^  See  note  on  p.  328. 
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the  injuries  sustained  by  the  Laurel  in  the  course  of  the  voyage  insured  consisted  not 
only  in  a  collision  with  an  iceberg  in  the  Atlantic  on  27th  July  1842,  but  in  her 
grounding  and  listing  over  when  alongside  of,  but  before  entering,  the  dock  of  Liverpool, 
on  the  11th  of  August  1842,  and  that  their  combined  effects  rendered  the  vessel  not 
worth  repairing,  and  that  she  was  properly  abandoned  by  her  owners,  we  are  to  determine 
what  is  to  be  the  consequence  of  the  fact,  that  posterior  to  the  grounding,  the  scuttling, 
and  floating  the  vessel  into  the  wet-dock,  and  there  delivering  her  cargo  of  wood,  the 
freight  of  it  was  paid  to  the  owners  of  the  ship  prior  to  their  letter  to  the  underwriters 
notifying  abandonment,  on  the  1st  September  1842. 

From  the  first  moment  of  receiving  notice  that  the  owners  abandoned  the  Laurel  in 
consequence  of  what  had  befallen  her,  the  underwriters,  while  they  refused,  by  their 
letter  of  the  2d  September  1842,  to  accept  the  abandonment,  intimated,  that  if  subjected 
on  that  account  for  a  total  loss,  they  would  be  entitled  to  a  proportion  of  the  freight. 
The  claim  made  at  the  trial,  and  reserved  by  the  verdict  of  the  jury,  is  therefore  no 
new  thought,  but  having  been  duly  raised  by  the  underwriters,  is  now  to  be  decided 
according  to  the  rules  of  insurance  law. 

I  readily  admit  that  the  question  thus  raised  is  one  of  considerable  nicety  and 
importance  in  this  department  of  law,  and  I  have  not  discovered  any  case  of  a  precisely 
similar  nature  that  has  hitherto  been  decided.  1  deem  it,  however,  to  be  indisputable 
that  we  must  hold  that  the  principles  adopted  in  the  law  of  England  in  questions  of 
insurance  are  authoritative,  and  ought  to  rule  in  our  Courts,  as  our  law  must  be  held 
the  same  in  that  department.  I  consider  myself,  therefore,  bound  to  follow  the  principles 
that  have  been  established  in  England,  as  far  as  I  am  able  to  discover  them  from  the 
authorities  and  cases  that  have  been  decided,  though  I  readily  admit  that  the  cases 
relative  to  recaptures  in  time  of  war,  and  of  embargoes,  such  as  that  in  the  Russian 
ports  in  1800,  although  involving  questions  [325]  regarding  claims  for  freight,  cannot 
be  held  as  identical  with  that  arising  in  the  present  case,  though  bearing  to  a  certain 
extent  upon  it 

1.  I  think  it  is  clearly  fixed,  by  the  decisions  in  the  leading  case  of  Case  v,  Davidson, 
decided  first  in  the  King's  Bench  by  Lord  Chief-Justice  Ellenborough  and  Justices 
Abbot  and  Holroyd,  and  afterwards  affirmed  on  writ  of  error  in  the  Exchequer  Chamber, 
as  well  as  in  others  of  a  similar  nature,  that  in  cases  of  abandonment  on  the  ground  of 
total  loss,  the  freight,  as  an  incident  of  the  ship,  belongs  to  the  underwriters,  who  are 
liable  on  account  of  the  total  loss.  Nothing  can  be  more  clearly  fixed  than  this,  the 
principle  being  laid  down  in  the  dictum  of  Justice  Abbot,  afterwards  Lord  Tenterden, 
(no  mean  authority  in  maritime  law,)  that  abandonment  operates  in  reality  as  a  vendition 
of  the  ship,  and,  as  such,  must  carry  every  thing  consequent  upon  it.  This  principle 
receives  the  full  sanction  also  of  Chief-Justice  Tindall  in  the  recent  case  of  Benson  v. 
Chapman,  8th  November  and  6ih  December  1843,  Law  Journal  Reports,  in  which  he 
states, — "  The  assured  has  sustained  a  total  loss  of  the  freight  if  he  abandons  the  ship 
to  the  underwriters,  and  is  justified  in  so  doing,  for,  after  the  abandonment,  he  has  no 
longer  the  means  of  earning  the  freight,  nor  the  possibility  of  ever  recovering  it  if 
earned,  such  freight  going  to  the  underwriters  on  the  ship."  He  goes  on  in  his  judgment 
in  these  words^ — '*  In  the  present  case,  when  the  ship  was  at  Pemambuco,  the  cargo 
was  taken  out,  and  the  damage  to  the  ship  very  far  exceeding  her  value,  and  such  as 
the  owner  had  no  means  of  completing  except  at  a  ruinous  expense,  and  if,  at  that  time, 
he  abandons  the  ship  to  the  underwriters,  as  the  law  allows  him  to  do,  the  freight  is  as 
much  lost  to  him  as  if  the  ship  had  been  captured,  and  placed  altogether  out  of  his 
controL" 

The  other  case  to  which  our  attention  was  recently  directed,  though  different  in  its 
circumstances  from  the  present,  affords  principles  strongly  applicable  to  its  decision; 
and  as  here  it  ia  now  finally  determined  that  an  abandonment  was  justifiably  made,  it 
is  surely  necessary  to  look  to  the  grounds  on  which  it  was  justifiable,  and  those  had 
undeniably  all  arisen  prior  to  the  1st  of  September  1842,  the  date  of  the  letter  notifying 
the  abandonment. 

2.  Such  being  the  clear  rule  of  law,  we  are  to  consider  whether,  when  an  abandon- 
ment has  been  justifiably  made,  as  was  done  in  that  case  of  Benson  v.  Chapman,  its 
consequences  must  not  necessarily  take  effect  from  the  period  when  the  causes  so  justify- 
ing it  actually  occurred.  I  think  that  this  principle  is  clearly  evinced,  not  only  by  that 
case^  but  by  oth^  where  abandonment  or  claims  for  a  total  loss  have  been  sustained. 
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These  all  seem  to  proceed  in  holding,  that  whenever  that  event  has  occurred  which 
rendered  it  legally  competent  for  the  assured  to  call  on  the  underwriter  for  the  fulfil- 
ment of  his  obligation  of  fall  indemnity  in  consequence  of  actual  loss,  total  or  construc- 
tive total  loss,  from  that  moment  there  is  a  transfer  of  the  ship  and  all  its  incidents 
from  the  insured  to  the  insurers.  To  suppose,  then,  that  notwithstanding  a  total  loss 
has  been  established  by  an  accident^  or  a  series  of  accidents,  that  have  befallen  the  ship, 
and  that  for  such  loss  the  insured  have  an  undoubted  right  to  recover,  they  are  still  to 
retain  a  right  to  follow  after  the  freight,  or  any  future  advantage  that  may  be  earned  or 
recovered  by  the  vessel  already  passed  from  them,  appears  very  little  else  than  a  con- 
tradiction in  terms. 

Whatever  may  have  been  gained  or  earned  by  a  ship  before  the  event  that  warranted 
her  abandonment  to  the  underwriters,  may  justly  be  held  to  belong  to  the  [326]  owners, 
and  cannot  be  claimed  by  the  parties  to  whom  she  has  been  abandoned.  But  it  seems 
equally  manifest,  that  whatever  has  been  earned  or  is  claimable  on  account  of  the  vessel 
after  she  had  been  abandoned,  or  has  become  justly  liable  to  abandonment  to  under- 
writers, and  made  over,  must  belong  to  them. 

Look,  then,  to  the  facts  with  which  we  have  to  deal  in  this  case  :  Had  the  injuries 
sustained  by  the  Laurel,  which,  on  examination  by  surveyors,  were  found  to  have  been 
such  as  to  render  her  not  worth  the  expense  of  repairing,  and  consequently  justifying 
her  abandonment^  and  the  claim  of  her  owners  for  a  total  loss  against  her  underwriters, 
been  proved  to  have  arisen  solely  from  her  collision  with  the  icebei^g,  I  hold  it  to  be 
very  dear,  that  though  she  had  been  kept  afloat  across  the  Atlantic,  and  had  brought 
home  her  cargo  and  delivered  it  at  Liverpool,  the  freight  so  earned  and  paid  must  have 
belonged,  not  to  her  owners,  but  to  the  underwriters  on  the  ship,  because,  having 
received  her  death-blow  by  the  collision,  her  owners  were  Entitled  to  cast  her  over  on 
the  underwriters  as  a  total  loss. 

Now,  does  it  make  any  difference  that^  in  addition  to  the  collision  of  the  27th  of 
July,  the  Laurel,  on  the  11th  of  August^  in  consequence  of  being  water-logged  from  the 
first  event,  again  met  with  additioncd  injury,  equal  to,  if  not  greater  in  extent  than  the 
firsts  from  the  collision,  by  grounding  and  falling  over,  at  the  very  entrance  of  the 
Liverpool  dock ;  and  that  her  cargo  of  wood  could  not  be  delivered  till  she  was  scuttled, 
plugged  up,  and  then  got  into  dock ;  and  that^  by  such  delivery  only,  the  freight  was 
earned  and  paid  over  to  the  owners.  I  apprehend  that  this  makes  no  difference  on  the 
rule  of  law,  because  it  has  been  definitively  fixed  that  the  combined  injuries,  and  not 
the  firsts  rendered  the  Laurel  not  worth  the  expense  of  repairing,  and  consequently 
justly  abandoned  as  a  total  loss. 

We  have  been  referred  to  the  authorities,  and  particularly  that  of  Mr.  Justice  Abbots 
to  show  that,  after  the  injuries,  she  was  no  longer  to  be  viewed  as  a  ship,  but  a  mere 
congeries  of  planks.  Be  it  so.  But  that  congeries  became  the  absolute  property  of  the 
underwriters,  and  ceased  to  be  that  of  the  owners ;  and  as,  from  the  particular  nature 
of  the  cargo,  it  was  still  enabled  to  be  delivered  in  the  |)ort  of  destination,  and  the 
freight  thereby  earned,  the  payment,  though  received  by  the  hands  of  the  former  owners 
of  the  vessel,  must  be  held  as  received  by  them  for  the  benefit  of  the  underwriters, 
against  whom,  by  the  verdict,  they  have  been  found  entitled  to  claim  for  the  value  of 
the  vessel  as  a  total  loss. 

No  race  could,  under  such  circumstances  as  are  established  in  the  case,  be  run 
between  the  owners  and  the  underwriters  on  the  Laurel,  as  to  who  should  first  touch 
the  payment  of  the  freight.  It  was  not  earned,  and  could  not  legally  be  demanded  from 
the  owners  of  the  cargo,  till  actual  delivery  had  been  made ;  and  though  it  may  have 
been  completed  within  the  ten  days  covered  by  the  policy,  it  took  place  only  by  being 
extracted  from  a  vessel  rendered  a  complete  wreck  in  law,  and  warranting  an  abandon- 
ment as  for  a  total  loss.  It  is  in  vain,  therefore,  to  contend  that,  because  the  cargo  in 
question  was  brought  up  the  Mersey,  and  even  alongside  of  the  Liverpool  dock,  the 
freight  due  on  it  was  earned.  It  was  not  actually  so  till  it  was,  in  terms  of  the  policy, 
delivered  in  the  dock  after  the  vessel  had  received  the  coup-de^race  that  warranted  her 
owners  to  abandon  her  as  a  total  loss. 

The  case  may  be  viewed  in  this  respect  as  narrow ;  but  we  must  look  to  the  special 
facts,  and  not  be  influenced  by  the  consideration  that  the  cargo,  the  freight  of  which  is 
in  question,  was  wood,  and  consequently  less  capable  of  being  [327]  injured  by  what 
befell  the  ship— as  the  case  might  have  arisen  in  regard  to  a  ship  with  a  much  more 


VHL  Dmdop.    STEWART,  &o.  V.  ORBENOOK  MARINB  INSURANCE  00.  473 

periflhable  cargo,  such  as  sugar — and  which  never  could  be  held  as  delivered,  and  the 
freight  earned,  by  her  having  been  moored  or  fastened  to  the  dock  wall,  and  afterwards 
having  grounded  and  listed  over,  and  having  thereby,  perhaps,  rendered  the  cargo 
wholly  useless. 

The  earning  of  the  freight  of  the  cargo  in  question  was  not  perfected  till  actual 
delivery  was  completed,  and  that  was  only  accomplished  from  a  vehicle,  though  in  the 
shape  only  of  a  congeries  of  planks,  which  had  become  the  property  of  the  underwriters 
of  the  Laurel. 

Though  I  approved,  therefore,  of  the  verdict,  which  subjected  the  underwriters  to 
answer  under  their  policies  as  for  a  total  loss,  by  the  vessel  not  being  worth  repairing, 
I  am  bound  to  state,  that  I  consider  their  claim  to  proportional  shares  of  the  freight  as 
well  founded,  and  that  I  certainly  can  pay  no  regard  to  what  has  been  stated  as  the  rule 
adopted  in  the  law  of  America,  in  holding  them  only  entitled  to  claim  freight  pro  rata 
iiineris.    The  law  of  America  is  not  ours  in  regard  to  insurance. 

LoBD  Magkbnzie. — I  have  first  to  observe,  that  it  is  a  general  rule  of  law,  that  in 
cases  of  abandonment  freight  follows  the  vessel  as  an  incident.  I  cannot  regard  the  rule 
of  the  law  of  America,  dividing  the  freights.  Kent  allows  it  rests  on  a  mistake.  The 
Elfish  law  must  rule  with  us  in  this  question  of  mercantile  contract,  which  makes  no 
division  of  the  freight.  If  this  vessel,  then,  having  suffered  injury  on  her  voyage,  had 
been  abandoned  while  on  her  voyage,  there  could  have  been  no  objection  to  the  under- 
writers' claim  for  the  freight.  Now,  in  fact,  the  collision  and  damage  did  take  place 
on  the  voyage,  and  the  verdict  fixes  that  the  abandonment  shall  be  considered  as  right, 
as  arising  from  loss  on  the  voyage,  and  as  being  made  in  due  time.  It  is  said  that  the 
cargo  was  delivered  before  any  abandonment  was  made,  which  thus  was  not  made  till 
after  the  freight  was  earned.  But  the  reason  of  the  abandonment  not  being  earlier 
made,  was  only  because  the  injury  was  not  sooner  discovered.  The  abandonment  could 
not  be  sooner  made,  and  it  therefore  might  be  made  even  after  the  conclusion  of  the 
voyage.  Now,  if  the  insured  were  so  entitled  to  abandon,  per  contra  it  must  be  equit- 
able to  allow  this  only  on  the  condition  that  would  apply  if  they  had  known  the  injury 
and  abandoned  sooner,  i.6.,  at  the  moment  of  the  total  loss.  The  want  of  earlier 
abandonment  is  excused  to  the  insured  by  their  want  of  knowledge  of  the  extent  of  the 
iigury ;  and  on  their  late  notice,  they  are  still  allowed  to  abandon,  as  for  a  total  loss,  as 
if  they  had  given  notice  at  the  time  of  the  injury.  But  if  this  is,  from  the  necessity  of 
the  case,  allowed  in  favour  of  the  insured,  the  equitable  allowance  must  be  followed  out 
by  sustaining  the  abandonment,  as  if  it  had  been  made  at  the  time  of  the  accident,  or 
while  the  voyage  was  still  incomplete.  It  would  be  contrary  to  all  legal  principle  to 
allow  the  accidental  delay  of  information,  and  the  consequent  indulgence  given  to  the 
insured,  to  work  a  large  gain  to  the  insured,  and  loss  to  the  insurers. 

LoBD  FuLLBBTON  and  Lord  Jbffrbt  were  of  an  opposite  opinion,  holding  that  the 
underwriters  were  not  entitled  to  any  part  of  the  freights 

The  Court  being  thus  equally  divided  in  opinion,  the  case  was  allowed  to  stand  over, 
and  when  again  put  out,  on  22d  June  1844,  the  Judges  retaining  their  respective 
opinions,  the  following  interlocutor  was  pro-  [328]  -nounced : — *'  Having  considered  the 
point  reserved  in  the  verdict  of  the  jury,  as  to  the  claim  of  the  defenders  to  a  propor- 
tion of  the  freight,  and  having  heard  the  counsel  for  the  parties  thereon — ^in  respect  of 
the  Judges  of  this  Division  being  equally  divided  in  opinion,  appoint  the  parties  to 
prepare  mutual  cases  on  the  said  reserved  point,  to  be  interchanged  by  the  first  box-day 
in  file  ensuing  vacation,  and  to  be  revised  and  boxed  by  the  second  box-day  in  said  vaca- 
tion ;  and  direct  copies  of  the  revised  cases  to  be  laid  before  the  Judges  of  the  Second 
Division,  and  the  permanent  Lords  Ordinary,  for  their  opinion  in  writing,  upon  the 
said  reserved  point" 

Cases  having  been  given  in  accordingly,  the  following  Opinions  were  returned :  ^ — 

LoBD  MoNGBBiFF. — The  case  to  be  resolved  is  this : — 

^  The  substance  of  the  pleadings  of  the  parties  appearing  sufficiently  from  the 
opinions  of  the  Judges-— especially  from  those  of  Lords  Moncreiff  and  Ivory,  which  were 
the  leading  opinions  of  the  consulted  Judges — ^it  has  been  considered  unnecessary  to 
give  any  summary  here.     The  authorities  cited  are  given  at  the  end  of  the  report. 
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Insaiances  were  effected  on  the  ship  Laurel  by  various  policies,  in  which  her  value 
was  stated  at  L.7500,  on  a  voyage  at  and  from  Liverpool  to  New  York,  and  from  thence 
either  to  another  port  or  ports  in  the  United  States  of  America,  or  to  Quebec,  and 
thence  to  a  port  of  discharge  in  the  United  Kiogdom ;  the  insurance  to  continue  and 
endure,  until  the  ship,  with  all  her  ordnance,  tackle,  &c.,  should  have  arrived  at  her 
port  of  discharge,  and  had  moored  in  good  safety  at  her  place  of  destination,  and  for 
such  period  thereafter,  not  exceeding  ten  days,  as  might  be  necessary  for  discharging 
her  cargo : 

"^Z  There  was  a  separate  insurance  on  freight  for  the  same  voyage,  to  the  amount  of 
L.1500: 

The  outward  voyage  to  New  York,  and  from  thence  to  Quebec,  was  performed  in 
safety.     The  ship  was  there  loaded  with  a  full  cargo  of  timber,  and  sailed  for  Liverpool : 

Thirteen  days  thereafter  she  came  in  violent  contact  with  an  icebeig,  whereby  she 
was  greatly  shattered,  and  became  water-logged ;  but  by  great  exertion  of  the  master 
and  crew,  she  proceeded  in  the  voyage,  and  was  brought  to  Liverpool. 

With  the  aid  of  a  pilot  and  two  tug  steamers,  she  was  moored  near  to  the  entrance 
to  the  Brunswick  Dock  Basin,  preparatory  to  her  being  taken  into  it  next  tide.  While 
lying  temporarily  in  that  situation,  in  her  shattered  state,  on  the  receding  of  the  tide 
she  took  the  ground,  whereby  she  sustained  other  serious  injury : 

The  vessel  was  ultimately  got  into  dock ;  the  cargo  was  discharged  and  delivered  ; 
and  freight  was  recovered  to  the  amount  of  L.1402 ;  a  protest  was  taken,  and  a  survey 
was  obtained  : 

From  the  result  of  the  survey,  the  owners,  considering  the  state  of  the  vessel  to  be 
such  as  to  render  it  impossible  to  repair  her,  except  at  an  expense  which  the  value  of 
the  wreck  or  remains  of  the  ship  would  not  justify,  gave  notice  to  the  [329]  under- 
writers of  their  resolution  to  abandon  her,  and  to  claim  upon  the  policies  as  for  a  total 
loss. 

The  underwriters  having  disputed  the  right  of  the  owners  so  to  abandon  and  claim 
a  total  loss,  the  present  action  was  brought  on  two  policies,  to  try  the  question  between 
them: 

The  following  issue  was  sent  to  trial  by  a  jury : — "  Whether  the  said  ship,  by  and 
through  injury  sustained  on  or  about  the  27th  July  1842,  and  on  or  about  the  11th 
August  1842,  or  one  or  other  of  these  dates,  and  during  the  currency  of  the  said  policies, 
became  a  wreck,  and  was  totally  lost?  And,  Whether  the  defenders,  under  the  said 
policies,  are  indebted  and  resting-owing  to  the  pursuers  in  the  sums  of  L.1500  and 
L.600,  &c.  ? " 

The  verdict  on  this  issue  is — ^The  jury  "  in  respect  of  the  matters  proved  before 
them,  find  for  the  pursuers,  in  respect  that  the  Laurel  was  properly  abandoned,  and  not 
worth  repairing ;  that  her  damage  arose  from  her  coming  in  contact  with  an  icebeig,  and 
also  from  grounding  at  the  dock  at  Liverpool :  Also  find,  that  the  ship  was  perfectly 
seaworthy — reserving  for  the  decision  of  the  Court  the  point  raised  by  the  defenders  of 
their  title  to  a  proportion  of  the  freight :  Also  find,  that  the  vessel  was  a  total  loss, 
irrespective  of  the  decayed  timber  and  deficient  sails." 

The  question  for  judgment,  in  this  state  of  the  case,  is  on  the  point  reserved  by  the 
verdict^  viz.,  Whether,  with  reference  to  the  whole  insurances,  the  freight  actually  earned 
and  recovered  belongs  to  the  owners  of  the  ship,  or  to  the  underwriters  upon  that  ship, 
who  are  to  pay  as  for  a  total  loss  under  the  terms  of  the  verdict 

I  am  of  opinion  that  the  freight  belongs  to  the  underwriters,  and  that  the  defenders 
in  this  action  are  entitled  to  credit  for  the  just  proportion  of  it,  corresponding  to  the 
sums  in  the  two  policies  sued  on,  in  settling  as  for  a  total  loss  under  these  policies. 

It  is  settled  by  the  verdict,  as  a  verdict  for  the  pursuers  affirmative  of  the  question 
in  the  issue,  that  in  terms  of  that  issue  the  ship  Laurel,  by  and  through  the  injuries  she 
sustained  at  the  two  dates  therein  specified,  and  during  the  currency  of  the  policies, 
became  a  wreck,  and  was  totally  lost  It  is  at  the  same  time  ascertained  by  the  verdict, 
that  this  result^  found  as  matter  of  fact,  and  therefore  to  be  taken  as  matter  of  law,  is 
brought  about  by  the  special  fact,  that  t^e  vessel,  though  ultimately  brought  into  dock, 
was  found  to  be  in  such  a  state,  in  consequence  of  the  izguries  referred  to,  that  she  was 
not  worth  repairing,  and  was  properly  abandoned  by  the  owners  to  the  underwriters. 

It  is  a  case,  then,  in  which  the  owners  have  been  found  entitled  to  treat  the  vessel 
as  a  total  loss,  produced  by  perils  of  the  sea  during  the  currency  of  the  policies,  and  of 
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ooone  within  the  space  of  the  voyage  insured,  and  on  that  footing  to  recover  the  full 
samB  expressed  in  the  policies  on  that  account^  subject  to  the  point  reserved  in  the 
verdict ;  and  the  case  so  stands,  notwithstanding  that,  in  reality  and  on  the  face  of  the 
verdict^  the  vessel,  or  the  timbers  and  tackle  which  composed  it,  were  not  literally  lost 
altogether,  but  were  ultimately  placed  in  dock  in  the  port  of  discharge. 

There  can  be  no  doubt  of  the  legal  correctness  of  such  a  result  being  established  by 
the  verdict  of  a  jury,  assuming,  of  course,  that  the  evidence  laid  before  them  was 
saSLdent  to  warrant  it ;  and  it  has  not  been  objected  to  in  this  case.  But  it  [330]  is 
evident  that^  in  legal  effect^  it  is  not  an  actual,  but  a  constructive  total  loss,  that  is 
found  to  have  taken  place.  Though  to  be  taken  in  the  question  of  insurance  as  a  total 
lo68|  there  is  something  still  remaining  of  the  subject  of  the  insurance,  and  it  is  found 
that  that  was  properly  abandoned  or  given  up  by  the  owners  to  the  underwriters. 

Thus  it  is  a  case  of  constructive  total  loss,  which  entitles  the  owners  to  abandon  or 
surrender  the  subject  to  the  underwriters,  and  to  claim  upon  the  policies  the  full  sums 
stipulated,  as  in  the  event  of  total  loss.  This  constructive  total  loss  must,  I  apprehend, 
as  matter  of  law,  and  does  as  matter  of  fact  on  the  face  of  the  verdict,  arise  from  the 
injuries  sustained  by  the  vessel,  first  from  the  violent  contact  with  the  iceberg,  and  then, 
in  combination  with  that^  from  the  grounding  while  she  lay  outside  the  dock.  It  was 
by  titoae  facts^  occurring  before  the  completion  of  the  voyage,  that  the  vessel  was  brought 
into  that  state  of  wreck,  on  which  the  jury  have  held  themselves  warranted  and  bound 
to  find  that  she  was  properly  abandoned  as  a  total  loss  to  the  underwriters.  The  notice 
of  abandonment,  though  not  absolutely  necessary  in  all  cases,  was  in  this  case  at  least 
a  proper,  and,  I  rather  think,  a  necessary  measure,  to  certiorate  the  underwriters  of  the 
resolution  of  the  owners,  as  soon  as  the  facts  concerning  the  state  of  the  vessel,  which 
have  been  found  to  warrant  it,  could  be  ascertained,  in  order  that  the  underwriters 
might  be  aware  that  the  remains  of  her,  with  all  her  benefits,  though  in  port^  lay  at 
their  risk,  and  might  take  what  measures  for  their  own  protection  or  relief  they  might 
think  proper.  But  it  is  not  the  notice  of  abandonment  in  itself  that  is  at  all  the  cause 
of  the  constructive  total  loss.  The  cause  is  to  be  found  solely  in  the  two  events  specified 
occurring  prior  to  the  ship  being  placed  in  dock. 

For  it  is  scarcely  necessary  to  observe,  that  there  is  no  such  thing  as  a  right  in  the 
owners  to  abandon  the  ship,  and  claim  as  for  a  total  loss,  unless  there  be  circumstances 
occurring  during  the  course  of  the  voyage,  which,  when  the  e£fect  of  them  comes  to  be 
known,  justify  the  owners  in  treating  the  vessel  as  a  total  loss.  Accordingly,  in  the 
present  case,  the  underwriters  tried  the  question  with  the  owners,  whether  there  were 
8nch  circumstances  in  the  voyage  of  the  Laurel,  and  in  her  condition  produced  by  them, 
as  to  warrant  the  abandonment,  and  render  it  just  and  proper,  as  the  jury  have  found. 
And  it  seems  to  me  to  follow  as  a  necessary  consequence,  that  in  regard  to  any  ulterior 
question  in  such  a  case  between  the  owners  and  the  underwriters,  it  is  not  the  time  of 
giving  notice  of  abandonment,  or  of  the  claim  for  a  total  loss,  that  is  to  be  looked  to, 
but  the  time  when  the  circumstances  occurred  which  warrant  and  justify  such  abandon- 
ment and  claim. 

There  may  be  abandonment  in  various  circumstancep.  It  may  take  place  upon  the 
capture  of  the  ship  by  an  enemy,  or  upon  an  embargo  being  laid  on  her  by  the  sovereign 
power  in  a  foreign  port ;  in  both  which  cases  the  issue  as  to  the  voyage  may  stand  in  a 
degree  of  uncertainty.  But  it  has  been  fully  decided  that,  on  receiving  information  of 
such  an  event,  the  owners  are  entitled  to  abandon  the  ship,  with  all  the  chances  of  her 
recovery,  to  the  underwriters,  and  to  receive  payment  of  the  full  sum  insured. 

Abandonment  may  also  take  place,  where  the  ship  is  so  seriously  injured  by  accidents 
of  the  sea,  as  to  be  forced,  for  the  safety  of  the  crew  or  cargo,  to  take  refuge  in  some 
foreign  or  distant  port,  and  is  there  found  to  have  sustained  such  serious  damage,  that, 
on  due  and  authentic  examination,  she  is  declared  to  be  [331]  either  incapable  of  being 
repaired  at  all,  so  as  to  prosecute  the  voyage,  or  to  be  only  capable  of  being  repaired  at 
an  expense  so  great,  that  it  would  exceed  her  value  when  repaired,  or  require  a  detention 
which  would  defeat  the  object  of  the  voyage  insured.  In  such  a  case,  it  is  the  duty  of 
the  shipmaster  to  protest  regularly  for  the  interest  of  all  concerned,  and  specially  for 
abandonment  to  the  underwriters ;  and  then  to  do  all  in  his  power,  with  the  best  advice 
and  assistance  he  can  obtain,  and  under  the  most  regular  authority  he  may  find  in  the 
place,  to  render  the  remains  of  the  vessel  as  availabe  to  those  having  the  interest  as  he 
possibly  can.     On  information  being  received  of  such  a  state  of  things,  the  owners  are 
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entitled  to  give  notice  of  abandonment  to  the  underwriters,  if  this  be  done  without 
undue  delay,  and  is  ultimately  found  to  be  justified  by  the  faicte,  and  therefore  to  r!\Mn\ 
as  for  a  total  loss. 

But  abandonment,  in  the  legal  sense,  does  not  mean  literal  desertion  of  the  ship,  or 
even  necessarily  separation  of  the  master  and  crew  from  her.  On  the  contrary,  in  all 
the  cases  which  I  have  mentioned,  it  is  the  duty  of  the  master  to  do  all  he  can  reason- 
ably to  adhere  to  the  vessel  for  the  interest  of  the  underwriters,  and  if  possible  to  bring 
her  home  to  the  port  of  destination.  In  the  contingency  of  capture,  there  is  a  chance 
of  recapture ;  and  it  so  happens,  that  in  the  case  which  touches  the  present  question 
most  closely,  that  of  Case  v,  Davidson,  the  ship  never  was  deserted  by  the  master,  but^ 
on  the  contrary,  after  the  recapture,  was  brought  home  in  safety  with  the  cargo,  which 
was  the  very  event  which  gave  rise  to  the  question  about  freight.  In  the  cases  which 
arose  out  of  the  Russian  embargo,  the  same  thing  took  place.  The  embargo  being 
removed,  the  ships  were  broaght  home  by  the  masters.  And,  although  in  &e  other 
case  of  the  condemnation  of  a  vessel  in  a  foreign  port  as  being  irreparable,  the  same 
result  cannot  take  place,  the  master  is  not  justified  in  deserting  the  vessel,  but,  on  the 
contrary,  must  do  all  he  can  to  bring  the  wreck  or  remnant  of  her  to  the  best  account 

A  mistake,  in  not  observing  this  distinction  between  abandonment  and  desertion, 
seems  materially  to  affect  some  of  the  views  taken  of  the  present  case,  as  if  there  oould 
be  no  case  of  abandonment  to  involve  the  question  as  to  the  right  to  freight,  wherever 
the  notice  is  given  at  a  time  when  no  desertion  of  the  vessel  in  the  proper  sense  could 
take  place.  I  apprehend  this  to  be  a  misapprehension  of  the  nature  of  legal  abandon- 
ment. There  may  be  desertion  where  no  abandonment  can  occur,  as  when  the  crew 
are  forced  to  leave  a  ship  at  sea,  and  she  sinks  immediately  after.  And  there  may  be 
abancfonment  receiving  full  legal  effect,  where  there  has  been  no  desertion,  as  in  the 
cases  already  stated. 

The  present  case  is  different  in  its  circumstances  from  any  of  these ;  but  it  is  the 
same  in  principle.  It  is  the  case  of  a  ship  sustaining  great  iigury  at  sea,  on  the  voyage 
insured,  but  by  great  exertion  of  the  master  and  crew,  in  discharge  of  their  duty, 
being  brought  into  the  port  of  destination,  and  there  found  to  be  in  such  a  state  of 
wreck  as  not  to  be  worth  repairing,  and  therefore  to  be  properly  abandoned  to  the 
underwriters.  There  can  be  no  doubt,  that  in  such  a  state  of  circumstances  the  right 
to  abandon  and  claim  a  total  loss  is  clear.  A  question  may  sometimes  exists  whether 
notice  of  abandonment  is  strictly  necessary  to  warrant  a  claim  for  total  loss,  as  in 
Cambridge  v.  Anderton,  (Park,  8th  ed.  p.  375,)  where  C.J.  Abbot  put  the  case  as  of  a 
vessel  reduced  to  a  congeries  of  planks.  But  the  notice  of  abandonment^  if  found  to  be 
justified  by  the  facts,  ascertains  con-  [332]  -clusively  the  right  to  recover  as  for  a  total 
loss,  and  fixes  also,  I  apprehend,  the  claim  of  the  underwriters  to  the  freight,  as  passing 
to  them  with  the  ship. 

It  cannot  possibly  affect  this  question,  whether  the  circumstances  which  produce  the 
state  of  total  loss,  and  warrant  abandonment,  have  taken  place  at  a  great  distance  from 
the  port  of  discharge,  or  very  near  to  it  In  the  case  of  Allen,  &c.  v,  Sugrue,  (8  Bar.  <& 
Cr.  p.  561,)  on  a  time  policy,  the  ship  was  stranded  "at  the  entrance  of  the  Hull  dock." 
She  was  vaiued  at  L.2000 ;  and  it  was  proved  that  it  would  take  L.H50  to  repair  her, 
and  that  when  repaired  she  would  not  have  been  worth  that  sum.  It  was  held  to  be  a 
total  loss  at  the  value  in  the  policy.  The  proximity  to  port,  therefore,  does  not  alter 
the  nature  of  the  case,  as  a  case  of  total  loss  by  events  occurring  during  the  currency  of 
the  voyage  or  risk. 

The  question  thus  arises,  to  whom  shall  the  freight  belong,  where,  notwithstanding 
that  the  cargo  has  been  delivered  in  safety,  the  owners  have  given  notice  of  abandon- 
ment to  the  underwriters,  and  are  found  entitled  to  payment  as  for  a  total  loss.  It 
seems  to  me,  that  the  very  same  principle  must  apply  to  such  a  case,  which  decides  that 
of  abandonment  at  an  earlier  period,  where  events  occur  which  justify  that  measure 
before  the  freight  has  been  actually  earned.  In  abandoning  and  claiming  a  total  los% 
the  owners  must  place  the  underwriters  in  the  precise  position  in  which  they  themselves 
were  at  the  time  when  the  circumstances  which  have  created  the  constructive  total  loss 
took  place ;  and  if  the  underwriters,  compelled  to  take  the  wreck  at  the  full  value  in 
the  policy,  are  entitled  to  be  placed  in  all  the  rights  of  the  owners  as  at  the  date  of  the 
events  which  rendered  such  abandonment  competent,  the  freight  at  last  earned  through 
the  exertions  of  the  master  and  crew,  working,  as  I  apprehend  they  must  be  held  to  ba^ 
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for  behoof  of  the  underwriters,  must  be  considered  as  so  earned  for  the  underwriters,  as 
a  part  of  the  proceeds  of  the  vessel  or  her  remains  abandoned  to  them. 

The  principle  of  this  doctrine,  and  the  distinctions  necessary  to  be  attended  to  in 
applying  it,  appear  to  me  to  be  well  laid  down  and  explained  by  Sergeant  Marshall, 
writing  in  his  third  edition,  after  all  the  material  cases  in  the  English  courts  had 
occurred.  The  important  passage  is  in  these  words : — *'  By  the  abandonment  of  a  ship, 
according  to  our  law,  as  I  understand  it,  the  insurer  becomes  the  legal  assignee  and 
owner,  and  from  that  time  is  liable  for  all  her  future  outgoings,  and  consequently 
entitled  to  all  her  future  earnings.  While  any  profit  can  be  derived  to  the  insured 
from  the  future  use  of  the  ship,  it  cannot  be  deemed  a  total  loss ;  and  he  can  only 
exercise  the  right  of  abandoning  upon  the  presumption  in  law,  that  the  existing  circum- 
stances are  equivalent  to  a  total  loss.  Under  such  circumstances  the  owner  compels 
the  insurer  to  purchase  the  hope  of  salvage  for  the  full  value  insured,  and  thereby  puts 
him  into  his  place  for  all  chances,  favourable  or  otherwise."  ^ 

It  has  been  thought  that  this  is  an  incautious  passage.  I  humbly  think  that  it  is 
very  much  otherwise.  The  author  is  explaining  the  di£Perence  between  the  law  of 
England  and  the  law  of  France  upon  this  subject.  By  the  latter,  the  underwriters  on 
the  ship  are  entitled  to  all  freight,  whether  already  earned  before  the  circumstances 
occur  which  are  held  to  constitute  a  total  loss  and  to  warrant  aban-  [333]  -donment,  or 
after  such  events ;  whereas,  by  the  law  of  England,  they  are  only  entitled  to  the  freight 
to  be  earned  posterior  to  the  circumstances  which  create  total  loss  and  lead  to  abandon- 
ment And  it  is  with  direct  reference  to  this  important  difference,  that  Mr.  Marshall 
introduces  the  passage  above  quoted,  in  which  he  means  to  lay  down,  and  in  my  appre- 
hension does  lay  down  in  very  precise  terms,  the  state  of  the  law  of  England  as  opposed 
to  that  of  France.  For  it  is  very  plain,  that  there  may  be  a  case  in  which  the  owners 
will  have  a  clear  right  to  freight  earned,  notwithstanding  that  the  ship  is  ultimately 
found  to  be  a  total  loss,  either  actually  or  constructively,  and  in  the  latter  case  legally 
abandoned  to  the  underwriters.  For  example,  there  may  be  freight  completely  earned 
on  an  outward  cargo,  delivered  while  the  ship  is  still  perfectly  safe  and  entire ;  and  yet, 
in  the  homeward  voyage  with  a  new  cargo,  she  may  literally  become  a  total  loss,  or  by 
capture  she  may  be  constructively  lost ;  or  she  may  be  a  total  loss  by  embargo  before 
sailing  on  the  homeward  voyage ;  or  she  may  sustain  such  damage  as  may  amount  to  a 
total  loss  constructively,  although  she  may  ultimately  be  brought  into  port.  In  any 
such  cases,  there  can  be  no  principle  of  law  or  equity  which  should  deprive  the  owners 
of  the  freight  earned  upon  the  outward  voyage ;  and,  at  any  rate,  the  law  of  England 
does  not  admit  any  such  principle.  But  the  freight  which  may  be  ultimately  earned  by 
means  of  the  ship,  after  the  occurrence  of  the  circumstances  which  render  her  a  total 
loss  in  law  and  warrant  abandonment,  is  in  a  very  different  situation.  According  to 
the  doctrine  distinctly  laid  down  by  Marshall,  and  further  explained  by  him  in  the 
remainder  of  the  paragraph,  that  belongs  to  the  underwriters,  to  whom  the  ship  with 
all  her  hazards  and  defects,  and  all  her  advantages,  is  from  that  time  transferred. 

That  it  is  not  the  date  of  the  notice  of  abandonment  that  is  to  be  looked  to  in  such  a 
question,  is  evident  from  the  nature  of  the  cases  in  which  abandonment  takes  place  as 
upon  constructive  total  loss.  When  a  ship  is  captured  by  an  enemy,  though  the  master 
may  protest  for  the  interest  of  his  owners,  no  notice  can  be  given  to  the  underwriters, 
until  the  owners  at  home  receive  information  of  the  event ;  and  though  they  have  a 
dear  right  instantly  to  give  notice  of  abandonment,  it  may  happen  that  before  that 
notice  of  abandonment  has  been  given,  the  ship  may,  unknown  to  the  owners,  have  been 
recaptured,  and  be  proceeding  on  her  voyage  to  earn  the  freight.  That  is  nearly  the 
precise  case  of  Case  against  Davidson,  in  which  all  are  agreed  that  the  question,  as  to 
the  right  to  freight  earned  posterior  to  the  capture,  was  first  determined  on  correct 
principles.  Yet  it  might  happen  that  the  ship  might  be  captured  while  outward  bound ; 
upon  information  of  which  fact,  abandonment^  and  payment  as  for  a  total  loss,  might 
take  place ;  although,  in  fact,  the  ship  might  have  been  recaptured,  the  outward  voyage 
completed,  and  the  freight  earned,  before  the  date  of  the  notice  of  such  abandonment 
to  the  underwriters.  In  such  a  case,  it  is  conceived  to  be  clear,  that  the  ship  having 
passed  to  the  underwriters  constructively  as  a  total  loss,  at  the  date  of  the  captuiei  the 
freight  would  belong  to  the  underwriters. 

1  Marshall,  Sd  Ed.  Vol.  U.  p.  613. 
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And  so,  in  the  very  case  now  before  the  Court,  the  owners  could  not,  from  the  nature 
of  the  thing,  be  in  possession  of  the  precise  facts  concerning  the  wrecked  state  of  the 
vessel  which  have  been  found  to  warrant  abandonment,  until  she  was  actually  in  dock, 
and  the  cargo  had  been  delivered  out  of  her.  Nevertheless  it  is  a  case  of  total  loss  by 
perils  of  the  sea  previously  incurred,  and  which  rendered  the  abandonment  just  and 
proper,  as  settled  by  the  verdict. 

[334]  This  subject  of  the  right  to  freight,  as  between  the  owners  and  underwriters, 
upon  abandonment  as  for  constructive  total  loss,  has  been  somewhat  perplexed  by  the 
peculiarity  of  the  law  of  England,  in  permitting  insurance  on  freight  by  separate  policies 
from  those  upon  the  ship — ^in  this  differing  from  the  French  law  and  that  of  most  other 
countries.  The  effect  has  been,  in  cases  of  abandonment,  to  raise  difficult  questions 
between  the  interests  of  the  underwriters  on  the  ship,  and  those  of  the  underwriters  on 
freight.  Such  questions  arose  in  the  cases  occasioned  by  the  Russian  embugo.'  I 
know  not  whether  I  take  a  right  estimate  of  those  cases.  But  as  far  as  I  can  presume 
to  judge,  from  a  view  of  all  the  English  judgments,  as  they  are  fully  detailed  in  Marshall,' 
and  in  the  last  edition  of  Park,  I  should  say,  that  in  the  earlier  cases,  (apart  from  the 
special  ground  of  express  contract  between  the  owners  and  the  underwriters  on  freight, 
on  whidi  some  or  all  of  them  were  decided,)  the  correct  principle  of  judgment,  more 
lately  adopted,  had  not  been  clearly  apprehended.  That  principle  seems  to  be,  that,  in 
any  question  concerning  total  loss  upon  the  ship,  any  separate  insurance  on  freight 
should  be  regarded  as  entirely  foreign  to  the  contract  of  insurance  on  the  ship,  as  between 
the  owners  and  the  underwriters  in  such  contract. 

This  seems  to  be  the  result  of  Mr.  Marshall's  commentary  on  all  those  cases.  For 
he  goes  on,  at  p.  614,  thus — *'  The  underwriters  upon  the  ship  are  not  bound  to  take 
notice  of  any  contract  for  freight,  or  the  insurance  of  it,  to  which  they  are  no  parties. 
They  are  not  obliged  to  accept  a  qualified  abandonment ;  and  an  unqualified  abandon- 
ment must  transfer  to  them  the  entire  property  with  all  its  incidents ;  and  consequently 
there  cannot  be  an  abandonment  of  the  ship  and  freight  to  different  sets  of  underwriters." 
He  plainly  approves  of  the  French  rule,  which  does  not  permit  any  separate  insurance 
on  freight;  and  he  adds — "And  the  difficulties  which  arose  in  the  following  cases 
sufficiently  show  the  inconsistency,  not  to  say  the  absurdity,  of  the  contrary  practice,  as 
permitted  in  this  country."  He  then  goes  through  the  cases  originating  in  the  Russian 
embargo,  which  were  decided  on  express  contract  between  the  underwriters  on  freight 
and  the  owners,  without  touching  the  rights  of  the  underwriters  on  the  ship ;  and  then 
it  appears,  that  in  one  of  the  latest  of  those  cases,  Sharp  v.  Gladstone,  Lord  EUenborough 
had  come  to  see  the  right  principle  for  the  decision  of  such  questions ;  having  observed, 
**  That  after  an  abandonment  of  the  ship  to  the  underwriters  on  the  ship,  he  had  great 
difficulty  in  saying  that  the  assured  could  abandon  the  freight,  which  seemed  to  follow 
the  property  in  the  ship,  being  the  earnings  made  by  the  subsequent  use  of  that  which 
was  then  become  the  property  of  others,  to  another  set  of  underwriters ;  and,  as  a  general 
question,  he  desired  to  be  understood  as  giving  no  opinion  upon  it"  But  that  precise 
question  arose  soon  after  in  Case  v,  Davidson,  where  both  sets  of  underwriters  were  in 
the  field,  and  abandonment  had  been  made  to  each.  And  Lord  EUenborough  then, 
declaring  that  the  point  had  been  long  settled  in  his  mind,  with  the  concurrence  of 
Justice  Abbot  and  Justice  Holroyd,  (Mr.  Justice  Bayley,  evidently  impressed  with  the 
old  view,  dissenting,)  decided  that  the  underwriters  on  the  ship  had  a  right  to  the 
freight  earned  after  the  capture  and  abandonment,  resting  his  judgment  "on  this  simple 
ground,  that  the  abandonee  of  ship  has  all  the  rights  of  the  shipowner  cast  upon  him, 
by  the  operation  of  that  [336]  emphatic  word  in  the  law  Merchant-Abandonment ;  and 
being  so  entitled,  he  has  a  right,  if  he  use  the  ship  for  completing  her  voyage,  to  her 
earnings,  as  against  all  the  world."  And  this  he  held,  although  the  effect  might  be, 
that  the  underwriter  on  freight  should  lose  the  freight  abandoned  to  him. 

The  present  case  is  not  embarrassed  by  any  such  question  concerning  a  separate 
insurance  on  freight ;  because,  though  there  was  such  an  insurance,  there  could  be  no 
abandonment  to  the  underwriters  on  freight,  seeing  that  the  loss  was  not  known  till  the 
voyage  was  completed  and  the  cargo  deUvered.  If  it  had  been  otherwise,  the  under- 
writers on  ship  would  still  have  been  entitled  to  the  freight ;  and  it  would  be  singular, 

»  Park,  8th  Ed.  Vol.  I.  p.  386  to  397. 
s  Marshall,  3d  Ed.  Vol.  IL  p.  614  to  621. 
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if,  where  no  such  di£Bcalty  occurs,  and  the  owners  themselves  receive  the  freight,  it 
should  not  helong  to  the  underwriters  on  the  ship,  after  the  owners  have  ahandoned  the 
ship  to  them,  and  have  heen  found  entitled  to  treat  her  as  a  total  loss. 

But,  indeed,  when  the  progress  and  the  present  state  of  the  law  on  the  suhject  are 
rightly  understood,  the  present  case  is  reduced  to  a  very  narrow  point.     If  the  injury 
which  the  vessel  received  when  struck  hy  the  iceberg  had  been  thought  at  the  time  to 
be  so  great  as  to  render  it  probable  that  she  would  become  a  total  loss,  and  the  owners, 
receiving  information  of  that  state  of  things  before  the  vessel  reached  Liverpool,  had 
given  notice  of  abandonment;  and  if,  notwithstanding  her  being  ultimately  brought 
into  port,  the  state  to  which  she  was  reduced  had  been  found  to  be  sufficient  to  justify 
that  measure ;  there  cannot  be  a  doubt,  upon  the  authorities,  that  the  underwriters,  on 
paying  as  for  a  total  loss,  would  have  had  right  to  the  freight     Again,  if,  after  the  ship 
had  been  brought  to  the  neighbourhood  of  Liverpool,  and  had  sustained  a  second  injury, 
the  owners  had  had  the  means  of  then  ascertaining  the  state  of  wreck  in  which  she  was, 
without  giving  up  the  hope  of  bringing  her  into  port  with  the  cargo ;  and  if  they  had 
then  given  notice  of  abandonment ;  the  same  result  must  inevitably  have  followed.     But, 
as  it  cannot  make  the  least  difference  whether  the  mischief  takes  place  at  a  great  distance, 
or  at  a  small  distance,  or  very  near,  or  close,  to  the  port  of  discharge,  it  is  plain  that, 
in  the  actual  case  which  occurred,  of  the  shock  of  the  iceberg  and  the  subsequent 
grounding  outside  the  dock,  if  the  owners  could  have  had  sufficient  knowledge  of  the 
extent  of  the  injuries  to  enable  them  on  that  day,  while  she  lay  on  the  outside  of  the 
.  dock,  to  give  notice  of  abandonment,  and  if  that  notice  had  afterwards  been  found  to  be 
lighl^  the  freight  must  unquestionably  have  belonged  to  the  underwriters.     But  they 
could  not|  in  the  circumstances,  possess  such  knowledge,  and  they  would  have  exposed 
themselves  to  the  hazard  of  such  an  abandonment  being  found  to  be  unwarranted,  if 
they  had  attempted  to  do  so.     They,  therefore,  and  their  master  and  crew,  only  did 
their  duty  to  all  concerned  in  bringing  the  vessel  into  dock,  discharging  the  cargo,  pro- 
testing in  due  form,  obtaining  a  survey,  and  then,  when  the  facts  were  ascertained, 
giving  the  notice  of  abandonment  to  the  underwriters.     This  was  done  without  any  loss 
of  time.    But  it  is  still  certain  that^  by  the  exertions  made  both  before  and  after  the 
last  occurrence,  the  vessel,  such  as  it  was,  was  used  successfully  to  the  purpose  of  earning 
the  freight^  by  saving  the  cargo  and  delivering  it. 

Now,  as  I  understand  the  matter,  it  is  only  because  of  the  recency  of  the  occurrence 
of  the  last  injury  on  the  outside  of  the  dock,  and  because,  from  the  nature  of  the  case, 
the  vessel  was  brought  into  the  dock  before  any  abandonment  could  with  propriety  take 
place,  that  this  case  can  be  said  to  be  at  all  different  [336]  from  any  of  those  in  which 
the  right  of  the  underwriters  to  the  freight  would  be  unquestionable.  But  to  say  that, 
because  the  freight  is  actually  earned,  although,  after  all  the  mischiefs  within  the  policy 
which  have  rendered  the  ship  a  total  loss,  before  it  was  possible  for  the  owners  to 
abandon,  the  abandonment,  though  sustained  and  found  to  be  just  and  proper,  shall  not 
have  the  effect  of  carrying  the  freight  to  the  underwriters,  appears  to  me  to  be  contrary 
to  the  sound  principles  which  have  at  last  been  established  for  the  government  of  all 
sach  cases.  The  owners  claim,  and  are  to  obtain,  the  full  value  of  their  ship  as  a  total 
loss.  But,  in  the  mean  time,  the  freight  has  been  earned  in  that  voyage,  by  the  events 
of  which,  from  perils  of  the  sea,  the  ship  has  perished  constructively,  and  become  the 
property  of  the  underwriters.  I  am  of  opinion,  that  thereby  the  vessel  stands  transferred 
to  the  underwriters,  with  all  her  defects,  but  also  with  all  her  advantages,  as  at  the 
moment  when  the  last  occurrence  took  place,  before  she  came  from  the  voyage  into  the 
dock  at  Liverpool ;  and  therefore  ihat  the  freight,  however  it  might,  in  fact,  be  received 
by  the  owners,  belongs  of  right  to  the  underwriters. 

LoBDB  JusnoB-CiiERKy  Medwtn,  and  Robertson. — We  concur  in  the  opinion  of 
Lord  Moncreiff. 

LoBD  Wood. — ^I  have  from  the  first  always  felt  this  case  to  be  one  attended  with 
difficulty,  which  has  been  increased  by  the  consideration  of  Lord  Ivory's  opinion.  But 
after  giving  every  attention  to  all  that  is  there  very  forcibly  stated,  I  still  adhere  to  the 
view  I  originally  took  of  the  question  at  issue,  which  is  most  clearly  and  satisfactorily 
explained  in  the  opinion  of  Lord  Moncreiff.  I  continue  to  think  that  that  view  is  the 
sound  one,  and  that  the  authorities  referred  to  by  Lord  Moncreiff  (to  whose  opinion  I 
have  nothing  to  add)  apply  in  principle  to  the  circumstances  which  here  present  them- 
selves.   Having  regard  to  these  authorities,  I  do  not  find  sufficient  ground  for  holding 
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that,  in  this  case,  the  defenders  have  not  a  good  claim  to  a  proportion  of  the  freight 
effeiring  to  the  sums  insured  by  them,  and  that  the  freight  belongs  to  the  owners  of  the 
ship,  and  not  to  the  underwriters  on  the  ship.  On  the  contrary,  I  am  of  opinion  that 
the  freight  belongs  to  the  underwriters,  and  that  they — or  at  least  those  of  them  who 
are  insurers  of  the  ship,  and  not  also  of  the  freight — are  entitled  to  credit  for  a  just 
proportion  of  the  freight,  corresponding  to  the  sums  contained  in  the  policies  effected 
with  them,  in  settling  as  for  a  total  loss  under  the  policies. 

Lord  Ivort. — ^I  am  of  opinion  that,  in  the  ciroumstances  of  the  present  case,  the 
underwriters  are  not  entitled  to  retain  or  take  credit  for  any  part  of  the  freight,  and 
that,  under  the  verdict,  they  aro  bound  to  settle  as  for  a  total  loss,  leaving  the  freight  to 
be  recovered  by  the  owners. 

In  order  to  arrive  at  this  conclusion,  it  is  not  necessary  to  call  in  question  the  rule, 
that  abandonment  of  the  ship  carries  with  it»  as  a  necessary  and  inseparable  incident, 
the  freight  or  other  earnings  made  by  use  of  the  ship  subsequent  to  abandonment  So 
far,  the  parties  aro  themselves  agroed.  And  the  point  stands  definitively  settled  by  the 
judgment  of  the  English  Courts  in  Davidson  v.  Case,^  which  followed  a  long  train  of 
other  decisions,  all  pointing  towards  the  same  rosult ;  and  the  authority  of  which,  aa 
equally  binding  in  the  Scotch  Courts,  is  not  [337]  to  be  disputed ;  seeing,  as  Lord 
Eldon  has  well  observed,  that,  ''  On  a  subject  of  this  importance,  it  was  impossible  to 
leave  the  law  in  such  a  state,  that  what  was  a  good  decision  in  the  one  country  should 
be  bad  in  the  other — where  the  decisions  on  this  question  of  mercantile  law  ought  in 
both  countries  to  be  the  same."  ^ 

But  it  is  of  importance,  in  applying  the  rule,  not  to  lose  sight  of  the  ground  on 
which  it  rests.  And  this  I  collect  from  the  authorities  simply  to  be — "  that  abandon- 
ment is  equivalent  to  a  sale  of  the  ship."  (Per  L.  Tenterden  in  Davidson  v.  Case) — 
being  "  but  a  differont  term  for  assignment,  and  the  same  in  effect ; "  (Per  Dallas,  C.J. 
ilnd^ — and  therefore,  that^  as  "  in  every  other  case  of  transfer,  the  freight  follows  the 
assignment,"  so  in  abandonment^  as  one  of  the  known  forms  of  assignment,  the  like 
result  must  hold,  (Per  Eund. ; ) — it  being  settled  law,  <*  that  freight  follows  as  an 
incident  the  property  of  the  ship,"  (Per  L.  Ellenborough,  ibid,^)  under  whatever  mode 
— of  dispositive  conveyance  or  its  equivalents — that  property  itself  comes  to  be  passed. 

The  essential  characteristic  of  the  rule  may,  in  short,  be  summed  up,  as  indeed  it 
has  frequently  been,  in  a  single  word — *'  The  froight  runs  with  the  ship."  And,  con- 
sequently, whoever  acquires  a  title  to  the  ship,  acquires  theroby,  as  its  inseparable 
concomitant^  a  title  to  all  freight  subsequently  earned  by  the  ship ;  such  froight  being 
"  derived  out  of  the  use  of  the  ship,"  which  is  his  property. 

Such  being  the  true  definition  and  undoubted  principle  of  the  rule,  it  cannot  help 
suggesting  itself  at  the  very  starting,  that  it  is  inherontly,  and  in  its  whole  naturo  and 
essence,  rested  on  technical,  rather  than  upon  equitable  considerations.  It  is  a  rule  of 
conveyancing,  not  one  which  has  its  roots  in  the  proper  justice  or  equities  ^f  the  case. 
Its  result  depends  altogether  on  the  legal  working  of  the  mere  act  or  instrument  by 
which  the  ship  is  transferred,  casting  perhaps  too  much  aside  every  consideration  but 
what  immediately  connects  with  this  exclusive  view  of  the  case. 

Wero  the  question  still  open,  thereforo — or  wero  it  expedient,  in  a  matter  so  closely 
affecting  the  law-merchant,  that  this  Court,  as  a  purely  Scots  tribunal,  exeroising  a 
mixed  jurisdiction  both  of  law  and  equity,  should  (as  in  mero  competency  it  might) 
proceed  to  deal  with  the  question  upon  that  footing,  without  regard  to  what  has  been 
decided  in  the  other  end  of  the  island — I  do  not  know  but  that,  looking  to  the  universal 
practice,  by  which  separate  insurances  upon  ship  and  freight  (as  constituting  distinct 
insurable  interests  and  properties)  have  so  long  been  recognised  and  given  effect  to,  the 
views  which,  in  Case  v.  Davidson,  wero  unsuccessfully  contended  for  by  Mr.  Justice 
Bayley,  aro  not  the  most  consonant,  after  all,  both  with  the  substantial  justice  of  the 
case,  and  the  real  and  understood  intentions  of  the  parties.  For  it  does  not  seem  a 
little  inconsistent,  to  say  the  least,  that  a  merchant,  having  a  property  in  his  ship  to  the 
value,  suppose,  of  L.6000 — and  a  separate  property  in  the  freight  of  that  ship,  to  the 
value,  suppose,  of  L.4000  more — shadl  be  encouraged,  and  at  sdl  events  permitted  by 
the  law,  to  insuro  to  the  full  extent  of  both,  as  constituting  two  distinct  legal  interests, 

1  5  M.  &  S.  79 ;  2  Brod.  &  Bing.  379 ;  8  Price. 
>  Bobertson,  Forsyth,  &  Co.,  cited  1  Bell's  Com.  609. 
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[S38]  and  as  such  separately  insurable— and  yet  when  a  total  loss  of  both,  in  the  sense 
of  law,  takes  place  under  circumstances  which  render  an  abandonment  necessary,  to  tell 
him  (in  case  of  the  yessePs  being  subsequently  recovered  and  earning  her  freight)  that 
he  can  only  recover  on  the  ship,  and  that  he  must  be  an  absolute  loser  to  the  whole 
amount  of  the  freight,  inasmuch  as  the  legal  assignment,  operated  by  abandonment  of 
the  ship,  must  necessarily  carry  along  with  it  to  the  underwriter  on  the  ship  the  freight 
as  its  incident;  thus  practically  forfeiting  to  him  all  benefit  under  his  insurance  upon 
freight,  though  confessedly  a  lawful  insurance — and  ipeo  facto  annihilating,  to  the 
extent  of  L.4000,  what  the  law  had  previously  recognised  as  an  undoubted  and  available 
property  in  his  person. 

As  already  intimated,  however,  I  do  not  think  that  this  Court  ought^  or  that  it  can, 
with  any  propriety  or  expediency,  now  attempt  to  go  back  upon  the  English  authorities 
as  ultimately  settled  in  Davidson  v.  Case.  But  thiis  much,  I  think,  we  are  entitled  and 
called  upon  to  do— not  to  extend  the  operation  of  the  authorities,  or  give  effect  to  the 
highly  rigorous  and  technical  rule  of  construction  on  which  they  depend — beyond  the 
strictest  Hmits  of  the  matters  actually  decided.  So  far  as  precisely  the  same  species  facti 
may  again  occur,  it  will  be  right  to  follow  what  is  thus  matter  of  express  precedent. 
But  beyond  this — where,  for  instance,  there  is  a  material  variance  in  the  facts — and 
more  especially  where  the  case  cannot  be  brought  within  the  supposed  rule,  without 
operating  substantial  ii^justice  between  the  parties,  and  putting  a  construction  upon  their 
meaning  and  intent^  which,  in  the  circumstances,  no  reasonable  person  would  believe  to 
be  either  natural  or  probable — the  inclination  of  the  Court  should,  it  is  thought,  be 
rather  towards  restraining  than  extending  such  an  authority. 

Kow,  the  species  facti  in  the  present  case  is,  in  many  respects,  and  these  most  material 
and  important,  not  at  all  the  same  as  in  the  English  cases. 

I.  In  the  outset^  I  must  notice  one  very  striking  feature  of  distinction  which  has 
not  been  touched  on  in  the  pleadings,  viz.  that,  as  regards  certain  of  the  underwriters — 
who  have  "  agreed  that  the  issue  of  this  cause  should  be  conclusive  also  with  them  " — 
they  stand  not  as  insurers  of  the  ship  merely,  but  as  insurers  also  of  the  freight. 

This  is  the  case — 1.  with  the  Scottish  Marine  Insurance  Company,  which,  besides 
its  insurance  on  the  ship,  has  also  an  insurance  of  L.1000  on  the  freight  j — and,  2.  with 
the  Aberdeen  Marine  Insurance  Company,  which,  besides  its  insurance  on  the  ship,  has, 
in  like  manner,  a  further  insurance  on  the  freight,  for  L.500. 

It  is  very  true,  that,  neither  of  these  companies  being  properly  parties  to  the  present 
action,  it  may  not  be  competent  for  the  Court  to  pronounce  a  substantive  judgment 
disposing  of  their  case.  But,  on  the  other  hand,  if  the  Court  shall  be  of  opinion,  that 
the  specialty  just  adverted  to  makes  a  material  difference  between  their  situation  and 
that  of  the  Greenock  Insurance  Company,  who  alone  are  in  Court  as  defenders,  it  would 
seem  proper  to  save  their  rights  in  this  respect,  by  inserting  some  reservation  in  the 
judgment; — otherwise,  under  the  agreement  to  hold  *'  the  issue  of  this  cause  conclusive 
also  with  them,"  that  judgment  may  be  made  to  carry  further  than  justice  or  a  sound 
oonstmction  would  permit. 

[339]  Be  this,  however,  as  it  may,  just  suppose  that  the  Greenock  Insurance 
Company  had  stood  in  the  nunc  predicament^ — as  insurers,  that  is  to  say,  on  both  ship 
and  freight, — and  then  observe  how,  even  according  to  the  English  authorities,  the  case 
would  have  stood. 

The  difficulties  that  could  not  fail  practically  to  arise  from  the  judgment  in  Davidson 
V.  Case,  in  the  extrication  of  questions  between  insurers  and  insured,  where  there  were 
separate  insurances  on  ship  and  freight^  were  anticipated,  and  adverted  to  even  in  the 
very  act  of  pronouncing  that  judgment ;  and  a  method  was  suggested  for  obviating  them. 
What  was  this  method?  It  was  just,  as  in  the  case  supposed,  to  include  ship  and 
freight  together  as  the  subject  of  insurance.  "Nor  will  the  decision  lead  to  any 
difficulty  in  future,"  observes  Chief-Justice  Dallas,  "  as  ship  and  freight  may  be  made 
the  subject  of  one  and  the  same  insurance."  And  to  the  same  effect,  resuming  all  the 
authorities  on  this  head,  an  American  writer,  Mr.  Benecke,  in  his  Treatise  on  the 
Principles  of  Indemnity,  p.  57,  says — "  that  the  practice  of  insuring  ship  and  freight 
separately  is  attended  with  many  difficulties ;  and  that  the  best,  if  not  the  only  way  to 
obviate  them,  and  to  put  the  owner,  under  all  circumstances,  in  the  same  situation  in 
which  he  would  have  been  in  case  of  a  safe  arrival,  would  be,  to  insure  the  ship  and 
freight  jointly,  as  one  individual  risk,  in  the  same  policy." 
DUNLOP,  VOL.  IV.  31 
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It  may,  therefore,  I  think  be  assumed,  that  if,  instead  of  there  being  separate 
insurances  on  ship  and  freight  with  different  underwriters,  the  species  facH  in  Davidson 
V.  Case  had  been  (as  to  a  certain  extent  it  is  here)  an  insurance  on  both  ship  and  freight 
with  the  same  underwriters,  a  directly  opposite  judgment  would  have  been  pronounced. 
But  if  so,  how  very  subtile,  aud  altogether  technical,  does  the  ground  of  judgment  come 
to  be ;  and  how  cautiously  and  anxiously  ought  a  Court  to  scrutinize  the  whole  par- 
ticulars of  any  fresh  case,  before  consenting  on  such  a  narrow  giound,  to  defeat  what, 
after  all,  by  the  very  nicenessof  the  distinctions  taken,  appears  to  be  recognised  as  con- 
stituting the  substantial  justice  and  equity  of  the  question. 

2.  In  the  next  place,  it  must  be  kept  in  mind,  that  in  Davidson  v.  Case,  as  indeed 
in  each  and  all  of  the  other  English  authorities,  not  only  was  there  an  express  abandon- 
ment of  the  ship,  but  the  species  facH  was  such,  that,  without  abandonment,  there  could 
have  been  no  claim  maintained  on  the  part  of  the  insured  as  for  a  total  loss.  Whereas, 
in  the  present  question,  both  parties  are  agreed  that  there  was,  independently  of 
abandonment,  what  the  law  of  itself  would  consider  and  deal  with  as  a  total  loss ;  so 
that,  truly,  the  circumstances  of  the  case  are  such,  that  to  entitle  the  insured  to  recover, 
no  abandonment  at  all  was  required. 

Nothing  can  be  more  unqualified  and  express  than  the  language  held,  by  the  under- 
writers themselves,  on  this  head.  They  admit  generally,  "  that  where  a  ship  is  so  much 
injured  by  perils  of  the  sea  as  not  to  be  reparable  at  all,  or  not  reparable  without  an 
expense  exceeding  her  value  when  repaired,  the  assured  may  recover  for  a  total  loss, 
without  giving  notice  of  abandonment."  -A^in,  with  more  specific  reference  to  the 
case  in  hand,  "the  defenders  adopt  the  same  view  with  the  pursuers  as  to  the 
letter  of  the  Ist  September.  They  hold,  that,  from  the  extent  of  the  injury  received, 
as  afterwards  ascertained  by  the  evidence,  no  notice  of  abandonment  required  to  be 
made ;  that  the  insured  might  have  claimed .  at  any  time  for  a  total  loss."  And  accord- 
ingly, "  the  claim  for  freight  is  not  put  upon  [3M]  the  abandonment  by  the  owners. 
It  is  put,  and  solely  put,  "  in  respect  of  the  claim  made  by  the  pursuers  for  a  total  loss 
under  the  policy." 

I  am  aware  that  the  jury  have  found  by  their  verdict,  "  that  the  Laurel  was  properly 
abandoned  ;  and  that  consequently  it  may  be  said,  it  is  to  the  species  fadi  so  found,  and 
not  to  the  argument  of  the  parties  on  either  side,  that  the  Court  ought  to  look.  Even 
in  that  view,  it  would  still  be,  in  my  opinion,  a  most  important  consideration,  whether, 
in  the  circumstances,  the  abandonment  was  in  itself  an  essential  and  necessary  proceed- 
ing ;  or  whether,  on  the  contrary,  the  claim  of  the  insured  would  not,  on  its  own  strength 
otherwise,  have  stood  equally  good,  although  there  had  been  no  abandonment  But  the 
finding  of  the  jury  is  not  simply  that  "  the  Laurel  was  properly  abandoned,"  but  that 
she  was  "properly  abandoned,  and  not  worth  repairing;"  or,  as  it  ia  expressed  in 
another  part  of  the  verdict,  "that  the  vessel  was  a  total  loss."  From  all  this  it  is 
humbly  thought  the  substance  and  true  reading  of  the  verdict  really  comes  to  be — ^not 
that  there  was  an  abandonment  in  that  peculiar  sense  in  which  the  law  insists  upon  such 
an  act  as  an  essential  and  indispensable  proceeding,  and  without  which  no  claim,  on  the 
part  of  the  insured,  would  lie — but  rather  that  the  vessel  had  de  fctcto  sustained  such 
damage  as  to  have  become  "  a  total  loss,"  because  "  not  worth  repairing," — a  state  of 
matters,  in  which  abandonment,  in  the  proper  legal  sense,  was  superfluous  and  unneces- 
sary— thus  bringing  the  case  precisely  within  the  category,  of  which  Cambridge  v. 
Anderton,  2  B.  and  C.  691 ;  Allen  v,  Sugrue,  8  B.  and  C.  561 ;  and  (still  more  recently) 
Manning  v.  Irving,  1  Mann,  and  Gr.  168  (New  Series,)  are  examples;  and  the  result  of 
which  has  been  to  settle  that  most  important  rule  of  law, — that  "  where  the  damage 
sustained  makes  the  loss  a  total  loss,  it  is  unnecessary  to  give  notice  of  abandonment" — 
(Per  Holroyd,  J.  in  Cambridge,  supra.) 

Where  both  the  parties  have  concurred  in  putting  this  construction  upon  the 
verdict,  and  have  accordingly  conducted  their  whole  argument  upon  that  footing,  I 
should  be  disposed  to  hesitate,  before  resting  the  ground  of  judgment  on  a  different 
basis.  But  I  will  consider  the  question  in  both  points  of  view,  and,  before  concluding, 
deal  with  the  case,  not  only  as  one  in  which  the  claim  of  the  insured  is  rested  on  the 
mere  fact  of  a  total  loss  under  the  policy  without  the  aid  of  abandonment,  but  also  as 
one  in  which  the  tender  of  abandonment  made  in  "  the  letter  of  the  Ist  September,"  is 
to  be  taken  as  an  element. 

It  is  to  the  first  of  those  points  of  view  that  I  at  present  address  mysell    And 
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aasamiBg,  therefore,  according  to  the  express  admission  of  the  underwriters  themselves, 
that  the  claim  of  the  insured  is  to  be  treated  as  ''  not  put  upon  the  abandonment,"  but 
as  resting  solely  and  entirely  on  the  fact  of  "  a  total  loss  under  the  policy ; "  in  other 
words,  upon  the  footing  that,  in  point  of  fact,  there  was  no  abandonment,  or  that,  in 
point  of  law,  none  was  required,  it  is  impossible,  I  think,  to  avoid  the  force  of  the 
following  considerations : — 

In  the  first  place,  the  present  case  comes  thus  to  differ  toto  cobIo  from  any  of  those 
hitherto  decided ;  the  English  judgments  having  one  and  all  been  pronounced  in  cases 
where  abandonment  was  indispensable,  and  where,  accordingly,  there  had  not  only  been 
an  express  abandonment,  but  an  equally  express  acceptance  of  that  abandonment . 

In  the  next  place,  not  only  is  the  question,  in  this  view  of  it,  left  without  precedent, 
but  the  very  principle  on  which  the  English  authorities  rest,  ceases  to  have  [341]  appli- 
cation. For  what  is  that  principle  ?  It  is,  as  has  been  seen,  that  abandonment  is 
tantamount  to  a  sale  or  assignment; — ^that  it  is  an  act  of  transfer  operating  all  the 
usual  effects  of  a  positive  deed  of  conveyance ;  and  that,  as  every  other  mode  of  transfer 
is  available  to  pass  the  property  of  the  ship  with  its  incidents,  so  the  law  can  recognise 
no  distinction  in  this  respect,  in  the  case  of  a  transfer  operated  by  abandonment.  But, 
if  such  be  the  principle,  how  can  it  possibly  be  applied  to  a  case,  which,  ex  hypothesis 
is  "  not  put  upon  abandonment  ? "  If,  according  to  Lord  Ellenborough,  the  law  "  rests 
on  this  simple  ground,  that  the  abandonee  of  ship  has  all  the  rights  of  the  shipowner 
cast  upon  him,  by  the  operation  of  that  emphatic  word  in  the  law  '  merchant-abandon- 
ment,' "  does  it  not,  on  the  contrary,  follow,  that  so  long  as  there  has  been  no  abandon- 
ment, there  can  be  no  abandonee ;  and  consequently,  ti^at  without  abandonment  there 
can  be  no  termini  habiles  for  that  constructive  passing  of  the  property,  which  the  law 
has  never  yet  inferred  but  from  the  operation  of  abandonment  ? 

3.  But,  say  the  defenders,  (still  dealing  with  the  question  as  one  in  which, — as  the 
case  is  put, — there  has  been  no  abandonment,  in  the  sense  of  a  technical  essential,) 
*<  the  claim  for  total  loss  made  by  the  pursuers  implies  a  transfer  to  the  underwriters  of 
all  that  remained  of  the  ship,  as  from  the  date  at  which  such  loss  became  total : "  express 
abandonment  having  "  no  effect  in  transferring  the  property  of  the  vessel  to  the  insurers 
beyond  what  the  law  would  have  implied  without  it,  from  the  claim  for  total  loss  being 
made.  What  the  notice  effects  in  the  case  of  dubious  risks,  the  law  itself  implies  in  the 
case  of  palpable  and  unquestionable  total  loss." 

In  Uie  very  large  sense,  and  to  the  extended  effect  here  contended  for,  there  is  more 
than  one  very  serious  fallacy  involved  in  these  propositions. 

It  is  true,  that  the  insured  cannot  claim  for  a  total  loss,  any  more  than  he  can 
abandon  in  cases  where  abandonment  is  necessary,  without  a  complete  derelinquishment 
in  favour  of  the  underwriter  of  his  proprietary  rights  in  all  that  remains  of  his  lost  or 
abandoned  vessel.  He  cannot,  that  is  to  say,  both  retain  the  ip»um  carpus^  or  what 
still  exists  of  it,  and,  at  the  same  time,  insist  for  indemnity  to  the  full  original  value 
under  his  insurance,  as  if  no  shred  of  it  was  yet  to  the  fore.  But  this  goes  but  a  short 
way  to  solve  the  real  question  at  issue. 

For  (1.)  there  is  a  vast  distinction,  and  one  clearly  redbgnised  in  law,  between  the 
two  cases,  where  abandonment  is  necessary,  and  where  it  is  not;  and,  as  might  be 
presumed,  there  is  not  a  less  strongly  marked  distinction  between  the  legal  consequences 
of  the  two  cases.  '*  Abandonment,"  to  use  once  more  Lord  Ellenborough's  words,  "  is 
no  other  than  the  assurer's  election  to  convert  a  dubious  risk  into  a  total  loss.  He 
compels  the  underwriter,  under  this  disadvantage,  to  purchase  the  property  for  the  full 
value  insured,  and  thereby  puts  him  into  his  place  for  all  chances  favourable  or  other- 
wise. The  chance  of  freight  is  one  ground  of  the  calculation  made  by  the  assured  at 
the  time,  in  considering  whether  or  not  he  will  abandon."  "  Nor  it  is  reasonable  oi 
just  that  the  underwriter  on  the  ship,  who,  in  addition  to  paying  the  fuU  value  of  it  as 
for  a  total  loss,  incurs  the  expense  and  risk  of  all  future  contingencies  and  dangers, 
should  not  be  entitled  as  well  to  the  earnings  of  the  ship."  In  other  words,  wherever 
the  circumstances  of  the  case  are  such  as  to  call  for  abandonment,  the  transaction  or 
contract  between  the  insured  and  underwriter  is  one  substantially  of  hazard.  It  is  as 
yet  doubtful  whether  there  either  has  been,  or  in  the  event  will  be,  a  "  total  loss." 
The  matter  [342]  is,  on  both  sides,  one  of  "  dubious  risk."  And  this  <<  risk  "  is  such  as 
to  entitle  the  insured  to  throw  it  over  on  the  underwriter's  shoulders,  '*  for  all  chances, 
favourable  or  otherwise.     Accordingly,  if  he  do  so  throw  it  over,  from  that  moment  the 
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property  changes  hands;  and  "all  future  contingencies  and  dangers"  pass  with  it  to 
the  underwriter.  But  nothing  in  the  least  degree  approaching  in  similitude  to  this 
occurs,  or  can  occur,  upon  a  claim  as  for  an  absolute  and  known  total  loss.  There  is 
then  no  longer  any  **  dubious  risk  "  to  be  "  converted  "  on  either  side ;  nor  any  "  future 
contingencies  and  dangers,"  or  "  chances,  favourable  or  otherwise,"  to  be  dealt  with.  It 
is  not  in  forma  specifiea  as  a  ship,  but  as  a  wreck,  expressly  admitted  or  proved  to  be 
such,  that  any  thing  remains.  All  question  as  to  tiie  vessers  future  earnings,  whether 
in  the  shape  of  freight  or  otherwise,  is  excluded  by  the  very  condition  of  the  case  as 
one  of  "  total  loss."  For  so  long  as  "  any  profit  can  be  derived  to  the  insured  from  the 
future  use  of  the  ship,  it  cannot  be  deemed  a  total  loss ;  and  he  can  only  exercise  the 
right  of  abandoning,  upon  the  presumption  in  law  that  the  existing  circumstances  are 
equivalent  to  a  totid  loss." 

(2.)  And  so,  in  like  manner,  as  regards  the  time  when  an  abandonment  must  be 
made — and  the  time,  on  the  contrary,  within  which  the  insured  may  bring  his  claim  as 
for  a  total  loss,  independently  of  abandonment — the  differences  between  the  two  cases 
are  not  less  important.  If  he  be  to  abandon,  he  must  exercise  his  privilege  ''  within  a 
reasonable  time  after  he  receives  intelligence  of  the  accident."  ^  In  other  words,  he 
must  at  once  elect — whether  himself  to  continue  proprietor,  exposed,  as  he  then  must 
be,  to  all  "chances,  favourable  or  otherwise" — or  whether  to  pass  the  property  to  the 
underwriter,  on  whose  shoulders  would,  in  that  event,  be  laid  the  whole  burden  of 
future  contingencies  and  dangers  ?  It  is  clear  that,  with  reference  to  such  a  result,  delay 
would  be  inequitable.  And,  accordingly,  if  the  insured  either  unduly  hang  back — or, 
still  more,  if,  in  the  meantime,  he  have  taken  any  tentative  measures  in  the  character  of 
a  continuing  proprietor,  e,g,  by  repairing  the  vessel,  &c.,  the  remedy  of  abcuidonment 
may  no  longer  be  competent.  It  is  otherwise  with  reference  to  an  eventual  claim  imder 
the  policy  as  for  an  absolute  total  loss.  For  there  no  shifting  either  of  the  right  of 
property,  or  its  concomitant  hazards  and  contingencies,  is  contemplated  on  either  side. 
The  insured,  on  the  contrary,  by  the  very  fact  of  his  retaining  the  property,  and  con- 
tinuing to  take  control  as  owner,  gives  up — even  where  the  circumstances  might  other- 
wise have  admitted  it — the  privilege  of  abandonment  If,  in  the  end,  the  vessel  reach 
her  destination,  it  is  her  actual  state  and  condition  then — without  any  retrospective 
reference  to  the  circumstances  which  at  an  earlier  date  might  have  justified  alxuidon- 
ment — that  alone  must  rule.  In  a  word,  the  insured  must  now  take  his  chance  of  there 
being  but  "  a  partial  loss ; "  as,  in  the  meanwhile  he  must  also  bear  the  necessary 
expenses  and  other  incidents  of  the  voyage.  But  it  may,  after  all,  turn  out  that, 
notwithstanding  the  vessel's  reaching  her  port  and  completing  her  voyage,  she  shall  be 
found  in  such  a  condition  as  the  law  will  hold  to  constitute  an  absolute  total  loss  j  and 
in  that  case — by  force  of  the  ordinary  working  of  the  policy — and  not  at  all  with  refe^ 
ence  to  any  privilege  of  abandonment,  in  the  technical  sense  of  that  term,  nor  yet  to  the 
date  of  the  accident  which  might  have  rendered  such  an  abandonment  at  one  time  a 
competent  resource — [343]  the  insured  will  still  be  entitled  to  recover,  in  respect  of  the 
actual  condition  of  his  vessel,  as  shown  by  the  event. 

It  is  in  overlooking  these,  and  other  equally  important  distinctions,  that  the  fallacy 
of  the  defender's  argument  lies.  But,  as  to  the  law  of  the  case,  there  can  be  no  room 
for  hesitation.  The  whole  subject  is  resolved  in  the  following  passage  from  Mr.  Justice 
Park's  work  : — "  If  the  assured  "  (not  abandoning  in  time,  or  not  choosing  to  abandon) 
"  prefers  the  chance  of  any  advantage  which  may  result  to  him  beyond  the  value  insured, 
he  is  at  liberty  to  do  so ;  but  then  he  must  also  abide  the  risk  of  the  arrival  of  the 
thing  insured  in  such  a  state  as  to  entitle  him  to  no  more  than  a  partial  loss.  I^  in  the 
event,  the  loss  should  become  absolute,  the  underwriter  is  not  less  liable  on  his  contract, 
because  the  assured  has  used  his  own  exertions  to  preserve  the  thing  insured,  or  has 
postponed  his  claim  till  that  event  of  a  total  loss  has  become  certain,  which  was 
uncertain  before."  ^ 

IV.  Such  being  the  law,  where  the  case  is  "  not  put  upon  abandonment,"  and  where 
no  abandonment  is  necessary — it  comes  next  to  be  considered,  how  the  case  would 
stand,  taking  it  into  view,  as  the  jury  have  here  found — "  that  the  Laurel  was  properly 
abandoned." 

Now,  in  the  first  place,  it  seems  to  be  clear,  that  the  mere  fact  of  an  abandonment 

1  Park,  373.  «  Park,  374. 
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haying  been  made — ^if,  in  point  of  law,  no  such  abandonment  was,  in  the  circumstances, 
necessaij — cannot^  by  possibility,  place  the  insured  in  a  more  unfavourable  situation 
than  if  they  had  come  into  Court  without  abandoning.  By  abandonment,  they  may 
have  gained  an  additional  ground  of  vantage,  which  they  would  not  otherwise  have 
possessed ;  but  they  certainly  are  not  to  be  held  as  giving  up  any  right  already  belonging 
to  them  independently  of  abandonment.  Seeing,  therefore,  the  jury  have  found  that 
the  vessel  was  '*  not  worth  repairing,"  and  that  de  facto  she  had  become  "  a  total  loss," 
— seeing  further,  that  all  the  authorities  concur  in  holding  this  to  be  a  situation  in 
which  abandonment  was  not  required — and  seeing,  finally,  that  both  the  parties  have 
themselves  treated  the  case  in  argument  as  one  which  truly  falls  within  this  category — I 
am  satisfied,  upon  this  ground  alone,  that  the  very  minimum  of  right  to  which  the 
insured  are  here  entitled  is,  that  which  they  would  have  been  entitled  to  had  they  come 
into  Court  without  abandoning,  and  standing  merely  upon  the  extent  of  loss  ultimately 
proved  ''  by  the  event "  to  have  taken  place  "  under  the  policy." 

In  the  next  place,  even  assuming  an  act  of  abandonment  to  have  been  necessary, 
(which,  however,  all  concerned  are  agreed  it  was  not,)  it  is  of  the  last  importance  to 
keep  in  view  what  was  the  actual  date  of  that  abandonment,  and  what  the  precise  state 
of  circumstances  in  regard  to  the  condition  of  the  vessel  under  which  it  was  made. 
Now,  there  was  here  no  abandonment,  but  that  contained  in  the  letter  of  1st  September 
1842.  And,  before  that  time,  not  only  had  the  vessel  been  delivered  of  her  cargo — so 
that  the  freight  was  fully  earned,  while  as  yet  she  was  in  the  unqualified  possession  and 
control  of  the  insured — but  it  was  altogether  in  respect  of  a  survey  instituted  posterior 
to  the  delivery  of  the  cargo,  and  of  discoveries,  only  then  made,  as  to  the  nature  and 
extent  of  the  damage,  that  abandonment  was  for  the  first  time  thought  of.  Of  course, 
it  was  to  the  condi-  [344]  -tion  of  the  vessel,  as  absolutely  established  and  shown  from 
the  event  to  exist  at  this  particular  time,  and  not  to  any  thing  in  the  vessel's  previous 
history  or  condition,  that  such  an  abandonment  had  reference ;  and  so  far,  therefore,  as 
a  legal  transfer  of  the  property  of  the  ship  is  to  be  held  as  having  been  effected  by 
means  of  it,  it  appears  to  me  very  plain,  that — neither  in  the  intention  of  the  insured — 
nor  upon  any  conceivable  view,  whether  in  law  or  in  equity,  of  the  circumstances  con- 
nected with  the  abandonment — can  any  other  date  be  assigned  to  the  transfer  thus 
effected,  but  that  which  was  the  actual  date  of  the  proceeding  of  abandonment  itself. 

The  defenders  contend,  however,  that — whether  the  case  fall  to  be  settled  as  a  con- 
structive total  loss  on  the  footing  of  abandonment— or  as  an  absolute  total  loss  on  the 
footing  that  the  event  has  actually  established  it  to  be  so — a  retrospective  effect  must 
be  given  to  the  transaction,  and  the  property  of  the  ship  held  to  have  passed  from  the 
insured  to  the  xmderwriter,  as  from  the  moment  in  which  she  received  her  injury. 

And,  in  the  case  of  abandonment,  there  may  perhaps,  in  particular  cases,  and  to  a 
certain  modified  extent,  be  ground  for  attributing  to  it  a  retrospective  operation — but 
assuredly  not  at  all  in  the  sense,  nor  yet  in  the  measure  and  degree,  for  which  the 
defenders  argue.  The  truth  of  the  matter  seems  to  lie  here — that,  inasmuch  as  abandon- 
ment»  where  it  is  essential  to  recovery  as  for  a  constructive  total  loss,  falls  to  be  made 
(if  to  be  made  at  all)  "  within  a  reasonable  time  of  receiving  intelligence  of  the  accident^" 
and  while  as  yet  both  parties  are  so  far  uncertain  of  what  may  be  the  actual  event — 
the  transaction  between  them  having  to  be  concluded  on  the  footing  of  '^  a  dubious  risk," 
it  will  naturally  come  to  be  a  characteristic  of  such  a  transaction,  that  the  transfer  of 
property  thereby  operated  should  have  relation  to  the  state  and  condition  of  the  ship — 
as  to  be  gathered  from  the  intelligence,  in  respect  of  which  alone  the  ins'ired  is  entitled 
at  all  to  proceed.  The  abandonment  is,  in  such  a  case,  the  sale  of  an  unknown  hazard. 
And  it  is,  of  course,  implied  in  this,  that  the  seller  put  the  purchaser  in  his  full  room 
and  place  as  regards  the  subject  of  sale,  such  as  that  subject  of  sale  was  known,  or 
sapposed  to  have  existed,  at  the  particular  point  of  time  from  which  both  parties  assume 
that  the  hazard  is  to  run.  The  sale,  in  such  a  case,  is  not  a  sale  de  preaentu  It  is  a 
sale  of  that  which  was  known,  at  a  particular  time,  to  have  been  in  peril,  and  supposed, 
at  the  instant  of  abandonment,  to  continue  a  "  dubious  risk."  Of  course,  a  transaction 
of  this  description  could  not  fail  to  have  a  retrospect  But  it  has  a  retrospect  no 
otherwise — than  an  express  and  positive  conveyance  of  the  ship  would  also  have  had, 
supposing  the  ship  to  have  been  at  sea,  and  under  hazard  at  the  date  of  sale,  and  the 
vendition  to  carry  right  to  her,  such  as  she  was  last  heard  of. 

In  another  respect,  also,  the  transaction,  in  this  aspect  of  it,  may  perhaps,  without 
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impropriety,  be  said  to  have  a  retroepect.  For,  inasmuch  as  the  growing  freight  of  the 
voyage  insured  would  only,  according  to  our  law,  be  definitively  earned  in  case  of  the 
vessel's  completing  her  voyage — when,  as  well  as  that  portion  of  it  which  corresponds  to 
the  time  anterior,  as  that  which  relates  to  the  time  posterior  to  the  transfer,  would  come 
to  be  exigible — the  underwriter,  in  his  character  of  purchaser  of  the  ship,  would,  in  the 
event  of  the  vessel's  ultimate  safety,  have  a  retrospective  right  even  to  the  earlier  portion 
of  the  freight,  as  an  incident  which  had  all  along  "  ran  with  the  ship." 

[345]  Accordingly,  all  t^is,  when  applied  to  the  case  of  a  ship  abandoned — while 
either  under  capture  or  embargo — or  while  labouring  under  any  other  form  of  uncertain 
and  dubious  disability  which  entitles  to  the  privilege  of  abandonment — is  no  more  than 
what  a  clear  and  substantial  equity  requires.  For,  as  it  is  the  assumed  condition  of  the 
vessel  at  the  particular  period,  on  which  the  right  of  abandonment  itself  depends,  so  is 
it  the  vessel — with  reference  to  the  condition  so  assumed,  and  with  "  all  the  chances, 
favourable  or  otherwise,"  arising  out  of  that  condition,  as  the  same  shall  come  to  be 
modified  by  the  event — which  the  abandonment^  and  tiie  sale  or  assignment  which  it 
implies,  are  calculated  and  understood  to  carry. 

In  no  other  sense  am  I  able  to  read  the  authorities  on  which  so  much  reliance  has 
been  placed  by  the  defenders,  as  affording  countenance  or  support  to  the  notion  of  a 
retroepect — even  with  reference  to  the  case  of  proper  abandonment,  and  where  such  an 
abandonment  is  absolutely  essential  to  the  validity  of  the  insured's  claim,  as  for  a  con- 
structive total  loss. 

But  in  a  case  like  the  present,  where  any  abandonment  that  was  made  had  reference 
— not  to  any  dubious  or  uncertain  condition  of  the  vessel  at  a  distant  period — but  to 
its  known  and  proved  condition  as  established  by  actual  survey  on  the  spot,  and  with 
reference  to  the  very  time  of  abandonment  itself ; — and  where  the  object  was,  not  to 
transfer  and  make  over  to  the  underwriters  *'  a  dubious  risk,"  with  its  uncertain  incidents 
and  contingencies,  but  to  place  in  their  hands  the  ship,  or  rather  its  wreck,  such  as  it 
actually  and  at  the  moment  existed — I  can  see  no  room  whatever  for  letting  in  the 
principle  of  a  retrospect.  And  of  course,  a  fortiori^  must  I  come  to  this  conclusion, 
upon  the  state  of  the  argument  as  it  has  been  conducted  on  both  sides ;  the  whole  of 
that  argument  assuming  that  judgment  falls  to  be  pronounced,  just  as  if  there  had  been 
no  abandonment  whatever — and  it  leing  admitted,  that  abandonment  was  in  the  cir- 
cumstances unnecessary,  and  a  settlement  being  accordingly  demanded,  upon  the  footing 
not  of  a  mere  constructive,  but  of  an  absolute  total  loss,  as  demonstrated  by  the  final 
event. 

In  the  first  place,  the  vessel  had  never,  either  in  property  or  control,  been  out  of 
hands  of  the  original  owners,  down  to  the  very  moment  of  their  insisting  in  their 
claim. 

Moreover,  down  to  the  same  moment,  the  whole  hazards,  and  contingencies,  and 
dangers,  and  expenses  of  the  voyage,  had  also  been  exclusively  with  the  owners.  No 
"  risk,"  dubious  or  otherwise,  had,  up  to  that  moment,  been  compulsorfly  made  the 
subject  of  sale  or  transfer  to  the  underwriters.  The  contract  of  insurance  had  been 
allowed  to  remain  operative  in  its  own  strength,  and  without  the  slightest  change,  or 
attempt  at  change,  from  first  to  last — the  underwriter  being  exposed  to  no  "  chances, 
favourable  or  otherwise,"  beyond  what  that  contract,  in  the  most  direct  and  express 
terms,  had,  from  the  very  first,  cast  upon  him. 

In  such  circumstances,  all  that  the  underwriter  can,  in  my  opinion,  be  entitled  to, 
is  to  be  satisfied,  1.  That  the  loss  for  which  a  claim  is  now  at  last  made  upon  him,  was 
a  loss  truly  incurred  under  the  perils  and  during  the  currency  of  the  policy ;  and,  2. 
That  it  is  such  as,  in  point  of  extent^  to  constitute  what  the  law  holds,  and  gives  effect 
to,  as  a  total  loss. 

If  these  two  conditions  be  answered,  the  underwriter  is  really  straining  after  an 
undue  advantage,  when  he  insists  on  the  freight  which  the  vessel  had  in  the  meanwhile 
earned  before  it  could  by  possibility  be  ascertained  what  was  either  the  [346]  nature 
or  extent  of  the  claim  to  he  set  up  under  the  policy.  In  the  case  of  abandonment 
proper,  the  freight  is  given  to  the  underwriter  only  because  the  vessel  that  earns  it  is 
made,  by  force  of  the  abandonment,  his  vessel  3  and  because,  by  the  chances  and  con- 
tingencies thrown  upon  him  by  the  abandonment,  a  correspondent  burden  has  been 
imposed  upon  him  as  owner.  But  nothing  of  that  sort  occurs  here.  On  the  contrary, 
it  might  have  happened  that  the  insured,  even  after  the  freight  was  earned,  were  entitled 
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to  lecoyer  only  as  for  a  partial  loss.  They  have  ran  this  risk,  which,  of  course,  they 
could  not  have  done  but  as  owners.  And  how,  then,  is  this  state  of  ownership  in  their 
persons,  and  the  important  rights  consequent  upon  it,  to  be  taken  from  them?  It 
cannot  surely  be  held  to  subsist  in  them  to  one  effect,  and  in  the  underwriters  to 
another.  It  cannot^  that  is  to  say,  subsist  in  the  insured,  as  regards  the  ship,  to  the 
effect  of  exposing  them  to  the  unfavourable  chance  of  haying  to  settle,  as  for  a  partial 
loss,  had  the  event  so  turned  out ;  and  at  the  same  moment  subsist  also  in  the  under- 
writers as  regards  the  freight,  as  if— -even  while  the  ship  was  still,  to  the  above  effect, 
at  the  hazard  of  the  insured — the  underwriters,  and  not  the  insured,  were  its  real  owners. 
''  The  chance  of  freight,"  as  observed  by  Lord  Ellenborough,  '<  is  one  ground  of  the 
calculation  made  by  the  assured  at  the  time,  in  considering  whether  or  not  he  will 
abandon ; "  but  what  does  he  gain  by  not  abandoning,  if,  notwithstanding  his  abstain- 
ing from  doing  so,  the  underwriters  shall  still  be  entitled  to  the  freight  thus  taken  into 
calculation,  in  every  case  where  a  daim  comes  eventually,  and  in  the  end,  to  be  made, 
as  for  a  total  loss )  The  authority  of  Mr.  Justice  Park  is  on  this  bead  expressly  against 
the  defenders.  ''  If  the  assured  prefers  the  chance  of  any  advantage  which  may  result 
to  him  beyond  the  value  insured,  he  is  at  liberty  to  do  so,"  viz.  by  not  abandoning. 
But  does  he  forfeit  the  advantage  thus  earned,  if  after  all  there  shall  turn  out  to  be  a 
total  loss!  Quite  the  contrary.  The  only  hazard  he  runs  is,  1st,  the  forfeiture  of  his 
right  to  abandon ;  and  2d,  "  the  risk  of  the  arrival  of  the  thing  insured  in  such  a  state 
as  to  entitle  him  to  no  more  than  a  partial  loss.  But  still,  "  if,  in  the  event,  the  loss 
should  become  absolute,  the  underwriter  is  not  the  less  liable,  upon  his  contract,"  for 
the  total  amount  of  such  loss;  while,  as  to  any  lesser  advantage  which  may  in  the 
mean  time  have  accrued  to  the  insured,  it  must  remain  with  him,  as  having  still  been, 
at  the  time  of  its  accruing,  the  undoubted  owner  of  the  vessel,  through  the  use  of  which 
it)  at  his  risk,  accrued. 

Accordingly,  let  it  be  supposed  (and  the  supposition  is  one  as  favourable  for  the 
defenders  as  well  as  can  be  made)  that  the  vessel  here  had  sustained  no  ii\jury  but 
what  it  received  from  the  icebeig — and  that  the  owners,  having  received  intelligence  of 
the  accident,  resolved  not  to  abandon — and  that  the  voyage  home  was  accordingly  com- 
pleted at  their  expense  and  risk — and  that  the  cargo  was  delivered  and  the  freight 
earned,  without  any  further  cause  of  loss  having  occurred.  It  is  clear  from  the 
authorities,  as  well  as  on  principle — 1st,  That  the  owners  would,  in  this  state  of  matters, 
have  forfeited  all  right  of  proper  abandonment,  as  having  kept  the  "  chances,  favourable 
or  otherwise,"  to  themselves,  instead  of  putting  the  underwriters  tempestivh  in  their 
place,  thereby  ''  converting,"  what  at  first  was  but  a  *'  dubious  risk,"  into  a  '*  total  loss." 
2dy  That  they  must  therefore  have  settled  as  for  a  partial  loss  only,  if  such,  "  in  the 
events"  was  the  character  and  extent  of  the  damage  actually  sustained.  Sd,  But  it  by 
no  means  follows  from  this,  that  if  '*  in  the  event "  they  could  show  the  damage  did 
actually  extend  beyond  a  partial  loss,  [347]  and  did  actually  amount  to  what  the  law 
considers,  and  gives  effect  to,  as  a  total  loss,  they  would  not  have  been  entitled  to 
recover  as  for  that  total  loss.  On  the  contrary,  that  they  were  so  entitled  to  recover, 
is  past  all  reach  of  contradiction.  And  hence,  4.  As  it  is  with  reference  to  the  actual 
event  that  this  loss  would  have  fallen  to  be  estimated,  so  is  it  also  with  reference  to  the 
date  when  that  event  was  ascertained,  that  the  corresponding  settlement  of  the  loss 
would  fall  to  be  made.  Before  that  date  they  had  not  put,  and  were  not  entitled  to 
put»  the  underwriters  in  their  place,  either  for  good  or  evil.  And  consequently,  it  could 
only  be,  as  from  that  date,  that  the  underwriters — by  being  then,  for  the  first  time,  put 
in  their  place — are  to  be  considered  as  becoming  proprietors  of  the  wreck,  or,  as  an 
incident  to  it,  of  its  chances  thenceforward,  "  favourable  or  otherwise." 

y.  It  only  remains  to  observe,  that  I  am  by  no  means  satisfied— even  on  the 
defenders'  own  principle  of  a  retrospect — that,  in  the  circumstances  of  the  present  case, 
they  would  be  entitled  to  demand  the  freight  as  an  incident  to  the  vessel. 

For  it  is  of  importance  to  keep  in  view,  that,  as  on  the  one  hand,  the  underwriter, 
even  in  the  case  of  abandonment,  "  does  not  become  privy  by  virtue  of  such  abandonment 
to  any  existing  charter  party,  nor  perhaps  to  any  contract  of  affreightment  before  made 
with  the  owner,"  (per  L.  Ellenborough,  C.J.  in  Case  v,  Davidson) — and  hence^  "  is  not 
bound  to  complete  the  voyage,  because  the  rights  of  the  owners  of  the  goods  laden  on 
board  are  personal,  lying  in  contract  with  the  shipowner,  and  not  running  with  the 
ship,"  (per  Hokoyd,  J.  Md, ;) — so,  on  the  other  hand,  it  is  the  privilege  and  the  right 
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of  the  shipowners  to  take  into  their  own  hands  the  duty  of  forwarding  the  cargo,  and  to 
prevent  the  underwriters  and  all  others  from  interfering  with  it,  in  order  that  they  may 
thereby  complete  the  earning  of  their  freight. 

This  doctrine  is  in  express  terms  laid  down  in  an  American  treatise  on  Insurance, 
(2  Phillips,  463,)  and  our  own  law  is,  as  I  understand,  to  the  like  effect  The  words 
are — "The  insurer  is  not  entitled,  in  consequence  of  the  abandonment,  to  an  assign- 
ment of  the  charter  party  from  the  assured.  If  the  assured  trans-ships  the  goods,  and 
completes  the  earning  of  the  freight,  the  insurer,  to  whom  the  original  ship  is  abandoned^ 
has  no  right  to  object." 

Acco^ingly,  if,  after  collision  with  the  iceberg,  the  vessel  had  here  been  forced  to 
run  (suppose  for  repairs)  to  some  intermediate  port^  and  if  in  that  port  she  had,  just  as 
at  Liverpool,  sustained  further  injury,  by  grounding  and  heeling  over,  while  the  cargo 
was  still  on  board,  no  one  can  doubt  that  it  would,  in  such  a  case,  have  been  the  privi- 
lege and  duty  of  the  master — as  representing  not  the  underwriters  but  his  owners — to 
trauEhship  the  cargo  into  another  vessel,  and  so,  having  forwarded  it  to  its  port  of 
destination,  to  earn — not  for  the  underwriters,  but  for  his  owners — ^the  freight  stipulated 
in  the  personal  contract  subsisting  between  them  and  the  parties  to  whom  the  cargo 
belonged. 

Nor  would  this  proceeding  on  the  part  of  the  master  have  prevented  the  insured 
owners  from  still  insisting  in  a  claim  for  a  total  loss  upon  the  ship,  if,  upon  investiga- 
tion and  survey,  such  turned  out  to  be  the  result  On  the  contrary,  the  owners  would, 
in  the  case  supposed,  have  been  entitled  not  only  to  recover  as  for  a  total  loss  upon  their 
vessel,  but  also  to  uplift  the  freight  of  her  cargo,  as  unquestionably  earned  by  them- 
selves. Neither  would  it  in  the  least  have  altered  the  rights  of  the  parties,  though  the 
vessel,  after  receiving  her  death-blow,  had  perhaps  to  be  towed  into  a  different  position 
(whether  in  the  harbour,  or  its  neighbourhood)  with  the  [348]  cargo  still  on  board. 
The  right  to  take  charge  of  the  cargo,  and,  if  necessary,  to  trans-ship  and  forward  it, 
would  still  have  belonged  to  the  shipowners,  and  not  to  the  underwriters.  And  the 
latter  could  in  no  case  have  insisted  on  being  put  in  possession  of  the  cargo,  merely  in 
order  that  the  freight^  which  might  eventually  be  earned  by  forwarding  the  same,  should 
accrue  to  themselves. 

But  the  case,  as  it  actually  happened  in  the  present  question,  does  in  no  material 
respect  differ  from  that  which  has  just  been  supposed.  And  if  the  vessel,  upon  taking 
the  ground,  had  altogether,  gone  to  pieces,  and  it  had  been  necessary,  in  this  situation, 
either  to  deliver  the  cargo  from  the  wreck,  or  to  collect  it  again  together  if  scattered  and 
floating  about  in  the  sea,  it  cannot,  I  think,  be  doubted,  that  the  right  to  take  posses- 
sion of  it,  and  to  use  all  necessary  means  for  its  salvage,  would  have  belonged  to  the 
owners  of  the  vessel,  and  not  to  the  underwriters.  Nor,  if  it  had  been  necessary,  in 
order  to  save  both  wreck  and  cargo,  to  carry  the  whole  to  a  different  position,  in  point 
of  locality,  from  that  where  the  accident  happened,  could  that  in  principle  have  made 
any  difference.  Yet  what  did  the  scuttling  of  the  waterlogged  vessel  in  the  first  instance, 
and  the  plugging  her  up  again  more  tightly  at  ebb,  so  as  to  secure  her  better  floatage  on 
return  of  the  tide,  and  the  carrying  her  afterwards  into  dock,  here  amount  to,  but  to  a 
proceeding  of  this  kind  ?  It  was  a  measure  for  the  mutual  benefit  of  all  concerned,  but 
which  did  not  alter  or  weaken  the  rights  of  any.  It  was  a  case  of  salvage  of  wreck,  not 
a  case  of  completion  of  voyage,  in  the  only  proper  sense  of  that  term  in  which  the  con- 
tract of  affreightment  is  concerned.  In  point  of  fact  it  is,  in  the  circumstances  of  the 
present  case,  almost  a  perversion  of  language  to  speak  of  the  ship  as  having  here  carried 
on  the  cargo  to  its  ultimate  destination.  It  was  in  truth  the  cargo  which  saved  and 
carried  forward  the  ship.  And  had  the  cargo  been  any  thing  else  than  a  cargo  of  timber, 
it  is  clear  that  neither  ship  nor  cargo  would  ever  have  reached  their  destination. 

Upon  the  whole  matter,  therefore,  I  have  formed  a  very  decided  opinion  in  &your 
of  the  insured,  and  against  the  underwriters.  It  appears  to  me  against  all  equity,  as 
well  as  against  all  law,  that  the  former  should  be  deprived  of  their  freight  If  vessel 
and  cargo  had  both  been  lost  at  see,  the  insured  would  have  been  entitled  to  recover 
both  on  the  ship  and  freight,  under  their  several  policies.  If  vessel  and  cargo  had  both 
come  safe  to  land,  the  insured  would  still  have  been  preserved  indemnia  as  to  both,  by 
the  possession  of  an  existing  ship,  and  payment  of  the  freight  she  had  earned.  Why 
should  it  then  be  otherwise  as  the  case  stands  1  Had  abandonment  been  legally  necessary, 
and  had  there,  accordingly,  been  a  transfer  of  the  ship  by  abandonment,  of  a  date,  and 
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under  dicnmstances  entitling  the  underwriters  to  her  freight  as  afterwards  earned,  the 
rigorous  technical  grounds  on  which  the  English  authorities  rest  might  possihly  have 
compelled  such  a  result,  however  unreasonable  otherwise  on  ordinary  principles.  But 
there  was  no  abandonment,  and  consequently  no  transfer  here,  until  after  the  caigo  was 
delivered,  and  the  freight  completely  earned.  The  case,  indeed,  as  put  by  the  parties 
themselves  in  argument,  is  one,  not  so  much  of  abandonment  at  all,  in  the  proper 
technical  sense  of  that  word,  as  of  an  absolute  total  loss  sought  to  be  recovered  indepen- 
dently of  abandonment,  and  simply  under  the  stipulations  of  the  contract  of  insurance. 
It  is  said,  the  contract  of  insurance  is  a  contract  of  indemnity.  Let  effect  then  be  given 
to  it  as  such.  But  do  no  let  it  be  forgotten  that  the  indemnity  which  insurance  has  in 
view,  is  an  indemnity  (to  use  the  words  [349]  of  an  authority  already  quoted)  which 
shall  "  put  the  owner,  under  all  circumstances,  in  the  same  situation  in  which  he  would 
have  been  in  case  of  a  safe  arrival.''  Now,  here,  if  the  underwriters  shall  be  allowed  to 
seize  the  freight,  the  insured — ^who,  "  in  case  of  a  safe  arrival,"  would  have  had  both 
their  ship  and  freight — will  be  totally  deprived  of  the  latter,  and  will  thereby,  after 
incurring  all  the  expenses  of  insuring  it  as  a  separate  property,  sustain  a  loss  (from  which 
a  safe  arrival  would  have  freed  them)  to  the  amount  of  L.1402,  2s.  2d. 

Lord  Cuninohams. — When  this  question  was  first  under  deliberation  of  the  Court, 
my  impression  was  that  the  plea  of  the  underwriters  was  well-founded ;  but  on  a  farther 
consideration  of  the  case,  and  of  the  principles  of  law  on  which  it  depends,  I  have 
arrived  at  a  di£Ferent  conclusion,  and  now  concur  in  the  opinion  of  Lord  Ivory. 

It  is  found  by  the  verdict  that  the  vessel  was  seaworthy  at  the  commencement  of 
the  voyage,  but  that  at  the  end  thereof,  she  was  properly  abandoned,  and  not  worth 
repairing ;  and  that  "  her  damage  arose  6om  her  coming  in  contact  with  an  iceberg,  and 
also  from  her  grounding  at  the  dock  at  Liverpool."  From  the  admissions  in  the  record, 
referred  to  in  the  issue,  it  is  ^ascertained  that  the  vessel  was  struck  by  the  iceberg  on 
27th  July  1842  (Condescendence  and  Answers,  Art.  6) ;  and  it  is  also  admitted  that,  on 
the  11th  of  August,  she  grounded  at  the  dock  at  Liverpool,  (Condescendence  and 
Answers,  Art.  8).  Immediately  after  that  misfortune,  the  vessel  was  taken  into  dock, 
and  her  cargo  discharged  by  the  owners  without  any  abandonment  at  that  time  by  these 
parties.  The  date  of  the  abandonment,  therefore,  referred  to  in  the  verdict,  seems,  from 
the  statement  of  both  parties  in  the  record,  to  have  been  made  for  the  first  time,  by  the 
protest  of  the  owners  against  the  underwriters,  on  1st  September  1842,  in  consequence 
of  the  irreparable  condition  of  the  vessel,  ascertained  by  the  survey  and  valuation 
obtained  after  the  discharge.  The  question  under  these  circumstances  is,  whether  the 
ship  being  found  ''  not  worth  repairing  "  on  the  termination  of  her  voyage,  the  under- 
writers, in  settling  as  for  total  loss,  are  entitled  to  claim  repetition  of  the  freight  levied 
by  the  owners  on  the  goods  which  they  secured  or  took  out  of  the  ship,  as  soon  as 
possible  after  the  last  accident  ? 

The  claim  of  the  underwriters  for  a  participation  of  the  freight,  seems  to  rest  on  the 
assumption,  that  the  vessel  fell  to  be  held  as  totally  lost,  at  least  on  the  day  of  the  last 
accident  at  the  mouth  of  the  dock ;  that  when  so  lost,  the  owners  were  bound  instantly 
to  abandon  the  ship,  and  that,  at  all  events,  the  owners  are  bound  to  hold  her  as 
abandoned  of  that  date,  when  they  now  claim  a  total  loss,  that  they  could  not  place 
themselves  in  a  better  situation  by  delay,  and  by  resorting  to  abandonment  of  what 
remained  of  the  ship,  at  a  subsequent  period  after  the  discharge.  On  due  consideration, 
that  reasoning  now  appears  to  me  to  be  erroneous  and  untenable  on  the  following 
grounds : — 

1.  The  claim  here  set  up  by  the  underwriters  is  not  supported  by  any  authority,  prece- 
dent, or  usage,  applicable  to  the  question  at  issue.  The  whole  cases,  and  nearly  aU  the 
authorities  founded  on  by  the  underwriters,  refer  to  questions  raised  on  circumstances 
very  different  from  those  which  occur  here.  The  precedents  founded  on  relate  chiefly 
to  cases  of  abandonment,  made  advisedly  by  owners  in  the  middle  of  voyages.  In  such 
cases,  the  right  to  the  freight,  if  afterward  accidentally  earned  and  received,  (chiefly  in 
cases  of  recapture  or  release  from  hostile  detention,)  has  been  held  to  go  to  the  under- 
writers, as  the  assignees,  and  substi-  [860]  -tuted  owners,  on  the  principle  that  freight 
follows  as  a  pertinent  or  incident,  inseparably  connected  with  the  property  of  the  ship 
at  the  date  when  it  is  exigible.  But  tJiere  was  no  abandonment  prior  to  the  discharge 
of  the  cargo,  and  the  levying  of-  the  freight  in  the  present  instance. 

2.  It  is  not  presmbed  by  any  authority,  that  it  is  ever  the  duty  of  an  owner  to 
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abandon  a  ship,  however  severely  she  may  be  shattered  by  perils  of  the  sea,  provided 
she  can,  by  any  skill  in  navigation,  be  brought  to  her  destined  port  On  the  contrary, 
it  is  rather  thought  to  be  the  right  and  the  duty  of  the  owner  not  to  abandon,  but  to 
continue  the  insured  voyage,  and  have  the  ship  brought  to  her  port  of  destination,  if 
she  can,  by  any  nautical  good  management  be  so  piloted.  By  this  means,  the  loss  will 
be  made  least  burdensome  to  all  interested  in  the  whole  subjects  insured,  consisting  of 
ship,  cargo,  and  freight  viewed  as  the  combined  subject  of  insurance.  The  owner  is 
entitled,  if  he  can,  to  use  his  ship,  however  disabled,  for  the  whole  of  the  insured  voyage, 
if  be  and  his  mariners  can,  by  enterprise  and  good  management^  keep  her  planks  together 
till  they  reach  the  destined  port.  In  fact,  the  main  purpose  and  object  of  insurance,  is 
to  guarantee  merchants  against  loss  of  every  description,  which  they  may  sustain  by  perils 
of  the  sea  in  completing  the  voyage. 

3.  More  particularly  are  the  insured  entitled  to  delay  abandonment,  and  to  prosecute 
the  voyage,  if  the  vessel  can,  by  any  skill,  be  brought  to  her  port  of  destination,  when 
it  is  considered  that,  by  the  law  of  Britain,  insurance  may  be  legitimately  effected,  both 
on  ship  and  on  f  reight^  which,  in  the  latter  case,  is  not  permitted  by  the  maritime  code 
of  certain  other  nations  in  Europe.  When  an  abandonment  of  a  ship  and  freight^  how- 
ever, is  once  made,  the  effect  of  such  abandonment  (as  shown  in  Case  and  Davidson,  2 
Price,  443,)  is  to  transfer  the  right  to  the  freight,  if  afterwards  saved  and  recovered, 
from  the  owner,  or  from  the  underwriters  on  the  freight  to  the  underwriters  on  the  ship 
— a  result  perhaps  not  entirely  reconcilable  with  justice  and  good  policy,  in  a  country 
which  holds  separate  insurances  on  ships  and  freight  as  lawful.  Still  the  law  being  so 
fixed  by  the  opinion  of  a  large  majority  of  the  Judges,  (Mr.  Justice  Bayley  dissenting,) 
the  owners  are  in  every  case  justified  and  entitled  to  avoid  or  delay  abandonment,  and  to 
prosecute  the  voyage  to  its  conclusion,  for  the  very  purpose  of  saving  the  freight  to  the 
owners,  or  underwriters  who  have  insured  that  particular  .subject  It  was  admitted  on 
all  hands,  that  if  there  had  not  been  a  formal  abandonment  by  the  owners,  in  Davidson's 
case,  the  underwriters  on  the  ship  would  have  had  no  claim  to  subject  the  underwriters 
on  the  freight  to  the  loss  of  that  profit  which  they  had  guaranteed^  and  which  was 
ultimately  earned  by  the  ship. 

4.  The  owner,  by  delaying  to  abandon,  when  he  is  entitled  to  take  that  step,  may, 
in  certain  cases,  expose  himself  to  the  risk  of  recovering,  as  for  an  average  only,  instead 
of  a  total  loss,  which  may,  in  many  risks,  be  a  great  disadvantage  to  him ;  but,  notwith- 
stainding  the  omission  to  abandon  during  the  voyage,  the  insured  is  not  precluded  by  the 
rules  and  practice  of  the  law  of  insurance  from  claiming  a  total  loss  on  the  ship  at  the 
end  of  the  voyage,  if,  on  a  due  survey  and  examination  of  the  vessel,  she  is  found  not 
reparable  to  advantage.  That  is  a  ckim  falling,  as  I  conceive,  within  a  different  cate- 
gory, from  loss  by  capture  or  by  hostile  detention,  or  by  total  shipwreck  and  destruction 
of  the  subject  during  the  voyage.  The  owner^s  right  to  recover  a  total  loss  from  the 
underwriters,  in  such  cases  as  the  present,  is  determined  by  the  fact  that  the  ship  has 
gradually,  and  by  a  repe-  [361]  -tition  of  successive  disasters  at  sea,  suffered  such  damage 
that  she  cannot  by  any  repair  be  restored  to  the  insured  value  which  she  was  possessed 
of,  as  a  seaworthy  vessel,  at  the  commencement  of  the  voyage. 

5.  In  the  case  of  a  total  loss  by  shipwreck,  it  is  admitted  on  all  hands  that  the 
underwriters  have  no  right  to  any  freight  previously  earned  by  the  vessel  Neither  is 
there  any  authority  or  principle  of  law  wluch  renders  it  incumbent  on  the  insured  to 
leave  the  cargo  on  board  of  the  wreck,  so  as  to  give  the  underwriters  a  chance  of  recover- 
ing freight  by  a  prosecution  of  the  voyage  in  a  shipwrecked  vessel  On  the  contrary, 
in  the  case  supposed,  it  would  be  the  duty  of  the  owner  to  remove  the  cargo,  if  he  could, 
from  an  unsafe  wreck,  and  to  complete  the  earning  of  the  freight  by  the  transport  of  the 
cargo  in  such  other  vessel  or  lighters  as  could  be  found  to  carry  the  cargo  to  the  port  of 
destination.  This  consideration  is  sufficient  to  show  that  the  underwriters  on  the  ship 
are  in  no  case  entitled  to  calculate  even  on  the  chance  of  earning  any  part  of  the  freight 
after  a  total  loss  is  incurred  by  shipwreck,  till  the  vessel  be  expressly  and  actually 
abandoned  by  the  owner. 

6.  Even  if  there  were  any  fallacy  in  the  preceding  views,  of  which  I  am  not  aware, 
it  appears  to  me  that  the  claim  of  the  owners  to  draw  and  retain  the  freight^  is  insuper- 
able on  the  specialties  of  the  present  case,  which  is  different  in  every  easential  point 
from  the  precedents,  founded  on  by  the  under¥rriter8.  If  the  last  casualty  which 
happened  to  the  vessel  at  the  gate  of  the  dock  in  Liverpool,  is  to  be  held  as  having 
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leduced  her  to  a  wreck,  then  the  owners  were  entitled,  on  that  ground  alone,  to  land 
and  dischai^e  her  cargo.  Her  removal  to  the  dock,  and  her  discharge,  were  necessary 
to  save  the  cargo ;  and  if  it  so  happened  that  the  owner  could  immediately  deliver  the 
caigo,  without  further  expense,  to  the  consignee  on  being  landed,  he  is  entitled  to 
demand  and  retain  the  freight,  as  substantially  earned  antecedent  to  the  loss.  Sergeant 
Mftr«>^ftll  correctly  observes — "  With  us,  freight  is  a  matter  insurable,  as  we  have  already 
seen,  separately  from  the  ship ;  and  the  abandonment  of  the  ship  does  not  transfer  to 
the  insurer  the  freight  she  has  earned." — Chap.  xiv.  sect.  4. 

There  is  no  room,  in  any  view  which  I  can  take  of  this  case,  for  holding  that  the 
freight  was  earned  by  any  use  voluntarily  taken  of  the  vessel  subsequent  to  the  loss. 
The  stranding  of  the  vessel  within  the  port  of  delivery,  and  the  earning  of  the  freight 
by  the  salvage  of  the  cargo,  were  contemporaneous  events ;  but  the  stranded  vessel 
could  render  no  service  to  the  cargo,  to  sustain  the  claim  of  the  underwriters  to  the 
freight,  as  subsequently  earned.  If  she  was  a  total  wreck,  the  owner  was  entitled,  on 
that  ground  alone,  to  take  the  cargo  out  of  her,  as  fast  as  possible,  for  safety ;  and  it 
seems  a  solecism  in  terms  to  maintain  that  freight  could  be  earned  by  a  ship  wrecked 
and  stranded,  which  had  become  a  total  loss,  and  of  course  unfit  to  hold  the  goods  at  the 
very  moment  they  were  landed. 

The  case  is  the  same  as  if  the  vessel  had  caught  fire  at  the  dock-gates,  and  been 
burned  to  the  water's  edge,  when  the  flames  were  extinguished.  In  that  case,  it  is 
supposed  that  the  removal  of  the  hull  into  the  dock,  for  the  more  convenient  discharge 
of  the  cargo,  could  never  in  law,  or  according  to  the  common  understanding  of  mankind, 
be  deemed  an  earning  of  the  freight  subsequent  to  the  fire,  when  the  vessel  was  a  total 
wreck,  unfit  for  safe  navigation. 

On  the  whole,  the  claim  does  no  appear  to  me  to  be  reconcilable  either  with  a 
just  construction  of  the  contract  between  the  owners  and  underwriters,  or  with  any 
[S52]  authorities  in  the  law  of  insurance,  applicable  to  the  peculiar  circumstances  under 
which  the  present  question  is  presented  to  us. 

Lord  Cooebubn. — I  concur  in  the  result  to  which  Lord  Ivory  has  come ;  and  in 
the  general  views  and  principles  by  which  he  has  reached  it. 

LoBD  Murray — ^The  ship  Laurel  was  insured  at  L.7500,  and  there  was  an  insurance 
for  freight  on  the  same  voyage  for  L.I500.  The  Laurel  was  damaged  by  coming  in 
contact  with  an  iceberg  on  her  homeward  voyage,  and  from  grounding  at  the  dock  at 
Liverpool;  but  the  cargo  being  wood,  freight  was  earned  to  the  amount  of  L.I402. 

After  the  voyage  was  completed  and  the  freight  earned,  the  ship  was  surveyed  and 
abandoned  by  protest  on  the  1st  September  1842,  but  the  underwriters  pleaded  that  the 
owners  were  not  entitled  to  abandon.  The  jury,  by  their  verdict,  found  for  the  pursuers, 
"  in  respect  that  the  Laurel  was  properly  abandoned,  and  not  worth  repairing."  The 
jury  ''also  found  that  the. vessel  was  a  total  loss,"  but  reserved  " for  the  decision  of  the 
Court  the  point  raised  by  the  defenders,  of  their  title  to  a  proportion  of  the  freight." 

The  jury  has  not  found  what  is  to  be  h&ld  the  date  of  the  abandonment;  and 
the  decision  of  the  reserved  point  appears  to  me,  in  a  great  measure,  to  turn  on  whether 
the  Laurel  shall  be  held  to  have  been  properly  abandoned  on  the  1st  of  September, 
when  notice  of  abandonment  was  given,  or  whether  the  Court  shall  hold  that  the 
abandonment  must  be  carried  back  as  if  it  had  referred  to  the  27th  of  July,  when  the 
ship  struck  on  an  iceberg,  or  to  the  11th  of  August,  when  grounded  at  the  docks  at 
Liverpool,  though  no  notice  of  abandonment  was  given  with  reference  to  these  events. 

I  conceive  that  the  law  of  abandonment  may  be  considered  as  settled  and  fixed,  to 
the  following  effect : — First,  the  insured  is  not  obliged  to  abandon  in  any  case.  He 
has  always  an  election  or  free  choice  to  abandon  or  not  as  he  may  think  fit. 

Secondly,  From  the  date  of  an  accepted  abandonment,  an  assignment  or  transfer  of 
the  ship  tflikes  place,  equivalent  to  a  sale  at  the  same  period.  The  abandonee,  or  insurer, 
becomes  from  that  date  liable,  as  owner,  for  all  outlays  on  the  ship  and  voyage,  and 
consequently  has  a  right  to  the  freight,  or  whatever  advantage  the  proprietor  of  the  ship 
might  have  frqm  the  voyage.^ 

Thirdly,  The  abandonee  is  not  bound  to  complete  the  voyage  unless  he  thinks  fit, 
»  .  . — , — ■         — __ 

*  Case  V.  Davidson,  Price's  Reports,  Vol.  VIIL  p.  542 ;  Maule  and  Selwyn,  V.  p. 
79,  Park,  8th  edition,  394. 
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because  ihe  righte  of  the  owneis  of  the  goods  laid  on  board  are  personal,  and  do  not 
follow  the  ship.^ 

Fourth,  There  is  no  implied  abandonment — "The  abandonment  must  be  express 
and  direct"  ^ 

Fifth,  Abandonment  is  necessary  to  make  a  total  loss,  although  such  damage  has 
been  sustained  as  would  entitle  the  insured  to  abandon  the  ship.' 

•  [363]  Sixth,  Where  the  damage  sustained  makes  the  loss  a  total  loss,  it  is  unneces- 
sary to  give  notice  of  abandonment^ 

On  all  these  matters,  I  consider  the  law  of  insurance  as  settled ;  but  in  endeavouring 
to  apply  them  to  the  present  case,  I  have  been  unable  to  gleam  from  them,  or  from  any 
decisions  which  have  been  referred  to,  authority  for  carrying  back  the  notice  of  abandon- 
ment, which  bears  no  reference  to  any  previous  event,  to  accidents  that  may  have  taken 
place  on  the  voyage.  A  ship  may  be  abandoned  in  consequence  of  capture  or  detention 
by  a  foreign  power ;  and  if  the  abandonment  is  accepted,  the  transfer  takes  place  from 
the  time  of  the  capture  or  detention,  and  has  every  effect  of  a  sale  then  made,  according 
to  the  decision  in  Case  v,  Davidson.  But  the  abandonment  is  always  in  the  outset  the 
voluntary  act  of  the  insured.  I  have  thought  it  unnecessary  to  refer  to  any  authority  for' 
the  position,  that  abandonment  is  the  voluntary  act  of  the  owner,  which  he  may  elect 
to  make  or  waive,  as  he  may  think  fit,  because  it  is  stated  in  almost  every  decision  which 
has  been  pronounced,  and  repeated  again  and  again  by  all  the  writers  on  insurance.  It 
cannot  be  doubted,  that  if  the  owners  had  not  given  notice  of  abandonment  in  Case  v. 
Davidson,  there  would  have  been  no  transfer  of  the  ship  or  freight,  although  every  thing 
else  had  taken  place  which  occurred  under  that  insurance.  The  Court  is,  however, 
desired  in  this  case  to  make  the  owner  abandon,  as  on  27th  of  July,  or  as  on  the  11th 
of  August,  though  the  owners  made  no  abandonment  with  reference  to  either  of  these 
dates,  and  the  underwriters  accepted  of  no  abandonment.  It  is  not  enough  to  say  that 
it  does  not  matter  much  whether  the  abandonment  shall  be  held  to  take  place  on  the 
first  or  second  of  those  dates.  Such  a  doctrine  is  a  departure  from  the  law  of  insurance 
with  reference  to  abandonment.  In  order  to  assign  the  ship  to  the  underwriter,  the 
transfer  must  be  as  precise  and  positive  as  if  the  owner  had  sold  it  to  him.  It  must  be 
made  by  the  parties,  not  by  the  Court  There  may  be  a  total  loss  without  notice  of 
abandonment,  because  the  insured  is  bound  to  idemnify  the  owners,  where  there  ia  a 
total  loss ;  but  the  abandonment  which  transfers  the  ship  must  originate  in  the  positive 
and  direct  act  of  the  owner,  who  has  the  option  of  making  it  or  not  as  he  thinks  fit,  and 
who  in  this  case  appears,  with  perfect  propriety,  not  to  have  done  so  until  the  1st  of 
September,  after  the  voyage  had  been  completed,  the  freight  earned,  and  the  ship 
surveyed. 

On  these  grounds,  and  those  stated  by  Lords  Cuninghame  and  Ivory,  I  am  of 
opinion  that  the  insurers  have  no  claim  to  froight  in  tlus  case. 

The  case  was  this  day  finally  advised. 

Lord  Prbsidbnt. — Having,  after  deliberate  consideration  of  the  whole  circumstances 
of  the  question  reserved  for  the  determination  of  the  Court  on  the  face  of  the  verdict  in 
this  case,  on  a  former  advising,  delivered  a  full  opinion  concurring  in  the  result  of  that 
pronounced  by  Lord  Moncreiff,  and  the  majority  of  the  consulted  Judges,  and  which,  as 
already  accessible  to  the  reporters,  I  deem  it  unnecessary  to  repeat,  I  have  now  only  to 
add,  ^t  while  I  admit  that  the  question  [364]  is  very  far  from  being  free  from 
difficulties,  and  am  far  from  denying  weight  to  the  elaborate  opinion  of  Lord  Ivory,  I  most 
continue  to  hold  that  the  defenders  now  before  us  are  entitled  to  a  proportioned  part  of 
the  freight  due  on  account  of  the  ship  Laurel,  upon  which  the  claim  of  her  owners  has 
been  sustained  as  for  a  total  loss. 

Lord  Mackenzie  also  retained  his  former  opinion. 

1  Marshall,  614 ;  Park,  397. 

^  Opinion  of  Lord  Ellenborough  in  the  case  of  Parmiter  v,  Todhunter,  1  Camp.  591, 
Marshall  on  Insurance,  3d  edition,  p.  611. 

*  Martin  v.  Crocket^  XIY.,  East,  465,  and  the  other  cases  referred  to  by  Mr. 
Sergeant  Marshall,  p.  599. 

^  Cambridge  v.  Anderton,  1824;  Boux  v.  Salvador,  and  the  other  cases  referred  to 
by  Park,  p.  375. 
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Lord  Fullbrton. — When  the  case  was  formerly  before  us,  I  was  of  opinion  that 
the  claim  of  the  underwriters  could  not  be  sustained.  I  remain  of  the  same  opinion. 
Indeed,  all  that  I  have  since  heard,  and,  in  particular,  the  considerations  urged  by  the 
minority  of  the  consulted  Judges,  have  tended  to  confirm  my  original  impression. 
After  the  very  full  discussion  of  which  this  case  has  been  the  subject,  it  is  not  my 
intention  to  enter  into  details.  I  shall  content  myself  with  stating  generally  the 
grounds  of  my  opinion. 

The  question  is.  Whether  the  underwriters  have  a  right  to  the  freight  t  And  their 
claim  is  rested  on  the  general  rule,  that,  when  a  ship  is  abandoned,  the  current  freight 
is  transferred  as  an  accessory  with  the  property  of  the  vessel.  There  is  no  doubt  about 
the  general  rule.  The  only  difficulty  lies  in  its  application  to  so  very  peculiar  a  case  as 
the  present.  And  it  is  indispensable  to  attend  to  those  peculiarities,  otherwise  there 
will  be  great  danger  of  the  misapplication,  instead  of  the  application  of  the  rule. 

In  this  case,  the  ship  had  arrived  with  its  cargo  at  liverpool,  the  place  of  its  destina- 
tion. It  was  taken  into  dock,  and  the  cargo  discharged.  The  freight  was  thus  com- 
pletely earned.  After  it  was  so  earned,  the  ship  was  taken  into  the  graving-dock,  and, 
on  a  survey  of  the  damage  which  it  had  sustained  on  the  voyage,  intimation  was  made 
to  the  underwriters  on  1st  September  (for  there  is  no  dispute  about  the  date)  of  the 
total  loss,  accompanied  with  a  tender  of  abandonment.  That  tender  was  refused,  on  the 
ground  that  the  loss  was  not  total. 

The  owners  then  brought  their  action — not  founded  merely  on  the  abandonment,  but 
on  the  tender  of  abandonment,  its  rejection,  and  the  existing  total  loss  of  the  ship. 

No  question  of  abandonment  was  raised  in  the  issue — the  question  put  to  the  jury 
was,  whether  there  was,  or  was  not,  a  total  loss  of  the  ship  t  The  verdict  was  to  the 
effect,  that  as  the  vessel  was  not  worth  repairing,  there  consequently  had  been  a  total 
loss  at  the  time  when  the  tender  of  abandonment  was  made ;  and  the  point  now  in 
dispute  is,  the  legal  effect  of  the  tender  of  abandonment,  in  such  circumstances,  on  the 
light  to  the  freight. 

In  order  to  raise  the  question,  divested  of  one  specialty,  which  I  shall  afterwards 
consider,  let  it  be  supposed  that  here  the  tender  had  not  only  been  made  by  the  owners 
on  the  1st  September,  but  had  been  on  the  same  day  accepted  by  the  underwriters. 
The  question  then  would  have  been,  did  that  completed  abandonment^  that  absolute 
transference  of  the  vessel  or  its  remains,  on  the  1st  September,  carry  any  thing  but  the 
vessel  in  its  existing  state,  or  did  it  include  the  freight,  which  had  been  completely 
earned  before  that  transference  1 

Now,  for  the  reasons  assigned  by  the  minority  of  the  consulted  Judges,  in  which  I 
in  general  concur,  I  must  withhold  my  assent  from  the  latter  proposition.  It  is  so 
startling  in  itself,  that  it  would  require  clear  authority  to  support  it — and  I  can  see 
none.  The  various  dida  and  decisions  quoted  on  the  part  of  the  under-  [365]  -writers, 
give  no  countenance  to  the  notion,  that  an  abandonment,  whensoever  made,  carries 
retrospectively  the  whole  freight  which  may  have  been  earned  in  the  course  of  the 
voyage,  during  which  the  damage  occasioning  the  abandonment  has  been  sustained.  On 
the  contrary,  I  think  it  clear,  from  the  principles  of  those  very  decisions,  that»  supposing 
freight  to  have  been  completely  earned  before  the  abandonment — for  instance,  by  the 
transport  of  goods  to  an  intermediate  port,  touched  at  in  the  course  of  the  voyage  and 
while  no  loss  had  been  incurred — that  freight  would  not  be  carried  to  the  underwriters 
by  the  subsequent  abandonment  of  the  ship.  For  the  principle  is,  that  the  abandon- 
ment operates  as  a  sale  or  assignment  of  the  vessel ;  and  as,  in  our  practice,  there  is  no 
division  or  appropriation  of  freight,  pro  rcda  iiineris^  the  abandonment  carries,  as  the 
assignment  would  have  done,  all  freight  subsequently  earned,  or,  to  speak  more  correctly, 
all  the  freight  in  the  course  of  being  earned  at  its  date. 

But  where  is  there  any  authority  for  holding  that  either  abandonment  or  assignment 
carries  freight  completely  earned,  while  the  vessel  was  still  unassigned,  and  remained 
the  property  of  the  original  owners  %  There  is  none,  exept  perhaps  the  single  expression 
of  an  opinion  of  Mr.  Phillips,  as  to  which  I  concur  in  the  explanation  given  by  Lord 
Je£&ey.  I  do  not  think  it  was  intended  to  apply  to  such  a  case  as  this ;  and,  at  any 
rate,  it  stands  alone,  unsupported  by  any  other  authority  and  by  any  decided  case. 

But  if  there  be  no  express  authority  for  such  retrospective  operation  of  "  abandon- 
menti"  it  certainly  derives  no  support  from  its  intrinsic  equity ;  apd  seems,  besides,  as  I 
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have  already  observed,  utterly  at  variance  with  the  principles  on  which  the  whole  train 
of  cases  on  the  effect  of  abandonment  have  been  decided. 

One  retrospective  effect,  indeed,  abandonment  in  certain  circumstances  may  have. 
It  is  that  noticed  in  the  opinions  of  some  of  the  Judges  who  have  preceded  me.  In  the 
case  of  the  abandonment  of  a  ship  still  on  her  voyage,  and  at  a  distance  both  from 
owners  and  underwriters,  an  abandonment  made,  on  information  received  by  the  owners 
of  the  state  of  the  vessel,  may,  by  fair  implication,  carry  the  right,  not  merely  from  the 
date  of  the  abandonment,  but  from  the  date  of  the  information  concerning  the  state  of 
the  vessel.  Such  abandonment  may  be  fairly  held  to  imply  an  offer  to  surrender  the 
ship  as  she  stood,  according  to  the  latest  information  held  by  the  owners,  and  from  the 
date  of  such  information. 

But  there  is  no  room  for  any  retrospective  operation  of  that  kind  here.  For  here, 
at  the  date  of  the  abandonment,  the  vessel  was  in  the  graving-dock  at  Liverpool,  and 
the  owners  on  the  spot.  So  that  the  abandonment  could  imply  nothing  more  than  was 
expressed,  viz.  the  surrender  of  the  vessel,  or  rather  its  wreck,  as  it  lay  at  that  moment 
in  the  graving-dock. 

The  retrospective  operation  contended  for  by  the  underwriters  here,  is  one  of  a 
totally  different  kind.  In  so  far  as  I  understand  it,  it  rests  on  the  assumption,  that 
abandonment  takes  effect,  not  from  its  date,  or  even  from  the  date  of  the  information 
conveyed  to  the  owners,  but  from  the  date  of  the  damage  which  gave  occasion  to  it. 

Now,  in  the  first  place,  I  see  no  authority  for  such  a  proposition ;  and,  indeed,  it  is 
at  variance  with  the  general  rule  that,  though  an  owner  may,  he  is  not  obliged  to 
abandon.  Secondly,  even  where  an  actual  abandonment  is  the  condition  of,  and 
[356]  preliminary  to,  a  claim  of  total  loss,  the  owner  certainly  never  can  be  called  upon 
to  abandon,  or  can  be  held  to  have  improperly  delayed  to  abandon,  if  he  does  so  as  soon 
as  he  obtains  the  information  of  the  loss.  And  here  there  can  be  no  doubt  that  the 
owners  were  perfectly  in  bonaflde,  as  they  abandoned  the  very  moment  they  ascertained 
the  exact  state  of  the  ship,  of  which,  until  the  survey  in  the  graving-dock,  they  had  no 
precise  information.  Thirdly,  and  lastly,  any  supposed  undue  delay  of  abandonment  is 
here  totally  out  of  the  case ;  because,  even  after  the  tender  of  abandonment,  the  under- 
writers refused  to  accept  it ;  in  other  words,  maintained,  even  down  to  the  verdict  of 
the  jury,  that  there  was  no  total  loss,  and  that  the  ship  ought  not  to  have  been  aban- 
doned at  all. 

It  does  appear  to  me,  then,  that  in  this  case,  and  even  supposing  that  the  tender  of 
abandonment  had  been  actually  accepted,  there  could  have  been  no  ground  in  law  or  in 
equity  for  giving  that  abandonment  any  retrospective  effect,  so  as  to  convey  to  the 
underwriters  the  right  to  freight  which  had  been  confessedly  earned  before  the  abandon- 
ment took  place. 

But  the  last  consideration  above  alluded  to,  leads  me  to  notice  that  peculiarity  of 
the  present  case  which  distinguishes  it  from  all  those  referred  to  in  argument  In  all 
those  cases  the  tender  of  abandonment  had  not  only  been  made  by  the  insured,  but  had 
been  accepted  by  the  underwriters ;  the  loss  had  been  paid,  and  the  transaction,  involv- 
ing the  transfer  of  the  ship  and  its  accessories,  was  completed. 

But  in  this  case  the  tender  was  not  accepted  at  the  time,  nay,  it  never  was  accepted 
by  the  underwriters  at  all.  Now,  what  authority  is  there  for  holding  that  a  tender  of 
abandonment,  absolutely  refused  by  the  underwriters,  can  have  any  retrospective  effect^ 
is  to  operate  even  from  the  date  of  the  tender,  when  the  owner  is  foimd  entitled  ultimately 
to  put  his  case,  not  on  the  voluntary  act  of  abandonment,  but  on  the  total  loss^  irrespec- 
tive of  the  abandonment? 

For  it  appears  to  me  that  abandonment  is  of  two  kinds.  One  is  the  voluntary  act 
of  the  owner,  who,  in  certain  circumstances,  in  themselves  not  absolutely  conclusive  of 
the  total  loss  of  the  vessel,  avails  himself  of  a  right  recognized  by  the  law  of  insurance 
to  deal  with  a  dubious  case  of  loss  as  one  certain.  In  that  case  abandonment  is  indis- 
pensable ;  nay,  it  is  the  foundation  of  the  claim  of  total  loss,  which,  but  for  the  act  of 
abandonment,  could  not  emerge  till  the  fate  of  the  thing  insured  was  ascertained. 

But  there  is  another  kind  of  abandonment,  viz.,  that  which  emerges  on  a  loss  which, 
though  in  one  sense  total,  i,e,  destructive  of  the  thing  insured,  in  the  character  forming 
the  subject  of  insurance,  yet  leaves  something  extant,  in  itself  a  subject  of  value.  Thus^ 
for  instance,  a  ship  may  be  dashed  to  pieces,  while  its  materials,  or  a  great  part  of  them, 
are  recoverable;  or,  as  in  the  case  which  exists  here,  a  ship  may  be  so  materially 
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damaged  that  abe  will  not,  if  repaired,  be  worth  tbe  cost  of  tbe  repairs,  in  wbicb  circnm- 
stances  she  is  justly  considered  as  no  longer  a  sbip,  bnt  merely,  as  expressed  in  one  of 
the  English  cases,  a  congeries  of  planks,  a  mass  of  materials,  of  which  the  casual  cohesion 
forms  no  addition  to,  but  rather  a  deduction  from  their  value.  In  all  such  cases  the 
loss  of  the  ship  is,  and  justly,  considered  total ;  and  a  claim  on  that  ground  is  good, 
though  that  claim  necessarily  draws  after  it,  or  rather  involves  in  itself,  the  surrender 
of  the  remains  of  the  thing  insured  to  the  underwriters.  There  is,  consequently,  an 
abandonment  in  this  case  as  well  as  the  other ;  but  they  differ  in  one  essential  particular. 
In  the  one,  that  [367]  of  mere  dubious  or  prima  facte  loss,  the  voluntary  act  of  abandon- 
ment by  the  insured  forms  the  ground  or  condition  of  the  claim  for  total  loss ;  in  the 
other,  on  the  contrary,  it  is  the  claim  for  total  loss  which  involves  the  consequence  of 
the  abandonment  of  any  of  the  extant  elements  of  the  thing  insured. 

Now  it  does  appear  to  me,  that,  with  regard  to  the  first  kind  of  abandonment,  it 
would  require  the  acceptance  of  the  underwriter  to  enable  him  to  found  upon  it ;  and 
that  if  he  rejects  it,  and  ultimately  a  total  loss  is  established,  he  can  take  nothing  by 
the  tender  of  abandonment  on  the  part  of  the  owner,  but  must  be  satisfied  with  the 
effects  of  the  abandonment  of  the  second  kind,  namely,  the  abandonment  of  tbe  materials 
as  they  stood  at  the  time  when  the  total  loss  was  ascertained  and  claimed.  It  is  in  this 
sense  that  I  am  rather  disposed  to  adopt  the  view  taken  in  the  opinions  of  some  of  the 
consulted  Judges,  that  this  is  not  a  case  of  abandonment,  in  the  proper  sense  of  the  term 
— that  is,  of  the  voluntary  act  of  the  owners  transferring  the  ship,  while  yet  understood 
to  be,  by  possibility,  a  ship ;  but  a  case  of  total  loss,  and  the  consequent  surrender  merely 
of  the  materials  of  the  ship,  as  they  stood  after  the  total  loss,  had  been  ascertained. 

And  I  do  not  think  that  there  is  any  thing  in  the  verdict  of  the  jury  inconsistent 
with  this  view.  They  were  asked,  whether  the  vessel,  in  consequence  of  damage  received 
during  the  voyage,  "  became  a  wreck,  and  was  totally  lost  ? "  They  answer  this  question 
in  the  affirmative,  by  finding  for  the  pursuer ;  and  they  assign  as  their  reason,  '*  that 
the  Laurel  was  properly  abandoned,  and  not  worth  repairing.'^  The  meaning  of  this  I 
consider  to  be  clear.  The  jury  were  never  asked  to  find,  and  certainly  could  not  mean 
to  find,  any  thing  regarding  an  abandonment  in  the  proper  sense  of  the  term,  namely, 
as  implying  a  transaction  between  the  underwriters  and  the  insured  irrespectively  of  the 
state  of  the  vessel.  Considering  the  question  put  to  them  in  the  issue,  their  verdict 
can  bear  no  other  construction  than  the  answer,  that  there  was  here  a  total  loss,  and 
consequently  that  the  abandonment  of  the  materials  was  properly  made ;  while,  as  the 
defence  maintained  by  the  underwriters  was,  that  they  were  justified  in  denying  the 
total  loss,  and  in  refusing  the  abandonment,  the  verdict  must,  in  the  circumstances  of 
the  case,  be  held  as  equi^ent,  or  necessarOy  involves  the  proposition,  that  it  had  been 
improperly  rejected. 

Ail  that  I  infer  from  this  is,  that  the  verdict,  which  is  in  all  respects  a  verdict 
against  the  underwriters,  cannot  be  founded  on  by  them  as  giving  them  any  right  which 
they  otherwise  would  not  have  held.  They  denied  that  there  had  been  a  total  loss. 
The  jury  found  the  reverse,  and,  consequently,  the  only  kind  of  abandonment  which 
tbe;  can  plead  is  that,  not  precedent  to,  but  following  upon,  the  claim  for  total  loss— an 
abandaomant  not  depending  on  any  tender  of  the  owners  accepted  by  the  underwriters, 
but  resting  merely  on  the  obligation  of  the  owners  to  give  up,  on  the  ascertainment  and 
claim  of  total  loss,  any  thing  which  might  remain  of  the  thing  destroyed.  Now,  none 
of  the  authorities  referred  to  touch  a  case  of  this  kind,  nor  can  I  see  how  it  is  possible 
that  an  abandonment  of  this  lattor  kind  can  have  any  retrospective  operation  whatever. 
It  is  the  result,  not  of  any  transaction  between  the  parties,  but  of  a  right  held  by  the 
underwriters  to  any  thing  which  may  remain,  when  the  total  loss  is  claimed  and  estab- 
lished against  them.  It  is  from  its  nature  no  transference  of  any  thing  but  the  remains 
of  the  vessel,  as  affording  to  the  underwriters,  to  the  extent  of  the  value  of  those  materials, 
the  means  of  defraying  the  loss  which  they  are  obliged  to  make  good.  The  [368]  differ- 
ence between  the  resulte  of  the  two  kinds  of  abandonment  to  which  I  have  alluded,  may 
be  exemplified  by  a  slight  alteration  of  the  circumstonces  of  this  case.  Just  let  it  be 
supposed,  that  while  the  water-logged  vessel  was  working  her  way  up  the  Mersey,  the 
owners,  either  from  her  appearance,  or  even  from  inquiries  made  on  going  aboard, 
suspected  that  she  might  prove  a  total  loss,  and  had  tendered  abandonment  to  the 
underwriters,  I  think  it  is  clear,  from  the  various  cases  referred  to,  and  the  principles 
there  Iftid  down,  that  if  the  tender  of  abandonment  had  been  accepted,  the  transaction 
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would  have  been  complete,  the  transference  of  the  vessel  would  have  been  effected,  and 
the  freight  current,  and  not  yet  earned,  would  have  been  carried  to  the  underwriters. 
But  let  it  be  supposed  that,  as  in  the  present  case,  the  tender  of  abandonment  had  been 
rejected ;  that  the  vessel  had  consequently  remained  in  the  custody  of  the  owners ;  and 
that,  by  their  exertions,  or  that  of  the  master  as  still  acting  for  them,  the  vessel  had 
been  kept  afloat  till  she  arrived  at  Liverpool ;  that  the  cargo  had  been  discharged,  and 
consequently  the  freight  earned ;  and  that,  upon  being  got  into  the  graving-dock,  that 
which  had  been  doubtful  before,  namely,  the  total  loss  of  the  vessel,  had  then  been  for 
the  first  time  ascertained,  and  a  claim  for  total  loss  made,  implying,  of  course,  by  the 
operation  of  the  law  itself,  an  abandonment  of  the  timbers  of  whic^  it  was  composed 
Could,  in  such  a  case,  that  abandonment,  whether  express  or  implied,  carry  any  thing 
but  the  timbers  as  they  then  stood  ?  Or  could  the  underwriters  have  been  entitled  to 
give  it  a  retrospective  effect,  by  combining  it  with  the  previous  tender  of  abandonment, 
which  they  had  absolutely  rejected  ?  I  cannot  conceive  that  such  an  attempt  would  have 
been  successful,  because  it  involves  a  violation  of  the  best  understood  rules  of  mutual 
contract.  In  so  far  as  any  thing  rests  on  the  act  of  the  insured,  irrespectively  of  the 
actual  ascertained  state  of  the  ship,  that  tender  is  but  an  offer,  which,  if  rejected,  cannot 
carry  any  right  to  those  by  whom  it  is  rejected ;  and  the  circumstance  of  its  having  been 
made,  cannot  debar  the  parties  making  it  from  enforcing  any  right  which  they  are  ulti- 
mately found  to  have,  independently  of  any  offer  whatever  on  their  part,  or  acceptance 
on  the  other  side. 

Now,  the  present  case  is  much  stronger,  because  here  there  was  no  tender  of  aban- 
donment until  after  the  loss  had  been  actually  ascertained.  That,  though  in  form  a 
tender,  was  truly  nothing  but  that  tender  which  the  law  would  have  implied  even  had 
it  not  been  made.  But,  at  any  rate,  even  viewing  it  as  a  tender,  still,  as  it  was  not 
accepted,  it  of  itself  can  carry  no  right  whatever  to  the  underwriters.  They  must  stand 
exactly  in  the  same  situation  as  if  such  tender  had  not  been  made,  and  only  left  to  he 
implied  on  the  ascertainment  of  the  total  loss,  and  the  claim  of  that  total  loss  against 
the  underwriters. 

Viewing  this,  then,  as  a  case  of  abandonment  by  the  voluntary  act  of  the  under- 
writers, but  of  a  claim  for  total  loss  on  the  ascertainment  of  that  loss,  and  the  abandon- 
ment incident  to  such  ascertainment  by  the  operation  of  law,  I  do  not  think  that  this  is 
a  case  in  which  the  abandonment  can  have  any  retrospective  operation  whatever.  But 
I  come  to  the  same  conclusion  on  the  different  view,  and  on  the  grounds  already 
explained ;  because,  even  supposing  this  to  be  treated  as  a  case  of  abaodonment  by  the 
voluntary  act  of  the  owners,  such  abandonment  being  made  after  the  freight  was  earned, 
but  still  as  soon  as  the  owners,  acting  in  perfect  good  faith,  were  made  aware  of  the  true 
state  of  the  vessel,  could  carry  nothing  but  the  remains  of  the  vessel,  as  they  lay  at  the 
time  of  the  abandonment,  [369]  with  which  remains  the  cargo  had  no  longer  any  con- 
nexion, either  actual  or  constructive,  and  to  which,  therefore,  the  freight  could  not  be 
an  accessory. 

I  concur,  then,  in  the  opinion  of  the  minority  of  the  consulted  Judges,  that  the  claim 
of  the  underwriters  ought  not  to  be  sustained. 

LoKD  JsFFRET. — Although  I  must  dissent  from  the  judgment  which  is  now  to  be 
given,  I  do  not  think  it  necessary,  after  all  that  has  been  said  by  the  other  Judges,  to 
go  at  large  into  the  grounds  of  my  opinion.  I  may  say,  in  general,  that  it  coincides 
with  that  of  Lord  Ivory — with  the  whole  doctrines  laid  down  in  which  I  indeed  entirely 
concur. 

At  the  same  time,  I  hesitate  a  little  about  the  competency  of  applying  to  this  parti- 
cular case  that  large  part  of  these  doctrines  which  relates  to  the  right  of  claiming  for  a 
total  loss  without  any  previous  tender  of  abandonment.  I  quite  agree  that  this  was  a 
case  in  which  no  abandonment  was  necessary ;  and  that  the  owners,  if  they  had  so 
elected,  might  have  recovered  as  for  a  total  loss  without  any  such  tender.  But  when 
we  find  that»  in  point  of  fact,  they  did  elect  to  abandon,  and  when  their  tender  to 
this  effect  was  rejected,  proceeded  to  sue  on  the  policy,  on  the  precise  ground  of  that 
abandonment,  and  of  its  being  justified  by  the  circumstances  in  which  it  was  made ; 
and,  above  all,  when  we  find  that  the  leading  and  governing  finding  of  the  verdict  is, 
«  that  the  vessel  was  properly  abandoned,"  (&e  subsequent  or  additional  finding,  that 
there  had  been  a  total  loss,  being  obviously  a  mere  statement  of  the  fact  which  justified 
the  abandonment,)  I  have  difficulty  in  holding  that  we  are  now  at  liberty  to  diaiegaid 
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this  state  of  the  record,  or  to  deal  with  the  case  as  other  than  a  case  of  abandonment, 
and  to  be  disposed  of  according  to  the  principles  of  law  properly  applicable  to  such  a 
case.  Upon  these  principles,  however,  I  have  come  to  be  satisfied  that  the  claim  of  the 
owners  is  well  founded,  and,  in  tmth,  as  clearly  maintainable,  as  if  it  had  been  rested, 
without  any  abandonment,  on  the  substantial  fact,  (also  found  by  the  jury,)  that  the 
Teasel  had  become  a  total  loss  during  the  currency  of  the  policy,  although  not  known  to 
have  been  so  till  after  the  freight  had  been  earned.  In  the  Uttle  I  have  now  to  say, 
therefore,  I  shall  confine  myself  strictly  to  the  law  of  abandonment. 

We  are  all  agreed,  I  think,  as  to  the  general  grounds  and  effects  of  that  law.  The 
leading  point  is — and  there  is  no  dispute  in  regard  to  it — that  abandonment  is  equivalent 
to  sale  or  assignment ;  that  it  transfers  the  property  of  the  vessel ;  and  consequently 
entitles  the  new  proprietors  to  all  freights  current  or  earned  subsequent  to  this  transfer. 
In  truth  and  reality,  therefore,  the  whole  controversy  is,  as  to  the  period  from  which 
this  transfer  should  be  held  to  be  effected  ]  A  very  narrow  point,  undoubtedly ;  and 
yet  all  that  is  truly  involved  in  the  case  now  before  us,  and  capable,  on  my  view  of  it 
at  least,  of  a  very  simple  and  easy  solution. 

Though  it  IB  undoubtedly  by  the  owner's  voluntary  act  of  abandonment  alone  that 
the  property  is  in  such  cases  transferred,  I  am  perfectly  aware  that  the  transference  can 
scarcely  ever  be  held  to  be  only  of  the  date  of  the  actual  intimation  or  offer  to  abandon ; 
and  that  it  must  almost  invariably  be  admitted  to  take  effect,  and  to  pass  the  property, 
from  a  considerably  earlier  period.  But  this  obviously  arises  solely  from  the  fact,  that 
neither  owners  nor  underwriters  are  usually  with  the  ship  at  the  time  the  calamity  occurs, 
by  which  alone  abandonment  can  be  justified,  and  that  some  time  must  therefore  neces* 
sarily  elapse  before  they  can  act  upon  the  [360]  intelligence  of  that  calamity.  It  is  from 
the  time  of  receiving  such  intelligence,  therefore,  that  the  right  to  abandon,  and  the 
duty  of  timeously  intimating  such  abandonment,  is  necessarily  reckoned,  while  the  effect 
is,  to  transfer  the  property,  as  from  the  time  when  the;intelligence  was,  or  might  have 
been  sent  off  by  those  present  with,  and  in  actual  charge  of  the  vessel ;  or,  in  other 
words,  as  correctly  stated  by  Lord  Ivory,  to  make  her  over  to  the  underwriters,  *'  as  she 
!  was  last  heard  of." 

I  admit,  too,  that  in  most  cases  this  will  be  equivalent  to  holding  the  transference  as 
completed  at  the  actual  occurrence  of  the  accident,  on  the  intelligence  of  which  it  became 
the  right  of  the  owner  to  abandon,  and  his  duty  to  do  so  without  delay ;  because  it  will 
generally  happen,  that  the  nature  and  extent  of  the  disaster  is  apparent  from  the 
b^^inning.  But  this  is  by  no  means  always  the  case ;  and  it  is  from  the  undue  exten- 
I  sion  (as  it  appears  to  me)  of  a  rule  which  may  be  generally  applicable  to  cases  not  truly 

within  its  principle,  that  what  I  humbly  conceive  to  be  the  erroneous  views  of  the 
present  question  have  proceeded. 

The  points  I  make,  in  short,  are  these : — 1st,  That  no  abandonment  can  ever  be 
legally  or  effectually  made  till  the  owner  is  in  the  knowledge  of  such  facts  in  the  condi- 
tion of  his  ship  as  entitle  him  to  make  it ;  2d,  That  he  may  always  abandon  within  a 
reasonable  time  of  his  coming  to  such  knowledge ;  and,  3d,  That  ^e  property,  with  all 
its  burdens  and  advantages,  is  only  transferred  to  the  underwriters  as  at  the  time  when 
those  actually  with  the  ship  must  have  been  in  the  knowledge  of  this  being  her  condition. 
In  one  word,  the  right  accrues,  in  the  case  of  an  ultimate  abandonment,  not  from  the 
time  when  that  by  which  it  is  justified  may,  in  point  of  fact,  have  actually  happened  to 
the  vessel,  though  unknown  to  those  in  charge  of  her,  but  only  from  the  time  when  it 
did,  or  could  become  known  to  them.  In  the  present  case,  even  holding  that  the  vessel 
had  actually  received  her  death-blow  on  her  encounter  with  the  iceberg,  (a  supposition 
more  favourable  for  the  underwriters  than  they  are  entitled  to  under  the  verdict,;  I  hold 
it  to  be  manifest,  that  no  facts  of  this  description  did  or  could  have  come  to  the  knowledge 
of  the  owners  till  after  she  had  delivered  her  cargo,  and  was  inspected  and  reported  on 
in  the  dock  at  Liverpool ;  and  that  the  property  could  not,  therefore,  have  been  trans- 
ferred to  the  underwriters  till  after  the  freight  had  been  eSrrned. 

As  to  the  matter  of  fact,  that  the  owners  did  not,  and  could  not  know  at  any  earlier 
period,  that  their  ship  was  in  a  condition  to  justify  abandonment,  and  that  they  did  not, 
therefore,  improperly  delay  to  notify  their  purpose  of  abandonment,  I  take  it  to  be  con- 
dusively  settled  by  two  facts  appearing  on  the  face  of  the  record ;  lst|  That  it  is  finally 
fixed,  by  the  express  terms  of  the  verdict,  ''  that  the  abandonment  was  properly  made," 
which  could  not  possibly  be  if  it  had  been  fraudulently  or  collusively  delayed ;  and  2d, 
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Thai,  even  after  this  inspectioii  and  report,  the  underwriters  maintamedf  that  there  was 
no  Buch  damage  even  then  as  to  warrant  that  abandonment,  and  actually  went  to  the 
juiy  upon  that  issue. 

As  to  the  law  applicable  to  such  facts,  I  have  already  stated,  generally,  what  I 
conceive  to  be  its  results,  and  shall  add  but  one  or  two  ezplanatoiy  observations.  It 
must  always  be  kept  in  mind,  as  the  basis  of  the  whole,  that  abandonment  is  a  voluntary 
act  of  the  owner,  and  that  until  he  choose  to  perform  it,  the  property  [361]  of  the  ship 
must  remain  ezdusively  with  him.  When  he  does  perform  it^  the  property  no  doubt  is 
transferred,  and  where  the  parties  are  at  a  distance  from  the  actual  locality  of  the  ship, 
that  transference  will  draw  back  to  the  time  when  those  actually  with  her  must  have 
been  aware  of  the  circumstances  which  warranted  it,  and  transmitted  the  intelligence  on 
the  strength  of  which  it  was  afterwards  made.  But  to  bring  more  clearly  out  thai  there 
are  no  grounds  for  giving  this  passing  of  the  property  any  larger  retrospect,  I  shall  now 
beg  leave  to  suppose  that  both  owners  and  underwriters  happened  to  be  actually  aboard 
of  the  vessel  when  that  occurred  to  her  which  was  ultimately  found  to  be  a  good  ground 
for  abandonment  In  that  case,  the  right  anil  duty  of  the  owner,  and  the  actual  trans- 
ference of  the  property  from  him  to  the  insurers,  would  all  emerge  and  take  place  at  the 
moment,  and  without  any  retrospect  whatever ;  and  it  is  worth  while,  therefore,  to  con- 
sider how  the  property  of  the  vessel  would  in  such  a  case  be  afiPected. 

Whenever  its  visible  and  known  condition  was  such  as  plainly  to  warrant  an 
abandonment,  the  owner  being  thus  on  the  spot  would  be  bound  instantly  to  make  his 
election ;  and  then  if  he  did  abandon,  the  property  would  pass  at  once  to  the  unde^ 
writers,  with  all  its  hazards  and  chances,  and,  if  he  did  not^  would  remain  with  him  as 
before  the  occurrence.  Now  the  proper  occasions  for  abandonment  are,  as  I  take  it, 
where  there  is  at  the  time  a  total  loss,  or  interception  at  least,  and  cessation  of  all  use 
of  the  vessel,  with  a  chance,  however,  of  its  recovery — as  in  the  case  of  capture  or 
embaigo,  where  there  is  a  chance  of  recapture  or  liberation,  or  of  stranding,  with 
reasonable  apprehension  of  ultimate  wreck,  but  a  chance  of  getting  off,  or  of  such 
extensive  sea  damage  as  probably  could  not  be  repaired  but  at  an  expense  beyond  the 
value,  or  (in  some  cases)  not  in  sufficient  time  to  make  the  voyage-  worth  pursuing 
though  still  with  a  chance  of  being  accomplished  on  easier  terms.  In  all  these  cases,  the 
owner,  on  the  spot  with  the  underwriters,  would  plainly  have  his  option,  and  might 
either  retain  the  property  for  the  favourable  chances,  or  pass  it  at  once,  with  all  its 
consequences,  to  the  underwriters,  taking  in  its  stead  the  full  sum  insured.  But  this 
is  only  because  in  such  circumstances  he  must  have  seen  and  known  these  things  to 
have  happened  which  gave  him  the  right  so  to  act.  And  these,  no  doubt,  are  the  most 
common  cases  in  which  the  property  would  pass  as  from  the  date  of  the  occurrence. 

But  suppose,  on  the  other  hand,  such  a  case  as  the  present,  and  assuming  that  the 
owner  and  underwriters  had  been  both  on  board  the  vessel  when  she  struck  on  the 
iceberg,  and  that  in  point  of  fact  it  ultimately  turned  out  that  she  had  then  received 
her  death-blow,  and  that  it  was  solely  in  consequence  of  that  accident  that  she  finally 
came  into  Liverpool  as  a  wreck,  or  at  least  in  such  a  condition  as  to  be  incapable  of 
repair,  except  at  an  expense  far  exceeding  her  value  when  repaired,  what,  in  the  circum- 
stances as  now  put  in  evidence,  would  have  been  the  right  or  the  duty  of  the  owner  in 
respect  to  abandonment  t  The  important  consideration,  as  it  appears  to  me,  is,  that  all 
that  he  could  then  have  known,  if  he  had  been  on  board,  would  have  been,  that  in 
consequence  of  the  collision  the  vessel  became  very  leaky,  and  in  fact  speedily  became 
water-logged ;  but  being  timber-laden,  and  filled  up  with  large  logs,  she  not  only  did 
not  sink,  but  it  was  impossible  to  ascertain  whether  her  actual  leakage  was  owing  to 
some  small  and  inconsiderable  portion  of  her  planks  being  beat  in,  or  to  her  whole  frame 
and  timbers  being  incurably  broken  and  shattered,  so  as  to  be  beyond  the  reach  of  any 
feasible  repair.  The  [362]  nature  and  stowage  of  the  cargo  made  it  impossible  while 
she  was  at  sea  for  any  one  to  know,  or  even  to  conjecture,  whether  the  injury  approached 
to  either  of  these  opposite  extremes,  or  (as  I  think  it  ultimately  turned  out)  to  something 
between  the  two.  But  in  the  mean  time  she  not  only  floated,  but  was  capable  of  being 
navigated,  and  actually  completed  her  voyage  in  nearly  the  usual  time,  and  arrived  with 
her  cargo  at  her  port  of  destination,  after  running  several  hundred  miles  subsequent  to 
her  encounter  with  the  iceberg. 

In  these  droumstances,  it  appears  plain  to  me,  that  even  though  the  owner  and 
underwriters  had  both  been  passengers  in  her  together,  there  was  no  call,  or  even 
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justifiable  case,  for  abandonment  on  the  part  of  the  owner,  nor  any  ground  for  maintain- 
ing on  that  of  the  underwriters,  either  that  the  right  to  abandon  was  lost  by  not  being 
exercised  at  the  proper  time,  or  that  the  transfer  of  property  which  it  effected,  when 
ultimately  made,  should  draw  back  to  the  actual  date  of  the  accident.  From  the  first 
of  these  grounds  of  argument,  indeed,  he  is  finally  excluded  by  the  verdict,  which  finds 
that  the  abandonment  was  properly  made,  though  many  weeks  after  the  accident  (that 
is,  the  mere  fact  of  the  collision)  was  known.  And  with  regard  to  the  latter,  I  am  really 
unable  to  understand  how,  if,  in  the  circumstances  supposed,  the  owner  being  on  the 
spot  would  have  remained  the  bona  fide  sole  and  undivested  proprietor  till  after  he  had 
landed  and  deliTered  his  caigo^  and  then  first  discovered  that  his  ship  was  irreparably 
damaged,  and,  in  consequence  of  this  discovery,  had  timeously  and  properly  abandoned 
her,  it  could  possibly  be  held  that  the  property  had,  notwithstanding,  gone  out  of  him 
some  six  or  seven  weeks  before,  and  this  by  the  mere  retrospective  operation  of  a  subse* 
quent  voluntary  act  not  suggested  by  any  facts  which  were  or  could  be  within  his 
knowledge,  or  Uiat  of  any  other  person,  at  that  earlier  period. 

If  I  am  right  then  in  holding,  first.  That  abandonment,  when  rightly  made,  passes 
the  property  of  the  ship  only  in  virtue  of  a  substantial  voluntary  assignment  of  the  right 
of  the  owner;  and,  second.  That  the  only  ground  on  which  the  transference  so  effected 
is  generally  held  to  have  an  earlier  date  than  that  of  the  actual  abandonment,  is,  that 
the  knowledge  of  the  &cts  necessary  to  support  it  cannot  generally  reach  the  distant 
owner  till  some  time  after  they  are  known  to  those  with  the  ship— I  do  not  see  how  it 
can  ever  draw  back  to  any  earlier  period  than  that  at  which  those  actually  with  the  ship 
did,  or  could,  first  become  cognizant  of  facts  of  this  description.  And,  in  the  present 
case,  I  take  it  to  be  clear  that»  up  to  the  time  of  the  survey  at  Liverpool,  (which  was 
after  the  freight  was  earned,)  no  such  facts  were  or  could  be  in  the  knowledge  of  any 
human  being.  All  that  could  be  known  before  that  time  were  merely  certain  external 
appearances,  which  might  as  well  have  been  occasioned  by  small  local  injuries,  capable 
of  complete  repair  at  a  very  trifling  expense,  or  by  fatal  and  irreparable  damage ;  and  if 
there  would  have  been  no  call,  and  no  case  for  abandonment,  while  nothing  more  was  or 
could  be  known  to  any  body  but  these  ambiguous  appearances,  it  seems  impossible  to 
hold  that  the  property  should  be  held  to  have  passed  in  consequence  of  a  voluntary  act, 
which  was  not^  and  could  not  have  been  legally  performed,  previous  to  the  attainment 
of  a  more  relevant  knowledge. 

That  these  appearances,  or  the  knowledge  of  them,  would  not  have  warranted  an 
abandonment,  is  fixed,  indeed,  by  a  necessary  implication  from  the  verdict  of  the  jury, 
which  finds  that  the  abandonment  actually  made  was  properly  and  effectually  made.  But 
it  was  not  so  made  till  the  first  of  September  1842,  while  the  [363]  whole  of  these 
appearances  (and  under  their  very  worst  aspect)  were  known  to  the  agents  of  the 
pursuers  as  early  as  the  10th  or  11th  of  August  preceding,  when  the  vessel  came  to  a 
berth  at  the  mouth  of  the  docks  at  Liverpool,  they  themselves  all  residing  (as  well  as 
the  underwriters)  at  no  greater  distance  than  Greenock,  to  which  there  is  a  regular  post 
horn  Liverpool  twice  every  day.  If  the  knowledge  of  these  appearances,  therefore,  had 
raised  any  case  for  abandonment,  that  which  was  actually  made  was  manifestly  out  of 
all  time,  not  being  in  any  way  intimated  till  three  full  weeks  thereafter.  But  they 
plainly  could  raise  no  such  case ;  and  the  original  owners  consequently  remained  vested 
with  the  full  right  of  proprietors,  and  acting  bona  fide  in  that  character,  with  the  know- 
ledge and  assent  of  the  insurers,  openly  delivered  and  received  the  freight  of  the  cargo ; 
after  all  which,  the  vessel  being  then  for  the  first  time  in  a  state  which  admitted  of 
inspection,  a  survey  was  immediately  had  upon  her,  and  a  report  of  her  ruinous  condi- 
tion returned  only  on  the  31st  of  August ;  and  on  the  very  next  day  the  tender  of 
abandonment,  which  has  been  found  properly  made,  was  intimated  to  the  defenders.  It 
is  very  material  also  to  observe  that,  after  all  these  facts  were  fully  known  to  the  under- 
writers^ they  still  persisted  in  maintaining  that  the  iiguries  the  ship  had  received  were 
far  too  slight  to  justify  either  an  abandonment  or  a  claim  for  total  loss,  and  actually  went 
to  the  jury  on  the  recorded  averment,  *'  that  she  might  be  thoroughly  and  well  repaired 
for  a  sum  greatly  below  that  which  her  value,  when  so  repaired,  would  amount  to." 
But  on  this  and  every  other  point,  the  verdict  yras  wholly  against  them,  being  expressly, 
"  that  she  was  not  worth  repairing." 

I  have  thus  endeavoured  to  consider  the  case  as  one  of  abandonment  merely  ;  and  I 
wish  it  to  be  understood  that  I  rest  my  conclusions,  in  this  view  of  it^  on  the  following 
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pieciere  grounds: — FirBt,  That  as  abandonment  truly  resolves  itself  into  a  voluntary 
divestment,  and  assignment  over  of  the  owner's  property  in  the  ship,  so  it  can  never  be 
justified  except  upon  fects  known  to  him  at  the  time  it  is  made,  and  consequently  never 
can  be  supported  or  affected  as  to  any  of  its  consequences  by  facts  which,  though 
previously  existing,  were  not  known,  or  capable  of  being  known,  to  any  body  at  that 
time.  Second,  I^t  the  property  thus  passed  merely  by  the  voluntary  act  of  the 
owner,  can  never  be  held  to  have  so  passed  at  any  earlier  date  than  that  at  which  he, 
if  present  with  the  ship,  might  have  attained  knowledge  of  the  facts  justifying  his 
proceeding — the  only  retrospective  effect  which  can  ever  be  ascribed  to  his  actual  cession 
of  the  property,  where  he  is  at  a  distance,  being  to  hold  him  as  assigning  tmne  pro  tunc 
—or  as  at  the  date  when  the  intelligence  on  which  he  acts  was,  or  might  have  been, 
sent  off  from  the  vessel  Third,  That  an  abandonment  must  always  be  good  when  it  is 
intimated  within  a  proper  time  after  foots  sufficient  to  justify  it  have  ^t  come  to  the 
knowledge  of  the  owner,  and  will  pass  the  property,  with  all  its  accessories,  from  the 
time  when  those  present  with  the  ship  first  came  (or  might  have  come)  to  that  know- 
ledge, but  from  no  earlier  time.  And,  as  a  corollary  or  conclusion  from  these  several 
propositions.  Fourth,  That,  so  long  as  no  facts  justifying  abandonment  were,  or  could  he 
known  to  those  present  with  the  vessel,  the  owner  must  be  held  to  have  remained  fully 
vested  with  the  property,  and  entitled,  of  course,  to  realize  and  appropriate  all  the  profits 
and  benefits  of  ownership  earned  or  arising  anterior  to  the  first  possible  discovery  of  such 
facts,  their  existence,  while  latent,  being  of  no  more  effect  than  their  actual  non- 
existence. 

It  is  on  these  grounds  that  I  think  it  safest  and  most  advisable  to  rest  my  opi- 
[361]  -nion.  But  it  is  still  to  be  kept  in  view,  that  it  is  separately  and  distinctly 
found  by  the  jury,  **  That  the  vessel  was  a  total  loss,  irrespective  of  decayed  timbers  and 
deficient  sails ;  and  this  fiict  being  now  sufficiently  settled,  it  seems  difficult  to  hold  that 
a  mere  tender  of  abandonment^  not  necessary  to  support  the  claim  for  such  a  loss,  and 
which  is  allowed  to  the  owner  as  a  privilege,  and  for  procuring  him  readier  access  to 
indemnity,  should  have  the  effect  of  depriving  him  of  any  benefit  which  he  would  con- 
fessedly have  had  if  the  finding  of  a  total  loss  had  st(K>d  alone  in  the  verdict  On 
either  view,  however,  I  am  of  opinion  that  the  freight  should  remain  with  the  owners. 

The  result  of  the  opinions  was  this : — In  favour  of  the  claim  of  the  underwriters, — 
Lords  Justice-Clerk,  Medwyn,  Moncreiff,  Wood,  and  Robertson,  of  the  consulted,  and 
Lords  President  and  Mackenssie  of  the  consulting  Judges. 

Against  it, — ^Lords  Cockbum,  Cuninghame,  Murray,  and  Ivory  of  the  consulted,  and 
Lords  Fullerton  and  Jefirey  of  the  consulting  Judges. 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  the  defenders,  the 
Greenock  Marine  Insurance  Company,  with  whom  insurance  was  effected  only  on  the 
ship,  are  entitled,  in  accounting  with  tiie  pursuers,  to  have  placed  to  their  credit  their 
due  proportion  of  the  freight^  amounting  to  L.1402,  2s.  2d.,  subject  to  such  deductions 
as  may  be  found  competently  to  affect  their  interest  in  said  freight ;  and  remit  the  cause 
to  the  Lord  Ordinary  to  hear  parties  on  such  deductions,  and  to  take  such  steps  as  may 
be  requisite  for  the  investigation  and  determination  of  the  same,  and  of  the  defenders' 
proportion  of  the  freight ;  as  also  to  dispose  of  the  whole  other  matters  remaining  to  he 
determined  under  the  conclusions  of  the  libel :  Reserving  the  effect  of  this  judgment  in 
the  question  between  the  pursuers  and  those  of  the  underwriters  on  the  ship,  who  are 
also  underwriters  on  freight :  Reserving  also  the  expenses  of  the  discussion  of  the 
question  of  freight^  to  be  disposed  of  along  with  the  expenses  already  reserved,  and  all 
other  expenses  of  the  cause. 

Pursuer^  Atdhanttea, — Park  on  Insurance,  I.  373,  385;  Cambridge  v.  Anderton; 
Allen  V,  Sugrue ;  Case  v.  Davidson ;  Dean  v.  M'Ghie,  ut  supra  ;  Thomson  v.  Rowcrofti 
(4  East,  34);  Sharp  v.  Gladstone,  (7  East,  24);  Da  Costa,  (4  Burrow,  1966);  Bain- 
bridge,  10  East,  320) ;  Eenf  s  Com.  4th  Edit.  Vol.  IIL  319 ;  2  Philipps,  234. 

Defender^  Authoriiiea. — ^Abbot  on  Shipping,  7th  Edit  405 ;  Kent's  Commentaries, 
YoL  IIL,  3d  Edit,  332;  Amroyd  v.  Union  Insurance  Company,  (3  Binney's  Reports^ 
437);  Dean  v.  M*Ghie,  (12  Moore's  Reports,  185);  Brereton  v.  [366]  Chapman,  (7 
Bingham,  559) ;  Pitrk  on  Insurance,  I.  352,  385, 373,  374,  387,  394, 395, 396, 397 ;  Case 
V.  Davidson,  (3  Maule  and  Selwyn,  83) ;  2  Philippe,  458 ;  2  Emer.  223,  a  17,  §  9 ; 
Davidson  v.  Case,  (8  Price,  542) ;  Coolidge  v,  Gloucester  Marine  Insurance  Company, 
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(16  Mass.  Reports,  346);  Schieffelin  v.  New  York  Insurance  Company  (9  Jones,  26); 
Leavenworth  v.  Delafield,  (1  Gaines,  573) ;  Clarkson  v.  Phoenix  Insurance  Company, 
(^  Johns) ;  I  Marshall,  Edit.  1823,  612,  13,  14 ;  Cambridge  v.  Anderton,  2  Barn,  and 
Cress.  691) ;  Allen  v.  Sugrue,  (8  Bam.  and  Cress.  561). 

[Affirmed,  1  Macq.  328 ;  2  H.  of  L.  Cases,  159 ;  9  S.R.K  (H.L.)  309. 
Cf.  BurreU  v.  Simpaon  and  Co.,  4  K  186,  187.] 


No.  46.  VUL  Dxmlop  365.    18  Jan.  1846.    2nd  Div.—Lord  Murray. 

John  Palmer  Parken  and  Mandatory,  Pursuers. — Marshall — Fonnan. 
BoTAL  Exchange  Assurance  Company,  Defenders.— iZw^Aer^rd—ifcmcret^ 

Foreign — Insurance — Interest — Arreslmeni  jur.  fund,  causa — Jurisdiction, — A  domiciled 
Scotchman  made  proposals  for  an  insurance  upon  the  life  of  a  Scotchman  with 
an  English  insurance  company,  through  their  agents  in  Edinbui^h,  and  thereafter 
received  a  policy,  which  was  prepared  at  the  head  office  in  London,  and  then  trans- 
mitted to  the  Edinburgh  events,  by  whom  it  was  delivered  to  him,  and  to  whom  also 
he  made  payment  of  the  premiums.  In  an  action  against  the  insurance  company, 
founded  upon  arrestment  yurisiu^^umis/ufuiaiuieB  eausa^  which  was  raised  by  a  party 
domiciled  in  England  who  had  acquired  right  to  the  policy,  concluding  for  the  sum  due 
under  it,  and  for  interest  thereon  for  a  number  of  years  which  had  elapsed  since  it 
had  fallen  due, — 1.  Objection  repelled,  that  this  Court  was  not  the  proper  or  com- 
petent/arum to  entertain  the  action,  in  respect  that,  from  the  nature  of  the  case,  it 
could  be  more  appropriately  tried  in  England; — 2.  Held  that  the  contract  was 
English,  in  respect  that  the  Edinburgh  agents  were  not  possessed  of  authority  of 
themselves  to  conclude  contracts  binding  upon  the  company,  and  that  it  must,  therefore, 
be  regulated  by  the  law  of  England,  according  to  which  interest  could  not  be  demanded 
upon  the  sum  in  the  policy. 

William  Thomson,  ironfounder  in  Edinburgh,  in  the  year  1811  effected  an  assurance 
for  L.500  with  the  Boyal  Exchange  Assurance  Company  of  London,  upon  the  life  of 
Alexander  Lord  Elibank,  then  residUng  in  Edinburgh,  in  which  he  had  an  interest.  The 
proposal  for  an  assurance  was  made  through  the  medium  of  Messrs.  Thomson  and  Com- 
pany, who  were  agents  for  the  Exchange  Assurance  in  Edinburgh,  having  power  as 
such  to  receive  proposals,  and  to  transmit  them  for  the  consideration  of  the  head  office 
in  London,  but  (it  was  admitted)  without  power  of  themseves  to  accept  risks,  or  conclude 
contracts,  binding  upon  their  constituents.  The  proposal  having  been  accepted,  a  policy 
was  prepared  at  Uie  office  in  London  in  the  EngliiBh  form,  by  which  the  Asisurance  Com- 
pany, in  respect  of  the  payment  of  the  premium  stipulated,  undertook  that  the  capital, 
stock,  estates,  and  securities  of  the  corporation  should  be  subject  and  liable  to  make 
good  and  satisfy  to  the  assured,  his  execu-  [366]  -tors,  administrators,  or  assignees,  the 
sum  of  L.500,  within  three  months,  after  good  and  sufficient  proof  should  have  been 
made  upon  oath  or  otherways,  to  the  satisfaction  of  the  said  Boyal  Exchange  Assurance, 
of  the  death  of  the  said  Alexander  Murray,  (afterwards  Lord  Elibank,)  provided  the 
assured  should  continue  to  pay  yearly  the  said  premium.    The  policy  concluded  : — 

*'  In  witness  whereof,  the  said  corporation  of  the  Boyal  Exchange  Assurance  have 
caused  their  common  seal  to  be  affixed  the  thirteenth  day  of  February,  in  the  fifty-first 
year  of  the  reign  of  our  sovereign  lord,  George  III.,  by  the  grace  of  Grod  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  and  in  the  year  of 
Our  Lord  one  thousand  eight  hundred  and  eleven. 

"  By  order  of  the  Court  of  Directors. 

'*  For  the  Secretary,^ 
(Signed)  "  Edwd.  Brownb,  L.8." 

This  policy  was  transmitted  by  the  head  office  to  Messrs.  Thomson  and  Company, 
their  Edinburgh  agents,  by  whom  it  was  delivered  to  William  Thomson  the  assured,  and 
to  whom  also  the  premiums  were  paid. 
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Upon  the  9th  April  1830,  the  sum  aasared  became  payable  by  the  death  of  L(nd 
EUbank. 

After  yarioua  transmiBsions,  the  title  to  the  policy  came  to  be  vested  in  Mr.  John 
Palmer  Parken,  an  attorney  in  London.  In  April  1842,  Parken,  after  having  naed 
arrestments  against  the  Exchange  Assurance  Company,  jurisdictionu  fwndandcR  couio, 
brought  an  action  against  them,  concluding  for  payment  of  L.500,  being  the  sum  due 
under  the  policy,  and  of  interest  thereon  from  the  16th  of  July  1830,  being  three 
months  after  the  date  when  Lord  Elibank's  death  was  proved  to  the  company ;  uod  also 
of  all  bonuses  and  other  sums  that  might  be  due  in  virtue  of  the  policy. 

It  was  in  defence  contended ; — 

1.'  That,  under  the  circumstances,  this  Court  did  not  constitute  the  appropriate 
forum  in  which  the  conclusions  of  the  action  should  be  entertained  or  discussed,  and 
that,  therefore,  the  defenders  should  not  be  required  to  plead  to  it.  They  did  not  mean 
to  contend  that  jurisdiction  had  not  been  properly  founded  against  them  by  the  arrest- 
ment of  their  property  in  the  hands  of  their  debtors  in  Scotland,  but  they  maintained 
that  the  jurisdiction,  thus  constituted  against  them,  ought  not  to  be  exercised ;  and  that 
the  cause  being  from  its  nature,  from  the  parties  between  whom  it  depended,  and  from 
the  subject-matter  of  the  suit,  one  which  was  appropriate  for  the  cognizance  of  a  foreign 
tribunal,  the  Court  ought  not  to  adjudicate  upon  it :  That,  further,  the  jurisdiction  under 
which  the  defenders  were  brought  into  Court,  by  arrestment  jurisdictionis /undanda 
causa,  not  being  founded  upon  any  of  the  ordinary  elements  out  of  which  [367]  juris- 
diction arises,  such  as  origin,  domicile,  or  real  estate,  but  being  in  its  nature  a  fictitious 
right  of  cognizance  introduced  entirely  in  favour  of  commerce,  it  ought  not  to  be  extended 
to  cases  not  falling  within  the  policy  of  the  fiction,  or  which  were  not  fitted  for  its 
exercise.^  The  allegation  that  the  defenders  were  possessed  of  heritable  property  in 
Scotland  was  denied. 

2.  That  the  debt  sued  for  being  an  English  debt,  and  no  interest  being,  by  the  law 
of  England,  chargeable  upon  it,  the  conclusions  to  that  effect  in  the  summons  were 
untenable.  The  contract  must  be  held  to  be  an  English  contract  The  party  with  whom 
the  author  of  the  pursuer  had  contracted  was  an  English  corporation,  domiciled  in 
London.  The  agents  of  the  company  in  Edinburgh  had  no  power  to  grant  policies  in 
Scotland.  The  policy  was  drawn  out  and  subscribed  in  England,  and  according  to  the 
forms  of  that  country.  Further,  there  being  no  place  of  payment  expressly  mentioned, 
London,  where  the  domicile  of  the  company  was,  must  be  held  to  be  the  locus  soluHoniSt 
and  the  law  of  England  the  law  that  must  regulate  and  control  the  obligation.' 

Another  plea  was  maintained  by  the  defenders,  which  it  is  unnecessary  further  to 
notice,  viz.  that  the  pursuer  had  not  produced  sufficient  evidence  of  his  title  to  the  sum 
in  the  policy. 

It  was  admitted  by  the  pursuer  that»  by  the  law  of  England,  interest  would  not  be 
due  upon  the  sum  in  the  poUcy. 

He  pleaded ; — 

1.  In  answer  to  the  argument  of  the  defenders  on  the  first  point,  he  referred  to  the 
under-noted  cases ;  *  and  further  contended,  that  the  leading  decisions  founded  on  by 

1  Brog's  Heir,  March  26,  1639,  (M.  p.  4816) ;  Bromley,  February  1682,  (M.  p. 
4817);  Yoet  ad  Pandectas,  2,  4,  22;  Cameron  v.  Chapman,  (16  S.  &  D.  p.  907); 
Vernor,  (M.  4768) ;  Dryden  t;.  Ainslie,  (M.  4844) ;  White  v.  Skene,  (M.  4844) ;  Grant 
t;.  Burrowes,  Elchies  voce  Executor,  21 ;  Douglas,  Heron,  and  Company  v.  Grants 
Trustees  (M.  4602) ;  Robertson,  (Hume's  Decisions,  p.  262) ;  Brown  t;.  Pahner,  Dec  7, 
1830,  (9  S.  &  D.  p.  224);  M'Master,  June  7,  1833,  (11  S.  &  D.  p.  685);  Young  i?. 
Bamage,  Feb.  16,  1838,  (16  S.  &  D.  p.  572) ;  Innerarity  v.  Gilmour,  March  7,  1840, 
(arUe,  VoL  IL  p.  813);  Don  and  Lippman,  (2  Sh.  &  M'L.  p.  782);  York  Building 
Company  v.  Cheswell,  February  14,  1792,  (M.  4528). 

«  Roger,  (M.  4507) ;  Lovat.  (M.  4512) ;  Watson,  (M.  4582) ;  Royal  Bank,  Jan.  20, 
1813,  (F.C.);  Rickman,  May  24,  1827,  (5  S.  &  D.  p.  653);  Story's  Conf.  of  Laws,  p. 
487);  Yoet,  De  Stat  9,  2,  14;  Don  and  Lippman,  supra;  Story,  pp.  366,  and  374, 
394,  2d  Edit. ;  Mills  v.  Albion  Company,  June  27,  1828,  (3  W.  &  S.  p.  218). 

^Ersk.  1,  2,  19;  Ferrie  v.  FairUe,  June  30,  1831,  (9  S.  &  D.  854);  Ashton, 
Hodgson,  and  Co.,  June  16,  1773,  (M.  4835) ;  Oswald,  Dec.  14, 1826,  (5  S.  &  D.  127); 
Bigby,  June  18,  1833,  (11  S.  &  D.  256);  Doudas,  June  30,  1831,  (9  S.  &  D.  856); 
Innerarity,  March  7,  1840,  {antSt  Vol.  II.  p.  813). 
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the  defendeis,  in  which  the  Court  had  not  exeicised  their  jarisdiction,  were  casee  falling 
peculiarly  under  the  [S68]  cognizance  of  the  foreign  courts,  and  bore  no  resemblance  in 
their  circumBtances  to  the  present  That  the  defenders'  domicile  was  not  ezclusiyely 
English,  as,  under  their  charter,  and  an  Act  of  Parliament  which  they  had  obtained,^ 
they  were  empowered  to  transact  business  **  in  all  parts  or  places  whatsoever  within  any 
of  his  Migesty's  dominions,  or  elsewhere,''  and  had  established  agencies  in  most  of  the 
principal  towns  of  the  kingdom.'  They  were  further  amenable  to  the  jurisdiction  of 
the  Scottish  Courts,  independently  of  the  arrestments  that  had  been  used  against  them, 
by  the  fact  of  their  possessing  heritable  property  in  Scotland. 

2.  That  the  contract  of  insurance  in  question  was  a  Scottish  contract.  Thomson, 
the  party  effecting  the  insurance,  was  a  domiciled  Scotchman.  The  application  was 
made  by  him  to  the  agent  in  Edinburgh  of  this  company,  having  their  head-office 
certainly  in  England,  but  possessing  powers,  under  their  Act  of  Parliament,  to  carry  on 
their  business  in  any  part  of  the  United  Kingdom.  It  was  not  maintained,  on  the  part 
of  the  pursuer,  that  the  Edinbui^h  agents  possessed  power  to  effect  this  insurance  with- 
oat,  in  the  first  instance,  consulting  their  constituent.  But  Thomson  held  no  communi- 
cations with  the  London  office,  or  with  any  one  but  their  agents  in  Edinburgh.  He 
never  left  Scotland  to  effect  his  insurance.  The  policy,  when  drawn  out,  was  sent,  not 
to  Thomson,  but  to  the  Edinburgh  agents,  who,  whatever  might  have  been  the  case 
when  they  had  .first  received  the  proposal,  and  before  they  had  communicated  with 
London  on  the  subject,  were  at  all  events  then  in  possession  of  power  to  conclude  the 
contract  with  the  party  negotiating  the  insurance.  Although  the  policy  might  have 
been  signed  in  London,  it  was  not  delivered  there.  After  having  been  signed  and  sealed 
by  the  directors  of  the  company  in  London,  it  remained  still  an  incomplete  contract. 
To  render  it  a  complete  and  binding  bilateral  obligation,  it  required,  besides  the  engage- 
ment on  the  part  of  the  company,  delivery  to,  and  acceptance  by  the  insured.  No 
completed  contract  existed  till  the  policy  was  delivered  to  Thomson  in  Scotland. 
Scotland  was  therefore  the  loeiu  caniractus^  and,  in  the  absence  of  any  stipulation  in 
the  contract  with  regard  to  a  Iocub  soltUionis,  the  law  of  that  country  must  regulate  the 
contract,  and  all  questions  arising  out  of  it.  There  being  no  locus  soliUionis  fixed,  the 
sum  in  the  policy  was  payable  wherever  the  stock  or  funds  of  the  corporation  could  be 
found. 

It  was  questionable  whether  this  company,  having  authority  under  their  Act  of 
Parliament  to  transact  business  in  any  part  of  the  kingdom,  [369]  were  to  be  held  as 
possessing  an  exclusively  English  domicile.  But,  on  the  supposition  that  this  were  the 
case,  having  agencies  in  Scotland,  they  were  precisely  in  the  situation  of  a  foreigner 
coming  to  the  country,  either  personally  or  by  an  agent,  aud  entering  into  a  contract 
here.  Such  contract  would  be  held  to  be  a  Scottish  contract.^  By  the  law  of  Scotland, 
which,  as  the  law  of  the  locus  contractus^  must  be  held  to  regulate  the  contract,  the 
pursuer  was  entitled  to  recover  interest  upon  the  sum  in  the  policy. 

The  Lord  Ordinary  reported  the  case  upon  minutes  of  debate.^ 

1  Dated  29th  April  1721,-36  Geo.  IIL  c.  26. 

>  Bishop  V.  Mersey  and  Clyde  Navigation  Company,  Feb.  19, 1830,  (8  S.  &  D.  558) ; 
St.  Patrick  Assurance  Company  v,  Brebner,  Nov.  14,  1829,  (8  S.  &  D.  51). 

>  Story's  Confl.  of  Laws,  Edition  1841,  §§  274,  278,  285. 

4  c<  ^oxB. — In  this  case,  an  assurance  was  effected  by  a  person  in  Edinburgh,  through 
the  medium  of  the  Edinburgh  agent  of  the  Corporation  of  the  Royal  Exchange  Assur- 
ance in  London,  on  the  life  of  a  Scotchman.  It  was  afterwards  acquired  by  the  pursuer, 
who,  though  resident  in  England,  has  brought  this  action  against  the  defenders  in 
this  Court 

"  The  questions  which  occur  for  decision  are,  1st,  Whether  the  Court  of  Session  has 
jurisdiction ;  2d,  Whether  the  pursuer  has  produced  a  sufficient  title  to  persist  in  the 
action ;  and,  on  the  merits.  Whether  the  defenders  can  be  called  upon  to  pay  interest ; 
which  turns  on  the  more  important  and  difficult  question.  Whether  the  debt  is  to  be 
considered  as  an  English  debt,  arising  out  of  an  English  contract,  or  a  Scotch  debt, 
arising  out  of  a  Scotch  contract,  no  interest  being  due  by  the  law  of  England. 

''  It  does  not  appear  to  the  Lord  Ordinary  that  the  action  can  be  held  to  be  incom- 
petent in  this  Court ;  at  the  same  time,  if  the  contract  is  to  be  viewed  as  an  English 
contract^  diere  are  certainly  strong  grounds  in  expediency  for  holding  that  a  question 
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After  hearing  further  argument  at  the  bar  upon  the  eecond  of  the  above  pointB,  the 
case  was  adviaed  of  this  date. 

LoBD  JusTiOB-CiiBBK. — ^Various  points  have  been  pleaded  by  the  defenders.  The 
first  was,  that  this  Court  is  not "  the  proper  or  competent /orum  to  entertain  the  action." 
But  this  plea,  when  more  fully  explained  in  the  argument  in  the  cases,  comes  to  this — 
that  the  Scotch  Court  is  inappropriate  for  the  cognizance  of  the  subject-matter  of  the 
action. 

I  agree  that  there  may  be  cases  in  which,  although  the  jurisdiction  is  undoubted, 
courts  may  stay  proceedings,  in  order  that  the  parties  may  try  the  questions  in  the 
[370]  tribunals  of  another  country,  which  are  more  fitted  for  the  determination  of  the 
same.  The  first  questions  raised  as  to  the  Queensberry  leases  occurred  in  the  Court  of 
Chancery ;  and  although  the  jurisdiction  of  that  Court  was  held  to  be  quite  competent 
to  try  the  matters  then  raised,  (not  reductions  of  course,)  yet  Lord  Eldon  stayed  pro- 
ceedings until  the  questions  could  be  more  fully  and  more  appropriately  tried  in  the 
courts  of  Scotland.  This  Court  has  taken  the  same  course.  But  ike  propriety  of  this 
course  does  not  depend  upon  want  of  jurisdiction  to  entertain  the  action.  The  juris- 
diction in  this  case  is  constituted  in  a  manner  sufficient  for  all  the  purposes  of  the  action, 
and  for  the  remedy  sought  When  jurisdiction  by  means  of  arrestment  is  competently 
founded,  in  circumstances  in  which  the  arrestment  of  funds  may  be  validly  used,  in 
order  to  subject  the  party  to  the  jurisdiction  of  the  Scotch  Court,  I  apprehend  the  juris- 
diction, once  effectually  constituted  in  thai  manner,  is  as  extensive  in  its  scope  and 
operation  as  jurisdiction  arising  from  any  other  source,  although  its  execution  and 
implement  may  be  limited.  If  the  question  is  not  one  in  which  the  Court  has  proper 
junsdiction,  the  arrestment  will  not  give  it;  but  neither  will  personal  service  and 
residence,  as  in  cases  of  administration  and  accounting,  under  wills  to  be  executed  in  a 
foreign  country.  But  if  the  Court  has  otherwise  proper  cognizance  of  the  subject-matter 
of  the  suit,  the  jurisdiction  to  decide  will  not  be  narrowed  by  the  way  in  which  juris- 
diction is  constituted.  It  is  as  extensive  when  constituted  by  arrestment  as  by  personal 
service  and  domicile,  if  the  cause  of  action  is  competent  at  all  in  a  Scotch  Court  The 
party  is  amenable  to  the  Scotch  Courts  in  the  one  case  as  well  as  the  other ;  and  if  we 
can  entertain  the  ground  of  action,  our  jurisdiction  is  the  same  in  both  cases,  though  its 
consequence  extends  only  to  the  funds  attached.  I  had  occasion  to  state  that  view  in 
White  V,  Briggs,  June  8,  1843 ;  and  I  advert  to  the  point  now,  because,  in  the  able 
argument  of  Mr.  Moncreiff,  there  is  an  inaccurate  use  made  of  the  opinions  of  the  con- 
sulted Judges  in  Cameron  v.  Chapman,  March  9,  1838,  against  which  I  am  anxioos 
to  guard. 

The  question  to  which  that  opinion  was  directed,  was  as  to  the  competency  of  creaHng 
jurisdiction  at  all  by  arrestment,  in  the  circumstances  which  there  occurred,  by  a  sort  of 
transference  through  the  medium  of  a  new  arrestment,  after  the  death  of  the  original 
defender.  It  was  held  that  this  was  a  novel  procedure,  and  that  jurisdiction  founded 
on  the  effect  of  arrestment  was  only  to  be  sustained  in  cases  in  which  practice  had 
sanctioned  it ;  but  no  question  was  raised  as  to  the  extent  of  the  juriediction^  \f  effectually 
and  competently  constituted  by  arrestment,  in  the  circumstances  in  which  tiie  arrestment 

between  two  parties,  both  of  them  English,  should  have  been  tried  in  the  English  courts. 
It  appears  to  the  Lord  Ordinary,  that,  although  there  was  an  Edinburgh  agent  who 
transacted  the  proposal,  it  was  truly  an  English  assurance,  and  made  by  the  English 
company  in  London. 

*'  The  question,  Whether  the  contract  of  assurance  was  to  be  considered  as  a  Scotch 
or  an  English  one,  would,  however,  have  stood  on  the  same  footing  if  the  question  had 
been  brought  by  the  Scotchman  who  originally  effected  the  insurance.  It  is  therefore 
one  of  very  great  and  general  importance,  and  of  great  nicety.  The  House  of  Lords^  in 
one  case  (Albion  Life  Insurance  Company  v.  Mills,  27th  June  1828,  W.  and  S.  lEL), 
held,  that  a  policy  entered  into  by  an  English  company  established  in  London,  through 
their  agent  in  Glasgow,  was  to  be  considered  as  a  Scotch,  and  not  as  an  English  contract 
But»  in  that  case,  the  company  had  a  regular  establishment  and  office  at  Glasgow,  with 
whom  the  assurance  was  effected.  The  Lord  Ordinary  is  therefore  disposed  to  think 
that  the  cases  are  different,  but  they  certainly  approach  very  nearly ;  and,  from  the 
geheral  importance  of  the  question,  he  felt  it  his  duty  to  report  it  to  &e  Coiut" 
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was  used  foi  that  purpose.  This  distinctioii  is  of  great  practical  importance,  and  there- 
fore I  wish  to  be  understood  as  not  admitting  that  the  cases  referred  to,  which  related 
exclusively  to  the  competency  of  constituting  jurisdiction  to  any  effect  whatever  by 
arrestment  of  funds,  apply  in  any  manner  to  the  separate  question,  whether,  if  jurisdic- 
tion is  effectually  and  competently  constituted  by  such  arrestment,  the  jurisdiction  is 
not  as  complete  to  try  all  questions  between  the  parties  as  if  the  jurisdiction  arose  in 
any  other  way.  But  I  agree,  on  the  other  hand,  that  as  jurisdiction  created  by  arrest- 
ment is  necessarily  limited  in  execution,  cases  may  more  frequently  occur  in  such  actions, 
in  which  proceedings  ought  to  be  stayed  until  the  questions  are  tried  in  tribunals  which 
are  more  appropriate,  exactly  because  the  execution  can  be  more  complete  and  more 
appropriate  to  the  nature  of  the  demand,  or  interests  at  issue. 

[971]  But  is  this  a  case  in  which  such  course  of  procedure  is  in  any  degree  called 
fort  When  the  nature  of  this  action  is  looked  to,  it  is  a  simple  demand  for  a  sum  of 
money,  founded  upon  a  contract  well-known  in  the  law  of  adl  countries.  If  it  is  an 
TCngliHli  contract,  then  the  law  of  England,  on  any  point  as  to  this  contract  in  which  it 
may  differ  from  our  own,  can  be  easily  ascertained.  It  is  not  easy  to  figure  any  cause  of 
action  against  a  foreigner,  not  arising  in  Scotland,  of  more  easy  extrication.  To  refuse 
to  entertain  this  action,  on  the  ground  that  it  might  be  more  appropriately  tried  in 
England,  would  really  render  jurisdiction  by  arrestment  of  funds  of  no  use  to  the 
inhabitants  of  Scotland,  in  the  larger  class  of  actions  in  which  it  is  resorted  to. 

I  have  no  doubt  that,  as  on  t^e  one  hand  the  jurisdiction  is  clear,  so  there  is  no 
reason  for  not  proceeding  with  the  action. 

On  the  second  point — the  objections  to  the  title  of  the  pursuer — I  have  very 
attentively  gone  over  all  the  different  steps  of  the  transmission,  and  am  quite  satisfied 
that  the  objections  must  be  repelled.  It  would  be  tedious,  and  really  unnecessary,  to 
enter  into  tiLis  matter  in  detail 

The  third  question  arises  in  consequence  of  an  alleged  difference  between  the  law  of 
Scotland  and  England,  in  so  far  as  it  is  averred,  that  by  the  law  of  England  no  interest 
is  due  on  the  sum  payable  under  the  policy ;  and  hence  the  question,  Is  this  contract  to 
be  regulated  by  the  kw  of  England,  or  of  Scotland,  in  matters  relating  to  its  nature, 
and  &e  liabilities  under  it  1 

The  parties  do  not  substantially  differ  as  to  the  principles  by  which  this  question 
ought  to  be  decided.  It  is  in  the  application  of  these  principles  to  the  case  that  they 
differ. 

Neither  do  they  now  differ  as  to  the  facts  of  the  case — the  facts  accompanying  the 
completion  of  the  contract  On  the  one  hand,  it  was  distinctly  admitted  as  the  basis  of 
the  argument)  and  the  admission  ought,  I  think,  to  be  recorded  in  our  interlocutor,  that 
the  agent  of  this  company  in  Edinburgh  had  no  power  to  accept  and  take  risks  without 
reference  to  the  head-office,  and  that  they  determined  on,  and  accepted  the  same — the 
proposals  being  only  transmitted  by  him  with  his  own  opinion  as  to  the  propriety  of 
acceptance.  On  the  other  hand,  it  was  admitted  that  the  policy,  when  completed,  was 
sent  by  the  office  in  London  to  their  agent  here,  and  that  the  policy  was  delivered  by 
him  to  the  insured,  and  the  premium  paid  simul  est  sernd. 

These  are  the  material  and  leading  facts  extraneous  of  the  deed. 

On  that  state  of  facts,  it  does  not  admit  of  dispute  that  neither  party  was  bound — 
that  is,  the  contract  was  not  completed — until  the  policy  was  delivered,  and  the 
premium  paid.  The  agent  had  clearly  authority,  although  not  expressed  in  instructions, 
to  retain  and  withhold  delivery,  if  any  thing  material  had  come  to  his  knowledge :  the 
insured  was  entitled  to  change  his  mind,  having  only  made  a  proposal  for  ineurance. 

But  what,  then,  in  point  of  law  ] 

The  party  in  Scotluid  wishes  to  insure  a  life  with  a  London  company,  and  his  pro- 
posal is  transmitted.  He  must  receive  a  policy  in  English  form,  executed  and  binding 
by  the  forms  necessary  by  the  law  of  England.  That  he  contemplates  and  means: 
to  that  effect  he  is  entitled,  if  his  offer  is  accepted,  the  Scotch  agent  not  undertaking, 
and  not  being  entitled  to  bind  the  company. 

Tjien,  further,  it  is  this  London  company  who  are  to  assure  him  on  the  risk. 

[872]  Although  the  life  may  be  in  Scotland,  or  the  party  insuring  it,  yet  it  is  an  under- 
taking in  England — the  company  do  the  business  of  insurance  there :  there  they  under- 
take the  risks— there  they  insure,  so  far  as  the  business  has  locality.  The  corporation 
is  bound  there,  and  its  stock  and  funds.    The  contract  has  no  analogy  to  that  of  an 
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order  sent  to  London  for  goods,  to  be  deliveied  by  the  London  bouse  in  Scotland.  The 
deliyery  of  the  policy  is  only  the  delivery  of  the  document  of  debt,  by  which  each 
becomes  mutually  bound,  and  by  which  the  assured  holds  the  proof  of  the  obUgatioa. 
But  the  thing  done  is  to  insure  in  England ;  and  that  the  company  does. 

Hence,  what  was  to  be  obtained  was  a  deed  binding  this  corporation  by  the  forms 
of  the  law  of  England,  valid  and  effectual  against  a  corporation  fixed  in  London,  doing 
its  business  there,  and  doing  this  business  there — viz.  insuring  in  England  this  life. 

Further,  the  corporation,  fixed  in  London,  and  having  its  stock  there,  being  bound, 
the  proper  place  of  payment  was  London  It  is  said  the  sum  was  payable  every  where ; 
— in  one  sense  that  is  true,  if  you  can  obtain,  as  by  the  law  of  Scotland,  jurisdiction  to 
enforce  payment  But  when  the  place  of  payment  contemplated  by  the  contract  is 
looked  to,  I  think  that  is  necessarily  England.  But  here  I  must  add,  that  I  do  not  look 
to  the  mere  payment  of  the  sum  due  at  the  termination  of  the  life  as  the  only  element 
under  this  particular  contract  in  deciding  in  what  country  is  the  place  of  performanoe. 
I  think  the  proper  performance  of  this  contract  is  the  continued  assurance  of  the  life 
and  undertaking  of  the  risk,  as  well  as  the  payment  of  the  sum  at  the  close  of  the  life, 
and  that^  in.  my  opinion,  was  in  England.  I  say  nothing  as  to  the  place  where  the 
premiums  were  to  be  payable,  for  the  office  might  be  bound  by  an  undertaking  implied 
in  their  previous  practice,  (of  which  we  know  nothing,)  if  of  long  continuance,  to  have 
an  agent  in  Scotland  to  receive  the  premiums  under  policies  once  entered  into^  for  the 
convenience  of  parties,  and  might  not  be  entitled  to  abandon  that  agency  as  to  current 
policies.     I  avoid  that  point  as  not  necessary  to  the  case. 

Then,  first,  the  contract  must  be  in  the  form  required  by  the  law  of  England ;  and 
why  f  Because  it  was  an  English  contract  that  was  in  view,  binding  a  corporation  fixed 
in  England,  and  doing  business  there. 

Secondly,  if  the  English  law  of  insurance  had  bound  the  company  to  an  extent 
beyond  what  a  similar  contract  imported  in  Scotland,  is  there  any  ground  on  which  this 
company  could  have  contended  for  a  liability  more  limited  than  the  law  of  England 
imported — the  law  of  the  place  where  they  insure  ?  Or  if  certain  words  in  their  policj 
had  a  fixed,  settled  meaning  in  favour  of  the  assured  by  the  law  of  England,  and  a 
different  meaning  by  the  law  of  Scotland,  would  the  company  not  be  bound  to  the 
extent  of  the  law  of  England,  and  the  interpretation  of  the  terms  regulated  by  the  law 
of  England  ?  That  law  clearly  must  have  regulated  the  interpretation  of  the  contiacL 
The  same  views  clearly  require  that  the  same  law  must  decide  the  measure  of  their 
liability,  whether  in  the  sum  with  its  profits,  or  in  the  simple  sum. 

The  only  point  being  the  application  of  very  important  principles  certainly,  bat 
principles  clear  from  all  doubt,  and  perfectly  consistent^  it  seems  to  be  unnecessaiy  to 
enter  into  any  general  statement  in  regard  to  them. 

Lord  Mbdwtn. — This  assurance  may  have  been  completed  by  delivery  in  Scotland, 
but  it  was  proposed  to  an  English  corporation,  agreed  to  and  granted  by  [373]  thenif  and 
signed  and  executed  in  England.  The  locus  soltUumia  must,  I  think,  be  held  to  have 
been  in  England.  What  might  be  the  case  with  regard  to  interest,  if  the  person  liable 
to  perform  the  contract  had  come  to  this  country,  settled  here,  and  was  amenable  to  our 
CSourts  alone,  I  do  not  mean  to  conunit  myself.  But  this  state  of  fact  is  clearly  not 
applicable  to  the  present  case,  when  the  defenders  are  brought  here  by  the  peculiar  form 
of  proceeding  of  arrestment  to  found  jurisdiction,  I  think  that  the  privilege  will  go  no 
further  than  to  make  the  process  competent  here,  and  will  give  no  right  to  what  would 
not  be  competent  in  the  proper  forum — the  only  effect  being  to  give  right  to  sue  here, 
instead  of  going  to  England. 

Lord  Monoreiff. — 1.  I  can  have  no  doubt  that  this  Court  has  jurisdiction,  in 
virtue  of  the  arrestment  of  the  funds  of  the  defenders  in  Scotland  ad  fimdandam  juris- 
dicHonemy  to  entertain  and  give  judgment  in  the  present  action.  That  form  of  process 
has  been  long  established  in  our  law,  and  is  in  daily  practice.  And  it  applies  to  the 
precise  case  of  actions  against  defenders  domiciled  in  another  country,  and  founded  on 
personal  contracts,  however  clearly  entered  into  or  concluded  in  that  other  countiy. 
The  very  purpose  of  it  is  to  establish  jurisdiction  in  the  Courts  of  this  country,  where 
there  would  be  no  jurisdiction  without  such  arrestment.  It  appears  to  me^  therefore,  that 
the  argument  of  the  defenders  on  this  point  cannot  be  sustained ;  and  considering  the 
rule  of  the  law  of  Scotland  on  the  subject  to  be  perfectly  fixed  and  settled,  and  the 
application  of  it  to  the  present  case  to  be  very  clear,  and  seeing  no  cause  which  would 
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justify  HB  in  refuaing  to  exercise  the  jarisdiction  so  founded,  I  do  not  think  it  necessary 
to  go  deeper  into  the  discussion* 

2.  I  am  also  of  opinion,  that  the  title  of  the'pursuer  as  assignee  to  the  policy  of  insur- 
ance sued  on  is  sufficiently  established.  I  may  not,  perhaps,  be  surprised^  that  the 
defenders  should  have  had  some  hesitation  in  this  matter,  considering  the  multifarious 
interests  and  transactions  inyolyed  in  the  deduction  of  the  transmissions  from  the 
original  holder  of  the  policy,  Mr.  Thomson.  But  in  the  end  I  think  it  is  made  clear, 
that  the  title  to  sue  for  fulfilment  of  the  obligation  expressed  in  this  policy  is  effectually 
Tested  in  the  pursuer. 

3.  But  the  material  and  important  question  raised,  is  on  the  third  question  argued 
in  the  papers,  on  which  we  have  had  full  and  able  pleadings  at  the  bar.  Though  the 
jurisdiction  in  this  Court  may  be  well  and  effectually  founded,  and  though  the  pursuer 
may  have  a  clear  title  to  insist,  it  must  still  remain  to  be  considered  by  what  law  the 
case  is  to  be  judged  of,  in  so  far  as  there  may  be  a  difference  between  the  law  of  England 
and  the  law  of  Scotland,  concerning  the  construction  or  effect  of  the  contract  constituted 
by  the  policy  sued  on.  The  action  is  libelled  on  a  policy  of  insurance  granted  by  the 
corporation  of  the  Royal  Exchange  Assurance  Company  of  London,  executed  under  the 
seal  of  that  corporation ;  and  we  have  it  admitted  on  the  record,  as  matter  of  fact,  that 
there  is  this  difference  between  the  law  of  England  and  the  law  of  Scotland,  that  whereas 
by  the  latter  the  insured  would  be  entitled  to  demand  interest  on  the  principal  sum 
engaged  to  be  paid  on  the  emergence  of  the  stipulated  condition  or  events  from  some  date 
thereafter^  no  such  interest  is  exigible  according  to  the  former  law.  The  practical 
question  is,  Whether  we  are  to  give  decree  for  interest  or  notf  If  we  must  follow  our 
own  lawy  we  must  find  interest  due ;  but  if  we  are  satisfied  that  the  law  of  England 
ought  to  rule  the  question,  no  interest  can  be  awarded.  This  is  a  ques-  [374]  -tion  of 
international  law  which  ought  to  be  decided  in  the  same  way,  in  whatever  court  judg- 
ment on  the  policy  is  asked. 

There  can  scarcely  be  any  difference  of  opinion  among  us  as  to  the  principle  on  which 
this  question  ought  to  be  determined ;  neither  do  I  see  any  ground  for  considering  this 
case  as  such  a  mixed  case  as  to  raise  any  difficulty  as  to  the  application  of  the  principle, 
if  we  be  once  satisfied  on  the  matter  of  fact  to  which  it  is  to  be  applied.  If  the  locm 
eontradus^  and  also  the  locus  aoluHanis,  are  ascertained  to  be  in  one  country,  the  law  of 
that  country  must  rule  all  questions  touching  the  effect  of  the  contract ;  and  if  the  locus 
soiutioms  were  determined  to  be  different  from  the  locu&  corUradus,  the  law  o{  the  place 
in  which  performance  is  stipulated  to  be  made  must  govern.  I  take  these  propositions 
to  be  clear  in  principle,  and  on  all  authority ;  and  it  is  further  very  clearly  laid  down, 
that  if  no  place  of  payment  be  expressed,  it  shall  be  presumed  to  be  in  the  place  where 
the  contract  is  made— Storie,  §  295 — a  passage  directly  applicable  to  the  very  question 
of  the  obligation  for  interest. 

Taking  these  principles  to  be  settled,  the  question  here  is,  Where  was  the  contract 
sued  on  constituted?  And  what  is  the  place  of  payment  or  performance  under  it?  It 
has  been  urged  on  us  with  great  ability,  that  this  should  be  regarded  as  a  contract  made 
in  8<k>tland9  and  that  no  locm  soLutioniB  being  fixed,  it  is  payable  every  where  or  in 
any"  place  where  the  stock  of  the  corporation  can  be  found.  The  last  point,  viz.  the 
place  of  performance  contemplated,  might  be  sufficient  for  judgment ;  but  the  first 
question,  on  which  the  other  may  materially  depend,  is.  What  is  the  legal  place  of  the 
contract  ? 

The  only  contract  in  the  present  case  is  that  which  is  constituted  by  the  policy 
executed  by  the  proper  officers  of  the  corporation,  clearly  in  London.  For,  though  no 
date  or  place  is  in  the  body  of  it,  it  is  clear,  as  matter  of  fact^  that  it  was  framed,  and 
signed  and  sealed  in  London,  and  then  transmitted  to  the  agent  in  Edinburgh.  Now,  I 
apprehend  that  the  mere  circumstance  of  this  contract  having  been  transmitted  through 
or  by  the  hands  of  an  agent  in  Edinburgh,  cannot  have  the  effect  of  changing  that  which 
was  in  its  nature  essentially  an  EngUsh  contract^  made  under  the  law  of  England,  into 
a  Scotch  contract^  to  be  ruled  in  its  nature,  construction,  and  effects  by  the  law  of 
Scotland.  I  subscribe  entirely  to  the  doctrine  delivered  by  the  Lord  Chancellor 
Lyndhuiat  in  the  case  of  Mills  v,  Thib  Albion  Insurance  Company.^  I  apprehend  that, 
in  that  judgment,  the  law  is  laid  down  with  very  great  discrimination.    But  it  lay  at  the 

1  3  W.  &  S.  p.  233. 
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bottom  of  that  case,  that  the  agents  established  by  the  Albion  Company  not  only  had 
power  to  enter  into  contracts  in  Scotland  to  bind  the  company,  but  that  they  actually 
did  enter  into  such  a  contract ;  and  that  it  was  on  that  contract^  and  not  on  any  policy 
executed  in  England,  that  the  action  was  founded,  and  expressly  libelled.  See  the 
material  passage  in  the  Lord  Chancellor's  speech,  p.  233,  "  Here  is  a  contract,"  &c.  In 
speaking  of  agents,  he  supposes  they  had  power. 

It  is  clearly  implied  in  this  opinion,  that  if  the  material  facts  on  which  it  proceeds 
did  not  exists  but  the  ^ts  were  the  reverse,  the  law  of  such  a  case  most  also  be  die 
reverse.  If  a  policy  made  in  England  is  the  ground  of  action ;  if  the  agents  in  Scotland 
had  no  power  to  make  a  contract  there,  and  did  not  enter  [376]  into  any  contract ;  if 
the  sum  stipulated  to  be  paid  was  payable  in  London ;  the  result  must,  on  the  same 
principle,  be,  that  the  contract  is  English,  and  must  be  ruled  by  the  law  of  England. 
And  I  apprehend  that  it  is  so  in  the  present  case. 

Lord  Cookbubn. — In  the  first  place,  I  think  that  the  objections  taken  to  the 
pursuer's  title,  into  the  details  of  which  it  is  not  necessary  to  go,  have  all  been 
sufficiently  answered,  or  obviated. 

In  the  second  place,  I  think  that  the  arrestment  has  founded  a  jurisdiction  over  the 
cause  in  this  Court.  This  is  scarcely,  or  not  at  all,  disputed ;  but  the  plea  is,  that,  in 
the  circumstances,  it  is  proper  for  this  Court  to  decline  judging  of  the  case,  which  is 
English  in  its  nature,  and  to  send  it  to  be  disposed  of  in  that  countiy.  I  am  not  of 
this  opinion.  There  are  occasions  on  which  we  Imve  followed,  and  may  hereafter  follow, 
this  course.  But  all  of  these  have  been  occasions  on  which  the  individual  case  brought 
here  involved  the  claims  of  English,  or  other  foreign  parties ; — as  where  decree  has  been 
demanded  here  for  a  part  of  a  foreign  executry. 

In  these  cases,  even  when  we  have  had  jurisdiction  over  the  individual  matter 
brought  before  us,  yet^  seeing  that  foreign  competition,  over  which  we  had  no  jurisdic- 
tion, was  implicated,  we  have  refused  to  compel  other  strangers  to  come  here,  and  have 
sent  the  whole  to  the  proper  native /<7rum.  There  is  nothing  in  the  present  case,  which 
is  a  detached  and  single  daim,  to  require  such  a  step. 

In  the  thiid  place,  I  am  quite  clear  that  this  was  an  English  contract^  and  therefore 
that  interest  is  not  due. 

It  is  admitted  now  (though  the  reverse  be  alleged  in  the  record,)  that  the  agent  who 
acted,  to  a  certain  extent,  for  the  defenders  in  Edinburgh,  had  no  power  to  complete 
insurances.  He  was  a  mere  hand  to  transmit,  very  probably  with  his  opinion  of  tliem, 
proposals,  and  to  receive  and  deliver  policies.  He  did  nothing  that  might  not  have  been 
done  by  the  post-office ;  yet  this  was  all  that  was  Scotch  in  the  transaction.  It  is  said 
that  it  is  delivery  that  completes  such  a  contract,  and  that  here  the  delivery  was  in 
Edinburgh.  True ;  but  what  was  delivered  f — an  English  contract — a  policy  granted  by 
a  company  having  its  place  of  business  in  London,  executed  according  to  the  forms  of 
the  law  of  England,  and  bearing  no  reference  to  any  foreign  loeua  aolutumis^  either  of 
the  premium  or  of  the  sum  insured.  The  delivery,  or  the  acceptance  of  such  a  deed,  did 
not  make  it  express  a  contract  according  to  the  law  of  France,  America,  Holland, 
(Germany,  or  wherever  the  insurer  happened  to  receive  the  ipmm  corpus  of  the  writing. 
It  has  also  been  said  that  England  was  not  the  stipulated  paying  price.  I  think  it  was. 
England  is  not  set  forth  as  the  locus  aoluHonts  in  words.  But  neiUier  is  any  other  place. 
But  the  locu8  eontractm  is  the  locus  soltUianiSj  by  legal  implication,  where  no  opposite 
understanding  appears. 

In  short,  I  can  scarcely  conceive  a  contract  more  entirely  devoid  of  all  Scotch 
features,  or  one  more  deeply  impressed  by  all  the  features  of  England. 

The  Court  accordingly  pronounced  this  interlocutor : — <'  Repel  the  first  two  pleas 
stated  in  the  record  by  the  defenders.^    In  regard  to  the  third  [376]  plea,  in  respect  it  was 

1  «  The  pleas  stated  by  the  defenders  in  the  record  were  in  these  terms : — 

**  1.  Under  the  circumstances  stated  this  Court  does  not  constitute  the  proper  or 
competent /orum  to  entertain  this  action,  nor  are  the  defenders  bound  to  plead  to  the 
condusions  of  it. 

''  2.  The  pursuer  has  not  produced  sufficient  evidence  of  his  title  to  pursue  for,  or 
uplift  the  money  due  under  the  foresaid  policy. 

"  3.  The  debt  sued  for  being  an  English  debt,  and  no  interest  being,  by  the  law  of 
England,  chargeable  thereon,  the  conclusion  for  interest  in  the  summons  is  untenable." 
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ezpiesaly  admitted  at  the  bar,  that  it  was  to  be  taken  that  the  agent  of  the  defenders 
had  no  authority  to  accept  risks,  and  to  conclude  contracts,  binding  the  corporation, 
snstain  the  third  plea ;  and  as  it  is  further  admitted,  that  by  the  law  of  England 
interest  is  not  due  on  tibe  sum  payable  under  this  policy,  and  as  the  principal  sum  is 
admitted  to  be  due,  decern  for  the  amount  thereof,  and  find  no  expenses  due  to  either 
party. 


No.  47.  Vlii.  Dxmlop  376.     14  Jan.  1846.    2nd  Div.— Lord  Murray. 

James  Hkddle,  Pursuer. — 0.  G,  Bell — Manoreiff. 
James  Baikie,  Defender. — Bidherfurd — Marshall. 

Res  Judicata — Proeess — Abandonment  of  Action — Defences, — ^The  pursuer  of  an  action, 
concluding  for  implement  of  an  alleged  agreement  to  grant  him  a  lease  of  a  farm  for 
nineteen  years,  and  for  declarator  that  such  a  lease  should  be  executed  and  be  binding, 
gave  in  a  minute  passing  from  this  conclusion,  but  reserving  to  himself  his  action  of 
damages  for  breach  of  the  agreement ;  a  judgment  was  upon  this  pronounced,  which 
bore  to  proceed  '*  in  respect  of  the  minute,"  and  ^^  sustained  the  defences  against  the 
declaratory  conclusions  of  the  libel  for  a  lease  of  nineteen  years,"  the  defences  being 
(inter  alia)  that  the  defender  had  never  agreed  to  grant  a  lease  to  the  pursuer ; — 
Held,  that  this  judgment  was  not  res  judicata  barring  the  pursuer  from  insisting  in 
an  action  of  damages  founded  on  the  same  allegation  of  the  agreement  to  grant  a 
lease,  the  conclusion  of  the  second  action  being  expressly  for  damages  for  breach  of 
the  alleged  agreement. 

Proeess — Esgpenses — Appeal, — Where  a  party  had,  in  an  appeal  to  the  House  of  Lords, 
obtained  a  reversal  of  a  judgment  pronounced  against  him  in  the  C!ourt  of  Session, — 
Held  that  he  could  not  competently  claim  in  an  action  of  damages  as  an  item  of  loss 
sustained  by  him,  his  expenses  in  the  appeal,  which,  according  to  the  practice  of  the 
House  of  Lords,  had  not  been  awarded  to  him. 

James  Heddle  raised  an  action  against  Mr.  Baikie  of  Tankemess  for  reduction  of  a 
decree  of  removing  from  the  farm  of  Binnibister,  which  had  been  occupied  by  him  as 
tenant ;  setting  forth,  that  he  had  made  an  agreement  with  Mr.  Baikie,  the  landlord,  to 
take  the  farm  upon  a  lease  for  nineteen  years,  and  had  entered  upon  the  possession  of 
it;  that  he  had  executed  the  necessary  repairs  upon  the  houses  on  the  farm,  in  terms 
of  the  agreement  which  had  been  made  between  him  and  the  land-  [377]  -lord,  by  which 
these  repairs  were  to  be  ascertained  by  the  report  of  valuators,  and  an  cJlowance  made  to 
ttie  tenant  for  the  expense  of  making  them,  and  had  also  made  other  improvements 
upon  the  farm ;  and  that  a  lease  for  nineteen  years,  upon  the  terms  and  conditions 
agreed  on,  had  been  prepared  and  extended,  but  the  defender,  Mr.  Baikie,  had  refused 
to  sign  and  deliver  it  to  him. 

^e  conclusions  were, — "  Therefore,  the  said  defender  ought  and  should  be  decerned 
and  ordained,  by  decreet  of  the  Lords  of  our  Council  and  Session,  to  exhibit  and  produce 
before  our  said  Lords  the  advertisement  or  notice  of  lease,  valuation  of  repairs,  and  the 
lease,  or  extended  lease,  of  the  foresaid  farm,  all  before  mentioned,  with  the  other  papers 
relative  to  the  foresaid  farm  and  lease  thereof ;  and  the  said  defender  ought  and  should 
be  also  decerned  and  ordained  to  sign,  execute,  and  deliver  the  foresaid  lease  to  the 
pursuer,  for  the  space  and  upon  the  conditions  before  mentioned  and  agreed  to ;  or  at 
least  to  enter  into  a  lease  with  the  pursuer,  for  the  space  of  nineteen  years  from  and 
since  the  term  of  Martinmas  1824,  at  the  rent,  and  upon  the  terms  and  conditions 
before  specified,  and  containing  the  usual  and  necessary  clauses,  the  pursuer  being  always 
ready  to  sign  or  enter  into  such  lease,  provided  the  same  is  conformable  to  the  agreement, 
and  to  the  practice  of  the  country ;  and  in  the  event  of  the  defender  withholding,  or 
Mling  to  exhibit  and  produce  all  or  any  of  the  foresaid  writings,  in  manner  and  for  the 
purpose  aforesaid,  or  of  his  refusing  or  failing  to  execute  and  deliver,  or  to  enter  into  a 
lease  upon  the  terms  and  conditions  agreed  to  as  aforesaid,  it  ought  and  should  be  found 
and  declared,  by  decreet  foresaid,  that,  in  respect  of  the  foresaid  bargain  or  agreement 
of  lease,  valuation  of  repairs,  preparation  of  lease,  entry  to  the  &rm,  possession  following 
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iheieon,  'buildingB  erected,  and  agricnltnnl  impTOYementB  made  as  afoieaaid,  the  pnnaer 
is  entitled  to,  and  ought  to  be  put  in  possession  of,  and  the  defender  is  bound  to  deliyer 
to  him,  a  lease  of  the  foresaid  farm  of  Binnibister,  for  the  space  of  nineteen  years,  com- 
mencing at  the  term  of  Martinmas  1824,  at  the  rent,  in  the  terms,  and  upon  the  condi- 
tions before  specified,  containing  all  usual  and  necessary  clauses,  conformable  to  the  said 
agreement^  and  the  practice  of  the  country :  And  it  ought  and  should  be  found  and 
declared,  by  decreet  foresaid,  that  a  lease,  upon  these  terms  and  conditions,  whether  the 
same  shall  be  executed  and  delivered  by  the  defender  or  not^  is  binding  upon  the  parties, 
in  like  manner,  and  to  all  intents  and  purposes,  as  if  the  same  had  been  executed  by  the 
pursuer  in  terms  of  agreement 

To  this  action  Baikie  pleaded  as  defences ; — 

"  1.  That  the.  defender  never  granted,  nor  agreed  to  grant  to  the  pursuer  any  lease 
of  the  farm  in  question ;  and  that  the  pursuer  had  possession  of  the  fann  only  from  year 
to  year  under  a  verbal  agreement^  by  which  he  was  removable  at  the  end  of  each  year's 
possession. 

"  2.  That  even  if  the  pursuer  had  ever  acquired  such  a  right  as  was  [378]  alleged  by 
him,  it  would  have  been  completely  extinguished  by  certain  renunciations  which  had 
been  granted  by  him  to  the  defender." 

In  the  course  of  the  process,  the  pursuer  had  obtained  a  diligence  for  recovery  of 
documents,  in  order  to  establish  a  formal  lease ;  but  having  foiled  to  recover  any  such 
evidence,  he,  before  closing  the  record,  gave  in  a  minute,  stating  that  he  '*  had  resolved 
to  restrict  the  libel  to  the  reductive  conclusions,  by  passing  from  the  declaratory  con- 
clusions for  a  lease  of  nineteen  years  of  the  farm  of  Binnibister,  reserving,  however,  to 
the  pursuer  his  action  of  damages  against  the  defender,  not  only  for  the  illegal  manner 
in  which  he  was  ejected  from  the  said  farm  of  Kinnibister,  and  for  breach  of  promise  of 
agreement  on  the  part  of  the  defehder  in  not  executing  a  lease  for  nineteen  years,  in 
terms  of  the  agreement  and  understanding  of  parties,  but  also  for  the  value  of  the 
improvements,  &c.,  made  by  the  pursuer  on  the  faith  of  obtaining  a  lease  for  nineteen 
years,  as  held  out  to  him  by  the  defender.  The  pursuer,  therefore,  craved  the  Lord 
Ordinary  to  decern  in  terms  of  the  reductive  conclusions  of  the  libel,  with  expenses." 

The  Lord  Ordinary,  after  some  findings  applicable  to  the  reductive  conclusions  of  the 
action,  '^  in  respect  of  the  minute  lodged  for  the  pursuer  in  the  action  of  declarator, 
sustains  the  defences  against  the  declaratory  conclusions  of  the  libel  for  a  lease  of 
nineteen  years,  and  decerns." 

In  a  note  appended  to  this  interlocutor,  the  Lord  Ordinary  stated,  in  reference  to 
the  decerniture  :  — *'  As  the  pursuer  has  abandoned  the  declaratory  part  of  his  action  by 
minute,  the  Lord  Ordinary  has  sustained  the  defences,  and  dismissed  the  action  on  that 
point." 

The  case  proceeded  in  r^atd  to  the  reductive  conclusions  of  the  libel,  and  Mr. 
Baikie  obtained  a  judgment  in  his  favour  in  the  Inner-House.  Heddle  then  appealed 
to  the  House  of  Lords,  and  obtained  a  reversal  of  this  judgment^  with  the  costs  incurred 
in  the  Court  of  Session.  The  costs  incurred  by  the  appellent  in  the  House  of  Lordi^ 
and  which  it  was  stated  amounted  to  L.217,  according  to  the  practice  of  that  Courts 
were  not  awarded  to  him. 

Thereafter  Heddle  brought  an  action  of  damages  against  Baikie,  founded  upon  the 
allegations  above  narrated,  in  which  the  following  issues  were  proposed : — 

"  L  Whether,  upon  an  agreement  with  the  defender,  the  pursuer  entered  as  tenant 
into  the  lands  and  farm  of  Kinnibister  and  others,  belonging  to  the  defender,  at  the  term  of 
Martinmas  1825,  at  a  yearly  rent  of  L.50  sterling,  besides  delivery  to  the'  defender  of 
ten  geese  annually,  and  payment  or  delivery  to  the  minister  of  Firth  of  such  victual  and 
butter  stipend  as  was  payable  to  him  by  the  defender  out  of  said  lands,  and  for  which 
the  pursuer  was  to  be  allowed  credit  by  the  defender  at  the  fiar  prices  of  the  county  f 
And  whether  it  was  understood  [379]  and  agreed  between  the  pursuer  and  the  defender, 
that  the  defender  was  to  grant  to  the  pursuer  a  lease  of  the  said  lands  and  farm  of 
Kinnibister  and  others  for  nineteen  years  from  the  said  term  of  Martinmas  1825 1  And 
whether  the  defender  wrongfully  foiled  to  grant  such  lease,  to  the  loss,  iigury,  and 
damage  of  the  pursuer  1 

"  2.  Whether  the  said  defender  induced  the  pursuer  to  enter  into  the  possession  and 
management  of  the  said  farm,  and  to  execute  various  meliorations  and  repairs,  and  tq 
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expend  yarioiis  sums  thereon  in  improving  and  labouring  the  same,  on  the  understanding 
that  he  was  to  receive  from  the  defender  a  lease  of  the  same  for  the  period  of  nineteen 
years ;  and  whether  the  defender  is  indebted  and  restlng-owing  to  Uie  pursuer  in  the 
sum  llSSO,  28.  9d.  as  per  schedule  annexed,  or  any  part  thereof,  as  the  amount  of  said 
meliorations  and  expenditure  % 

3.  Whether  the  defender,  on  or  about  the  9th  day  of  May  1832,  wrongfully  pre- 
sented, or  caused  to  be  presented,  to  the  Sheriff  of  Orkney  and  Shetland,  a  summary 
application  or  petition,  praying  that  the  pursuer  should  be  ordained  to  remove  from  the 
said  farm  of  Binnibister  at  the  then  ensuing  term  of  Martinmas  1832,  and  wrongfully 
followed  out  the  said  application  or  petition  ?  And  whether  the  defender,  on  or  about 
the  12th  day  of  Noveml^r  1832,  wrongfully  ejected,  or  caused  to  be  ejected,  the  pursuer, 
his  fiunily  and  others,  from  the  said  farm  and  others,  to  the  loss,  iiijury^  and  damage  of 
the  pursuer ! 

"  SOHBDULB. 

"  1.  Damages  and  solaUumf         .....    L.1000    0    0 

2.  Account  for  meliorauons,  repairs,  and  improvements,  380    2     9 

3.  Accounts  for  expenses  in  process  and  appeal  to  the  House  of 

Lords,      .  .  .  .  217    3    5" 

The  Lord  Ordinary  reported  the  issues  to  the  Inner-House,  adding  the  subjoined 
note.^ 

I  <<NoTB. — The  defender,  in  this  case,  objects  to  the  two  first  issues,  on  the  ground 
that  the  question  contained  in  them  has  been  decided  by  a  judgment  which  has  become 
final  In  a  former  action  of  reduction  and  declarator  at  the  instance  of  the  pursuer, 
there  was  a  conclusion  to  the  following  effect : — '  It  ought  and  should  be  found  and 

*  declared,  that,  in  respect  of  the  foresaid  bargain  and  agreement  of  lease,  valuation  of 

*  repairs,  preparation  of  lease,  entry  to  the  farm,  possession  following  thereon,  buildings 

*  erected,  and  agricultural  improvements  made  as  aforesaid,  the  pursuer  is  entiUed  to,  and 

*  ought  to  be  put  in  possession  of,  and  the  defender  is  bound  to  deliver  to  him,  a  lease  of 
'  the  foresaid  farm  of  Binnibister,  for  the  space  of  nineteen  years,  commencing  at  the  term 

*  of  Martinmas  1824,  at  the  rent,  in  the  terms,  and  upon  the  conditions  before  specified, 

*  containing  all  usual  and  necessary  clauses,  conformable  to  the  said  agreement  and  the 

*  practice  of  the  country ;  and  it  ought  and  should  be  found  and  declared,  by  decreet 

*  foresaid,  that  a  lease  upon  these  terms  and  conditions,  whether  the  same  shall  be 

*  executed  and  delivered  by  the  defender  or  not,  is  binding  upon  the  parties  in  like 

*  manner,  and  to  all  intents  and  purposes,  as  if  the  same  had  been  executed  by  the 
'  pursuer  in  terms  of  agreement.'  To  this  action  the  defender  stated  three  defences. 
The  first  was — *  That  the  defender  never  granted,  nor  agreed  to  grant,  to  the  pursuer, 

*  any  lease  of  the  farm  in  question,  and  that  the  pursuer  has  had  possession  of  the  farm 
'  only  from  year  to  year,  under  a  verbal  agreement^  by  which  he  was  removable  at  the 

*  end  of  each  year's  possession.'  The  second  was — *  That  even  if  the  pursuer  had  ever 
'  acquired  such  a  right  as  is  alleged  by  him,  it  would  have  been  completely  extinguished 
'  by  the  renunciations  granted  by  him  to  the  defender.' 

"  After  the  record  had  been  revised,  the  pursuer  obtained  a  diligence  for  recovery  of 
documents  to  establish  a  formal  lease,  but  having  failed  to  recover  any  such  evidence, 
he,  before  closing  the  record,  gave  in  a  minute,  stating,  '  that  since  the  summons  in  the 

*  present  action  was  raised,  the  pursuer  had  resolved  to  restrict  the  libel  to  the  reductive 
'  conclusions,  by  passing  from  the  declaratory  conclusions  for  a  lease  of  nineteen  years 
'  of  the  form  of  Binnibister,  reserving,  however,  to  the  pursuer  his  action  of  damages 
'  against  the  defender,  not  only  for  the  illegal  manner  in  which  he  was  ejected  from  the 
'  said  &rm  of  Binnibister,  and  for  breach  of  promise  or  agreement  on  the  part  of  the 

*  defender  in  not  executing  a  lease  for  nineteen  years,  in  terms  of  the  agreement  and 
'  understanding  of  parties,  but  also  for  the  value  of  the  improvements,  &c.,  made  by  the 
'  pursuer  on  the  faith  of  obtaining  a  lease  for  nineteen  years,  as  held  out  to  him  by  the 
'  defender.  The  pursuer,  therefore,  craved  the  Lord  Ordinary  to  decern  in  terms  of  the 
'  reductive  conclusions  of  the  libel,  with  expenses.' 

''  After  the  record  was  closed,  the  Lord  Ordinary,  on  the  11th  November  1840,  sus- 
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raSO]  Baikie  pleaded ; — 

That  the  claim  of  the  pimner  under  the  first  issue  was  barred  resjudi-  [381]  -caicL 
The  pursuer,  in  his  former  action,  had  concluded  to  have  it  found  that  there  was  a 
binding  agreement  to  grant  him  a  lease  for  nineteen  years  :  to  this  action,  the  defences 
pleaded  were,  that  the  defender  Mr.  Baikie  had  never  granted,  or  agreed  to  grants  to 
him  such  a  lease.  The  Lord  Ordinary  had  sustained  the  defences  against  this  part  of 
the  conclusions  of  the  libel.  It  being  therefore  res  judicata  in  the  defender's  favour  that 
there  was  no  agreement  to  grant  a  lease,  the  claim  of  damages  which  was  founded  on 
this  ground  must  necessarily  falL  This  interlocutor  was  not  to  be  read  as  a  judgment 
in  terms  of  the  minute  given  in  by  the  pursuer,  or  as  reserving  an  action  of  dam^jes — 
the  judgment  proceeded  merely  in  respect  of  the  minute,  but  was  an  absolute  affirmance 
of  tlie  defences,  which  entirely  negatived  the  ground  on  which  damages  were  now 
claimed. 

Baikie  further  contended,  that  the  claim  on  the  part  of  the  pursuer  for  the  expenses 
in  the  House  of  Lords,  was  merely  an  attempt  to  supplement,  or  rather  to  review  the 
judgment  of  that  Courts  by  claiming,  in  the  shape  of  damages,  these  expenses,  which  it 
must  be  held  that  the  House  of  Lords  had  properly  refused. 

Heddle  answered  j— 

That  the  matter  which  was  now  contended  to  be  rea  judicata  had  never  been  dis- 
cussed before  the  Lord  Ordinary,  or  decided  by  him  on  its  merits ;  and  his  having,  in 
point  of  form,  sustained  the  defences,  could  not  give  it  this  effect.  His  judgment  pro- 
ceeded entirely  in  respect  of  the  pursuer's  minute  passing  from  the  declaratory  conclusions 
of  the  action.  The  reference  to  the  minute  in  the  interlocutor  made  it,  and  the  reserva- 
tion which  it  contained,  of  an  action  of  damages,  a  part  of  the  judgment. 

He  further  contended,  that  he  was  entitled  to  insist  in  his  claim  for  the  expenses  of 
process  which  he  had  incurred  in  the  appeal  to  the  House  of  Lords.  He  was  now 
entitle  to  assume  that  the  proceedings  by  which  he  had  been  removed  from  his  farm 
were  illegal ;  and  if  he  was  entitled  to  conclude  for  solatium  on  account  of  these  pro- 
ceedings, much  more  was  he  entitled  to  recover  this  direct  and  immediate  loss  sustained 
by  him  from  the  wrongful  act  of  the  defender.  The  rule,  that  the  party  obtaining  a 
reversal  in  the  House  of  Lords  did  not  get  the  expenses  of  appeal,  had  only  application 

pended  and  reduced  the  decree  of  removing  in  the  first  action ;  but  in  respect  of  the 
minute  lodged  for  the  pursuer  in  the  action  of  declarator,  <  sustains  the  defences  against 
'  the  declaratory  conclusions  of  the  libel  for  a  lease  of  nineteen  years.' 

''  The  defender  maintained,  that  the  pursuer  not  having  abandoned  this  action  in 
terms  of  the  Judicature  Act^  and  these  defences  having  been  actually  sustained,  that 
interlocutor  which  sustains  the  two  defences  cannot  be  affected  by  the  pursuer  having 
stated  in  his  minute,  that  he  reserved  to  himself  an  action  of  damages  not  only  for  eject- 
ment, but  for  breach  of  promise  and  agreement,  in  not  executing  a  lease  of  nineteen  years. 

"In  these  circumstances,  the  defender  maintained,  that  the  interlocutor  of  11th 
November  1840  operates  as  a  res  judicata  against  the  claim  for  damages  founded  on 
breach  of  contract  in  the  first  issue. 

''  The  second  issue  is,  that  the  defender  induced  the  pursuer  to  enter  into  possession 
and  management  of  the  farm,  and  to  execute  various  meliorations  and  repairs,  and  to 
expend  various  sums  thereon  in  improving  and  labouring  the  same,  on  the  understanding 
that  he  was  to  receive  from  the  defender  a  lease  of  the  same  for  the  period  of  nineteen 
years.  The  defender  has  maintained  that  damages  could  only  be  maintained  for  a  breach 
of  a  legal  contract,  not  for  failing  to  meet  any  understanding  that  parties  may  entertain 
as  to  a  future  contract ;  to  which  the  pursuer  answered,  that,  as  the  defender  induced 
the  pursuer  to  expend  his  money  on  the  farm  on  the  bona  fide  understanding  that  he 
was  to  have  a  lease  for  nineteen  years,  he  was  bound,  in  the  circumstances  of  the  case, 
to  compensate  the  pursuer  for  such  expenditure  as  specially  concluded  for  in  the  summons, 
although  an  agreement  for  nineteen  years  was  not  regularly  completed.  The  Lord 
Ordinary  was  desirous  to  know  whether  there  was  any  case  where  the  Court  held  com- 
pensation due  for  outlays  where  there  had  been  a  direct  verbal  agreement  to  grant  a 
lease.    None  was  however  referred  to. 

"  The  allegation  of  an  understanding  is  less  definite  than  that  of  a  positive  verbal 
agreement  afterwards  resiled  from. 

"The  third  issue  is  not  disputed." 
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$8  between  the  parties  litigantB,  but  could  not  bar  a  claim  being  made  for  these  expenses 
in  another  form,  as  an  item  of  direct  damage  which  had  been  sustained  by  the  party 
claiming  them.^ 

LoBD  Justiob-Clebk. — The  precise  objection  stated  to  the  first  issue  or  de-  [382]  -fence 
against  the  part  of  the  action  which  it  involves  is  that  of  res  judicata.  That  is  an 
exception,  the  effect  of  which,  when  well  founded,  is  the  strongest  of  all.  But  it  is 
one,  the  application  of  which  is  regulated  by  very  distinct  and  stringent  rules.  It  can- 
not be  founded  on  any  loose  grounds.  To  support  it^  it  is  not  enough  that  there  has 
been  a  great  deal  of  litigation  about  the  same  matter  between  the  parties,  or  that  a 
former  litigation  was  understood  to  terminate  all  their  disputes.  It  is  not  an  equitable 
or  persond  exception  to  bar  remedi^  or  terminate  vexatious  litigations.  The  party 
pleading  it  appeals  to  the  terms  and  legal  effect  of  a  former  judgment  He  is  pleading 
strict  law — the  most  equitable  protection  of  any,  when  the  law  is  with  him ;  but  then 
being,  in  the  first  instance,  strict  law,  he  must  establish  the  exception  with  the  most 
precise  and  distinct  application  of  the  former  judgment  on  the  very  point  of  the  remedy 
or  demand  now  sought. 

There  is  not  very  much  doctrine  in  the  institutional  writers ;  but  the  authority  of 
Lord  Stair,'  referred  to  by  Lord  Moncreiff,  is  perfectly  distinct,  and  of  gieat  weight — 
that  when  decreet  of  absolvitor  is  founded  on  as  resjvdicatay  it  must  be  &own  that  the 
action  had  the  same  conclusion,  and,  secondly,  proceeded  on  the  same  medium  condudendi^ 
with  that  against  which  the  exception  is  taken.  If  either  fails,  then  the  matter  of  the 
new  litigation  was  not  judged  of  and  disposed  of  in  the  former  process. 

This  doctrine  is  of  the  very  essence  of  the  defence.  Various  remedies — it  may  be 
alternative,  or  even  opposite — may  be  sought  for,  founded  on  the  same  allegation.  To 
deny  one,  can  be  no  judgment  against  the  other — whether  the  decreet  of  absolvitor  has 
been  consented  to,  or  is  the  result  of  judicial  determination  on  the  merits.  Nay,  there 
is  no  contradiction  or  repugnance  in  principle  or  theory,  in  the  notion  of  the  one  remedy 
being  rightly  denied,  and  tbe  other  rightly  given.  The  judgment  denying  the  one  does 
not  of  itself  necessarily  destroy  the  allegation  as  a  medium  concfudendi  for  the  other. 

Again,  the  defence  pleaded  against  the  one  may  or  may  not  be  conclusive  also  against 
the  ouier.  But  when  it  is  pleaded  in  the  first  process  against  the  one  remedy,  its  effect 
to  exclude  that  remedy  is  the  only  matter  which  the  defender  can  submit  to  the  Court, 
for  it  is  the  only  matter  which  the  action  puts  in  issue.  Hence,  in  the  general  case,  the 
defence  can  ouly  be  sustained  to  the  effect  of  excluding  the  remedy  sought — that  is, 
against  the  precise  conclusions  of  the  summons,  against  which  alone  the  defence  is 
pleaded. 

The  effect  of  the  defence,  in  point  of  law,  may  go,  when  considered  in  another  action, 
much  further,  and  may  be  equally  good  to  exclude  all  other  remedies  as  to  exclude  the 
one  sought  in  the  first  action.  But  then  it  is  in  a  new  action,  in  which  a  new  remedy 
is  sought^  that  its  effect  against  the  same  is,  generally  speaking,  to  be  considered. 
Absolvitor  from  the  conclusions  of  the  former  was  the  legal  result  of  the  defence  success- 
fully pleaded,  and  the  only  result  of  a  general  decree ;  and  the  legitimate  and  precise 
effect  of  reB  judicata  under  such  decree  is  to  exclude  the  same  conclusions  on  the  same 
medium,  for  defence  against  them  was  res  judicata.  The  pleading  a  defence  is  not  a 
declaratory  process,  establishing  by  the  decreet  absolvitor  the  allegations  aud  propositions 
of  the  defender  against  [383]  all  other  interests  or  remedies  to  the  pursuer,  founded  on 
the  same  m^ium  condudendij  but  not  sought  for  in  the  former  action.  As  Bankton 
says,  "  His  right  is  no  further  cut  off  than  as  it  was  brought  into  judgment " — ^not 
discussion,  observe,  but  into  judgment. 

Let  us  attend  to  the  procedure  and  judgment  founded  on  here,  as  proving  the  matter 
to  be  res  judicata. 

The  former  summons  unquestionably  set  forth  the  allegation  of  an  agreement  to 
grant  a  lease  of  the  character  there  stated,  and  to  the  same  purport  as  the  leading  allega- 
tion in  the  present  summons ;  and  also  the  same  allegation  as  to  possession  and  expendi- 
toxe  on  the  faith  of  the  same.    Certainly  on  that  allegeance  two  remedies  were  competent 


1  Paul  V.  Gordon,  July  2,  1841,  (ante,  Vol.  HL  p.  1U5) ;  Bogle,  Nov.  20,  1817» 
(Home,  p.  654). 

«  Book  rV.  tit.  40,  §  16. 
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raSO]  Baikie  pleaded ; — 

That  the  claim  of  the  piinner  under  the  fiist  issue  was  barred  resjudi-  [381]  -caicu 
The  pursuer,  in  his  former  action,  had  concluded  to  have  it  found  that  there  was  a 
binding  agreement  to  grant  him  a  lease  for  nineteen  years :  to  this  action,  the  defences 
pleaded  were,  that  the  defender  Mr.  Baikie  had  never  granted,  or  agreed  to  grant,  to 
him  such  a  lease.  The  Lord  Ordinary  had  sustained  the  defences  against  this  part  of 
the  conclusions  of  the  libel.  It  being  therefore  resjudieaia  in  the  defender's  fiivour  that 
there  was  no  agreement  to  grant  a  lease,  the  claim  of  damages  which  was  founded  on 
this  ground  must  necessarily  fall.  This  interlocutor  was  not  to  be  read  as  a  judgment 
in  terms  of  the  minute  given  in  by  the  pursuer,  or  as  reserving  an  action  of  damt^es — 
the  judgment  proceeded  merely  in  respect  of  the  minute,  but  was  an  absolute  affirmance 
of  the  defences,  which  entirely  negatived  the  ground  on  which  damages  were  now 
claimed. 

Baikie  further  contended,  that  the  claim  on  the  part  of  the  pursuer  for  the  expenses 
in  the  House  of  Lords,  was  merely  an  attempt  to  supplement,  or  ratiier  to  review  the 
judgment  of  that  Courts  by  claiming,  in  the  shape  of  damages,  these  expenses,  which  it 
must  be  held  that  the  House  of  Lords  had  properly  refused. 

Heddle  answered ; — 

That  the  matter  which  was  now  contended  to  be  res  judicata  had  never  been  dis- 
cussed before  the  Lord  Ordinary,  or  decided  by  him  on  its  merits ;  and  his  having,  in 
point  of  form,  sustained  the  defences,  could  not  give  it  this  effect.  His  judgment  pro- 
ceeded entirely  in  respect  of  the  pursuer's  minute  passing  from  the  declaratory  conclusions 
of  the  action.  The  reference  to  the  minute  in  the  interlocutor  made  it,  and  the  reserva- 
tion which  it  contained,  of  an  action  of  damages,  a  part  of  the  judgment. 

He  further  contended,  that  he  was  entitled  to  insist  in  his  claim  for  the  expenses  of 
process  which  he  had  incurred  in  the  appeal  to  the  House  of  Lords.  He  was  now 
entitle  to  assume  that  the  proceedings  by  which  he  had  been  removed  from  his  farm 
were  illegal ;  and  if  he  was  entitled  to  conclude  for  edtatium  on  account  of  these  pro- 
ceedings, much  more  was  he  entitled  to  recover  this  direct  and  immediate  loss  sustained 
by  him  from  the  wrongful  act  of  the  defender.  The  rule,  that  the  party  obtaining  a 
reversal  in  the  House  of  Lords  did  not  get  the  expenses  of  appeal,  had  only  application 

pended  and  reduced  the  decree  of  removing  in  the  first  action ;  but  in  respect  of  the 
minute  lodged  for  the  pursuer  in  the  action  of  declarator,  'sustains  the  defences  against 
<  the  declaratory  conclusions  of  the  libel  for  a  lease  of  nineteen  years.' 

**  The  defender  maintained,  that  the  pursuer  not  having  abandoned  this  action  in 
terms  of  the  Judicature  Act,  and  these  defences  having  been  actually  sustained,  that 
interlocutor  which  sastains  the  two  defences  cannot  be  affected  by  the  pursuer  having 
stated  in  his  minute,  that  he  reserved  to  himself  an  action  of  damages  not  only  for  eject- 
ment, but  for  breach  of  promise  and  agreement,  in  not  executing  a  lease  of  nineteen  years. 

"In  these  circumstances,  the  defender  maintained,  that  the  interlocutor  of  11th 
November  1840  operates  as  a  resjvdicaia  against  the  claim  for  damages  founded  on 
breach  of  contract  in  the  first  issue. 

"  The  second  issue  is,  that  the  defender  induced  the  pursuer  to  enter  into  possession 
and  management  of  the  farm,  and  to  execute  various  meliorations  and  repairs,  and  to 
expend  various  sums  thereon  in  improving  and  labouring  the  same,  on  the  understanding 
that  he  was  to  receive  from  the  defender  a  lease  of  the  same  for  the  period  of  nineteen 
years.  The  defender  has  maintained  that  damages  could  only  be  maintained  for  a  breach 
of  a  legal  contract,  not  for  failing  to  meet  any  understanding  that  parties  may  entertain 
as  to  a  future  contract ;  to  which  the  pursuer  answered,  that,  as  the  defender  induced 
the  pursuer  to  expend  his  money  on  the  farm  on  the  bona  fide  understanding  that  he 
was  to  have  a  lease  for  nineteen  years,  he  was  bound,  in  the  circumstances  of  the  case, 
to  compensate  the  pursuer  for  such  expenditure  as  specially  concluded  for  in  the  summons, 
although  an  agreement  for  nineteen  years  was  not  regularly  completed.  The  Lord 
Ordinary  was  desirous  to  know  whether  there  was  any  case  where  the  Court  held  com- 
pensation due  for  outlays  where  there  had  been  a  direct  verbal  agreement  to  grant  a 
lease.    None  was  however  referred  to. 

"  The  allegation  of  an  understanding  is  less  definite  than  that  of  a  positive  verbal 
agreement  afterwards  resiled  from. 

**The  third  issue  is  not  disputed." 
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as  between  the  parties  litigantB,  but  could  not  bar  a  claim  being  made  for  these  expenses 
in  another  formi  as  an  item  of  direct  damage  which  had  been  sustained  by  the  party 
claiming  them.^ 

LoBD  Justioib-Clbrk. — The  precise  objection  stated  to  the  first  issue  or  de-  [382]  -fence 
against  the  part  of  the  action  which  it  involyes  is  that  of  res  judicata^  That  is  an 
exception,  the  effect  of  which,  when  well  founded,  is  the  strongest  of  all.  But  it  is 
one,  the  application  of  which  is  regulated  by  veiy  distinct  and  stringent  rules.  It  can- 
not be  founded  on  any  loose  grounds.  To  support  it,  it  is  not  enough  that  there  has 
been  a  great  deal  of  litigation  about  the  same  matter  between  the  parties,  or  that  a 
former  litigation  was  understood  to  terminate  all  their  disputes.  It  is  not  an  equitable 
or  persond  exception  to  bar  remedies  or  terminate  vexatious  litigations.  The  party 
pleading  it  appeids  to  the  terms  and  legal  effect  of  a  former  judgment  He  is  pleading 
strict  law — the  most  equitable  protection  of  any,  when  the  law  is  with  him ;  but  then 
being,  in  the  first  instance,  strict  law,  he  must  establish  the  exception  with  the  most 
precise  and  distinct  application  of  the  former  judgment  on  the  very  point  of  the  remedy 
or  demand  now  sought. 

There  is  not  very  much  doctrine  in  the  institutional  writers ;  but  the  authority  of 
Lord  Stair,*  referred  to  by  Lord  MoncreifT,  is  perfectly  distinct,  and  of  great  weight — 
that  when  decreet  of  absolvitor  is  founded  on  as  res  judicata^  it  must  be  shown  that  the 
action  had  the  same  conclusion,  and,  secondly,  proceeded  on  the  same  medium  condudendi, 
with  that  against  which  the  exception  is  taken.  If  either  fails,  then  the  matter  of  the 
new  litigation  was  not  judged  of  and  disposed  of  in  the  former  process. 

This  doctrine  is  of  the  very  essence  of  the  defence.  Various  remedies — it  may  be 
alternative,  or  even  opposite — may  be  sought  for,  founded  on  the  same  allegation.  To 
deny  one^  can  be  no  judgmeni  against  the  other — whether  the  decreet  of  absolvitor  has 
been  consented  to,  or  is  the  result  of  judicial  determination  on  the  merits.  Nay,  there 
is  no  contradiction  or  repugnance  in  principle  or  theory,  in  the  notion  of  the  one  remedy 
being  rightly  denied,  and  &e  other  rightly  given.  The  judgment  denying  the  one  does 
not  of  itself  necessarily  destroy  the  allegation  as  a  medittm  eondudendi  for  the  other. 

Again,  the  defence  pleaded  against  the  one  may  or  may  not  be  conclusive  also  against 
the  ottier.  But  when  it  is  pleaded  in  the  first  process  against  the  one  remedy,  its  effect 
to  exclude  that  remedy  is  the  only  matter  which  the  defender  can  submit  to  the  Court, 
for  it  is  the  only  matter  which  the  action  puts  in  issue.  Hence,  in  the  general  case,  the 
defence  can  only  be  sustained  to  the  effect  of  excluding  the  remedy  sought — ^that  is, 
against  the  precise  conclusions  of  the  summons,  against  which  alone  the  defence  is 
pleaded. 

The  effect  of  the  defence,  in  point  of  law,  may  go,  when  considered  in  another  action, 
much  further,  and  may  be  equally  good  to  exclude  iJl  other  remedies  as  to  exclude  the 
one  sought  in  the  first  action.  But  then  it  is  in  a  new  action,  in  which  a  new  remedy 
is  sought,  that  its  effect  against  the  same  is,  generally  speaking,  to  be  considered. 
Absolvitor  from  the  conclusions  of  the  former  was  the  legal  result  of  the  defence  success- 
fully pleaded,  and  the  only  result  of  a  general  decree ;  and  the  legitimate  and  precise 
effect  of  res  judicata  under  such  decree  is  to  exclude  the  same  condfusions  on  the  same 
medium,  for  defence  against  them  was  res  judicata.  The  pleading  a  defence  is  not  a 
declaratory  process,  establishing  by  the  decreet  absolvitor  the  allegations  and  propositions 
of  the  defender  against  [383]  all  other  interests  or  remedies  to  the  pursuer,  founded  on 
the  same  medium  condudendij  but  not  sought  for  in  the  former  action.  As  Bankton 
says,  *'  His  right  is  no  further  cut  off  than  as  it  was  brought  into  judgment " — not 
discussion,  observe,  but  into  judgment. 

Let  us  attend  to  the  procedure  and  judgment  founded  on  here,  as  proving  the  matter 
to  be  res  judicata. 

The  former  summons  unquestionably  set  forth  the  allegation  of  an  agreement  to 
grant  a  lease  of  the  character  there  stated,  and  to  the  same  purport  as  the  leading  allega- 
tion in  the  present  summons ;  and  also  the  same  allegation  as  to  possession  and  expendi- 
ture on  the  faith  of  the  same.    Certainly  on  that  allegeance  two  remedies  were  competent 


1  Paul  V.  Gordon,  July  2,  1841,  {ante,  Vol.  HL  p.  1145) ;  Bogle,  Nov.  20,  181 7i 
(Hume,  p.  654). 
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in  law — specific  implement  of  the  agreement,  or  damages  for  the  breach  of  the  agreement 
What  was  sought  for?  The  conclusions  are  most  precise.  (Quoted  above.)  It  is  true 
the  declaratory  conclusion,  that  the  pursuer  is  entitled  to  be  put  into  possession,  repeats 
the  subsumption,  '*  in  respect  of  the  foresaid  agreement."  But,  1.  There  is  no  declaratory 
conclusion  to  have  it  found  that  there  was  an  agreement — that  remained  as  a  medium 
condudendif  and  was  only  so  introduced.  And,  2.  The  remedy  sought  by  the  conclusions 
was  precise — ^limited  and  specific^- confined  entirely  to  the  demand  for  implement  by 
the  defender  and  pursuer  (and  through  the  medium  of  decree  to  that  effect)  of  the  agree- 
ment, both  as  to  the  execution  of  the  lease,  and  of  renewed  and  further  posseasion  of 
the  f^rm.    This  was  the  matter  brought  into  judgment.    I  think  the  only  matter. 

The  defender  pleaded,  very  properly,  1.  That  there  was  no  agreement.  2.  That  if 
there  was,  the  right  under  the  same  was  renounced.  I  may  assume  that  the  latter 
could  not  also  be  matter  of  resjvdieata  in  the  former  action. 

The  case  went  on ;  a  record  was  prepared.  The  pursuer  obtained  a  diligence,  and 
tried  to  prove  his  medium  condudendi,  I  assume  that  he  recovered  notiiing,  and 
believed  that  he  must  fail  in  proving  his  medium  condudendi.  What,  then,  in  result, 
whether  from  judgment  after  discussion,  or  from  absolvitor  from  abandonment  of  the 
conclusions  t  Not  the  afi&rmation  by  judgment  of  the  negative  allegiance  of  the  defender, 
to  the  extent  and  effect  of  excluding  the  pursuer's  allegiance  in  any  other  action,  but 
to  exclude  the  remedy  sought,  and  to  assoilzie  from  the  declaratory  conclusions  founded 
on  that  medium ;  absolvitor  on  the  ground  that  he  had  failed  to  prove  it ;  but  stiU  only 
absolvitor — that  is,  protection  against  the  conclusions  sought ;  but  protection  against  no 
other  conclusion,  if  the  medium  condudendi  could  lead  to  any  other  and  separate  remedy, 
and  could  be  established  in  a  different  action.  Such  I  think  was  the  le^  result.  Let 
us  see  if  the  terms  of  the  judgment  pronounced  lead  to  any  other. 

Thinking  that  he  was  not  in  a  condition  to  substantiate  the  ground  on  which  the 
declaratory  conclusions  were  founded,  or  foreseeing  inconveniences  to  himself  in  that 
remedy,  even  if  successful,  the  pursuer  gave  in  the  following  minute.-— (Quoted  above.) 
— In  lliis  minute  he  distinctly  announced  the  purpose  of  attempting  an  action  of  damages 
for  the  breach  of  the  agreement,  stated  as  the  medium  for  concluding  in  that  action  for 
implement ;  no  doubt  he  could  reserve  nothing  inconsistent  with  the  abandonment  of 
the  action,  but  the  terms  of  the  minute  are  matenal  as  referred  to  in  the  after  interlocutor. 

The  record  was  thereafter  closed — the  case  being  now  restricted  to  the  reductive 
conclusions,  so  far  as  there  was  disputed  matter  between  the  parties.  I  agree  that  the 
defender  was  necessarily  entitled  to  be  assoilzied  from  the  declaratory  conclusions. 

[384]  After  debate,  the  Lord  Ordinary  pronounced  the  interlocutor  now  founded  on 
as  making  out  the  res  judicata^  in  which,  aiter  disposing  of  the  reductive  conclusions, 
he  proceeded  thus, — "  And  in  respect  of  the  minute  lodged  for  the  pursuer  in  the  action 
of  declarator,  sustains  the  defences  against  the  declaratory  conclusions  of  the  Hbel  for  a 
lease  of  nineteen  years,  and  decerns."  In  the  note,  his  Lordship  shows  that  he  had 
truly  not  had  occasion  to  form  any  opinion  on  the  subject — that  the  matter  passed  as  of 
course,  because  the  pursuer  had  "abandoned  the  declaratory  part  of  his  action  by 
minute,"  and  he  says  he  had  *'  dismissed  the  action  on  that  point."  This  shows  hu 
Lordship's  understanding  of  the  effect  of  his  interlocutor. 

If  the  expression,  as  used  in  this  interlocutor,  "  sustains  the  defences,"  is  only  a 
technical  form  in  legal  proceedings  for  giving  effect  to  the  defender's  resistance  to  the 
action,  equivalent  to  assoilzieing,  then  I  think  it  cannot  be  maintained  that  the  proposi- 
tion of  fact  and  law  of  the  defender,  stated  in  the  defences,  is  substantively  affirmed 
and  set  up  by  judgment-,  so  that  that  plea  is  to  be  taken  as  judicially  established  to  the 
effect  of  ree  judicata  between  the  parties,  thereby  excluding  all  other  remedies  founded 
on  the  medium  condudendi  stated  in  the  summons.  If  the  expression,  "  sustains  the 
defences,"  is  of  this  technical  import,  then  it  goes  no  farther  than  the  phrase  assoilzieing, 
giving  effect  to  the  opposition  to  the  action ;  and  it  necessarily  follows,  on  that  supposi- 
tion, that  the  matter  of  the  defence  stated  was  not  adjudicated  on,  and  that  the  judgment 
is  only  protection  against  the  conclusions  for  a  lease.  If  the  terms  used  went  accidentally 
farther  than  in  similar  cases  is  usual  and  correct,  and  if  the  interlocutor  ought  to  have 
run,  "  Dismiss  the  action  and  assoilzie,"  then  I  should  have  no  difficulty  in  looking  to 
the  actual  substance  and  true  character  of  the  procedure,  so  as  not  to  give  to  the  inte^ 
locutor  an  effect  going  beyond  what  was  intended  or  correct  and  which,  in  justioe  between 
the  parties,  ought  not  to  be  ascribed  to  it    "Sot  would  it  be  an  answer  to  say  that,  in 
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nclamdng,  the  pursuer  might  have  got  the  error  in  point  of  form  corrected,  for  probahly 
at  the  time  the  understanding  of  hoth  was  the  same  with  that  of  the  Lord  Ordinary,  as 
expressed  in  his  note. 

But  taking  the  terms  in  their  hroadest  sense,  "  in  respect  of  the  minute,  sustains 
the  defences  against  the  declaratory  conclusions  of  the  lihel  for  a  lease  of  nineteen 
years,"  I  am  of  opinion  that,  according  to  the  principles  on  which  the  exception  of  rea 
judicata  is  founded,  the  judgment  is  protection  only  against  the  conclusions  of  that  action. 

The  difference  hetween  that  result  and  affirming  positively,  as  the  law  in  all  questions 
hetween  the  parties,  the  allegiance  of  the  defender,  is  indeed  very  wide. 

First)  The  defender  is  not  in  petUorio — ^he  is  asking  nothing — he  only  opposes. 

Second,  He  can  obtain  nothing  beyond  decreet  of  absolvitor.  He  cannot  get  a 
declaratory  decreet,  putting  to  silence  all  other  pleas  of  the  pursuer,  not  included  in  the 
action  in  hand,  although  founded  on  the  same  allegiance.  Even  when  a  separate  matter 
is  pleaded  in  defence,  such  as  a  title  to  exclude,  or  a  prescriptive  title,  and  when  in 
such  cases  such  separate  defence  is  from  the  form  of  the  procedure  substantively 
affirmed,  it  is  set  up  only  against  the  particular  challenge  or  title  against  which  it  is 
pleaded.  It  may  be  as  good  against  others  when  pleaded,  but  the  first  judgment  is  not 
resjvdieaia  when  another  challenge  on  other  grounds  or  titles,  or  on  the  same  ground, 
but  leading  to  different  conclusions,  is  insisted  in.  [385]  I  do  not  say  that  a  particular 
judgment  may  not  be  purposely  expressed,  so  as  to  go  further,  but  such,  I  conceive,  is 
the  general  rule. 

Thirdly,  To  no  extent  can  a  general  defence,  such  as  that  pleaded  in  the  former 
action,  receive  effect  in  judgment  in  the  general  case,  and  by  general  terms,  except  to 
exclude  the  remedy  sought ;  i.e.  the  pursuit ;  and  it  is  only  in  &e  view  of  that  remedy 
that  the  defence  is  considered.  No  doubt  the  same  ground  of  defence  may  lead  of 
necessity  to  the  denial  of  all  other  remedies ;  but  this  is  not  the  proper  notion  of  res 
judicat€ky  in  sustaining  which  we  must  be  able  to  see  that  the  precise  matter  in  issue  was 
previously  disposed  of. 

When  the  general  defence  is  one  mainly  of  fact,  this  is  eminently  the  case,  for  the 
medium  eoneludendi  may  be  proved  in  the  second  action  seeking  a  different  remedy, 
although  the  pursuer  could  not  prove  it  in  the  first  He  may  have  recovered  other 
evidence,  or  different  evidence  may  be  competent  in  the  one  action  from  what  was 
necessary  in  the  former.  But  I  have  no  idea  that  sustaining  the  defences  against  the 
conclusions  of  the  first,  establishes  in  point  of  fact  the  negative  of  the  medium  eon- 
dudendij  so  as  to  exclude  the  averment  and  proof  in  another  action  with  different 
conclusions. 

I  cannot  say  that  it  affects  the  question,  that  the  pursuer  attempted  and  failed 
apparently  in  proof  of  Ms  allegation  in  the  former  action.  On  that  account  he  abandoned 
his  declaratory  conclusion,  and  the  defender  was  entitled  to  be  assoilzied.  But  if  it 
could  be  proved,  the  medium  condudendi  remained  as  a  ground  for  any  other  and  different 
conclusion.  I  think  that  would  have  been  the  residt  of  any  general  judgment  pronounced, 
after  hearing  parties  on  the  merits  of  the  cause,  unless  by  some  very  distinct  findings, 
indeed,  the  defender's  allegiance  was  expressly  established  as  matter  of  fact  finally  found 
between  the  parties. 

As  the  point  is  of  great  importance,  I  have  thought  it  right  to  state  my  view  fully. 
I  need  not  advert  particularly  to  the  cases,  but  there  are  a  great  number — dissimilar,  of 
course,  in  circumstances — which  proceed,  I  think,  on  the  grounds  above  stated. 

LoBD  MoNCBSiFF. — The  only  doubtful  question  is  on  the  first  issue. 

I  am  not  able  to  say  that  there  is  res  judicata  to  bar  the  conclusions  of  this  action, 
or  the  claim  of  damages  in  the  substance  of  that  first  issue. 

The  simple  state  of  the  case  is,  that,  by  the  summons  in  the  former  action,  the  pur- 
suer, averring  a  concluded  agreement  for  a  lease,  followed  by  possession,  concluded  to 
have  the  defender  ordained  to  execute  and  deliver  a  regular  lease ;  or  failing  his  doing 
sOy  to  have  it  declared  that  there  was  an  effectual  and  binding  lease.  Having  failed  to 
recover,  by  diligence,  a|iy  writing  on  which  that  conclusion  could,  according  to  the 
known  law,  be  sustained,  he  put  in  a  minute  abandoning  the  declaratory  conclusions  for 
a  lease  of  nineteen  years — ^but  reserving  his  right  to  insist  in  an  action  of  damages  for 
the  alleged  breach  of  promise  or  agreement ;  and,  solely  in  respect  of  that  minute,  the 
defences  were  sustained  without  discussion,  in  the  terms  expressed  in  the  interlocutor, 
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in  which  the  Loid  Ordinary  very  pointedly  distinguished  the  points  which  he  decided 
causa  cognita,  from  this  point  of  the  conclusion  for  declarator  of  an  existing  lease. 

The  pursuer  now  hrings  his  action  of  damages.  He  sets  forth,  no  doubt^  that  there 
was  an  agreement  or  promise  by  the  defender  Uiat  a  lease  of  nineteen  years  should  be 
granted.  But,  far  from  asking  that  that  should  be  carried  into  effect,  or  that  a  lease  as 
existing  should  be  declared,  he  assumes  that  to  be  out  of  the  [386]  question,  and  con- 
cludes merely  for  damages  for  the  alleged  breach  of  the  agreement  or  promise  of  a  lease 
—or  the  understanding  that  a  lease  was  to  be  granted.  It  is  impossible  not  to  see  that 
these  conclusions  are  essentially  different  from  those  in  the  former  summons.  It  is  troe 
that  both  are  laid  on  the  ground  of  there  haying  been  an  agreement  or  promise  to  grant 
a  lease  for  nineteen  years,  on  the  &ith  of  which  the  pursuer  says  he  entered  into 
possession,  and  did  certain  things.  But,  by  the  first,  the  pursuer  asked  a  declarator  that 
there  was  an  actual  lease  constituted — which  he  really  could  not  obtain  without  some 
writing  having  intervened.  But  he  had  no  conclusion  for  damages,  either  substantively 
or  alternatively ;  and  the  defender's  counsel  admitted  that  he  could  not  have  obtained  a 
decree  for  damages  on  the  footing  of  a  breach  of  promise  under  that  summons ;  and  it 
is  very  material,  that  neither  did  that  summons  contain  any  conclusion  for  declarator, 
speciflJly  and  substantively,  that  an  agreement  had  been  concluded.  The  narrative 
assumed  that  there  was  such  an  agreement  But  the  conclusion  was  only,  that,  "  in 
respect  of  the  foresaid  bargain  or  agreement,*'  the  pursuer  was  entitled  to  be  put  in 
possession,  and  the  defender  was  bound  to  deliver  a  deed  of  lease,  or  that  such  a  lease 
was  binding  on  the  defender.  The  conclusion  of  the  present  summons  is  for  damages 
for  breach  of  promise  or  agreement,  and  the  loss  thereby  occasioned. 

In  this  state  of  the  case,  I  apprehend  that,  whatever  might  be  the  terms  of  the 
defences  in  the  former  action,  an  interlocutor  sustaining  the  defences  to  the  declaratory 
conclusions  for  a  lease  could  only  constitute  res  judicaia  with  reference  to  those  condu- 
sions,  and  never  could  be  so  pleaded  against  the  conclusions  of  another  action  essentially 
different.  For  I  hold  it  to  be  a  fixed  rule,  perfectly  elementary  in  the  subject,  that,  to 
make  res  judicata^  not  only  the  media  condudendi^  but  the  conclusions,  must  be  essen- 
tially the  same  in  both  actions.  "  But  the  exception  rei  judicaUe  must  not  only  be, 
that  the  decreet  {i.e.  that  founded  on  as  res  JuduxUa)  had  the  same  conclusion,  but  also 
that  it  proceeded  on  the  same  media  condudendij  ii  the  decreet  was  an  absolvitor."^ 
The  first  thing,  therefore,  is,  that  the  former  action,  absolvitor  from  which  is  pleaded  as 
res  judicata^  had  the  same  conclusion  with  that  afterwards  insisted  in.  Without  that, 
though  the  same  medium  condudendij  or  a  part  of  it,  may  be  set  forth  narraHo^  it  ia 
impossible  that  the  absolvitor  can  make  res  judicata  against  a  conclusion  which  was 
never  in  Court,  and  on  which  no  decree  had  been  asked  or  given.  There  may  be  a 
medium  aetionis^  which  cannot  be  so  established  as  to  sustain  one  conclusion,  which  may, 
notwithstanding,  be  relevant  and  sufficient  to  warrant  another.  Of  this,  no  better 
example  can  be  asked  than  that  now  before  the  Court — that  of  an  averment  of  an  agree- 
ment or  promise  for  a  lease,  and  to  found  a  conclusion  to  dedaie  a  lease  as  existing, 
which  it  may  be  insufficient  to  sustain  as  matter  of  law ;  and  the  averment  of  such  a 
promise  or  agreement  to  be  proved  verbally,  followed  by  facts  and  circumstances  duly 
set  forth,  for  warranting  a  conclusion  for  damages  for  the  breach  of  it.  It  may  fail,  or 
the  pursuer  may  be  obliged  to  abandon  the  conclusion  of  the  action  founded  on  it  in  the 
first  case ;  and  yet  it  may  be  perfectly  relevant,  and  capable  of  being  well  estabhshed 
to  the  purpose  of  the  other  action.  I  think  that  it  is  so  here.  The  declaratory  conclu- 
sion of  the  former  [387]  action  was  not  for  declaring  the  foot  of  an  agreement  having 
been  entered  into,  substantively  and  abstractly ;  but  for  having  it  found  and  dedaied, 
that,  in  respect  of  such  an  agreement  averred  and  to  be  proved,  there  was  an  actaal 
lease  constituted.  The  defence  sustained  could  relate  to  that  alone.  But  it  is  an  entirely 
different  case  when  that  conclusion  is  abandoned,  and  the  new  summons  libelled  con- 
cluding for  damages  only. 

But  there  is  a  great  deal  more  in  the  present  case.  The  merits  of  the  defence  sos- 
tained,  as  against  the  agreement  or  at  all,  were  never  discussed*  The  decree  sustaining 
it  is  not  a  judgment,  on  consideration  of  all  the  terms  and  substance  of  that  defence. 
It  is  a  judgment  specially  and  exclusively  founded  on  the  minute  lodged  by  the  pursuer. 
But  what  did  the  pursuer  do  by  that  minute  t    He  simply  abandoned  the  declaratory 

1  Steir,  IV.  40,  §  16;— Kaimes's  Hue.  Art  XKYLU.  p.  180. 
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oondnaioiis  "for  a  lease  of  nineteen  years.''  These  are  the  words.  It  goes  no  farther. 
There  is  no  renouncing  of  the  ground  of  action  set  forth,  in  so  far  as  that  ground  of 
action  might  be  relevant  to  support  any  other  conclusion  in  a  different  action.  On  the 
contrary,  the  pursuer,  by  the  minute,  expressly  reserved  his  right  to  bring  an  action  of 
damages  "  for  breach  of  promise  or  agreement  on  the  part  of  the  defender,  in  not  execut- 
ing a  lease  for  nineteen  years,"  &c. ;  and  the  record  was  not  closed  till  after  this  minute 
was  lodged,  and  the  interlocutor  is  in  the  same  terms  with  the  minute — that  is,  it 
sustained  the  defence  against  the  declaratory  conclusion  for  a  lease  of  nineteen  years. 

The  defences  being  sustained,  therefore,  solely  in  respect  of  this  minute,  the 
judgment  cannot  be  rea  judicata^  except  to  the  effect  of  barring  any  renewal  of  the 
demand  for  the  actual  execution  of  the  deed  of  lease,  or  the  legal  declaration  of  such  a 
lease.  It  cannot  be  so  in  regard  to  the  conclusion  in  this  action,  for  damages  on  account 
of  the  breach  of  the  promise  or  agreement  averred.  In  fact,  the  defender  is  endeavour- 
ing to  turn  his  defence  into  a  counter  declarator  which  did  not  exist. 

I  have  no  doubt  on  the  second  issue. 

I  am,  therefore,  for  repelling  the  objections,  and  sustaining  the  issues  as  they  stand. 

Lord  Gookburn. — If  we  were  to  look  at  the  mere  words  of  the  defences  against  the 
declaratory  conclusions  of  the  first  action,  and  to  the  mere  words  of  the  interlocutor  by 
the  Lord  Ordinary  in  that  case,  I  do  not  see  how  we  could  avoid  sustaining  this  plea  of 
rea  judicata  But^  in  deference  to  such  a  plea,  it  is  not  the  mere  words  of  the  proceed- 
ings alone  that  can  even  be  considered.  They  are  always  liable  to  construction  accord- 
ing to  the  circumstances  and  truth  of  the  case. 

The  declaratory  part  of  the  first  action  concluded  for  a  lease,  on  the  ground  of  a 
previous  agreement  to  grant  one.  It  did  not  conclude  for  damages  in  the  event  of  a 
lease  not  being  granted.  And,  whatever  might  have  been  the  case  anciently,  I  do  not 
think  that^  since  the  date  of  the  Judicature  Act,  it  would  have  been  competent  for  the 
Court  to  have  awarded  damages  without  a  conclusion  fmr  them*  The  pursuer  chose  to 
abandon  the  declaratory  part  of  his  action,  but  he  did  so  by  a  minute,  in  which  he 
intimated  his  intention,  and  reserved  his  right  to  institute  a  separate  action  of  damages 
for  breach  of  agreement.  This  was  done  before  the  record  was  closed,  and  consequently 
before  any  judgment  could  have  been  regularly  pronounced  upon  the  merits  of  the 
declaratory  defences.  This  part  of  the  action  being  withdrawn,  the  correct  course  was 
to  have  simply  dismissed  the  ac-  [388]  -tion,  qttoad  its  abandoned  part ;  and  when  an 
action,  or  part  of  one,  is  withdrawn,  it  is  neither  usual  nor  proper  to  do  more.  Except 
as  to  expenses,  the  action,  or  the  part  of  it,  is  extinguished ;  and  nothing  is  left  for  the 
Court  bat  to  declare  the  fact  that,  so  feir,  it  is  dismissed,  being  no  longer  pursued.  I 
doubt  the  propriety  of  even  assoilzieing.  But  unquestionably  sustaining  the  defences  is 
quite  irregular. 

But  in  writing  out  this  interlocutor,  the  clerk,  plainly  by  mistake,  sustains  the 
defences^  exactly  as  if  they  had  been  fully  discussed.  I  infer  this  to  have  been  a 
mistake  upon  two  grounds.  One  is,  the  incompetency  of  deciding  on  the  defences  of 
an  abandoned  action ;  the  other  is,  that  the  interlocutor  bears  to  proceed  on  the  minute ; 
and  as  this  minute  reserves  right  to  institute  an  action  of  damages,  I  think  it  impossible 
that  the  Lord  Ordinary  could  intend  to  pronounce  a  judgment  destructive  of  this  very 
reservatioiL  He  could  not  mean  to  give  judgment  against  a  conclusion  for  damages, 
under  a  summons  which  not  only  contained  no  such  conclusion,  but  reserved  it  for  a 
future  proceeding. 

Now  I  take  it  to  be  a  general  principle,  that  reajvdicata  is  never  to  be  inferred 
unnecessarily,  or  from  casual  words,  or  equivocal  proceedings.  Before  a  party  can  be 
turned  out  of  Court  on  the  ground  that  his  suit  has  been  already  decided,  it  must 
have  been  truly  intended  to  have  been  decided,  and  this  intention  must  have  been 
carried  into  effect  correctly.  While  full  effect  is  always  given  to  judgments  according 
to  their  real  truth  and  spirit^  the  law  is  averse  to  exdude  parties  by  catches  and 
accidents. 

It  would  have  been  better,  because  it  would  have  been  safer,  for  the  pursuer  to  have 
got  the  error  in  the  interlocutor  corrected  by  a  reclaiming  note,  which  application  I 
think  muBt,  beyond  all  question,  have  been  successful.  But  still  this,  especially  as 
against  the  present  plea  of  res  judicata^  was  not  his  only  remedy.  And  applying  the 
general  rule  to  the  special  circumstances  of  the  case  before  us,  I  am  of  opinion  that  this 
plea  muat  be  repelled,  and  the  first  issue  granted. 
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Lord  Mbdwtn. — I  feel  great  difficulty  in^aaaenting  to  the  opinions  whicli  have  now 
been  delivered ;  but  as  the  question  is  decided  by  those  opinions,  I  do  not  feel  indined 
to  trouble  the  Court  with  the  detailed  views  I  had  prepared  in  support  of  the  opinion  I 
entertain  of  this  case.  I  will  only  say,  that  if  I  could  view  the  matter  in  the  same  light 
as  the  Judge  who  spoke  last,  that  the  interlocutor  sustaining  the  defences  was  written 
by  the  clerk  through  mistake,  and  that  these  declaratory  conclusions  should  only  have 
been  dismissed,  I  woidd  not  entertain  the  difficulty  I  now  do.  But  I  hold  that  the 
interlocutor  was  correct  in  the  circumstances  of  the  case.  A  process  may  be  dismissed 
when  it  first  comes  into  Court,  either  in  terms  of  the  Judicature  Act,  or  if  the  defender 
does  not  object,  and  a  new  process,  if  competent^  may  be  brought ;  but  the  present  case 
seems  different,  where  the  claim  was  for  a  lease  for  nineteen  years,  and  for  specific 
implement  It  was  not  abandoned  before  an  attempt  was  made  to  prove  it ;  it  would 
be  proved  by  writ  only.  A  diligence  was  obtained  to  recover  the  writings  which  the 
pursuer  thought  would  establish  his  right  The  writings  recovered  showed  that  he 
could  not  support  his  daim  for  a  lease.  Accordingly,  by  minute,  he  abandoned  it  On 
the  record  being  closed,  the  Lord  Ordinary  pronounced  the  interlocutor,  which  the 
defender  was  entitled  to  have,  by  sustaining  his  defence,  that  he  never  had  agreed  to 
grant  a  lease  for  nineteen  years.  Now,  is  it  competent  to  renew  the  discussion,  by 
bringing  it  under  the  form  of  an  action  of  damages,  because  a  lease  [389]  was  agreed  to 
and  not  given  ?  I  know  that  there  is  res  jadiccUa  only  when  the  new  action  is  founded 
on  the  same  media  condudendi^  and  where  the  conclusion  is  the  same ;  but  does  the 
abandonment  of  the  claim  for  specific  implement^  and  the  claim  for  damages,  make  the 
two  so  different  as  to  admit  of  the  latter,  when  the  pursuer  had  failed  on  the  other, 
after  recovering  all  the  writings  he  could  %  In  truth,  the  conclusion  is  not  different, 
but  properly  is  the  same — that  is,  the  substitute  for  it — as  it  comes  in  place  of  imple- 
ment when  that  has  become  unprestable ;  and  if  this  be  held  a  different  conclusion, 
however  it  may  be  guarded  in  the  opinions  now  delivered,  I  think  it  will  come  to  be 
pleaded,  that  in  every  such  case,  where  a  party  fails  in  obtaining  specific  implementi 
from  not  finding  writings  to  support  his  claim  to  a  lease,  he  may  raise  a  process  for 
damages  on  the  ground  that  a  lease  was  agreed  to  be  given ;  and,  as  this  as  a  jury 
question,  parole  evidence  may  be  admitted,  which  in  the  first  process  was  not  competent, 
and  then  the  result  may  be,  after  all,  that  the  defender  must  suffer,  as  if  the  agreement  to 
grant  a  lease  had  been  legally  established,  although  the  party  had  failed  on  the  competent 
evidence  in  doing  so.  I  have  great  difficulty  in  holding  that  it  is  competent  to  raise 
any  such  process  of  damages,  after  the  party  has  failed  in  the  proper  action  for  obtain- 
ing right  to  a  lease.  But  I  am  unwilling  to  trouble  the  Court  further.  I  never  had 
any  doubt  as  to  the  second  issue,  and  think  it  is  all  that  the  pursuer  is  entitled  to  under 
the  communing  for  a  lease. 

The  Court  repelled  the  objections  to  the  two  first  issues ;  and  further  found,  that 
the  expenses  of  the  processes  and  appeal  to  the  House  of  Lords  could  not  be  incladed 
within,  or  stated  to  the  jury  as  any  part  of  the  pursuer's  alleged  loss,  injury,  and  damage, 
and  disallowed  the  said  claim,  either  separately  or  as  part  of  the  L.1000  specially  con- 
cluded for. 

[Of.  AUan  v.  QUchrist,  2  R.  587.J 


No.  49.  Vm.  Dxmlop  390.    16  Jan.  1846.    2nd  Div.— Lord  Ounmghame. 

John  Snodgrabs,  Petitioner. — Rutherfurd — Ma/ifarlane, 

Alexander  Hair  and  Andrew  Hosie,  Eespondents. — 

Ld,'Adv.  M'Neill — Neaves, 

Partnership — BiU  of  Exchange — Bankruptcy — [Authority  of  Partners  after  dissotuHon] 
Statute  2  and  3  Vict,  c,  41,  §  6. — Held  that  one  of  the  partners  of  a  dissolved 
company  had  no  power,  after  the  dissolution,  to  grant  a  bill,  in  name  of  the  firm,  for 
a  debt  alleged  to  be  due  by  the  company,  but  which  had  never  been  constituted 
during  its  subsistence,  and  that  an  application  for  sequestration  of  the  company  and 
partners  could  not  competently  be  founded  on  such  bUl. 

John  Snodgrass  presented  a  petition  to  the  Lord  Ordinary  on  the  Bills,  setting  forth 
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(Mer  alia)  that  he  was  a  creditor  of  the  company  of  Fraser  and  Hosie,  now  or  lately 
qnaniers  and  stone  merchants  at  Braidbar,  and  of  George  Fraser,  Alexander  Hair,  and 
Andrew  Hosie,  the  individual  partners  of  that  company,  to  the  extent  of  L.696,  7s.  5d., 
conform  to  oath,  bill,  and  state  of  debt  produced ;  ''  that  the  said  George  Fraser  has 
been  rendered  notour  bankrupt  for  a  company  debt ; "  ^  and  praying  that  sequestration 
should  be  awarded  of  the  estate  of  the  company  and  the  individual  partners. 

Two  of  the  parties  called  as  partners  of  the  company  in  this  petition,  having  objected 
to  sequestration  being  awarded,  on  the  grounds  to  be  immediately  noticed,  a  recoid  was 
prepared,  in  which  the  averments  made  by  [391]  Snodgrass,  the  petibioner,  were, — ^That 
in  September  1841  a  partnership  had  been  formed  between  the  three  partners  above 
mentioned,  Fraser,  Hair,  and  Hosie,  under  the  firm  of  Fraser  and  Hosie,  they  having 
about  that  time  teiken  a  lease  of  the  Braidbar  quarry.  That  about  the  commencement 
of  the  operations  they  had  found  it  necessary  to  apply  to  the  petitioner  for  an  advance 
of  funds  to  enable  t^em  to  put  the  quarry  into  working  order,  and  at  the  same  time 
granted  to  him  a  joint  and  several  obligation  to  repay  whatever  money  he  might  give  to 
any  of  them  in  loan,  upon  a  notice  of  sixty  days.  This  obligation  was  dated  in  October 
1841,  and  was  subecsril]^  by  the  three  parties.  Hair,  Fraser,  and  Hosie,  who  were  therein 
described  as  tacksmen  of  Braidbar  Quarry.  That  the  quarry  having  turned  out  to  be 
an  unprofitable  speculation,  after  some  time  the  company  discontinued  their  operations, 
and  gave  up  their  lease.  In  1843,  Hosie  became  bankrupt,  and  was  sequestrated.  That 
the  petitioner,  who  had  made  considerable  advances  to  the  company,  being  desirous  to 
obtain  repayment,  applied  to  Fraser,  with  whom  he  had  chiefly  transacted  as  having  the 
charge  of  the  money  matters  of  the  company,  and  who  had  discharged  several  of  the 
company's  debts  subsequent  to  the  bankruptcy  of  Hosie ;  and,  of  date  10th  October 
1844,  obtained  from  him  an  acceptance,  in  name  of  the  company,  for  the  amount  of  his 
advances.    This  bill  was  in  these  terms  : — 

"  Glasgow,  10th  October  1844. 

*'  L.688,  Os.  7d. 

*'  One  month  after  date,  pay  to  me  or  my  order,  at  the  Bank  of  Scotland's  Office, 
Glasgow,  the  sum  of  six  hundred  and  eighty-eight  pounds  and  sevenpence  sterling, 
value  received  conform  to  obligation  and  vouchers. 

(Signed)        ''John  Snodgrass. 

"Frasbb  &  Hosie. 
"  To  Messrs.  Fraser  and  Hosie, 
'*  Quarriers,  Braidbar,  near  PoUockshaws." 

The  obligation  referred  to  in  the  bill  was  that  of  October  1841,  above  quoted. 
And  there  was  further,  of  the  same  date  as  the  bill,  a  docquet  adhibited  by  Fraser  to 
an  account  of  the  petitioner's  advances,  acknowledging  that  these  advances  had 
been  made. 

This  bill  having  been  dishonoured,  Snodgrass  used  diligence  upon  it,  and  obtained 
warrant  of  imprisonment  against  Fraser,  which  was  followed  by  an  execution  of  search. 
He  then  presented  the  petition  for  sequestration. 

It  was  stated  by  Hair  and  Hosie,  the  two  parties  who  had  made  appearance  in  the 
process,  that  Hair  never  had  been  a  partner  of  the  company  of  Fraser  and  Hosie ;  that 
this  company  had  been  dissolved  in  the  year  1843,  by  the  bankruptcy  and  sequestration 
of  Hosie ;  and  that  the  [382]  bill  founded  on  by  the  petitioner,  both  as  proving  his 
debt,  and  as  establishing  a  bankruptcy  by  diligence,  was  signed  by  Fraser  with  the  firm 
of  Fraser  and  Hosie,  in  October  1844,  long  after  the  dissolution  of  the  concern  had 
taken  place,  and  was  universally  known ;  and  when  Fraser  had  no  power  whatever  to 
grant  such  a  document  to  bind  any  one  but  himself.  They  further  denied  that  the 
petitioner  had  made  the  advances  in  question. 

In  consequence  of  Hosie's  previous  sequestration,  the  prayer  of  the  petition  was 
subsequently  restricted  quoad  him,  to  sequestration  of  his  estates  as  one  of  the  partners 
of  the  company.  . 

By  the  mutual  acquiescence  of  parties,  the  case  was  pleaded  upon  the  footing  stated 
in  the  following  argument : — 

Hair  and  Hosie  argued  in  their  minutes  of  debate ; — The  question  was,  whether,  in 

1  2  and  3  Vict  c.  41,  §  6. 
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the  circomBtances,  the  bill  granted  by  Fraaer  in  name  of  the  finn,  a  year  after  the 
company  was  dissolved  by  £e  bankruptcy  of  Hosie,  coold  either  constitute  a  company 
claim  in  the  person  of  the  petitioner,  or  be  the  foundation  of  diligence  as  for  a  company 
debt,  that  could  have  the  effect  of  producing  bankruptcy  as  against  the  company. 
After  the  dissolution  of  a  company,  none  of  the  partners  have  power  to  grant  any  deed 
or  document  that  can  create  an  obligation  against  the  company,  or  make  them  liable  to 
diligence  following  upon  it,  even  in  relation  to  a  debt  already  due  by  the  company,  the 
power  of  partners  to  sign  obligations  binding  the  company  being  the  result  of  the 
mutual  mandate  implied  in  partnership,  which  can  only  subsist  while  the  partnership 
itself  endures.    A  company,  it  was  true,  subsisted  after  dissolution  to  certain  effects 
with  a  view  to  its  being  wound  up ;  but  it  was  no  part  of  the  necessary  management  in 
winding  up  a  concern,  that  any  of  the  partners  should  be  at  liberty  to  grant  new 
documents  of  debt  for  binding  the  other  partners,  and  subjecting  them  to  diligence ; 
and  no  relevant  allegation  was  made,  that  this  charge  of  winding  up  had  been  entrusted 
to  Eraser  by  his  copartners.     In  addition  to  tihe  bill  in  question,  the  petitioner  made 
reference  to  an  obligation  and  vouchers ;  but  if  the  bill  were  to  be  set  aside,  the  latter 
documents  were  insufficient  as  grounds  of  debt     Of  these  documents  the  oblation  was 
an  imperfect  writing,  not  holograph  or  tested,  nor  granted  in  the  name  of  any  firm,  of 
the  nature  of  a  guarantee  for  money  to  be  advanced,  which  could  only  be  made 
available  by  action,  and  upon  proof  of  m  inierventuB^  and  the  amount  of  advances  made 
under  it ;  while  the  voucher  referred  to  was  of  the  same  date  as  the  bill,  and  posseeaed 
of  no  additional  validity.     Neither  of  these  documents  had  been  produced  with  the 
petition  for  sequestration.     The  question,  however,   was  not  merely,   whether  the 
petitioner  had  by  these  documents  established  a  claim  as  a  creditor  of  the  company.    It 
was  further  necessary,  that  the  bill  founded  on,  as  granted  in  the  company's  name, 
should  in  itself  be  a  valid  obligation  by  the  company,  so  as  to  be  the  foundation 
[393]  of  that  summary  diligence  by  which  the  bankruptcy  was  said  to  have  been 
produced.^ 

Snodgrass,  the  petitioner,  pleaded ; — ^That  although  the  bankruptcy  and  seqaestra- 
tion  of  one  of  the  partners  of  a  company  must  have  the  effect  of  operating  its  dissolution 
in  regard  to  further  speculation  or  enterprise,  it  did  not  follow  that  all  right  or  power  in 
the  remaining  or  solvent  partners  was  extinguished  in  regard  to  company  transactions 
already  past  There  must  necessarily  be  vested  somewhere  a  power  to  wind  up  die 
affairs  of  every  dissolved  company ;  and  this  power,  where  it  has  not  been  otherwise 
provided  for,  remained  with  the  surviving  or  solvent  partners ;  and  every  act  of  adminis- 
tration which  was  necessary  for  winding  up  the  concern,  might  be  effectually  done  in  the 
name  of  the  firm  by  the  individual  partners.  Accordingly,  the  granting  of  a  bill,  in 
name  of  a  firm  dissolved  by  bankruptcy,  by  the  solvent  partner  for  a  debt  incurred,  and 
for  which  an  obligation  had  been  granted  to  the  original  creditor  previous  to  dissolution, 
and  bearing  reference  exclusively  to  a  transaction  already  past,  was  an  act  within  his 
competency  and  power,  and  fairly  within  the  ordinary  powers  of  administration  in 
winding  up.  The  accepting  of  a  bill,  in  these  circumstances,  was  not  entering  upon  a 
new  transaction,  or  creating  a  new  right  or  contract ;  it  was  only  giving  voluntary  effect 
to  a  right  or  contract  already  subsisting,  and  which  could  oUierwise  be  enforced  by 
legal  process.' 

^  2  Bell's  Com.  644 ;  Eilgour,  (1  H.  Blackstone,  155) ;  Abel  v.  Sutton,  (3  Espinaaae, 
108) ;  Collier  on  Partnership,  p.  372 ;  Whitcombev.  Whiting,  (2  Douglas,  651),  Grabb'a 
Digest,  Part  III.  p.  286;  9  Geo.  lY.  c.  14,  §  2;  M'Nab  v,  Lockhart  and  Hendry, 
March  10,  1843,  (arUe,  Vol.  V.  p.  1014). 

«Ersk.  ni  3,  20;  Thomson  v,  Liddell  and  Co.,  July  2,  1812  (F.C.);  Forwth 
V.  Hair  and  Co.,  Nov.  18,  1834,  (13  S.  &  D.  p.  42) ;  Wilson  v.  Ewing,  May,  and  Co-t 
Jan.  20,  1836,  (14  S.  &  D.  p.  262) ;  Bell's  Corns.  II.  pp.  637,  638,  643 ;  Collyer  on 
Partnership,  2d  Edit.  pp.  75,  130,  582 ;  Wood  and  Others  v.  Braddick,  Jan.  26, 1808, 
(1  Taunt,  p.  104);  Harvey  and  Others  v.  Crickett  and  Others,  Nov.  1816,  (5  Made 
and  Selw.  p.  336);  Porter  and  Bristow  v.  Taylor,  AprU  26,  1817,  (6  Maule  and  Selw. 
p.  156) ;  Ault  V,  Goodritch,  May  1828,  (4  Russeirs  Reports,  p.  430) ;  King  v.  Smith, 
Dec.  12,  1829,  (4  Carr.  and  Payne's  Reports,  p.  108);  Pritchard  t;.  Draper,  1830,  (1 
Russell  and  Mylne's  Chancery  Reports,  p.  191);  Douglas,  Heron,  and  Co.  v.  Grardner, 
June  16,  1792,  (2  Bell's  Coms.  p.  637);  Grant  v.  Chalmers,  Nov.  15,  1771,  (1  Mob 
14,581) ;  Royds  t;.  Fraser's  Trustees,  Jan.  17,  1822,  (1  Shaw,  p.  267). 


YttL  DUlop.  8NODORA88  V.    HAIR,  &a  521 

The  Loid  Ordinary  on  the  bOls  reported  the  case. 

Lord  Justiob-Glbbk. — ^With  reference  to  the  pleas  of  both  parties,  it  is  very 
necessary  to  keep  in  view  that  the  question  we  have  to  decide  arises  in  regard  to  an 
application  for  sequestration  of  a  company,  and  of  the  individuals  as  partners  thereof, 
and  to  the  effect  of  the  diligence  on  which  that  sequestration  is  said  to  be  rendered 
competent 

It  must^  I  think,  be  taken  at  present  in  this  application^  that  Hair  was  a  partner  of  the 
quarry  copartnery.  The  admission  at  last  made  of  his  signature  to  the  do-  [394]  -cument 
of  27th  October  1841,  is  sufficient,  in  the  first  instance,  to  warrant  the  application 
against  him  for  sequestration  being  entertained.  On  the  other  hand,  it  is  not  proved, 
and  cannot  be  assumed,  either  that  the  copartnery  went  on  between  Fraser  and  Hair 
doing  business  after  the  sequestration  of  Hosie,  or  that  Fraser  had  any  particular  powers 
or  authority  for  winding  up  and  settling  their  affairs,  in  respect  of  the  dissolution  by 
Hosie's  sequestration.  Both  these  statements  are  not,  very  consistently,  attempted  by 
the  petitioner.  But  neither  are  proved;  and  the  petitioner  himself  asks  for  judgment 
as  the  case  stands  on  the  point  of  law  which  is  argued  between  the  parties. 

In  this  state  of  the  facts,  the  question  arises  as  to  the  effect  of  the  bill  signed  on  the 
10th  October  1844  by  Fraser  with  the  company  firm,  after  the  dissolution  of  the  com- 
pany some  time  before,  by  the  sequestration  of  Hosie.  We  have  no  continuance  of 
business  after  that  period ;  we  have  no  acts  by  Fraser,  showing  any  particular  mandate 
to  him,  express  or  implied,  to  use  the  company  firm ;  we  have  not  even  the  case  proved, 
of  each  partner,  more  or  less,  acting  on  behalf  of  the  company  as  circumstances  required, 
and  each  acknowledging  or  taking  benefit  from  the  acts  of  the  other,  whatever  they 
might  be.  Hence  the  opinion  I  have  formed  applies  entirely  to  the  abstract  case  before 
us,  there  being  apparently,  of  this  quarry  concern,  no  matters  to  wind  up  at  all,  or 
nothing  done  by  any  one  towards  winding  up. 

On  the  bill  so  granted  by  Fraser,  t^e  competency  of  sequestration  must  clearly 
depend.  1.  It  is  only  on  the  diligence  done  on  that  bill  against  Fraser,  that  the  com- 
pany can  be  reached  at  all  for  sequestration;  for  otherwise  they  cannot  be  brought 
under  the  provision  of  the  sixth  section  of  the  recent  statute,  which  authorizes  the 
sequestration  of  a  company,  "  provided  any  partner  thereof  has  been  rendered  notour 
bankrupt  for  a  company  debt."  And,  2.  The  petition  and  relative  oath  are  rested 
exclusively  on  the  biU  and  Fraser's  notour  bankruptcy,  by  reason  of  the  diligence  done 
against  him  for  the  bill  granted  by  himself  long  after  dissolution.  Hence,  unless  the 
bill  was  competently  and  effectually  granted  by  him  with  the  company  firm,  the  applica- 
tion has  no  foundation  whatever,  and^^in  the  view  I  take  of  it,  we  cannot  enter  into  any 
proof,  or  sustain  the  application,  because  proof  is  offered  to  be  afterwards  adduced  in 
the  sequestration,  that  the  bill  was  granted  for  a  company  debt.  The  point  is,  could 
Fraser  competently  grant  this  bill,  in  the  circumstances,  for  a  company  debt  ? 

Supposing  that  certain  advances  were  made  for  the  company,  and  that  we  are  to  hold 
so,  on  the  faith  of  the  letter  of  October  1841,  before  Hosie's  sequestration,  which,  how- 
ever, without  the  bill,  cannot  be  assumed  in  favour  of  the  application,  and  is  not 
instructed  in  support  of  the  bill  by  any  document  binding  the  company,  or  granted  before 
dissolution ;  still  in  what  situation  were  matters  when  the  company  was  dissolved  by 
the  sequestration  of  Hosie  ?  The  petitioner  might  have  been  able,  by  ordinary  action, 
to  constitute  the  debt  against  the  company,  if  he  had  sufficient  proof  of  his  advances, 
and,  havii^  done  so,  then  to  proceed  against  them.  But,  so  far  as  we  see  at  present,  he 
held  no  document  of  debt  with  the  company  firm — no  document  at  all,  prior  to  dissolu- 
tion; and,  in  particular,  none  authorizing  diligence,  without  which  the  notour 
bankruptcy  could  not  here  be  created.  In  that  state  of  things  there  might  be  good 
objections  to  the  debt.  The  proof  of  it  might  wholly  fail  It  might  be  that,  with  the 
knowledge  of  the  petitioner,  the  sums  were  not  all  advanced  for  the  use  of  the  company ; 
[396]  and  if  the  interest  was  calculated  at  6  per  cent.,  in  terms  of  the  letter,  there 
might  be  an  objection  to  the  amount  on  that  score,  as  the  transaction  seems  not  to  be 
within  the  recent  statutes.  In  short,  the  defences  might  be  numerous  and  fataL  Hence, 
at  the  sequestration  of  Hosie,  the  petitioner  was  simply  an  alleged  creditor  for  money 
said  to  be  advanced,  bound  to  prove  his  advances,  and  not  possessed,  so  far  as  we  see,  of 
any  proof  of  the  sum  by  acknowledgment  or  voucher  of  the  company ;  nay,  it  would 
appear  from  his  productions  in  the  attempt  to  support  thd  bill,  that  there  was  no  proper 
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account  or  note  of  his  advances  of  any  kind,  even  with  Eraser's  acknowledgment^  of  an 
earlier  date  than  the  bill  in  question — the  only  account  referred  to  being  one  signed 
by  Fraaer  of  the  same  date  with  the  bill  to  October  1844,  the  last  advance  being  said  to 
be  in  March  1841.  Hence  the  situation  of  the  petitioner  after  dissolution,  and  before 
the  bill  was  obtained  from  Fraser  with  the  company  firm,  was  one  in  which  the  attempt 
to  obtain  sequestration  was  out  of  the  question.  It  might  be  a  very  hard  position,  if  he 
really  had  advanced  the  money  for  the  company.  But  still  the  more  hard  his  position, 
the  change  attempted,  by  getting  Fraser  to  sign  this  bill  with  the  company  firm,  is,  I 
think,  the  greater. 

Holding  it  to  be  a  clear  point  that  the  mandate  or  authority  to  one  partner  to  bind 
the  others  by  the  company  firm,  fell  by  the  dissolution,  and  that  no  fiicts  of  any  sort 
are  proved  to  raise  any  case  of  implied  authority,  or  a  case  in  which,  of  necessity,  any 
particular  powers,  or  discretion,  or  prceposiium^  devolved  on  Fraser  from  the  absence  or 
inability  of  Hair  to  act,  I  am  of  opinion  that  a  subscription,  by  one  partner  in  the 
company  firm,  of  a  document  of  debt,  which  not  only  constituted  the  debt  against  the 
company,  but  authorized  immediate  diligence  on  the  bill  against  the  other  partners,  and 
might  be  a  warrant  for  sequestrating  the  company  and  the  partners,  was  an  act  beyond 
the  competency  of  any  partner  after  dissolution.  We  must  take  the  case  actually  before 
us,  and  I  go  no  further. 

In  all  the  cases  where  acts  after  dissolution  have  been  sustained,  there  has  been 
either  necessity,  or  benefit  to  the  company,  or  plain  and  undoubted  obligation  to  be  ful- 
filled—or  funds  in  the  hands  of  the  partner,  which  he  was  entitled  to  apply  to  pay  a 
debt,  and  thereby  relieve  himself  as  well  as  the  company— or  implied  authority  in  the 
partner  to  act  for  all  concerned,  which  seems  to  have  been  the  case  in  Fairholm's 
Creditors  v.  Chalmers ;  or  each  partner  acting  with  the  knowledge  of  the  other  for  the 
best,  as  circumstances  occurred.  A  common  case  in  windii^  up  is,  that  immediate 
measures  must  be  taken  to  avoid  great  and  ruinous  embarrassment  by  one  large  creditor 
pressing  for  immediate  payment,  by  which  the  effects  of  the  company  might  be  brought 
prematurely  to  sale,  and  before  expected  proceeds  of  goods  can  be  received,  and  when 
the  acts  done  in  such  emergencies — e,g.  giving  bills  to  the  urgent  creditor — are  really  to 
gain  time,  and  to  put  off  payment  until  funds  are  procured.  But  here  it  is  plain,  that 
benefit  to  the  company  was  not  the  effect  of  the  act ;  the  effect  was  not  to  postpone  the 
legal  measures  of  the  alleged  creditor,  or  to  aid  the  company  and  the  other  partners. 
On  the  contrary,  the  only  effect — I  say  nothing  of  alleged  motives,  for  they  do  not  enter 
into  the  case ;  but  the  only  effect  as  to  the  other  partners,  was  to  aid  and  assist  the 
.creditor  by  giving  him — ^what  he  had  not — proof  of  the  constitution  of  the  debt|  if  the 
act  can  be  sustained  as  competent,  by  a  bill  at  a  very  short  date,  and  by  arming  him 
with  the  power  of  sequestrating  the  company  and  the  other  [396]  partners.  This  is 
manifestly  the  only  effect  of  granting  this  bill  in  the  circumstances.  Benefit  to  the 
company  or  other  partner  cannot  be  pretended ;  and  observe  what  is  the  result  of  this 
act.  Fraser  grants  this  bill  with  the  company  firm  to  the  creditor  who  held  previously 
no  company  document,  and  the  diligence  is  not  done  against  Hair,  who,  in  a  suspension, 
would  have  disputed  the  competency  of  the  act  and  the  existence  of  the  debt ;  but  with- 
out the  slightest  notice  to  him  who  is  on  the  spot,  diligence  is  done  solely  against  Fraser 
who  granted  the  bill,  and  then  at  once  on  this  diligence  against  Fraser,  the  petitioner 
proceeds  to  apply  for  sequestration  of  the  company  and  of  Hair.  How  the  granting  of 
a  bill,  of  which  this  is  the  only  effect,  can,  after  dissolution,  be  held  to  be  within  the 
implied  powers  of  a  partner,  I  am  unable  to  understand.  All  the  cases  quoted  are,  in 
my  opinion,  clearly  distinguishable  from  the  present,  and  rest  on  grounds  which  do  not 
apply  to  such  an  act  as  the  acceptance  of  this  bill,  in  the  circumstances,  with  the  com- 
pany firm.  For  instance,  the  admission  of  a  debt  by  one  partner  after  dissolution^  as 
part  of  the  proof  against  another,  but  only  as  part  of  the  proof  is  a  very  different  matter 
from  an  act  which  prima  instarUia  is  to  constitute  the  debt  against  the  company,  to  bind 
the  partners,  and  warrant  diligence  and  sequestration.  It  may  be  shown  that  this  was 
not  a  new  transaction,  if  in  a  constitution  it  shall  be  proved  aliunde  that  there  was  a 
company  debt.  But,  in  the  first  instance,  the  acceptance  of  this  bill  is  the  same  thing 
as  a  new  transaction,  undoubtedly  as  far  as  regards  sequestration  and  the  special  pro- 
vision under  which  the  notour  bimkruptcy  of  one  partner  for  a  company  debt  authorizes 
sequestration  of  the  company :  For  as  yet  no  document  of  debt  apart  from  the  hill  by 
the  company,  or  prior  to  dissolution,  or  proof  of  the  debt,  is  referred  to ;  and,  secondly, 
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the  granting  of  the  bill  for  a  debt  not  vouched  or  constituted,  is  in  many  respects  equiva- 
lent to  a  new  transaction,  the  consequences  being  so  direct,  immediate,  personal,  and 
decisive. 

As  the  notour  bankruptcy  of  the  partner  must  be  for  a  company  debt,  it  is  clear  that 
the  acknowledgment  by  one  partner  after  dissolution,  such  as  by  the  use  of  the  company 
firm,  cannot  competently  establish  this  to  be  a  company  debt,  for  the  purpose  of  seques- 
tration— ^for  that  would,  after  dissolution,  put  all  into  the  hands  of  any  one  partner. 

The  case  was  put  of  an  action  being  brought  against  the  company  after  dissolution, 
and  of  Fraser  therein  acknowledging  the  debt  If  the  other  partners  were  not  called  in 
that  action,  I  apprehend  no  acknowledgment  by  Fraser  called  alone  would  support  a 
charge  on  the  decree,  against  a  partner  not  called ;  for,  after  dissolution,  all  the  partners 
must  be  individuaUy  called.  But,  even  if  a  charge  were  given  on  a  decree  taken  against 
the  company  in  such  circumstances,  and  technically  it  might  be  competent,  the  other 
partner  would  have  immediate  redress  by  suspension,  on  the  ground  that  the  decree 
could  not  be  supported  against  the  company  by  the  mere  admission  of  Fraser,  and  that 
the  others  were  not  called  for  their  interest.  If  that  other  partner  were  called,  and  did 
not  appear,  then  there  was  a  good  decree  against  him  in  absence.  But  such  case  does 
not  illustrate  at  all  what  occurred  in  the  present ;  for  the  bill  here  is  maintained  to  be 
conclusive  prima  instantia. 

The  English  case  of  Harvey's  Assignees  v.  Crickett  and  others  was  much  relied  on. 
I  have  examined  the  report,  in  order  to  see  what  the  facts  were.  The  two  Harveys  had 
been  bankers,  so  were  the  defenders,  and  the  latter  held  notes  [397]  of  the  former  to  a 
large  amount.  J.  W.  Harvey  became  bankrupt,  and  absconded,  and  a  commission  was 
taken  out  against  him.  In  these  two  facts, — 1.  That  he  was  legally  bankrupt;  and,  2. 
That  he  absconded, — the  situation  of  the  other  partner,  left  thus  in  sole  charge,  and 
bound  and  entitled  to  act  for  the  best,  was  quite  different  from  that  of  Fraser ;  and  I 
am  not  prepared  to  give  any  opinion  as  to  a  bill  if  signed,  though  with  the  company 
firm,  in  such  circumstances,  and  for  the  benefit  of  the  company. 

But,  still,  what  the  remaining  partner,  M.  B.  Harvey,  did,  was  very  different  from 
the  act  here  of  Fraser.  He  carried  on  the  business  till  the  2dd  June.  Payment  had 
been  refused  by  the  London  correspondents  of  the  notes  of  Harvey  and  Company  which 
the  defenders  held.  In  these  circumstances,  M.  B.  Harvey  made  a  debtor  to  his  house 
accept  a  bill  payable  to  himself,  as  he  conceived  every  thing  devolved  on  himself  by  his 
sou  having  absconded.  Then  he  indorsed  the  bill  to  the  defenders,  and  the  defenders 
gave  notes  of  the  house  in  exchange  for  it  After  this  M.  B.  Harvey  also  became  bank- 
rupt^  and  a  joint  commission  was  taken  out  against  both  Harveys. 

In  this  way,  M.  B.  Harvey,  who  did  not  use  the  company  firm  at  all,  paid  a  debt 
out  of  funds  in  his  hands.  I  apprehend  this  was  clearly  a  different  act  from  that  of 
Fraser,  and  see  how  Lord  Ellenborough  puts  it.  The  assignees  sought  to  recover  from 
the  defenders  the  amount  of  an  undoubted  debt,  actually  and  fairly  paid  before  the  funds 
of  the  company  were  attached  by  the  commission, — (in  Lord  Ellenborough's  opinion, 
Harvey's  case  was  here  quoted.)  To  make  the  case  the  same,  Fraser  should  have  paid 
the  debt  in  respect  of  the  debt  being  constituted. 

The  case  is  an  important  one ;  but,  taking  the  exact  state  of  the  facts  before  us,  I 
have  no  difficulty  in  holding  that  this  application  must  be  refused. 

LoBD  Mbdwtit. — The  petitioner  applies  for  the  sequestration  of  the  company  of 
Fraser  and  Hosie,  and  its  partners,  as  a  creditor  for  L.696,  conform  to  oath,  bill,  and 
3tate  of  debt  Now,  I  am  of  opinion  that,  even  if  Hair  was  a  partner  of  the  firm  of 
Fraser  and  Hosie,  and  that  there  was  a  company  debt  due  here,  though  not  constituted 
till  the  bill  was  granted,  both  of  which  I  am  willing  at  present  to  assume.  Hair  is  entitled 
to  object  to  the  bill  dated  10th  October  1844,  granted  by  Fraser  under  the  company 
firm,  when  that  firm  had  been  dissolved  more  than  a  year  before  by  the  sequestration  of 
Hosie,  and  the  debt  had  never  been  previously  constituted.  After  the  dissolution  of  a 
company,  it  is  quite  true  that  it  subusts  to  a  certain  effect,  and  that  the  partners,  and 
more  especially  the  partner  who  is  appointed  to  wind  up  the  concern,  may  use  the  firm 
in  gathering  in  the  effects  and  discharging  the  obligations  of  the  company ;  he  may 
receive  payment,  and  grant  a  discharge  in  name  of  the  company ;  he  may  draw  a  bill 
upon  a  debtor,  and  indorse  it ;  nay,  he  may  pay  a  debt  due  by  the  company  funds  in  his 
hands,  and  these  funds  may  be  the  produce  of  such  bills,  or  even  the  bills  themselvee, 
provided  always  the  debts  paid  be  just  debts ;  and  he  will  be  liable  to  his  partners  if 
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he  act  impioperly,  and  admit  debt  as  just  against  the  company  which  are  not  so.    Now, 
all  such  acts  fall  under  the  character  of  acts  in  the  necessary  administrative  powers  for 
winding  up  the  concern.    But  I  think  such  powers  go  no  further,  and  they  do  not 
extend  to  the  effect  of  constituting  a  debt  by  granting  a  bill  for  it^  thus  giving  the 
creditor  of  the  dissolved  company  rights  [398]  and  privileges  which  he  had  not  acquired 
during  the  subsistence  of  the  company,  giving  parata  exeeutio  against  the  partners,  not 
in  the  least  necessary  for  winding  up  the  concern.    This  would  be  a  very  dangerous 
power  put  into  the  hands  of  a  former  partner,  whose  misconduct  may  have  made  it 
necessary  to  dissolve  the  concern,  and  who  might  be  willing  to  make  this  return  to  his 
qwmdmn  partners,  by  granting  obligations  under  the  expired  firm,  which  would  oocasion 
much  embarrassment  to  them,  as  a  return  for  having  dissolved  their  connexion.    It 
might  be  that  a  bill  might  be  renewed  after  the  dissolution  of  the  company,  for  the 
purpose  of  delaying  a  demand  for  the  debt  previously  constituted,  on  which  execution 
might  immediately  take  place.    Every  partner  was  already  bound  for  the  debt  which 
had  been  constituted  during  the  subsistence  of  the  mandates,  by  which  one  partner  can 
bind  his  copartner.    But  I  can  find  no  authority  for  saying  that  the  former  partner  of 
an  expired  or  dissolved  company  has  this  power  of  binding  his  copartnen,  by  using  the 
company  firm  after  the  company  no  longer  exists ;  and  it  would  require  practice  and 
authority  for  such  an  extension  of  his  power.     I  think  it  impossible  to  limit  the  right 
to  grant  such  bills  only  for  previously  existing  debts.     If  such  bills  got  into  the  hands 
of  onerous  bona  fide  holders,  how  could  the  latent  defect,  that  they  were  not  for  prior 
debts,  be  pleaded  against  the  indorsee  %    It  would  be  impossible,  beneficially,  to  limit 
the  exercise  of  this  power  to  the  constitution  of  prior  debts  \  and  therefore  it  seems 
safest  and  most  consistent  with  principle  to  say,  that  after  the  dissolution  of  the  com- 
pany, the  firm  cannot  be  used  for  any  such  purpose.     Any  one  who  is  offered  a  bill 
granted  by  a  dissolved  company,  as  the  dissolution  of  a  mercantile  company  must  always 
be  a  notorious  fact,  must  know  that  it  is  an  invalid  bill,  if  there  be  no  power  in  an 
expired  company  to  use  the  firm.     But  he  never  can  know  if  it  be  for  a  prior  debt  or 
not.    Hence  the  invalidity  of  any  such  bill  is  safest  for  mercantile  practice,  more 
especially  as  it  cannot  be  necessary  for  winding  up,  to  give  this  dangerous  power  which 
is  so  liable  to  abuse.    This  accordingly  is  the  view  of  the  law  laid  down  by  Professor 
Bell,  (Vol.. II.  p.  644).    And  this  is  consistent  with  analogous  principles  in  our  law, 
such  as  that  the  acknowledgment  of  one  obligant  or  partner  will  not  obviate  prescription, 
nor  a  reference  to  oath  of  one  bind  another.    The  case  of  M^Nab^  1843,  is  an  important 
authority  on  this  point.     I  am  therefore  of  opinion,  that  this  biU  and  oath  of  verity  is 
not  sufficient  as  a  prima  facie  proof  of  a  debt  against  Hair,  to  warrant  sequestration 
against  him  as  a  partner  of  Fraser  and  Hosie. 

Lord  Monobbiff. — According  to  some  views  of  this  case,  we  are  at  sea  as  to  the 
state  of  the  facts^  as  to  which  the  parties  materially  differ.  I  must  assume,  however, 
the  petitioner's  averment,  that  this  bill  was  granted  for  a  company  debt|  that  Hair  was 
a  partner,  and  that  there  was  no  fraud  or  collusion  in  the  granting  the  biU.  Then  there 
are  dicta  and  decisions  which  go  a  considerable  way,  although  I  do  not  see  that  they  can 
be  carried  the  whole  length  which  the  petitioner  contends.  I  do  not  see  that  there  is 
any  incompetency  in  the  partner  of  a  dissolved  company  acknowledging  an  existing  debt 
The  case  of  Grant  is  a  strong  case,  to  show  that  there  is  no  absolute  incompetency  in  a 
partner  after  dissolution  assigning  a  debt  due  to  a  company  firm.  It  is  true  the  report 
bears,  that  the  heira  of  the  deceased  partner  who  had  been  made  parties  did  not  object ; 
but  still  if  the  title  of  the  purauer  had  been  a  nullity,  this  would  not  have  been  sufficient 
Then  [399]  Harvey  is  also  a  very  strong  case.  The  result  that  I  incline  to  is,  that  it 
was  incompetent  to  grant  the  bill^  as  it  altered  the  onus  prohandi — a  result  not  materially 
differing  ham  your  Lordships,  though  I  have  arrived  at  it  with  greater  doubt  and 
difficulty. 

Lord  Cookbubn. — ^I  agree  with  your  Lordships.  The  case,  when  cleared  of  some 
useless  matter,  comes  to  a  very  simple  point,  and  to  one  on  which,  if  we  adhere  strictly 
to  it,  I  do  not  now  see  that  any  proof  is  necessary  beyond  the  fetcts  that  both  parties 
agree  that  we  may  assume.  These  facts  are,  that  Hair  was  a  partner,  and  that  there 
was  a  true  debt  due  to  the  petitioner,  and  that  there  was  no  collusion  in  granting  this 
bill.  Well,  nobody  denies  that  a  company,  though  dissolved  as  to  further  trading, 
subsists  to  the  effect  of  winding  up  all  past  transactions.  The  question  is,  Whether 
the  granting  of  this  bill  was  an  act  purely  or  properly  towards  winding  up  I 
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It  IB  impossible  to  ennmeiate,  or  even  to  describe,  the  various  acts  which  a  partner 
may,  or  may  not  perform,  in  the  fair  course  of  winding  up ;  but  it  is  nnquestionably  a 
general  principle,  that  he  can  grant  no  new  obligation.  And  under  iins  rule,  this, 
which  is  but  an  example  of  it,  must  be  included,  viz.,  that  he  cannot  so  alter  or  add  to 
any  prior  obligation,  whether  express  or  implied,  as  to  bring  new  or  extraordinary  risks 
or  liabilities  on  his  brother  partners. 

Now,  where  an  obligation  to  repay  arises,  as  it  does  here,  out  of  the  mere  fact  of 
advances  having  been  made,  in  reliance  on  a  contract,  and  on  the  law,  can  it  be  said 
that  a  partner,  who,  after  dissolution,  converts  this  simple  obligation  to  pay  into  a  debt 
by  Inll,  does  not  in  reality,  as  well  as  in  appearance,  create  an  obligation  of  a  materially 
d^erent  character  t  The  bill  binds  the  partners  in  a  different  form,  and  to  new  effects, 
and  alters  their  legal  and  practical  position  most  materially.  Instead  of  leaving  them 
aomply  bound,  it  exposes  them  to  summary  and  personal  diligence,  and,  by  the  act  of 
the  partner,  not  merely  in  the  exercise  of  any  right  of  assignation  by  the  original 
creditor,  enables  the  drawer,  by  indorsation,  to  introduce  new  creditors.  These  conse- 
quences attach  necessarily  to  the  mere  creation  of  the  new  document  of  debt|  even 
where,  in  its  conditions,  it  and  the  conditions  of  the  original  obligation  may  agree. 
But  it  may  be  doubted  whether  these  do  agree  on  the  present  occasion.  By  the  obliga- 
tion, on  the  ftdth  of  which  the  advances  were  made,  repayment  could  only  be  demanded 
after  sixty  days'  notice ;  but  the  bill,  which  is  at  one  month's  date,  makes  each  partner 
liable  to  incarceration  in  half  of  this  time,  and  it  is  not  set  forth  on  the  record  that, 
prior  to  the  date  of  the  bill,  the  notice  had  been  exhausted.  However,  I  proceed  on 
the  general  principle,  and  not  on  any  such  specialty. 

I  see  no  authority,  English  or  Scotch,  that  tends  to  warrant  the  right  of  a  partner 
to  embody  debts  in  bills  after  dissolution.  The  case  of  a  partner  receiving  payment^ 
or  making  payment,  or  raising  an  action,  or  compounding,  or  discharging,  which  are 
the  sort  of  cases  founded  on  by  the  petitioner,  are  all  plainly  inapphcable.  On  the 
other  hand,  it  is  expressly  laid  down  by  Professor  Bell,  that  after  dissolution  ^*  no  draft, 
acceptance,  or  indorsation,  can  be  made  by  the  firm,  unless  "  it  be  done  by  all  the 
partners."  And  in  the  case  of  Abel,  Lord  Xenyon  says,  that  even  "if  a  paid  bill 
existed  at  the  time  of  the  partnership,  but  is  not  put  into  circulation  until  after  the 
dissolution,  all  the  partners  must  join  in  making  it  negotiable."  Granting  a  new  bill 
after  dissolution  is  a  much  stronger  act.  In-  [400]  -deed  a  bill  constitutes  so  very 
peculiar  and  peremptory  an  obligation,  that  if,  after  dissolution,  one  partner  could  fix  it 
on  the  resti  who  were  previously  free  of  it,  though  for  a  debt  truly  due,  there  could  not 
be  many  things  which  he  might  not  do. 

I  therefore  think  this  bill  void,  quoad  hoe^  and  consequently  consider  the  present 
application,  which  rests  on  the  bill  alone,  as  one  that  must  be  rejected. 

The  Court  accordingly  pronounced  this  interlocutor: — ''Refuse  to  award  the 
sequestration  prayed  for  in  the  petition  of  John  Snodgrass,  and  dismiss  the  same,  and 
decern ;  find  the  respondent  entitled  to  expenses,"  &c 

[Cf.  Partnership  Act^  1890,  53  &  54  Vict.  c.  39,  s.  38.J 
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Danikl  Tayu)R  and  Egbert  Broomfield,  Pursuers.— &/.-0^en.  Anderson 

B088, 

9 

Hugh  Watson  and  Others,  Defenders. — Rutherfwrdr— Potion. 

Sdl&^Debhr  and  Oreditor— Trust.— H^ld,  that  it  is  illegal  for  an  heritable  creditor  to 
become  purchaser  of  subjects  sold  by  him  under  his  bond. 

In  1820,  Philip  Taylor  granted  a  bond  and  disposition  in  security  for  L.600,  over 
certain  heritable  subjects  in  Edinburgh  belonging  to  him,  in  favour  of  Walter  Little 
Oilmonr,  Esq. ;  and,  in  1824,  he  granted  a  similar  security  for  L.1050  over  the  same, 
and  certain  othw  subjects,  in  favour  of  Hugh  Watson,  W.8.    Infef tment  followed  upon 
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both.  In  1829,  Taylor's  estates  were  sequestrated,  and  a  trustee  appointed.  In  1830, 
Watson  tor  himself,  and  as  factor  and  commissioner  for  Little  Gilmour,  twice  exposed 
the  subjects  to  sale,  in  virtue  of  the  powers  of  sale  contained  in  the  securities,  without 
any  offerer  appearing.  At  a  third  exposure  in  the  same  year,  Eobert  Lamb^  the  trustee 
in  the  sequestration,  in  consequence  of  a  previous  agreement,  with  a  view  to  save  auction- 
duty,  appeared  and  minuted  that  he  concurred  in  the  sale,  and  approved  of  the  exposure 
of  the  subjects  at  the  upset  price  of  L.1700,  specified  in  the  articles,  and  bound  himself 
to  subscribe  the  disposition  to  the  purchaser.  The  trustee  took  no  further  part  in  the 
sale,  which  was  entirely  managed  by  Watson,  the  upset  price  having  been  fixed  by  him 
and  the  articles.  The  subjects  were  then  sold  to  James  Haig,  W.S.,  who  offered  the 
upset  price  on  account  of  Hugh  Watson,  who  was  his  partner.  The  amount  of  the 
debts  and  interest,  at  the  date  of  the  sale,  was  alleged  to  be  L.2283,  14a 

[401]  The  trustee  refused  to  sign  a  disposition  in  Watson's  favour,  on  the  ground 
that  he  thought  the  purchase  by  him  illegal,  he  being  the  exposer.  In  consequence 
of  this,  Watson,  in  conjunction  with  Mr.  Little  Gilmour,  executed  a  disposition  in 
favour  of  himself,  proceeding  on  the  narrative  that  the  subjects  had  been  purchased  at 
the  sale  for  Watson's  behoof,  and  that  he  had  paid  Gilmour  the  amount  of  his  debt, 
with  interest.    Upon  this  disposition  Watson  was  infeft  in  1831. 

In  1843,  Philip  Taylor  and  Hugh  Watson  being  both  dead,  Daniel  Taylor,  the 
heir  of  the  former,  brought  a  reduction  of  the  sale,  articles  of  roup,  disposition,  &c, 
against  the  heir  and  trustees  of  the  latter,  and  also  against  Mr.  Little  Gilmour.  The 
reasons  of  reduction  were: — PrimOy  The  usual  one  of  style.  "Seeundo,  The  said 
deceased  Hugh  Watson  having  acted  for  himself,  and  having  also  been  the  private 
agent  both  of  the  said  Walter  James  Little  Gilmour  and  also  of  the  said  deceased 
Philip  Taylor,  and  having  paid  up  the  debt  which  was  due  by  the  said  deceased  Philip 
Taylor  to  the  said  Walter  James  Little  Gilmour,  and  having  exposed  the  foresaid 
subjects  to  roup  and  sale  on  or  about  the  7th  day  of  July  1830,  either  in  his  own  name 
or  in  the  names  of  the  said  Walter  James  Little  Gilmour  and  him  jointly ;  and  having 
himself,  at  the  sale  following  thereon,  purchased  the  foresaid  subjects  at  Uie  price  and 
value  of  the  sums  contained  in  the  foresaid  two  bonds  and  dispositions  in  security, 
amounting  together  to  the  sum  of  L.1650  sterling,  while  these  subjects  were  wortihat 
least  the  sum  of  L.3500  sterling,  he,  the  said  deceased  Hugh  Watson,  acted  illegally. 
TerHOf  The  said  deceased  Hugh  Watson  having,  during  his  life,  and  the  defender,  the 
said  Hugh  Watson,  as  his  heir-of-line,  or  the  defenders,  the  said  James  Ha^,  Adam 
Hay,  and  Eobert  Pringle,  as  his  trustees,  having,  since  his  decease,  drawn  the  whole 
of  the  rents  of  the  foresaid  subjects,  they  in  so  doing  also  acted  illegally.  Quarto,  The 
holder  of  a  bond  and  disposition  in  security,  with  power  to  sell,  is  in  a  situation 
analogous  to  that  of  a  trustee.  In  the  exercise  of  the  power  committed  to  him,  be 
acts,  not  for  his  own  benefit  only,  but  for  behoof  of  all  concerned,  of  the  other  creditors, 
where  there  are  any,  and  of  the  debtor  himself,  who  has  the  resulting  interest ;  and  if 
be  is  thus  a  trustee,  or  in  a  situation  analogous  to  it,  he  cannot  le^ly  purchase  the 
property  over  which  he  has  the  power  of  sale.  QuintOj  Where  the  buyer  and  seller 
are  one  and  the  same,  in  opposition  to  the  maxim,  alim  emptor  alius  venditor,  the 
transaction,  whatever  it  may  be  called,  is  not  a  sale,  and  cannot  be  the  foundation  of 
a  title  where  a  bona  fide  siLe  is  required,  both  by  compact  and  statute,  to  give  a  valid 
disposition :  And  Sexto,  The  great  discrepancy  betwixt  the  true  value  of  the  foresaid 
property,  and  the  nominal  price  at  which  it  was  bought  in  by  the  exposer,  shows  that 
the  purchaser  took  a  gross  advantage  of  the  party  from  whom  he  held  his  heritable 
security,  while  that  party  was  his  own  client;  and  the  said  defenders,  their  pre- 
decessors, and  authors,  have  no  good  right  to  the  said  subjects,  or  title  to  possess  the 
[402]  same,  and  they  belong  to  the  pursuer,  as  heir-apparent  aforesaid."  There  were 
also  conclusions  for  removing,  and  count  and  reckoning. 

Before  defences  were  given  in,  Hobert  Bloomfield,  who  had  succeeded  Lamb  as 
trustee  in  Taylor's  sequestration,  sisted  himself  as  a  joint-pursuer. 

The  defenders  stated,  that  they  were  willing  to  abandon  the  sale,  and  account  for 
their  intromissions  with  the  subjects  upon  receiving  payment  of  their  debts,  with  the 
accruing  interest  They  pleaded,  1.  The  sale  having  been  made  by  two  heritable 
creditors,  under  the  powers  of  sale  contained  in  their  bonds,  with  the  concurrence  of 
the  trustee  in  the  sequestration,  and  after  every  fair  effort  to  get  the  property  disposed 
of,  there  exist  no  legal  grounds  on  which  the  purchase  of  tbe  subjects  by  one  of  these 
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heritable  creditois  can  be  challenged  ;  more  especially  as  there  is  no  pretext  or  allega- 
tion of  any  unfairness  in  the  procedure.  2.  The  amount  of  the  heritable  debts  having 
greatly  exceeded  the  value  of  the  subjects  at  the  time  of  the  sale,  and  the  subjects 
having  been  sold  at  their  full  price,  all  pretence  of  actual  loss  or  damage  is  excluded. 
The  offer  of  the  defenders  to  surrender  the  purchase  on  payment  of  the  debts  over  the 
property,  with  interest  and  reimbursements  of  outlay,  excludes  all  pretext  of  injury. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  the  following 
facts  instructed  or  not  explicitly  denied  on  record :  Imo,  That  the  properties  libelled  on 
were  exposed  to  sale  in  1830,  by  the  deceased  Mr.  Hugh  Watson,  W.S.,  the  pre- 
decessor of  the  defenders,  in  virtue  of  the  powers  contained  in  two  bonds  and  disposi- 
tions in  security,  one  whereof,  for  L.600,  had  been  granted  in  1820  by  the  pursuer's 
father,  Philip  Taylor,  in  favour  of  Walter  Little  Gilmour,  Esq.  of  Graigmillar,  for  whom 
Mr.  Watson  was  factor  and  commissioner;  and  the  other,  for  L.1050,  had  been  granted 
by  the  pursuer's  father  in  1824,  to  the  said  Hugh  Watson  himself:  2dOf  That  the 
estate  of  the  said  Philip  Taylor,  the  granter  of  the  said  bonds,  was  sequestrated  in 
1829,  bnt  the  trustee  on  the  sequestrated  estate  did  not  take  any  measures  to  sell  the 
property  over  which  the  said  bonds  extended,  but  consented  to  the  said  subjects  being 
exposed  to  roup  by  Mr.  Watson  in  1830 :  3^,  That  it  does  not  appear  that  the  trustee, 
or  the  agent  in  the  sequestration,  took  any  charge  whatever  of  the  sale,  but,  on  the 
contrary,  that  the  sales  were  entirely  conducted  by  the  said  Hugh  Watson :  ito^  That 
the  said  subjects  libelled  on  were  purchased  at  the  third  exposure,  in  October  1830,  by 
the  said  Hugh  Watson,  acting  for  his  own  behoof ;  and  he  afterwards,  with  consent  of 
Mr.  Little  Oilmonr,  in  1831,  granted  the  disposition  in  favour  of  himself,  which  is  one 
of  the  leading  documents  under  reduction :  5^o,  That  the  trustee  refused  to  subscribe 
the  disposition,  as  being  doubtful  how  far  the  sale  by  Mr.  Watson  to  himself  was  proper 
and  valid  in  law.  Upon  the  state  of  the  facts  as  thus  ascertained,  finds,  in  poii)t  of 
law,  that  the  said  purchase  at  a  roup  of  subjects  exposed  as  aforesaid,  either  by  the 
[403]  creditor  who  has  exposed  them,  or  by  his  agent,  more  especially  rine  auctoritate 
prcBioriSy  was  not  proper  or  valid  in  law,  and  ought  to  be  set  aside :  Therefore  decerns 
and  declares  in  terms  of  the  reductive  conclusions  of  the  libel.  But  before  answer  as 
to  the  conclusions  for  removal,  and  for  accounting  as  to  bygone  profits,  rents,  and 
ameliorations,  appoints  the  defender  to  lodge  in  process  an  account  or  accounts  thereof, 
with  the  vouchers,  so  far  as  he  is  possessed  of  any,  on  or  before  the  first  box-day,  and 
remits  the  same,  when  lodged,  to  Mr.  James  Donaldson,  accountant,  to  hear  the  parties 
thereon,  and  to  call  for  additional  vouchers,  if  he  see  cause,  and  to  make  up  a  state  of 
the  balance  between  the  defender  and  pursuer  as  at  Martinmas  next,  holding  them 
stiU  to  stand  in  the  relation  to  each  other  of  creditor  in  possession,  and  debtor ;  reserv- 
ing in  the  mean  time  all  questions  of  expenses."  ^ 

1  <<  NoTB. — There  is  no  rule  of  equity  more  generally  and  rigidly  enforced,  or  more 
salutary  in  itself,  than  that  which  annuls  a  sale  when  the  purchase  was  made  at  a  public 
roup  by  the  creditor  exposer,  or  his  agent  Sir  Edward  Sugden,  in  his  Treatise  on 
Sale,  Vol.  in.  p.  225,  says,  that '  It  may  be  laid  down  as  a  general  proposition,  that 
'  trustees,  unless  they  are  nominally  such,  as  trustees  to  preserve  contingent  remainders, 
'  agents,  commissioners  of  bankrupts,  assignees  of  bankrupts,  solicitors  to  the  commis- 
'  sion,  auctioneers,  creditors  who  have  been  consulted  as  to  the  mode  of  sale,  or  any 
'  persons  who,  by  being  employed  or  concerned  in  the  affairs  of  another,  have  acquired 
'  a  knowledge  of  his  property,  are  incapable  of  purchasing  such  property  themselves, 
'  except  under  the  restrictions  which  wUl  shortly  be  mentioned.     For,  if  persons  having 

*  a  confidential  character  were  permitted  to  avail  themselves  of  any  knowledge  acquired 
'  in  that  capacity,  they  might  be  induced  to  conceal  their  information,  and  not  to  exercise 

*  it  for  the  benefit  of  the  persons  relying  on  their  integrity.     The  characters  are  incon- 
'  sistent.    JEmptor  emit  qudm  minime  potest^  venditor  vendit  qudm  maasime  potest.* 

"  In  a  subsequent  section,  (§  4,  p.  228,)  the  author  adds — '  Where  a  mortgagee 

*  sells  under  the  general  order  in  bankruptcy,  it  is  usual  to  apply  for  leave  for  him  to 

*  bid  at  the  sale  where  he  intends  to  do  so.    But  there  he  may  be  fairly  considered  as 

*  the  seller,  and  he  cannot,  without  the  leave  of  the  Court,  sustain  the  two  characters 

*  of  seller  and  buyer.    But  if  a  mortgagee  take  a  conveyance  with  a  power  of  saloi  he 

*  ia  a  trustee  for  sale,  and  as  such  disabled  from  purchasing.' 

^'These  rules  are  as  clearly  recognised  in  our  own  law  as  in  that  of  England, 
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[404]  The  defenders  ledaimed. 

Lord  President. — ^The  facts  stated  in  the  interlocntor  of  the  Lord  Ordinary  aie 
correct  in  point  of  fact,  except  in  so  far  as  it  is  therein  stated  that  the  deceased  Mr. 
Watson  was  himself  the  purchaser  of  the  subjects  here  in  question,  whereas  it  was  Mr. 
Haig,  his  partner,  who  appeared  at  the  sale,  and  offered  for  the  property,  and  that  it 
was  to  him  that  the  property  was  adjudged.  It  appears,  however,  that  Mr.  Haig  so 
appeared  and  offered  at  the  sale  on  account  of  his  partner,  Mr.  Watson.  And  this  is 
manifest  from  the  fact,  that  the  trustee  on  Taylor's  bankrupt  estate  refused  to  give  his 
concurrence  to  the  disposition  to  Mr.  Watson,  on  the  ground  that  the  purchase  by  him 
was  irregular,  and  that  the  disposition  itself  was  granted  by  Mr.  Watson,  as  seller,  in 
favour  of  himself  (Watson)  as  purchaser.  In  these  circumstances,  and  seeing  that  the 
whole  matter  of  the  sale,  and  every  thing  connected  with  it,  was  managed,  not  by  the 
trustee,  but  by  Mr.  Watson  himself ;  that  nothing  was  done  by  the  trustee  in  conjunction 
with  his  statutory  coadjutors,  the  commissioners,  to  fix  the  upset  price,  or  take  any  of 
the  other  steps  towards  a  sale ;  that  Mr.  Watson  himself,  from  first  to  last,  took  the 
management  of  the  whole  affair ;  that  the  articles  of  roup  were  framed  by  him,  and  all 
bear  to  be  written  by  his  own  clerk ;  that  he  fixed  the  upset  price  of  the  subjects  before 
each  of  the  three  separate  sales ;  I  think  it  clear  that  he  is  answerable  for  the  whole  of 
them ;  that  he  was  out  and  out  the  exposer  of  the  subjects  to  sale ;  that  he  was  the 
person  who  alone  fixed  the  upset  price,  and  managed  the  whole  transaction.  It  is  out 
of  the  question  to  attempt  to  assimilate  the  sale  which  took  place  in  consequenee  of 
those  measures,  to  a  sale  of  subjects  burdened  with  an  heritable  debt  made  by  tiie 
trustee  in  a  debtor's  sequestration,  and  the  purchase  of  such  subjects  by  the  heritable 
creditor.  When  that  case  is  presented  to  us,  it  will  be  dealt  with  according  to  the  roles 
of  law.  In  the  mean  time,  I  do  not  feel  it  necessary  to  give  any  judgment  upon  it 
The'  case  now  before  us  is  quite  different.  Watson,  the  heritable  creditor,  was  himself 
the  person  who  exposed  the  subjects  for  sale,  aud  he  became  the  purchaser.  After  the 
second  adjournment,  it  appears,  indeed,  that  Mr.  Lamb,  the  trustee  upon  Taylor's 
sequestrated  estate,  appeared  before  the  judge  of  the  roup,  and,  as  the  minutes  of  sale 
bear,  **  declared  that  he,  as  trustee  foresaid,  concurred  in  the  sale  of  the  whole  subjects 
within  described,  upon  the  conditions  specified  in  the  foregoing  articles  and  minutes  of 
exposure,"  &c.  All  that  appears  as  to  the  trustee's  connexion  with  the  sale  is  contained 
in  this  minute,  which,  like  all  the  other  writings  connected  with  the  matter,  is  written 
by  Mr.  Watson's  clerk.  It  will  be  observed,  that  this  -consent  comes  very  late  in  the 
proceedings.  All  the  preliminary  steps  had  been  taken  by  Watson.  Mr.  Lamb^ 
however,  engaged  to  concur  in  completing  the  purchaser's  disposition  to  the  property, 
as  appears  from  the  minute  which  I  have  already  noticed ;  and  his  reason  for  doing  so 
is  shown  by  his  agent's  letter,  viz.,  that  he  should  get  one-half  of  the  saving  of  auction- 
duty. 


Indeed  it  deserves  particular  remark,  that  the  leading  authority  cited  by  the  learned 
author  for  the  propositions  now  quoted,  is  the  doctrine  of  the  House  of  Lords  in  the 
well  known  case  from  our  own  Court  of  the  York  Buildings  Company  against  M^eiuie, 
which  has  been  followed  by  a  train  of  determinations  to  the  same  effect  in  England, 
thus  showing  that  the  law  of  the  two  countries  on  this  point  is  the  same.  Since  that 
case  occurred,  few  similar  questions  have  been  tried  in  Scotland ;  but  reference  may  be 
made  to  the  case  of  Jeffrey,  16th  June  1826,  where  the  general  doctrine  was  again  con- 
firmed. 

The  only  case  that  affords  an  apparant  support  to  the  defender's  argument,  is  that 
of  Drummond  v.  Maxwell,  where  the  trustees  of  a  creditor  holding  a  disposition  in 
security  for  a  debt,  brought  the  subjects  to  sale  under  authority  of  the  Sheriff  and 
became  purchasers  of  the  subjects  themselves.  Having  charged  the  debtor  to  grant  a 
disposition  under  this  sale,  he  presented  a  suspension;  but  as  the  creditor  offered 
instantly  to  surrender  his  purchase  on  being  paid  his  debt  and  interest,  the  Court  foopd 
that  the  debtor  must  either  accept  that  offer,  or  confirm  a  sale  made  by  a  judicial 
authority.  See  2  Shaw,  21st  January  1823;  and  4  Shaw,  2d  July  1825.  It  is 
Bupposed  that  that  case  was  held  to  fall  substantially  within  one  of  the  exceptions  stated 
by  Sir  Edward  Sugden,  and  that  the  creditor  was  held  to  have  made  the  purchase  by 
public  notice,  and  under  the  sanction  of  the  Judge  Ordinary." 
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[405]  Bat,  then,  did  Mr.  Lamb,  when  he  gave  this  qualified  concurrence  to  the  sale, 
ever  conceive  that  Watson  himself  was  to  be  the  purchaser  ?  There  is  no  reason  what- 
ever to  suppose  so ;  for  we  see  from  the  correspondence,  that  whenever  it  appeared  that 
Watson  was  really  the  purchaser,  Mr.  Lamb  immediately  said  "  No ;  the  transaction 
was  an  irregular  transaction,  with  which  I  cannot  connect  myself.''  Upon  the  trustee's 
refusal  to  concur  in  the  disposition,  Mr.  Watson  immediately  executes  a  disposition  in 
his  own  favour.  Under  these  circumstances,  the  question  is,  is  this  a  sale  which  can  be 
sanctioned  ?  The  law  on  the  subject  is  placed  beyond  the  possibility  of  doubt  or  question 
by  the  decision  in  the  case  of  Mackenzie,  the  principle  of  which  has  been  confirmed  by 
subsequent  decisions ;  and  that  principle  is  not  to  be  infringed  on  narrow  grounds.  So 
satisfactory  and  unimpeachable  has  the  judgment  of  the  House  of  Lords  in  that  case 
been  considered,  that  Sir  Edward  Sugden,  in  his  Treatise  on  Sale,  makes  the  decision 
in  the  case  of  Mackenzie  the  basis  of  that  passage  stating  the  law  on  the  present  subject 
which  is  quoted  in  the  Lord  Ordinary's  note.  The  rule  established,  in  short,  may  be 
stated  to  be  this,  that  where  a  party  is  possessed,  from  his  relation  to  the  subject,  with 
peculiar  means  of  knowledge,  and  is  the  framer  of  the  conditions  of  the  sale  of  such 
subject,  he  cannot  be  the  purchaser  of  it.  The  rule  itself  is  surely  a  most  salutary  one. 
I  would  not  wish  to  be  supposed  to  cast  any  imputation  whatever  on  Mr.  Watson,  who 
is  dead  and  gone.  I  daresay  he  acted  in  all  good  faith.  At  the  same  time,  it  is  easy  to 
fancy  cases  where  a  debtor,  who  has  been  by  his  necessities  forced  to  grant  a  bond  over 
his  heritable  property,  might,  if  such  sales  as  the  present  were  countenanced,  be  com- 
promised by  the  party  holding  such  bond  with  a  power  of  sale,  who  might  so  arrange  as 
to  render  the  form  of  a  sale  the  means  to  transfer  the  whole  of  the  debtor's  property  to 
himself. 

As  to  any  plea  of  hardship — that  cannot  be  heard.  Look  at  the  case  of  Mackenzie. 
That  gentleman  was  held  free  from  all  imputation  of  improper  or  unfair  conduct.  His 
purchase  of  the  property  was  an  act  fortified  by  continued  practice ;  the  action  of  reduc- 
tion of  the  sale  was  not  brought  for  eleven  years  after  the  sale ;  and  the  Court  of  Session, 
in  the  circumstances,  would  not  reduce  it.  But  the  House  of  Lords  reversed  their  judg- 
ment^ and  held  that  the  sale  could  not  be  sustained. 

Ilie  case  of  Beveridge  v.  Wilson  has  been  alluded  to.  Li  that  case,  the  trustee 
would  not  interfere  in  the  disposal  of  the  property  at  alL  The  heritable  creditor  him- 
self took  steps  to  bring  it  to  sale.  The  trustee  then  interfered,  by  suspension,  to  prevent 
the  steps  taken  for  bringing  the  property  to  a  sale,  and  there  the  Court  very  judiciously 
refused  the  suspension.  In  that  case,  however,  in  which  the  opinion  of  the  whole 
Court  was  taken,  the  opinions  of  the  consulted  Judges  contained  an  expression  of  opinion 
that,  to  a  certain  extent  and  e£fect,  the  heritable  creditor  in  such  a  sale  is  to  bs  con- 
sidered as  a  trustee  for  all  parties  interested  in  the  property,  and  that  he  must  account 
to  the  last  farthing  for  the  proceeds  of  the  sale.  But  this  trusteeship,  recognised  as 
existing  in  the  heritable  creditor,  is  a  matezial  ingredient  in  that  disqualification  attach- 
ing to  his  power  of  purchase  of  the  subject  over  which  his  security  extends. 

The  concurrence  of  the  trustee  in  ^e  sequestration  in  the  sale  of  the  subjects  here 
in  question  was  a  mere  sham.  It  was  apparently  a  device  to  save  auction-duty.  We 
know  not  how  he  and  Mr.  Watson  settled  their  accounts ;  but  if  the  [406]  matter  had 
come  before  the  Judges  in  her  Majesty's  Court  of  Exchequer,  I  am  sure  they  would 
have  held  it  their  duty  to  have  sifted  that  matter  to  the  bottom.  That,  however,  is  no 
concern  of  ours. 

On  the  whole,  I  am  clearly  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
must  be  adhered  to. 

LoBD  Maokxnzib. — I  hold  it  a  general  rule  of  law,  that  a  creditor,  having  an  heritable 
bond,  with  a  power  of  sale,  cannot  sell  to  himself.  He  is  the  mandatory  of  the  debtor 
in  the  sale  of  the  land,  and  as  such  bound  in  duty  to  sell  fairly,  and  with  due  diligence, 
to  get  a  good  price  for  the  benefit  of  the  debtor.  He  has  power  to  pay  his  debt  out  of 
the  price,  but  first  he  has  a  mandate  to  sell  as  for  the  owner.  He  cannot  make  himself 
the  buyer  without  creating  an  interest  adverse  to  that  duty,  i,e.  an  interest  to  sell  as 
cheap  as  possible.  That  is  the  very  ratio  of  the  House  of  Lords  in  the  case  of 
Mackenzie.  And  it  applies  afortiarit  for  a  creditor  of  this  sort  has  much  more  in  his 
power  than  a  common  agent  in  a  judicial  sale. 

It  may  be  that  a  creditor  holding  such  power  may  apply  to  this  Court,  or  to  the 
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Sberi£f,  to  grant  authority  for  appointing  a  judicial  manager  of  this  sale,  and  that  then 
he  may  be  a  buyer  at  that  sale.     But  nothing  of  that  sort  was  attempted  here. 

The  principle  is  also  confirmed  by  the  case  referred  to  by  your  Lordship,  and  that 
rule  seems  applicable  in  the  present  case.  For  here  the  bond  was  of  that  nature,  and 
the  sale  was  in  terms  of  it  by  the  creditor,  who  was  also  the  buyer  himself.  He  bought 
by  the  instrumentality  of  Haig,  but  that  makes  no  difference. 

Nor  do  I  see  any  special  circumstance  to  take  this  case  out  of  the  rule.  It  may  he 
that  a  debtor  may,  by  express  words,  authorize  his  creditor,  not  only  to  sell  his  land, 
but  also  to  buy  it  when  so  sold,  though  that  is  not,  I  think,  at  all  a  dear  point  I 
certainly  doubt  whether  it  would  not  be  held  an  illicit  extortion,  of  the  nature  of  an 
excessive  penalty  for  non-payment  of  debt,  which  could  not  be  enforced  in  law.  Bat  it 
is  enough  to  say  there  was  no  such  authority  granted  in  this  case. 

It  is  said  that  in  this  case  the  debtor  was  bankrupt,  and  that  his  trustee  consented 
to  the  purchase  by  the  creditor.  But  (1.)  The  trustee  had  no  power  to  consent  to  any 
such  thing ;  and  (2.)  he  never  did  consent  to  any  such  thing,  but,  on  the  contrary,  as 
soon  as  he  found  out  that  the  creditor  had  purchased,  he  challenged  it 

It  is  said  he  knew,  and  approved  of,  the  sale  by  the  creditor,  and  of  the  upset  price. 
But  it  is  one  thing  to  consent  to  a  sale  by  a  certain  person  and  an  upset  price,  and 
another  thing  to  consent  to  that  person  being  purchaser  at  that  sale,  as  well  as  seller. 
A  person,  whose  estate  is  sold  by  another  person,  has  a  rights  not  only  to  the  security 
of  an  upset  price,  but  to  that  resulting  from  the  due  execution  of  the  duty  of  the 
mandatory,  trustee,  or  agent,  in  the  s^e.  There  was,  I  presume,  an  upset  price  in 
Mackenzie's  case,  approved  by  the  trustee  and  by  the  Court  too.  Bat  that  was  not 
held  enough. 

Lastly,  it  is  said  the  sale  was  in  fact  a  judicial  sale  by  the  trustee.  But  on  the 
contrary,  that  is  precisely  what  Mr.  Watson  would  not  allow  it  to  be,  insisting  on  selling 
the  land  himself,  and  obtaining  the  consent  of  the  trustee  to  this  sale  by  himself, 
apparently  to  found  a  pretence  for  non-payment  of  stamp  duty.  It  is  out  and  out  a  sale 
by  the  creditor,  though  the  trustee  allows  him  to  sell  it  I  see  [407]  nothing,  therefora, 
to  take  the  case  out  of  the  general  rule ;  and  therefore,  though  I  really  believe  the 
intentions  of  Mr.  Watson  were  quite  honest,  yet  I  must  adhere  to  the  Lord  Ordinary's 
interlocutor. 

Lord  Fullbbton. — The  result  of  consideration  has  been  to  remove  the  doaht  I 
formerly  entertained,  and  to  induce  me  to  concur  in  your  Lordship's  opinion,  that  the 
interlocutor  should  be  adhered  to.  I  must  throw  out  of  view  the  effects  of  the  supposed 
concurrence  of  the  trustee  here.  The  proceedings  took  place  under  the  former  hankmpt 
act,  in  which  no  power  is  given  to  a  trustee  to  concur  in  a  sale  by  an  heritable  creditor. 
On  looking  to  the  clause  of  the  act,  and  the  authority,  it  is  clear  that  all  the  requisites 
of  the  statute  for  a  sale  under  his  authority  were  neglected.  A  supposed  concurrence 
by  him  in  a  sale  by  a  creditor,  for  which  there  is  no  provision  in  the  act^  without  any 
of  the  statutory  proceedings  which  are  necessary  in  o»ler  to  enable  him  to  sell  himself, 
must  be  thrown  out  of  consideration.  The  only  question  then  is,  whether  an  heritable 
creditor,  exposing  lands  to  sale  under  a  power  of  sale,  is  entitled  to  become  a  bidder. 
If  this  question  had  been  open,  I  should  have  entertained  great  doubts  indeed  in  holding 
that  a  creditor  was  in  the  position  of  a  trustee  or  agent  But  I  must  now  hold  that 
point  to  have  been  settled  by  authorities  both  here  and  in  England,  which  rest  on  con- 
siderations of  expediency  as  forcible  here.  The  case  of  JefErey  ^  carries  the  principle 
very  far  indeed.  In  the  case  of  Drummond,'  the  whole  proceeding  was  conducted  under 
the  authority  of  the  Court,  and  must  have  been  held  a  sale  by  the  Court  The  case  of 
Jeffrey  was  an  extreme  case,  imposing  great  hardship.  In  that  case  there  was  a  bidder 
different  from  the  heritable  creditor,  and  it  was  only  to  prevent  the  lands  going  at  the 
lower  price  he  offered,  which  they  must  have  done,  that  the  creditor  offered  more. 
There  was  no  imputation  of  any  unfair  dealing,  and  the  Court  must  have  gone  on  the 
principle,  that  a  creditor  cannot  be  the  purchaser  at  a  sale  under  his  own  power. 

LoBD  JsFFBiET. — I  coucur.  The  principle  involved  in  this  case  is  a  very  familiar 
and  general  one  in  our  law — that  no  person  can  be  cietor  in  rem  suanL  The  stringency 
of  the  maxim  has  been  ruled  and  held  settled  by  the  House  of  Lords  in  the  case  of 
Mackenzie.     One  of  the  great  principles  settled  in  that  case  was,  that  an  all^tion  of 

^  June  16,  1826,  (4  S.  722).  >  June  21, 1823,  (2  S.  130). 
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of  improper  condnot  in  snch'  a  case  was  wholly  irrelevant,  the  principle  being  so  strong 
that  a  creditor  cannot  be  both  buyer  and  seller.  In  judicial  sales,  the  fact  that  the 
whole  proceeding  is  public  from  the  beginning — the  upset  price  fixed,  and  the  articles 
prepared  by  the  Court,  and  not  by  the  party — makes  a  distinction.  The  upset  price  is 
fixed  upon  a  proof.  I  hold  it  now  to  be  peremptorily  fixed — and  in  a  case,  as  Lord 
Fullerton  has  observed,  of  great  hardship,  and  so  fixed  that  the  Court  should  not  be 
tempted  by  considerations  of  equity  to  unsettle  it — that  a  creditor  cannot  become  the 
purchaser  at  a  sale  by  himself.  It  is  now  presumpiio  juris  ei  de  jure^  that  where  a  person 
stands  in  these  inconsistent  relations  of  both  buyer  and  seller,  Uiere  are  dangers ;  and  it 
is  not  relevant  to  say,  that  it  is  impossible  there  could  be  any  in  the  partictdar  case.  I 
should  be  sorry  to  think  that  any  doubt  was  thrown  on  this  rigorous  principle,  which 
has  been  established  both  here  and  in  the  other  end  of  the  island. 

[408]  The  Court  accordingly  adhered,  with  expenses  since  the  date  of  the  inter- 
locutor. 

[Cf.  Oruickshanky.  Williams,  11  D.  617.1 
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BOBERT  Laidlaw  and  Another,  Petitioner. — B.  BobertsoiL 

OwratcT  Bonis — Medical  CerUficaie — Process. — ^Proper  form  of  medical  certificate  in  an 
application  for  the  appointment  of  a  curaior  bonis  to  a  party  on  the  ground  of  mental 
and  bodily  incapacity. 

This  was  a  petition  at  the  instance  of  Eobert  Laidlaw  and  another,  for  the  appoint- 
ment of  a  cwratoT  bonis  to  James  Laidlaw.  The  petition  set  forth  that  James  Laidlaw 
had  fallen  into  such  a  state  of  health,  both  of  body  and  mind,  as  to  be  unable  to  take 
charge  of  his  own  property,  and  referred  to  an  annexed  medical  certificate,  in  these 
terms : — 

'*  I  hereby  certify,  on  soul  and  conscience,  that  I  have  this  day  visited  Mr.  James 
Laidlaw,  residing  at  No.  65  Nicolson  Street,  Edinburgh,  and,  in  consequence  of  his 
mental  and  bodily  infirmity,  I  am  of  opinion,  that  he  is  unfit  for  the  management  of  his 
own  afGurs.     (Signed)"  &c 

The  Court  being  of  opinion,  that  this  certificate  was  too  vague  and  was  insufficient 
in  its  terms,  orderod  another  certificate  to  be  obtained  from  the  same  medical  man, 
which,  npon  its  being  produced,  the  Court  considered  to  be  quite  satisfactory.  It  was 
in  theee  terms : — "  I  hereby  certify,  on  soul  and  conscience,  that  I  have  this  day  visited 
Mr.  James  Laidlaw,  residing  at  No.  65,  Nicolson  Street)  Edinburgh,  and  that  owing 
to  his  mental  imbecility  and  physical  infirmities,  consequent  upon  repeated  attacks  of 
paralysis  during  the  last  few  years,  and  which  have  left  him  in  a  condition  scarcely  able 
to  assist  himself,  and  so  affected  his  speech  as  to  render  it  almost  unintelligible,  I  am  of 
opinion  that  he  is  unfit  for  the  management  of  his  own  affairs." 

The  Court  then  granted  the  prayer  of  the  petition. 
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Jamis  Gibson  and  Hugh  Garmory,  Pursuers. — iTvglis — N,  C,  Campbell. 

Barbour's  Ekpresentatives,  Defenders. — Moncreiff, 

Process — Transference — Petition  and  Complaint — Trustee. — ^Where  a  petition  and  com- 
plaint had  been  presented  against  the  trustee  on  a  sequestrated  estate,  founded  on 
alleged  malversation  in  office,  and  concluding  for  his  removal,  and  for  an  accounting 
for  his  intromissions;  and  an  interlocutor  had  been  pronounced  on  the  petition, 
granting  warrant  for  service,  and  also  appointing  answers  to  be  lodged,  and  the 
trustee  had  died  before  giving  them  in ; — ^The  Court  refused  to  transfer  the  petition 
and  complaint  against  the  trustee's  representatives. 

James  Gibson  and  Hugh  Garmory,  the  representatives  of  a  creditor  ranked  on  the 
seqiiertiated  estate  of  WilUam  Lowden,  in  June  1845  presented  a  petition  and  complaint 
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against  James  Barbow,  the  trustee  upon  the  estate.  This  petitiqp  set  forth  certain 
alleged  acts  of  malversation  on  the  part  of  Barbour,  in  the  course  of  his  management  as 
trustee  on  the  sequestrated  estate,  and  prayed  the  Court  to  appoint  him  to  appear  and 
undergo  a  judicial  examination,  and,  in  respect  of  the  alleged  acts  of  dereliction  of  duty, 
to  find  that  he  was  no  longer  qualified  to  hold  the  office  of  trustee,  and  to  remove  h^ 
from  it  accordingly ;  and,  further,  to  appoint  him  to  account  for  his  acts  and  intromiB- 
sions,  and  to  pay  the  petitioners  the  balance  of  their  constituent's  debts ;  and  also  to  find 
liable  in  the  expenses  of  the  petition  and  complaint. 

Upon  this  petition,  the  Court  pronounced  an  interlocutor,  granting  warrant  of  service, 
appointing  Barbour  to  give  in  answers  within  fourteen  days,  and  remitting  to  the  junior 
Lord  Ordinary  to  receive  the  same,  and  proceed  further  as  to  him  should  seem  just 
After  service  had  been  made  under  this  interlocutor,  but  before  answers  were  retuned, 
Barbour  died. 

Gibson  and  €^armory  then  nused  a  summons  of  transference  of  the  petition  and  ocnn- 
plaint  against  Barbour's  widow  and  children. 

Barbour's  representatives  gave  in  defences,  in  which  they  stated  that  they  knew 
nothing  of  the  flJlegations  in  the  petition  and  complaint,  and  did  not  admit  them ;  that 
they  were  ready  to  enter  into  an  accounting  for  Mr.  Barbour's  intromissions,  when  com- 
petently called  upon  to  do  so,  but  they  disputed  the  competency  of  the  summons  of 
transference  under  which  they  were  called  into  Court^ 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Decerns  and  [428]  transfers  in 
statu  quOy  and  allows  the  pursuers  to  lodge  a  minute  of  restriction  within  eight  days,  if 
so  advised." 

Barbour's  representatives  reclaimed. 

The  pursuers  argued  in  support  of  the  interlocutor ; — ^That  the  petition  and  com- 
plaint could  competently  be  transferred  against  the  representatives  of  the  deceased 
respondent.  The  respondent,  it  must  be  assumed,  had  been  competently  convened  in 
regular  form  in  that  process ;  the  petition  having  been  written  upon,  stood  in  the  same 
situation  as  a  summons  that  had  been  called ;  it  was  a  depending  process  against  the 
respondent  during  his  lifetime.  The  petition  further  contained  a  conclusion  for 
expenses,  and  it  was  material  that  the  expense  of  bringing  the  action  into  Court  and 
serving  it  had  been  incurred  before  the  respondent's  death. 

LoBD  Justiob-Clbbk. — I  have  formed  a  strong  opinion  on  this  point.  Even  grant- 
ing that  this  may  be  a  depending  Lmer-House  process  upon  our  rolls,  what  is  the  natuie 
of  iti  It  is  a  direct  personal  complaint  against  his  trustee,  with  subsidiary  concluriona 
It  is  a  petition,  under  which  we  might  have  punished  him  for  malversation  in  office. 
All  that  we  do  is  to  appoint  answers  to  be  given  in  by  him,  the  respondent^  and  remit 
to  the  junior  Ordinary  to  receive  them.  He  then  dies,  and  the  remit  after  that  most  be 
held  to  have  fallen.  The  pursuers  may  move  us  for  an  order  upon  the  repreeentativeB 
to  answer ;  but  were  they  to  do  so,  I  must  say  that  I  do  not  see  how  we  could  pro- 
nounce such  an  order.  I  do  not  wish  to  enter  into  the  question  of  whether  there  Ib  a 
process  or  not  after  his  deatL  It  cannot  surely  be  said  we  are  to  enter  upon  the  whole 
question  of  whether  this  trustee  should  have  been  removed  or  not,  in  order  to  enable  die 
pursuers  to  recover  the  expense  of  service.  I  think  the  action  is  extinguished  by  his 
death.    Its  main  object  is  now  done  away  with. 

LoBD  Mbdwtn. — I  have  a  very  decided  opinion  indeed.  Transference  in  statu  quo 
was  introduced  to  prevent  the  loss  of  proceedings  when  a  cause  had  gone  on  for  some 
time.  But  here  there  was  only  warrant  for  service,  and  the  respondent  died  before  the 
inducuB  had  expired,  and  before  he  came  into  Court,  so  that  nothing  had  been  done  to 
warrant  a  transference. 

LoBD  MoNOBBiFF.  — This  is  not  the  sort  of  process  to  which  a  transference  can  be 
applied.  Let  the  pursuers  bring  a  summons  teUing  us  what  it  is  they  say  that  these 
representatives  are  liable  for. 

Lord  Cookburn. — I  agree,  chiefly  on  the  ground  of  Lord  Medwyn.  I  think  that 
this  man  was  never  in  Court     There  is  no  precedent  for  a  transference  of  this  sort 

The  Court  accordingly  altered  the  Lord  Ordinary's  interlocutor,  and  dismissed  the 
action  of  transference  with  expenses. 

1  M'Turk  V.  Greig,  July  2,  1830,  (8  S.  &  D.  p.  995) :  Ivory's  Erskine,  4,  1,  7,  pi 
962 ;  2  BeU's  Coms.  480. 
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No.  57.  VUL  Dtmlop  429.    4  Feb.  1846.    1st  Diy. 

MuBDOOH  Maolainb,  Puisuer. — S.  Robertson — Horn, 

John  Cooper,  Defender. — T,  Mackenzie, 

Expenses — \Gimimis9ion  to  examine  Witnesses]. — Circumstances  in  which  the  expense 
of  examining  two  witnesses  on  commission,  who  eventnally,  owing  to  ciicumstances 
nnforeseen  at  tihe  date  of  the  examination,  were  able  to  attend  and  give  evidence  at 
the  trial,  was  disallowed  as  a  charge  against  the  losing  party,  who  was  found  liable 
in  expenses  generally. 

This  was  a  reduction  of  a  bond,  on  the  ground  that  it  had  been  granted  for  a 
gambling  debt.  The  jury  found  for  the  pursuer,  who  had  the  verdict  applied  with 
expenses.  In  taxing  the  account  of  expenses,  the  auditor  reserved  for  the  opinion  of 
the  Court  whether  a  certain  charge  ought  to  be  allowed  for  examining  two  witnesses 
upon  commission,  who  had  eventually  appeared  and  given  evidence  at  the  trial.  The 
first  witness  who  had  been  so  examined  was  the  agent  who  prepared  the  bond.  It  was 
known  that  he  was  about  to  go  abroad  with  his  wife,  who  was  in  delicate  health,  and 
the  pursuer,  therefore,  had  him  examined  on  commission^  that  his  evidence  might  not 
be  lost  He  did  go  to  Spain,  but  his  wife  dying  shortly  after  arrival,  he  immediately 
returned  to  this  country,  and  so  was  able  to  attend  the  trial.  The  other  witness  so 
examined  was  Sir  John  Campbell,  who  was  admittedly  a  necessary  witness  for  the 
pursuer.  He  was  appointed  Governor  of  Saint  Vincent,  and,  according  to  his  original 
arrangements,  must  have  left  this  country  before  the  trial.  He  was  accordingly  examined 
on  commission,  but  having  obtained  leave  of  absence,  he  remained  in  this  country  a 
month  longer  than  he  originally  intended,  and  so  was  able  to  appear  and  give  evidence 
at  the  trial. 

The  pursuer  pleaded  that,  in  the  circumstances,  the  examination  of  these  witnesses 
on  commission  was  a  measure  of  proper  and  necessary  prudence,  and  that,  therefore,  the 
expense  formed  a  fair  charge  against  bos  adversary,  though,  from  unforeseen  circumstances, 
the  witnesses  were  able  to  attend  the  trial 

The  defender  answered,  that  a  losing  party  was  not  liable  for  the  expense  of 
measures  of  mere  precaution  taken  by  his  successful  adversary.  The  very  point  here 
raised  was  decided  against  the  charge  in  the  case  of  Napier  v.  Campbell,  March  7,  1843.^ 

LoBD  Maokbnzib  rather  doubted  the  soundness  of  the  decision  in  the  case  of  Napier, 
and  inclined  to  consult  the  Judges  on  the  point. 

[480]  The  case  accordingly  stood  over  till  to-day,  when  the 

Lord  Prbsidbnt  said — After  consultation  with  the  Judges  of  the  other  Division, 
the  Court  disallow  the  charge  in  this  case,  but  we  desire  it  may  be  understood  that  we 
do  not  lay  down  any  general  rule. 

[Cf.  Couper  v.  OuUen,  1  E.  1101.] 
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Mrs.  Jane  Douglas  Boswbll,  Pursuer. — SoL-Oen.  Anderson. — Cotvan. 
Sir  William  Miller  and  Jambs  Ogilyy,  (Cuming's  Trustees.) — MarshaZl. 

AND 

Lady  Boswbll,  Defenders. — J.  Mackenzie. 

Beteniion — Husband  and  Wife — Marriage-Coniraet — Provision. — Held  that  a  wife  was 
not  entitled,  in  a  question  with  an  executor-creditor  of  her  deceased  husband,  to 
retention  of  a  fund  assigned  to  her  husband,  without  qualification  by  marriage-contract, 
upon  ihe  ground  of  non-implement  of  the  husband's  counter  obligation  under  the 
contract  to  make  payment  of  a  certain  provision  to  her. 

1  Ante,  VoL  V.  p.  868. 


534  b^SWBLL  V.   8tR  W.    MILLiCR,  iu3.  YlILDaalop. 

Grizel  Cuming  was  married  to  Sir  Alexander  Boswell  in  1799.  By  antenuptial 
contract,  Sir  Alexander  provided  to  his  wife  a  certain  locality  out  of  his  landsi  and 
bound  liimself  and  his  heirs  to  pay  her,  should  she  survive  him,  "  the  sum  of  L.1000 
sterling  for  mournings  and  for  aliment,  to  the  first  term  of  Whitsunday  or  Martinmas 
after  his  death,  when  she  shall  be  entitled  to  receive  the  rent  of  the  foresaid  lands  pay- 
able at  that  term,  and  the  sum  of  L.500  more  for  furniture,  and  these  two  sums,  at  the 
first  term  of  Whitsunday  or  Martinmas  after  his  decease,  with  a  fifth  part  more  of 
penalty  in  case  of  failure,  and  the  legal  interest  of  the  said  two  principal  sums  from  and 
after  Uie  said  term  of  payment,  until  the  same  be  paid."  On  the  other  part^  she,  by 
the  same  deed,  "  assigns  and  makes  over,  to  and  in  favour  of  the  said  Alexander  Boswell, 
and  his  heirs  and  assigns  whatever,  all  sums  of  money  whatsoever,  presently  pertaining 
and  belonging  to  her,  or  to  which  she  is  entitled^  with  the  vouchers  and  securities 
thereof,  and  particularly  her  share  and  interest  aer  one  of  the  daughters  of  the  deceased 
Thomas  Cuming,  her  father,  in  consequence  of  his  settlement"  By  her  father,  Thomas 
Cuming's  antenuptial  marriage-contract^  and  subsequent  bond  of  provision,  and  two 
codicils  thereto,  his  children  were  vested  with  the  fee  of  a  certain  sum,  which,  under 
those  deeds,  was  invested  in  Bank  of  England  and  Government  stock,  for  payment,  in 
the  first  instance,  of  an  annuity  to  his  widow.  Mrs.  Cuming  survived  her  husband,  and 
died  in  1828,  when  Sir  [431]  William  Miller,  the  trustee  under  her  contract,  realized 
the  sum  which  had  been  so  invested,  for  the  purpose  of  dividing  it  among  the  children, 
as  directed  by  the  contract  and  relative  deeds.  Lady  Boswell's  share,  as  one  of  the 
children,  amounted  to  L.2495. 

Sir  Alexander  Boswell  died  insolvent  in  1822,  without  having  made  provision  for 
payment  of  the  L.1000  and  L.500  provided  to  his  wife  in  the  contract  of  marriage.  In 
1824  Mr.  Douglas  Boswell  was  confirmed  as  executor-creditor  to  his  whole  personal 
estate.  The  inventory  he  gave  up  included  Lady  Boewell's  interest  under  her  father^s 
settlements. 

In  1842,  Mr.  Douglas.  Boswell  being  dead,  his  widow  and  executrix  nominate,  raised 
an  action  against  Sir  William  Miller,  and  Mr.  James  Ogilvie,  whom  he  had,  in  1830, 
assumed  as  a  co-trustee  under  Cuming's  settlements,  concluding  for  payment  of  L2500, 
or  such  other  sum  as  should  appear  to  be  Lady  Boswell's  share  of  her  father's  succession. 
She  pleaded  that  this  sharo  was  transfenred  to  Sir  Alexander,  1st,  by  the  marriage ;  2d, 
by  the  express  conveyance  in  the  marriage-contract ;  and  that  being  so  transferred,  it 
was  vested,  firsts  in  Mr.  Douglas  Boswell,  by  his  confirmation  to  Sir  Alexander,  as 
executor-creditor,  and  now  in  the  pursuer,  as  his  executrix  nominate. 

The  defenders  pleaded ; — 

1st,  That  the  assignation  in  the  marriag&<K)ntract  had  not  been  intimated.  2d,  Thafei 
at  all  events,  to  the  extent  of  L.2033,  4s.  4d.,  Lady  Boswell  was  entitled  to  have  her 
share  in  her  father's  succession  which  she  had  then  assigned  ^)plied  in  payment  of  the 
counter  stipulations  in  her  favour  which  had  not  been  implemented,  and  which,  with 
interest,  amounted  to  that  sum.^ 

The  pursuer  answered ; — 

1st,  That  assignation  by  marriage  did  not  require  intimation.  2d,  That  the  terms 
of  the  marriage-contract  did  not  entitle  Lady  Boswell,  and  of  consequence  the  defenders 
wero  not  entitled,  to  rotain  the  share  of  her  father's  succession  there  assigned  in  satis- 
faction of  the  counter  stipulations  in  her  favour.^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that,  under  the 
terms  of  the  marriage-contract  between  the  deceased  Thomas  Cuming  and  Mrs.  Janet 
Chalmers,  his  wife,  and  of  the  subsequent  bond  of  annuity  executed  by  the  said  Thomas 
Cuming  in  favour  [432]  of  the  said  Mrs.  Janet  Chalmers,  and  of  the  two  codicils  or 
additions  thereto,  the  fee  of  the  sums  set  apart  to  answer  the  original  and  additional 
annuities  granted  theroby  to  the  said  Mrs.  Janet  Chalmers,  was  vested  in  the  children 
of  the  said  marriage  between  the  said  parties :  Finds  that  the  sharo  thereof  belonging  to 

^  Sir  William  Miller  was  also  trustee  under  the  contract  between  Sir  A.  and  Lady 
Boswell. 

2  Bell's  Com.  128;  3  Ersk.  3,  86;  Watson,  June  9,  1738,  (M.  9196);  Munro, 
Jan.  12,  1761,  (M.  9200) ;  Crawford,  June  22,  1743,  (M.  9199). 

>  Buchanan,  March  6, 1787,  (M.  921) ;  Woollen  Manufactory  of  Haddington  f>.  Gray, 
June  20,  1781,  (M.  9144);  Groenhill  v.  Aitken,  July  4,  1824,  (3  S.  169). 
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MisB  Orace  Cuming,  afterwards  Lady  Boewell,  one  of  the  said  children,  passed  to  and 
Yosted  in  her  hnsband,  Sir  Alexander  Boswell,  jue  mariti,  at  the  date  of  her  marriage : 
Finds  that  the  right  thereto  was  afterwards  validly  vested  in  the  deceased  Hamilton 
Douglas  Boswell,  as  executor  qua  creditor  decerned  and  confirmed  to  the  said  Sir 
Alexander  Boswell,  and  is  now  vested  in  the  pursuer  as  executrix  nominate  of  the  said 
Hamilton  Douglas  Boswell :  Finds  that  the  defenders  are  not  entitled  to  retain  the  said 
flhare,  or  any  part  thereof,  in  satisfaction  of  the  counter  stipulations  for  aliment  and 
mournings  in  &vour  of  Lady  Boswell,  contained  in  the  contract  of  marriage  between  her 
and  Sir  Alexander  Boswell :  And,  before  further  answer,  appoints  the  defenders  to  lodge 
a  minute  in  process,  stating  the  amount  of  the  said  share,  and  that  within  eight 
days."  1 

The  defender  reclaimed. 

In  the  mean  time,  Lady  Boswell  boxed  a  note  to  the  Lord  President,  stating  that — 

'*  Though  very  deeply  interested  in  the  result.  Lady  Boswell  was  not  [iSiS]  made 
aware  of  the  proceedings  which  had  taken  place  in  the  action,  until  a  copy  of  Lord 
Wood's  interlocutor  was  sent  to  her  by  the  agent  for  the  defenders  in  the  case.  She 
then  instructed  her  own  agents  to  investigate  the  matter,  and  to  take  such  steps  as  might 
be  necessary  for  her  interest. 

"From  an  examination  of  the  process,  they  discovered  that  Lady  Boswell  had  a 
most  material  interest  in  the  result,  particularly  in  so  far  as  she  was  entitled  to  plead 
that,  to  the  extent  of  L.2033,  4s.  4d.,  the  pursuer,  as  representing  Sir  Alexander 
Boswell,  could  not  insist  for  payment  of  the  provision  in  question,  in  respect  that^  to 
that  extent,  the  same  was  liable  to  be  applied  in  payment  of  the  counter  stipulations 
for  aliment  and  mournings  in  favour  of  Lady  Boswell,  under  her  contract  of  marriage. 

"  In  these  circumstances.  Lady  Boswell  has  been  advised  that  she  ought  to  be  sisted 
as  a  party  defender,  and  heard  for  her  interest,  before  any  judgment  is  pronounced  on 
the  merits  of  the  cause ;  and  the  present  application  to  your  Lordship  has  accordingly 
become  necessary." 

She  accordingly  prayed  to  be  allowed  to  enter  appearance,  and  be  heard  for  her 
interest. 

The  Court  held  her  sisted  as  a  party,  and  allowed  a  record  to  be  prepared  with  her, 
without  remitting  the  case  back  to  the  Lord  Ordinary.  She  maintained  substantially 
the  same  pleas  as  the  original  defenders. 

The  case  was  this  day  advised. 

^  '^NoTB. — ^The  Lord  Ordinary  has  pronounced  the  prefixed  interlocutor  being  of 
opinion — 

"  1.  That  Lady  Boswell's  right  to  her  share  of  the  funds  referred  to  in  the  pleadings 
was  moveable,  and  not  a  right  which,  as  being  heritable,  came  under  the  exception  in 
the  Act  1661. 

*'  2.  That  being  a  moveable  right,  it  was  subject  to  the  jus  mariti  of  Lady  Boswell's 
husband,  Sir  Alexander  Boswell,  and  .passed  to  and  vested  in  him  jure  mariti  at  the 
date  of  their  marriage,  independent  of  the  assignation  contained  in  their  contract  of 
marriage,  and  that  thus  passing  to  him  by  the  legal  assignation  of  marriage,  no  intimation 
was  necessary  to  the  completion  of  the  assignation. 

"  3.  That  the  right  having  thus  passed  to  and  vested  in  Sir  Alexander  Boswell  at 
the  date  of  the  marriage,  and  which  right  is  also  assigned  by  Lady  Boswell  in  her  con- 
tract of  marriage,  Lady  Boswell  herself  could  not,  and  the  defenders  for  her  cannot,  as 
against  the  pursuer,  Uie  executrix  of  Hamilton  Douglas  Boswell,  to  whom  the  whole 
sums  and  claims — ^vested  in  Sir  Alexander  by  his  marriage  with  Lady  Boswell — were 
carried  as  executor  creditor,  confirmed  to  Sir  Alexander,  plead  in  answer  to  the  pursuer's 
demand,  that,  to  the  extent  of  L.2033,  4s.  4d.,  the  pursuer  is  not  entitled  to  insist  for 
payment  of  the  provision  in  question,  in  respect  that,  to  that  extent,  the  same  was  liable 
to  be  applied  in  payment  of  the  counter  stipulations  in  favour  of  Lady  Boswell  in  her 
contract  of  marriage  for  aliment  and  mournings,  mentioned  in  the  record — supposing  the 
sum  sued  for  had  still  remained  in  the  hands  of  the  defenders,  it  is  thought  that — 
having  regard  to  the  nature  of  the  claim,  and  also  to  the  terms  of  the  contract  of 
marriage — ^neither  the  defenders  nor  Lady  Boswell  could  have  retained  any  part  thereof, 
in  respect  of  the  non-implement  by  Sir  Alexander,  or  his  estate,  of  the  foresaid  obliga- 
tion undertaken  by  him  in  the  said  contract," 
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LoBO  Pbbsidbnt. — ^This  case  was  fully  argued,  and  various  decisions  were  referred 
to  by  the  parties,  and  we  took  time  to  consider  them,  and  the  whole  case. 

Keeping  in  view  the  contract  of  marriage  between  Sir  Alexander  and  Lady  Boewell, 
it  is  manifest  that,  while  her  Ladyship's  jointure  is  specially  provided  for  by  a  stipulated 
locality,  in  virtue  of  the  powers  under  the  entail  of  her  husband's  estates,  the  obligation 
to  pay  his  widow,  after  his  death,  L.1000  for  aliment  and  mournings,  and  L.500  for 
furniture,  is  rested  solely  on  his  personal  responsibility,  and  no  stipidation  whatever  is 
made  for  these  sums  being  secured  or  stocked  out  in  any  way  whatever. 

On  the  other  hand.  Lady  Boswell  assigns  and  makes  over,  absolutely  and  un- 
qualifiedly, all  funds  then  belonging  to  her,  or  to  which  she  is  entitled  under  her 
father's  settlement 

On  the  death  of  her  mother,  her  Cither's  widow,  who  liferented  the  funds,  Sir 
William  Miller,  the  surviving  trustee  under  her  father's  settlements,  proceeded  to  divide 
the  funds  among  his  four  detughters.  Lady  Boswell  being  one,  to  whom  L.2400  was 
paid ;  and  her  husband.  Sir  Alexander,  having  died  some  years  before,  leaving  his  afihirs 
in  insolvency,  and  no  payment  of  aliment  or  furniture  having  been  made — an  executor- 
creditor  having  confirmed  the  above  sum  so  paid  by  Sir  [434]  William  Miller,  raised  the 
present  action,  concluding  for  repayment  thereof,  as  being  money  due  the  late  Sir 
Alexander  Boswell,  and  vested  in  him,  as  conveyed  under  his  marriage-contract  This 
claim  was  opposed  by  Sir  William  Miller  as  defender,  but  was  sustained  by  the  Lord 
Ordinary ;  and  appearance  having  been  since  made  by  her  Ladyship,  the  claim  of  the 
executor-creditor  is  also  resisted  on  her  part^  on  the  ground  of  her  being  entitled  to 
plead  retention  of  the  fund,  in  respect  that  the  obligation  of  her  husband  in  her  marriage- 
contract,  as  to  the  two  sums  for  aliment  and  furniture,  has  never  been  fulfilled  on 
account  of  his  insolvency,  and  that  the  fund  in  dispute  must  still  be  viewed  as  m  tMdio, 
as  having  been  in  the  hands  of  Sir  William  Miller,  who  was  both  the  trustee  of  Mr. 
Cuming,  and  also  one  of  the  trustees  under  Lady  Boswell's  contract  of  marriage  for 
execution. 

In  this  competition,  the  Lord  Ordinary  has  decided  in  favour  of  the  executor^reditor, 
on  the  ground  that  the  share  of  Mr.  Cuming's  succession  belonging  to  Lady  Boswell 
passed  to  and  vested  in  her  husband  Jure  mariti  at  the  date  of  her  marriage,  and  that 
the  right  was  afterwards  validly  vested  in  Mr.  Douglas  Boswell,  the  executor-creditor. 
The  summons  is  not,  however,  rested  on  that  ground,  but  on  that  of  the  fund  trt  fMdio 
having  been  conveyed  to  and  vested  in  Sir  Alexander  Boswell  by  the  contract  of 
marriage. 

In  reviewing  this  judgment,  under  the  above  state  of  the  facts,  the  fund  in  question 
must  be  held,  and  is  fully  admitted,  to  have  vested  in  Sir  Alexander  Boswell,  as  every 
thing  that  belonged  to  his  wife  is  assigned  to  him  in  the  contract,  independently  of  the 
operation  of  hisytM  moHti^  on  which  the  Lord  Ordinary  decides. 

Had  he  been  solvent  at  his  death,  his  obligation  under  the  contract  would  of  course 
have  immediately  been  fulfilled — the  money  paid  by  Sir  William  Miller  afterwards 
forming  part  of  Sir  Alexander  Boswell's  executry. 

But  as  his  insolvency  prevented  fulfilment  of  the  obligations  as  to  aliment  and 
furniture,  the  claim  of  Lady  Boswell  to  retain  and  apply  for  that  purpose  the  sum  paid 
to  her  in  1829  is  founded  on  equity,  and  naturally  creates  the  strongest  inclination  to 
give  it  effect  But,  on  an  attentive  consideration  of  the  authorities  and  cases  referred 
to,  I  am  constrained  to  say,  it  must  be  held  to  be  fixed  that^  though  Lady  Boswell's 
right  to  retention,  and  the  application  of  the  money  in  question  for  the  liquidation  of 
the  claim  for  aliment  and  furniture,  must  have  had  effect  had  the  contract  contained  a 
special  provision  for  the  sums  on  these  accounts  being  lent  out  or  secured  by  her  husband, 
yet  that  the  want  of  this,  and  the  obligation  being  merely  personal,  the  right  of  the 
executor-creditor,  who  has  confirmed  to  the  sum  in  question,  must  prevail,  as  found  by 
the  Lord  Ordinary. 

There  is  no  doubt  of  the  opinion  of  Mr.  Erskine  being  in  favour  of  Lady  Boswell's 
claim,  and  that  the  early  cases  of  Watson  and  Crawfoid,  which  he  refers  to,  support 
that  view  of  the  law.  But  there  the  husband  had  become  bound  to  secure  the  prorisiona 
to  the  wife,  whose  tocher  is  provided  to  him ;  and  on  his  insolvency  and  inability  to 
fulfil  his  oUigation,  his  creditors  were  found  not  entitled  to  insist  for  payment  of  the 
tocher. 

For  some  time  it  appears  that  the  distinction  between  a  mere  personal  obligation  and 
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a  special  proTision  to  secure  or  stock  oat  in  the  marriage-contracts,  seems  not  much  to 
have  been  attended  to  till  1781,  when  the  case  of  the  partners  of  the  Woollen  Manufactory 
of  Haddington  v.  Gray  occurred. 

[436]  In  that  case  a  wife  had  pleaded  her  right  of  retention  against  her  husband's 
creditors  on  account  of  his  obligation  not  having  been  fulfilled ;  and,  from  the  report, 
it  appears  the  Lord  Ordinary  found  '^  that,  although  the  creditors  could  not  evict  the 
principal  sum  in  Lady  Sutherland's  bonds  (the  wife's  fortune)  without  finding  security 
to  the  wife  for  her  provisions,  in  the  event  of  her  surviving  her  husband,  yet  they  might 
attach  the  annual  rents  as  they  fell  due,  without  finding  security."  The  creditors 
having  reclaimed,  the  report  bears,  that  the  Court  ordered  a  hearing  on  the  general 
point,  **  whether  a  wife  assigning'sums  by  way  of  tocher,  without  restriction  or  limitation, 
could  plead  retention  therein  in  security  of  her  provisions ;  and  the  unanimous  opinion  of 
the  Court  seemed  to  be,  that  the  wife,  by  the  assignation,  was  completely  divested,  and, 
in  a  competition  with  her  husband's  creditors,  could  only  rank  according  to  her  dili- 
gence. There,  however,  on  account  of  the  circumstances  of  the  case,  they  obliged  the 
creditors  to  find  caution  for  the  wife's  provisions  to  the  extent  of  the  sum  recovered." 

Now,  as  to  what  these  circumstances  were,  which,  notwithstanding  the  above 
unanimous  opinion,  led  the  Court  to  sustain  the  wife's  claim,  we  find  them  clearly 
announced  in  the  interlocutor  in  these  words, — "  The  Lords  having  advised  this  petition, 
with  the  answers  thereto,  and  having  heard  parties'  procurators  thereon  in  their  own 
presence— in  respect  that,  in  the  marriage-contract  between  Mrs.  Rose  and  her  husband, 
she  did  not  rely  upon  his  personal  security  for  implement  of  the  provisions  thereby 
stipulated  in  her  favour,  but  he  is  taken  expressly  bound  that,  as  soon  as  he  should 
recover  payment  of  the  tocher  thereby  assigned  to  him,  he  should  secure  the  same,  to 
the  amount  of  L.500  sterling,  in  favour  of  himself  and  her,  and  longest  liver  of  them 
two,  for  her  liferent  use ;  therefore,  and  in  respect  that  the  tocher  assigned  is  still  in 
medio^  and  that  her  husband  is  insolvent,  the  Lords  find  that  the  same  cannot  be  affected 
by  the  husband's  creditors  till  they  find  sufficient  caution  to  her  for  payment  of  the  provi- 
sion in  terms  of  said  contract,  in  the  event  of  her  surviving  her  husband,  to  the  extent 
of  the  sums  which  they  shall  receive ;  and  remit  to  the  Lord  Ordinary  to  proceed  with 
the  cause  accordingly." 

Now,  there  can  be  no  more  distinct  determination  of  any  controverted  point  in  this 
department  of  law  than  this,  and  even  if  it  had  not  been  repeated  in  subsequent  cases, 
we  could  not  possibly  have  disregarded  it;  but  its  soundness  as  an  authority  has  been 
recognized  in  subsequent  cases,  and  particularly  in  that  of  Elizabeth  Buchanan  and  her 
Trustee  v.  Speirs  and  Bogle,  6th  March  1787,  in  which  it  is  stated,  ''as  now  a  fixed 
point  that  a  wife,  in  security  of  the  conditions  stipulated  in  her  marriage-contract,  may 
not  only  retain  such  of  the  sums  assigned  in  name  of  tocher  as  her  husband  has  not 
uplifted,  but  that,  when  he  has  become  insolvent,  she  may  prevent  his  creditors  from 
attaching  them  while  in  the  hands  of  a  third  party."  And  then  the  above  case  of  the 
Woollen  Company  t;.  Gray  is  referred  to  as  the  authority ;  and  it  is  maintained, — 
"There  is  no  solid  distinction  between  the  present  case  and  the  one  above  quoted. 
The  husband,  having  granted  the  bond,  is  truly  in  the  same  situation  as  any  stranger  to 
whom  the  money  might  have  been  lent ; "  and  so  the  Court  decided  in  that  case,  by 
giving  the  wife  l^e  benefit  of  the  sum  secured,  but  not  as  to  other  stipulations  in  her 
contract  resting  on  her  husband's  obligation  only  that  were  not  secured,  and  as  to  which 
the  husband's  creditors  prevailed.  The  last  case  is  that  of  Greenhill  v.  Aitken,  1st  June 
1826,  and  which  [436]  I  shall'  now  state  from  my  note>book,  which  contains  the  inter- 
locutor of  the  Lord  Ordinary,  and  the  opinions  of  the  Court,  and  where  it  appears  that 
the  Court  gave  full  effect  to  the  rule  of  law  as  established  in  the  case  of  Gray,  and  the 
other  cases  to  which  I  have  referred : — ''  James  Ford,  in  his  contract  with  Miss  Catherine 
Aitken,  became  bound  to  secure  her  in  a  jointure  of  L.900  a-year,  with  L.500  for 
furniture,  and  to  lay  out  such  a  sum  as,  with  her  fortune,  might  make  up  the  sum  of 
L.30,000,  and  to  lay  out  and  invest  the  same  in  land,  to  and  in  favour  of  himself  and 
the  heirs-male  of  the  marriage,  with  a  particular  destination  and  provisions  to  younger 
children ;  and  which  provisions  the  respondent  accepted  of  in  full  of  all  his  legal  claims. 
The  contract  then  provides,  that  the  provisions  in  favour  of  the  children  of  the  marriage 
shall  be  in  full  of  legitime  and  all  their  other  claims.  On  the  other  part,  the  respondent 
conveyed  to  certain  trustees  the  whole  fortune  then  belonging  to  her,  amounting  in  all 
to  about  L.  10,000,  to  be  retained  in  their  hands  till  her  jointure  should  be  secured ; 
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'  and,  further,  the  said  Miss  C.  Aitken  hereby  aBsigns,  conveyB,  and  makes  oyer,  to  and 

*  in  &yoar  of  herself  and  the  said  James  Ford,  in  conjunct  fee  and  liferent,  for  the  said 

*  James  Ford's  liferent  use  allenarly,  and  the  children  to  be  procreated  of  the  said  intended 
'  marriage  in  fee ;  whom  failing,  to  the  said  Miss  C.  Aitken's  nearest  heirs  and  assignees, 
'  all  and  sundry  whatever  means  and  estate,  heritable  or  moveable,  personal  or  refd,  she 
<  may  happen  to  acquire  by  succession,'  &c. ;  but  declaring  that,  though  the  fee  is  taken 
to  the  children  of  the  marriage  in  general.  Miss  C.  Aitken  shall  have  the  power,  without 
consent  of  her  husband,  to  divide  and  distribute  the  said  effects  acquired  by  her  among 
the  children  as  she  shall  think  fit ;  and  that,  in  the  event  of  her  surviving  her  husband, 
she  may  dispose  and  convey  said  estate  and  effects  to  such  persons  as  she  may  think 
proper. 

"  Ford  bought  an  estate  partly  with  the  respondent's  (his  wife's)  fortune,  but  the 
jointure  was  not  effectually  secured  on  it  as  the  contract  required ;  and  by  two  of  her 
uncles  deceasing  during  the  marriage,  she,  in  virtue,  partly  of  a  settlement  of  the  one, 
and  succeeding,  along  with  others,  as  co-heiress  to  the  otJier,  acquired  right  to  a  con- 
siderable sum  or  funds,  as  well  as  to  certain  heritable  property.  And  James  Ford 
having  become  bankrupt^  and  since  having  been  divorced  by  his  wife  for  adultery  (but 
which  decision  has  been  appealed  from,)  the  trustee  on  his  estate  raised  an  action  to 
have  it  found  that^  as  his  jus  mariti  is  not  excluded  by  the  contract  of  marriage,  he  has 
right  to  the  fee  of  those  acquieitions  that  have  fallen  to  his  wife  during  the  marriage,  so 
far  as  moveable,  and  to  the  liferent  of  the  heritage,  or  at  least  to  the  liferent  of  the 
whole ;  while  the  respondent  has  brought  her  action  to  have  it  found  that,  in  conse- 
quence of  her  provisions  not  having  been  effectually  secured,  she  is  entitled  to  retain 
the  acquisitions  in  question  in  security  of  the  provisions  contained  in  her  marnsge- 
contract. 

'^  The  Lord  Ordinary  (Pitmilly)  found,  '  Pritno,  that  the  effect  of  the  clause  in  the 
'  contract  of  marriage  between  Mr.  and  Mrs.  Ford,  with  regard  to  the  wife's  aequirenda^ 
'  was  to  exclude  virtually  the  jus  mariti  of  the  husband  over  the  moveable  subjects,  and 
'  the  rents  of  the  heritable  subjects  to  which  Mrs.  Ford  succeeded  during  the  marriage, 
'  except  to  the  extent  of  the  liferent  only :  Finds,  SecundOy  that  this  liferent  came  to  an 
'  end  at  the  date  of  the  decree  of  divorce  pronounced  by  the  Commissaries  of  Edinburgh 

*  against  Mr.  Ford,  unless  said  decree  shall  be  reversed  by  the  House  of  Lords,  to  which 
'  tribunal  it  is  stated  by  the  parties,  that  [437]  the  action  of  divorce  has  been  carried  by 
'  appeal :  Tertio^  finds  that  Uie  jus  marUi  of  Mr.  Ford  not  having  been  excluded  or 
'  renounced  by  the  marriage-contract,  so  far  as  the  liferent  of  the  aequirenda  is  concerned, 
'  Mr.  Ford  is  to  be  considered  as  having  acquired  right  to  this  liferent,  not  merely  iu 
'  virtue  of  the  assignation  thereto  in  the  contract,  but  also  ex  lege  by  the  marriage  and 
'  Jure  mariti :  Finds  that  the  moveable  property  of  George  Aitken,  one  of  the  uncles  of 
'  Mrs.  Ford,  having  vested  in  her  ipso  jure  on  her  uncle's  death,  during  the  subsistence 
'  of  the  marriage,  the  liferent  thereof  feU  to  Mr.  Ford  jure  mariti^  and  belongs  to  him 
'  and  the  pursuer  in  his  right,  up  to  the  date  of  the  divorce ;  and  consequently,  that 
\  Mrs.  Ford  is  not  entitled  to  plead  retention  of  this  liferent,  on  the  ground  of  the 
'  stipulations  in  her  favour  in  the  marriage-contract  not  having  been  fulfilled,'  &c 

"Against  the  respective  findings  in  this  interlocutor  both  parties  presented 
representations. 

"  Lord  Mackenzie,  Ordinary,  afterwards,  '  in  respect  the  assignation  of  the  liferent 
'  of  conquest  by  the  representor  to  her  husband,  is  in  itself  immediate  and  absolute,  not 
'  qualified  or  conditional,  refuses  the  representation,  and  adheres.' 

"  Both  parties  having  reclaimed,  I  (then  sitting  as  Lord  Justice-Clerk  in  the  Second 
Division,)  delivered  the  following  opinion : — 

"  On  considering  the  argument  for  Mr.  Ford'a  trustee,  along  with  the  contract  of 
marriage,  I  see  no  ground  for  doubting  the  decision  of  the  Lord  Ordinary. 

"  I  think  it  is  quite  impossible  to  doubt  that,  at  the  present  day,  the  husband's  jus 
mariti  may,  by  the  terms  and  structure  of  a  marriage-contract,  be  effectually  and  virtually 
excluded,  especially  with  regard  to  such  contingent  acquisitions  of  real  or  personal  estate 
as  were  contemplated  in  the  contract  before  us.  There  cannot  be  any  magic  in  the  use 
of  words  directly  excluding  the  jus  mariti^  if  the  same  thing  is  done  plainly  and 
unequivocally. 

"  Now,  I  cannot  doubt  that  such  is  the  case  here.  The  whole  existing  fortune  of 
(he  respondent  was  assigned  to  her  trustee ;  and,  in  reference  to  the  jouLtuze  provided, 
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it  seems  to  have  borne  a  fair  proportion.  But  as  to  the  acquirenda,  it  was  the  delibeiate 
agreement  of  the  contracting  parties,  that  as  to  them  the  interest  of  the  husband  should 
extend  no  farther  than  the  liferent ;  and  even  that  was  to  a  certain  extent  favourable 
to  him.  The  fee  was  expressly  secured  to  the  children  of  the  marriage,  to  be  divided 
without  the  consent  of  her  husband,  and  in  the  event  of  her  survivance,  at  her  own  will. 
"  I  can  interpret  this  in  no  other  way  than  the  Lord  Ordinary  has  done,  and  see 
nothing  in  the  decisions  that  run  counter  to  it. 

<<  Again,  as  to  Mrs.  Ford's  claim  of  retention.  I  was  somewhat  moved  by  the 
decisions  referred  to.  But,  on  farther  consideration,  I  am  now  satisfied  that  the  inter- 
locutor is  rested  by  the  Lords  Ordinary,  on  this  point  also,  on  impregnable  grounds. 
The  assignation  was  absolute  and  had  immediate  effect,  and  the  moveable  succession 
vested  ipso  jure.  The  opportunity  of  retention,  on  the  footing  of  the  conquest  being 
still  in  medio  which  is  the  principle  of  the  decisions  referred  to,  cannot  apply  in 
this  case. 

'^LoBD  Glbnlbb — Greenhill's  (Mr.  Ford's  trustee)  petition  required  no  answer,  and 
Mis.  Aitken's  has  received  a  complete  answer. 

'*LoBD  Cbaiqib. — Mr.  Greenhill's  petition  should  be  refused.  All  the  subtle 
reasonings  of  former  times  are  done  away,  and  full  effect  must  be  given  to  the  contract. 
[438]  As  to  the  other  point,  I  am  not  so  much  satisfied.  The  fee  of  the  aequirenda 
is  vested  in  the  wife,  and  she  has  the  administration  of  these,  and  though  they  are  in 
Chancery,  the  funds  are  there  for  her.  I  think  she  is  entitled  to  plead  retention,  as 
well  as  a  trustee — a  brother,  as  such,  was  found  entitled  to  retain — and  so  in  cases  of 
'  Speirs  and  Buchanan.     I  think  that  here  also  retention  is  claimable  by  the  wife. 

"Lord  Glbnlbe. — I  am  satisfied  with  the  interlocutor.  As  to  bygone  profits  a 
liferent  was  provided  to  the  husband,  but  there  was  no  provision  to  lay  out  those  in  a 
particular  way.  If  tlus  had  been  the  contract,  effect  would  be  due  to  it.  But  there  is 
no  clause  under  the  deed  directing  to  lay  it  out  in  any  particular  way.  That  was  the 
nature  of  the  cases  referred  to,  where  the  husband  was  bound  to  do  a  certain  thing. 
Bat  here  there  is  no  such  clause  regarding  the  liferent,  and  therefore  the  grounds  of 
both  the  judgments  are  well  founded.  Where  the  husband's  credit  is  entirely  trusted 
to,  payment  must  be  made. 

''  Lord  Bobbbtson  of  the  same  opinion. 

"  The  Court  accordingly  adhere  to  the  interlocutors  of  the  Lords  Ordinary  as  to  both 
petitions,  and  remit,"  &c. 

After  that  decision,  establishing  thus  clearly  the  principle  which  I  have  stated,  there 
can  be  no  doubt  as  to  the  law  appUcable  to  the  present  and  similar  cases ;  and  I,  there- 
fore, am  constrained  to  adhere  to  the  substantial  finding  of  the  Lord  Ordinary's 
interlocutor. 

Lord  Maokbnzib. — This  is  a  question  of  retention,  founded  on  mutual  stipulations 
contained  in  the  marriage-contiact  between  the  late  Sir  Alexander  and  the  defender 
Lady  Boswell ;  and  I  quite  concur  with  your  Lordship,  that  the  substantial  finding  of 
&e  interlocutor  of  the  Lord  Ordinary  must  be  adhered  to ;  and  I  do  so  upon  the  prin- 
ciple of  decision  laid  down  in  the  cases  detailed  by  your  Lordship,  in  a  manner  moie 
clear  and  accurate  than  I  could  have  hoped  to  have  done.  This  principle. was  settled 
by  the  decision  in  the  case  of  the  Woollen  Manufactory  of  Haddington  v.  Gray ;  and 
the  principle  of  that  decision  was  confirmed  by  the  decisions  in  the  cases  noticed  by 
your  Lordship,  particularly  in  the  last  case,  of  Greenhill  v,  Aitken,  in  1826.  The 
principle  thereby  fixed  was  this,  that  where  Skjua  crediti  of  the  wife  was  fully  conveyed 
over  to  the  husband,  and  his  heirs  and  assignees,  completely  and  simply,  wiUiout  quali- 
fication, express  or  implied,  and  where  the  wife  has  obtained  nothing  in  return  but  a 
simple  personal  obligation  by  the  husband,  she  cannot,  nor  can  any  body  for  her,  obtain 
retention  of  the  money,  in  security  of  her  claim,  as  in  competition  with  the  creditors  of 
the  husband  doing  diligence  competent  to  carry  the  benefit  of  the  right  to  them.  There 
lA  nothing  like  a  principle  in  law  on  which  such  retention  can  take  place  as  against  the 
creditors  of  the  husband.  The  doctrine  of  mutual  contract  has  no  application,  since 
there  is  nothing  asked  to  be  done  by  the  wife,  or  by  any  body  for  her,  which  can  be 
retained  by  or  for  her.  The  conveyance  to  the  husband  is  absolute,  and  passes  to  his 
creditors,  who  are  nowise  affected  by  the  husband's  obligation  in  favour  of  the  wife.  It 
differs  in  nothing  from  the  ordinary  case  of  an  assignation  completely  granted  for  a  price 
stipulated,  but  which  is  not  yet  pakL    There  the  asdgner  can  have  no  retention  against 
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the  oiediton  of  the  assignee  taking  the  right  by  arrestment^  by  confirmation  as  exeeutor 
qua  creditor,  or  by  other  habile  form — and  just  as  little  can  the  wife  in  this  case. 

It  is  true  there  are  cases — some  of  which  it  is  perhaps  somewhat  difficult  to 
[489]  reconcile  to  legal  principle — where  retention  or  suspension  of  payment  has  been 
allowed  in  favour  of  a  wife.  These  are,  where,  in  a  contract  of  marriage,  in  return  for 
an  assignation  of  a  jus  erediti  by  the  wife,  or  her  father  for  her,  there  is  an  obligation 
on  the  husband  to  lay  out  the  money  immediately  in  security  of  the  wife's  proyiaionfi. 
There  the  assignation  by  the  wife,  or  for  her,  seems  to  have  been  yiewed  aa  not  simple 
but  qualified ;  so  that  the  debtor  may,  by  her,  or  her  friends  who  acted  for  her  interest 
be  interpelled  from  payment  until  this  is  provided  for.  But  it  is  plain  that  these 
decisions  afford  no  authority  at  all  applicable  to  a  case  where  the  wife  has  been  contented 
with  a  simple  personal  obligation  by  the  husband,  which  never  can  be  imagined  to 
qualify  the  assignation  by  her. 

Lord  Fullbrton. — I  concur  in  the  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
ought  to  be  adhered  to.  And  it  would  be  difficult,  indeed,  to  add  any  thing  to  the 
very  lucid  statement  which  your  Lordship  in  the  chair  has  given  of  the  course  of 
decisions  by  which  the  principle  of  such  cases  has  been  established. 

Those  decisions  show,  that  the  rule  so  broadly  laid  down  by  Erskine  cannot  now  be 
received  without  a  most  important  limitation,  and  one  within  which  the  present  case 
does  not  fall. 

Here  the  marriage-contract,  while  it  contains  an  absolute  assignation  by  the  wife  to 
the  husband  of  all  her  fortune,  including  the  sum  in  dispute,  merely  stipulates  in  her 
own  favour  certain  pecuniary  obligations  on  the  part  of  the  husband.  And  as  the 
assignation,  whether  considered  as  express  by  the  force  of  the  contract,  or  implied  by 
the  force  of  the  ju8  mariiif  confessedly  carried  the  full  right  to  the  husband,  there 
remained  nothing  but  the  personal  obligation  on  his  side,  which,  even  while  unperformed, 
was  but  a  debt,  in  regard  to  which  the  wife  could  claim  no  higher  right  than  the  other 
creditors.  This  is  the  obvious  result  of  such  a  contract ;  and,  indeed,  I  doubt  whether 
even  the  older  decisions  referred  to  fairly  warrant  the  adverse  inference  which  seems  to 
have  been  at  one  time  drawn  from  them.  The  case  of  Walker  turned,  not  on  the  assig- 
nation by  a  wife  to  the  husband,  but  on  the  effect  of  an  obligation  by  the  father  of  the 
wife  to  pay  a  certain  sum ;  and  the  question  was.  Whether  he  could  be  compelled  to 
pay  that  sum  while  the  obligations  come  under  by  the  husband  were  unperformed. 

The  case  of  Monro  is  not  very  intelligible,  and  besides,  seems  to  have  depended  only 
between  the  husband  and  the  wife. 

The  only  other  early  case,  that  of  Crawfurd  v,  Mitchell^seems  to  have  gone  on  the 
very  principle  which  has  since  been  sustained,  viz.,  the  qualification  of  the  assignation 
of  the  wife's  fortune,  by  the  force  of  the  husband's  obligation  not  merely  to  provide 
certain  sums,  but  to  apply  the  whole,  or  part  of  the  sums  assigned,  in  securing  such 
provision. 

But  I  agree  with  your  Lordship  in  thinking  that  it  is  needless  to  go  into  those  early 
cases ;  because,  since  the  case  of  the  Haddington  Woollen  Company  v.  Gray,  in  1781, 
the  distinction  seems  to  have  been  clearly  recognized,  and  the  principle  of  decision 
established.  There,  it  appears  from  the  report,  the  Court  were  unanimously  of  opinion 
that  the  wife's  claim  to  interpose  between  her  husband's  creditors  and  that  part  of  her 
own  fortune,  which,  though  assigned,  had  not  been  uplifted  by  the  husband,  and 
remained  in  the  hands  of  ti^e  debtor,  could  not  be  sustained,  on  the  general  ground  of 
mutual  contract ;  and,  as  it  appears  from  the  interlocutor  of  the  Court,  the  wife's  right 
was  sustained  on  the  much  more  special  [440]  ground,  viz.,  that,  by  the  terms  of  the 
contract,  the  husband  was  bound  to  invest,  in  security  of  the  wife's  liferent^  this  veiy 
fortune  belonging  to  the  wife,  which  the  assignation  gave  him  the  means  of  uplifting; 
and  that,  consequently,  while  it  remained  in  mediOf  or  extant  in  the  hands  of  the  debtor, 
the  wife  had  a  right  to  see  it  applied  to  its  proper  purpose.  And,  accordingly,  although 
the  marriage-contract  in  that  case  contained  other  pecuniary  provisions  in  £vour  of  ti^e 
wife,  merely  resting  on  the  obligation  of  the  husband,  the  interlocutor  did  not  indade 
them,  and  was  limited  to  her  right  of  liferent 

The  principle  is  one  with  which  we  are  familiar.  When  a  person  assigns  a  debt  in 
trust,  or  for  the  purpose  of  applying  the  sum,  through  the  means  of  the  assignee,  to  a 
special  purpose,  in  which  the  cedent  is  interested,  he  may  indeed  be  reduced  to  the 
situation  of  a  mere  personal  creditor  if  he  allows  the  assignee  to  uplift  the  money  and 
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Uend  it  with  his  own ;  but  so  long  as  the  money  is  extant,  and  capable  of  being  identified, 
the  cedent  has  an  undoubted  right  to  demand  that  it  shall  not  be  so  blended,  and  shall 
be  applied  to  its  proper  purpose.  In  such  a  case  the  assignation  is  truly  not  unqualified ; 
it  is  effectually  limited  by  the  specification  of  the  use  to  which  it  is  to  be  applied. 

This  was  evidently  the  ground  of  the  decision  in  the  case  alluded  to.  It  rests  on 
a  distinction  perfectly  reasonable,  and  involves  no  inconsistency  whatever  with  the 
ordinary  effect  of  unqualified  assignation,  in  carrying  at  once  any  right  to  the  assignee. 

The  same  distinction  appears  as  clearly,  or  perhaps  more  so,  from  the  case  of 
Buchanan.  There  the  tocher  was  indeed  assigned  to  the  husband,  but  he  became 
bound  to  invest  it  in  securing  to  the  wife  an  annuity  of  L.160. 

The  Court  held  that  the  tocher  could  not  be  uplifted  by  the  husband's  creditors, 
without  finding  security  for  that  annuity.  It  would  appear  from  the  report,  that^  besides 
the  jointure,  the  wife  had  other  provisions  under  the  marriage^sontract ;  for  she 
petitioned  the  Court  to  find  that  the  caution  should  extend  to  ^'  &e  other  sums  which 
might  become  due  to  her  in  virtue  of  the  marriage-contracf  But  her  petition  was 
refused;  thus  bringing  out  the  distinction  between  the  general  obligations  of  the 
husband  and  those  which  truly  related  to  the  tocher,  and  consequently  affected  and 
qualified  his  right  to  uplift  it. 

Then  came  the  case  of  Ford.  The  circumstances  of  it  were  complicated,  but  have 
been  clearly  explained  by  your  Lordship.  Indeed  the  import  of  it  is  most  accurately 
given  in  the  short  report  in  Shaw's  Cases,  (Vol.  III.  p.  172).  The  Court  were  unani- 
mously of  opinion,  ''  that  a  wife  is  not  entitled  to  plead  retention,  on  the  ground  of 
non-implement  of  the  husband's  stipulation  in  the  marriage-contract^  excepting  where 
the  funds  attempted  to  be  retained  have  been  specially  destined  by  the  contract  to  be 
laid  out  in  security  of  her  provision." 

In  applying  the  principle  of  these  later  decisions  to  the  present  case,  it  is  dear  that 
the  defence  cannot  be  sustained.  The  assignation  by  Lady  Boswell  to  her  husband  in 
the  contract  was  absolute,  and  took  instant  effect ;  while  the  obligations  on  the  part  of 
the  husband  were  quite  general,  and  neither  expressed  nor  implied  any  qualification  of  the 
assignation,  by  specially  destining  the  proceeds  of  the  assignation  to  the  security  of 
the  provision  in  her  favour. 

Lord  Jsffbet. — ^After  the  full  expression  of  opinion  and  luminous  detail  of 
authorities  which  fell  from  your  Lordship,  it  is  unnecessary  for  me  to  say  more,  than 
that  I  concur  in  that  opinion  as  the  only  one  that  can  be  arrived  at  upon  the  [441]  autho- 
rities. Principle  also  is  strong  in  favour  of  that  opinion ;  and  if  it  were  an  open  case,  I 
cannot  say  that  I  should  hesitate  much  about  it  The  doctrine  of  mutual  contract  is 
not  applicable  to  the  ordinary  case  of  marriage-contracts ;  for  the  ordinary  case  is,  that 
something  is  immediately  conveyed  to  the  husband,  and  that  the  provisions  to  the  wife 
are  in  the  event  only  of  her  survivance.  The  one  is  no  doubt  the  condition  of  the 
other ;  but  the  one  is  an  immediate  vested  right  which  the  marriage  completes ;  whereas 
the  other,  the  provision  to  the  wife,  is  contingent  on  her  survivance,  and  is  defeasible 
by  the  failure  of  the  husband  or  his  funds,  in  which  case,  though  a  creditor,  the  wife 
can  only  compete  with  the  others  having  no  preference.  If  there  is  an  obligation  on 
the  husband  to  invest  the  tocher,  and  de  facto  it  has  not  been  paid  away  or  squandered, 
then  it  is  a  proper  case  of  mutual  contract^  for  something  is  to  be  done  by  the  husband, 
tUmU  mairimonio^  for  the  wife's  behoof,  and  it  may  be  retained  for  that  purpose.  The 
present  is  just  the  ordinary  case  of  a  sum  being  velbted  in  the  husband  to  which  his 
executor-creditor  has  acquired  right  The  case  of  the  executor-creditor  is  precisely 
parallel  to  that  of  the  husband  himself.  Therefore,  both  on  principle  and  on  the  plain 
import  of  the  authorities,  I  am  clear  that  the  interlocutor  ought  to  be  adhered  to. 

The  Court  pronounced  the  following  interlocutor : — '*  In  respect  of  the  reasons  set 
forth  in  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against^  and  also  in  respect  of 
the  unqualified  assignation  contained  in  the  marriage-contract  referred  to,  Befuse  the 
prayer  of  the  reclaiming  note,  and  adhere  to  the  said  interlocutor :  Find  neither  party 
entitled  to  the  expenses  of  the  discussion  which  has  taken  place  subsequent  to  the  date 
6f  the  said  interlocutor ;  and  remit  the  case  to  the  Lord  Ordinary,  with  power  to  him 
to  dispose  of  all  questions  of  expenses  quoad  tdtra^  and  to  proceed  farther  in  the  cause 
as  to  his  Lordship  shall  seem  just." 

[Sequel,  11  D.  185.] 
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No.  61.  Vm.  Dnnlop  464.    6  Feb.  1846.     2n(i  Div.— Lord  Wood. 

Trustees  of  Robert  Baird,  Pursuers. — Deas, 

Alexander  Mitchell,  Defender. — Rutherfwrd — ffandyside. 

Reed  Right— Real  Burden — Clause. — Obligation  to  pay  damages  occasioned  by  the 
working  of  coal  contained  in  a  fea-dispodtion  conveying  the  coal,  "  under  the  con- 
dition Uiat  the  disponees,  their  heirs  or  disponees  whomsoeYer,  shall  pay  jointly  and 
severally  all  damages  of  every  description,  which  may  be  occasioned  to  the  manBion- 
house,  surface,  &c.  by  their  working  the  coat,"  and  appointing  the  condition  to  be 
engrossed  in  the  infeftment  thereon,  and  in  future  transmissions  and  investitnies, 
under  pain  of  nullity, — Held  not  to  be  a  real  burden. 

Sequel  of  case  reported  July  8,  1845,  anUj  Vol.  YII.  p.  1001,  which  see. 

By  the  former  judgment  in  this  case,  it  was  in  effect  found,  that  the  only  question 
raised  by  the  summons  was,  whether  the  obligation  to  pay  damages,  occasioned  by  the 
working  of  the  coal,  was  by  the  titles  constituted  a  real  burden  on  the  coal,  which  had 
been  conveyed  as  a  separate  and  distinct  subject  ? 

Mr.  Cathcart  had  sold  the  coal,  taking  from  the  purchasers  three  personal  bonds, 
amounting  to  L.  17, 700,  being  the  price.  The  feu-disposition,  granted  by  him  in  con- 
sequence of  this  sale,  (19th  August  1808,)  conveyed  to  Messrs.  Wight  and  ArmstroDgs, 
"  and  their  heirs  and  disponees  whomsoever,  but  with  and  under  the  burden  of  the  foresaid 
price  thereof,  (L.1 7,700,)  and  also  with  and  under  the  burdens,  conditions,  provisions,  and 
restrictions  hereinafter  engrossed,  heritably  and  irredeemably.  All  and  Whole  the  coal 
seams  and  cbal  heughs  in  All  and  Whole  the  following  parts  and  portions  of  the  lands  and 
estate  of  Drum,  viz.  in  the  parks  called  the  Deer  Park,"  &c.,  with  and  under  the  burden  and 
payment  of  the  said  three  bonds,  and,  among  other  conditions,  burdens,  provisions,  and 
restrictions,  "  with  and  under  this  farther  condition,  that  [465]  the  said  Alexander  Wight, 
William  and  Adam  Armstrong,  and  their  foresaids,  shall  pay,  jointly  and  seveially,  all 
damages  of  every  description  which  may  be  occasioned  to  the  mansion-house,  gardens,  hot- 
houses, offices,  lands  of  Drum  and  others,  by  their  working  the  coal,  or  by  &eir  driving 
levels,  drifts,  mines,  or  others,  as  aforesaid,  as  well  as  all  other  damages  which  they  may 
occasion  in  working  the  said  coal ;  and  also  all  surface  damages  which  they  may  occasion 
in  working  the  said  coal,  and  that  so  soon  as  such  damages  shall  be  ascertained."  "  All 
which  burdens,  conditions,  and  restrictions  foresaid,  shall  be  engrossed  in  the  infeftment 
to  follow  hereon,  and  in  all  future  dispositions,  conveyances,  transmissions,  or  investi- 
tures of  the  said  coal  and  others,  or  of  these  presents,  and  in  the  infeftment  thereon, 
otherways  the  same  shall  be  void  and  null."  In  the  disposition  Mr.  Cathcart  obliged 
himself  to  give  infeftment  "  under  the  burdens,  conditions,  provisions,  and  restrictions  " 
contained  in  the  disposition,  and  "  to  discharge  the  real  security  hereby  created  for  the 
price  of  said  subjects,  as  the  same  is  paid  off,  they  (the  disponees)  being  at  the  expense 
of  all  such  discharges  and  renunciations."  And  he  further  granted  precept  for  infefting 
the  disponees,  ''  but  always  with  and  under  the  burden  of  payment  of  the  said  price 
of  L.1 7,700,  and  interest  thereon,  and  penalties  due  by  said  bonds,  and  also  tmder  the 
other  burdens,  conditions,  provisions,  and  restrictions,  before  specified,  and  here  also 
held  as  repeated  hreviiatis  catiaa;  but  which  shall  be  all  verbatim  engrossed  in  the 
infeftment  to  follow  hereon,  and  in  all  dispositions  or  conveyances  of  the  subjects  above 
disponed,  or  any  part  thereof,  otherways  the  same  shall  be  void  and  null." 

In  1810  infeftment  passed  in  favour  of  the  disponees  in  terms  of  the  disposition,  the 
burdens,  &c.,  being  engrossed  in  the  sasine,  and  sasine  being  given  under  the  biuden 
of  the  price,  and  "  with  and  under  the  other  burdens,  conditions,  provisions,  and  restric- 
tions before  specified,  after  the  form  and  tenor  of  the  said  feu-disposition,  and  precept 
of  sasine  therein  contained,  in  all  points." 

The  estates  of  Wight  and  Armstrong  having  been  sequestrated,  the  coal  was  re- 
purchased  by  the  trustees  of  Mr.  Cathcart  Thereafter,  in  a  ranking  and  sale  of  Mr, 
Cathcart's  estate,  the  coal  was  purchased  by  the  late  Mr.  Innes  of  Stow,  who  obtained 
decreet  of  sale. 

It  was  pleaded  for  the  pursuers  in  cases ; — 

That  by  the  terms  of  the  titlo4eeds,  the  obligatioii  to  pay  damages  was  constitated 
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a  real  burden  upon  the  coaL  That  for  this  end,  no  voces  signatce,  or  technical  form  of 
words,  were  necessary ;  ^  but  it  was  enough  that  words  were  used  that  expressed,  or 
plainly  implied,  that  the  subject  conveyed  was  to  be  affected,  and  not  the  grantee  and  his 
heirs  alone.  The  subjects  were  conveyed  under  the  burden  in  question,  in  language 
[466]  precisely  analogous  to  the  language  used  in  regard  to  the  price  of  the  subjects, 
which  must  be  allowed  to  have  been  created  a  real  burden.  The  appointment  of  the 
insertion  of  the  burden  in  the  infeftments  and  future  transmissions,  showed  the  intention 
that  the  subjects  themselves  should  be  affected  by  it.  It  was  a  burden  or  obligation, 
having  a  irctetw  fiUuri  temporis^  that  might  emerge  from  time  to  time,  so  long  as  the 
coal  should  be  wrought ;  so  that  to  suppose  it  not  to  have  been  meant  to  affect  the 
subject,  and  singular  successors,  was  to  suppose  it  to  have  been  meant  to  have  substantially 
no  proper  effect  To  argue  from  the  indefinite  nature  of  the  obligation,  that  it  could 
not  be  created  a  real  burden,  was  to  contend,  that  in  feuing  out  the  coal  as  a  separate 
property  from  the  surface,  it  was  impossible  to  impose  on  the  coal  estate,  and  on 
singular  successors,  into  whose  hands  it  might  pass,  a  liability  for  the  damage  which 
might  be  caused  to  the  land  by  the  working  of  the  coal.  It  was  a  natural  arrangement 
that  the  coal  estate  should  be  burdened  with  the  damages  which,  in  the  course  of 
working  it,  might  be  caused  to  the  surface.  The  burden  was  no  farther  indefinite  than 
other  burdens  which  are  admitted  to  affect  singular  successors,  and  it  was  declared  as 
specifically  as  such  a  burden  could  be  stated.  Any  burden  might  be  made  real  which 
was  not  inconsistent  with  the  nature  of  property,  useless  or  vexatious  in  itself,  or  con- 
trary to  public  policy.  It  was  only  where  the  burden  consisted  of  the  payment  of  a 
sum  of  money,  that  it  was  necessary  to  specify  the  amount^ 

The  defenders  argued ; — 

That  in  the  feu-disposition  a  material  distinction  was  observed  between  the  form 
in  which  the  clause  relative  to  the  burden  of  the  price  was  conceived,  and  the  form  of 
expression  adopted  in  relation  to  all  the  other  burdens  and  conditions,  and  especially 
the  condition  relative  to  the  payment  of  surface  damages.  With  respect  to  the  price, 
not  one  word  was  used  importing  the  creation  of  a  personal  obligation  on  the  part  of 
the  disponees,  that  matter  having  been  separately  provided  for  by  personal  bonds  granted 
by  them  for  payment  of  the  price.  The  disposition  simply  bore  to  be  granted  "  with 
and  under  the  burden  of  the  foresaid  price  thereof."  On  the  other  hand,  the  clause  as 
to  sur&ce  damages  was  thus  expressed — "And  with  and  under  this  further  condition, 
that  the  said  Alexander  Wight^  &c.,  and  their  foresaids,  shall  pay  jointly  and  severally 
all  damage,"  &c.,  without  any  expressions  indicative  even  of  an  intention  to  create  a 
real  burden.  The  subjects  were  not  disponed  under  the  burden  of  any  damage  that 
might  arise ;  which,  whether  effectual  or  not,  might,  so  far  as  the  form  of  expression 
was  concerned,  have  imported  a  [467]  real  burden.  The  words  actually  employed  were 
those  proper  to  the  constitution  of  a  personal  obligation,  and  nothing  more.  This  dis- 
tinction was  confirmed  by  the  circumstance,  that  in  a  subsequent  part  of  the  deed  it 
was  assumed  that  a  real  security  had  been  created  for  the  price  of  the  subjects,  while 
no  similar  allusion  was  made  to  any  of  the  other  conditions.  In  order  to  the  creation 
of  a  real  burden,  the  law  required  words  which  clearly  expressed  that  the  subject  itself 
was  to  be  affected,  that  it  was  not  merely  a  personal  obligation  on  the  dispenses,  and, 
where  the  condition  was  of  a  pecuniary  nature,  that  the  amount  of  the  sum  should  be 
predsely  specified.' 

The  Lord  Ordinary  pronounced  the  interlocutor  with  the  note  given  in  the  former 
report,  to  which  reference  is  made. 

LoBD  JusTiGB-CiiBRK. — On  the  8th  of  July  last,  the  Court  found  that  the  ground  of 
action  in  the  summons  is  laid  upon  the  real  burden  said  to  be  contained  in  the  titles  by 

1  Bell's  Com.,  3d  ed.  p.  687. 

'Coutts  V,  Tailors  of  Aberdeen,  Dec.  20,  1834,  (13  S.  &  D.  p.  232;  and  1 
Robinson's  Apps.  p.  296) ;  Johnston  v.  Ramsay  and  Others,  May  20,  1824,  (3  S.  &  D. 
p.  33). 

'Bankton,  2,  5,  25;  Allan  v.  Cameron's  Creditors,  July  19,  1780,  (Mor.  10,  265); 
Martin  v.  Paterson,  June  22,  1808,  (Mor.  "  Personal  and  Real,"  App.  No.  5) ;  M*Intyre 
V.  Masterton,  February  3,  1824,  (S.  &  D.  2  N.E.  p.  559) ;  Creditors  of  Coxton  if. 
Dult  May  17,  1721— July  17,  1719,  (Mor.  10,244);  Couttst;.  TaUors  of  Aberdeen,  (2 
8h«  &  M'L.  p.  667. 
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which  the  seams  of  coal  were  feued  out  by  Mr.  Gathcari.  I  may  be  permitted  to  say, 
that,  if  I  had  then  been  present,  I  must  have  concurred  without  hesitation  in  that  view 
of  the  summons. 

I  think  there  can  be  no  doubt  that  we  adopted  the  right  course  when,  at  an  after 
period,  we  refused  to  delay  the  decision  of  the  point  of  law  raised  by  this  summons — a 
pure  question  of  law,  lying  in  very  narrow  limits — ^until  another  action  should  be  brought 
forward  to  try  a  very  h&ige  and  general  question,  in  which  the  pursuers  seek  to  establish 
liability  upon  very  different  grounds,  to  support  which  extensive  proof  may  probably  be 
necessary.  The  ground  of  action  raised  by  this  summons  is  distinct  from  any  such 
matters,  and,  being  a  pure  question  of  conveyancing,  it  was  expedient  to  keep  it  by  itself. 

The  point  is  this.  The  seams  of  coal  were  disponed  and  feued  out  by  Mr.  Gathcart 
to  the  authors  of  the  defender,  who  is  a  singular  successor,  "  with  and  under  this  further 
condition,  that  the  said  Alexander  Wight,  William  and  Adam  Armstrong,  and  their 
foresaids,  shall  pay,  jointly  and  severally,  all  damages  of  every  description  which  may 
be  occasioned  to  the  mansion-house,  &c,  of  the  lands  of  Drum  by  their  working  of  the 
coal,  or  by  their  driving  levels,  drifts,  mines,  or  others  as  aforesaid,  as  well  as  idl  other 
damages  which  they  may  occasion  in  working  said  coal,  also  all  surface  damages,  and 
that  as  soon  as  such  damages  shall  be  ascertained,  and  also  the  yearly  rent  and  value  of 
the  ground  occupied  by  them  in  making  pits,  roads,  or  otherways  " — and  so  forth. 

Under  this  clause  the  pujrsuers  contend  that  damages  occasioned  by  the  workings  of 
the  disponees  thirty-eight  years  ago,  and  nearly  twenty  beforo  the  purchase  by  Mr.  Innes, 
who  has  never  worked  the  coal,  whether  such  damages  appeared  during  the  possession 
of  these  disponees,  or  have  manifested  themselves  subsequently  (assuming  both  to  be 
under  this  summons,  which  I  doubt)  are  created  a  [468]  real  buiden  on  the  lands  by  the 
above  clause,  and  thereby  fall  on  singular  successors. 

As  a  point  of  conveyancing,  I  think  the  matter  as  clear  as  any  point  can  well  be. 
The  title  meroly  provides,  first,  that  the  disponees  sfiall  pay^ — secondly,  jointly  and 
severally  also,  which  last  expression  denotes  very  specially  the  character  of  the  provisioii, 
all  damages  which  they  may  occasion.  Surely  this  merely  takes  the  grantees  bound  to 
pay,  and  goes  no  further.  It  is  an  example  of  the  very  case,  which  all  the  authoritieB 
state  as  the  contrast  to  a  burden  on  the  lands.  While  it  is  in  a  certain  sense  true  that 
no  particular  forms  of  expression  are  prescribed  as  essentially  requisite  to  constitute  a 
real  burden,  yet,  on  the  other  hand,  it  is  as  clear  that  terms  must  be  used  which  are 
capable  of  affecting,  and  do  validly  and  effectually  subject^  the  lands  themselves,  and  not 
the  grantor  and  his  successors  alone,  and  this  must  be  done  in  proper  form.  The  lands 
must  be  burdened  and  affected.  The  clause  above  quoted  has  not  one  word  capable  of 
affecting  the  lands,  and  making  the  obligation  a  real  burden.  It  is  framed  in  ihe  veiy 
terms  given  by  Bankton  as  an  illustration  of  what  is  not  a  clause  sufficient  to  affect  the 
lands.  It  seems  to  be  precisely  the  case  of  Greditors  of  Gaxton  v.  Duff,  decided  in  the 
House  of  Lords  in  1722. 

This  is  so  clear  and  plain  to  me  as  matter  of  conveyancing,  that  I  think  it  quite 
unnecessary  to  test  the  point  by  any  of  the  canons  or  rules  stated  in  the  opinion  of  the 
consulted  Judges  in  Goutts,  and  generally  concurred  in.  At  the  same  time,  in  sevenl 
respects,  some  of  these  rules  would  directly  apply,  if  any  doubt  could  be  raised  on  the 
terms  employed  in  the  deed.  1.  The  alleged  burden  is  the  payment  of  an  indefinite 
sum  of  money — not  only  a  matter  unconnected  with  the  tuUuralia  of  the  right,  as  Lord 
Brougham  said,  but  unavailing,  as  inconsistent  with  the  law  of  Scotland  as  to  the  tenure 
of  land.  2.  It  is  an  obligation  not  capable  at  any  one  time  of  being  ascertained  and 
extinguished ;  and  while  in  some  respects,  if  there  is  continuance  in  the  subject-matter 
of  the  obligation,  that  may  aid  the  construction  for  real  burden,  yet  it  is  quite  otherwise 
when  it  is  of  the  naturo  of  an  obligation  to  pay  damages  which  may  draw  back  for  forty 
years,  while  a  singular  successor  has  no  means  either  of  knowing  the  existence  of  the 
claim,  or  its  non-payment.  3.  The  burden  must  be  apparont  on  record  to  the  purchaser, 
as  an  obligation  actually  attaching  to  the  lands  when  he  purchases — as,  for  instance,  the 
obligations  respecting  property  in  building  areas,  to  be  fulfilled  on  the  completion  of  the 
plan,  and  which  not  being  performed  are  manifestly  still  burdens  under  which  the 
property  is  to  be  taken,  and  so  wero  held  to  be  real  burdens  or  binding  wngnUr  successors 
in  CouttB*  case,  according  to  the  difference  of  the  terms  employed ;  while  the  opposite 
view  was  taken  of  the  indefinite  burden  of  paying  two-thirds  of  the  expense  of  forming 
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a  square,  which  was  held  not  to  be  a  real  bniden.     4.  The  obligation  here  cannot  be 
converted  into  an  obligation  ad  factum  prcBstandum. 

I  avoid  saying  any  thing  as  to  the  alleged  intention  of  the  parties  in  framing  the 
deed  as  to  thiis  obligation  to  which  the  pursuers  appeal,  and  which  they  may  make 
available  in  their  other  action,  for  aught  I  know ;  for  I  venture  to  doubt  whether  rather 
more  weight  is  not  given  to  the  effect  of  intention  as  to  these  questions,  in  the  opinion 
I  refer  to  in  Coutts,  than  that  case  required,  or  than  the  authorities,  especially  Martin 
V,  Paterson,  warrant.  It  may  be  very  necessary  for  the  party  contending  for  the  real 
burden  to  show  that  he  is  not  arguing  for  a  construe-  [469]  -tion  directly  at  variance 
with  the  oVjects,  and  intentions,  and  true  transaction  of  the  parties ;  but  I  very  much 
doubt  whether,  if  the  words  employed  do  not  validly  affect  the  lands  by  any  proper 
tenns  of  conveyance,  any  such  defect  can  ever  be  supplied,  or  the  effect  of  doubtful 
terms  in  conveyancing  aided  by  views  of  the  intention  of  parties.  I  think  any  such 
view  is  inconsistent  with  the  leading  principle  enunciated  in  the  opinion  of  the  consulted 
Judges,  and,  still  more,  as  it  is  explained  by  Lord  Brougham,  which  is,  that  the  lands 
are  free  to  the  singular  successor  as  of  the  essence  of  the  right  of  dominion,  unless  the 
lands  are  truly  burdened  by  terms  which  attach  to  the  lands. 

But,  in  the  present  case,  I  think  there  is  no  occasion  to  refer  to  any  of  these  rules ; 
for,  even  if  the  alleged  burden  were  of  the  very  kind  generally  or  always,  in  similar 
grants  of  coal,  made  real  burdens,  and  if  the  deed  showed  clear  evidence  of  an  intention 
to  do  it  here,  still  the  words  employed,  according  to  all  the  authorities,  and  conformably 
to  the  only  effect  of  which  they  are  legally  susceptible,  cannot  be  construed  so  as  to 
affect  and  attach  to  the  lands,  or  constitute  a  real  burden,  and  hence  must  be  unavailing 
against  a  singular  successor  to  make  that  a  real  burden  which  is  not  attached  to  the 
lands.  The  intention,  if  it  can  be  made  out,  may  be  very  relevant  in  the  new  action,  in 
which  the  pursuers  seek  to  establish  that  a  purchaser,  by  the  very  act  of  acquiring  the 
lands,  subjects  himself  in  the  liability  in  question ;  but  the  intention  is  unavailing  in 
this  action. 

It  is  of  more  use  to  refer  to  the  rest  of  this  very  deed,  in  the  question  of  construc- 
tion ;  for  the  distinction  between  the  terms  necessary  to  subject  the  lands,  and  obliga- 
tions to  bind  the  disponees  and  their  successors,  is  in  this  deed  itself  strongly  marked. 
N  Of  course  it  will  be  understood  that  I  intend  to  indicate  no  opinion  as  to  the  personal 
claim  against  successors,  although  singular  successors,  founded  on  this  claim,  and  I  have 
endeavoured  to  use  terms  which  avoid  any  indication  of  opinion* 

LoBD  Mbdwyn. — I  am  of  opinion  that  there  is  no  obligation,  as  under  a  real  burden 
on  the  proprietor,  to  be  liable  for  damages  arising  out  of  the  acts  of  his  predecessor,  and 
prior  to  his  own  acquisitioA.  of  the  property.  I  think  that  no  real  burden  as  to  the  pay- 
ment of  surface  damages  was  intended  even  to  be  created ;  but,  at  all  events,  that  none 
was  created  by  the  disposition  to  the  coal  in  1808.  There  is  a  marked  distinction 
between  the  price,  which  is  made  a  real  burden  on  the  land,  and  the  payment  of 
damages,  which  is  only  mentioned  as  a  condition  on  which  the  coal  is  acquired  by  the 
disponees,  that  they  shall  pay  them  jointly  and  severally, — and  no  attempt  to  attach  the 
obligation  to  the  subject  itself.  There  is  no  attempt  to  dispone  the  coal  under  a  real 
burden  to  this  effect ;  it  is  only  under  condition  that  they  shall  pay ;  and  this,  I  think, 
just  means  nothing  more  than  that  they  are  to  be  liable  for  the  damages  arising  from 
their  working  during  their  possession,  or  which  can  be  shown  to  arise  out  of  their  work- 
ing. I  do  not  say  that  it  is  necessary  to  use  express  words  declaring  it  so,  provided 
the  burden  be  by  a  sufficiently  apt  clause  imposed,  but  at  least  this  must  be  very  care- 
fully done.  Here  clearly  it  is  not  so  done ;  and,  more  especially,  I  am  not  to  infer 
either  the  intention  or  the  act  burdening  the  land,  as  it  would  be  an  obligation  to  pay 
damages  to  an  indefinite  extent — not  one  of  the  naiurdlia  of  such  a  feu-right — and  no 
real  burden  of  that  kind  can  be  enforced  by  the  law  of  Scotland.  This  being  my  opinion, 
it  is  unnecessary,  perhaps,  to  consider  the  effect  of  the  subject  having  been  [470]  acquired 
by  Mr.  Innes  at  a  judicial  sale ;  and,  as  it  may  affect  the  personal  claim,  it  is  better 
that  I  should  say  nothing  about  it. 

LoBD  MoKOBBiFF. — By  the  interlocutor  already  pronounced,  it  is  determined,  that 
the  only  ground  on  which  the  pursuer  can  maintain  the  claim  as  made  in  the  present 
action  is  on  the  statement,  that  the  obligation  in  question  is  by  the  titles  effectually 
imposed  as  a  real  burden  on  the  coal  and  lands  now  in  the  possession  of  the  defender. 
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The  only  question,  therefore,  on  which  we  are  now  called  upon  to  give  judgment  is, 
whether  that  obligation  is  effectually  imposed  as  a  real  burden  on  the  hinds  and  coalt 

The  case  is,  that  the  coal  in  the  deer  park  of  Drum  was  originally  disponed  in  fee  to 
Wight  and  William  and  Adam  Armstrong,  and  their  heirs  and  disponees,  under  this 
condition,  that  they  "  and  their  foresaids  shall  pay,  jointly  and  seyerally,  all  damages  of 
every  description  which  may  be  occasioned  to  the  mansion-house,  garden,  hothouses, 
offices,  lands  of  Drum  and  others,  by  their  working  the  coal,  or  by  their  driving  levels, 
Ac.,  as  well  as  all  other  damages  which  they  may  occasion  in  working  the  said  coal,  and 
also  all  surface  damages,"  &c.,  and  "  that  as  soon  as  the  said  damages  shall  be  ascertained," 
&c.  And  it  was  further  provided,  "  that  all  the  burdens,  conditions,  and  restrictions 
foresaid  shall  be  engrossed  in  the  infeftment  to  follow  on  t^e  said  feu-disposition,"  and 
in  all  future  dispositions  and  infef tments,  "  otherwise  the  same  shall  be  void  and  waHll/' 
The  obligation  thus  expressed  was  repeated  in  subsequent  titles  in  nearly  the  pame  terms. 
But  ultimately  the  lands  of  Drum  and  the  property  of  the  coal  were  sold  to  Mr.  Gilbert 
Innes  by  judicial  sale ;  and,  in  the  decreet  of  sale,  they  were  adjudged  to  belong  to  him. 
all  as  described  in  the  previous  titles,  but  under  all  the  conditions,  declarations,  restric- 
tions and  provisions  expressed  therein ;  but  without  any  express  mention  of  the  particular 
obligation  in  question,  or  of  any  real  burden  as  affecting  the  lands  or  subjects. 

In  this  state  of  the  case,  I  am  of  opinion,  that  the  obligation  to  pay  whatever 
damages  should  be  occasioned  by  the  working  of  the  coal  was  not  legally  constituted  a 
real  burden  on  the  coal  itself,  or  the  lands  of  Drum,  by  the  original  feu-disposition  by 
which  it  was  imposed  on  Wight  and  Armstrongs,  and  their  heirs  and  disponees.  I  think 
this  much  clearer  in  the  present  case,  than  a  similar  question  which  has  occurred  in 
numerous  cases,  in  which  it  has  been  held  that  no  real  burden  had  been  created.  The 
general  principle  is  shortly  stated  by  Mr.  Bell  in  his  Principles,  §§917  and  918,  thus — "A 
real  burden  reserved  is  effectually  constituted,  where,  in  a  conveyance  of  land,  a  specific 
sum  is  declared  (in  terms  appropriate)  a  burden  on  the  land  and  on  the  right  of  the 
disponee."  "In  point  of  expression,  it  is  necessary,  1.  That  the  burden  shall  be 
specifically  and  pointedly  stated  as  a  real  debt  and  burden  on  the  lands  disponed,  the 
strongest  expression  of  mere  personal  obligation,  though  conditional,  being  insufficient; 
and,  2.  That  it  must  be  precise  and  clear  in  amount,"  &c  In  like  manner,  in  the 
opinion  drawn  by  Lord  Corehouse,  on  which  the  judgment  of  the  Court  and  the  House 
of  Lords  proceeded,  in  the  case  of  the  Tailors  of  Aberdeen  v,  Coutts,  (House  of 
Lords,  August  3,  1840,  1  Bob.  306,)  the  rule  is  thus  generally  laid  down— ''To 
constitute  a  real  burden  or  condition,  either  in  feudal  or  burgage  rights,  which  is 
effectual  against  singular  successors,  words  must  be  used  in  the  conveyance  which  dearly 
express,  or  plainly  imply,  that  the  subject  itself  is  to  be  affected,  and  not  the  granter  and 
his  heirs  alone,  and  those  words  must  be  inserted  in  the  seisin,"  &c.  [471]  Considering 
the  question  according  to  these  texts,  I  think  that  there  is  not  here  any  thing  like  the 
terms  necessary  for  constituting  a  real  burden  on  the  subject.  The  provision  is  distinctly, 
that  Wight  and  Armstrongs,  and  their  foresaids,  "  shall  pay,  jointly  and  severally,  all 
damages,"  &c.  There  is  not  an  attempt,  by  any  form  of  words,  to  attach  the  obligation 
to  the  heritable  subject  itself ;  and  although  it  is  directed  against  their  heirs  and  dis- 
ponees, this  can  only  be  taken  as  referring,  at  the  utmost,  to  their  disponees,  who  may 
be  in  the  right  and  possession  of  the  subjects  at  the  time  when  the  damage  is  alleged  to 
have  been  occasioned  by  the  workings  of  the  coal,  &c. 

It  is  besides  to  be  observed,  that  the  obligation  in  this  case,  though  distinctly  for  the 
payment  of  money,  is  of  a  very  indefinite  and  uncertain  nature — a  consideration  which 
renders  it  inconsistent  with  the  nature  of  feudal  rights  in  the  law  of  Scotland,  to  hold  it 
as  effectually  constituted  by  any  such  loose  and  inappropriate  terms  as  those  here 
employed. 

The  point  might  be  easily  illustrated  by  reference  to  many  other  cases,  such  as  that 
in  the  House  of  Lords  in  1722.  But  I  think  it  unnecessary.  The  inefficiency  of  the 
words  is  much  clearer  in  the  present  case  than  it  was  in  several  of  the  doubtful  points  in 
the  case  of  Coutts,  or  in  any  of  the  other  cases  in  which  the  words  would  have  been 
found  insufficient. 

Lord  Cockbubn. — It  has  been  decided  that  the  action,  as  laid  in  this  summons, 
rests  upon  real  burden  alone.  I  therefore  think  that  this  action  is  untenable,  because 
in  so  far  as  the  obligation  to  pay  damages  is  concerned,  no  real  burden  has  been 
constituted. 
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It  is  not  necessary,  and  seldom  completely  satisfactory,  to  refer  to  cases  on  such  a 
point,  because  every  case  must  depend  on  its  own  circumstances.  But  the  general  rule 
is  quite  fixed,  that  there  must  not  only  be  an  intention  to  create  such  a  burden,  but  that 
this  intention  must  be  carried  into  efifect  by  adequate  words.  I  think  that  there  are  not 
only  no  adequate  words  in  favour  of  such  a  burden  here,  but  that  it  stands  positively 
excluded  by  the  marked  difference  of  phraseology  in  the  clause  about  the  price,  from  the 
phraseology  about  the  damages.  The  one  is  expressly  stated  to  be  a  real  burden,  or 
"  real  security ; "  the  other  is  a  mere  personal  obligation  to  pay.  A  real  burden  cannot 
be  reared  up,  especially  against  singular  and  onerous  successors,  by  loose  and  casual 
expressions,  or  by  vague  implications. 

This  being  my  opinion,  it  is  not  necessary  for  me  to  dispose  of  the  plea,  that  even  if 
there  was  a  real  burden  the  defender  was  liberated  from  all  its  past  consequences,  by 
having  acquired  the  subjects  at  a  judicial  sale,  especially  as  this  is  a  question  that  may 
come  before  us  under  a  separate  action. 

The  Court  accordingly  pronounced  this  interlocutor : — ''  Find  that  the  condition  as 
to  the  payment  of  damages  that  may  be  occasioned  by  the  working  of  the  coal,  has  not 
been  constituted  as  a  real  burden  on  the  heritable  estate  of  coal,  in  the  titles  by  which 
the  said  coal  is  feued  out :  Therefore  assoilzie  the  defenders  from  the  conclusions  of  the 
libel,  and  decern  :  Find  the  defenders  entitled  to  expenses,"  &c. 
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David  Hill,  (Alexander's  Trustee,)  Pursuer. — Graham  Bell — Inglis, 

Peter  Likdsat  and  Others,  Defenders. — SoL-Oen.  Anderson — Chi^tison. 

M  h  CorUra — conjoined  actions. 

Assignation — Partnership, — Held  that  intimation  to  each  partner  of  a  company,  or  to  a 
manager  regularly  appointed  to  act  for  the  company,  is  necessary  to  complete  an  assig- 
nation of  a  share  of  the  company  stock,  and  that  the  circumstance  of  the  assignee 
being  de  facto  the  managing  partner  is  not  an  equipollent  for  intimation  to  the 
company. 

This  case  related  to  the  property  of  two  ninth  shares  of  the  newspaper  called  "  The 
Montrose,  Arbroath,  and  Brechin  Review."  These  shares  originally  belonged  to  James 
AIexander,;who,  by  letter  dated  15th  April  1839,  conveyed  them  to  three  of  his  creditors, 
from  whom  he  received  a  back  letter,  declaring  that  the  conveyance,  though  apparently 
absolute,  was  yet  only  in  security  of  a  certain  cautionary  obligation  they  had  undertaken, 
and  certain  advances  they  had  made  to  him,  and  obliging  themselves  to  reconvey  upon 
being  paid  and  relieved.  The  letter  of  conveyance,  and  relative  back  letter,  were  in 
these  terms : — 

"  Montrose,  \bth  April  1839. 

"Gbntlbmek, — I  hereby  sell  and  dispose  of  to  you,  conjunctly  and  severally,  in 
consideration  of  the  payment  to  me  of  the  sum  of  L.400  sterling,  (which  I  acknowledge 
to  have  received,)  idl  my  share  or  interest  in  the  newspaper  called  *•  The  Montrose, 
'  Arbroath,  and  Brechin  Review,'  being  two  ninth  parts  or  shares  of  the  copyright 
thereof,  with  the  printing-presses,  types,  and  all  other  materials  belonging  to  the  same, 
and  the  profits  therefrom  arising  in  any  manner  of  way. — I  am,  Sirs,  your  obedient 
servant,  (Signed)  '<  Jahss  Alexander. 

"  To  Messrs.  P.  Lindsay,  James  Greig,  and  John  Mitchell." 

''Montrose,  \Uh  AprU  1839. 

"Mr.  Jambs  Albxandeb, — Sib — ^Although  you  have  this  day  sold  and  conveyed 
over  to  us  your  shares  and  interest  in  the  Montrose  Review,  yet  we  hereby  acknowledge 
that  the  same  is  only  in  consideration  of  our  present  advances,  and  of  our  becoming 
security  to  the  National  Bank  of  Scotland  in  a  cash-credit  to  you  for  L.400  sterling,  and 
that  so  soon  as  we  are  relieved  of  the  said  obligations  we  bind  ourselves  to  reconvey  to 
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you  in  like  manner,  or  otherwise  to  renounce  in  your  favour  [473]  the  shares  and  interest 
you  have  this  day  made  over  to  us  in  the  said  newspaper. — We  are,  Sir,  your  most 
obedient  servants,  (Signed)  "  P.  Lindsay. 

"John  Mitghill. 

"  Jaheb  Gbsio." 

Lindsay  and  Greig  had  previously  no  concern  with  the  newspaper,  but  John  Mitchell 
was  the  editor,  and  proprietor  of  one  ninth  share.  At  the  date  of  the  above  letters  the 
six  remaining  ninth  shares  were  possessed  as  follows,  viz.  two  by  William  Symon,  two 
by  the  trustees  of  James  Allardice,  deceased,  of  whom  Alexander  was  one,  and  two  by 
Alexander,  as  the  sole  trustee  of  James  Duke,  deceased.  The  property  of  the  news- 
paper was  held  under  a  deed  of  assignation,  executed  in  1822,  by  the  trustee  for  the 
creditors  of  the  original  proprietor  in  favour  of  Symon,  Allardice,  Alexander,  and  Duke. 
Mitchell  acquired  his  share  from  these  parties  after  he  was  appointed  editor.  There 
was  no  deed  of  copartnery. 

In  1844,  Alexander's  estate  was  sequestrated  under  the  Bankrupt  Act,  and  David 
Hill  appointed  trustee.  A  dispute  having  arisen  between  him  and  the  creditors  to  whom 
the  buikrupt  had,  as  above  stated,  assigned  his  two  shares  of  the  newspaper,  as  to  the 
property  of  these  shares,  he  raised  action  against  the  whole  proprietors  of  the  newspaper, 
and  also  against  these  assignees,  concluding  for  count  and  reckoning  in  respect  of  these 
two  shares,  which  he  alleged  to  belong  to  the  bankrupt,  and  for  declarator  **  that  the 
said  pretended  letter  addressed  to  the  said  Patrick  Lindsay,  James  Greig,  and  John 
Mitchell,  did  not  carry  out  of  the  person  of  the  said  James  Alexander  his  right  and 
interest  in  the  copyright  of  the  said  newspaper,  or  in  the  stock  in  trade,  or  affect  in  any 
way  his  right  to  the  profits  arising  therefrom,  but  that  they  now  belong  and  are  vested 
in  the  person  of  the  pursuer,  as  trustee  foresaid,  for  the  benefit  and  behoof  of  the 
creditors  of  the  said  James  Alexander ;  and  this  being  so  found  and  declared,  the  said 
Patrick  Lindsay,  James  Greig,  and  John  Mitchell,  ought  and  should  be  decerned  and 
ordained,  by  decree  foresaid,  to  relinquish  all  claim  or  right  in  the  copyright  of  the  said 
newspaper,  and  in  the  printing-presses,  types,  and  all  otiier  materials  belonging  to  the 
same,  and  the  profits  arising  therefrom." 

The  assignees,  under  the  letter  of  1839,  alleged  that  the  bankrupt  was  due  them,  for 
money  advanced,  L.572,  4s.  4d.,  and  that  there  was  a  balance  of  L.412,  16s.  8d.  due  on 
the  cash-credit  bond,  for  which  a  demand  was  made  upon  them  by  the  bank.  They 
accordingly  gave  in  defences  to  the  action  at  the  instance  of  the  trustee,  and  raised  a 
counter  action  at  their  own  instance  against  him  and  the  proprietors  of  the  newspaper, 
the  second  and  third  declaratory  condusions  of  which  were  as  follows  : — "  That  the 
three  pursuers,  conjunctly  and  severally,  are  pro-  [474]  -prietors  and  owners  of  the  two 
ninth  parts  or  shares  thereof  which  belonged  to  the  said  James  Alexander,  wiUi  all 
bygone  and  future  dividends  effeiring  thereto.  And  it  should  be  found  that,  except  on 
relieving  the  pursuers  of  the  said  cash-credit,  and  repaying  the  debts  due  to  them 
respectively  by  the  said  James  Alexander,  with  all  interest  thereon,  the  said  David 
Hill,  as  trustee  on  his  sequestrated  estate,  has  no  right  or  claim  to  the  said  shares  or 
dividends,  nor  to  interfere  therewith  in  any  manner  of  way :  Farther,  that  the  pursuers 
are  entitled  forthwith  to  draw,  receive,  and  discharge  the  said  dividends  and  interest 
thereon,  and  to  sell  and  dispose  of  the  two-ninth  parts  or  shares  of  the  said  concern  by 
public  roup,  at  such  time,  and  after  such  advertisement  as  they  deem  best^  and  for  such 
price  as  they  can  obtain,  and  to  grant  a  valid  transfer  thereof  and  title  thereto,  and  are 
entitled  to  apply  the  proceeds,  after  paying  all  charges  attending  the  sale,  for  their 
relief  and  payment  as  aforesaid,  and  that  they  are  entitled  to  rank  on  the  sequestrated 
estate  of  the  said  James  Alexander  for  the  uncovered  balances  of  their  said  claims ;  and 
the  said  James  Alexander,  and  the  said  David  Hill,  as  trustee  on  his  sequestrated  estate, 
and  all  the  other  defenders,  should  be  prohibited  horn  interfering  with  or  molesting  the 
pursuers  in  the  premises." 

The  actions  were  conjoined. 

In  support  of  his  own  action,  and  in  defence  against  that  at  the  instance  of  the 
assignees,  the  trustee  averred  that  the  assignation  of  1839  had  not  been  intimated  to  the 
company  of  proprietors,  or  followed  by  any  change  of  possession,  the  cedent  having 
continued  ostensible  proprietor  of  the  shares,  and  drawn  the  profits  upon  them  till  his 
bankruptcy ;  and  pleaded  that  his  title  as  trustee  was  preferable  to  that  of  assignees 
under  an  unintimated  assignation. 
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The  assignees  admitted  that  there  had  heen  no  formal  intimation,  but  denied  that 
there  had  been  no  change  of  possession,  averring  that^  since  the  date  of  the  letter,  they 
had  been  in  full  possession  of  the  shares,  and  to  the  extent  of  them  had  acted  as  pro- 
prietors of  the  newspaper.  They  pleaded  that  the  circumstances  afforded  sufficient 
eqnipoUents  for  intimation : — 1st,  The  cedent,  besides  the  two  ninth  shares  which  he 
assigned,  held  other  two  as  trustee  for  Duke,  and  was  one  of  Allardice's  trustees,  who 
held  two  more ;  2d,  Mitchell,  one  of  the  assignees,  was  proprietor  of  one  ninth  share, 
and  was  editor  and  manager  of  the  paper.  Thus  seven,  or,  excluding  Allardice's,  at 
least  five  ninth  shares  were  held  by  the  parties  to  the  transaction,  one  of  whom,  more- 
over, was  the  managing  partner  to  the  concern.  In  these  circumstances  formal  intima* 
tion  was  onnecessary.^  Moveover,  intimation  was  always  unnecessary  as  [476]  in  a 
question  with  the  cedent,  and  the  trustee  in  his  sequestration  stood  in  the  same  position 
as  he  did,  and  took  the  estate  tantum  et  tale^  as  it  stood  in  him.^  In  any  view,  intima- 
tion had  here  been  sufficiently  made  to  the  editor,  who  was  a  shareholder ;  and  it  was 
estoblished  law,  that  where  diere  were  several  obligants,  intimation  to  any  one  was 
sufficient  for  completing  the  conveyance.* 

The  Lord  Ordinary  pronounced  the  following  interlocutor: — "Finds  that  James 
Alexander,  now  bankrupt,  by  his  missive  dated  15th  April  1839,  now  duly  stamped, 
sold  and  disponed  his  share  of  the  newspaper  libelled  on  to  Peter  Lindsay,  James  Greig, 
and  John  Mitchell,  defenders  in  the  original  action,  and  pursuers  of  the  counter-action 
of  declarator  against  Alexander  and  his  trustee,  and  others,  now  in  dependence,  but 
redeemable  always  under  the  conditions  specified  in  the  back  missive  of  the  said  di»- 
ponees  to  James  Alexander,  of  the  same  date  as  the  principal  missive :  Finds  that  the 
said  missive  having  been  granted  for  an  onerous  cause,  and  having  been  addressed,  inter 
cHioSy  to  the  managing  partner  of  the  concern,  it  required  no  other  intimation  to  the 
company:  Finds  that  it  Is  valid  and  effectual  to  the  extent  of  entitling  the  said  dis- 
ponees  either  to  be  admitted  as  partners  in  lieu  of  Alexander,  or  to  be  preferred  to  the 
proceeds  of  his  share  and  interest  in  the  concern  as  far  as  that  may  go,  if  the  other 
partners  prefer  or  are  found  entitled  to  dissolve  the  concern  and  dispose  of  the  common 
stock  I  such  preference  to  be  limited  to  the  amount  of  the  consideration  or  value  which 
the  assignees  gave  or  became  bound  for  on  Alexander's  account  at  the  time  he  granted 
the  assignation :  Therefore  decerns  and  declares  with  respect  to  the  two  ninth  shares  of 
the  newspaper  libelled  on,  formerly  vested  in  the  said  James  Alexander,  but  assigned 
under  redemption  as  aforesaid,  in  terms  of  the  second  declaratory  conclusion  of  the 
libel  at  the  instance  of  the  said  Peter  Lindsay,  James  Qreig,  and  John  Mitchell ;  and 
so  far  repels  the  defences  of  David  Hill  as  trustee  for  James  Alexander,  and  assoilzies 
these  parties  from  the  original  declaratory  action  and  supplementary  action  of  declarator 
at  the  instance  of  the  said  David  Hill  against  them :  But  with  respect  to  the  third 
declaratory  conclusion  of  the  action  at  the  instance  of  the  said  Peter  Lindsay  and  others, 
embracing  the  proceedings  whereby  the  value  of  the  said  James  Alexander's  interest  in 
the  said  concern  is  to  be  ascertained  and  realized,  appoints  parties  to  be  farther  heard  \ 
and,  in  the  mean  time,  reserves  all  questions  of  expenses  till  an  ulterior  stage  of  the 
cause."* 

1  Russell  t7.  Breadalbane,  July  3,  1827,  (5  8.  891) ;  in  the  House  of  Lords,  April  4, 
1831,  (5  W.  &  S.  256). 

2  Gordon  t;.  Cheyne,  Feb.  5,  1824,  (2  8.  675).  *  3  £rsk.  5,  §  5. 

*  '^  NoTB. — If  there  be  no  violation  in  the  present  case  of  the  statute  requiring  the 
printers  and  publishers  of  newspapers  to  give  certain  notices,  and  to  find  security  for 
certain  duties  to  the  commissioners  of  stamps,  then  the  validity  of  the  letter  of  assign- 
ment must  be  determined  by  the  rules  of  common  law  in  other  ordinary  copartneries. 
But  no  infringement  of  the  stamp  or  newspaper  laws  is  alleged;  and,  therefore,  the 
pieaent  becomes  one  very  simple  in  its  nature,  and  probably  of  very  common  occurrence 
in  practice.  It  resolves  into  this,  whether  an  assignation  by  a  partner  of  a  company  of 
his  share  of  the  concern  to  the  managing  partner  and  two  other  parties,  for  an  onerous 
advance  or  obligation  instantly  come  under,  be  available  by  law  to  the  grantees  1 
The  Lord  Ordinary  can  hardly  suppose  that  this  is  a  point  now  open  to  question  in 
mercantile  law* 

"As  shares  of  copartners  are  personal  property,  they  are  assignable  for  special 
advances,  (when  no  express  provision  is  made  for  the  bankruptcy  of  individual  partners,) 
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[476]  The  trustee  reclaimed. 

Lord  Pubsident. — I  think  the  case  of  Bussell  v,  Breadalbane  cannot  rule  the  present, 
and  I  must  therefore  differ  from  the  Lord  Ordinary.  There  is  no  minute  or  memorandum 
of  any  kind  constituting  Mitchell  manager  of  thia  company ;  and  I  cannot  think  it  of 
any  importance  in  the  present  question,  that  he  managed  the  newspaper  as  editor,  and 
took  the  charge  of  the  printing  and  puhlication  upon  himself.  There  is  nothing  which 
constitutes  him  managing  partner  of  the  concern.  [477]  Then,  after  the  date  of  the 
letter  of  assignation,  there  does  not  appear  to  have  heen  the  slightest  change  in  the 
position  of  parties.  Alexander  continued  to  he  the  ostensihle  proprietor,  and  to  draw 
the  dividends.  I  have  looked  into  the  case  of  Russell  v,  Breadalbane,  and  examined  it 
attentively,  and  I  do  not  think  it  in  the  least  an  authority  in  the  present  I  think, 
therefore,  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  altered. 

Lord  Mackenzie. — I  should  like  to  hear  Lord  Jeffrey. 

Lord  Jeffrbt. — I  have  some  difficulty  in  this  case.  The  question  is  a  very  nice 
and  delicate  one.  On  the  whole,  I  am  inclined  to  differ  from  your  Lordship.  My  first 
ground  for  differing,  is  the  passage  in  Erskine  quoted  by  the  assignees,^  and  the  tenor 
of  the  cases  there  referred  to,  with  a  long  course  of  practice  in  the  analogous  matter  of 
the  citation  of  bodies,  consisting  of  various  persons.  It  is  there  laid  down,  that  where 
there  are  many  obligants,  intimation  to  one  will  establish  the  right  of  the  assignee, 

and  such  onerous  rights  are  invariably  preferred  to  the  more  general  assignment  in 
favour  of  trustees  in  bankruptcy.  It  was  on  that  principle  that  the  decision  in  the  case 
of  Dingwall,  6th  June  1822,  (1  Shaw,  463,)  and  of  Gordon  and  Cheyne,  in  1824,  (2 
Shaw,  675,)  proceeded. 

"In  general,  it  is  specially  stipulated  in  contracts  of  copartnery,  that  members 
becoming  insolvent  shall  retire,  and  have  their  rights  determined  as  at  the  last  balance ; 
aud  such  a  provision,  when  it  occurs,  is  binding  both  on  trustees  and  on  special  assignees 
for  onerous  considerations.  There  is  no  such  provision  in  the  present  instance.  Bat 
as  there  is  peculiarly  a  delectus  peraanarum  in  partnership,  it  will  probably  be  found 
that,  at  common  law,  solvent  copartners  are  not  bound  to  proceed  with  an  insolvent 
member,  or  a  stranger  assignee.  Their  remedy,  in  that  case,  will  be  to  dissolve  the 
concern.     As  to  that  pointy  however,  the  partners  here  are  allowed  to  be  further  heard. 

"  The  chief  difficulty  which  at  first  occurred  to  the  Lord  Ordinary  was,  whether  the 
letter  of  assignment  here  founded  on  by  Messrs.  Mitchell,  Lindsay,  and  Greig,  had  been 
duly  intimated  to  the  company.  But  as  it  is  now  found  that  Mitchell  was  a  partner  of 
the  company,  and  as  he  was  undoubtedly  the  sole  manager  thereof  at  the  date  of  the 
missives,  the  case  falls  directly  within  the  principle  of  Russell  and  Lord  Breadalbane, 
in  which  it  was  ultimately  found,  both  in  this  Court  and  the  House  of  Lords,  that  the 
assignee  having  been  a  partner  of  the  company,  had  necessarily  made  such  intimation, 
and  got  such  possession,  as  validated  the  assignation. — (See  5  Shaw,  891 ;  6  Wilson 
and  Shaw,  p.  256.) 

"  Finally,  as  Mr.  MitcheU,  one  of  the  three  onerous  assignees  of  James  Alexander, 
was  a  partner  of  the  company' at  the  date  of  that  party's  bankruptcy ;  and  as  he  is  bound, 
jointly  and  severally  with  Lindsay  and  Greig,  for  the  advance  niade  under  the  assigna- 
tion, the  Lord  Ordinary  is  inclined  to  think  that  Mitchell  would  be  entitled  at  common 
law,  jure  retentioniSy  to  claim  a  preference  over  the  amount  of  James  Alexander's 
interest  in  the  company,  till  that  party's  debt  to  his  copartner  is  wholly  paid,  on  the 
principle  laid  down  in  the  case  of  Hall  and  Bisset^  (Fac.  ColL  13th  June  1809,)  and 
other  analogous  authorities ;  but  it  is  probably  not  necessary  to  enter  on  that  point 

"  The  judgment  now  pronounced  proceeds  generally  on  this  view,  that  there  is  here 
an  assignation  by  a  copartner  of  a  personal  right — being  his  share  of  the  stock  of  Ae 
company — to  third  parties,  and,  inter  aHos,  to  the  managing  partner  for  an  onerous 
cause.  The  onus  lies  on  the  party  objecting  to  the  validity  of  such  a  right,  to  show  on 
what  ground  it  is  ineffectual.  He  has  failed  to  establish  any  objection;  and  it  im 
thought  that  it  would  be  contrary  to  the  law  and  practice  of  merchants,  as  well  as  to 
the  plain  interest  of  the  mercantile  community,  to  impose  the  restraints  on  partners 
assigning  their  stock  in  security,  and  for  full  value,  which  the  plea  of.  the  trustee,  if 
sustained  here,  would  inevitably  infer." 

1  3  £rsk.  5,  §  5. 
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though  it  may  not  protect  him  from  the  coneequence  of  actual  payment  to  the  cedent 
by  some  other,  to  whom  intimation  was  not  made.  In  the  subsequent  part  of  the 
passage,  which  was  not  read  at  the  bar,  he  says,  that  where  a  company  is  the  debtor,  it 
is  not  required  that  every  member  shall  receive  intimation ;  and  that  it  was  held  in  one 
case,  that  intimation  to  no  other  but  the  treasurer  of  the  company,  and  in  another, 
that  intimation  to  two  clerks  was  good  to  divest  the  cedent.  This  is  very  strong, 
indeed,  when  taken  in  connexion  with  the  authorities  about  the  sufficiency  of  the 
citation  of  companies  to  suits.  In  all  of  them,  antecedent  to  the  recent  statutes  about 
certain  companies,  the  company  being  held  well  cited  by  officers  holding  no  higher 
situation  than  that  of  clerks.  It  has  never  been  held  yet,  that  citation  must  be  executed 
against  every  member  of  the  company.  Here  no  partner  is,  in  the  first  instance,  bound 
conjunctly  and  severally  for  the  debt  assigned,  and  therefore  the  case  does  not  fall 
under  the  first  paragraph  of  Erskine's  remarks ;  and  I  am  not  clear  that  being  ultimately 
liable  for  the  company's  debts  brings  it  under  the  passage.  Indeed,  according  to  my 
view,  the  company  is  not  properly  a  debtor  in  the  matter.  The  claim  is  by  the  assignee 
of  a  partner  for  a  share.  It  is  a  claim  for  a  dividend  out  of  the  free  stock  of  the 
company.  It  may  be  worth  nothing.  The  assignee  is  only  entitled  to  be  counted  as 
one  of  the  company.  But  still  there  is  a  very  strong  analogy  between  such  a  claim  and 
a  debt  due  by  the  company,  which  is  the  case  Erskine  mentions,  and  to  which  the 
decisions  refer.  It  is  a  claim  to  participate  in  the  company  stock  along  with  the  other 
parties.  Then  it  is  not  disputed  that  Mitchell,  one  of  the  assignees,  was  editor  of  the 
newspaper.  It  is  said  there  was  no  writing  appointing  a  manager,  but  it  is  not  denied 
that  Mitchell  was  the  editor  and  cashier.  Now,  if  intimation  to  the  clerks  of  an 
ordinary  trading  company  is  held  sufficient,  and  the  assignee  here  is  the  cashier  and 
acting  editor,  I  rather  think,  in  this  loose  state  of  the  law  in  the  matter,  that  there  was 
enough  to  divest  the  cedent.  I  look  also  to  this,  that  the  cedent  was  trustee  for  no  less 
than  four  other  shares,  and  of  course  cognisant  of  the  whole  transaction.  It  is  not 
denied,  that  if,  in  point  of  fact,  open  possession  was  had  in  virtue  of  the  assignation, 
that  would  be  sufficient  without  formal  intimation.  It  is  averred  that,  from  the  date 
of  the  assignation,  the  whole  [478]  of  the  dividends  were  drawn  by  the  assignees.  It 
might  save  us  from  determining  the  point  of  law  if  that  were  proved. 

I  quite  agree  that  the  case  of  Russell  v.  Breadalbane  does  not  apply.  It  was  there 
dear  Uiat  the  intimation  given  was  the  only  intimation  that  could  possibly  have  been 
made  in  the  circumstancea  This  is  a  much  more  difficult  case.  I  cannot  say  I  have  a 
firm  opinion ;  but  looking  to  the  whole  matter — the  admitted  onerosity  of  the  assigna- 
tion— that  tkis  was  a  small  company,  all  living  together,  and  that  intimation  was  made 
to  the  most  important  and  active  person  amongst  them,  who  much  more  represented  the 
company  than  clerks,  intimation  to  whom  has  been  held  sufficient — I  am  rather  inclined^ 
to  exclude  the  claim  of  the  trustee. 

Lord  Maokbnzie. — I  have  great  difficulty;  but,  on  the  whole,  I  am  inclined  to 
agree  with  your  Lordship.  This  is  not  an  assignation  of  a  debt,  but  of  a  right  to  a 
share  in  a  company.  A  transference  of  a  share  in  a  company  may  be  made  by  way  of 
assignation.  That  we  must  hold,  though  it  is  a  little  stretch ;  for,  in  order  to  be  a 
partner  of  a  company,  a  person  should  be  admitted  and  put  in  possession  of  the  status 
of  a  partner.  Assignation,  however,  has  been  held  enough.  But  if  so,  must  it  not  be 
a  sufficient  assignation  with  intimation  to  the  company  9  Is  intimation  to  one  partner 
sufficient  1  I  don't  think  the  opinion  of  Erskine  applies  to  a  case  of  this  sort.  It  is  the 
company  that  must  admit  a  partner.  It  would  be  somewhat  perilous,  I  think,  to  hold 
that  that  can  be  done,  except  by  intimation  to  the  company,  or  to  some  person  who  has 
the  power  of  a  manager.  I  don't  think  Mitchell  was  here  in  a  position  to  admit  partners 
into  the  company,  and,  therefore,  I  cannot  hold  that  intimation  to  him  was  enough.  I 
quite  agree  that  the  case  of  Bussell  t;.  Breadalbane  is  not  at  all  a  case  in  point. 

LoBD  FuLLBRTON. — The  question  raised  here,  and  decided  by  the  Lord  Ordinary's 
interlocutor,  is  of  considerable  practical  importance.  It  relates  to  the  mode  of  completing 
the  transference  by  one  partner  to  another,  of  a  share  or  interest  in  the  copartnery,  the 
competition  being  between  the  assignee  of  that  share  and  the  trustee  on  the  sequestrated 
estate  of  the  cedent. 

Here  the  copartnery  at  one  time  (1823)  consisted  of  four  individuals,  James  Duke, 
James  Allaidioe,  James  Alexander,  and  William  Symon.  Afterwards,  in  the  year  1835, 
I  think,  Mitchell  was  admitted  to  a  share,  being  one-ninth. 
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James  Duke  died  in  1834,  and  was  represented  by  the  partner  Alexander,  as  trustee. 
AUardice  also  died,  and  was  represented  by  certain  persons  as  trustees,  of  whom  Alex- 
ander was  one.  The  representatives  seem  to  have  been  admitted  to  share  the  profits  of 
the  concern ;  but  the  contract  seems  never  to  have  been  reduced  to  writing,  and  conse- 
quently there  was  no  provision,  as  occurs  in  some  cases,  for  the  form  of  tranisferring  the 
shares  of  the  individual  partners. 

On  15th  April,  Alexander,  on  an  advance  of  L.400  from  his  copartner  Mitchell,  and 
two  other  persons,  Lindsay  and  Greig,  assigned  to  these  parties  his  interest  in  the  news- 
paper, being  two-ninths;  and  these  parties  granted  a  back  letter,  declaring  that  the 
assignation  was  a  security  for  certain  obligations  they  had  come  under  for  him. 

The  assignation  never  was  intimated,  either  to  the  company  or  to  the  other  partners, 
though  it  was  of  course  known  to  such  of  them  as  were  parties  to  the  transaction,  viz. 
Mitchell  himself,  one  of  the  assignees,  and  Alexander  the  cedent,  [479]  who  also 
happened  to  be  the  trustee  of  Duke,  and  one  of  the  trustees  of  Allardice. 

Alexander  afterwards  became  bankrupt;  and  was  sequestrated  in  1844.  The  right 
of  the  trustee  to  Alexander's  interest  of  the  concern  is  contested  by  the  assignees, 
Mitchell,  Qreig,  and  Lindsay  ;  and  the  question  now  is,  Whethw,  in  the  circumstances 
of  the  case,  there  was  such  intimation,  or  equivalent  to  intimation,  as  could  divest 
Alexander  before  the  sequestration)  The  Lord  Ordinary  has  found  that  there  was, 
merely  on  the  ground,  as  appears  from  the  note,  that  as  Mitchell  was  the  managing 
partner,  and  therefore  the  partner  to  whom  intimation  was  to  be  made,  the  necessity  of 
a  formal  intimation  was  superseded  by  the  circumstance  of  Mitchell  himself  being  a 
party  to  the  assignation,  and  indeed  the  assignee ;  and  reference  is  made  in  support  of 
that  view  to  the  case  of  Russell  v.  Lord  Breadalbane.  I  think  there  is  great  difficulty 
in  adopting  this  view. 

In  the  first  place,  there  is  no  ground  for  holding  that  Mitchell  was  the  manager  of 
the  company  in  the  sense  of  a  representative  of  the  company.  He  was  only  the  partner 
who  happened  to  have  devolved  upon  him  de  facto  the  more  active  management  of  the 
newspaper.  He  had,  under  the  contract,  no  special  powers  to  bind  or  represent  the 
company  more  than  any  other  individual  partner. 

Secondly,  it  is  to  be  observed  that,  even  supposing  Mitchell  to  have  held  the  situation 
of  manager  by  the  contract,  I  must  demur  to  the  proposition  that,  in  such  a  case  as  this, 
the  private  knowledge  of  the  manager,  or  rather  die  fact  of  the  manager  being  the 
assignee,  could  supersede  the  necessity  of  an  intimation  to  the  company.  That  might 
be  the  case  if  the  manager  was  assignee  in  the  character  of  manager ;  that  is,  if  he  was 
acquiring  right  to  the  cedent's  share  for  behoof  of  the  company,  consisting  of  the 
remaining  partners.  That  would  bring  it  near  the  case  of  Russell.  But  here  the 
individual  said  to  be  manager  merely  acquired  right  for  himself ;  and  I  think  it  cannot 
be  held  that,  in  such  a  case,  his  being  a  party  to  the  transaction  could  supersede  the 
necessity  of  intimation.  Considering  the  nature  of  the  assignation,  being  to  him  as  an 
individual,  along  with  certain  others,  I  think  he  stood  in  no  other  situation  quoad  the 
company  than  Messrs.  Qreig  and  Lindsay,  the  other  two  assignees,  or  certainly  than  any 
other  partner. 

Thirdly,  there  is  here  no  question  regarding  the  completion  of  an  assignation  of  any 
debt  or  obligation  exigible  from  the  company.  Here  the  assignation  is  not  of  any 
obligation  against  the  company  in  its  social  character.  It  is  an  assignation  by  one 
partner  of  his  share  in  the  concern — that  is,  of  the  rights  which  he  holds  against  the 
other  individual  partners. 

There  is,  consequently,  no  room  for  the  application  of  the  principle  laid  down  by 
Mr.  Erskine,  that,  in  a  joint  obligation,  the  intimation  to  one  of  the  carrei  debendi  is  a 
good  intimation. 

The  question  does  not  regard  a  joint  obligation.  The  rights,  and  correspondent 
obligations,  among  the  partners  themselves  are  in  their  nature  several.  Each  is  bound 
to  every  one  of  the  others  by  the  force  of  the  contract  of  copartnery ;  indeed,  it  is  that 
combination  of  all  these  several  obligations  which  constitutes  the  copartnery.  But  it 
seems  to  me  to  follow  from  this,  that  to  complete  the  transference  of  the  rights  of  one 
partner  in  the  concern,  as  against  his  copartners,  there  must  be  intimation  to  each  of 
those  copartners,  as  each  of  the  several  debtors  in  that  combination  of  several  obliga- 
tions which  is  sought  to  be  transferred. 

Holding  this  to  be  the  sound  view,  the  case  of  Russell  v,  Breadalbane  is  of  no 
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[480]  weight  in  the  present  case.  There  there  were  but  two  partners,  and  the  one 
assigned  to  the  other.  Intimation  was  unnecessary  and  incongruous.  An  intimation 
by  the  assignee  to  himself  would  have  been  absurd. 

Indeed  it  is  obvious,  that  in  such  a  case  an  assignation — i.e.  an  active  transference 
of  right — was  unnecessary.  A  simple  renunciation  by  the  one  partner  would  have 
answered  every  purpose,  as  it  would  have  left  the  remaining  partner  in  the  full  possession 
of  the  whole  rights  of  the  company. 

But  when  there  are  more  partners  than  the  cedent  and  assignee,  and  when  an  active 
transference  is  necessary,  the  transference  of  the  rights,  available  against  the  other 
partners,  would  seem  to  require,  as  in  other  cases,  intimation  to  all  of  those  parties 
against  whom  the  obligation  was  sought  to  be  transferred. 

Now,  here  the  intimation,  even  making  every  allowance  for  supposed  equipollents, 
was  incomplete.  Alexander  and  Mitchell,  it  is  true,  were  parties  to  the  transaction, 
and  it  may  be  said  that  Alexander  was  the  representative  of  Duke,  and  one  of  the 
representatives  of  Allardice.  I  think  this  would  hardly  have  done  in  any  case.  But 
here  Symon,  one  of  the  partners,  had  no  concern  whatever  in  the  matter.  In  regard  to 
him,  the  application  was  never  intimated  at  all ;  and  holding,  as  I  am  inclined  to  do, 
that^  in  such  a  case,  intimation  to  each  of  the  copartners  is  requisite,  this  failure  is  of 
itself  fatal  to  the  completion  of  the  transference. 

Then  there  was  no  intimation  to  the  company,  in  its  social  character,  at  its  usual 
place  of  business,  or  to  any  one  representing  it ;  which  mighty  perhaps,  be  held  to  imply 
an  intimation  to  each  of  the  partners.  There  was  nothing  but  the  private  knowledge 
of  the  two  partners,  Alexander  and  Mitchell,  who  happened  to  stand  in  the  situation  of 
cedent  and  assignee. 

There  was  here,  therefore,  neither  intimation  to  the  company,  nor  intimation  to  all 
the  individual  partners ;  so  that,  holding  intimation  to  be  necessary  here,  as  in  other 
cases  of  the  transmission  of  personal  obligations,  I  find,  by  the  mere  force  of  the  assigna- 
tion, no  such  completed  transmission  of  Alexander's  interest  in  the  concern  as  could 
divest  Alexander,  and  exclude  the  right  of  the  trustee  on  the  sequestrated  estate. 

To  that  extent,  then,  the  Lord  Ordinary's  interlocutor  ought,  I  think,  to  be  altered ; 
but  as  that  is  the  only  point  he  has  thought  it  necessary  to  decide,  the  case  must,  I 
presume,  be  remitted  to  him,  to  consider  the  remaining  part  of  the  case. 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  the  circumstances 
of  the  missive  founded  on  being  onerous,  and  having  been  addressed,  inter  cUioSj  to  the 
managing  partner  of  the  concern,  were  not  sufficient  as  intimation  of  the  assignation  to 
the  company  :  Therefore  recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
and  remit  the  case  back  to  his  Lordship  to  proceed  therein  as  he  shall  see  fit — reserving 
all  questions  of  expenses." 


No.  64.  Vm.  Dxmlop  487.     11  Feb.  1846.    2nd  Div.— Lord  Ouninghame. 

James  Gillibs,  Pursuer. — Sandfoi*d — BaiUie. 
Maclachlan's  Eepresentativbs,  Defenders. — Feniiey. 

Agent  and  Client — Interdict — Factor — Trustee. — Where  the  law-agents  of  a  party,  who 
also  stood  to  him  in  the  relation  of  trust-assignees,  factors,  and  of  interdictors,  had 
purchased  for  themselves  certain  subjects,  over  which  a  debt  due  to  their  constituent 
was  secured  as  a  real  burden, — Circumstances  in  which  held,  in  an  action  brought 
against  the  representatives  of  the  law-agents,  at  the  distance  of  upwards  of  thirty 
years  after  the  purchase,  that  the  law-agents  having  acquired  the  property  with  the 
funds  of  their  constituent,  must  be  held  to  have  done  so  for  his  benefit,  as  at  the  date 
of  the  purchase,  and  that  their  representatives  were  bound  to  convey  it  over  to  him. 

James  Gillies  and  his  mother,  Susannah  Grammond  or  Gillies,  were  proprietors  of 
the  ground  storey  of  a  tenement  in  the  Gallowgate  of  Glasgow,  consisting  of  two  shops, 
cellus,  &c.  In  1799,  Mrs.  Gillies,  in  virtue  of  powers  which  she  possessed  to  that  effect 
under  her  infeftment,  sold  this  property  to  Robert  Aikman  at  the  price  of  L.540.     Of 
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this  price  L.40  was  paid  down  at  the  date  of  the  disposition,  and  the  remaining  L500 
was  dedared  a  real  Uen  over  the  property,  bearing  interest,  and  was  to  be  payable  in  ten 
yearly  instalments  of  L.50  each,  with  penalty  in  case  of  failure.  Upon  this  disposition 
Aikman  was  infeft ;  and  thereafter,  in  1801,  sold  the  subjects  to  John  Wishart  and 
Robert  Wright,  equally  between  them,  under  the  burden  of  L.400,  being  the  portion  of 
the  price  that  remained  unpaid.  By  subsequent  disposition  in  1804,  Wright  acqoin^ 
from  Wishart  his  pro  indiviso  half  of  the  subjects,  under  the  real  lien  and  burden  of  the 
above  sum  of  L.400,  interest  and  penalty.  In  the  same  year,  Mrs.  Qillies  having  died, 
James  Qillies  her  son  was  served  heir  to  her.  James  QiUies,  who  was  of  a  facile  dispo- 
sition, in  1805  executed  a  bond  of  interdiction  in  favour  of  Messrs.  Macpherson  and 
Maclachlan,  writers  in  Glasgow,  who  were  the  agents  that  managed  his  affairs. 

Under  the  agency  of  Messrs.  Macpherson  and  Maclachlan,  certain  law  proceedings 
had  been  carried  on  in  name  of  Gillies  against  Aikman  and  Wright,  for  recovery  of  the 
sum  secured  as  a  real  burden  upon  the  subjects  in  the  Gallowgate,  to  which  he  had 
acquired  right  by  his  mother's  death.  In  order  to  conduct  these  proceedings,  Gillies, 
who  had  enlisted  as  a  private  soldier,  and  was  then  about  to  leave  Scotland,  in  August 
1807  executed  in  favour  of  Macpherson  and  Maclachlan  a  deed  of  factory  and  oommis- 
Bion,  empowering  them  to  manage  his  affairs  in  Scotland  during  his  absence,  to  call  for, 
receive,  and  sue  for,  all  debts,  rents,  &c,  that  might  be  due  to  him,  and  to  uplift  and 
discharge  the  same ;  and,  in  particular,  whatever  sums  might  be  found  to  be  due  to  him 
in  the  processes  then  in  dependence  betwixt  him  and  Aikman  and  Wright^  and  specially 
the  above  sum  of  L.400. 

[488]  Thereafter  in  December  1810,  Gillies  being  at  that  time  abroad  with  his 
regiment,  Macpherson  and  Maclachlan  prepared  a  trust-assignation  in  their  favour,  which 
they  sent  to  him  for  his  signature,  and  which  was  subscribed  by  him  at  Isla  de  Leon, 
near  Cadiz,  where  he  was  then  stationed.  This  deed  proceeded  on  the  nanative,  that 
he,  Gillies,  being  then  on  foreign  service,  and  uncertain  of  his  return  to  Scotland,  and 
having  perfect  confidence  in  the  saids  Alexander  Macpherson  and  Hugh  Maclachlan  to 
execute  the  trust  to  be  reposed  in  them,  therefore  he  made  over  in  their  favour,  with 
fuU  powers,  the  above  principal  sum  of  L.400  still  remaining  unpaid  of  the  price  of  the 
subjects,  and  interest  thereon.  The  purposes  of  the  trust  were,  first,  that  Maophenon 
and  Maclachlan  might,  from  the  first  and  readiest  sums  recovered,  pay  themselves  the 
amount  of  their  business  accounts,  and  money  advances  made  by  them  to  Gillies ;  and, 
in  the  next  place,  the  residue  was  to  be  applied  for  behoof  of  Gillies  in  a  specified 
manner. 

In  the  legal  proceedings  betwixt  Gillies  and  Aikman  and  Wright^  decree  for  con- 
signation of  the  debt  was  obtained  in  1812  against  these  parties.  They  were  eventually 
terminated  by  an  arrangement  made  by  Macpherson  and  Maclachlan,  by  which  Wright 
agreed  to  pay  the  debt  of  L.400,  and  interest  upon  it,  besides  L.173  of  expenses.  In 
July  1812,  the  subjects  over  which  the  real  lien  extended  were  exposed  by  Wright  to 
public  sale,  under  articles  of  roup,  at  the  upset  price  of  L.700,  but  no  offers  were  made. 

Wright  being  unable  to  pay  the  debt  otherwise  than  by  a  sale  of  the  subjects,  in 
August  of  the  same  year  Macpherson  and  Maclachlan  obtained  from  him  a  trust-disposi- 
tion and  assignation  of  these  subjects  in  their  favour.  By  this  deed,  Macpherson  and 
Maclachlan  were  empowered  to  sell  the  subjects,  and  to  apply  the  price  in  payment  of 
the  above  principal  sum  of  L.400,  due  by  Wright  to  Gillies,  with  interest  since  Whit- 
sunday 1802,  and  also  the  L.173  of  expenses.  The  remainder,  if  any,  was  to  be  paid 
over  to  Wright  himself. 

In  virtue  of  the  trust-conveyance,  Macpherson  and  Maclachlan  exposed  the  subjects 
to  public  auction  in  August  1812,  when  they  were  purchased  by  Willukm  Rodger  at  the 
price  of  L.560.  A  disposition  of  the  subjects  was  executed  by  Macpherson  and 
Maclachlan,  in  their  character  of  trust-disponees  of  Wright,  in  favour  of  Rodger,  bearing 
date  in  January  1815,  and  proceeding  upon  the  narrative  that  Rodger  had  made  payment 
to  them  of  the  above  price  of  L.560 ;  and  a  subsequent  disposition  was  executed  by 
Rodger,  bearing  the  date  of  August  1815,  by  which,  in  consideration  of  the  sum  of 
L.6()0,  there  said  to  have  been  paid  to  him  by  Macpherson  and  Maclachlan,  he  disponed 
the  subjects  to  them.  By  a  disposition  executed  in  September  1824,  Alexander 
Macpherson  sold  to  Hugh  Maclachlan  his  pro  indiviio  half  of  these  subjects  at  the  prioe 
of  L.300. 

[488]  In  the  action  to  bo  immediately  mentioned  at  the  instance  of  Gillies  against 
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Maclachlan's  representatives,  Gillies  averred,  with  regard  to  these  transactions, — that 
Bodger  had  not  made  the  purchase  of  these  subjects  for  himself,  but  had  been  employed, 
and  had  made  the  purchase  for  behoof  of  Macpherson  and  Maclachlan  personally.  That 
Bodger  never  entered  into  possession  of  the  subjects ;  that  he  never  paid  the  stipulated 
price  of  L.560 ;  nor  did  Macpherson  and  Maclachlan  ever  pay  to  him  the  L.600,  said  to 
have  been  the  price  of  their  purchase  of  the  subjects ;  in  fact,  that  no  money  passed 
between  the  parties  in  relation  to  the  purchase  and  sale  of  the  subjects.  That  the  sum 
due  at  this  time  by  Wright  to  Gillies  amounted  to  L.766,  and  that  Macpherson  and 
Maclachlan,  Gillies'  trustees  and  factors,  used  his  funds  in  making  tbe  purchase,  and 
merely  credited  him  with  the  price,  while  they  deducted  the  amount  from  the  sum  due 
by  Wright  to  him.  A  sum  of  L.206  remained  still  due  to  Gillies  by  Wright  after  the 
sale.  It  vras  averred,  on  the  other  hand,  by  Maclachlan's  representatives,  that  at  this 
time  Gillies  was  due  to  Macpherson  and  Maclachlan  a  large  sum  in  respect  of  their 
business  accounts,  &c. ;  and  they  credited  the  pursuer  in  their  accounts  with  the  amount 
of  the  purchase  money.  At  this  time  these  accounts  had  not  been  rendered  to  Gillies ; 
and  it  was  averred  by  him,  that  they  never  had  been  rendered  to  him  subsequently, 
although  they  had  been  repeatedly  demanded. 

Upon  the  record,  and  before  the  Lord  Ordinary,  Maclachlan's  representatives  refused 
to  admit  the  above  allegations  of  Gillies,  that  Eodger  had  made  the  purchase  of  the  sub- 
jects not  for  himself,  but  for  Macpherson  and  Maclachlan. 

An  action  (it  was  averred  by  Maclachlan's  represeutatives)  was  subsequently  raised 
by  Macpherson  and  Maclachlan  for  the  balance  of  the  debt  due  to  GilHes,  in  which 
decree  was  obtained  against  Aikman  and  Wright,  and  a  small  property  belonging  to 
Aikman  was  adjudged. 

After  the  sale  of  the  subjects,  and  after  the  return  of  Gillies  to  this  country  in  1815, 
Macpherson  and  Maclachlan  did  not  communicate,  but  on  the  contrary  appeared  to  have 
concealed  from  him,  the  fact  of  their  having  been  the  purchasers. 

Macpherson  and  Maclachlan  after  1812,  and  Maclachlan  after  1824,  drew  the  rents 
of  the  subjects  till  his  death  in  1841,  after  which  they  were  drawn  by  his  representatives. 
These  subjects,  it  was  averred  by  Gillies,  were  at  the  time  of  the  sale  in  1812  of  greater 
value  than  the  sum  for  which  they  were  alleged  to  have  been  sold,  and  of  more  than 
sufficient  value  to  have  paid  the  debt  secured  over  them,  and  the  whole  account  due  by 
him  to  Macpherson  and  Maclachlan ;  and  the  subjects  had  subsequently  increased  in 
value. 

In  April  1844,  Gillies  brought  against  the  representatives  of  Maclachlan  and  the 
trustee  for  the  creditors  of  Macpherson  (both  these  parties  being  then  dead)  two  actions, 
one  of  count  and  reckoning,  and  the  other  of  reduction  and  declarator,  for  setting  aside 
the  deeds  by  which  the  [480]  subjects  had  been  conveyed  over  to  Macpherson  and 
Maclachlan,  and  latterly  to  Maclachlan. 

The  defenders  gave  in  a  minute,  in  which  they  stated,  that  in  order  to  put  a  stop  to 
further  litigation  in  the  process  of  reduction,  they  offered  in  accounting  with  Gillies  to 
give  him  credit  in  account  with  Macpherson  and  Maclachlan  for  the  fuU  amount  of  his 
daim  against  Wright,  viz.,  for  the  real  burden  of  L.400,  with  interest  from  1802 ;  and 
the  L.  17 3.  of  expenses,  with  interest  that  might  have  been  due  thereon,  all  as  at  Martin- 
mas 1812,  in  the  same  way  as  if  the  full  amount  had  been  at  that  date  realised  by  the 
sale  of  the  property.  The  minute  likewise  stated,  that  as  Gillies  had  no  further  right 
against  the  subjects  than  to  make  good  the  amount  of  his  claim  against  the  proprietor 
Wright^  the  offer  made  satisfied  every  interest  possessed  by  him,  and  rendered  it  unneces- 
sary to  proceed  farther  with  the  process  of  reduction,  to  which  effect  the  judgment  of 
the  Lord  Ordinary  was  craved. 

The  pursuer  pleaded ; — 

1.  An  agent,  trust-assignee,  factor,  or  commissioner,  and  legal  interdictor,  acquiring 
property  claimed  by  his  client  or  constituent  with  the  funds  or  credit  of  his  client  or 
constituent,  is  bound  to  make  over  that  property,  or  communicate  any  benefit  received, 
to  his  client  and  constituent. 

2.  Where  such  party  acquires  the  property  over  which  his  client  has  claim,  and 
which  he  ought  to  have  adjudged  for  the  benefit  and  use  of  his  client,,  by  means  of  a 
pretended  or  simulate  sale,  the  proceedings  must  be  reduced,  and  the  title  and  right  to 
said  property  found  to  belong  to  the  client  or  constituent. 

3.  An  agent,  acting  under  a  trust-assignation  and  factory  and  commission,  and  being 
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also  legal  inteidictor  for  a  party  abroad,  is  not  entitled  to  charge  against  his  clients  the 
expense  of  proceedings  unnecessarily  and  erroneously  adopted. 

4.  An  agent  who  is  directed  to  render  a  real  burden  effectual,  ought  to  proceed  by 
adjudication  against  the  property,  unless  he  is  specially  directed  to  obtain  a  personal 
decree,  and  is  not  otherwise  entitled  to  charge  against  his  clients  the  expenses  of  litiga- 
tion incurred  in  pursuing  a  personal  action. 

5.  In  the  circumstances  that  have  occurred,  the  right  acquired  by  the  agents  and 
factors  of  the  pursuer  must  be  held  as  acquired  in  trust  for  the  benefit  and  use  of  the 
pursuer ;  and,  in  his  accounting  with  their  representatives,  he  is  entitled  to  credit  for 
the  rents  drawn  by  them  from  the  said  property.^ 

[491]  The  defenders  pleaded ; — 

1.  The  pursuer  has  no  right  or  interest  to  prosecute  the  present  process  of  reduction, 
seeing  that  he  has  obtained  all  that  he  could  legitimately  claim  by  the  tender  made  to 
him  of  the  full  amount  of  the  debt,  interest,  and  expenses  secured  over  the  property  in 
question,  the  recovery  of  which  constituted  his  sole  interest  in  that  property. 

2.  There  are  no  grounds,  either  relevantly  set  forth  or  truly  existing,  on  which  the 
pursuer  can  claim  that  the  property  in  question  should  be  declared  to  belong  to  him,  or 
that  he  is  entitled  to  any  accounting  on  that  footing,  inasmuch  as  the  property  never 
was  his,  nor  was  it  purchased  with  any  funds  belonging  to  him ;  nor  can  it  be  held,  on 
any  ground  of  law,  to  have  become  his ;  and  his  whole  right  and  connection  with  it 
was  merely  that  of  real  creditor  on  a  debt  secured  over  it,  which  interest  is  fully  satisfied 
by  payment  of  the  debt. 

3.  The  pursuer,  on  a  fair  accounting,  not  being  creditor  of,  but  debtor  to  Macpheiaon 
and  Maclachlan,  and  to  the  late  Mr.  Maclachlan,  none  of  the  petitory  conclusions  of  the 
action  can  be  sustained. 

The  Lord  Ordinary  pronounced  this  interlocutor: — <'In  respect  the  defenders  have 
insisted  for  a  judgment  in  hoc  statu  on  the  relevancy  of  the  pursuer's  action,  and 
especially  on  his  right  to  insist  further  in  the  present  action,  seeing  that  the  defenders 
have  offered  by  minute.  No.  155  of  process,  to  account  for  the  full  amount  of  the 
pursuer's  debt  and  interest^  and  to  relieve  him  of  all  expenses  in  relation  thereto — 
Finds  that  the  said  tender  made  by  the  defenders  would  not,  in  the  circumstances 
averred  by  the  pursuer  on  record,  have  been  sufficient  to  exempt  Messrs.  Macpherson 
and  Maclachlan,  the  predecessors  of  the  defenders,  from  making  over  to  the  pursuer  the 
subjects  libelled  on,  acquired  by  them  while  acting  as  his  agents  and  trustees,  and 
accounting  for  the  rents  to  the  pursuer  during  their  possession,  and  can  be  as  little 
available  to  the  defenders :  Therefore  sustains  the  relevancy  of  the  pursuer's  pleas,  and 
finds  that  the  first  and  second  pleas  urged  in  defence  are  not  relevant,  if  it  shall  be 
found  that  William  Rodger,  in  making  the  purchase  libelled  on,  acted  as  a  nominal  and 
interposed  party  for  behoof  of  the  said  Macpherson  and  Maclachlan ;  and  in  respect  it 
is  proper,  with  a  view  to  the  further  preparation  of  the  case,  and  to  a  full  expisoation  of 
the  facts,  that  a  full  recovery  of  all  pertinent  writs  should  now  take  place,  and  that 
states  of  the  intromissions  of  the  defenders  and  their  predecessors  with  the  property 
libelled  on,  and  of  their  claims  against  the  same,  should  be  prepared  and  exhibited 
without  farther  delay — Remits  the  whole  process  and  productions  to  Mr.  William 
Moncreiff,  accountant,  to  prepare  a  report  and  states  exhibiting  the  extent  and  amount 
of  Macpherson  and  Madachlan's  intromissions,  as  well  as  those  of  the  defenders^  as 
their  successors,  with  the  subjects  libelled  on,  giving  them  credit  for  all  their  neoessaiy 
meliorations  and  counter-claims,  with  power  to  the  accountant  to  direct  such  law-accounts 
to  be  taxed  as  he  intends  to  sustain :  Further,  [402]  authorizes  and  empowers  the 
accountant  to  call  for  such  additional  documents  and  vouchers  as  may  still  appear 
necessary  to  throw  light  on  the  transactions  condescended  on  in  the  record,  or  on  any  of 
the  charges  of  Macpherson  and  Maclachlan  and  others  relative  to  the  property  libelled 
on ;  and,  in  particular,  authorizes  the  accountant  to  call  for  the  whole  writs  specified 
by  the  pursuer  in  the  schedule  No.  94  of  process,  together  with  such  other  writs  and 
vouchers  as  may  be  necessary  in  the  accounting.''  ^ 

1  AutharUies  far  Pttrwier.— Ersk.  I.  7,  58;  Campbell,  (Mor.  7156);  Wrigh^  (Mor. 
16,193);  Wright's  Trustees,  March  8,  1839,  (1  Bell,  App.  Cases,  574). 

%  »«^oTB. — It  might  have  been  more  satisfactory  if  the  fact  had  been  finally  ascor- 
tainedi  whether  Macpherson  and  Maclachlan  actually  made  the  purchase  under  challenge 
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[488]  Maclaclilan's  representatives  reclaimed,  praying  the  Court  to  recal  the  inter- 
locutor, to  sustain  the  first  and  second  pleas  stated  by  them,  and  find  [494]  in  terms 
thereof,  that  the  tender  made  by  them  in  the  above  minute  satisfied  every  interest 
competent  to  the  pursuer,  and  excluded  his  right  to  proceed  in  the  action  of  reduction. 

in  1812  in  name  of  Eodger,  as  an  interposed  party,  acting  from  the  beginning  for  their 
behoof,  before  judgment  was  pronounced  on  the  relevancy  of  any  of  the  pleas  in  defence. 
But  the  defenders  have  precluded  this  course,  by  making  a  tender  to  the  pursuer,  and 
insisting  on  a  judgment  as  to  its  sufficiency  to  meet  the  whole  legitimate  claims  of  the 
pursuer,  and  to  exclude  the  farther  progress  of  the  action.  It  is  supposed,  therefore, 
that  the  Court  is  hardly  entitled  to  decline  deciding  the  relevancy  of  the  pleas  on  which 
the  validity  of  the  tender  depends. 

"  In  judging  of  it  the  defenders  admitted  explicitly,  that  in  arguing  the  sufficiency 
of  the  tender  they  must  concede  the  whole  statement  of  the  pursuer  to  be  correct ;  and, 
indeed,  most  of  it  depends  on  documents,  the  import  of  which  is  not  susceptible  of 
doubt  or  mistake.  Prior  to  the  date  of  the  purchase,  Macpherson  and  Madachlan  were 
the  law-agents  of  the  old  soldier,  who  is  now  pursuer ;  they  were  also  his  trustees  and 
commissioners,  by  a  separate  deed  which  they  got  him  to  execute ;  and  as  he  was  then 
a  party  of  facile  disposition,  they  were,  moreover,  his  interdictors  under  a  bond  of  inter- 
diction. There  was  thus  exuberant  trust  reposed  in  the  defenders,  and  of  course 
corresponding  good  faith  and  duty  were  implied  from  the  agents  and  trustees  towards 
the  otherwise  defenceless  constituent. 

*'  One  of  the  chief  properties  or  rights  which  this  client  of  Macpherson  and  Mac- 
lachlan  held,  was  a  reserved  burden  of  L.400  over  certain  subjects  in  Glasgow.  These 
had  belonged  of  old  to  the  pursuer's  mother ;  they  were  situated  in  the  Gallowgate  of 
Glasgow,  notoriously  one  of  the  most  public  and  best  frequented  streets  in  the  city. 
After  a  series  of  very  expensive  law  proceedings,  which  lasted  for  years,  the  said  agents 
brought  this  property  to  sale  in  1812,  and,  it  is  alleged  by  the  pursuer,  that  they  bought 
it  in  secretly  and  covertly  for  their  own  behoof,  using  the  name  of  one  Eodger  to  cover 
their  purchase,  which  seems  to  have  been  concealed  from  the  client  till  recently,  prior 
to  the  institution  of  the  present  action.  The  various  proceedings  followed  out  by  Mac- 
pherson and  Maclachlan  in  relation  to  this  property,  are  best  seen  from  their  law-accounts 
first  claimed  from  the  pursuer  Gillies,  which  will  be  useful  for  the  information  of  the 
Court,  if  this  case  is  carried  to  review. 

*'  It  is  in  a  case  attended  with  these  specialties  and  with  others,  which  will  be  learned 
more  fully  from  the  record,  that  the  representatives  of  the  law-agents  (who  are  now 
dead)  maintain,  that  they  satisfy  and  exhaust  every  just  and  lawful  claim  of  the  pursuer, 
by  offering  to  settle  (or  give  him  credit  for)  his  whole  debt^  principal,  interest,  and 
expenses,  as  these  stood  against  the  principal  debtors  and  their  property  at  the  date  of 
their  purchase  in  Rodger's  name  in  1812,  conform  to  minute  of  tender  produced,  No. 
155  of  process.  Having  done  so,  the  defenders  contend  that  the  pursuer  has  no  further 
claim  against  his  law-agents,  trustees,  and  interdictors,  or  their  representatives,  and 
that  they  should  be  assoilzied  from  this  action.  The  Lord  Ordinary  holds  this  tender 
not  to  be  sufficient,  on  the  following  grounds : — 

"  I.  The  allegation  made  for  the  pursuer  must  be  assumed,  that  the  property  is  now 
greatly  increased  in  value,  which  is  evidently  presumable  from  the  augmented  popula- 
tion and  wealth  of  Glasgow  in  later  times.  Whether  it  has  risen  in  value  or  not^  the 
pursuer  and  his  advisers  are  entitled  to  judge  for  themselves  as  to  the  expediency  of 
their  vindicating  a  property  illegally  seized  and  alienated  from  him  by  his  law-agents 
and  trustees  many  years  ago,  while  they  stood  in  the  confidential  relation  to  him  of 
his  legal  protectors.  It  is  a  rule,  not  more  of  law  than  of  equity  and  morality,  that 
agents  and  trustees  shall  not  acquire  any  right  or  profit  for  their  own  behoof,  by  a 
secret  appropriation  of  their  client's  property,  without  being  subject  to  future  account- 
ing ;  but  if  that  important  rule  shall  ever  be  relaxed,  it  will  not  probably  be  in  such 
a  case  as  the  present. 

"  The  agents  here  manifestly  acted  in  a  situation  of  double  trust ;  but,  according  to 
the  assumed  state  of  the  facts,  on  which  it  is  admitted  that  judgment  must  at  present 
be  pronounced,  their  proceedings  were  characterised  with  conscious  illegality.  At  first 
Macpherson  and  Maclachlan  did  not  purchase  the  property  in  question  openly  in  their 
own  name,  but  they  resorted  to  the  cover  of  an  interposed  party,  and  they  cannot  plead 
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In  the  Inner-House,  the  defenders,  of  date  the  22d  January,  gave  in  the  following 
minute : — 

"  That  the  defenders,  although  themselves  personally  ignorant  how  the  matter  in 
reality  stood,  bad  resolved,  for  the  sake  of  shortening  litigation,  not  to  dispute  the 

that  their  ignorant  and  absent  client  knew  or  homologated  their  proceedings,  for  they 
gave  him  no  notice  that  they  were  the  purchasers,  either  when  he  was  absent  on  foreign 
service,  or  at  any  period  after  his  return  to  this  country.  Accordingly  no  plea  of 
acquiescence  is  entered  on  record. 

*'  Further,  in  the  circumstances  of  this  case,  it  must  be  held  that  the  purchase  by  the 
law-agents,  now  objected  to,  was  made  with  their  client's  money.  They  saw  that  the 
property  over  which  his  security  extended  was  one  probably  growing  in  value.  They 
bought  it  privately  in  for  their  own  behoof,  and  for  a  portion  only  of  the  debt  due  to 
their  client  Hence,  there  was  no  advance  or  payment  of  money  to  the  client,  but  an 
operation  of  figures  was  made  in  their  books,  while  the  property  was  taken  by  the 
agents  to  themselves.  It  is  thought  that  it  would  be  a  reproach  to  the  law  if  such  a 
transaction  could  be  sanctioned. 

"  It  was  argued  for  the  defenders  that  the  agents  had  at  all  events  a  large  balance 
due  to  them  by  the  pursuer,  which  entitled  them  to  sell  the  property  for  their  own 
relief  and  payment  Unquestionably  they  had  such  claims ;  and  if  they  had  given  fair 
notice  to  their  client  that  they  wished  payment^  and  that  they  meant  to  sell  the  subjects 
for  their  relief,  it  might  have  been  competent  for  them  to  pursue  legal  measures  for 
selling  the  property,  or  resigning  their  office  as  trustees,  inteidictors,  and  agents. 
Another  course  stated  by  Sir  Edward  Sugden  as  competent  to  agents  and  creditors,  is 
openly  to  apply  to  the  Court  for  leave  to  purchase  at  any  sale  to  be  specially  authonsed 
by  the  Court — a  course  which  declares  their  views  to  the  whole  world.  Accordingly,  a 
proceeding  somewhat  similar  was  sustained  by  this  Court  in  the  case  of  Drummond  «. 
Maxwell  in  1823. — See  3  Shaw,  130.  But  the  covered  sale  by  the  defenders'  prede- 
cessors to  Bodger  for  their  own  behoof,  not  disclosed  to  the  client  for  many  years, 
cannot  be  brought  within  any  of  these  exceptions. 

"  II.  The  defenders  represent  the  question  arising  here  as  a  case  in  which  the  pursuer 
was  an  ordinary  mortgage-holder  having  right  to  a  debt  of  L.400  secured  on  the 
property,  that  the  radical  right  of  property  belonged  to  one  Wright,  who  had  also  granted 
a  trust  or  conveyance  to  Macpherson  and  Maclachlan ;  and  it  is  argued,  that  if  the 
latter  were  in  fault,  they  were  accountable  to  him  (Wright)  or  his  heirs,  and  not  to  the 
pursuer,  for  any  surplus  value  which  the  property  may  now  be  worth.  It  seems  to  be 
on  this  basis  that  the  tender  of  the  defenders  has  been  made. 

"  But,  even  if  the  facts  stood  as  alleged  by  the  defenders,  it  is  doubted  if  they  or 
Macpherson  and  Maclachlan  would  have  been  entitled  to  limit  the  pursuer's  claim  to 
the  payment  or  accounting  specified  in  the  minute  of  tender.  They  were  not  entitled 
to  acquire  the  property  to  themselves,  without  notice  to  the  pursuer,  and  without 
instantly  accounting  to  him  for  his  debt,  as  otherwise  they  were  directly  and  in  substance 
making  the  purchase  with  his  money.  But  truly  the  case  is  essentially  different  from 
that  which  is  assumed  by  the  defenders.  It  appears,  from  the  pursuer's  narrative,  and 
the  deeds  referred  to  on  record,  and  from  the  law  accounts  of  Macpherson  and  Maclachlan 
themselves,  that  the  claim  of  Gillies  was  not  merely  that  of  an  ordinary  mortgagee. 
The  property  in  GkJlowgate  had  originaUy  belonged  to  his  mother  and  other  predecessors. 
The  mother  sold  the  property  first  to  one  Aikman,  under  a  real  burden  of  ll500.  That 
person  sold  it  to  Wishart  and  Wright,  and  the  whole  came  ultimately  to  be  vested  in 
Wright  alone  by  conveyance  from  Wishart.  When  thus  vested  with  the  property, 
Wright  could  not  pay  the  price,  or  rather  the  amount  of  the  real  burden,  and  the  deed, 
called  by  the  defenders  a  trust  by  Wright  in  their  favour,  seems  to  have  been  neither 
more  nor  less  than  a  deed  of  renunciation  of  the  purchase,  placing  the  property  at  the 
disposal  of  Macpherson  and  Maclachlan  as  the  pursuer's  trustees  and  agents.  That 
right,  indeed,  Macpherson  and  Maclachlan  took  in  their  own  names,  but  the  expense  of 
it  was  charged  against  the  pursuer ;  and,  therefore,  it  was  to  all  intents  and  purposes  a 
deed  for  behoof  of  Gillies  the  client ;  and  the  effect  of  it  was  just  to  restore  the  property 
to  the  pursuer  as  heir  of  his  mother.  It  would  be  contrary  to  every  legal  and  equitable 
principle  to  hold  that  Macpherson  and  Madachlan,  in  such  a  case,  could  acquire  any  title 
from  Wright,  except  for  their  client's  behoof.     Wright  did  not  employ  the  agents — ^he 
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avennent  made  by  the  pursuer,  that  the  purchase  of  the  property  in  Gallowgate, 
belonging  to  Wright,  though  ostensibly  by  Eodger,  was  in  reality  by  or  for  behoof  of 
Macpherson  and  Maclachlan ;  and  they  consented  that  the  case  should  be  determined  on 
that  footing,  and  that  the  Court  should  decide  the  whole  merits  of  the  case,  in  the  same 
way  as  if  it  were  fully  before  them  by  report  or  otherwise,  notwithstanding  there  beiug 
a  reclaiming  note  only  by  the  defenders.  At  the  same  time  they  renewed  the  ofifer  to 
prove  that,  at  the  time  of  the  sale,  Macpherson  and  Maclachlan  were  creditors  of  the 
pursuer  Gillies,  and  under  obligations  for  him  to  a  larger  extent  than  the  price,  and  that 
[496]  to  that  extent  the  sum  in  the  real  security,  which  belonged  to  Gillies,  and  to 
which  they  held  a  trust-assignation  in  the  first  instance  for  payment  and  relief  of  their 
own  advances  and  liabilities,  was  really  their  money,  and  not  that  of  the  pursuer.  And 
in  the  event  of  this  being  denied  by  the  pursuer,  they  were  quite  willing  that  this  matter 
should  be  inquired  into ;  and  in  that  case  craved  the  Court  to  allow  such  inquiry  in  the 
first  instance,  without  any  more  extensive  investigation  being  gone  into,  at  ail  events  in 
the  meanwhile." 

Lord  Justicb-Clbrk. — I  have  not  seen  any  ground  to  doubt  the  relevancy  of  the 
pleas  in  which  the  pursuer  insists,  and  I  cannot  hold  that  the  tender  originally  made  by 
the  defenders  excludes  the  pursuer's  title  or  interest  to  demand  more  than  is  there 
offered ;  nor,  if  our  interlocutor  is  to  be  confined  to  relevancy  alone,  can  I  take  the 
admission  so  tardily  made  in  the  recent  minute  as  a  ground  for  limiting  the  pursuer's 
proof.  If  the  facts  are  not  sufficient  in  the  opinion  of  the  Court  to  enable  us  to  dispose 
of  the  case  on  the  main  question  at  issue,  then,  in  my  opinion,  the  pursuer  must  be 
allowed  to  bring  out  the  facts  he  thinks  important  in  ihe  way  he  chooses,  as  they 
actually  occurred,  so  as  to  show  the  full  character  of  the  deception,  and  the  devices 
resorted  to  in  order  to  conceal  that  deception,  and  to  support  the  unfair  advantage  which 
his  agents  obtained. 

But  the  facts  do  seem  to  me  now  to  be  before  us  sufficiently  to  pronounce  a  judgment 
at  once,  as  the  defenders  themselves  press  us  to  do,  if  we  are  against  them  as  to  the 
relevancy  of  the  pursuer's  case. 

The  case  comes,  both  on  relevancy  and  on  the  admitted  facts,  to  a  narrow  issue.  The 
pursuer  was  a  common  soldier,  abroad  with  the  army.  Macpherson  and  Maclachlan 
acted  previously  for  him  as  agents,  and  they  became,  first,  his  interdictors ;  second,  con- 
tinued to  be  his  agents;  third,  became  his  factors  and  commissioners;  and,  fourth, 
trustees  for  him  in  regard  to  the  recovery  and  adjustment  of  a  debt  secured  as  a  real 
burden  over  heritable  property  which  had  belonged  to  his  family,  and  which,  at  the 
time  they  undertook  this  charge  of  his  affairs,  clearly  exceeded  in  value  the  amount  of 
the  debt  originally  due  at  the  commencement  of  their  agency ;  for  part  of  the  price  so 
secured  had  been  paid  up.  The  recovery  and  settlement  of  this  debt  so  secured  was  in 
truth  the  whole  business,  or  nearly  so,  to  be  carried  through  and  managed  for  him. 
They  were  to  get  payment  if  they  could,  or  to  make  the  best  settlement  and  transaction 
which  the  circumstances  of  the  case,  and  the  state  of  the  debtor  and  the  property, 
admitted  of.  The  debt  had  been  the  price  of  the  property — was  a  real  burden — and  if 
the  debtor  could  not  pay,  taking  back  the  property  pro  tanto  of  the  debt,  (if  it  accumu- 
lated from  arrears  of  interest  and  expenses,)  was  plainly  a  very  natural  and  ordinary 
mode  of  securing  the  interests  of  their  client.  A  former  purchaser  of  the  property 
remained  also  bound  for  the  price  as  well  as  Wright,  the  actual  owner.  Into  the  propriety 
of  the  legal  measures  they  took,  it  is  not  now  the  time  to  enter.  That  may  be  an 
important  point  after  their  accounts  are  before  the  Court.  But  they  prosecuted  Aikman, 
the  first  purchaser,  and  Wright,  who  had  bought  the  property  from  Aikman,  for  the 

did  not  pay  them — consequently,  any  benefit  accruing  from  his  cession  of  the  property 
fell  to  be  accounted  for  to  their  proper  client,  the  pursuer. 

'*  If  Wright,  however,  or  his  heirs,  have  still  any  claim  under  the  deeds  executed 
by  him  in  favour  of  Macpherson  and  Maclachlan,  that  claim  may  possibly  be  competent 
against  the  pursuer.  All  that  is  found  by  this  interlocutor  is,  that  agents  and  trustees 
shall  derive  no  profit  from  rights  secretly  and  covertly  acquired  by  themselves,  over 
property  in  which  their  constituents  have  the  primary  interest,  and  in  substance  with 
their  constituent's  money.  It  is  thought  that  few  rules  of  law  deserve  to  be  more 
sacredly  preserved,  and  enforced  with  a  more  firm  disregard  of  trivial  distinctions,  than 
that  on  which  the  challenge  in  the  present  action  is  founded." 
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debfc  and  interest.  They  obtained,  in  1812,  a  decree  against  both,  as  I  understand,  for 
consignation,  and  afterwards  took  Wright  into  custody — nothing  being  consigned  or  paid 
under  that  decree.  Whether  they  immediately  formed  the  plan  on  which  they  acted 
soon  after,  is  of  little  moment.  But  they  obtained  [496]  a  conveyance  from  Wright  to 
themselves,  as  trustees  for  him,  to  enable  them  to  sell  the  property,  and  pay  the  debt  so 
far  as  they  could  ; — any  surplus  over  the  debt  would  of  course  have  belonged  to  Wright. 
But  surplus  was  plainly  out  of  the  question,  and  known  to  them  to  be  so.  In  that 
deed  they  chose,  in  the  character  of*the  agents  of  the  pursuer,  to  fix  and  limit  the  amoant 
of  expenses  due  by  Wright  at  a  specific  sum,  L.173,  although  the  pursuer  alleges  that 
the  accounts  as  between  party  and  party  greatly  exceeded  that  sum,  and  although  they 
kept  up  much  larger  accounts  against  him.  If  the  real  amount  of  the  expenses  as 
between  party  and  party  exceeded  that  sum,  then  they  should  have  been  paid  out  of  the 
property,  and  to  that  extent  the  pursuer's  right  was  clear.  But  then  the  larger  the 
amount  of  expenses  to  be  paid  out  of  the  property — the  larger  the  debt,  in  shorty  due 
to  the  pursuer — the  less  would  have  been  the  profit  the  agents  intended  to  make 
by  taking  the  property  to  themselves,  as  for  a  certain  amount  of  the  pursuer's  debt^  and 
giving  him  credit  for  that  amount  in  their  accounts  with  him.  The  actual  price  and 
interest  they  could  not  understate ;  but,  with  the  plaa  they  had  in  view,  they  had  a 
plain  object,  from  the  adverse  interest  they  thus  had  against  their  client,  to  state  the 
amount  of  expenses  as  low  as  possible  against  Wright ;  for  plainly  they  got  the  property 
thus  at  a  less  sum  than  they  must  otherwise  have  given  credit  for  to  the  pursuer.  If, 
then,  the  expenses  recoverable  from  the  other  party,  Wright,  exceeded  the  sum  at  which 
they  were  fixed  by  them,  their  interest  to  do  so,  against  their  duty  to  their  client^  is 
clear  as  day,  according  to  the  plan  which  they  had  formed  for  their  own  benefit. 

In  judging  of  the  legality  of  what  they  did,  I  lay  aside  entirely  the  separate  character 
they  chose  to  receive  from  Wright.  The  pursuer  has  no  concern  with  that  at  alL  It 
might  or  might  not  be  beneficial  for  his  interests ;  but  they  were  his  agents  and  trustees, 
and  it  is  in  that  character  alone  that  he  is  bound  to  regard  them.  It  can  be  no  defence 
to  them,  that  while  they  held  these  characters,  and  were  charged  with  the  duties  and 
trusts  which  these  implied,  they  chose  to  undertake  another  character  in  relation  to  his 
debtor — the  very  person  against  whom  they  were  to  make  effectual  his  debt.  If  their 
duty  as  such  interfered  with  their  duty  to  their  client,  he  is  not  to  suffer.  So  far  as 
Gillies  is  concerned,  I  think  the  case  is  exactly  the  eame  in  principle  as  if  they  had 
bought  directly  from  Wright,  but  in  a  concealed  and  covert  manner,  and  for  part  of  their 
client's  debt.  If  any  question  should  ever  arise  with  Wright,  the  pursuer  prohably 
cannot  be  made  answerable  to  him  for  any  alleged  misconduct  by  Macpberson  and 
Maclachlan  in  their  separate  character  as  his,  Wright's,  trustees — with  which  Wright 
chose  to  entrust  them.  But  that  point  does  not  arise  in  this  case.  If  it  were  necessary 
to  found  upon  the  deed  they  obtained  from  Wright,  I  should  say  it  was  plainly  taken 
to  enable  them  more  easily  to  carry  through  the  plan  which  they  had  formed  to  benefit 
themselves,  contrary  to  their  duty  as  the  agents  and  trustees  for  the  pursuer,  and  to 
enable  them  the  more  easily  to  take  the  property  pro  tanto  of  their  client's  debt. 

By  means  of  a  sale,  which  must  now  be  admitted  to  have  been  contrived  so  as  to  aid, 
or  at  least  conceal  their  plans,  they  strike  the  value  of  the  property  at  a  certain  sum, 
much  less  than  the  actual  debt^  including  expenses,  and  they  take  to  themselves  the 
property.  No  sum  of  course  was  paid — none  is  pretended  to  have  been  paid  to  Wright. 
Their  character  of  agents  for  the  pursuer,  and  the  character  they  chose  to  superadd,  as 
trust^isponees  for  the  debtor,  enabled  them  to  manage  that.  They  [497]  deducted  the 
supposed  value  from  the  debt  due  by  Wright.  That  is  the  pursuer's  allegation,  and  it 
was  fully  admitted  at  the  bar.  I  understand  that  admission  now  to  be  the  basis  of  the 
argument ;  but,  as  I  have  mentioned,  that  value  did  not  equal  the  debt — far  from  it. 
A  large  sum  remained  due.  If  the  property  was  one  which  was  plainly  a  good  bargain 
at  the  estimated  price,  and  would  yield  more,  then  the  pursuer,  if  the  property  had  been 
taken  for  him,  would  have  got  more  of  his  debt  paid,  or  might  have  taken  the  property 
for  better  or  for  worse  instead  of  the  debt.  The  very  fact  that  the  defenders  now  offer 
to  pay  the  full  debt  from  1802,  with  interest,  rather  than  give  up  the  property,  is  a 
sufficient  proof  that  these  Qlasgow  writers  saw  they  were  to  make  a  good  thing  of  it,  by 
taking  it  at  a  sum  much  less  than  the  debt,  leaving  (as  they  then  intended)  the  pursuer 
to  try  to  recover  the  balance  from  Wright,  which,  even  under  their  management,  proved 
utterly  hopeless. 
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Here,  then,  by  dedacting  the  eetiinated  price  from  the  debt  due  to  the  pursuer,  they 
bought,  I  think,  directly  with  his  funds  and  credit  I  cannot  conceive,  so  far  as  I  hare 
gone,  how  the  fact  can  be  otherwise  viewed.  They  are  the  pursuer's  agents  and  trustees 
to  recover  this  heritable  debt  They  take  the  property  at  a  certain  amount  of  the  debt 
due  to  the  pursuer,  and  Wright's  debt  to  the  pursuer  is  diminished  to  that  extent  This 
is  a  purchase,  then,  with  the  pursuer's  funds ;  and  if  the  case  stopped  there,  I  presume 
no  difficulty  could  be  raised  on  the  point  Being  bought  with  the  pursuer's  debt,  it  was 
his  property,  if  he  chose  to  take  it.  And,  without  his  consent,  I  am  of  opinion  that 
his  agents  could  not  acquire  it,  or  keep  it  to  themselves  by  any  contrivance  or  manage- 
ment whatever.  But  it  is  said  they  were  entitled  to  ms^e  it  their  own  without  his 
consent ;  and  let  us  now  consider,  on  what  ground  ? 

It  is  said,  and  offered  to  be  proved,  as  a  sufficient  defence  in  law  for  their  keeping 
the  property,  (for  buying  it  they  did  not,)  and  taking  it  to  themselves,  that,  at  the  date 
of  the  sale,  the  pursuer  was  owing  a  sum  on  the  unadjusted  accounts  between  him  and 
Macpherson  and  Maclachlan,  equ^  to  this  estimated  value,  or  this  proportion  of  the 
debt  due  by  Wright,  and  therefore  that  they  were  entitled  to  keep  the  property  in  order 
to  pay  themselves,  without  his  knowledge  or  consent ;  without  having  even  rendered 
accounts,  or  getting  them  taxed  or  examined,  and  after  having  fixed^  at  their  own 
pleasure,  his  claim  for  expenses  against  Wright 

Understanding  that  there  is  difference  of  opinion  among  us,  I  may  say  that  it  is 
remarkable  how  different  the  impression  is  which  the  same  facts  make  on  different 
minds.     This  statement  has  always  appeared  to  me  to  demonstrate  only  the  more  clearly 
the  illegality  of  the  transaction.     Viewed  in  reference  to  their  duties  as  agents  and 
trustees  for  Qillies,  I  think  their  case  would  have  stood  far  stronger  in  point  of  law,  as 
well  as  substantial  justice,  if  they  could  have  said — *^  We  had  no  such  interest     The 
pursuer  was  not  owing  us  a  farthing.     We  had  no  desire  or  object  to  promote,  such  as 
getting  payment  in  this  way,  without  his  knowledge,  of  unadjusted  and  unsettled  law 
accounts,  and  others.     We  bought  the  subject.     We  had  to  pay  over  to  the  pursuer  the 
price.     He  was  not  owing  us  a  sixpence.     We  paid  it  exactly  as  a  stranger  would  have 
done.     He  would  not  have  got  even  this  proportion  of  his  debt^  if  we  had  not  come 
forward,  bought  the  property,  and  paid  the  price  ;  and  though  it  has  turned  out  a  good 
bargain,  yet  we  run  that  risk,  and  paid  down  the  estimated  price  exactly  as  any  stranger." 
In  the  very  fact  that  they  allege  that  their  client  owed  them  money  on  their  accounts, 
[488]  and  that  they  thus  paid  nothing  at  all  for  the  property,  but  bought  it,  on  the  one 
hand,  for  a  portion  of  the  debt  which  was  conveyed  to  them  to  be  recovered  as  his 
trustees,  and  then  took  it,  on  the  other  hand,  as  payment  at  their  own  hand,  and  at 
the  value  they  approved  of,  to  pay  off  an  unascertained  and  unacknowledged  debt  due 
by  this  client  to  them ; — in  this  very  state  of  the  facts  is  found,  in  my  opinion,  the 
insurmountable  legal  objection  to  the  transaction,  as  directly  at  variance  with  the  lead- 
ing principles  which  regulate  the  relation  of  agent  and  client     Had  the  property  been 
bought  by  a  stranger,  although  the  debt  was  conveyed  to  them  in  security  for  the  sums 
which  might  be  due  to  them  by  their  client,  they  could  not  safely  or  regularly  have 
paid  themselves  out  of  the  price  received,  before  their  accounts  had  been  adjusted  or 
cleared  by  proper  proceedings.     If  they  had  done  so,  it  was  at  their  own  risk,  although 
the  sum  recovered  as  the  price  would  have  been  certain  and  limited.     But  their  pro- 
ceeding was  very  different.     Having  bought  the  property  with  their  client's  debt,  to  the 
extent  of  the  estimated  value,  although  the  debt  still  greatly  exceeded  that  value,  they 
take  it  to  themselves,  foreseeing  rise  in  the  value  of  Qlasgow  property,  without  even 
offering  it  to  the  pursuer,  and  without  explaining  the  fact  that  there  was  no  real 
purchaser  at  all,  and  that  they  thought  the  value  higher  than  what  it  was  taken  for. 
They  credit,  they  say,  the  pursuer  in  the  account  with  themselves,  and  take  the  property 
as  a  good  speculation ;  and  so  it  has  turned  out,  as  the  tender  amply  proves.     I  think 
all  this  beyond  their  powers,  and  at  variance  with  their  duty ; — beyond  their  powers, 
for  having  taken  it  for  part  of  their  Client's  debt  it  became  his  property^  if  he  chose  to 
take  it^  and  they  could  not  competently  make  it  their  own, — at  variance  with  their  duty 
to  their  client,  for  it  was  turning  to  their  own  account  a  purchase  truly  made  with  his 
money  or  credit     But  their  conduct  was  illegal  also  in  other  respects ;  for,  after  this, 
they  most  deliberately  and  anxiously  misrepresent  the  facts  to  their  own  client,  so  as 
to  deceive  him,  and  prevent  him  claiming  this  property  as  really  his.    Not  only  did 
they  keep  him  in  complete  ignorance  of  the  whole  case,  but  they  actually  and  elabo- 
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rately  mis-state  the  facts  with  as  much  falsehood  and  inyention  as  men  could  write  in  the 
circumstances.  I  take  the  letters  of  the  17th  September  1812,  16th  January  1813, 
18th  July  1814,  27th  August  1814,  and  I  couple  with  these  the  scheme,  in  the  second 
or  third  year,  of  getting  pretended  titles,  forsooth,  from  Rodger  to  themselves,  at  a  pre- 
tended increase  of  price  to  be  paid  by  them  to  Rodger,  as  if  they  had  bought  at  a  higher 
value  three  years  after  the  alleged  sale  to  him.  More  deliberate  and  artful  deception 
can  hardly  be  conceived ;  and  all  this  was  done  for  their  own  benefit,  and  to  mislesd 
and  so  to  cheat  their  client.  In  their  situation,  their  first  duty  was,  in  the  most  distinct 
terms,  to  have  stated,  "  We  are  ready  to  take  the  property.  It  has  been  bought  with 
your  debt.  We  are  ready  to  pay  you  that  price,  as  we  think  it  the  full  value,  and  not 
less  than  the  value  of  the  property.  Inquire  and  judge  for  yourself.  The  property  w 
yours,  if  you  choose  to  take  it.  If  you  do  not,  we  are  bound  to  take  it  from  the  way 
we  have  acted.  Which  do  you  choose — the  property  or  the  price  at  which  it  was 
estimated  ?  But  if  you  do  not  take  it,  then  recollect  we  have  heavy  accounts  against 
you,  and  so  we  shall  have  little  or  nothing  to  pay.  These  accounts,  however,  are  to  be 
adjusted,  and  you  may  gain  something  against  us  in  their  proper  settlement"  Not 
having  done  this,  but  having  acted  as  they  did,  they  fall  within  the  direct  operation  of 
the  principle  which  fixes,  that  when  agents,  at  their  own  hands,  attempt  to  carry  through 
a  transaction  of  this  sort  without  their  client's  knowledge  or  consent,  if  there  is  benefit, 
he  is  entitled  to  the  full  amount  of  the  same,  although  they  must  have  [409]  borne  all 
the  loss,  if  the  adventure,  undertaken  for  their  own  gain,  had  turned  out  unprofitably. 
On  that  ground,  I  think,  the  property  must  be  handed  over  to  the  pursuer,  and  judgment 
given  accordingly. 

In  the  view  I  take,  I  need  not  consider  the  state  of  the  accounts  as  at  the  date  of 
the  sale.  1st,  It  is  their  own  view  of  the  accounts,  and  its  accuracy  cannot  be  admitted. 
2d,  I  am  not  satisfied  that  it  will  turn  out  that  the  price  was  credited  so  soon  as  it  is 
said  to  the  pursuer.  I  suspect  they  waited  to  see  what  would  be  the  value  of  the  pro- 
perty. But,  3d,  The  state  of  accounts  is,  in  my  opinion,  wholly  immaterial ;  for  they 
had  not  been  even  rendered.  And,  4th,  Assuming  that  there  was  the  full  sum  dae  to 
them  which  lb  now  averred,  they  could  not  competently  take  the  property,  and  so  paj 
themselves,  without  the  pursuer's  consent,  given  after  full  adjustment  and  examination 
of  the  accounts,  and  full  knowledge  of  all  the  facts. 

Such  is  the  case,  in  my  opinion,  as  the  pursuer  states  it ;  but  such  also  is,  I  think, 
the  case  now  on  the  admitted  facts.  The  defenders  have  proposed  to  the  Court>  in  order 
to  save  expense,  that  we  should  decide  this  leading  point,  if  we  aro  able  to  do  so.  I 
think  that  course  very  beneficial  for  both  parties.  Any  inquiry  would  be  imperfect  and 
useless,  if  it  did  not  embrace  the  intromissions  of  the  parties  with  the  rents  as  well  as 
the  state  of  the  accounts.  Tet,  on  the  other  hand,  to  do  so  before  we  fix  that  the 
defenders  must  be  taken  to  hold  the  property  as  the  pursuer's  would  be  premature,  and 
the  defenders  might  revive  the  whole  argument  we  have  heard  when  the  report  com^ 
to  us  from  the  accountant.  Besides,  the  principle  of  the  accounting  should  be  fixed, 
which,  on  one  view  is,  that  Macpherson  and  Maclachlan,  or  latterly  Maclachlan,  were 
not  bona  fide  holders,  but  must  be  taken  as  managing  as  trustees  for  the  pursuer.  It  is 
not  easy  to  separate  the  pursuer's  pleas  as  matter  of  relevancy,  without  alao  deciding  the 
point  which  they  involve,  and  that  point,  I  think,  the  facts  admitted  and  substantiated 
enable  us  satisfactorily  to  decide ;  for  really  the  matters  of  fact  rosolved  substantially 
into  the  legal  construction  and  effect  of  the  acts  done  and  admitted.  The  lapse  of  time 
can  have  no  effect  on  the  right  or  interests  of  the  pursuer ;  for,  as  Lord  Cottenham  well 
said  in  a  recent  case  in  the  House  of  Lords,  in  a  case  of  fraud  the  lapse  of  time  can 
afford  no  protection. 

Lord  Mbdwtn. — Your  Lordship  has  remarked  how  differently  facts  strike  different 
minds.  I  feel  the  strength  of  that  remark  on  the  present  occasion.  For  the  view  I 
take  of  this  case  differs  from  that  taken  by  your  Lordship.  But,  after  what  I  have 
heard,  I  deliver  it  with  great  diffidence. 

The  facts  of  the  case  I  understand  to  be  thus.  In  1801,  certain  subjects  were  held 
by  Wishart  and  Wright  under  a  real  burden  to  Gillies'  mother  of  L.400,  part  of  the 
price  she  had  formerly  sold  it  for.  She  died  in  1804,  and  the  pursuer  took  up  his  right 
by  service.  Macpherson  and  Maclachlan  were  his  agents  in  carrying  through  the  serrice. 
In  1805,  he  executed  a  bond  of  interdiction  in  their  favour.  Gillies  wished  to  recover 
payment  of  the  L.400  from  Wright^  who  had  acquired  right  to  the  whole  from  his 
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co-proprietor  Wishart,  and  yarioas  law  proceedings  were  resorted  to  under  the  agency 
of  Macpherson  and  Maclachlan.  The  pursuer  having  enlisted  in  the  army,  and  having 
the  prospect  of  being  removed  out  of  the  country,  perhaps  sent  on  foreign  service, 
executed  a  factory  and  commission  to  Macpherson  and  Maclachlan  to  manage  his  whole 
affairs,  and,  in  particular,  as  to  the  money  which  might  be  recovered  from  Wright,  and 
specially  the  L.400  in  [600]  virtue  of  ^the  processes  then  in  dependence  in  the  Court  of 
Session.  The  pursuer  went  with  his  regiment  to  Spain,  and  being  uncertain  when  he 
would  return,  it  was  thought  advisable  that  a  trust-assignation  should  be  granted  by  him 
to  Macpherson  and  Maclachlan  of  the  real  burden  of  L.400 ;  and  the  purposes  of  the  trust 
were,  in  the  first  place,  for  payment  of  their  own  advances  and  their  accounts  of 
expenses,  and  the  residue  was  to  be  applied  for  behoof  of  the  truster  for  redeeming 
certain  subjects  in  the  Calton  of  Glasgow.  Macpherson  and  Maclachlan  were  successful 
in  carrying  on  the  process  against  Wright,  and  decree  of  consignation  for  the  L.400  and 
L.  173  of  expenses  was  obtained  early  in  1812.  The  subjects  were  exposed  to  sale  in 
July  1812  by  Wright  at  L.700,  but  no  offerers  appeared.  With  a  decree  of  consigna- 
tion against  him,  and  an  unsaleable  property,  Wright,  in  order  to  obtain  a  surcease  from 
diligence,  conveyed  over  the  property  to  Macpherson  and  Maclachlan,  as  his  agents, 
wi^  a  power  of  sale.  I  am  not  inclined  to  suppose  that  this  was  taken  by  them  with 
any  fraudulent  view  to  acquire  it  themselves.  I  think  it  was  only,  and  in  the  natural 
coDise,  in  order  to  secure  a  sale  to  enable  them  to  recover  payment  for  the  pursuer  of 
his  debt  from  Wright.  On  16th  September  1812,  the  subjects  were  exposed  at  the 
upset  price  of  1^.500.  Three  offers  were  made — the  last  was  L.550.  Then  Eodger 
offered  L.560.  No  higher  bidder  apx)eared,  and  be  was  preferred,  with  entry  at  Martin- 
mas, when  the  price  was  payable,  with  interest  from  that  date.  Macpherson  and 
Maclachlan,  as  trust^isponees  of  Wright,  in  January  1815,  make  over  this  subject  to 
Rodger,  and  in  August  they  re-acquire  the  property  for  L.600.  They  further  state  that 
this  sum  did  not  discharge  the  debt  due  by  Wright  to  the  pursuer.  The  balance 
amounted  to  L.293,  for  which  they  led  an  adjudication  against  some  subjects  belonging  to 
Aikman,  who  was  also  liable  in  this  real  burden,  the  rents  of  which  they  have  accounted 
for,  or  are  ready  to  account  for  to  the  pursuer.  They  now  admit  that  they  are  willing 
to  hold  that  Bodger  was  merely  an  interposed  person  for  them,  and  that  they  are  to 
account  with  the  pursuer  as  if  a  third  party  had  purchased  and  paid  the  price  to  them, 
as  his  factors  and  commissioners,  and  that  the  price  was  sufficient  to  extinguish  Wright's 
debt.  But  the  pursuer  declines  to  admit  this,  and  maintains  that,  in  consequence  of 
Macpherson  and  Maclachlan  having  thus  purchased  this  subject,  they  are  in  law  pre- 
sumed to  have  made  it  for  the  pursuer's  behoof,  more  especially  if  they  did  so  with  his 
money  or  credit,  and  therefore  that  he  is  entitled  to  the  property  itself. 

I  regret  that  Macpherson  and  Maclachlan  used  any  such  blind  in  the  purchase  they 
made,  as  interposing  Eodger.  It  throws  a  great  suspicion  over  the  correctness  of  their 
conduct ;  and  I  think  their  further  correspondence  with  the  pursuer  does  not  take  off 
this  impression.  They  should  no  doubt  have  explained  the  whole  matter  to  the  pursuer. 
This  would  have  been  more  correct.  But,  be  that  as  it  may,  the  property  was,  in  1825, 
transferred  to  Maclachlan,  who,  being  now  dead,  is  represented  by  his  sisters,  the 
defenders  in  this  process,  raised  in  April  1844 — thirty-two  years  after  the  date  of  the 
sale.  Now  I  admit  as  much  as  any  one  can  do,  and  will  always  give  effect  to  it  where 
I  think  it  can  be  made  to  apply,  the  rule  of  our  law,  that  an  agent^  a  trustee,  or  an  inter- 
dictor,  cannot  acquire,  even  at  a  public  sale,  the  property  of  his  constituent  He  is 
bound  to  obtain  the  best  price  that  can  be  got  for  the  subject,  and  there  are  many  ways 
they  might  contrive  to  acquire  the  property  for  themselves  for  an  undervalue.  But 
what  was  the  character  of  Macpherson  and  Maclachlan  in  relation  to  this  property) 
They  had  a  [601]  conveyance  to  the  heritable  burden  over  it  from  the  pursuer,  for  pay- 
ment of  the  debt  he  owed  them,  and  it  was  said,  when  they  sold  the  subject,  they  were, 
on  this  account,  in  fact  trustees  for  themselves.  But  I  don't  proceed  on  that  ground. 
But  their  true  character  in  relation  to  this  property,  that  which  gave  them  the  right  to 
dispose  of  it^  was  that  they  were  disponees  of  Wright,  with  a  power  of  sale — 1st,  for  pay- 
ment of  the  expenses  of  the  disposition  and  management ;  2d,  of  the  real  burden,  interest, 
and  L.173  of  expenses ;  and  3d,  the  residue,  if  any,  was  to  be  paid  to  Wright.  Their 
duty  was  plain.  They  were  agents  for  Wright  in  regard  to  this  property,  and  bound 
to  aocoont  to  him  for  their  conduct  in  bringing  it  to  sale,  and  to  him  they  must  be 
leepomnble  for  due  fulfilment  of  the  power  entrusted  to  them  for  his  behoof.     No 
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doubt  tbey  bad  a  duty  aa  to  tbe  pursuer  also ;  for,  besides  being  interdictors,  factors,  and 
commissioners,  tbey  were  also  trust  disponees  of  tbis  real  burden.  Tbeir  dnty  was  to 
recover  it,  and  account  for  tbeir  recovery.  In  so  far  as  regards  tbe  pursuer,  tiiey  bad 
no  concern  witb  any  tbing  tbat  was  bis  property ;  tbey  were  not  entrusted  to  seU  any  of 
it ;  tbey  bad  only  commission  to  obtain  payment  of  tbe  real  burden.  But^  on  the  other 
band,  tbey  were  responsible  to  Wright  for  tbe  sale  of  tbis  property  as  bis  agents  and 
disponees.  Tbey  could  not,  I  think,  also  be  answerable  to  the  pursuer  as  proprietor  also 
of  tbe  same  subject,  when  tbis  was  not  bis  character,  and  all  bis  interest  in  it  was  as 
creditor  under  tbe  real  burden.  And  if  be  recovers  the  amount  due,  be  can  have  no 
further  claim  against  the  subject,  or  Wright^  or  the  defenders'  constituent  Wright 
may  have  a  title  and  interest  to  set  tbe  sale  aside,  as  bis  disponees  illegally  acquired  it 
for  themselves,  but  bow  the  pursuer  can  have  any  right  to  do  so,  unless  he  can  show 
tbat  tbe  sale  was  fraudulent^  and  at  an  undervalue,  I  don't  well  see.  But  Wright 
never  challenged  these  proceedings,  although  he  had  every  motive  to  do  so,  as  his  debt 
to  the  pursuer  was  not  paid  by  the  price  got,  and  another  property  was  carried  off  by 
Macpherson  and  Maclachlan  for  tbe  pursuer,  which  no  doubt  Wright  would  have  resisted 
if  he  could ;  and  both  be  and  Aikman  bad  an  interest  to  maintain,  and  would  have 
maintained,  that  Wright's  property,  if  duly  sold,  would  have  paid  the  whole  debt,  and 
Aikman  would,  at  all  events,  have  claimed  relief  ^om  Wright 

To  end  this  discussion,  tbe  defenders  proposed,  in  the  Outer-House,  to  give  credit 
for  tbe  full  amount  of  debt  which  tbe  pursuer  could  claim  from  Wright,  as  if  the  pro- 
perty had  yielded  that  sum — the  full  amount  of  his  demand  against  Wright — ^all  that 
be  could  have  received  if  tbe  subject  had  been  sold  to  a  third  party,  and  for  a  price 
exceeding  the  amount  of  it  I  think  this  satisfies  all  the  interest  be  has  in  this  property 
of  Wright's.  He  had  no  further  claim,  and  must  have  been  satisfied  with  this  at  the 
time, — and  I  think  his  right  goes  no  further  now, — that  be  cannot  claim  the  property, 
especially  when  coupled  witb  tbe  further  offer  made  by  the  last  minute,  to  ebow  that 
the  subject  was  purchased  with  Maclachlan  and  Macpherson's  own  money,  and  not  with 
the  money  of  the  pursuer.  More  especially  ought  it  to  be  so,  when  Wright  entirely 
acquiesced  in  what  they  did,  and  incurred  an  obligation  to  Aikman,  which  would  have 
made  him  challenge  tbeir  proceedings  if  be  had  not  been  satisfied  that  the  full  value 
was  got ;  and,  moreover,  when  tbis  process  has  been  brought  at  tbe  distance  of  so  many 
years,  which  is  a  very  important  circumstance,  and  not  against  the  original  party,  but 
his  representatives,  which  is  also,  I  think,  material. 

I  am,  therefore,  for  limiting  the  further  procedure  in  tbis  cause  to  the  count  and 
[602]  reckoning  as  to  tbe  state  of  tbe  accounting  between  tbe  pursuer  and  MTherson 
and  Maclachlan. 

Lord  Mongrbiff. — Tbis  case  is  materially  changed  since  tbe  Lord  Ordinary's  inter- 
locutor. Up  to  the  date  of  tbat  jud^ent  the  defenders  bad  resolutely  denied,  or  refused 
to  admits  tbat  tbe  sale  of  the  property  stated  to  be  to  Rodger,  was  not  a  real  sale  to  a 
person  of  that  name ;  that  the  disposition  to  that  person,  and  tbe  reconveyance  by  him  to 
Maclachlan  and  MTberson,  were  not  real  transactions ;  and  that  there  was  any  disguise 
whatever  in  these  proceedings.  But  it  now  stands  admitted,  by  the  minute  put  in,  that 
all  these  things  were  merely  colourable ;  and  that  the  property,  having  been  exposed  to 
sale  by  Maclachlan  and  MTherson,  under  the  powers  which  they  possessed  as  trustees 
under  tbe  deed  of  Wright,  but  as  trustees  also  and  interdictors  and  agents  for  the  pursuer 
Gillies,  was  purchased  by  them,  Maclachlan  and  MTherson,  themselves ;  from  which  it 
must  be  concluded,  tbat  all  the  indirect  proceedings,  otherwise  useless  and  expensive, 
were  taken  for  the  sole  purpose  of  concealing  tbe  reality  of  tbe  transaction. 

By  making  this  admission,  and  then  maintaining  that  there  is  no  case,  even  of 
relevancy,  for  supporting  the  conclusions  of  the  declarator,  tbe  defenders  desire  to  with- 
draw from  tbe  case  all  the  facts  which  demonstrate  that  there  was  unfair  dealing  in  the 
proceedings  of  tbeir  constituents  in  regard  to  tbe  pursuer  Gillies.  I  think  that,  though 
the  admission  supersedes  a  material  part  of  the  Lord  Ordinary's  interlocutor,  and  brings 
tbe  cause  at  once  to  tbe  ulterior  issue  in  tbe  declaratory  conclusions  of  the  summons, 
the  just  and  true  inference,  from  the  facts  thus  admitted,  and  tbe  previous  denial  or 
refusal  to  admit  them,  is,  that  the  defenders  have  been  under  a  perfect  conviction  that 
tbeir  constituents  acted  in  all  they  did  in  tbe  full  consciousness  that^  in  the  position  in 
which  they  stood,  they  could  not  legally  or  honestly  take  the  property,  and  hold  it  as 
ihey  did,  as  a  purchase  to  themselves  individually ;  but  that,  if  all  had  been  laid  open 
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and  above  board,  the  transaction  must  either  have  been  regarded  as  no  real  sale,  in  which 
case  the  property  would  have  remained  with  them  as  trustees  for  Gillies,  or  otherwise 
as  a  purchase  for  behoof  of  Gillies,  in  which  case  also  they  could  hold  it  only  as  trustees 
for  him. 

In  this  state  of  the  case,  however,  I  had  not  understood  that  we  were  now  called 
upon  to  form  a  judgment  upon  the  whole  cause.  For  one,  I  should  have  been  rather 
unwilling  to  do  so ;  because  I  am  strongly  impressed  with  the  belief  that,  if  the  facts 
were  investigated,  many  of  the  assuinptions  which  are  now  made  in  the  argument  would 
be  altogether  removed,  or  very  greatly  modified.  I  understand  the  material  question 
now  to  be,  whether  there  is  a  relevant  case  stated  in  point  of  averment  by  the  pursuer. 
Tet  I  do  not  differ  in  principle  from  the  result  of  the  Lord  Justice-Clerk's  opinion. 

The  pursuer's  case  seems  to  be  this :  That  M'Lachlan  and  MTherson,  being  not 
only  the  pursuer's  agents,  but  his  interdictors  and  trust-assignees,  and  specially  employed 
to  make  effectual  the  real  burden  which  his  mother  had  attached  to  the  property,  in  the 
title  which  vested  it  in  Wright^  had  in  these  characters  obtained  decree  against  Wright 
for  the  principal  and  interest  of  the  debt,  and  had  thereafter,  whilst  still  acting  in  the 
same  characters,  obtained  a  trust-disposition  from  Wright,  with  power  to  sell  the  property 
for  the  purposes  specified  in  the  deed,  and  by  which  it  was  also  agreed  that  a  sum  of 
L.17d  should  be  paid  as  expenses;  that  thus  acting  as  trustees  for  Gillies,  and  under 
all  the  other  responsibilities  [503]  attaching  to  them,  they  effected  what  the  defenders 
state  to  have  been  a  valid  sale  of  the  property,  but  became  themselves  the  purchasers, 
the  price  being  satisfied  by  Gillies's  money,  consisting  of  the  debt  due  by  Wright,  and 
then,  by  a  circuitous  course,  made  a  title  in  themselves  individually,  and  at  last  in 
Maclachlau  alone ;  that  they  immediately  entered  into  possession,  and  levied  the  rents 
from  1812  downwards — and  all  this  without  having  rendered  any  account  to  the  pursuer, 
or  having  at  all  disclosed  to  him  the  real  nature  of  the  proceedings.  And  then  the 
pursuer  says,  in  point  of  law,  that,  situated  as  Maclachlan  and  Macpherson  were,  they 
had  no  right  to  make  such  a  purchase  for  their  own  behoof ;  and  that^  though  he  may 
be  liable  to  account  with  them  for  any  debt  that  can  be  shown  to  have  been  truly  due 
by  him  to  them,  the  property  must  be  considered  as  having  been  held  for  his  benefit, 
and  the  defenders  must  account  for  all  the  rents  drawn  from  it  during  the  possession  of 
their  constituents. 

The  defenders'  counsel  tried  to  drive  this  into  a  great  dif&culty,  by  saying,  that 
pursuer  must  either  say  that  there  was  a  valid  sale  or  not ;  and  that  if  he  says  there 
was  no  valid  sale,  the  consequence  is,  that  the  interest  must  revert  to  Wright  or  his 
representatives.  One  short  answer  to  this  is,  that  the  defenders  are  not  entitled  to 
state  such  a  plea,  having  put  their  case  in  the  record  on  the  ground  that  there  was  an 
effectual  sale  and  purchase.  But,  independently  of  this,  the  defenders  have  forgot  that 
Maclachlan  and  Macpherson  got  the  disposition  from  Wright  distinctly  on  account  of 
the  interest  of  Gillies,  and  as  his  interdictors,  trustees,  and  agents ;  and  that  if  the 
pursuer  were  still  to  insist  in  the  reductive  conclusions  of  the  summons,  and  decree  of 
reduction  were  to  be  pronounced,  the  consequence  would  not  be  that  the  property  fell 
back  to  Wright,  but  that  it  fell  back  into  the  possession  of  Maclachlan  and  Macpherson, 
as  trustees  for  the  pursuer,  or  of  the  pursuer  himself,  with  the  full  power  of  sale  remain- 
ing, and  a  very  strict  if  not  penal  liability  of  accounting  by  them  to  him  for  the  rents 
levied  and  appropriated  by  Maclachlan  and  Macpherson  on  a  false  title.  And  when  the 
defenders  allege  that  all  this  is  to  be  set  aside  by  their  mere  statement  of  an  account 
made  up  by  themselves,  as  sufficient  to  liquidate  the  pursuer's  debt  at  the  time,  and 
exclude  all  inquiry  into  their  intromissions,  it  is  manifest  to  me  that  this  is  not  an 
argument  to  prove  irrelevancy  in  the  pursuer's  case,  but  an  attempt  to  anticipate  the 
result  of  it  in  evidence  on  the  merits.     It  rather  proves  the  relevancy  of  it. 

Now,  in  this  state  of  the  case,  I  should  perhaps  have  been  satisfied  if  the  case  had 
been  sent  for  investigation  on  the  disputed  facts,  and  a  full  exposure  of  the  accounts, 
before  the  Court  decided  on  any  part  of  the  law  applicable  to  it.  But  as  the  defenders, 
when  the  option  was  put  before  them,  declined  to  accede  to  this,  and  have  insisted  on 
the  case  being  discussed  on  the  question  of  relevancy,  I  have  no  difficulty  in  coming  to 
a  judgment  on  that  matter  of  law. 

I  am  of  opinion,  generally,  that  there  is  in  this  record  matter  relevant  for  supporting 
the  conclusions  of  the  summons  of  declarator ;  and  were  that  the  opinion  of  the  rest  of 
the  Courts  I  should  perhaps  be  satisfied  with  a  general  finding  to  that  effect.    I  do  not 
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think  that  we  have  now  to  decide  a  merely  abstract  question  of  law.  I  consider  this 
case  as  extremely  special,  and  far  removed,  by  the  peculiar  position  in  which  Maclachlan 
and  Macpherson,  and  the  pursuer,  were  relatively  placed,  and  the  palpably  fraudulent 
disguises  put  on  the  transactions,  from  every  case  of  abstract  competency  of  making 
such  a  purchase  in  other  circumstances.  But,  nevertheless,  yet  always  with  reference 
to  the  particular  case  before  [604]  us,  if  it  be  necessary,  I  am  prepared  now  to  affirm 
the  first  plea  in  law  for  the  pursuer  in  the  record.  It  is,  perhaps,  rather  abstract  for 
such  a  case ;  and  if  we  may  go  on  the  state  of  the  facts  as  already  disclosed,  I  should  be 
ready  to  find  in  terms  of  the  fifth  plea  in  law. 

Being  prepared  to  find  the  case  relevant,  and  to  concur  in  a  remit  before  answer  on 
the  merits  otherwise,  I  hardly  think  it  expedient  to  go  much  into  those  merits  as  they 
now  appear,  though  I  have  fully  considered  all  that  has  been  put  before  us.  But  I 
must  advert  to  the  general  cast  of  the  plea  of  the  defenders,  and  the  way  in  which  they 
assume  the  facts  for  supporting  it. 

They  say  that  there  was  a  sale  of  this  property ;  that  the  pursuer  had  only  a  claim 
for  an  heritable  debt ;  that  Maclachlan,  &c.,  placed  the  whole  price  to  his  credit ;  and 
that  they  have  offered  to  pay  up  to  him  the  whole  debt,  principal,  interest^  and  expenses ; 
and  that  this  is  all  that  he  can  ask. 

But  I  must  observe,  1.  That  this  might  have  been  very  plausible,  at  least,  if  such  a 
thing  had  been  done  in  1812,  with  a  full  disclosure  to  the  pursuer  of  the  exact  position 
of  the  matter.  It  is  a  very  different  thing  to  be  proposed  now,  after  many  years,  when 
the  defenders  find  themsdves  pressed  by  the  very  relevant  allegations  in  this  record. 
2.  That  it  may  reasonably  be  a^ed.  Why  do  they  now  make  such  a  proposal  f  If  their 
constituents  made  an  honest  and  fair  purchase  of  the  property,  and  if  fidl  the  price  was 
fairly  applied  for  the  benefit  of  the  pursuer,  and  if  their  law  were  right,  that  this  was 
legal  and  competent  administration,  Why  should  an  offer  be  made  which,  to  the  promise 
of  the  ear  at  least,  imports  a  great  deal  more  to  be  granted  than  the  pursuer  has  any 
right  to  1  To  my  mind,  the  object  of  such  a  concession,  as  it  is  not  to  stop  the  account- 
ing, is  simply  to  avoid  the  investigation  and  ultimate  decision  of  the  case  on  its  real 
merits,  as  stated  in  the  sunmions  and  record.  But,  3.  What  is  the  case  presented  by 
the  defenders  1  There  was  no  actual  sale,  no  change  of  hands,  and  no  payment  of  a 
price.  It  is  but  a  juggle  of  figures  in  the  books  of  Maclachlan  and  Macpherson.  They 
make  up  an  account  in  their  books  against  the  poor  pursuer,  their  mandatory,  ward,  and 
employer — all  the  time  a  common  soldier  in  the  army  in  Spain,  and  with  no  information 
but  by  letters  from  them,  which  misrepresented  the  state  of  the  case ;  and,  after  having 
duly  pondered  the  devices  for  bringing  round  the  title  as  purchasers  into  their  own 
persons,  they  place  to  his  credit  L.564,  as  the  price  of  the  subject  obtained  at  the 
assumed  sale.  But  not  one  farthing  was  paid  any  way ;  and  this  crediting  is  neutralized 
by  an  account  made  up  at  their  own  hands,  never  rendered  to  the  pursuer,  and  with 
difficulty  obtained  in  this  process  many  years  after.  The  sum  so  described  as  the  price 
was  not  nearly  sufficient  to  pay  the  debt  due  by  Wright.  By  their  own  account,  in  the 
deed  which  constitutes  Maclachlan's  title,  L.293,  6s.  3d.  of  that  debt  was  still  unsatisfied. 
How  can  it  possibly  be  maintained,  that  the  agents,  interdictors,  and  trustees  of  the 
pursuer,  so  selling  for  his  behoof,  and  so  purchasing  from  themselves,  could  legally  take 
and  hold  the  property  as  their  own,  while  the  debt^  in  virtue  of  which  alone  they  had 
got  the  title,  remained  unpaid)  If  all  else  were  clear,  it  is,  to  my  mind,  a  thing 
impossible,  either  in  law  or  fair  dealing. 

The  defenders  say  that  the  purchase  could  not  be  made  with  the  pursuer's  money, 
because  they  had  no  money  of  his  in  their  hands.  Had  they  not  1  How,  then,  did  they 
put  the  whole  alleged  price  to  his  credit )  He  paid  for  it  by  just  so  much  of  the  heritable 
debt  as  the  price  amounted  to.  And  this  is  all  the  clearer,  [505]  if  it  were  true  that 
the  subject,  taken  at  that  price,  was  applied  to  pay  an  assumed  debt  due  by  him  to  the 
defenders'  authors. 

But  it  is  really  not  so.  At  the  date  of  the  sale,  the  debt  due  by  Wright  to  the 
pursuer  was  nearly  L.700,  and  all  the  debt  due  by  the  pursuer  to  them,  even  by  their 
own  unsettled  and  unrendered  account,  was  little  more  than  L.250 ;  and  even  that  sum 
comprehended  very  large  sums — at  least  L.  11 5— of  accounts  of  business  never  rendered 
and  wholly  unsettled. 

I  may  not  be  precisely  accurate  in  these  things.  The  investigation  will  show.  Bat 
very  clear  it  is,  tluit  there  is  enough  in  the  ex  facie  appearance  of  the  accounts  to  show 
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that  the  idea  of  meeting  the  fact  averred — that  the  purchase  was  made  with  the 
puisaer'a  money — ^by  saying  that  he  owed  as  much  or  more  to  Maclachlan  and 
Macpherson,  is  a  mere  coloor,  which  cannot  be  sustained  as  a  reality  to  exclude  a 
finding  on  the  relevancy  of  the  case. 

The  sale  was  made  in  September  1812.  When  the  entry  to  the  pursuer's  credit 
was  made  in  the  books,  nobody  can  tell  till  the  books  are  examined ;  but,  as  it  stands, 
it  is  not  till  May  15,  1813.  At  that  time,  the  account,  as  made  up,  brings  out  a  balance 
against  the  pursuer  of  L.169,  8s.  6d.  But  how  is  it  made  up?  It  includes  L.299  of 
aocoonts  of  business  to  Maclachlan  and  Macpherson  themselves,  wholly  unsettled,  and 
never  rendered.  It  includes,  also,  L.241  of  business  accounts,  said  to  have  been  paid 
to  Mr.  Lang,  for  processes  with  Wright.  And  may  it  not  reasonably  be  asked,  were 
those  trustees  and  interdictors  entitled  to  take  an  advantageous  purchase  to  themselves, 
while  they  left  the  expenses  paid  to  Mr.  Lang  in  the  struggle  to  make  the  heritable 
debt  effectnal  to  stand  as  a  charge  in  their  own  accounts  against  the  pursuer  ?  Ought 
they  not,  so  far  as  not  satisfied  by  the  L.173,  to  be  paid  from  the  rents  subsequently 
received  from  the  property  by  them  1 

Finally,  the  account,  at  15th  May  1813,  bears  a  sum  of  L.75,  17s.  4d.  of  periodical 
interest,  which,  if  at  all  charged  on  the  accounts  of  business,  was  so  far  not  competent 
according  to  the  established  rule  of  law — these  accounts,  confessedly,  never  having 
been  rendered. 

When  these  accounts  have  been  duly  examined,  it  is  manifest  that  the  idea  of  the  pur- 
chase having  been  made  with  any  money  of  the  defender's  constituents  will  entirely  vanish. 

It  is  one  remarkable  feature  in  tiiis  cause,  that,  while  the  defenders  confess  the 
proceedings  to  have  been  in  a  great  measure  simulate,  they  cling  to  the  title  apparently 
obtained,  as  having  carried  important  advantages  to  their  constituents.  Why  should  it 
be  so,  if  all  was  fair  t  And  if  it  was,  why  should  the  disguise  have  been  assumed,  and 
80  long  maintained  I 

The  defenders  are  very  anxious  to  put  forward  the  interest  of  Wright,  or  his  repre- 
eentatives,  as  a  bar  to  the  pursuer.  If  it  were  so,  why  are  they  not  here  ?  Do  the 
defenders  propose  to  call  them,  and  to  render  justice  to  them,  or  to  raise  a  competition 
between  them  and  the  pursuer?  There  is  no  such  case  here.  The  debt  of  the  pursuer 
was  not  nearly  paid  by  the  sale.  He  had  still  a  right  to  hold  the  property ;  and,  as  I 
conceive  that  it  could  only  be  legally  acquired  by  his  trustees  and  interdictors  for  his 
behoof,  I  am  of  opinion  that  the  accounting  between  these  parties  can  only  proceed  on 
that  footing.  If  the  representatives  of  Wright  have  any  claim  against  the  pursuer,  it 
will  be  time  enough  to  consider  it  when  it  shall  be  legally  advanced. 

[506]  LoBD  CooKBUBN. — I  am  of  opinion  that  the  Lord  Ordinary's  interlocutor,  in 
so  &r  as  it  sustains  the  relevancy  of  the  action,  even  against>the  defenders'  offer,  is  well 
founded;  and  that  we  are  now  enabled  to  go  a  good  deal  further  in  that  direction. 
There  is  such  a  mass  of  circumstances — some  of  which  are  not  yet  proved,  and  some  not 
relevant — that  it  is  proper  to  state  precisely  upon  what  this  opinion  rests. 

Messrs.  Maclachan  and  Macpherson  stood  towards  the  pursuer  in  the  most  delicate 
possible  position.  He  was  an  ignorant,  and,  as  they  knew,  a  weak  man — they  were 
skilfol  l4;al  practitioners.  He  was  absent — they  were  on  the  spot.  They  were  his 
agents,  his  factors,  and  his  interdictors.  No  man  could  have  a  stronger  legal  claim  on 
the  pore  and  correct  services  of  another  than  this  common  soldier  had  on  these  two 
attorneys. 

There  was  a  property  that  recently  before  had  been  his.  The  defenders  say  that  it 
had  ceased  to  be  Mb,  and  that  he  had  only  a  sum  of  money  secured  over  it ;  and,  upon 
this  statement,  they  having  bought  the  property,  insist  that,  provided  they  pay  him  the 
debt,  they  are  entitled  to  keep  it,  however  valuable,  to  themselves.  He,  on  the  contrary, 
m^n^ina  that,  in  the  ciicumstances  in  which  he  and  they  stood,  they  were  not  entitled 
to  acquire  it  for  themselves ;  or,  at  least,  that  whatever  profit  they  have  made,  or  may 
make  by  it,  belongs  to  him. 

I  think  that  this  plea  is  the  one  that  is  well  founded. 

Whether  his  interest  in  the  property  was  that  of  the  mere  holder  of  a  security  over 
it,  or  whether  his  right  of  ownership  had  revived  by  the  failure  to  pay  the  debt  with 
which  it  was  burdened,  is  a  question  that  we  need  not  at  present  decide.  The  Lord 
Oidinaiy  thinks  that  the  pursuer  had  again  become  the  proprietor.  If  this  be  doubtful, 
there  can  be  no  doubt  whatever  that  the  pursuer  had  at  least  a  fair  claim  to  the  property. 
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Now,  carryiDg  this  case  no  further  than  this,  aad  holding  him  to  have  only  that  claim, 
which  the  Lord  Ordinary  thinks  a  sound  one,  what  did  his  agents,  intetdictorSi  and 
factors,  who,  as  such,  were  boond  to  promote  his  interests,  do  1 

They  bought  the  property  covertly.  They  made  it  appear  as  if  a  person,  Rodger, 
had  bought  it  for  himself ;  and  the  pretence  that  this  person  is  the  purchaser  is  kept 
up  even  in  the  record  before  us.  It  is  only  lately  that  it  has  been  confessed  that  tlus 
was  all  a  misrepresentation,  and  that  the  purchase  was  made  by  means  of  Rodger  for 
themselves,  for  their  own  behoof.  This  deceit  will  certainly  not  of  itself  make  them 
liable  now  ;  and  its  extreme  folly  ought  not  even  to  be  made  to  press  more  heavily  than 
is  necessary  against  their  representatives.  But  it  is  put  only  to  its  natural  and  legitimate 
use,  when  it  is  only  employed  as  evidence  that  they  themselves  were  conscious  that  they 
could  only  acquire  for  their  constituent. 

And  their  consciousness  was  well  founded.  I  do  not  say  that  a  person  in  the  posi- 
tion of  a  trustee  for  a  real  creditor  can  never  acquire  the  estate  over  which  the  debt  is 
secured,  on  his  own  account.  Whether  this  be  the  law  or  not^  we  have  no  occasion  at 
present  to  determine ;  because,  assuming  it  to  be  the  law,  still  there  are  two  objections 
to  the  course  pursued  by  the  trustee  here. 

In  the  first  place,  they  had  no  right  to  decide  that  their  client  was  only  a  real  creditor, 
when  they  knew,  and  ought  to  have  known,  that  his  claim  might  be  at  least  strongly 
urged  as  of  a  much  higher  character. 

[607]  In  the  second  place,  they  did  not  pay  for  the  purchase  with  their  own  money, 
but'  what  must  be  held  to  have  been  his.  lliey  only  profess  to  have  paid  with  their 
own  money,  by  saying  that  their  client  owed  them  a  debt  for  professional  business,  and 
that  they  at  the  time  gave  him  credit  in  their  books  for  this  debt.  This  operation  they 
represent  as  equivalent  to  their  taking  their  money  out  of  his  pocket,  and  then  paying 
it  as  their  own ;  or  as  if  they,  having  got  the  debt  liquidated  by  a  bill,  had  given  this 
bag  of  money  to  the  seller.  Now,  if  they  had  got  their  professional  account  taxed,  or 
its  amount  ascertained  in  any  legal  way,  and  had  obtained  the  consent  of  their  client 
that  it  should  be  paid  in  this  form,  and  had  actually  paid  the  price,  the  proceeding  might 
have  been  correct.  But  they  did  none  of  these  things.  The  amount  of  their  debt  had 
not  been  taxed ;  the  client  had  not  been  told  what  it  was ;  he  had  not  been  asked  to 
pay  it ;  he  had  not  consented  to  let  it  be  paid,  by  his  being  struck  out  of  their  books, 
and  thus  enabling  them  to  acquire  the  property  for  themselves ;  in  point  of  fact^  there 
was  no  payment  made  to  the  seller  whatever.  The  whole  substance  of  the  proceeding 
was,  that^  under  pretence  of  a  sale,  they  pretended  to  deduct  a  part  of  the  debt  due 
by  him  to  them,  and  then  took  the  property  to  themselves.  In  these  circumstances,  I 
look  upon  the  price  as  having  truly  been  paid  with  his  money ;  and  if  this  be  held  to 
be  the  fact,  they  must»  of  course,  account  to  him  for  what  his  money  acquired. 

This  is  the  only  conclusion  I  can  arrive  at,  even  if  it  be  assumed  that  they  reaUy  did 
extinguish  his  debt»  or  part  of  it,  to  them.  But  I  am  satisfied  that  they  did  not  Their 
books  seem  to  bear  that,  at  the  time  of  the  purchase,  they  gave  him  credit  for  the  debt 
due  to  them.  If  this  be  the  real  import  of  the  entry,  it  was  only  a  nominal  proceeding ; 
because,  two  years  thereafter,  we  have  a  letter  from  them,  (27th  August  1814,)  in  which 
they  intimate  to  him  that  "  our  account  is  stiU  unpaid,  which  you  must  allow  is  a  very 
great  hardship,  after  eight  years'  hard  work." 

In  these  circumstances,  I  do  not  think  that  they  satisfy  his  legal  claims  by  merely  offer- 
ing to  pay  whatever  demand  he  may  have  against  them  as  an  heritable  creditor.  The  mean- 
ing of  this  offer  is,  that  they  shall  pay  any  balance  that  nu^y  be  due  on  an  adjustment  of 
their  mutual  accounts ;  but  that  they  are  to  keep  the  property,  whatever  its  value  beyond 
this  balance  may  be.  This  is  a  result  which  neither  equity  nor  law  will  permit.  The 
purchase,  in  so  far  as  it  has  proved  profitable,  must  be  held  to  have  been  made  for  his 
behoof.  No  party  stands  now  between  it  and  him  except  them ;  and  this  is  a  position 
which  they  are  not  entitled  to  occupy. 

Lord  Monobbiff. — On  the  whole,  though  my  impression  was  rather  for  a  genend 
finding  of  relevancy,  I  am  ready  to  concur  in  such  a  judgment  as  your  Lordship  and 
Lord  Cockbum  propose,  as  I  fully  agree  in  the  principles  and  grounds  stated  for  coming 
to  that  conclusion. 

The  Court  then  pronounced  this  interlocutor ; — "  In  respect  of  the  altered  state  of 
the  cause  since  it  was  before  the  Lord  Ordinary,  recal  the  interlocutor  reclaimed  against ; 
and  having  considered  the  cause,  with  the  admission  contained  in  the  minute  (of  22d 
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January,)  find  that,  in  the  circumstances,  as  now  admitted  and  proved,  the  right  to  the 
property  in  question  must  be  held  as  acquired  by  Maclachlan  and  Macpherson  at 
[608]  Martinmas  1812,  for  the  benefit  of  the  pursuer,  if  he  chose  to  take  the  same,  in 
payment  of  the  real  burden  and  debt  which,  at  the  estimated  value  at  which  the 
property  was  acquired,  was  not  paid  up  and  extinguished ;  and,  in  respect  the  pursuer 
now  claims  the  property,  find  that  the  defenders,  as  the  heirs  and  representatives  of  the 
late  Hugh  Maclachlan,  must  now  convey  over  the  same  to  the  pursuer,  on  the  issue  of 
the  accounting,  or  at  such  period  thereof  as  the  Court  may  direct ;  and  find,  declare, 
and  decern  in  terms  of  the  declaratory  conclusions  as  to  the  said  property  contained  in 
the  summons  of  reduction  and  declarator,  and  as  to  the  rents,  maills,  and  duties  of  the 
said  subjects ;  and  further,  remit  the  process  and  productions  to  Mr.  William  Moncreiff, 
accountant)  to  examine  into  and  report  upon  the  state  of  accounts  hinc  inde  between  the 
pursuer  and  the  company  of  Macpherson  and  Maclachlan,  from  the  commencement  of 
the  actings  of  the  latter  for  the  former,  until  the  alleged  sale  of  the  property  conveyed 
to  them  by  Wright  to  William  Eodger  in  1812,  mentioned  on  record,  and  to  exhibit 
the  exact  state  of  the  debt  of  the  one  to  the  other  as  at  that  date,  or  of  the  alleged 
claims  of  the  one  against  the  other ;  and  further,  to  examine  and  report  upon  the  state 
of  the  accounts  between  these  parties  hine  inde  after  that  period  to  the  present  time, 
without  including,  in  the  first  instance,  the  rents  or  proceeds  of  the  said  property 
acquired  by  Macpherson  and  Maclachlan  in  1812  ;  and  further,  to  prepare  a  report  and 
states,  exhibiting  the  extent  and  amount  of  Macpherson  and  Maclachlan's  intromissions, 
as  well  those  of  the  defenders,  as  their  successors  with  the  said  property,  from  Martinmas 
1812,  stating  all  their  necessary  meliorations  and  counter  claims,  and  giving  them  credit 
for  such  as  appear  to  him  to  be  properly  instructed,  and  to  be  proper  items  to  enter 
such  account,  and  reporting  separately  on  such  as  are  not  of  that  character,  with  power 
to  the  accountant  to  direct  any  law-accounts  to  be  taxed  they  claim  credit  for :  And 
further,  grant  commission  to,  and  empower  the  said  William  Moncreiff  to  take  all  proof, 
by  deposition  of  witnesses,  or  recovery  of  writings,  which  either  party  may  adduce  in 
support  of  their  several  averments  on  the  record  of  this  action,  so  far  as  that  may  now 
be  necessary ;  and,  for  this  purpose,  grant  proof  and  conjunct  probation  piv  ut  de  jure 
to  the  pursuer  and  defenders  in  support  of  their  averments,  with  power  to  the  said  Mr. 
William  Moncreiff,  in  preparing  his  report,  to  take  into  view  such  parts  of  the  proof  as 
he  may  think  bear  upon  the  states  of  accounts  which  he  is  to  prepare  :  Further,  authorise 
and  empower  the  accountant  to  call  for  such  additional  documents  and  vouchers  as  may 
still  appear  necessary  to  throw  light  on  the  transactions  condescended  on  in  the  record, 
or  on  any  of  the  charges  of  Macpherson  and  Maclachlan,  and  others,  relative  to  the 
property  libelled  on  ;  and,  in  particular,  authorise  the  accountant  to  call  for  the  whole 
writs  specified  by  the  pursuer  in  the  schedule  No.  94  of  process,  together  with  such 
other  writs  and  vouchers  as  may  be  necessary  in  the  accounting :  Grant  diligence,  &c. : 
JFind  the  pursuer  entitled  to  the  expenses  incurred  by  him  in  the  proceedings  and  dis- 
cussion in  Court  since  the  date  of  the  Lord  Ordinary's  interlocutor  reclaimed  against, 
and  also  in  the  proceedings  and  discussion  before  the  Lord  Ordinary  since  the  closing  of 
the  record :  Appoints  an  account^  &c. ;  re-  [609]  -serving  the  question  of  expenses  quoad 
uUra  until  the  further  disposal  of  the  cause." 
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Andrew  Young  Aitken  and  Others,  Appellants. — Mae/arlane. 

Thomas  and  William  Stock  and  Others,  Respondents. — Inglis. 

Bankruptcy — Sequestraiion — StcU,  2  and  3  Vict  c,  41,  §  11 — GompoeUion, — Where,  at 
the  meeting  for  deciding  upon  an  offer  of  composition  made  by  the  bankrupt  in  a 
sequestration,  a  creditor,  a  son  of  the  bankrupt,  claimed  to  vote  in  respect  of  a  debt 
which  was  stated  in  the  oath  to  have  arisen  from  money  advanced,  and  goods  sold  to 
the  bankrupt,  and  which  was  supported  merely  by  a  written  acknowledgment  from 
him,  without  any  accounts  or  other  vouchers  being  produced ;  Held,  1.  That  this 
daim  was  not  sufficiently  vouched  to  entitle  the  creditor  to  vote ;  2.  That  he  was  not 
entitled  subsequently  to  support  his  claim  to  vote  by  the  production  of  additional 
evidence. 
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At  the  general  meeting  of  creditors  for  the  election  of  a  trustee  on  the  sequestrated 
estate  of  William  Aitken,  merchant  and  commission  agent  in  Glasgow,  an  offer  of  com- 
position of  6d.  in  the  pound  was  made  hy  the  hankrupt,  and  entertained  by  the  creditors 
for  future  consideration.  At  the  meeting  of  creditors  held  after  the  bankrupt's  examina- 
tion, a  vote  was  come  to  upon  this  offer.  The  result  of  the  decision  of  the  creditors 
came  to  depend  upon  whether  the  votes  of  two  sons  of  the  bankrupt^  Andrew  Toong 
Aitken,  and  Hugh  Aitken,  who  had  voted  for  the  approval  of  the  composition,  were 
good  votes  or  not. 

The  affidavit  of  Andrew  Toung  Aitken  set  forth, — "  That  William  Aitken,  merchant 
and  commission  agent  in  Glasgow,  was,  at  the  date  of  his  sequestration,  and  still  is, 
justly  and  truly  indebted  and  owing  to  the  deponent^  the  sum  of  L.1793  sterling,  for 
cash  advanced  for,  and  on  account  of,  the  said  William  Aitken,  and  goods  sold  him, 
conform  to  his  acknowledgment  therefor,  to  the  deponent,  dated  10th  February  1844, 
herewith  produced  and  referred  to.  Depones,  That  no  part  of  the  said  sum  has  been 
paid  or  compensated." 

The  acknowledgment  referred  to  was  in  these  terms : — 

"  OUugaw,  10th  February  1844. 
"  Mr.  Andrew  Y.  Aitken. 

"Dear  Son — We  have  this  day  adjusted  the  sum  I  owe  you  connected  with  the 
losses  I  sustained  through  John  Marshall,  Mackay  Brothers,  James  Watt  &  Co.,  and 
others,  and  find  that  the  sums  paid  by  you  and  your  brother  Hugh  for  me,  and  goods 
sold  to  me,  connected  with  [610]  said  losses,  amount  to  L.3553,  your  proportion  of 
which  is  L.179d,  which  I  owe  you. — ^I  am  your  affectionate  father, 

(Signed)  "William  Aitebn." 

The  sum,  in  respect  of  which  Hugh  Aitken,  the  other  son,  claimed  to  vote, 
amounting  to  L.1760,  was  supported  by  an  affidavit  and  acknowledgment  in  tiie 
same  terms. 

The  creditors  who  had  voted  for  the  rejection  of  the  offer  of  composition,  objected  to 
the  votes  of  these  parties,  in  respect  that  no  proper  voucher  for  the  cash  advanced,  or 
account  of  the  goods  sold,  had  been  produced,  and  that  the  acknowledgment  was 
unstamped,  and  not  probative. 

The  Sheriff,  upon  appeal,  found  {inter  alia)  that  the  bankrupt's  offer  of  composition 
had  not  been  assented  to  by  nine-tenths  in  value  of  the  creditors  present  at  the  meeting, 
holding  that  "  the  objection  is  fatal  to  each  of  these  (the  above)  votes,  that  whilst  the 
oaths  bear  that  the  claim  is  '  for  cash  advanced  for,  and  on  account  of,  the  bankrupt, 
'  and  goods  sold  him,'  no  copy  of  any  account  current  is  produced,  or  other  vouchers, 
except  a  simple  acknowledgment  of  the  debt  by  the  bankrupt. 

Andrew  Young  Aitken  and  certain  other  creditors  who  had  voted  for  the  approval 
of  the  offer  of  composition,  presented  a  note  of  appeal  to  the  Court,  praying  Uiat  it 
should  be  found  that  the  offer  had  been  duly  assented  to  by  creditors  of  the  requisite 
amount  in  number  and  value ;  or  otherwise  to  allow  the  appellants  a  further  opportunity, 
if  necessary,  of  instructing  their  claims. 

The  appellants  pleaded ; — 

That  they  had  produced  sufficient  prima  facie  evidence  of  their  claim  to  satisfy  the 
requirement  of  the  11th  section  of  the  Bankrupt  Statute.  Should  it  be  held  that  this 
was  not  sufficient^  they  were  entitled  still  to  support  it^  by  the  production  of  the  further 
evidence  of  the  accounts  and  vouchers. 

The  respondent  pleaded ; — 

That,  at  the  time  at  which  the  appellants  voted,  they  were  not  qualified  under  the 
statute  to  vote,  and  they  were  not  entitled  subsequently  to  supplement  the  proof  of 
their  debt.^ 

Lord  Justios-Clbbk. — ^The  Sheriff  is,  I  think,  right.  A  great  deal  of  opposite 
inference  may  be  drawn  from  the  changes  in  the  present  from  the  former  bankrupt 
statute.  One  great  change  is,  that  the  present  Act  gives  greater  effect  to  the  opinion  of 
creditors  actuiJly  present  at  the  various  meetings.  It  follows,  that  creditors,  before 
they  go  forward  to  vote  at  meetings  which  are  to  [611]  have  the  effect  of  binding  abseoit 
members,  should  specially  take  care  that  their  vouchers  are  sufficient.     I  can  quite 

1  Ker  V,  M'Ewan,  Feb.  8,  1845,  {ante,  VoL  VIT.  p.  400). 
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understand  that,  in  less  important  meetings,  imperfect  vouchers  may  sometimes  pass. 
But^  at  such  a  material  meeting  as  that  in  the  present  case,  where  an  offer  of  composition, 
and  that  to,  so  small  as  only  sixpence  in  the  pound,  was  to  he  decided  upon,  a  creditor 
intending  to  vote  must  come  prepared  with  proper  vouchers.  A  creditor  cannot  he 
permitted  to  go  to  issue  with  the  other  creditors  without  having  properly  qualified 
himself  to  do  so.  It  would  be  a  most  inconvenient  procedure,  and  would  subject  the 
other  creditors  to  great  hardship,  if  we  should  hold  that  they  were  bound  to  go  into  an 
inquiry  just  now  as  to  the  validity  of  this  claim.  I  think  the  offer  of  proof  cannot  be 
allowed. 

Lord  Mbdwtn. — I  am  of  the  same  opinion.  The  argument  of  the  appellants  seems 
to  admit  that  the  vouchers  are  not  sufficient.  There  may  be  cases  in  dealing  between 
father  and  son,  where  the  latter  may  have  no  other  description  of  vouchers.  But^  in  the 
present  case,  I  think  it  is  obvious  that  there  must  have  been  some  accounts,  or  other 
vouchers,  and  these  ought  to  have  been  produced.  The  appellants  were  not  entitled, 
therefore,  to  vote  at  any  meeting — and  this  was  a  very  important  meeting.  It  might 
have  so  happened  that  one  half  of  the  creditors  might  have  been  absent  from  it. 

Lord  Monobbiff. — I  am  of  the  same  opinion. 

Lord  Cogkburn  concurred. 

The  Court  accordingly  dismissed  the  appeal,  with  expenses. 


No.  66.  VUL  Dxmlop  511.    20  Feb.  1846.    Ist  Div.— Lord  Murray. 

John  Cullbn,  (Hanson's  Assignee,)  Pursuer. — More — Buchanan. 

Sir  William  BaIllie  and  Others,  (Clyne's  Trustees,)  Defenders. — Thomson 

— K  S,  Gordon, 

Trust — [Appointment  of  Trustee  as  Factor  of  Trust — Remuneration — Liability  of  Go- 
Trustees], — ^Trustees  held  not  personally  liable  for  the  account  of  one  of  their  number, 
whom  they  had  appointed  factor  and  attorney  to  the  trust,  chiefly  in  respect  they  had 
no  personal  interest  in  the  trust-estate,  and  were  ignorant  of  its  nature  and  value, 
while  the  factor  was  a  beneficiary,  and  well  acquainted  with  the  nature  and  value  of 
the  estate  at  the  time  of  his  appointment.  Opinion,  that  a  trustee,  who  acted  as 
factor  or  agent  for  the  trust,  was  not  entitled  to  any  remuneration  for  his  services, 
and  that  an  appointment,  by  trustees,  of  one  of  their  number,  to  both  or  either  of 
these  offices,  with  a  salary  or  profit  Of  any  kind,  was  illegal. 

David  Clyne,  S.S.C.,  died  1st  November  1833,  leaving  a  trustdisposition  and  settle- 
ment in  favour  of  Sir  William  Baillie,  J.  F.  Gordon,  W.S.,  John  Meiklejohn,  W.S., 
John  Logan,  W.S.,  Robert  Lockhart,  [612]  S.S.G.,  and  David  Hanson,  writer,  as 
trustees.  By  this  deed  Mr.  Clyne,  among  other  legacies  of  a  small  amount  to  various 
persons,  left  L.3000  to  Sir  William  Baillie,  one  of  the  trustees— L.  1000  to  Miss  Baillie, 
his  sister — and  L.3000  to  David  Manson,  another  of  the  trustees.  He  also  left  the 
residue  of  his  estate  to  these  three  legatees.  Ten  pounds  were  left  to  each  of  the 
trustees  for  their  trouble  in  executing  the  trust,  but  they  never  claimed  or  received  it. 
The  trustees  all  accepted. 

From  an  abstract  view  of  the  truster's  afDEtirs,  holograph  of  himself  and  found  in  his 
repositories  after  his  death,  it  appeared  that,  at  30th  October  1833,  he  estimated  the 
value  of  his  estate  at  upwards  of  L. 22,000.  It  consisted  chiefly  of  a  number  of  law- 
suits depending  in  the  Court  of  Session  and  House  of  Lords,  as  to  which  he  left  a 
memorandum,  written  by  one  of  his  clerks  to  his  dictation,  the  day  before  his  death,  in 
these  terms : — ''  1st,  My  appeal  cases  in  the  House  of  Lords  to  be  abandoned  on  no 
account^  other  than  on  payment  of  my  full  demands  and  costs  ;  on  the  contrary,  to  be 
prosecuted  with  vigour,  but  with  caution.  2d,  The  same  remark  and  recommendation 
applies  to  the  Court  of  Session,  fair  and  reasonable  offers,  if  such  be  made,  always  to  be 
entertained,  but  never  to  be  adopted  unless  expressly  consistent  with  law." 

The  trustee,  Manson,  had  been  the  truster's  confidential  clerk,  and  was  well 
acquainted  with  all  his  afGedrs,  and  succeeded  him  as  agent  for  Sir  William  Baillie,  his 
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co-trustee  and  legatee.  He  called  a  meeting  of  the  trustees  on  13th  December  1833, 
"  to  receive  a  report  or  interim  view  of  the  deceased's  estate,  and  to  give  directions  as  to 
the  management  of  the  trust."  All  the  trustees  attended,  and  Hanson  laid  before  them 
an  ^'  interim  view  of  the  truster's  estate  and  affairs,  so  far  as  at  present  ascertained." 
The  result  brought  out  in  this  '^  view  "  was  L.12,218,  6s.  8^.  at  the  credit  of  the  trust, 
and  L.1 2,156,  9s.  9^.  at  its  debit — leaving  a  residue  of  L.61, 16s.  10}d.,  after  providing 
for  all  the  truster's  bequests,  which  amounted,  as  stated  in  the  "  view,"  to  L.7898,  lOs. 
The  trustees,  after  hearing  this  document  read,  came  to  these  resolutions,  inter  aiia, 
which  they  embodied  in  a  minute,  viz. — "  5th,  That  in  regard  to  the  debts  due  to 
the  truster,  and  the  actions  depending  relative  to  these  debts,  every  step  should  be 
taken  that  may  be  thought  proper  or  prudent  to  effect  their  recovery.  6th,  That  the 
actions  depending  in  the  Court  of  Session,  and  the  appeals  in  the  House  of  Lords, 
at  the  truster's  instance,  as  well  as  those  in  which  the  truster  is  a  defender,  be  prose- 
cuted, submitted,  arranged,  or  compromised,  as  may  be  deemed  most  advantageous  or 
prudent  for  the  interests  of  the  trust."  The  meeting  also  directed  Manson  to  prepare 
a  commission  and  factory  to  be  executed  by  his  co-trustees  in  his  favour.  He  accordingly 
did  so,  and  the  deed  was  executed  by  his  co-trustees  on  25th  and  30th  December  1833. 
It  proceeded  on  the  narrative  of  its  being  "  inconvenient "  for  the  parties  executing  it "  to 
attend  personally  the  detailed  affairs  and  execution  of  the  said  trust,  and  to  prosecute 
the  intention  and  objects  thereof,  and  we  [613]  having  entire  confidence  in  the  integrity 
and  abilities  of  the  said  David  Manson,  as  a  proper  person  to  act  as  our  factor  in  the 
management  of  the  said  trust,  we  therefore  hereby  make  and  constitute  the  said  David 
Manson  to  be  our  commissioner,  factor,  cashier,  and  attorney,  for  the  purposes  after 
specified."  These  purposes  and  Mr.  Manson's  powers  were  declared  to  be,  1st,  To  get 
certain  shares  or  stock  in  banking,  commercial,  and  other  companies,  transferred  from 
the  truster's  name  to  the  names  of  the  trustees  and  executors,  and  "  to  bind  us  in  all  the 
prestations  and  obligations  which  by  the  practice  and  regulations  of  said  banks,  insurances, 
and  other  companies,  are  usual  and  common  in  such  cases,  which  shall  be  valid  and 
binding  upon  us  as  if  the  same  had  been  subscribed  by  ourselves."  2d,  To  uplift, 
receive,  and  discharge  all  dividends  then  due,  or  which  might  become  due  upon  the  said 
shares.  3d,  In  case  the  same  should  appear  proper  and  necessary,  to  sell  and  dispose  of 
the  said  shares  or  stock,  to  adjust,  settle,  clear,  and  discharge  all  debts  due  by  the 
truster  at  the  time  of  his  death,  and  also  all  that  might  be  due  to  him,  by  clients  and 
others.  4th,  To  compound,  transact,  and  agree  anent  the  premises,  or  to  enter  into 
submissions  for  extricating  disputes  in  the  execution  of  said  trust.  5th,  To  give  up 
inventories  of  the  truster's  personal  estate,  and  to  expede  confirmation  thereof.  6th,  To 
insist  in  all  actions  necessary  for  rendering  effectual  such  measures  as  might  appear 
proper  towards  the  execution  of  the  trust,  and  to  defend  in  any  actions  that  might  he 
brought  against  them  as  trustees ;  and,  generally,  to  do  every  other  thing  in  the  premises, 
in  the  full  execution  of  the  said  trust,  which  they,  as  trustees,  executors,  and  cQsponees, 
or  in  any  of  these  capacities,  could  do,  if  personally  present  These  powers  were  granted 
under  the  provision  that  Mr.  Manson  should  be  "  obliged  to  hold  just  count  and  reckon- 
ing and  payment  to  us,  as  trustees  foresaid,  of  his  whole  intromissions  in  virtue  hereof, 
after  deduction  always  of  his  necessary  chaiges  and  expenses,  and  a  reasonable  gratifica- 
tion for  his  trouble." 

Manson  acted  under  this  deed  till  1841,  conducting  lawsuits  and  acting  generally 
as  factor  and  agent  for  the  trust — doing  just  whatever  he  himself  thought  proper  in  the 
management  of  the  business.  On  one  occasion,  when  Meiklejohn,  one  of  the  trustees, 
interfered  about  conducting  a  lawsuit,  and  proposed  that  a  meeting  of  the  trustees  should 
be  called  for  their  advice,  Manson  wrote  lum  in  answer : — *'  I  will  observe,  that  if  the 
agent,  who  knows  intimately  every  affair  connected  with  the  trust,  were  not  to  he 
allowed  to  take  any  ordinary  step  in  its  management,  there  would  be  little  occasion  for 
his  appointment ;  at  the  same  time,  whenever  any  important  matter  requires  a  meeting  of 
the  trustees,  I  shall  be  most  ready  to  call  them  together  for  deliberation  ;  but  in  simple 
matters,  it  appears  to  me  to  be  unnecessary,  more  especially  as  such  matters  faH  entirely 
within  my  own  knowledge." 

[614]  Various  meetings  of  the  trustees  were  held  during  Manson's  factory,  to 
consider  incidental  questions,  but  he  never  communicated  to  them  any  state  of  the  trust 
affairs,  though  repeatedly  required  to  do  so. 

In  1841,  he,  for  the  first  time,  rendered  his  accounts  as  factor  and  law-agent  of  the 
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tnist.  These  amounted  to  L.5666,  7s.  5d.,  and,  after  deducting  L.3264y  7s.  9d.,  as  the 
amount  of  the  trust-estate  he  had  recovered,  and  applied  to  account  of  his  claim,  showed 
a  halance  in  his  favour  of  L.2405,  9s.  6d.  The  professional  profits  charged  in  these 
accounts  amounted  to  L.3700,  and  the  outlay  to  L.1966,  so  that  the  funds  he  credited 
as  having  received  not  only  covered  all  his  outlay,  hut  paid  him  nearly  L.1300  of  profit. 

Manson  assigned  his  claim  for  the  halance  of  L.2405,  9s.  6d.  to  John  Cullen,  W.8., 
-who  raised  action  therefor  against  his  cedents'  co-trustees,  as  personally  liahle. 

They  pleaded  in  defence,  1st,  The  deed  of  commission  and  factory  did  not  appoint 
Manson  agent  for  the  trust.  It  appointed  him  commissioner,  factor,  cashier,  and  attorney, 
but  not  agent.  2d,  A  trustee,  who  acted  as  factor  or  agent  for  the  trust,  was  not  entitled 
to  any  remuneration  for  his  services,  and  the  appointment  of  a  trustee  by  his  co-trustees 
to  both  or  either  of  these  offices,  with  a  salary  or  profit  of  any  kind,  was  illegal.^  3d, 
At  all  events,  it  was  not  contemplated,  either  by  the  trustees  or  Manson,  that  the  former 
should  he  personally  liable  for  his  accounts.  The  contrary  was  to  he  inferred  from  the 
deed  of  appointment,  which  said  that  his  charges  and  expenses,  and  gratification  for 
trouble,  were  to  be  deducted  from  the  trust-eatate  he  recovered.  All  the  trustees,  except 
himself  and  his  client.  Sir  W.  Baillie,  were  gratuitous,  and  without  interest.  He  was 
intimately  acquainted  with  the  nature  of  the  trust-estate,  while  they  were  ignorant  of  it, 
and  known  by  him  to  he  so,  and  he  had  a  very  large  interest  in  its  recovery,  while  they 
had  none.  In  these  circumstances  personal  liahility  was  not  to  be  inferred.^  4th,  If 
Manson  contemplated  holding  the  trustees  personally  liahle,  he  was  grossly  culpahle  in 
not  timeously  informing  them  of  the  state  of  the  trust-funds,  and  [616]  the  claims  upon 
it,  though  he  was  repeatedly  required  to  do  so,  and  this  was  alone  sufficient  to  bar  his 
claim. 

It  was  separcdim  pleaded  in  defence  for  Sir  W.  Baillie,  that  Manson,  as  his  law-agent, 
was  bound  to  have  informed  him  at  the  first  of  the  personal  liability  to  which  he  was 
exposed,  and  not  having  done  so,  the  claim  against  him  was  harred,  though  he  was  a 
beneficiary  under  the  trust. 

The  Lord  Ordinary  ordered  cases,  and  made  avizandum  therewith  to  the  Court| 
issuing  the  subjoined  note.^ 

1  Hamilton  v.  Wright,  Aug.  2, 1842,  (Bell's  Appeal  Cases,  Vol.  I.  p.  574) ;  Robinson, 
(3  Pere  Williams,  p.  251) ;  New  v.  James,  Aug.  9,  1833,  (9  Jarmen's  Precedents,  338) ; 
Collins  r,  Carey,  July  23,  1839,  (2  Beav.,  128);  Moore  v.  Froud,  M.  and  K,  46); 
Mushet  V.  Doig,  Feb.  27,  1639,  (M.  9456);  Thomson's  Trustees,  Jan.  4,  1738,  (M. 
13,407);  Scott  v.  Strachan,  Feb.  19, 1736,  (M.  13,433) ;  Elchies  voce  Trust;  M'Donald 
V.  Muir,  Nov.  13,  1780,  (M.  13,437);  Kames'  Prmciples  of  Equity,  B.  IL  chap.  3; 
Home  V.  Pringle,  June  22,  1841,  (Eobinson's  App.  Cases,  Vol.  IL  p.  432);  Seton  v. 
Dawson,  Dec.  18,  1841,  {ante^  Vol.  IV.  p.  319,  Lord  Justice-Clerk's  opinion). 

«  Dickson,  Nov.  20,  1829,  (8  S.  99);  Fleming,  Dec.  2,  1827,  (8  8.  172);  Clyne's 
Trustees,  Feb.  8,  1840,  {ante,  Vol.  IL  p.  544);  Campbell,  Feb.  1640,  {ante,  Vol  II.  p. 
639;  afl&rmed  on  appeal,  June  13,  1842,  1  Bell,  458);  Eirkland,  Feb.  3,  1842,  {omie. 
Vol.  IV.  p.  613). 

»  "  NoTB. — This  action  is  brought  by  Mr.  Cullen,  as  in  right  of  David  Manson, 
for  the  sum  of  L.2405,  as  the  balance  of  an  account  due  by  Sir  William  Baillie  and 
others,  as  trustees  and  executors  of  the  late  David  Clyne.  The  trust-disposition  by  Mr. 
dyne,  and  the  factory  granted  by  his  trustees,  together  with  the  minutes  and  corre- 
spondence, have  been  printed  so  far  as  the  parties  considered  them  of  importance.  Mr. 
Clyne,  among  other  legacies  of  a  smaller  amount,  left  L.3000  to  Sir  William  Baillie, 
L-IOOO  to  Miss  Baillie,  his  sister,  and  L.3000  to  Mr.  Manson,  in  whose  right  the  pursuer 
has  brought  the  present  action.  He  also  left  the  residue  of  his  means  and  estate  to 
these  three  legatees. 

''The  other  trustees,  Messrs.  F.  Gordon,  Meiklejohn,  Logan,  and  Lockhart,  are 
defenders,  and  have,  by  the  same,  legacies  of  L.10  each,  which,  it  has  been  stated  by 
the  defenders,  they  have  not  claimed  or  received. 

"  The  trustees,  after  accepting,  granted  a  factory  and  commission  in  favour  of  Mr. 
Manson,  who  acted  as  factor  and  law-agent  from  ^e  year  1834  until  the  year  1841, 
when  the  ^tory  was  recalled. 

*'  The  pursuer  argues  with  very  great  force  on  behalf  of  Mr.  Manson,  that  the 
trustees  who  granted  the  factory  to  him  could  not  mean  that  be  was  to  bei^r  the  expense 
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Lord  Pbesidint. — ^This  is  a  verj  special  case  indeed,  and  one  of  the  most  singnlar 
that  has  perhaps  ever  arisen  regarding  the  liahility  of  gratuitous  trustees,  who  are 
sought  to  he  rendered  personally  liahle  to  a  co-trustee,  who  held  a  most  important  and 
heneficial  interest  provided  for  him  under  the  trust-deed,  for  the  ezpeuses  of  the  agency 
and  management  of  which  hy  himself,  he  is  endeavouring  to  suhject  his  co-trustees,  (who 
had  merely  and  gratuitously  accepted,  and  lent  their  names  to  the  execution  of  the  trusty) 
in  consequence  of  its  heing  stated  that  [616]  the  whole  trust-funds  have  heen  exhausted 
in  litigation  conducted  hy  himself,  and  from  which  the  claim  has  originated. 

The  nature  and  origin  of  the  action  now  under  our  notice  must  he  regarded  as  being 
truly  hrought  by  Mr.  Manson  himself,  though  covered  by  the  thin  and  flimsy  veil  of  an 
assignation  to  the  nominal  pursuer. 

It  appears  that  the  late  Mr.  David  Glyne  left  a  settlement,  wherehy  he  appointed 
Sir  William  Baillie  of  Polkemmet  and  five  professional  men  to  be  his  trustees,  including 
Mr.  Manson,  his  relation,  and  clerk,  who,  to  a  certain  extent,  must  assuredly  have  been 
cognizant  of  his  affairs.  By  this  settlement  legacies  of  L.3000  each  are  left  to  Mr. 
Manson  himself,  and  to  Sir  William  Baillie.  A  legacy  of  L.1000  is  also  left  to  MIbb 
Baillie,  Sir  William  Baillie's  sister.  Now,  Manson  was  the  agent  of  Sir  William  Baillie, 
and  whether  he  was  or  was  not  also  the  agent  of  Miss  Baillie  is  of  little  importance,  A 
few  other  legacies  are  also  left  to  other  persons,  and  some  annuities  are  directed  to  be 
paid.  But  to  the  other  trustees  of  Mr.  Glyne  nothing  more  than  L.10  each  is  directed 
to  be  paid — ^not  one  farthing  of  which  has  ever  been  either  tendered  or  received.  Sir 
William  Baillie,  Mr.  Manson,  and  Miss  Baillie,  were  further  declared  the  residuaiy 
legatees  under  the  settlement.  A  memorandum  as  to  the  value  of  his  succession  was 
left  hy  Mr.  Glyne,  in  which  it  was  represented  to  be  about  L.  17,000  or  L.  18,000.  The 
testator,  no  douht,  having  a  variety  of  depending  law-suits,  also  left  a  memorandum  as 
to  such  of  them  as  were  under  appeal,  directing  that  they  should  on  no  account  be 
abandoned  "  other  than  on  payment  of  my  full  demands  and  costs.  On  the  contiary, 
to  be  prosecuted  with  vigour,  but  with  caution."  It  is  added,  in  the  memorandum, 
"  the  same  remark  and  recommendation  applies  to  the  Gourt  of  Session.  Fair  and 
reasonable  offers,  if  such  be  made,  always  to  be  entertained,  but  never  to  be  adopted 
unless  expressly  consistent  with  the  law.** 

Now,  though  Mr.  Glyne  died  only  in  November  1833,  the  result  is,  that  in  1840 
the  whole  trust-estate  is  represented  as  extinguished  and  swallowed  up.  And  after  the 
whole  of  the  trust-estate  has  been  thus  expended,  Mr.  Manson,  through  his  assignee^ 
now  concludes  agaiust  his  co-trustees  as  personally  liable,  conjunctly  and  severally,  for 
a  sum  of  about  L.2400,  as  still  due  to  him  in  consequence  of  his  actings  as  factor,  and 
commissioner,  and  cashier  for  these  trustees  of  Mr.  Glyne,  (Manson,  no  doubt,  agreeing 
to  bear  his  own  share  as  a  co-trustee,)  Sir  William  Baillie  being  the  only  one  that  is  not 
gratuitous,  while  the  others  had  been  named  and  accepted  as  trustees  merely  from  having 
been  acquaintances  of  Mr.  Glyne,  while  Mr.  Manson  was  his  cousin  and  clerk,  to  whom 
a  legacy  of  L.3000  was  bequeathed,  as  well  as  his  being  named  one  of  the  three  residnary 
legatees. 

Here,  then,  is  certain  evidence  that  Mr.  Manson  had  a  direct  interest  provided  for 

of  all  the  proceedings  under  that  factory,  if  the  funds  were  inadequate.  Those  who 
conduct  Sir  William  Baillie's  defence  admit  that  he  stands  in  one  respect  on  the  same 
footing  with  Mr.  Manson,  of  having  a  large  interest  under  the  trust,  both  as  a  special 
legatee  and  as  one  of  the  residuary  legatees.  It  is,  however,  contended  on  his  part, 
tlukt  Mr.  Manson  had  no  claim  to  remuneration  under  the  factory  unless  from  the  trost- 
f unds.  The  other  trustees  state,  that  as  they  had  no  interest  of  any  sort  under  the 
succession  except  the  sum  of  L.10  left  to  them,  which  they  never  claimed,  the  factory 
granted  by  them  could  never  be  considered  by  Mr.  Manson,  in  the  circumstances  of  the 
case,  as  giving  a  personal  claim  against  those  who  granted  it^  who  could  not  avoid  doing 
so  in  the  exercise  of  their  duty. 

*'  The  law  of  Scotland  with  regard  te  the  administration  of  trusts,  and  the  responsi- 
bilities which  trustees  incur  by  accepting  of  trusts^  is  certainly  not  generally  understood 
or  very  clearly  ascertained.  The  Lord  Ordinary,  therefore,  conceived  it  his  duty  to 
report,  for  the  consideration  of  the  Gourt^  a  case  in  which  so  many  questions  occur,  the 
decinon  of  which  are  important  to  the  country  at  laige,  and  ought,  therefore,  to  be 
gen«nJly  known." 
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him  under  the  trusty  as  hifl  client,  Sir  William  BaUlie  and  his  sister,  also  had ;  bnt  as 
to  the  co-tmstees,  they  had  no  pecuniary  interest  whatever  to  be  secured  when  they 
agreed  to  accept  their  appointment,  and  neither  had  nor  could  have  any  object  in  view 
but  to  administer  it  for  the  interests  of  the  beneficaries. 

Now,  that  a  co-trustee,  but  who  was  himself  one  of  the  chief  beneficiaries  under  such 
a  trust,  should  ever  conceive  the  idea  of  subjecting  the  other  trustees  under  such  a  deed 
(laying  aside  Sir  William  Baillie,  another  beneficiary  for  the  present,)  as  personally  and 
individually  liable  to  him  for  sums  of  money  said  to  be  due  to  him  in  managing  that 
trust,  is  about  the  most  startling  proposition  that  can  well  be  imagined. 

[617]  Nothing,  then,  but  the  most  express  legal  covenant  between  such  parties  could 
be  consideied  as  sufficient  to  constitute  such  an  obligation.  On  what,  then,  is  it  rested  1 
The  pursuer,  relies  on  the  appointment  conferred  on  him  by  his  co-trustees,  by  the  com- 
mission dated  25th  and  30th  December  1833,  after  the  defenders'  acceptance  of  their 
nomination  as  trustees.  This  deed  bears — (reads  clause  of  commission  by  the  trustees 
appointing  Hanson  to  be  their  ''  commissioner,  factor,  cashier,  and  attorney.'') 

As  to  the  question  of  the  legality  of  any  such  appointment  conferring  remuneration 
on  a  co-trustee,  to  be  made  good  out  of  the  trust-estate,  for  services  to  be  rendered  in 
the  execution  of  a  trust,  I  am  not  prepared  to  say,  after  the  decision  in  the  case  of 
Home  V,  Pringle,  in  the  House  of  Lords,  that  such  an  appointment  is  readily  to  be 
admitted  as  sanctioned  by  the  law  of  Scotland;  for  the  clear  opinion  of  the  Loid 
Chancellor,  delivered  in  that  case,  (Home  t;.  Pringle,  on  22d  June  1841,)  cannot 
possibly  be  disregarded,  seeing  that  he  had  the  case  of  Montgomery  v.  Wauchope,  of  4th 
June  1822,  clearly  before  him.  Now,  hear  what  that  noble  Lord  says  as  to  that  case, 
and  the  rule  of  law — ^the  judgment  of  this  Court  having  led  to  a  compromise  to  avoid 
another  appeal.  The  Lord  Chancellor  says,  (2  Robinson's  Appeal  Cases,  p.  432,)  *'  It 
is  said  that  the  practice,  if  not  the  law  of  Scotland,  sanctions  such  appointment,  (i.e. 

*  the  appointment  by  trustees  of  one  of  the  body  to  act  exclusively  in  any  part  of  the 

*  trust  under  the  authority  of  all ; ' )  and  the  case  of  Montgomery  t;.  Wauchope  (Fac. 
Coll.)  is  referred  to  in  proof  of  that  proposition.  Nothing  was  decided  in  that  case 
upon  that  point ;  but  the  Judges  stated,  that  such  appointments  were  not  inconsistent 
with  the  law  of  Scotland,  and  that  a  trustee  appointed  by  his  co-trustees  was  entitled  to 
the  usual  remuneration  of  an  agent  or  cashier.  This  is  the  real  question,  because  it  is 
not  necessary  to  hold  that  the  appointment  is  illegal  in  order  to  maintain  the  principle, 
that  the  party  who,  having  accepted  the  office  of  trustee,  which,  unless  otherwise  pro- 
vided for  by  the  trust,  must  be  performed  gratuitously,  accepts  another  office  inconsistent 
with  that  of  trustee,  shall  not  be  permitted  to  derive  any  emolument  out  of  the  trust- 
property  in  respect  of  such  employment.  That  the  office  of  trustee,  and  of  factor  or 
cashier  to  the  property,  are  inconsistent,  cannot  be  disputed.  If  the  execution  of  the 
trust  requires  such  appointments,  it  becomes  the  duty  of  the  trustee  to  exercise  his 
discretion  and  judgment  in  the  selection  of  the  officers,  and  his  vigilant  superintendence 
of  their  proceedings  when  appointed,  all  which  is  lost  to  the  trust  when  a  trustee  is 
appointed  to  the  execution  of  those  duties.  Therefore  the  courts  of  equity  in  England, 
in  such  cases,  refuse  to  the  trustee  any  remuneration  which  could  come  to  others  from 
the  appointment,  which  produces  the  salutary  effect  of  deterring  trustees  from  making 
such  appointment  when  not  actually  required,  and  where  such  necessity  exists,  preserves 
to  the  trust  the  superintendence  and  control  of  the  trustees  over  the  officer  they  may 
appoint  I  should  be  sony  to  give  any  sanction  to  a  contrary  practice  in  Scotland. 
'Dieie  can  be  no  reason  for  any  difference  in  the  rule  upon  this  subject  in  the  two 
countries.  The  benefit  of  the  rule,  as  acted  upon  in  England,  is  not  cUsputed ;  and  as 
there  is  no  decision  to  the  contrary,  there  cannot  be  any  reason  for  sanctioning  a  contrary 
rule  in  Scotland." 

I,  for  one,  would  not  be  induced  easily  to  diverge  from  the  rule  laid  down  by  the 
Lord  Chancellor,  and  I  understand  that,  in  the  other  Division  of  this  Court,  tbe  Lord 
Justice-Clerk  expressed,  in  the  case  of  Seton  v.  Dawson,  (4  D.  B.  &  [618]  M.  p.  319,) 
a  very  strong  opinion  that  he  would  not  sanction  any  such  appointment. 

Laying  aside,  however,  tbe  question  as  to  the  legality  of  an  appointment  conferring 
remuneration  on  a  co-trustee,  the  question  is,  whether  this  action  can  be  sustained  in 
yirtue  of  the  above  clause. 

Now,  oonadering  the  whole  circumstances  of  this  case,  I  am  of  opinion  that  the 
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action  cannot  be  maintained  to  the  effect  of  warranting  any  personal  decemitare  agaioBt 
the  defenders  for  the  sums  sued  for. 

1.  In  regard  to  all  that  the  action  concludes  for  on  account  of  the  actings  of  Mr. 
Manson  in  his  capacity  of  agent  for  the  trustees — this  commission,  however  broadly 
and  carefully  it  is  framed,  contains  no  appointment  of  him  as  agent,  but  only  that  of 
commissioner,  factor,  cashier,  and  attorney,  none  of  the  latter  denominations  establishing 
in  him  the  character  of  agent  or  manager  of  law  processes.  Whatever  other  duties  are 
conferred  upon  him,  he  is  not  nominated  agent  of  the  trust,  nor  entitled  to  raise  or 
conduct  suits  himself  as  a  practitioner  for  the  trustees  without  proper  appointment 
Any  stipulation  of  remuneration  cannoti  therefore,  be  held  as  thereby  appHcable  to 
agency.  How  deeply  this  would  necessarily  cut  into  all  those  parts  of  the  accounts  as 
to  the  pursuer's  personal  attendance  in  London  on  appeals,  or  in  carrying  on  litigations 
either  in  this  or  inferior  courts,  it  is  unnecessary  at  present  to  inquire. 

Any  countenance  that  is  said  to  have  been  given  to  his  acts  of  agency  (there  being 
no  special  appointment  conferred  on  him)  must  be  ascribed  to  Mr.  Manson's  having  so 
acted  in  reference  to  his  own  individual  benefit  provided  in  the  trust,  and  that  of  his 
client.  Sir  William  Baillie,  and  his  sister,  whom  it  appears  that  he  represented  to  his 
co-trustees  as  those  alone  truly  interested  in  the  prosecution  of  certain  of  the  litigations. 

2.  The  obligation  laid  upon  the  pursuer  by  the  commission,  "  to  hold  compt,  and 
reckomng,  and  payment  to  us,  as  trustees  foresaid,  of  his  whole  intromissions  in  virtue 
hereof,  after  deduction  always  of  his  necessary  charges  and  expenses,  and  reasonable 
gratification  for  his  trouble,"  seems  manifestly  to  indicate  the  clear  understanding,  both 
of  the  pursuer  himself  and  his  co-trustees,  that  it  was  with  the  trust-funds  alone  he  was 
to  intromit,  and  for  which  he  was  to  account,  and  that  it  was  out  of  those  funds  alone, 
and  none  demandable  from  the  trustees  personally,  he  was  entitied  to  deduct  his  chaiges 

or  gratification. 

Had  it  ever  been  imagined  by  any  one  that  Mr.  Manson  was  to  be  allowed  to  ckim 
from  his  constituents  on  this  deed  whatever  might  be  due  to  him  as  charges  or  expenses 

whatever  might  turn  out  to  be  the  extent  of  the  trust-funds — a  provision  for  it  must 

have  been  made  in  totally  different  terms.  But  there  is  not  only  nothing  whatever 
within  the  four  comers  of  this  instrument,  nor  indeed  in  any  part  of  the  proceedings^ 
carefully  as  Mr.  Manson  seems  to  have  framed  the  minutes — to  indicate  that  he  ever 
contemplated  the  personal  liability  of  the  trustees  down  till  a  very  late  period,  when 
the  trust-funds  were  found  to  have  melted  away  under  the  disastrous  course  of  litigation 
that  had  been  so  long  persisted  in,  and  which,  if  any  funds  had  remained,  might  have 
been  continued  till  the  present  hour. 

3.  The  continued  and  systematic  withholding  of  all  production  of  the  Actor's 
accounts,  though  so  earnestly  and  repeatedly  called  for,  and  which  were  not  actoally 
rendered,  in  their  huge  and  terrific  form,  till  the  institution  of  this  very  action,  [619]  or 
near  to  it,  is  a  most  important  and  decisive  piece  of  evidence  against  the  justice  and 
validity  of  the  present  action. 

Had  accounts  been  regularly  prepared  and  annually  rendered,  the  trustees  would 
have  been  made  fully  aware  both  of  the  nature  and  extent  of  the  litigation,  and  by 
whom  and  for  whose  benefit  it  was  carried  on,  as  well  as  the  fruits  derived  from  it,  and 
what  funds  of  the  truster  remained  in  existence.  Had  this  been  done,  the  proceedings 
of  even  one  year  must  have  shown  the  defenders  (unless  they  were  insane  or  mere 
drivellers)  that  such  a  course  of  procedure  could  be  productive  of  benefit  to  nobody  but  the 
conductor  and  manager  of  such  litigation.  The  keeping  back  these  accounts  was,  there- 
fore, a  grossly  culpable  act  on  the  part  of  the  individual  who,  after  being  the  means  of 
exhausting,  as  he  states,  the  whole  estate  of  the  truster,  and  having  lived  on  their 
application  for  so  long  a  time,  now  turns  round,  after  they  are  exhausted,  and  claims  a 
large  debt  personally  against  his  co-trustees,  as  due  to  him  for  his  actings  as  their  agent 

But  considering  that  all  of  the  defenders,  excepting  Sir  William  BailHe,  had  no 
beneficial  interest  under  the  trust-deed,  (their  L.10  legacies  having  never  been  divided), 
but  were  acting  entirely  gratuitously,  the  utter  extravagance  of  such  an  action  against 
them,  by  one  who  had  himself  a  large  legacy  provided  to  him,  and  who,  as  brought  up 
at  the  feet  of  his  relative  Mr.  Clyne,  must  be  held  as  thoroughly  acquamted  with  his 
whole  affairs,  is  manifest  beyond  all  question. 

With  regard,  again,  to  Sir  Williwn  Baillie,  now  called  also  as  a  defender,  we  must 
ptttepd  to  the  fact,  that  Mr.  Manson  was  his  confidential  legal  adviser  and  agent.    What 
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then  was  his  bounden  dniy  in  regard  to  one  so  situated  1  Ought  he  not  to  have  made 
him  fully  aware,  from  the  very  first,  of  the  true  situation  of  matters,  and  apprised  him 
of  the  risk  that  might  he  incurred  by  the  failure  of  the  trust-funds  either  to  make  good 
his  legacy  or  answer  for  the  unbounded  expense  of  the  litigations  from  which  he,  the 
agent  and  conductor  of  them,  was  year  after  year  deriving  such  an  extent  of  professional 
employment?  It  is  upon  this  ground,  of  his  having  kept  his  own  client  involved  in  so 
perilous  a  predicament  as  this  action  now  demonstrates  he  was  placed  in,  that  I  can 
make  no  distinction  between  Sir  William  Baillie  and  the  other  defenders. 

The  relation  in  which  the  pursuer  Manson  stood  in  regard  to  all  of  the  defenders — 
the  sacred  obligation  that  lay  on  him,  instead  of  taking  such  a  commission,  and  acting 
on  it  as  he  did — to  make  them  fully  aware  of  the  whole  business  of  the  trust,  and  how 
he  was  conducting  it,  together  with  what  I  hold  to  be  the  sound  exposition  of  the  law  as 
giyen  in  the  case  of  Home  v.  Pringle,  and  which  is  the  view  of  the  law  taken  by  the 
Lord  Justice-Clerk  also,  viz.  that  trustees  are  not  entitled  to  stipulate  for  or  receive 
gratification  or  allowances  for  their  exercise  of  a  trust,  lead  me  to  the  conclusion  that 
this  action  should  receive  no  countenance  whatever,  but  that  the  defender  should  be 
assoilzied  from  its  whole  conclusions. 

Lord  Maoeskzia. — I  am  under  the  necessity  of  concurring.  There  is  a  general 
point  argued,  which  it  is  not  necessary  to  decide  here,  though  I  may  state  my  opinion 
upon  it.  A  defence  is  stated  to  the  claim  on  the  ground  of  pactum  Ulidtum — ^that  it  is 
illegal  for  trustees  to  employ  one  of  their  number  as  factor  or  agent  for  payment — and 
that  if  they  do  so,  it  is  a  nullity  to  all  intents.  I  was  present,  and  concurred  in  the 
judgment  of  Home  v.  Pringle.  In  it  we  did  think  that  an  allowance  of  L.50  aryear 
might  be  made.  It  was  with  great  difficulty  that  we  came  to  that  opinion,  and  we  were 
very  much  induced  by  a  view,  which,  I  [620]  confess,  I  now  think  erroneous,  as  to  the 
effect  of  the  decision  in  the  case  of  Montgomery  t?.  Wauchope.^  But  I  now  look  on  that 
case  of  Hume  i;.:Pringle  as  ending  in  an  authority  the  other  way ;  for,  though  the  House 
of  Lords  affirmed  the  judgment,  they  did  so  on  very  special  grounds.  It  was  expressly 
said  by  the  Lord  Chancellor,  that  the  chief  ground  on  which  he  affirmed  it  was,  that  it 
was  not  for  the  advantage  of  the  appellant  that  the  judgment  should  be  reversed,  as 
that  would  only  give  rise  to  larger  clums  against  him.  That  was  expressly  stated,  and 
80  the  circumstance  of  affirmance  can  be  of  no  weight  on  the  general  point.  Then  look 
to  what  was  stated  by  the  Lord  Chancellor  on  that  point.  It  satisfies  me,  that,  if  any 
case  should  arise  on  that  point,  the  House  of  Lords  would  certainly  reverse  a  judgment 
sustaining  such  a  claim.  His  Lodrship  stated  that  the  rule  was  fixed  in  England ;  that 
the  benefit  of  it  was  not  disputed ;  that  there  was  no  reason  for  sanctioning  a  contrary 
one  in  Scotland,  and  no  decision  forcing  him  to  do  it.  That  opinion  is  expressed  with  so 
mnch  force,  that  I  confess  I  cannot  hold  we  are  bound  by  any  decision  to  arive  at  an 
opposite  conclusion.    I  shall  only  say,  that  the  rule  should  be  known  by  all  men  of 

baaineBS. 

There  is  another  question  argued,  which  I  shall  leave  in  the  same  situation.  It  is, 
that,  assuming  the  appointment  of  Manson  as  factor,  it  does  not  infer  his  appointment 
as  agent.  The  answer  to  that  is,  that  if  he  was  appointed  factor,  he  had  power  to 
appoint  himself  agent.    But  I  give  no  opinion  on  that  point 

I  assume  that  Manson  was  legally  appointed  factor  and  agent — that  there  was  no 
pactum  UlicUum  ;  and  in  that  view  I  concur  in  the  opinion  of  your  Lordship.  Assum- 
ing the  appointment,  has  Manson  any  claim  on  the  trustees  beyond  the  trust-funds  1  I 
^ink  it  is  impossible  to  maintain  that  he  has.  Considering  that  the  trustees  con< 
tracted  as  trustees — it  being  expressly  stated  that  they  did  so  contract — they  are  not 
liable  personaUy,  unless  there  was  mala  fides  or  culpa  lata  on  their  part,  in  inducing  the 
other  party  to  believe  that  the  trust-funds  were  sufficient  to  pay.  The  rule  is  all  the 
stronger,  where  it  was  quite  understood  by  both  parties  that  they  contracted,  not  as 
individuals,  but  as  trustees  only.  There  must  have  been  such  full  understanding  here. 
Manson  knew  that  the  estate  consisted  of  a  number  of  lawsuits,  of  which  he  knew  the 
nature.  He  had  a  decided  interest  in  the  estate,  and  he  was  also  the  agent  of  the  person 
who  had  the  other  great  interest  in  it.  Then,  again,  if  he  was  to  be  employed  as  agent 
for  the  trust,  he  must  have  known  that  he  must  incur  expense.  Nothing  was  more 
natural  and  reasonable  than  for  him  to  accept  the  office,  looking  to  the  funds  alone.     On 
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the  other  hand,  the  other  trustees  were  gratuitous,  and  knew  nothing  of  the  matter. 
They  had  no  knowledge  or  profit  in  the  matter,  nor  could  Hanson  believe  tihat  they 
could  have,  for  he  knew  their  situation  very  well.     In  that  situation,  could  he  believe 
that  they  were  to  become  liable  to  him  personally  ?    He  speaks  in  his  paper  always  as  if 
they  were  all  partners  of  a  company.     What  sort  of  a  partnership  was  this  f    The  most 
leonine  I  ever  heard  of ;  for  a  large  proportion  of  the  profit  was  to  go  into  his  pockety 
and  the  rest  into  the  hands  of  his  client,  Sir  William  Baillie,  but  not  a  farthing  into 
that  of  the  gratuitous  trustees,  while  they  were  to  bear  the  loss.     It  was  an  employ- 
ment which  it  would  have  been  insanity  in  the  trustees  to  grant  with  personal  responsi- 
bility, but  which  it  was  [621]  perfectly  natural  and  reasonable  for  Manson  to  accept 
without  it.     It  was  a  peculiar  estate,  consisting  of  a  bundle  of  lawsuits — an  estate  of  the 
most  hazardous  kind,  in  which  Manson  was  to  have  a  large  share  of  the  profit,  if  he  suc- 
ceeded.    It  is  in  the  highest  degree  improbable  that  the  trustees  should  have  undertaken 
personal  responsibility.     Then,  do  the  words  express  it?    On  the  contrary,  they  imply 
the  reverse,  for  they  are,  that  Manson  was  to  be  paid  by  retaining  his  clum  out  of  the 
funds.     I  don't  say  that  is  an  infalliable  inference,  but  it  is  an  inference,  and,  added 
to  the  circumstances  and  powerful  probabilities  of  the  case,  it  is  sufficient.    It  is  said 
the  words  show  that  he  acted  as  agent  of  the  trustees  as  individuals,  because  he  agieee 
to  relieve  them  of  duty.     That  goes  too  far ;  for,  if  trae,  the  trust  funds  are  not  liaUe  at 
all,  because  then  he  was  not  the  agent  of  the  trust,  but  of  the  trustees,  to  do  their 
private  duty.     But  it  is  very  improbable  that  gratuitous  trustees,  who  were  to  have 
nothing,  let  them  do  their  duty  ever  so  well,  should^  hire  a  man  of  business  out  of  their 
own  private  pockets  to  do  duty  for  them.     They  might  give  their  trouble :  it  is  said 
they  were  unwilling  to  give  it ;  but  you  may  depend  upon  it  they  were  far  more  unwill- 
ing to  give  their  money.     On  the  whole,  I  am  quite  satisfied  that  the  understanding  of 
the  parties  was  distinctly  confined  to  the  trust  funds,  and  that  they  never  looked  to  any 
personal  responsibility. 

I  also  agree  with  your  Lordship,  that  the  conduct  of  Manson  confirms  this  view. 
As  factor,  he  was  strongly  called  on,  if  he  had  the  least  contemplation  of  coming  on  the 
trustees  personally,  to  give  them  notice  of  his  proceedings.  If  he  did  not,  he  did  not 
act  fairly.  But  I  think  he  acted  quite  fairly ;  for  I  have  no  idea  that,  till  a  recent 
period,  he  had  any  notion  of  looking  to  the  trustees  as  personally  liable.  He  was  the 
one  great  beneficiary  himself  and  agent  for  the  other,  and  thought  he  was  entitled  to  go 
on  without  giving  any  notice  or  information,  or  taking  any  instructions  from  those  who 
were  gratuitous,  and  had  no  interest.  I  shall  only  say,  that  this  .conduct  gives  corrobora- 
tion to  the  inference  derivable  from  the  other  strong  circumstances  of  the  case. 

Lord  Fullbrton. — This  is  an  action  brought  by  the  assignee  of  Mr.  Manson,  to 
recover  a  large  sum,  said  to  be  the  balance  due  to  Mr.  Manson  in  account  with  the 
defenders,  his  co-trustees,  under  the  trust-deed  of  the  late  David  Clyne. 

It  is  insisted  in,  not  for  the  purpose  of  constituting  the  claim  against  the  trust-estate, 
but  for  the  purpose  of  enforcing  a  personal  responsibility  for  that  balance  against  the 
defenders,  under  deduction,  as  admitted  in  the  pleadings,  of  that  proportion  which  might 
fall  upon  Mr.  Manson  as  being  himself  a  trustee. 

Now,  holding  the  claim  to  be  one  made  against  the  defenders  individually  as  the 
persons  who  accepted  of  the  trust,  and  independently  of  other  circumstances  which 
might  affect  the  responsibility  of  one  of  them — I  mean  the  beneficial  interest  in  the 
trast-funds — I  think  the  claim  cannot  be  sustained.  Indeed,  this  general  ground  of 
responsibility  is  the  only  one  maintained  under  the  present  summons.  I  think,  then, 
that  this  claim,  when  so  put,  cannot  be  sustained. 

The  personal  responsibility  of  trustees  does  not  perhaps  admit  of  being  laid  down  by 
any  general  rule.  It  may  depend,  and  must  depend,  on  circumstances — such  as,  the 
origin  of  the  debts,  and  the  share  which  the  trustees  may  have  had  in  contracting  them. 

In  regard  to  debts  originating  with  the  trustees,  and  devolving  on  the  trustees 
[622]  only  by  the  force  of  the  trust,  there  can  be  no  doubt  that  trustees  are  bound  only 
in  their  fiduciary  character,  consequently  not  ultra  valorem  of  the  trust-estate. 

But,  in  regwi  to  debts  contracted  by  the  trustees  themselves,  although  it  may  be 
bona  fide  for  the  trust  purposes,  they  will  be  personally  bound  to  third  parties,  unless  it 
appear  clearly  from  the  terms  of  the  transaction  that  the  creditor  expressly  took  the 
trust-estate,  as  distinct  from  the  individual  trustees,  as  his  debtor.  In  such  cases  it  is 
held,  and  justly  held,  that  the  trustees  who  are  supposed  to  know  th^  own  trust-afiairs, 
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are  bound  to  warrant  the  sufficiency  of  the  tmst-funds  to  the  persons  with  whom  they 
deal,  and  who  have  no  such  means  of  information. 

If  the  present  claim,  then,  had  been  one  brought  by  a  person  unconnected  with  the 
trust,  for  furnishings  made,  or  seryices  performed  on  the  employment  of  the  trustees,  it 
might  have  been  sustained,  on  the  principle  last  alluded  to. 

But  the  circumstances  here  are  different,  and  very  peculiar;  and  it  is  by  the 
principles  applicable  to  these  peculiarities  that  the  claim  must  be  tested  and  determined. 

Here  the  pursuer,  Mr.  Manson,  (for  he  is  substantially  the  pursuer,)  was  not  a  third 
party  employed  by  the  trustees.  He  was  himself  a  trustee — a  legatee  to  a  large  amount 
— and  one  of  the  three  residuary  legatees.  And,  besides,  he  was  the  factor  and  attorney 
of  his  oo-trustees,  by  the  deed  of  appointment  of  25th  and  30th  December  1833,  which 
truly  concentrated  in  his  person  the  whole  duties  and  powers  of  the  trust. 

The  pursuer  himself  gives  the  details  of  the  factory  at  page  8  of  his  case,  and  they 
are  certainly  sufficiently  ample — (reads).  It  might  be  very  questionable,  in  relation  to 
other  interests,  whether  this  was  not  a  delegation  of  the  powers  and  duties  of  the 
trustees,  so  absolute  and  comprehensive  as  to  exceed  the  limits  of  a  fair  exercise  of  the 
trust  reposed  in  them.  But  among  the  trustees  themselves  there  can  be  no  room  for 
any  such  objection ;  so  that  here  we  are  bound  to  hold  that  Mr*  Manson  undertook  to 
relieve  the  co-trustees  of  the  whole  details  of  the  trust,  and  that  upon  the  express  state- 
ment, "  that  it  was  inconvenient  for  the  co-trustees  to  attend  personally  to  the  detailed 
affiiirs  of  the  trust,  and  to  prosecute  the  intention  and  objects  thereof." 

Now,  it  appears  to  me,  that  where  one  trustee  undertakes  such  a  responsibility  to 
his  co-trust'Oes,  and  more  particularly,  when  he  holds  a  large  beneficial  interest  in  the 
trusty  he  cannot,  as  a  matter  of  course,  subject  the  co-trustees  personally  for  any  expense 
he  may  have  incurred,  on  the  ground  that  they  were  his  employers,  and  liable  to 
warrant  the  sufficiency  of  the  trust-funds. 

It  is  clear  that,  in  his  case,  neither  of  the  conditions  hold  good  on  which,  in  the 
ordinary  case,  the  personal  responsibility  of  trustees  to  third  parties  rests. 

In  the  first  place,  after  accepting  such  powers  as  those  conferred  on  Mr.  Manson,  it 
is  on  his  own  employment,  and  not  that  of  the  trustees,  that  such  expenses  are  incurred. 
It  is  true,  those  powers,  if  they  have  not  been  abused,  and  if  not  otherwise  objectionable, 
may  enable  him  to  make  those  expenses  good  charges  against  the  trust-estate ;  but  still, 
it  is  not  the  co-trustees,  but  he  himself,  who,  in  virtue  of  his  powers,  has  conducted 
that  management  from  which  the  expense  has  arisen.  He  not  only  took  the  manage- 
ment himself,  but  he  resisted  most  strenuously  all  attempts  on  the  part  of  his  co-trustees 
to  interfere  with  it.    Just  look  at  his  letter— -{reads  letter  of  7th  October  1837). 

[623]  Such  is  the  case  as  to  the  employment  here ;  and  there  is,  if  possible,  still 
less  room  for  the  other  ground  of  the  personal  responsibility  of  trustees.  By  the  very 
terms  of  the  factory,  Mr.  Manson,  in  order  to  relieve  his  co-trustees,  undertook  to  make 
himself  master  of  the  whole  details  of  the  trust  It  cannot  be  said  in  his  case  that  his 
co-trustees  warranted  the  sufficiency  of  the  trust-funds.  On  the  contrary,  as  between 
him  and  his  co-trustees,  he  warranted  the  trust-funds  to  them,  not  they  to  him.  By 
the  constitution  of  the  factory,  it  was  Mr.  Manson's  business  and  duty  to  satisfy  himself 
of  the  sufficiency  of  the  funds,  before  he  incurred  expenses  which  were  rendered 
necessary  by  his  own  exclusive  management  And  so  long  as  he  continued  to  act  under 
that  unlimited  factory,  without  notice  of  shortcoming,  the  trustees  were  entitled  to  hold 
that  he  at  least  had  no  claim  of  personal  responsibility  against  them.  By  the  terms  of 
the  factory  allowing  Mr.  Manson  to  defray  his  expenses  in  the  form  of  a  deduction  from 
bis  intromissions,  there  was  a  clear  implication  that  it  was  to  the  trust-funds  that  Mr. 
Manson  looked  for  reimbursement ;  and  that  implication  is  not  taken  off,  but  confirmed, 
by  the  whole  circumstances  of  the  case,  the  nature  of  his  own  rights,  and  the  relative 
situation  in  which  he  stood  to  his  co-trustees. 

I  think,  then,  that  in  this  case  it  would  be  necessary  for  Mr.  Manson  not  only  to 
show  that  the  expenses  were  incurred  xmder  the  factory,  but  that  they  were  specially 
authorised  and  directed  by  the  co-trustees,  after  bbing  made  distinctly  aware  that  the 
trust-funds  were  deficient ;  and  that,  in  the  event  of  the  deficiency  being  permanent, 
the  expense  was  to  be  made  good  by  them. 

But  the  pursuer  has  no  case  if  it  is  to  be  put  upon  this  ground,  for  he  seems  to  have 
taken  the  full  extent  of  the  discretionary  powers  conferred  upon  him  by  the  factory. 
He  took  the  sole  management  of  all  the  various  processes,  and  other  matters  which  led 
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to  the  alleged  expense.    But,  again,  and  what  is  of  moie  importance,  he  never  exhibited 
any  state  of  the  accounts  of  the  trust  to  the  other  trustees. 

From  the  state  made  up  shortly  after  Mr.  Clyne's  death,  and  which  showed  the 
succession  to  be  a  lucrative  one,  he  never,  though  repeatedly  called  on,  would  exhibit 
any  additional  information  as  to  the  trust-funds. 

See  for  instance  the  letter  of  date  January  20,  1836,  in  answer  to  Mr.  Crordon,— "I 
regret  that,  in  the  present  state  of  Mr.  Clyne's  trust,  it  is  impossible  to  exhibit  any 
certain  or  satisfactory  state  of  funds,  which  can  at  all  be  depended  on.  This  cannot  be 
done  till  some  of  the  principal  debts  and  questions  in  which  the  trust  is  concerned  aie 
arranged.  According  to  the  present  aspect  of  available  funds,  however,  it  is  probable 
that,  after  paying  all  debts  and  expenses,  not  more  than  one  half  of  the  latger  legacies 
can  be  paid  ;  and  the  postponed  legacies  and  annuities  look  very  doubtful,  unless  some 
fortunate  turn  takes  place  in  the  affairs  of  the  trust." 

In  this  letter  he  tells  the  co-trustee  that  he  can  give  no  state  of  accounts,  but  that  at 
the  worst  there  will  be,  after  paying  expenses,  enough  to  pay  considerable  part  of  the 
legacies, — clearly  implying  that  there  would  be  no  shortcoming  in  defying  the 
necessary  expenses. 

The  pursuer,  then,  .has  no  special  case  against  the  trustees,  on  the  ground  of  their 
having  directed  these  expenses  to  be  incurred,  with  the  full  knowledge  of  the  state  of 
the  trust  affairs. 

His  case  must  rest  on  the  general  ground,  that  they,  as  co-trustees,  are  liable  [624]  for 
all  the  expenses  incurred  under  the  factory  ;  and  I  think,  that  in  the  particular  situation 
of  Mr.  Manson,  as  factor  and  trustee,  and  beneficiary  under  the  trusty  his  claim,  when 
put  upon  this  ground,  cannot  be  sustained. 

And  holding  this  opinion,  I  do  not  consider  it  necessary  to  enter  into  some  of  the 
other  defences  maintained  by  these  defenders ;  and  among  others,  that  of  the  alleged 
incompetency  of  a  trustee  charging  for  his  services.  The  ground  already  alluded  to  is 
quite  sufficient  to  support  the  defence. 

I  may  also  add,  that  I  think  the  summons,  as  laid,  does  not  let  in  any  question 
regarding  another  and  special  ground  of  responsibility  which  might  be  urged  against  Sir 
William  Baillie. 

No  such  ground  of  action  is  here  maintained.  When  an  action  on  that  ground  is 
brought,  it  of  course  will  be  disposed  of.  But  I  think,  in  regard  to  the  only  ground  of 
claim  maintained  here,  the  defenders  ought  to  be  assoilzied. 

Lord  Jbffrbt. — I  concur  in  all  the  opinions,  and  in  all  the  doctrines  delivered  by 
your  Lordships  in  support  of  them,  though  I  think  some  of  them,  being  of  more  delicacy 
and  difficulty  than  the  plain  grounds  on  which  all  your  Lordships  wish  the  judgment  to 
be  rested,  not  necessary  to  be  decided  here.  But  it  is  right  to  express  an  opinion  for  the 
benefit  of  professional  persons  likely  to  be  invited  to  accept  offices  of  this  description 
by  co-trustees.  I  think  it  right  to  say,  that  my  opinion  is  in  accordance  with  that 
expressed  by  Lord  Cottenham  in  Home  v,  Pringle,  and  that  whenever  the  ]^;ality  of 
such  an  appointment  shall  come  into  question  in  this  Court  again,  the  authoritatively 
expressed  opinion  of  Lord  Cottenham  will  be  deliberately  and  solemnly  recognised. 
Therefore,  though  we  are  not  going  to  decide  that  question  tcnlay,  I  am  happy  to  have 
an  opportunity  of  intimating  my  opinion,  and  what  would  probably  be  the  unanimous 
opinion  of  the  Court. 

This  case  really  depends  on  the  question,  what  must  be  held  to  be  the  true  meaning 
and  mutual  understanding  of  the  contract  on  which  the  action  is  raised  ?  Whether  it 
can  be  held  that  the  trustees,  on  the  one  hand,  understood  that  they  were  pledging, 
and  that  Manson,  on  the  other  hand,  acted  on  the  belief  that  they  had  pledged 
their  personal  responsibility  ?  It  is  a  question  upon  the  construction  of  a  bona  fide  con- 
tract. It  is  the  familiar  contract  of  locatio  operarumy  and  the  action  upon  it  here  is,— * 
to  remunerate  a  professional  person  for  work  done  in  the  employment  of  the  persons 
against  whom  the  action  is  brought.  The  question  put  to  the  Court  is,  looking  to  all 
the  circumstances  from  which  the  fact  of  express  stipulation  is  to  be  implied,  what 
stipulation  the  parties  would  have  expressed  if  they  had  been  called  on  to  do  so  ?  Is  it 
to  be  conceived  that  the  trustees,  looking  on  them  as  a  body  having  a  duty  to  perform, 
and  no  interest,  really  intended  to  pledge  their  personal  credit  for  an  unknown  amount 
of  expenses  to  be  incurred  in  the  recovery  of  the  trust-estate,  and  that  Manson  und6^ 
stood  this  ?    If  such  a  proposition  had  been  stated,  can  it  be  maintained  that  Hanson 


VOL  DoBlAp.  GULLEN    V.    SIR   W.    BATLUE,   &o.  581 

expected  these  persons  to  say  they  would  pledge  their  personal  liability )  When  con- 
tracts are  not  express,  we  look  to  the  preponderance  of  probability.  We  write  into  that 
which  is  left  blank  upon  the  probabilities  of  human  rationality.  !Naw,  is  it  a  thing  to 
be  imagined,  that  if  it  had  been  put  to  the  trustees  when  they  employed  Hanson,  that 
i^  in  the  result,  the  whole  trust-funds  are  swallowed  up,  he,  without  telling,  is  entitled 
to  go  upon  your  personal  liability  for  expenses,  and  if  successful,  he  is  to  pocket  the 
profit  while  you  get  nothing,  they  would  have  agreed  to  this  ?  He  [626]  has  actually 
realised,  as  it  is,  L.ldOO  or  L.1400  of  profit,  and  this  claim  is  to  increase  his  profit  out 
of  the  pockets  of  these  gratuitous  trustees.  In  many  cases  of  construction,  there  is  a 
difficulty  in  determining  what  the  parties  would  likely  have  stipulated  as  to  the  funds 
they  relied  on,  but  this  has  no  difficulty  about  it.  There  is  not  the  least  shadow  of  a 
ground  for  doubt.  It  is  the  case  of  a  person  who  himself  knew  most  about  the  trust- 
estate,  and  could  not  have  imagined  that  those  who  knew  nothing  of  the  condition  of  it 
would  ever  have  undertaken  personal  liability  for  no  benefit  to  themselves  whatever. 
There  is  no  more  necessary  consideration  in  such  cases  than  the  situation  in  which  the 
parties  respectively  stood  in  respect  of  knowledge. 

I  go  also  on  the  tenor  of  the  clause  of  gratification  in  the  commission,  and  the 
refusal  to  exhibit  a  state  of  the  accounts  as  to  the  state  of  the  trust-funds,  and  the 
claims  against  them.  The  most  probable  and  most  charitable  view  is,  that  this  was 
refused  from  a  feeling  of*  Hanson's,  that  it  was  only  upon  him  and  the  other  beneficiary, 
his  client,  that  the  effect  of  a  failure  to  make  any  thing  of  the  trust-funds  would  fall. 
If  he  had  any  notion  that  the  trustees  were  to  be  liable  to  him,  it  was  his  duty,  in 
common  honesty,  to  give  them  timeous  information  of  the  state  of  matters. 

The  Court  sustained  the  defences,  and  assoilzied  the  defenders  with  expenses. 
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BoBERT  Forbes,  Pursuer. — Moncreiff, 

John  Gallib,  Defender. — R  S.  Gordon. 

Process — Reclaiming  Note — Judgment — Error, — After  a  reclaiming  note  against  an 
interlocutor  sustaining  the  fourth  defence  in  a  cause  had  been  sent  to  the  roll,  the 
Courts  upon  a  note  to  the  Lord  President,  allowed  the  fifth  defence  to  be  substituted, 
Uie  Lord  Ordinary  and  both  parties  concurring  in  the  statement,  that  the  fourth  had 
been  written  in  the  interlocutor  by  a  clerical  error. 

In  this  case  the  pursuer  reclaimed  agaiost  an  interlocutor  of  Lord  Wood's,  sustaining 
the  fonrth  defence.  After  the  reclaiming  note  had  passed  through  the  single  bills,  and 
been  ordered  to  the  roll,  the  defender  boxed  a  written  note  to  the  Loid  President, 
stating  that  it  was  the  intention  of  the  Lord  Ordinary  to  sustain  the  fifth  and  not  the 
fourth  defence,  and  that  the  latter  had  been  written  in  the  interlocutor  by  mistake. 
The  note  prayed  that  the  case  might  be  remitted  to  Lord  Wood  for  explanation,  or 
otherwise  dealt  with  as  to  the  Court  might  seem  fit. 

This  note  having  been  intimated  to  the  pursuer,  his  counsel  attended  at  the  bar,  and 
stated  that  there  was  no  doubt  about  the  mistake,  and  consented  to  an  alteration  of  the 
interlocutor. 

[526]  The  Court  thought  the  mistake  ought  to  be  stated  to  them  by  the  Lord 
Ordinary,  and  his  Lordship  having  been  called  in,  stated  that  it  was  an  obvious  clerical 
error.  He  did  not  know  how  it  had  occurred,  but  it  was  a  mistake  which  the  parties 
must  at  once  have  seen. 

The  Court  found  that,  in  the  interlocutor  reclaimed  against^  ''  the  word  '  fourth '  has 
been  written  by  a  clerical  error  instead  of  the  word  '  fifth,'  and  allow  the  said  inteiw 
locutor,  and  the  reclaiming  note  against  the  same,  to  be  amended  accordingly." 
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No.  69.  VIH.  Dunlop  529.    20  Feb.  1846.     Ist  Div.— Lord  Robertaon. 

Egbert  Watt  (Wabdrop's  Trustee),  Advocator. — Inglis, 
FiNDLAY  and  Hkndrib,  Eespondents. — Marshall 

Bankruptcy —[Vesting  of  Edais  in  Trustee — Estate  acquired  by  Bankrupt* s  Fraud]— 
Sale — Fraud — Delivery, — A  party  purchased  whisky  to  be  paid  on  delivery.  At  the 
time  of  delivery  he  induced  the  seller  to  take  a  portion  of  the  price,  with  a  promise  to 
pay  the  balance  in  a  few  days,  and  concealed  the  fact  that  he  was  then  taking  steps 
for  his  sequestration  under  the  bankrupt  act^  which  was  shortly  afterwards  awarded, 
— Held,  in  a  question  between  the  seller  and  the  trustee  in  the  purchaser's  sequestra- 
tion, that  the  delivery  did  not,  in  the  circumstances,  pass  the  property. 

On  27th  September  1842,  John  Wardrop,  grocer,  Dundyvan,  purchased  a  puncheon 
of  whisky  from  Findlay  and  Hendrie,  spirit-dealers,  Airdrie.  The  bargain  was  fixed 
by  a  minute  in  the  seller's  day-book  in  these  terms : — '*  Airdrie,  September  27, 1842. 
Bargained  this  day  with  John  Wardrop,  Dundjrvan,  for  one  puncheon,  containing  about 
120  or  130  gallons  aqua,  from  malt^  strength  11  0.  P.  Price  7s.  2d.  per  gallon.  Net 
cash,  and  L.1  of  earls  received  to-day,  and  the  aqua  to  be  uplifted  and  paid  at  the  old 
term  of  Martinmas  1842.  (Signed)  John  Wardbop."  The  whisky  was  not  delivered 
at  the  time  specified,  but  on  22d  December  Wardrop  requested  that  it  should  be  sent  to 
him  on  the  26th  (Monday).  This  was  accordingly  done,  James  Hendrie  accompanying 
it  to  get  payment  of  the  price,  which  amounted  to  L.39,  8s.  4d.  Wardrop  stated  that 
he  was  unable  to  pay  the  whole  price  then,  but  paid  L.9  to  account,  and  promised  to 
pay  the  balance  the  following  Saturday.  On  30th  December  Wardrop  was  sequestrated 
under  the  bankrupt  act  upon  his  own  application,  with  his  brother-in-law,  William 
Eobertson,  as  his  concurring  creditor. 

On  5th  January,  Findlay  and  Hendrie  presented  a  petition  to  the  Sheriff^  stating  the 
circumstances  of  the  transaction — alleging  fraud  against  Wardrop  for  receiving  the 
whisky,  and  making  the  promises  he  did  about  payment,  when  he  knew  he  was 
insolvent ;  and  praying  for  "  warrant  to  officers  of  Court,  and  other  executors  of  the 
law,  to  pass  to  the  premises  possessed  by  the  said  John  Wardrop  at  Dundyvan,  and  in 
presence  of  the  Excise-officer  of  the  district^  to  measure  or  gauge  and  seal  up  the  aaid 
puncheon  of  whisky,  and  convey  the  same  to  the  Excise-office  in  Airdrie,  there  to  be 
secured  and  kept  till  the  future  orders  of  Court :  Find  that  the  petitioners  have  a  right 
to  redelivery  of  the  said  puncheon  of  whisky,  or  such  quantity  thereof  as  may  be 
recovered  as  aforesaid,  and  at  all  events  find  that  they  are  entitled  to  be  preferred  to  the 
expenses  of  this  application,  and  consequent  procedure,  out  of  the  estate  of  the  said 
John  Wardrop,  or  out  of  the  proceeds  of  the  sale  of  the  said  whisky,  if  the  same  shall 
be  sold  for  the  benefit  of  the  estate ;  or  do  [630]  otherwise  and  further  in  the  prenuses 
as  to  your  Lordships  may  seem  proper  in  the  circumstances  of  the  cbsq,  and  appoint  a 
copy  of  this  petition,  and  of  your  deliverance  to  follow  hereon,  to  be  served  on  the  said 
John  Wardrop,  and  him  to  lodge  answers  thereto,  if  he  any  has." 

Wardrop  did  not  lodge  answers,  and  the  Sheriff  granted  warrant  to  secure  the  whisky 
as  craved.  He  afterwards,  upon  an  incidental  minute,  granted  warrant  of  sale,  under 
which  the  whisky  was  sold,  and  fetched  L.32,  3s.  6d.  This  sum,  under  deduction  of 
the  petitioner's  expenses,  was  consigned  with  the  clerk  of  Court. 

Thereafter  Robert  Watt,  the  trustee  in  Wardrop's  sequestration,  made  appearance  in 
the  process,  and  claimed  the  consigned  money,  upon  the  ground  that  the  property  of  the 
whisky  had  passed  to  the  bankrupt  by  delivery,  there  being  nothing  in  the  circumstances 
under  which  it  was  made  to  prevent  it  having  this  effect. 

The  petitioners,  in  answer,  averred  in  point  of  fact,  that  some  weeks  before  the 
delivery,  Wardrop  had  instructed  his  law-agent  to  prepare  a  petition  for  his  sequestration, 
and  that  at  the  time  of  it  he  had  in  his  possession  an  affidavit  of  his  concurring  creditor's 
debt,  which  his  agent  had  forwarded  to  him  to  get  executed ;  and  that  it  was  executed 
the  same  day.  In  point  of  law,  they  pleaded,  that  in  these  circumstances  Wardrop  beiog 
guilty  of  fraud  when  he  induced  tjiem  to  deliver  the  whisky  upon  his  promise  to  pay 
the  balance  of  the  price  in  a  few  days,  which  he  knew  he  could  not  do,  neither  he  nor 
his  creditors  could  take  benefit  from  the  delivery  against  them  the  defrauded  parties. 
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The  Sherilf  allowed  the  petitioners  a  proof  "  of  the  circumstances  under  which  they 
allege  that  the  whisky  was  ohtained."  This  proof  was  taken,  and  established  the  aver- 
ments as  generally  above  stated,  and  as  more  particularly  detailed  in  the  findings  of  the 
Lord  Ordinary's  interlocutor,  afterwards  quoted. 

The  Sheriff  pronounced  the  following  interlocutor  : — "  Finds  it  established  that  the 
bankrupt  Wardrop  acted  fraudulently,  not  only  towards  the  pursuers,  but  in  his  bank- 
ruptcy generally:  Finds  it  established  that  he  obtained  the  whisky  in  question  by 
fraudulent  concealment  and  misrepresentation,  and  therefore  that  they  are  entitled  to 
leetitution  :  Authorizes  the  clerk  of  Court  to  pay  over  the  consigned  money  to  them  : 
Finds  them  entitled  to  expenses." 
The  trustee  advocated. 

In  the  advocation  two  questions  were  pleaded,  which  the  Court  thought  it  unneces- 
sary to  decide,  though  they  are  alluded  to  in  the  opinions  of  the  Judges,  viz. 1st 

Whether  tzhe  delivery  should  be  held  to  have  taken  place  under  the  original  contract,' 
which  was  for  ready  money,  or  upon  a  subsequent  one  which  superseded  it,  for  credit  of 
a  part  of  the  price  ?  And,  2d,  Whether,  in .  the  former  event,  the  condition  of  ready 
money  was  a  condition  suspensive  of  the  sale ) 

The  Lord  Ordinary  pronounced  the  following  interlocutor: — "Finds,  [631]  1st, 
that  on  the  27th  September  1842,  the  respondents  sold  to  John  Wardrop  a  puncheon  of 
spirits,  and  that  the  bargain  was  for  cash— the  spirits  to  be  uplifted  and  paid  at  the -old 
term  of  Martinmas  1842  :  2d,  Finds,  that  on  the  arrival  of  the  said  term,  the  puncheon 
was  not  delivered,  nor  demanded,  nor  the  price  paid  or  tendered,  and  that  the  concluded 
bargain  was  thus  not  implemented  according  to  the  terms  in  which  the  same  had  been 
concluded:  3d,  Finds,  that  at  least  two  weeks  prior  to  the  24th  December  1842,  the 
said  John  Wardrop  employed  Eobert  Alton,  writer  in  Hamilton,  to  take  measures  for 
obtaining  a  sequestration  of  his  estate;  and  that  on  the  said  24th  day  of  December 
1842,  an  affidavit  to  be  subscribed  by  William  Robertson,  brother-in-law  of  the  said 
John  Wardrop,  was  transmitted  to  him  by  the  said  Eobert  Alton  :  4th,  Finds  that  the 
said  affidavit  was  emitted  on  the  26th  day  of  December,  and  that  on  that  day  the 
respondent^  James  Hendrie,  was  prevailed  on  by  the  said  John  Wardrop  to  deliver  a 
puncheon  of  whisky,  to  account  of  the  price  of  which  he  paid  L9,  and  promised  to  pay 
the  balance  on  the  Saturday  following :  5th,  Finds  that  no  such  payment  was  made 
under  this,  which  was  also  of  the  nature  of  a  ready  money  transaction,  but  that  on  the 
30th  December  1842,  sequestration  of  the  estate  of  the  said  John  Wardrop  was  awarded; 
and,  therefore,  finds,  that  the  right  of  property  in  the  said  puncheon  of  whisky  never 
lawfully  vested  in  the  said  John  Wardrop,  who  fraudulently  obtained  possession  thereof; 
and  that  the  trustee  for  his  creditors  has  no  claim  to  the  said  puncheon  of  whisky,  but 
that  the  price  thereof,  as  realised  under  the  present  proceedings,  must  be  paid  over  to 
the  respondents,  under  deduction  of  the  sums  of  L.1,  originally  given  as  earnest,  and 
L9  paid  to  account,  when  possession  of  the  whisky  was  obtained  in  manner  foresaid ; 
and  with  these  findings  remits  to  the  Sheriff  to  proceed  accordingly,  and  decerns :  Finds 
the  advocator  liable  in  the  expenses  incurred  in  this  Court." 

Both  parties  reclaimed,  the  trustee  craving  a  reversal  of  the  interlocutor  in  toto,  and 
Findlay  and  Hendiie  in  so  far  only  as  "  the  sums  of  LI  and  L9  are  to  be  deducted,  as 
therein  noticed." 

Lord  Fbbsidbnt. — It  is  unnecessary  to  determine  whether  or  not  the  stipulation  for 
payment  on  delivery  was  a  condition  suspensive  of  the  sale.  The  question  is,  Whether 
Wardrop,  being  at  the  very  time  in  the  course  of  taking  measures  for  his  sequestration, 
was  not  in  pesnmafide  in  requiring  and  receiving  delivery  of  the  whisky  1 — whether  he 
did  not  induce  the  sellers  to  part  with  it  upon  a  promise  of  payment,  which  he  knew  he 
was  unable  to  perform  ?  If  he  did,  which  I  think  satisfactorily  proved,  I  hold  it  to  be 
perfectly  clear  that  his  creditors  cannot  take  advantage  of  delivery  thus  fraudulently 
obtained.  In  this  view  it  appears  to  me  immaterial  whether  the  delivery  was  made 
under  the  original  contract^  which  was  for  ready  money,  or  under  a  subsequent  one,  by 
which  credit  was  given  on  promise  of  payment  in  a  day  or  two.  In  either  case  there 
was  a  fraudulent  concealment  by  the  purchaser  of  his  circumstances,  and  a  promise  of 
payment  [632]  made  by  him  to  induce  delivery,  which  he  knew  he  could  not  perfonzL 
TMb,  in  my  opinion,  was  sufficient  to  prevent  either  him  or  his  creditors  from  taking 
advantajie  by  the  delivery.  : 
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Lord  Mackenzie. — I  concur.  I  should  not  wish  to  be  held  as  adopting  Professor 
Bell's  view  of  President  Blair's  opinion  in  the  case  of  Steins  t;.  Hutchison,^  *'  that  if  a 
bankrupt  were  to  take  delivery  of  goods  bought  as  a  solvent  man,  this  would  be  a  fraud 
which  would  entitle  the  seller  to  redress."  ^  I  do  not  think  his  opinion  went  so  far. 
At  all  events  he  was  not  dealing  with  such  a  case,  and,  therefore,  the  obeervation  Mr. 
Bell  alluded  to,  whatever  ite  true  meaning,  was  only  obiter^  and  I  should  not  hold 
myself  bound  by  it.  Mr.  Bell  does  not  agree  with  it.  But  I  shall  not  give  any  opinion 
on  the  point,  as  it  is  not  necessary  for  the  decision  of  this  case. 

Here  the  vendor  attended  at  the  delivery  of  the  goods  himself,  and  received  a  pay- 
ment to  account.  He  consented  to  leave  them  and  go  away  with  only  a  part  of  his 
money,  and  a  promise  of  the  balance  in  a  few  days,  iniie  ori^^nal  contract  was  for  pay- 
ment on  delivery,  and  though  it  was  not  implemented  at  the  time  specified,  yet  the 
parties  did  not  mean  to  resile  from  it  I  do  not  think  the  arles  were  forfeited.  The 
parties  went  on  with  the  bargain,  and  the  arles  were  part  of  the  price.  But  the  vendor's 
intention  about  payment  was  changed,  for,  if  he  had  retained  his  original  intention,  he 
would  not  have  left  the  goods  widiout  payment  of  the  whole  price.  The  vendee  met 
with  him,  and  persuaded  him  to  make  it  a  bargain  on  credit,  at  least  for  a  part  of  tiie 
price — to  give  him  time  in  short  That  was  a  change  from  a  ready  money  to  a  credit 
transaction.  It  is  plain  that  the  vendee  prevailed  upon  him  by  his  representations,  for 
the  vendor  would  rather  have  had  his  money.  We  cannot  suppose  that,  of  his  own 
accord,  he  took  a  fancy  not  to  be  paid,  but  to  give  credit  The  vendee  was  then  a 
bankrupt  He  had  written  for  a  sequestration  long  before,  and  was  in  the  same  situation 
as  if  he  had  got  it.  There  was  here  dolus  malus  in  inducing  the  vendor  to  give  credit 
There  may  be  cases  where  dolus  incidens  eorUradui  will  not  void  the  contract^  but  it 
will  always  void  what  ia  e£fected  by  the  dolus.  Suppose  the  vendee  had  told  that  he 
was  contemplating  bankruptcy,  would  the  vendor  have~left  the  goods  and  given  credit! 
He  might  have  taken  away  the  goods,  and  was  not  bound  to  give  credit  unleas  he 
pleased. 

It  is  unnecessary  to  decide  the  question  whether  the  condition  of  ready  money  was 
suspensive  of  the  sale.  I  am  inclined  to  think  it  was  not^  and  that  if  the  vendor  had 
delivered  the  goods  without  any  fraud  on  the  part  of  the  vendee,  the  property  would 
have  passed. 

Lord  Pullerton. — ^The  case  is  not  free  from  difficulty;  and  that  difficulty  is 
increased  by  the  anxiety  of  the  parties  to  take  higher  ground  than  was  perhaps 
necessary  for  the  decision  of  the  question  truly  raised  by  the  special  circumstances 
giving  occasion  to  it 

On  considering  these  circumstances,  I  have  come  to  the  opinion  already  expressed 
by  your  Lordshlpsi  that  the  interlocutor  ought  to  be  adhered  to. 

At  the  outset  I  may  observe,  that  I  think  it  would  be  difficult  for  the  respon- 
[633]  -dents  to  maintain  that  there  were  here  two  contracts  of  sale.  In  their  ori^uial 
petition,  they  rest  expressly  on  the  ground  that  there  was  only  one  contract^  that  of 
September— -(reads  it ; )  and,  indeed,  the  other  view  of  there  being  a  second  contract  is 
only  put  in  argument  alternatively,  and  for  the  purpose  of  pressing  against  the  advocatois 
a  dilemma  supposed  to  arise  from  the  course  of  their  reasoning. 

The  contract  of  sale,  as  I  view  it,  then,  was  that  of  September,  and  bears  to  be  one 
for  ready  money ;  the  puncheon  of  spirits  to  be  uplifted,  and  the  price  paid  at  the  same 
time.  Now  I  am  not  prepared  to  assent  to  the  proposition  maintained  on  the  part  of 
the  respondents,  that  in  such  a  transaction  the  payment  of  the  price  is  a  proper  suspen- 
sive condition  of  the  sale.  That  would  go  far  indeed.  It  would  establish,  that  in  eveiy 
bargain  of  the  kind,  and  independently  of  any  allegation  of  concealed  bankruptcy  or 
fraud,  the  property  of  the  goods  which  was  voluntarily  delivered  by  the  letter  could  not 
pass  unless  the  price  were  paid. 

This  would  be,  I  think,  a  novel  doctrine,  and  one  for  which  I  can  see  no  authority. 
But  it  is  not  necessary  for  the  decision  of  the  respondents'  case,  which  truly  rests  not 
on  the  ground  of  the  absolute  inefficacy  of  delivery  of  goods  on  a  ready  money  bargain, 
but  on  the  special  ground,  that  in  this  case  the  delivery  was  procured  by  the  fmud  of 
the  bankrupt^  and  is  therefore  not  available  to  his  creditors  in  a  question  with  the  party 
defrauded. 

I  November  16,  1810,  (F.C.).  *  BeU's  Commentaries,  p.  182,  (4thedit>. 
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For  the  success  of  his  argument,  it  is  not  necessary  to  establish  that  the  actual  pay- 
ment was  a  condition  suspensive  of  the  sale.  It  is  enough  that  it  was,  as  was  admitted 
in  argument  on  the  part  of  the  advocator,  at  the  least,  suspensive  of  the  delivery ;  and 
that  that  delivery  was  procured  only  by  the  particular  representation  of  the  bankrupt, 
and  the  conceahnent  of  that  which  he  knew  was  about  to  take  place — his  own 
sequestration. 

The  statement  of  the  respondent^  and  I  do  not  perceive  that  it  is  denied,  is,  that 
the  bankrupt  required  the  deUvery  of  the  spirits  '*  in  terms  of  the  original  bargain," — 
viz.  to  be  paid  when  uplifted.  The  spirits  were  sent  to  him  on  that  understanding ; 
and  it  is  proved  that  they  were  delivered,  and  allowed  to  remain  with  the  bankrupt  on 
his  paying  L.9,  and  stating,  that  though  he  had  not  the  balance  by  him,  and  it  would 
be  paid  in  a  day  or  two,  I  do  not  think  this  took  off  in  any  the  true  character  of  the 
transaction,  as  a  ready  money  transaction.  It  was  clearly  the  respondents'  conviction 
of  the  nature  of  the  transaction,  and  his  reliance  on  the  statements  by  the  bankrupt 
that  he  adhered  to  its  terms,  which  procured  the  delivery  of  the  goods.  It  is  equally 
dear  that  those  statements  were  fraudulent  and  false,  because,  at  the  very  time  he  was 
making  them,  he  had  given  directions  for  his  own  sequestration.  It  appears  to  me, 
then,  diat  the  delivery  of  the  goods  here  was  obtained  by  fraud,  and  therefore  that  the 
advocators  are  entitled  to  be  restored  against  it. 

In  other  circumstances  I  can  conceive  a  much  nicer  question  to  arise,  which  has 
been  alluded  to  by  Lord  Mackenzie — that  is,  where  goods  were  bought  on  credit,  or 
without  any  special  stipulation  as  to  the  time  of  payment,  are  delivered,  and  received 
by  the  purchaser  at  a  time  when  he  knows  the  likelihood  of  his  impending  bankruptcy. 
Whatever  may  be  his  moral  obligation,  it  may  still  be  a  question  whether  he  is  l^^ally 
bound  to  refuse  delivery.  But  here  there  is  no  room  for  any  such  question ;  because 
the  bargain  here  being  for  payment  on  delivery,  the  purchaser  demanded  and  obtained 
delivery  on  that  understanding,  combined  with  the  positive  assurance  to  pay  in  a  day  or 
two ;  while  by  his  own  act,  [534]  the  application  for  sequestration,  he  was  rendering 
himself  incapable  of  keeping  his  word. 

I  cannot  doubt  that  when  a  party  obtains  deUvery  of  goods  by  a  positive  under- 
standing to  pay  on  delivery,  that  delivery  will  be  invalidated  by  the  respondent's  con- 
cealment of  facts  incapacitating  him  from  performance. 

It  is  said,  indeed,  by  the  advocator,  that  the  delivery  here  without  insisting  for 
payment,  brought  the  case  to  a  mere  giving  of  credit  by  the  respondents,  and  reduced 
them  to  the  situation  of  any  other  creditors :  and  it  is  here  that  the  respondents'  dilemma 
takes  effect.  Because,  if  there  was  truly  a  departure  from  the  original  bargain  to  deliver 
on  payment^  and  an  agreement  to  deliver  on  credit^  that  must  be  held  a  new  agreement^ 
into  which  the  respondents  were  induced  to  enter  by  the  fraud  of  the  bankrupt^  being 
a  case  to  which  it  is  not  denied  by  the  advocators  that  the  principle  of  restitution 
would  apply. 

In  whatever  light  then  the  delivery  be  viewed,  whether  as  taking  place  under  the 
original  contract  for  payment  on  delivery,  or  under  a  new  and  separate  contract  for 
delivery  on  credit,  I  think  the  admitted  fraud  of  the  bankrupt  is  fatal  to  the  claim  of 
the  trustee  and  the  creditors. 

LoBD  Jbffbkt. — Though  I  have  more  doubts  than  your  Lordships,  I  cannot  say  I 
regret  that  the  judgment  is  to  be  as  it  is.  It  is  a  nice  case  on  either  of  the  views  that 
have  been  presented,  holding  the  delivery  to  have  been  made  under  the  original  contract, 
I  am  at  a  loss  to  distinguish  this  from  any  other  case  where  a  bankrupt  receives  delivery 
of  goods.  In  England  it  is  fixed  that  the  assignee  may  receive  goods  forwarded  to  the 
baoJcrupt  in  the  ordinary  course  of  trade.  In  every  case  the  same  point  may  be  put  as 
here, — ^Do  you  believe,  that  if  the  vendor  had  known  the  vendee's  circumstances,  he 
would  have  sent  the  goods,  or  allowed  them  to  remain  ?  In  England  the  assignees  are 
bound  in  duty  to  receive  every  thing  that  comes  into  their  clutch,  and  reduce  those  who 
have  oome  into  the  scrape  at  the  eleventh  hour  to  the  same  situation  as  those  who  have 
been  in  it  from  an  earlier  period.  I  cannot  see  how  the  bankrupt  could  have  received 
any  benefit  from  the  fraud  here ;  and  if  he  contemplated  benefiting  his  creditors,  he 
bad  just  the  same  interest  as  the  assignees  in  England. 

I  incline,  on  the  whole,  to  think  the  safer  ground  of  judgment^  and  that  which  I 
have  less  hesitation  in  concurring  in,  is,  that  there  was  here  a  new  contract.  It  is  not 
substantially  denied  that  the  goods  were  left  on  condition  that  the  balance  of  the  price 
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should  be  paid  in  a  day  or  two.  That  may  be  viewed  as  a  new  bargain,  and  I  should 
hold  it  to  be  a  swindle  on  the  part  of  the  vendee,  he  knowing  what  he  did.  Therefore, 
though  I  see  a  great  deal  more  difficulty  in  the  case  than  your  Lordships,  I  don't  dissent 
from  the  judgment  to  be  pronounced. 

The  Court  pronounced  the  following  interlocutor :  Befuse  the  reclaiming  note  for 
Robert  Watt ;  and  in  the  note  of  Findlay  and  Hendrie,  recal  the  interlocutor  of  the 
Lord  Ordinary,  to  the  extent  of  finding  Findlay  and  Hendrie  entitled  to  retain  the  sum 
of  L.3,  4s.  lid.,  from  the  payment  of  L.10  made  to  them  to  account,  being  the  price  of 
nine  and  a  quarter  gallons  of  the  whisky  consumed  by  the  bankrupt,  John  Wardrop, 
prior  to  the  sale  thereof  by  auction :  Find  the  said  Findlay  and  Hendrie  entitled  to  the 
sum  consigned  in  the  hands  of  the  clerk  of  the  Inferior  Ck)urt,  and  interest  from  the 
date  of  consignation,  under  deduction  of  L6,  15s.  Id.,  being  the  difference  [535]  of 
price  arising  on  the  said  payment  of  L.10,  and  interest  corresponding:  Find  the  said 
Robert  Watt,  as  trustee  of  John  Wardrop,  entitled  to  the  residue  of  said  consigned 
fund,  and  interest ;  and  grant  warrant  to  the  clerk  of  Court  for  payment  to  the  parties 
accordingly ;  and,  with  these  findings,  adhere  quoad  ultra  to  the  interlocutor  of  the  Lord 
Ordinary :  Find  Findlay  and  Hendrie  entitled  to  one  half  of  the  additional  costs,  as 
these  may  be  taxed,  since  the  date  of  the  Lord  Ordinary's  interlocutor. 

[Of.  Richfiumd  v.  Railton,  16  D.  406 ;  Clark  ^  Go,  v.  MiXia;r  ^  Son's  Trustee,  12  R. 

1042,  1044.] 
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Harriet  Ordk  or  Murray,  Pursuer. — Logan. 
Edward  K.  S.  L.  Murray,  Defender. 

Process — Dioorce — Oath  of  Calumny — Husband  and  Wife. — In  an  action  of  divorce 
raised  by  a  wife  resident  at  Brussels,  who  was  certified  by  her  medical  attendant  to 
be  enable  to  undertake  a  journey  to  this  country, — Held  competent  for  the  Lord 
Ordinary  to  remit  to  a  person  abroad  to  take  her  oath  of  calumny. 

Action  of  divorce  for  adultery  at  the  instance  of  Eirriet  Orde  or  Murray,  residing 
at  Brussels,  against  her  husband,  Edward  K.  S.  L.  Murray,  ''  Captain  in  the  Forfar  and 
Kincardine  regiment  of  militia,  and  Lieutenant-Colonel  in  the  Spanish  service,  presently 
residing  in  Edinburgh.'*  The  parties  were  married  in  England.  After  defences,  deny- 
ing the  ground  of  action  had  been  given  in,  the  counsel  for  the  pursuer  produced  to  the 
Lord  Ordinary  a  certificate  from  Dr.  Trumper,  her  medical  attendant,  authenticated  by 
the  burgomaster  and  British  minister  at  Brussels,  to  the  effect  that,  from  her  state  of 
health,  a  journey  to  this  country  would  be  attended  with  danger  to  her  life,  and  moved 
his  Lordship  to  grant  commission  to  some  competent  party  at  Brussels  to  take  her  oath 
of  calumny.  This  motion  was  unopposed  ;  but  the  Lord  Ordinary  having  doubts  as  to 
the  competency  of  granting  it,  appointed  the  pursuer  to  give  in  a  minute  of  her  motion, 
''and  to  state  any  similar  cases  in  which  a  commission  to  take  the  oath  of  calumny  has 
been  granted.''  A  minute  was  given  in  accordingly,  the  cases  referred  to  in  which  will 
be  found  in  the  note  of  the  Lord  Ordinary,  subjoined  to  an  interlocutor,  making 
avizandum  with  the  minute  to  the  Court.  ^ 


1 « jsjoTE. — In  this  case  a  summons  of  divorce  has  been  raised  by  the  pursuer  Harriet 
Orde  or  Murray,  who  is  described  in  the  summons  as  '  presently  residing  in  the  Boidevaid 
*  du  Midi,  Brussels,  in  the  kingdom  of  Belgium,  and  wife  of  Edward  Kent  Strathearn 
'  Lathropp  Murray,  Captain  in  the  Forfar  and  Kincardine  regiment  of  militia,  and 
'  Lieutenant-Colonel  in  the  Spanish  service,  presently  residing  in  Edinburgh.'  Accord- 
ing to  the  certificate  produced,  the  pursuer  and  defender  were  married  in  the  parish  of 
Christ  Church,  county  of  Surrey,  on  the  25th  of  May  1833.  There  has  been  produced, 
on  the  part  of  the  pursuer,  a  certificate,  authenticated  by  the  burgomaster  and  her 
Majesty's  Minister,  written  by  Dr.  Trumper,  declaring,  on  soul  and  oonscience,  that 
Madame  Kent  Murray,  residing  at  Brussels,  has  bedn  for  a  long  time,  and  is  still,  under 
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[536]  At  the  bar  of  the  Inner-House  the  counsel  for  the  pursuer  stated,  that  since 
the  case  was  before  the  Lord  Ordinary,  a  decision  precisely  in  point,  [637]  and  support- 
ing the  competency  of  the  present  motion,  had  been  discovered,  viz.  in  the  case  of  A.  £. 
r.  C.  D.,  June  16,  1838,  (16  S.  1143). 

his  care  as  a  physician,  convalescent  of  a  long  and  severe  disease,  (gastro-ent^ro-c^phalite,) 
and  that  she  is  still  so  unwell  that  it  is  impossible  for  her  to  travel  by  sea,  in  bad  weather, 
and  that  a  voyage  disagrees  with  her,  and  might  bring  on  a  relapse,  which  would  place 
her  life  in  danger.  The  Lord  Ordinary,  on  recurring  to  the  Act  of  Parliament,  which 
gives  the  jurisdiction  of  divorce  cases  to  this  Courts  (1  Will.  lY.,  cap.  69,)  finds  it 
expressly  enacted  in  the  36th  section,  that  *  the  Lord  Ordinary  shall,  in  all  actions  of 
'  divorce,  administer  the  usual  oath  of  calumny  to  the  pursuer,  and  no  decree  or  judgment 
*  in  favour  of  the  pursuer  shall  be  pronounced  in  any  of  the  consistorial  actions  herein 
'  before  eniunerated,  whether  appearance  shall  or  shall  not  be  made  for  the  defendant, 
'  until  the  grounds  of  action  shall  be  substantiated  by  sufficient  evidence.' 

'*  This  enactment  of  the  statute  regulates  the  exercise  of  the  jurisdiction  conferred  on 
this  Court.  It  does  not  provide,  generally,  that  the  Court  of  Session  shall  administer 
the  oath  of  calumny  in  actions  of  divorce ;  but  it  expressly  enacts,  that  the 
oath  of  calumny  shall  be  administered  by  the  Lord  Ordinary;  and  also  requires 
evidence  in  cases  where,  according  to  the  ordinary  procedure  in  this  Court,  judgment 
might  be  pronounced  without  evidence.  The  terms  of  this  oath  of  calumny  show  that 
it  was  framed  for  the  express  purpose  of  preventing  collusive  divorces.  Before  that  Act 
passed,  proceedings  had  taken  place  in  the  English  Courts  with  regard  to  the  validity  of 
divorces  pronounced  in  Scotland ;  and  opposite  views  were  entertained  by  English  and 
Scotch  Courts  on  that  subject.  It  was  also  very  generally  believed,  indeed  notorious, 
that  divorces  had  been  obtained  in  Scotland  by  collusion  between  the  pursuers  and 
defenders  in  those  actions.  In  these  circumstances  this  special  enactment  was  passed ; 
and  it  appeared  to  the  Lord  Ordinary  that  he  could  not  delegate  the  duty  of  taking  an 
oath  of  calumny  from  the  pursuer  of  an  action  of  divorce,  which  was  specially  delegated 
to  him,  and  which,  for  any  thing  he  can  see,  might  have  been  so  expressly  intrusted  by 
the  legislature,  for  the  express  purpose  of  preventing  such  actions  being  brought,  where 
the  parties  bringing  them  were  not  in  a  condition  to  appear  before  the  Lord  Ordinary 
and  take  the  oath.  It  was  stated  to  the  Lord  Ordinary  that  such  commission  had 
been  granted  in  other  cases,  and  he  therefore  appointed  a  minute  to  be  given  in  on  the 
part  of  the  pursuer,  in  which  cases  should  be  stated  where  commission  had  been  granted 
to  take  the  oath  of  calumny.  Eeference  has  been  made  to  the  case  of  Lady  Warrender, 
where  it  is  said  Lord  FuUerton  granted  a  commission  to  take  her  oath  in  Paris.^  The 
Lord  Ordinary  understood  that  Lady  Warrender  was  not  a  pursuer,  but  defender  in  that 
action,  and  therefore  did  not  come  under  the  special  provision  of  the  statute.  It  is  also 
stated  that  Lord  Cockburn  ^  had  done  the  same,  and  the  present  Lord  Ordinary  had 
done  the  same.  He  does  not  believe  he  ever  did  so ;  but  if  he  did,  he  conceives  he  was 
in  error,  which  he  is  not  therefore  bound  to  repeat.  It  has  further  been  stated,  that  in 
one  case,  a  mariner  of  the  name  of  Potts,  who  had  executed  a  summons  against  his  wife, 
had  petitioned  the  Courts  on  the  ground  that  he  was  about  to  proceed  on  a  foreign 
voyage,  to  authorise  the  Lord  Ordinary  to  take  his  oath  to  lie  in  retentis  before  the 
action  had  been  called  in  Court'  It  is  maintained  that  that  was  going  further  than 
is  proposed  to  do  in  this  case ;  but  the  proceeding  was  perfectly  consistent  with  the 
provision  of  the  Act  of  Parliament ;  for  the  oath,  though  taken  sooner  than  it  would 
otherwise  have  been,  was  administered  by  the  Lord  Ordinary  in  conformity  to  the 
enactment  of  the  statute.  It  is  said  there  is  a  necessity,  in  consequence  of  this  pursuer's 
illness,  to  deviate  from  the  statute.  There  may  be  cases  of  necessity  so  strong  that  they 
may  seem  to  justify  a  deviation  from  the  precise  terms  of  a  statute ;  but  that  must 
always  be  on  ^e  assumed  ground  that,  if  such  cases  had  been  brought  under  tlie  view 
of  the  legislature,  they  would  undoubtedly  have  been  excepted.  The  Lord  Ordinary 
sees  no  ground  for  supposing  that  in  such  a  case  as  this  the  legislature  would  have 
exempted  from  the  general  rule,  the  pursuer  or  any  other  person  married  in  England, 

1  June  19,  1835.  . 

'Gilmour  v.  Anderson,  June  12,  1839;  Robertson,  June  24,  1840. 

»  Potts,  Dec  17,  1839,  {ante,  Vol.  II.  p.  248). 
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The  Court  thoagbt  the  case  now  referred  to  an  authority  in  point,  and  therefon 
found  '*  it  competent  for  the  Lord  Ordinary  to  remit  to  a  person  abroad  to  take  the 
pursuer's  oath  of  calumny." 


No.  72.  VUL  Dunlop  548.     25  Feb.  1846.     let  Div.— Lord  Wood. 

William  and  Robert  Scott  Moncribff,  Suspenders. — Sol-Gen.  Andersovr— 

Baillie. 

Mrs.  Margabbt  Bbthune  or  Thomson,  and  her  Husband  and  Children, 

Eespondents. — Rutherjurd — Pyper. 

Trust — Fee  and  LifererU — Discharge. — Terms  of  discharge  by  the  liferenter  and  fiar, 
under  a  trust-deed  which  held  valid  and  sufficient  for  the  exoneration  of  the  party 
to  whom  the  trustees  had  lent  the  trust-funds. 

See  case  between  the  same  parties,  reported  ante^  YoL  VI.,  p.  1100. 

A  multiplepoinding  having,  by  the  judgment  there  reported,  been  found  an  incom- 
petent form  of  action  in  the  circumstances  of  the  case,  the  Messrs.  Moncrieff  presented 
a  note  of  suspension,  with  the  view  of  trving  the  same  question.  In  this  process  the 
respondents  stated  that,  to  the  extent  of  her  liferent  interest  and  fiduciary  fee  for  her 
possible  children  unborn,  Mrs.  Thomson  was  willing  to  grant  a  discharge  of  the 
suspender's  bond,  with  or  without  the  concurrence  of  her  husband,  as  they  might  desire. 
In  so  far  as  the  fee  was  vested  in  the  existing  issue  of  her  marriage,  a  discharge  was 
offered  by  such  of  the  children  as  were  above  pupiUarity,  with  the  concurrence  of  their 
father  as  their  administrator-in-law,  and  by  him  as  the  administrator-in-law  of  such  aa 
were  below  pupiUarity.  They  further  undertook  to  invest  the  money,  guam  primumi 
upon  a  new  security,  to  be  taken  in  the  same  terms  as  the  bond  charged  upon. 

The  suspenders  consigned  the  amount  of  the  debt. 

The  Court  found  '*  that  the  discharge  offered  by  the  chargers  is  valid  and  sufficient 
for  the  exoneration  of  the  suspenders,  and  that  the  suspenders  are  bound  to  accept  of 
the  same ;  that  the  chargers,  on  delivery  of  the  said  discharge  to  the  suspenders,  are 
entitled  to  payment  of  the  debt  charged  for ; "  and,  "  in  respect  of  the  undertaking  by 
the  chargers  to  invest  the  money,  quam  primumy  upon  a  new  security,  to  be  taken  in 
the  same  terms  as  the  bond  on  which  the  present  charge  is  founded,  and  to  report  said 
[548]  investment  to  the  Court,  siste  further  procedure  until  such  new  investment  shall 
be  reported  accordingly." 

but  lesidiDg  beyond  seas.  There  is  no  acknowledged  necessity  that  she  should  bring  a 
divorce  against  her  husband,  and  in  fact  she  never  could  have  brought  such  an  action, 
unless  he  had  come  to  Scotland. 

''  If  the  legislature  had  considered  that  the  pursuer,  and  other  persons  married  in 
England,  should  in  all  cases,  as  matter  of  necessity,  be  enabled  to  divorce  their  husbands, 
some  provision  would  probably  have  been  made  for  all  English  persons  married  in 
England,  although  their  husbands  did  not  come  to  Scotland.  If  the  pursuer  is  entitled 
to  this  benefit,  it  is  one  accidentally  accruing  to  her  from  the  law  of  Scotland,  bat 
which  the  legislature  has  hitherto  shown  no  disposition  to  extend.  The  fedlity  with 
which  such  divorces  had  been  carried  through,  has  not  added  to  the  high  character 
which  proceedings  in  Scotch  courts  have  justly  acquired,  in  this  and  the  neighbouring 
country. 

'*  The  Lord  Ordinary  does  not  therefore  conceive  that  he  is  entitled,  upon  any  such 
plea  of  necessity,  to  deviate  from  the  express  enactment  of  the  statute,  Uiat  this  oath 
should  be  taken  before  him. 

''  In  these  circumstances,  the  Lord  Ordinary  has  felt  it  his  duty  to  report  the  case 
for  the  consideration  of  the  Courf 
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No.  76.  VHI.  Dimlop  560.    27  Feb.  1846.     Ist  Div.— Lord  Wood. 

Maegaret  Pbddie  or  Brown  and  Elizabeth  Pbddie,  (Pbddie's  Heirs,) 
Pursuers  and  Eespondents. — Butherfurd — Cowan, 

WiLUAM  Gibson  and  Others,  (Soot's  Trustees  and  Executors,)  Defenders 

and  Advocators. — Marshall — MacfarlaTie. 

Ground-Annual — Obligation — Personal  or  Real, — Held,  in  conformity  with  the'[opinion 
of  the  whole  Judges,  that  the  burden  of  a  ground-annual  follows  the  subjects  over 
which  it  is  constituted,  and  does  not  continue  personal  upon  the  original  diaponee, 
after  he  has  been  divested  of  the  subjects  by  bona  fide  conveyance, — Circamstances 
and  terms  of  deed  under  which  this  held. 

By  contract  and  disposition,  dated  3 Ist  January  1829,  Andrew],  Peddie  conveyed 
certain  burgage  subjects  in  Dundee  to  James  Soot,  his  heirs  and  assignees,  in  considera- 
tion of  the  latter  becoming  bound  to  pay  to  the  said  Andrew  Peddie,  his  heirs  and 
successors,  the  ground-annual  or  yearly  sum  of  L.150  sterling ;  and  on  condition  further, 
that  the  same  should  be  declared  a  real  burden  over  the  said  subjects,  "  in  manner  after 
written."    This  manner  was,  that  the  burden  should  "  be  engrossed  in  the  subjects  to 
follow  hereon,  and  in  all  future  transferences  or  investitures  in  the  said  subjects,  or  of 
any  part  thereof,"  under  the  sanction  of  nullity.     The  deed  further  contained  a  personal 
obligation  by  Soot,  "  his  heirs,  executors,  and  successors,  to  make  payment  to  the  said 
Andrew  Peddie  and  his  foresaids,  of  the  foresaid  ground-annual  or  yearly  sum  of  L.150 
sterling,  and  that  at  two  terms  in  the  year,  Martinmas  and  Whitsunday,  by  equal 
portions."     On  this  deed  Soot  was  infeft  more  hurgi  under  the  burden  of  the  ground- 
annuaL     After  Soot's  death,  his  trustees,  in  1836,  disponed  the  subjects  to  Peter  Borne, 
and  his  heirs  and  assignees.     The  disposition  narrated  the  conveyance  to  Soot,  and  the 
burden  of  the  ground-annual  under  which  it  was  made,  ietnd  conveyed  the  subjects  to 
Borrie,  under  the  declaration  "  that  they  shall  be  hardened,  and  they  are  hereby  dis- 
poned with  and  under  the  burden  of  a  ground-annual,  or  yearly  payment  of  L.410 
sterling,  to  be  paid  furth  thereof,''  to  them  or  their  assignees.     But  "  declaring  always, 
that  there  is  included  in  this  ground-annual  of  L.410  sterling,  the  ground-annual  of 
L.150  sterling,  payable  to  the  said  Andrew  Peddie,  as  before-mentioned;  and  which 
ground-annual  or  yearly  payment  of  L.410  sterling,  including,  as  aforesaid,  with  interest 
and  penalty,  as  before  and  after-mentioned,  are  hereby  declared  to  form  a  real  and  prefer- 
able burden  upon  and  affecting  the  said  subjects  hereby  disponed ;  under  which  real  and 
preferable  bui^en  of  L.410,  the  said  subjects  are  hereby  disponed,  and  not  otherwise." 
Borrie  and  his  foresaids  were  specially  taken  bound  to  pay  the  ground-annual  of  L.150, 
payable  to  Peddie,  from  and  after  the  term  of  Whitsunday  1836.     There  was  a  personal 
obligation  by  Borrie,  and  his  heirs,  exe-  [561]  -cutors,  and  successors,  and  certain 
cautioners,  to  pay  the  full  ground-annual  of  K410 :  and  there  was  further  a  declaration, 
"  that  in  case  the  said  ground-annual  of  L.150  should  be  duly  paid  by  the  said  Peter 
Borrie,  and  Thomas  Adionson,  and  John  Anderson  "  (the  cautioners,)  "  and  their  fore- 
saidsi  to  the  said  Andrew  Peddie  and  his  foresaids,  and  a  sufficient  discharge  obtained 
therefor,  and  delivered  to  the  said  trustees  then  for  such  year  or  term,  instead  of  the 
foresaid  sum  of  L.410,  there  shall  be  payable  to  the  said  trustees,  or  their  foresaids  only, 
L.260  sterling."    Borrie  the  disponer  was  duly  infeft. 

In  June  1837,  the  complainers.  Soot's  trustees,  sold  the  foresaid  surplus  ground- 
annual  of  L.260  at  20|  years'  purchase  to  George  Moon.  The  disposition  and  assigna- 
tion granted  by  them,  in  its  dispositive  clause,  conveyed  to  Moon  the  ground-annual  of 
L.410,  but  declared  that  the  original  ground-annual  of  L.150  is  included  therein.  This 
disposition  was  intimated  to  Borrie  on  17th  October  1838.  Moon  was  infeft  on  the 
23d  of  that  month;  and  in  December  1839,  he  again,  by  disposition  and  assignation, 
transferred  his  right  to  the  Eastern  Bank,  who  were  infeft  in  February  1840. 

Borrie,  the  proprietor  of  the  subjects,  having  become  bankrupt,  and  the  half-year's 
ground-annual  due  to  Peddie's  heirs  (he  himself  being  dead,)  remaining  unpaid,  his 
heiis  raised  an  action  in  the  Sheriff-court  of  Dundee  against  Soot's  trustees  and  executors 
therefor,  and  for  the  future  termly  payments  as  they  fell  due,  on  the  ground  that  upon 
the  true  construction  of  the  original  contract  and  disposition,  Soot  and  his  representa 
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tivea  continued  personally  liable  for  the  ground-annual  thereby  constituted,  even  after 
they  had  been  divested  of  the  subjects  in  respect  of  which  it  was  payable.^ 

Soot's  trustees  pleaded  in  defence,  that  the  obligation  to  pay  the  ground-annual 
followed  the  proprietorship  of  the  subjects  in  respect  of  which  it  was  payable,  and  that 
having  been  divested  of  these  by  bona  fide  conveyance,  their  obligation  ceased.' 

The  Sheriff  pronounced  the  following  interlocutor  : — '*  Finds  it  instructed  by  the 
extract  registered  contract  and  disposition  produced,  dated  31st  January  1829,  entered 
into  between  the  late  Andrew  Peddie  of  Bankhead,  on  the  one  part,  and  the  late  James 
Soot^  merchant  in  Dundee,  on  the  other  part,  that  the  said  Andrew  Peddie  agreed  to 
sell  and  dispone  the  subjects  therein  mentioned  to  the  said  James  Soot,  his  heirs  and 
assignees,  in  consideration  of  the  latter  becoming  bound  to  pay  to  the  said  Andrew 
Peddie,  his  heirs  and  successors,  a  ground-annual  of  [662]  L.150  sterling;  which,  hj 
the  deed,  is  declared  a  real  burden  over  the  subjects  conveyed :  Finds  that  the  foresaid 
ground-annual  was  not  only  declared  by  the  deed  a  real  burden  over  the  subjects  con- 
veyed, but  it  likewise  contained  a  personal  obligation,  whereby  the  said  James  Soot 
bound  and  obliged  himself,  his  heirs,  executors,  and  successors,  to  make  payment  to  the 
said  Andrew  Peddie,  and  his  foresaids,  of  the  said  ground-annual,  at  Martinmas  and 
Whitsunday,  by  equal  portions,  commencing  at  Martinmas  1830,  and  so  forth  half- 
yearly  and  termly  in  all  time  thereafter :  Finds  it  admitted,  that  Mr.  Soot  completed  Mb 
title  to  the  property  by  infeftment^  and  that  he  afterwards,  during  his  lifetime,  paid  the 
ground-annual  stipulated  in  the  contract :  Finds  it  also  admitted,  that  Mr.  Soot  died  in 
April  1836,  leaving  a  trust-disposition  and  settlement  of  his  whole  estate  and  effects  in 
favoar  of  the  defenders,  who  represent  him  as  trustees,  and  who,  while  in  possession  of 
the  property,  continued  to  pay  said  ground-annual :  Finds  it  stated  by  the  defenders, 
that  soon  after  Mr.  Soot's  death,  they  sold  the  property  to  Peter  Borrie,  engineer  in 
Dundee,  for  a  further  and  additional  ground-annual  of  L.260,  payable  to  themselTee; 
that  they  afterwards  sold  their  surplus  ground-annual  to  Mr.  George  Moon  of  Roasell 
Mill,  in  Fife;  and  that  he  again  has  conveyed  his  right  to  trustees  for  the  Eastern 
Bank  of  Scotland :  Finds  it  not  alleged  that  the  pursuers  were  in  any  way  parties  to 
these  last-mentioned  conveyances ;  and  finds  it  admitted  that  Mr.  Borrie  has  heeome 
bankrupt :  Finds  that  the  subsequent  conveyances  by  the  defenders  and  their  disponees, 
but  to  which  the  pursuers  were  no  parties,  do  not  affect  the  validity  of  the  foresaid 
personal  obligation  come  under  by  James  Soot  and  his  representatives  to  pay  the  first- 
mentioned  ground-annual  in  terms  thereof,  and  as  stipulated  in  the  contract ;  and  that 
the  pursuers  are  entitled  to  operate  payment  thereon  from  the  defenders  of  the  ground- 
annual  in  arrear,  now  sued  for :  Finds  that,  by  enforcing  payment  upon  the  personal 
obligation,  the  pursuers  cannot  be  held  in  any  way  to  have  relinquished  their  right  to 
recover  their  ground-annual  from  the  subjects  over  which  it  is  declared  a  real  bur^Jen ; 
because  by  the  contract,  the  personal  obligation  and  the  real  burden  do  not  prejudice, 
but  strengthen  each  other;  and  that  the  pursuers  may,  if  necessary,  act  upon  either 
or  both,  to  the  effect  of  recovering  full  payment :  ftepels,  therefore,  the  pleas  maintained 
in  defence,  and  decerns  against  the  defenders,  in  terms  of  the  libel ;  finds  the  pursaers 
entitled  to  expenses." 

The  defenders  advocated. 

The  Lord  Ordinary  ordered  minutes  of  debate,  and,  upon  advising  them,  pronounced 
the  following  interlocutor : — "  Advocates  the  cause — alters  the  interlocutors  complained 
of — assoilzies  the  complainers  from  the  conclusions  of  the  action  at  the  instance  of  the 
respondents — ^and  [663]  decerns ;  and  finds  the  complainers  entitled  to  expenses,  hoth 
in  the  inferior  Court  and  in  this  Court,  but  subject  to  modification."  ^ 

The  respondents  reclaimed. 

The  Court,  after  hearing  counsel,  remitted  the  pleadings  to  the  whole  Judges  for 
their  opinions  in  writing,  on  the  question,  **  Whether  the  interlocutor  under  reviev 
ought  to  be  adhered  to  or  altered  1 " 

1  2  RoWs  Lectures,  pp.  325-6 ;  BeU's  Prin.,  §  887. 

>  Magistrates  of  Inverness  t;.  Bell's  Trustees,  Nov.  28,  1827,  (6  S.  160);  Skeenv. 
GreenhiU,  May  20,  1825,  (4  S.  25) ;  2  Stair,  5,  §  7. 

^'"NoTB. — In  pronouncing  the  prefixed  interlocutor,  the  Lord  Ordinary  has  pro- 
ceeded generally  upon  the  grounds  insisted  in  in  the  argument  for  the  complainers,  in 
their  revised  minute  of  debate,  to  which  he  thinks  it  sufficient  to  refer." 
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The  following  Opinions  were  retnmed : — 

LoBD  Wood. — On  Slst  January  1829,  Andrew  Peddie,  the  predecessor  of  the 
respondents,  disponed  to  Soot,  "  his  heirs  and  assignees,"  certain  burgage  subjects  for  a 
ground-annual  of  L.150,  payable  to  Peddie,  *'his  heirs  and  successors,"  which  is  declared 
a  real  burden  on  the  subjects  conveyed ; — and  it  is  provided,  that  it  "  shall  accordingly 
be  engrossed  in  the  infeftments  to  follow  hereon,  and  in  all  future  transferences  or 
investitures  in  the  said  subjects,  or  of  any  part  thereof,"  under  the  sanction  of  nullity. 
There  is  also  a  personal  obligation  by  Soot,  "  his  heirs,  executors,  and  successors,"  to 
make  payment  of  the  ground-annual  to  Peddie  and  his  foresaids,  at  the  terms  of  Whit- 
sunday and  Martinmas. 

On  this  disposition  Soot  was  infeft,  more  burgi^  under  the  burden  of  the  said  ground- 
annual,  and  in  terms  of  the  said  obligation. 

The  complainers,  Soot's  trustees,  disponed  the  subjects  in  October  1836,  to  Peter 
Borrie,  his  heirs  and  assignees.  The  disposition  recites  the  conveyance  to  Soot,  and  the 
burden  of  L.150  of  ground-annual,  under  which  it  was  made.  It  dispones  and  conveys 
the  subjects  to  Borrie,  under  "  the  burden  of  a  ground-annual  or  yearly  payment  of 
L.410,  to  be  paid  furth  thereof,"  to  them  or  their  assignees;  '<but  declaring,  that  there 
is  included  in  this  ground-annual  of  L.410  the  ground-annual  of  L.150,  payable  to  the 
said  Andrew  Peddie,"  and  "which  ground-annual  or  yearly  payment  of  L.410  sterling, 
including  as  aforesaid,  with  interest  and  penalty,  as  before  and  after-mentioned,  are 
hereby  declared  to  form  a  real  and  preferable  burden  upon  and  affecting  the  said  subjects 
hereby  disponed,  under  which  real  and  preferable  burden  of  L.410  the  said  subjects  are 
hereby  disponed,  and  not  otherwise."  Borrie  and  his  foresaids  are  specially  taken 
bound  to  pay  the  ground-annual  of  L.150,  payable  to  Peddie,  from  and  after  the  term 
of  Whitsunday  1836.  There  is  a  personal  obligation  by  Borrie,  and  his  heirs,  executors, 
and  successors,  and  certain  cautioners,  to  pay  the  full  ground-annual  of  L.410.  And 
there  is  further  a  declaration,  "that  in  case  the  said  ground-annual  of  L.150  should  be 
duly  paid  by  the  said  Peter  Borrie,  and  Thomas  Adamson,  and  John  Anderson,  (the 
cautioners,)  and  their  foresaids,  to  the  said  Andrew  Peddie  and  his  foresaids,  and  a 
sufficient  discharge  obtained  therefor,  and  delivered  to  the  said  trustees  then  for  such 
year  or  term,  instead  of  the  foresaid  sum  of  L.410,  there  shall  be  payable  to  the  said 
trustees,  or  their  foresaids  only,  L.260  sterling."    Borrie  the  disponer  was  duly  infeft 

In  June  1837,  the  complainers,  Soofs  trustees,  sold  the  foresaid  surplus  ground- 
[564]  annual  of  L.260  at  20^  years'  purchase,  or  upwards  of  L.5000,  to  G^sorge  Moon. 
The  disposition  and  assignation  granted  by  them,  in  its  dispositive  clause,  conveys  to 
Moon  the  ground-annucJ  of  L.410,  but  declaring  that  the  original  ground-annual  of 
L.150  is  included  therein.  This  disposition  was  intimated  to  Biorrie  on  17th  February 
1838.  Moon  was  infeft  on  che  23d  of  that  month;  and  in  December  1839,  he  again, 
by  disposition  and  assignation,  transferred  his  right  to  the  Eastern  Bank,  who  were 
infeft  in  February  1840. 

By  the  disposition  in  favour  of  Borrie,  Soot's  trustees  had  entirely  divested  them- 
selves of  the  land,  which  remained  charged  with  the  ground-annual,  payable  to  Peddie, 
his  heirs  and  successors,  with  which  it  had  been  originally  burdened.  The  only  interest 
which  they  retained  was  in  the  ground-annual,  which  substantially  extended  merely  to 
the  additional  sum  which  had  been  charged  on  the  land  on  conveying  it  to  Borrie ;  and, 
as  has  just  been  stated,  they,  by  disposition  and  assignation,  conveyed  this  interest  to 
Moon,  which,  being  a  reserved  burden,  was  transmissible  without  infeftments  although 
it  appears  that  Moon  did  take  infeftment  in  the  accustomed  manner  in  a  burgage 
holding. 

It  is  admitted  that  all  the  ground-annuals  due  and  payable  during  the  possession  of 
the  subjects  by  the  complainers,  (Soot's  trustees,)  or  till  the  date  of  the  foresaid  trans- 
ference to  Moon,  have  been  paid;  and  the  question  is,  whether  the  complainers  still 
remain  personally  liable  to  the  extent  of  the  original  ground-annual  in  all  time  coming, 
as  it  may  fall  duet 

This  question  may  be  first  considered  upon  the  footing  that  the  complainers  had 
simply  made  over,  and  divested  themselves  of  the  subjects,  with  the  burden  of  the 
original  ground-annual,  without  reference  to  the  specialty  said  to  arise  in  consequence 
of  the  complainers  not  having  done  so,  but  having  conveyed  the  subjects  with  the 
burden  of  a  larger  ground-annual  declared  to  include  the  original  one,  but  which  is 
made  payable  to  them ;  and,  secondly,  with  reference  to  the  alleged  specialty. 


592  PEDDIB8  V.  GIBSON,   ko.  7m.J>am. 

Ist)  There  is  no  donbt^  that  accoiding  to  the  deeds,  Borne  and  the  lands  continue 
liable  for  the  original  ground-annual.  But  are  the  complainers  and  the  heirs  and 
executors  of  Soot  also  liable  ?  Does  an  obligation  arise  against  them  in  perpetuity  from 
Soot  having  taken  the  lands,  with  the  charge  of  the  annufJrent  burden,  and  the  peisoDal 
undertaking  to  pay  it^  expressed  as  it  is  in  the  deed  by  which  the  lands  were  conveyed 
to  him,  his  heirs  and  assignees,  so  that  the  obligation  shall  not  be  dissolved  by  the  dis- 
ponee  or  his  heirs  divesting  themselves  of  the  lands — which,  by  the  right  conferred, 
there  was  an  absolute  and  uncontrolled  power  of  doing — but  shall  continue  onwaids 
through  whatever  number  of  hands  the  lands  may  in  future  pass  f 

A  ground-annual,  in  its  own  nature,  is  a  right  in  connexion  with  land,  charged  upon 
it,  and  payable  out  of  it.  It  has  reference  to  the  land  on  which  it  is  laid,  and  not  to 
any  separate  personal  obligation  on  the  proprietor,  as  for  a  debt  exigible  from  him.  Its 
primary  and  essential  character  is,  that  of  a  debt  by  the  land  and  its  fruits.  The 
heritor  is  only  bound  in  respect  of  his  possession  of  the  heritage  charged  with  the 
ground-annual.  It  cannot  subsist  as  a  mere  personal  right.  Both  in  its  constitution 
and  transference,  it  is  inseparably  connected  with  real  estate. 

Accordingly,  in  its  ancient  form,  the  deed — the  condition  or  reddendo  of  which  was 
a  ground-annual — was  unilateral.  No  personal  obligation  was  expressed.  [565]  Thus 
even  in  two  recent  cases,  the  deeds  were  unilateral,  without  any  personal  or  counter 
obligation;  Thomson,  12th  February  1828;  Magistrates  of  Inverness,  28th  November 
1827 ;  and  specimens  of  the  old  form  are  to  be  found  in  chartularies.  Hence  the  land 
alone  was  directly  bound  in  payment  of  the  ground-annual.  It  warranted  no  immediate 
proceeding  against  the  proprietor.  It  did  not  give  an  active  title  to  enter  into  posses- 
sion by  a  process  of  maills  and  duties.  The  ground-annual  was  levied  by  a  poinding  of 
the  ground,  and  adjudication  might  be  led  for  it  and  for  arrears,  the  debt  being 
previously  constituted,  as  to  which  the  pari  passu  preference  of  the  act  1661  is  specially 
excepted.  Any  personal  claim  arose  only  against  the  heritor  or  others  as  intromitteis 
with  the  rents  or  moveables,  from  which  payment  might  be  directly  levied  by  action  of 
poinding.  Accordingly,  in  the  case  of  Moncrieff,  24th  November  1835  (Shaw,  XIV.  p. 
61,)  it  was  found  that  arrears  of  a  ground-annual  bore  no  interest  where  interest  was  not 
expressly  stipulated  for,  it  being  held  that  the  same  rule  applied  to  them  as  to  arrears 
of  feu-duties,  on  which  no  interest  is  due  unless  covenanted,  even  when  the  deed  con- 
tains an  accessory  personal  obligation  for  payment  of  the  duties  themselves ;  and  this 
assumes  that,  by  the  original  nature  of  the  right,  there  is  no  personal  obligation  for  the 
ground-annual,  in  which  the  proprietor  is  debtor. 

Keeping  in  view  what  has  now  been  stated,  it  will  be  observed,  that^  in  the  present 
case,  the  ground  and  basis  of  the  deed  by  Peddie  in  favour  of  Soot^  while  it  conveys 
the  lands  contained  in  it  to  him,  and  his  heirs  and  successors,  is  to  constitute  a  proper 
ground-annual ;  that  is,  a  charge  which  is  to  attach  to  the  lands,  go  into  whatsoever  hands 
they  may  (for  a  transference  to  other  parties,  and  their  substitution  for  the  original 
disponee,  is  contemplated,  and  the  event,  as  regards  the  perpetuity  of  the  burden  on  the 
lands,  is  duly  provided  for,)  and  to  which  charge,  so  constituted,  Peddle,  and  his  heirs 
and  successors,  should  have  right  in  all  time  coming.  By  the  nature  of  the  right  thus 
created, — and  the  creation  of  which  is  in  terms  of  the  deed,  its  primary  and  fundamental 
object) — it  is  clear  that  Peddie  or  his  heirs,  or  the  party  to  whom  the  ground-annual 
might  be  transferred,  could  have  no  claim  for  its  payment  except  against  the  lands,  or 
the  possessors  thereof,  or  intromitters  with  the  rents  and  profits.  Possession  ceasing  by 
a  divestiture  of  the  lands,  the  ground-annual,  as  respects  the  party  so  divested,  ceases 
also.  By  disconnecting  himself  with  the  lands  on  which  it  is  charged,  he,  at  the  same 
time,  equally  disconnects  himself  with  the  ground-annual  itself  for  all  terms  falling  due 
thereafter. 

But  then,  by  the  deed.  Soot  bound  "  himself,  his  heirs,  executors,  and  successors," 
to  pay  the  stipulated  ground-annual  This  personal  obligation  is  an  addition  to  the  old 
form  of  deed  constituting  the  right  to  a  ground-annual  made  upon  the  recent  re-intro- 
duction of  that  description  of  right  or  security  which  had  got  so  much  into  disuse  that 
Erskine  declares  his  ignorance  of  it  in  practice  (Ersk.  II.,  2,  5 ;)  and  the  point  is^  Does 
this  create  a  separate  obligation,  which  is  to  subsist  as  a  distinct  and  independent  one, 
after  the  lands  charged  with  the  ground-annual  have  been  conveyed  to  a  third  party, 
and  therefore  to  exist  apart  altogether  from  the  proper  right,  and  the  claims  thence 
arising  to  the  bolder  of  it  1    While  the  original  disponee  retained  the  lands,  the  lands 
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and  the  disponee  remained  bound,  for  the  groond-annnal.  Was  it  the  purpose  of  the 
deed,  by  the  addition  of  the  personal  obligation,  to  produce  this  result, — that  if  the  lands 
were  conveyed  to  a  third  party  under  the  original  condition  or  burden,  and  with  an 
obligation  upon  [666]  him  to  pay  the  ground-annual,  the  party  having  the  right  of 
ground-annual  should  then  not  only  hold  the  ground-annual  as  it  stood  (with  a  change 
merely  in  the  proprietor  of  the  lands,)  but  that  he  should  be  at  the  same  time  a  creditor 
for  the  amount  of  the  ground-annual  against  the  first  disponee,  and  his  heirs  and 
executors,  as  debtors  therein,  under  a  distinct  and  independent  perpetual  undischarge- 
able  personal  obligation  ?  And  not  only  so,  but  (for  the  doctrine  cpntended  for,  would 
seem  to  carry  the  matter  this  length,)  that  if  the  lands  with  the  burden  were  transmitted 
to  succeeding  disponees,  he  should  be  a  creditor  to  each  of  them  in  succession,  and  their 
heirs,  under  the  personal  obligation  come  under  by  each,  not  merely  while  the  disponee 
and  his  heirs  were  in  possession,  but  after  they  were  entirely  divested  of  the  lands,  and 
had  thereby  terminated  their  connection  with  them.  I  do  not  think  that  this  is  the 
legal  construction  of  the  deed.  On  the  contrary,  I  think  that  the  deviation  from  the 
old  form  of  deed,  by  the  addition  of  the  personal  obligation,  had  a  very  different  object 
in  view,  and  in  conformity  to  which  it  must  be  construed  in  determining  the  effect 
which  it  is  to  receive. 

It  appears  to  me,  that  the  sole  object  of  the  addition  of  the  personal  obligation  was 
to  afford  to  the  annualer  a  more  simple  and  easy  mode  of  enforcing  payment  from  the 
'  proprietor  of  the  lands  for  the  time  being,  of  the  ground-annuals  falling  due  during  his 
possession,  then,  apart  from  it,  it  would  have  been  open  to  him  to  adopt.  I  have 
already  stated  the  remedies  which,  by  the  nature  of  the  right  and  the  old  form  of 
the  deed,  were  competent.  They  were  expensive  and  troublesome.  But,  by  the 
personal  obligation,  a  power  was  given  of  going  against  the  proprietor  directly  upon  it, 
instead  of  having  only  the  power  of  poinding  the  ground,  or  adjudging,  or  proceeding 
against  him  personally  for  the  sum  due,  in  respect  of,  and  to  the  extent  only  of  actuid 
intromissions  with  the  lands  or  rents.  The  personal  obligation  is  directed  against  the 
disponee,  *'  his  heirs,  executors,  and  successors,"  applying  to  the  disponee  while  he  con- 
tinued proprietor; — to  the  heir  who  may  succeed  to  the  lands,  (which  he  can  only  do 
subject  to  the  burden  of  the  ground-annual  during  his  possession ;) — to  the  executors, 
against  whom  it  gives  a  personal  claim  for  arrears  arising  during  the  possession  of  a  pro- 
prietor deceasing,  and  remaining  unpaid ; — and  to  successors,  or  parties  taking  the  lands 
by  singular  title.  This  satisfies  the  words ;  and,  with  reference  to  the  circumstances, 
it  is  their  sound  construction.  The  personal  obligation  is  not  the  primary  one.  It  is  a 
mere  accessory  to  the  real  burden,  or  original  and  independent  right  of  ground-annual 
constituted  by  the  disponer  in  favour  (as  may  be)  either  of  himself  (which  is  the  case 
here)  or  a  third  party,  over  the  lands  charged  with  it.  It  is  intended  to  supply  the 
means  of  more  easily  enforcing  the  claim  which,  in  respect  of  the  right  of  ground-annual, 
the  annualer  has  against  the  proprietor  of  the  lands,  whoever  he  may  be — the  facility 
provided  being  given  against  the  original  disponee,  and  all  others  into  whose  hands  the 
lands  may  pass — ^but  it  is  only  to  enforce  that  claim  as  constituted  in  connexion  with 
the  lands,  and  as  running  along  with  and  against  them,  and  not  to  create  a  claim  which 
shall  stand  as  a  separate  and  independent  one  against  parties  whose  connexion  with  the 
lands  has  entirely  ceased,  and  who  could  only  be  proceeded  against  upon  the  footing  of 
their  being  debtors  under  the  personal  obligation  as  one  distinct  altogether  from  the 
proper  ground-annual  charged  upon  the  lands  burdened,  and  the  claims  arising  out  of  it. 
In  short,  as  it  appears  to  me,  the  personal  obligation  was  introduced  in  these  rights 
when  revived  in  practice,  in  order  to  make  them  form  what  might  serve  as  a  substitute 
for  a  sub-  [667]  -feu,  where  that  description  of  right  could  not  be  resorted  to,  by  afford- 
ing the  same  facilities  for  recovery  of  the  ground-annual  in  the  one  as  of  the  feu-duty 
in  the  other.  This  becomes  the  more  evident,  when  the  attempt  at  a  still  nearer  assimi- 
lation of  the  two,  exhibited  in  the  additional  provisions  inserted  in  the  disposition  by 
the  complainers  to  Borrie,  is  attended  to,  which  provisions  are  also  to  be  found  in  the 
original  ground-annual  rights  dated  in  1834,  in  the  case  of  Oardyne  lately  before  the 
Courts  and  which,  I  have  no  doubt,  occur  in  deeds  of  an  earlier  date  than  any  of  those 
referred  ta 

By  the  disposition  in  &vour  of  Borrie,  it  is  provided,  1st,  That  if  two  years'  ground- 
annual  shall  remain  unpaid,  the  disposition  shall  become  null  and  void,  as  if  it  were  a 
regular  feu-right ;  and,  2d,  That  it  shall  be  lawful  to  poind  for  payment  of  the  arrears, 
DUNLOP,  VOL.  IV.  38 
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notwithstanding  the  enforcement  of  the  irritancy.  Now,  although  there  might  be 
difficulty  in  regard  to  the  mode  of  carrying  these  provisions  into  effect^  it  is  obyioiu 
that  they  apply  to  the  possessor  of  the  subjects  only,  and  that  they  were  intended  meiely 
to  afford  more  ready  access  against  whoever  is  the  vassal  in  the  lands.  But  the  personal 
obligation  and  these  provisions  are  all  part  of  a  progressive  change  in  the  form  of  the 
deed,  tending  to  one  and  the  same  end,  and  not  to  the  perpetuating  a  responsibility  for 
the  ground-annual  after  a  divestiture  of  the  lands  has  taken  place. 

The  right  of  ground-annual  in  all  this  partakes  of  the  history  of  a  feu.  A  fen- 
charter  originally  was  a  unilateral  deed,  which  conveyed  the  subject  for  payment  of  a 
certain  feu-duty.  The  superior  could  levy  the  feu-duty  by  a  poinding  of  the  ground  aa 
a  debiium  fundij  or  by  a  personal  action  of  constitution  against  the  vassal ;  or  he  might 
recover  the  feu,  but  then  he  lost  his  right  to  the  arrears.  It  was  wished  to  get  readier 
access  to  the  payment  of  the  duty,  as  well  as  to  forfeit  without  losing  right  to  anean. 
The  feu-eontract  was  adopted  which  first  bound  the  vassal,  his  heirs,  executors,  and 
successors,  to  pay  the  feu-duty — (Juridical  Styles,  YoL  I.  p.  34) — with  a  clauae  of 
registration,  on  which  a  charge  could  be  given  without  any  previous  constitution  of  the 
debt  against  the  vassal ;  and  then  there  came  a  provision  of  irritancy,  and  another,  that 
in  the  case  of  an  irritancy  declared  the  arrears  might  still  be  recovered. 

Now  all  these  clauses,  in  a  feu-right,  apply  to  the  possessor  of  the  lands  alone.  If 
the  vassal  disposes  of  the  property,  and  another  is  vested  in  it^  the  original  contracting 
party  does  not  remain  bound  under  his  personal  obligation — it  is  merely  accessory,  and 
intended  to  gain  greater  facilities  of  levying  the  feu-duty  from  the  persons  possessing 
the  subject  which  is  bound — the  land  is  tiie  true  debtor.  And  why  should  the  rule  he 
different  in  the  case  of  a  ground-annual  right  t  In  it  the  land  is  also  the  traeand 
primary  debtor — the  deed  contemplates  that  the  land  so  burdened  may,  without  the 
control  of  the  annualer,  be  transferred  to  a  third  party — and  the  personal  obligation 
being  not  primary  but  accessory,  there  is  nothing  in  principle  any  more  than  in  a  fen- 
right — but  quite  the  reverse — why  the  third  party  substituted,  by  the  act  of  the  original 
disponee,  as  the  proprietor  of  the  land  which  is  bound  by  the  primary  obligation,  should 
not  also,  by  that  act)  be  substituted  as  the  party  debtor  in  ^e  personal  and  accessoi; 
obligation. 

The  same  process  which  occurred  in  feu-rights,  has  taken  place  as  to  a  lease  at  one 
period  a  unilateral  deed.  There,  a  personal  obligation  for  the  rent  was  added,  when 
other  stipulations  were  exacted  from  the  tenant  He  assigns  his  rights  and  [668]  the 
assignee  is  admitted  into  possession.  It  is  now  held  that  the  cedent  does  not  remain 
bound.— Skene,  20th  May  1825,  (4  Shaw,  26). 

I  shall  only  add  upon  this  part  of  the  case,  that  the  points  of  (its-sinLilarii^  between 
a  right  of  ground-annual,  and  a  security  for  debt  by  bond  and  disposition  in  securi^, 
equally  with  those  of  similarity  to  the  feu-disposition  and  lease,  confirm  the  view  I  take 
of  the  import  and  effect  of  the  personal  obligation  founded  on  by  the  respondents.  In 
the  case  of  the  bond  and  disposition  in  security,  the  personal  obligation  to  pay  is  the 
primary  and  regulating  clause  of  the  deed.    The  party  is  the  primary  and  proper  debtor. 

The  heritable  subject  is  conveyed  in  further  security  oidy ;  it  is  the  accessory. — ^The 
continuance  in  force  of  the  security  depends  upon  the  continuance  of  the  personal 
obligation. — The  obligation  is  not  of  a  permanent  kind,  but  may  at  any  time  be  redeemed 
and  extinguished  by  payment  In  one  and  all  of  these  particulars,  the  ground-annual 
right  stands  in  direct  contrast  to  the  bond  and  disposition  in  security ;  and  the  like 
opposition  will  be  found  on  comparing  it  with  other  forms  of  security  for  debt 

Upon  the  whole,  taking  the  case  apart  from  the  alleged  specialty,  I  am  of  opinion 
that  the  complainers  are  not  liable  for  the  ground-annuals  claimed  from  them. 

2.  But  it  is  contended  that^  assuming  that^  in  the  ordinary  case  of  a  simple  convey- 
ance of  the  lands  to  another  party,  with  the  burden  of  the  original  ground-annnal,  no 
claim  for  the  ground-annuals  subsequently  would  have  came  against  the  complaineis^ 
still  by  the  form  in  which  they  transacted  with  Borrie^  they  not  only  continned 
personally  bound  for  the  ground-annuals  billing  due  to  tiie  respondents,  while  the 
improved  ground^annual  (including  the  first)  remained  payable  to  them,  but  even  for 
those  falling  due  after  they  executed  the  disposition  and  transference  in  favour  of  Moon, 
and  surrogated  and  substituted  him  in  their  place. 

In  the  first  place,  notwithstanding  the  terms  of  ihe  complainenf  dispositkn  ui 
favour  of  Borrie,  the  respondents  were  entitled  to  go  directly  against  the  knds^  and 
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against  Borne,  or  his  successors,  as  possessors  of  the  lands,  for  payment  of  the  original 
ground-annual  due  to  them.  This  is  even  provided  for  in  terms,  hy  the  clause  alroady 
referred  to,  of  the  disposition  in  favour  of  Borrie.  But  the  right  of  the  respondents 
against  the  lands  must  have  remained  entire,  whatever  had  been  the  terms  of  the  com- 
plainers'  disposition  to  Borrie. 

In  the  second  place,  the  mere  obligation  by  Borrie  to  pay  the  whole  ground-annual 
— additional  and  original,  to  the  complainers  (but  the  former  of  which  alone  belonged 
to  the  complainers,)  did  not,  it  is  apprehended,  raise  any  obligation  in  favour  of  the 
respondents  as  against  the  complainers.  The  clauses  of  the  dee^  do  not  contemplate 
that  such  an  obligation  was  to  be  thereby  raised,  but  quite  the  reverse ;  and  it  is  not 
done.  Suppose  no  payment  made  by  Borrie  to  the  complainers  of  the  original  ground- 
annual  of  ill 50,  f idling  due  at  any  particular  term  (which,  as  has  been  seen,  the  deed 
has  in  view  may  be  the  state  of  the  fect^  and  provides  for  accordingly,)  could  the 
respondents  have  demanded  payment  of  it  from  the  complainers,  in  respect  of  the  pro- 
vision in  the  disposition  to  Borrie,  in  regard  to  the  payment  of  the  whole  ground-annual 
of  L.410?  It  is  thought  that  they  could  not.  The  answer  would  have  been  sufficient. 
— The  ground-annual  has  not  been  paid  to  us.  We  do  not  daim  payment  of  it^  and 
have  not  interfered  with  lands  or  the  moveables  upon  them.  Your  original  right  to  go 
against  them  and  the  possessor  remains  entire,  and  therefore,  it  is  to  them,  and  not  to 
us,  that  you  [569]  must  look  for  recovery  of  the  amount  due.  Then  if,  in  that  case, 
the  respondents  could  not  have  come  against  the  complainers  for  the  original  ground- 
annual,  under  the  obligation  by  Borrie  to  them  for  the  whole  ground-annual  of  L.410, 
and  in  respect  of  it  simply,  (which  obligation  still  left  Peddie  and  the  respondents,  his 
representatives,  right  to  go  against  the  lands,  or  Borrie  entire,  and  which  is  qualified 
and  explained  in  the  manner  already  stated  as  to  Borrie  paying  the  original  ground- 
annual  so  Peddie,  or  his  representatives,)  is  there  any  thing  in  the  terms  of  the  disposi- 
tion to  Borrie  which  can  be  held  to  have  preserved  as  against  the  complainers  the 
personal  obligation  undertaken  by  them  to  Peddie  and  his  representatives  in  the  disposi- 
tion granted  by  Peddie ;  which  obligation,  ex  hypotThesi,  would,  in  the  ordinary  case, 
have  been  discharged  by  the  complainers  divesting  themselves  of  the  lands  t  I  can 
discover  no  ground  upon  which  this  can  be  maintained.  Assume  that  the  complainers 
had  executed  a  deed,  discharging  the  obligation  in  the  disposition  to  Borrie  to  pay  the 
ground-annual  to  them,  in  so  far  as  regarded  the  original  ground-annual,  and  declaring 
that  it  should  be  limited  to  payment  of  the  surplus  ground-annual  only,  it  is  conceived 
that  it  would  not  have  been  possible  for  the  respondents  to  object ;  and  to  say  that  by 
the  form  in  which  the  deed  had  been  at  first  executed,  a  responsibility  to  the 
respondents  for  the  original  ground-annual  had  either  been  imposed  upon  the  com- 
plainers directly,  or  continued  under  the  obligation  in  the  disposition  by  Peddie  to  them, 
of  which  they  could  not^  by  such  a  discharge,  relieve  themselves.  But  if  they  could  not 
say  so,  this  shows  that  in  truth  no  such  responsibility  ever  was  created  as  matter  of 
obligation  arising,  directly  and  without  any  thing  further,  out  of  the  mere  provisions  of 
the  deed,  or  indirectly,  by  keeping  alive  ihe  personal  obligation  in  the  conveyance  by 
Peddie,  constituting  tiie  ground-annual. 

In  the  third  place,  if  I  am  right  in  what  has  now  been  stated  as  to  the  nature  and 
effect  of  the  provision  in  the  disposition  by  the  complainers  to  Borrie,  in  regard  to  the 
payment  of  the  whole  ground-annual  to  them,  it  follows  that  a  responsibility  by  them 
to  the  respondents  for  the  original  ground-annual  could  only  have  arisen  in  respect  of 
their  having,  in  consequence  of  that  provision  or  obligation,  interfered  with  the  subjects 
liable  in  payment  of  it^  or  intromitted  with  that  ground-annual,  by  taking  payment  of  it 
from  Borrie.  -  Then,  no  doubt^  they  would  have  been  liable  for  it  to  the  respondents. 
But  they  would  have  been  liable  for  it,  either  in  respect  of  their  interference,  or  as  for 
money  received  for  the  use  of  the  respondents,  and  not  on  the  ground  either  of  the 
naked  obligation  which  they  had  taken  from  Borrie  to  pay  them  the  full  ground-annual, 
or  of  their  having  thereby  preserved  in  force  their  own  original  personal  obligation  in 
Peddie's  disposition  in  their  favour  to  pay  the  original  ground-annual  to  him  or  his 
representatives. 

In  the  fourth  place,  it  foUows,  from  what  has  been  already  said,  that,  although  prior 
to  the  conveyance  by  the  complainers  to  Moon,  they  mighty  by  their  acting  upon  the 
obligation  taken  from  Borne,  or  intromitting  with  the  ground-annuals  due  to  the 
respondents^  have  incurred  a  liability  for  them,  after  that  conveyance,  all  possible 
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pretence  of  claim  against  them  for  anj  portion  of  theee  gronnd-annnals  sulieeqneatly 
falling  due  must  have  ceased ;  and  the  ground-annuals  in  question  are  admittedly  of 
that  description. 

For  these  reasons  alone,  I  think  the  specialty  founded  on  by  the  respondents  does 
not  afford  any  ground  for  holding  that  the  complainers,  even  prior  to  the  [570]  convey- 
ance by  them  to  Moon,  continued  directly  liable  to  the  respondents  for  the  oiigmal 
ground-annual,  although  they  did  not  intromit  or  take  any  steps  for  obtaining  payment 
of  it.  But  while  I  have  considered  it  right  to  state  this  view  of  the  question,  as  one 
which  appears  to  me  to  be  well-founded,  I  do  not  hold  the  adoption  of  it  essential  to 
the  relief  of  the  complainers  from  the  respondents'  demand;  because,  supposing  it 
were  attended  with  doubt)  then — 

In  the  fifth  place,  and  assuming  that  by  the  terms  of  the  disposition  to  Borne,  and 
apart  from  intromission  by  the  complainers,  or  any  thing  else  done  upon  the  obligation 
by  Borrie  to  pay  the  entire  ground-annual  to  them,  the  original  ground-annual  might 
have  been  claimed  from  them,  while  they  continued  to  hold  the  rights  reserved  by  tibat 
deed,  I  am  clearly  of  opinion  that  it  was  a  liability,  which  it  was  perfectly  competent 
to  put  an  end  to,  by  transferring  these  rights  to  another  party,  as  was  done  by  the 
disposition  and  assignation  executed  by  the  complainers  in  &vour  of  Moon,  who  thereby, 
bot^  as  to  benefits  and  responsibilities,  came  into  their  room  and  place.  There  was  no 
privity  between  the  complainers  and  respondents  in  the  transaction  with  Borrie,  nor 
any  necessity  or  occasion  that  there  should  be  so.  It  and  the  deed  carrying  it  into 
effect  were  entirely  between  the  complainers  and  Borrie.  On  the  other  hand,  the 
personal  obligation  in  the  disposition  by  Peddie  to  the  complainens  was  ex  hffpi^ihsri 
merely  an  accessory  obligation  dischargeable  or  extinguishable  by  the  complainen 
divesting  themselves  of  the  lands.  Accordingly,  by  the  disposition  to  Borrie,  tiiey  did 
divest  themselves  of  the  lands,  which  therefore  operated  an  extinction  of  t^e  obliga- 
tion as  originally  constituted — that  is,  an  accessory  personal  obligation  against  the  party 
possessing  the  lands.  But  if  the  terms  of  the  disposition  to  Borrie  interposed  a  bar  to 
their  being  at  once  entirely  freed  of  all  obligation  for  the  original  ground-annnals 
subsequendy  falling  due,  and  these  ground-annuals  could  in  consequence  be  directly 
claimed  from  them,  the  obligation  so  arising  could  not,  it  is  apprehended,  be  a 
permanent  unextinguishable  obligation,  but  only  one  to  last  during  the  period  of  the 
complainers  continuing  in  titido  of  the  obligation  taken  by  them  from  Borrie,  to  pay  to 
them  the  full  increased  ground-annual  out  of  which  it  arose ;  and  therefore  I  conceive, 
that  by  executing  the  disposition  and  transference  in  favour  of  Moon,  they  completely 
terminated,  and  put  an  end  to  all  responsibility  on  their  part  for  the  original  ground- 
annual  payable  for  terms  to  come  thereafter. 

LoBD  MuRRAT. — I  coucur  in  this  opinion. 

Lord  Jubtiob-Clbrk. — I  concur  in  the  opinion  of  Lord  Wood,  on  the  geneial 
ground  stated  in  the  first  part  of  that  opinion. 

I  wish  to  explain  that  my  opinion  rests  entirely  upon  the  general  ground  stated  by 
his  Lordship. 

(1.)  The  plea  maintained  by  Boot's  trustees  (see  pp.  37,  38»  and  39)  is,  that  tiieir 
assignation  and  conveyance  to  Moon  of  the  right  to  dlxaw  the  additional  ground-annual 
(including  what  was  due  to  Peddie)  "liberated  them  from  their  original  liability"  to 
pay  the  ground-annual  to  Peddie,  who  constituted  the  right  in  favour  of  Soot.  They 
do  not  rest  their  defence  on  any  other  ground,  for  until  that  assignation  was  granted, 
they  say  they  could  not  maintain  that  they  were  free.  I  think  that  an  unsound  view 
of  their  case.  But  if  not  liberated  by  the  conveyance  of  the  land  to  Borrie,  and  if  a 
separate  personal  obligation  was  imposed,  subsisting  independently  of  the  right  to  the 
land  remaining  with  &e  first  disponee,  I  am  not  able  to  perceive  on  what  principle  the 
parties  could  relieve  themselves  of  [571]  such  personal  obligation.  If  the  parties^  by 
the  disposition  of  the  subject  to  Borrie,  could  not  thereby  free  themselves  of  the  direct 
obligation  to  pay  the  original  ground-annual,  in  respect  that  it  is  to  be  held  that  the 
obligation  was  one  persoiudly  undertaken  by  Soot^  and  not  dependent  on  his  heirs  and 
representatives  retaining  the  land,  but  an  independent  personal  obligation,  then  (on  that 
supposition)  I  cannot  hold  that  by  any  deed  with  third  parties  they  could  free  themselves 
of  that  obligation,  upon  that  view  of  its  character  and  effect,  and  subetitnte  another 
debtor  in  the  personal  obligation  vrithout  the  concurrence  of  the  creditor. 

(2.)  On  the  other  hand,  I  think  it  as  clear  that  Peddie's  heirs  have  no  concern  with 
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the  state  of  the  rights  as  between  Soofs  trustees  and  Borrie  for  an  additional  ground- 
amiualy  and  cannot  found  on  these  deeds.  As  Lord  Wood  states,  Borrie  was  clearly 
liable,  by  accepting  the  right  to  the  land,  for  the  giound-annaal  to  Peddie  under  burden 
of  which  alone  he  could  acquire  it.  If  he  paid  that  ground-annual  to  Soot's  trustees 
without  having  receipts  from  Peddie  reported,  he  would  be  liable  to  pay  it  again ;  for 
be  was  necessarUy  liable  to  pay  it  as  in  the  right  to  the  land.  Peddie's  right  to  recover 
follows  the  holder  of  the  land ;  that  is  his  security,  and,  at  the  same  time,  the  measure 
and  extent  of  his  right.  By  the  conveyance  of  the  land  to  Borrie,  I  think  Soot's 
trustees  were  completely  freed  from  liability  for  the  ground-annual  under  which  Peddie 
disponed  originally  the  land,  and  therefore  that  Peddie's  heirs  cannot  found  on  any 
arrangements  between  Soot's  trustees  and  Borrie.  If  the  former  had  drawn  the  ground- 
annual  payable  to  Peddie  from  Borrie,  and  the  latter  could  not  pay  it  again,  Soot's  trustees 
would  have  to  pay  it  in  that  case,  but  on  a  ground  quite  distinct  from  liability  under 
the  original  grant. 

(3.)  But  if  the  general  ground  stated  by  Lord  Wood  is  not  sound,  and  if  Soot's 
trustees,  by  the  form  of  their  conveyance  of  the  land  to  Borrie,  remained  liable,  I  do 
not  think  that  they  could  afterwards  relieve  themselves  by  the  assignation  to  Moon. 
For  if  in  the  very  deed  by  which  they  parted  with  their  (firect  right  to  the  land,  they 
remained  under  their  original  obligation  to  Peddie  for  the  ground-annual  by  the  form 
and  condition  of  that  deed  to  Borrie ;  I  think  it  follows  that  they  could  not  thereafter 
relieve  themselves  of  their  obligation  to  pay  the  ground-annual  to  Peddie  by  the 
assignation  to  Moon  of  their  own  right  to  an  additional  ground-annual — a  separate 
matter  altogether,  and  not  entering  into  the  constitution  of  the  right  to  the  land.  But 
as  the  general  ground  is,  in  my  opinion,  conclusive,  and  as  the  nature  and  terms  of  the 
arrangements  made  by  Soot's  trustees  for  their  own  separate  interests  cannot  be  founded 
upon  by  either  party,  and  do  not  form  part  of  the  title  to  the  land,  it  appears  to  me 
that  the  case  is  really  disposed  of  by  the  view  stated  by  Lord  Wood,  in  explanation  of 
the  general  ground  on  wluch  he  holds  Soot's  trustees  entitled  to  judgment. 

Lord  Mbdwtn. — I  concur  in  Lord  Wood's  opinion,  that  Soot's  trustees  are  not 
responsible  to  Peddie's  representatives  for  the  ground-annual  of  L.150,  payable  to  them 
from  the  subjects  which  were  afterwards  disponed  by  these  trustees  to  Borrie;  and 
although  I  am  inclined  to  give  more  weight  thim  by  this  opinion  is  done  to  the  stipula- 
tion by  which  they  made  the  said  ground-annual  be  payable  by  Borrie  to  themselves,  as 
a  portion  of  the  larger  euimdo  ground-annual  which  Borrie  was  to  pay  to  them,  instead 
of  taking  him  bound  to  pay  the  original  ground-annual  of  L.150  directly  to  Peddie's 
representatives,  and  only  the  surplus  ground-  [572]  -annual  to  themselves ;  yet  I  also 
concur  in  the  opinion,  that  by  the  conveyance  of  their  right,  and  its  corresponding 
obligation,  whatever  it  may  have  been,  by  Soot's  trustees  to  Moon,  they  have  entirely 
disconnected  themselves  from  the  subject,  and  have  freed  themselves  from  any  claim 
which  Peddie's  representatives  might  otherwise  have  had  against  them  under  their 
transaction  with  Borrie. 

Lord  Monobbiff. — I  concur  in  the  opinion  of  Lord  Wood.  I  shall  only  observe 
that^  though  I  do  not  differ  from  him  in  the  more  particular  views  which  he  has  taken 
of  the  case,  I  think  that  the  general  ground  of  his  opinion  is  the  dearest^  and  quite 
sufficient  for  judgment. 

Lord  Cockbubn. — I  am  of  the  same  opinion. 

Lord  Bobbrtbon. — I  am  of  the  same  opinion. 

Lord  Cuninohahb. — ^I  concur  with  Lord  Wood,  and  am  of  opinion  generally,  that 
in  a  contract  of  ground-annual,  as  in  a  contract  of  feu,  the  party  who  takes  the  ground, 
and  binds  himself  and  his  heirs,  executors,  and  successors,  (as  in  the  present  instance,) 
to  pay  the  giound-annual,  ceases  to  be  liable,  when  he  makes  a  fair,  honest,  and  bona 
fide  transference  of  his  right  under  the  contract^  and  cedes  possession  of  the  subject  to 
an  onerous  and  solvent  successor. 

It  is  believed  also^  that  this  doctrine  is  universally  understood  and  acted  on  in 
practice ;  and  it  seemed  to  be  the  opinion  of  the  Court  in  the  very  keenly  litigated  case 
of  the  Magistrates  of  Inverness  against  Bell,  28th  November  1827,  where  parties,  who 
had  accepted  a  conveyance  to  ground  burdened  with  a  heavy  ground-annual,  were 
subjected  generally  for  the  whole  annual  payment  after  their  entry.  They  had 
attempted,  during  their  possession,  to  alienate  the  subject  by  a  simulate  sale  to  men  of 
straw,  who  never  fulfilled,  and  never  were  able  at  any  period  to  implement  the  stipula- 
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tions  of  the  original  contract  Hence  the  Lord  Ordinary  (Lord  Mackenzie)  decerned 
against  the  first  purchasers  for  the  whole  ground-annuals  sued  for,  qualifying  his  inte^ 
locutor  with  this  reservation — ''  this  last  (the  personal  decemiture  for  hygones)  without 
prejudice  to  any  claim  of  exemption  from  such  liability  which  may  arise  to  the  defendeis, 
in  consequence  of  future  alienation  of  the  lands  for  which  the  ground-annual  is  payable, 
to  a  bona  fide  singular  successor." 

His  Lordship,  in  his  note,  specially  adverted  to  the  case  of  "a  bona  fide  alienation 
of  ground-annuals  to  a  singular  successor.  Li  the  case  of  a  feu,  such  alienation  generally 
froM  the  vassal.  Even  though  he  cannot  refute,  he  can  be  free  by  alienation.  In  a 
long  lease,  with  an  express  power  of  alienation,  the  same  thing  is  said  to  be  law ;  and 
it  may  be  so  also  in  respect  to  this  case."  The  other  Judges  who  gave  opinions  in  the 
Inverness  case,  expressed  their  concurrence  in  the  Lord  Ordinary's  reservatioiL  Bat  as 
the  bona  fides  of  the  sale  in  the  present  instance  is  not  disputed,  no  relevant  ground  is 
stated  for  any  recourse  against  Soot. 

LoBD  IvoBT. — I  was  unwilling  to  pronounce  any  definitive  opinion  in  this  case, 
without  first  having  an  opportunity  of  considering  the  whole  terms  of  the  different 
deeds,  out  of  which  the  question  originates.  Having  now  obtained  access  to  these 
writings,  and  finding  my  first  impressions  thereby  strengthened  and  confirmed,  I  have 
simply  to  intimate  my  concurrence  in  the  opinion  of  Lord  Wood. 

I  may  just  be  permitted  to  add,  that  the  view  which  his  Lordship  has  taken  on  the 
more  general  aspect  of  the  question,  seems  in  some  degree  to  derive  additioDal 
[573]  ducidation  from  the  terms  in  which  the  inductive  clause  of  the  original  contract 
of  ground-annual  is  set  forth.  It  is  in  these  words: — "Whereas  the  said  Andrew 
Peddie  has  agreed  to  sell  and  dispone  the  subjects  after-described  to  the  said  James 
Soot,  his  heirs  and  assignees,  in  consideration  of  the  latter  (i.6.  the  said  James  Sooti 
his  heirs  and  assignees,)  becoming  bound  to  pay  to  the  said  Andrew  Peddie,  his  heirs 
and  successors,  the  ground-«nnual,  or  yearly  sum  of  L.150  sterling;  and  on  condition, 
further,  that  the  same  should  be  declared  a  real  burden  over  the  said  subjects,  in  manner 
after-written.  Therefore,"  &c.  And  so  the  deed  runs  on  to  fulfil  and  carry  into 
execution  (of  course  as  between  the  said  parties)  the  object  and  intent  here  briefly  and 
in  general  terms  enunciated.  Now,  it  humbly  appears  to  me,  without  going  further, 
that  what  the  parties  must  have  had  in  view  from  the  starting,  was,  that  "  As  James 
Soot,  his  heirs  and  assignees,  were  to  be  the  disponees,  so  (under  the  words  the  loiter) 
it  was  the  same  "  James  Soot,  his  heirs  and  assignees,"  who  were  to  pay  the  ground- 
annual.  The  inductive  clause  of  the  deed  certainly  points  at  no  other  party;  and,  as 
Lord  Wood  has,  I  think,  successfully  shown,  there  is  nothing  in  the  after  clauses  which 
is  not  perfectly  reconcilable  to,  and  explicable  on,  this  construction.  In  truth,  a 
personal  obligation  for  a  perpetuity,  imposed  upon  parties  who  are  to  have  no  connexion 
whatever  with  the  primary  objects  of  the  contract;  and  who,  in  progress  of  tinie,  hy 
the  necessary  divergency  and  multiplication  of  those  possessing,  directly  or  derivalavely, 
the  character  of  personal  representatives  of  the  first  obligant — ^may  eventually  come  to 
include  an  indefinite  crowd  of  individuals,  no  one  knows  where  to  be  found— is  an 
anomaly  unknown  to  our  practice,  and  not  readily  to  be  assumed  or  entertained  as  an 
intended  basis  of  l^gal  liability. 

The  case  was  this  day  advised. 

LoBD  Pbbsidbnt. — It  is  the  unanimous  opinion  of  the  consulted  Judges  that  the 
interlocutor  should  be  affirmed.     I  quite  agree  in  that  opinion. 

The  other  Judges  concurred. 

Lord  PBEsrosirr. — It  will  now  be  understood  as  settled,  that  under  deeds  of  this 
description  the  burden  of  a  ground-annual  follows  the  land,  and  does  not  continue 
personal  upon  the  original  disponee  after  he  has  been  divested. 

The  Court  accordingly  adhered. 

[Of.  Small  V.  Millar,  11  D.  500,  &c ;  Gardyne  v.  Royal  Bank  of  Scotland,  18  D. 
921 ;  Kippen  v.  Stewart,  14  D.  534;  King^s  College  of  Aberdeen  v.  Lady  Say,  H  ^' 
675 ;  1  Macq.  526,  9  S.R.R  (H.L.)  392 ;  MUlar  v.  Small,  1  Macq.  345,  9  S.RR.  (H.L) 
316 ;  Royal  Bank  of  Scotland  v.  Gardyne,  1  Macq.  358,  9  S.RK.  (H.L.)  322;  Eislop 
V.  Shaw,  1  M.  535,  587.] 
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No.  78.  Vm.  Dimlop  582.    8  Karoh  1846.    2nd  Div.— Lord  Cuninghame. 

K  B.  LoGETER,  Pursuer. — Inglis — Aytoun. 
Miss  Janet  S.  T.  Sinclair,  Defender. — SoL-Oen.  Anderson — Baillie. 

Hf$8band  and  Wife — Marriage. — ^Where  two  parties  bad  mutually  exchanged  written 
dedaiations  acknowledging  each  other  to  be  husband  and  wife,  after  having  previously 
executed  a  contract  of  marriage ;  in  a  declarator  of  marriage  against  the  lady,  which 
was  founded  principally  upon  these  declarations, — Held,  upon  a  consideration  of 
evidence  of  what  had  t&Jcen  place  at  the  time  they  were  exchanged,  and  the  previous 
and  subsequent  conduct  and  correspondence  of  the  parties,  that  the  pursuer  had  failed 
to  prove  that  the  declarations  had  been  exchanged  with  the  serious  intention  to 
constitute  a  present  marriage. 

I^roof — Oontietorial — Sheriff  Examinator. — Declaration  by  the  Court  as  to  the  duty  of 
BherifEs'  ezaminators  in  taking  proofs  in  consistorial  causes. 

Sequel  of  case  reported,  anU^  as  A.  £.  t;.  C.  D.,  June  14,  1844,  YoL  YL  p.  1148, 
which  see. 

[683]  The  ^ts  out  of  which  this  case  arose,  as  they  appeared  in  evidence,  were 
shortly  as  follows  : — 

About  the  8th  of  July  1839,  the  pursuer  Lockyer  became  acquainted  with  the 
defender,  Miss  Janet  S.  T.  Sinclair,  daughter  of  the  late  Mr.  Sinclair  of  Freswick,  in 
Caithness,  who  was  then  residing  along  with  her  aunt)  Miss  Maria  Sinclair,  in  lodgings 
in  Edinburgh.  During  Miss  Sinclair's  stay  in  Edinburgh,  Lockyer  visited  her  aunt 
and  her  at  their  house.  Miss  Sinclair  was  at  this  time  under  age.  Upon  the  26th  of 
the  same  month,  Miss  Sinclair  and  her  aunt  and  her  sister.  Miss  Jane  Sinclair,  left 
Edinburgh  for  their  home,  which  was  at  Thurso.  About  the  5th  of  August,  Lockyer 
followed  them  thither,  and  took  up  his  residence  in  a  hotel  in  Thurso,  where  he  visited 
constantly  at  Miss  Sinclair's  house,  and  renewed  a  proposal  of  marriage  which  he 
previously  had  made  to  her  in  Edinburgh.  This  proposal  was  favourably  received  by  Miss 
Sinclair.  At  this  period  Miss  Sinclair  and  her  aunt  and  sister  had  been  led  to  believe 
by  the  pursuer,  that  he  was  independent  in  his  circumstances.  It  was  discovered, 
however,  shortly  afterwards,  this  was  not  the  case,  and  that  the  pursuer  was  entirely 
dependent  upon  his  father ;  and  it  appeared  to  have  been,  -both  then  and  afterwards, 
held  out  by  Miss  Sinclair,  and  her  aunt  and  sister,  as  a  necessary  condition  of  a  marriage 
taking  place,  that  the  pursuer  should  either  obtain  a  suitable  provision  from  his  father, 
or  should  settle  seriously  to  his  profession,  which  was  that  of  a  medical  man. 

Qpon  the  26th  of  August,  a  contract  of  marriage,  in  the  usual  form,  was  signed 
by  Miss  Sinclair  and  by  the  pursuer.  This  deed  the  pursuer  had  got  prepared  and 
extended  on  stamped  paper  in  Edinburgh,  without  any  communication  upon  the  subject 
with  Miss  Sioclair,  or  her  relatives  or  guardians.  In  the  draft  of  the  deed  the  usual 
words  of  such  contracts,  that  the  parties  "  promise  to  solemnise  the  bond  of  marriage 
with  all  convenient  speed,  agreeably  to  the  rules  of  the  Church,"  had  been  inserted  by 
the  agent  who  was  employed  by  the  pursuer  to  draw  it.  These  words  *'  agreeably  to  the 
rules  of  the  Church,"  were  subsequently  scored  out,  and  were  omitted  in  the  extended 
copy.  Upon  the  night  prior  to  the  contract  being  signed,  as  appeared  from  the  evidence 
of  Miss  Jane  Sinclair,  who  was  the  only  other  party  present^  the  pursuer  took  the  deed 
from  his  pocket,  and  gave  it  to  Miss  Sinclair.  Miss  Sinclair  had  previously  said  to  the 
pursuer, — that  she  had  heard  he  was  a  fortune-hunter,  and  she  begged  to  tell  him  she 
had  no  fortune,  or  next  to  none ;  on  which  the  pursuer  said  to  her,  "  to  show  you  I  am 
not^  I  have  had  this  paper  drawn  up,  by  which  you  will  see  if  we  should  ever  marry,  all 
your  fortune  is  settled  upon  yourself."  The  deed  was  left  in  Miss  Sinclair's  house  that 
night 

Before  this  contract  was  signed,  Mr.  Andrew  Snody,  S.S.C,  who  was  intimate  with 
the  ftmiily,  and  who  was  at  Thurso  at  the  time,  had  brought  [684]  it  to  Miss  Sinclair's 
anntt  (who  was  one  of  her  guardians,)  saying  that  he  wished  her  to  be  made  acquainted 
with  what  was  going  on.  Mr.  Snody  also  explained,  in  presence  of  Miss  Sinclair,  what 
Ifae  nature  of  a  marriage-contract  was,  and  that  it  was -customary  to  sign  it  the  day,  or 
a  few  daysy  before  the  marriage  took  place ;  and  asked  when  the  marriage  was  to  take 
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place ;  to  which  Miss  Sinclair  replied,  that  she  was  not  to  be  married  for  a  long  tiine, 
and  that  this  was  merely  an  engagement  to  marry,  under  which,  if  she  did  marry,  her 
own  money  was  to  be  settled  on  herself,  which  (she  said)  she  thought  was  very  geneioos, 
but  that  it  was  only  what  her  father  had  previously  done.  Mr.  Snody  further  advised 
Miss  Sinclair  not  to  sign  the  contract,  and  said  that  it  would  found  an  action  of  damages 
if  either  party  drew  back.  It  appeared  further  to  have  been  stated  at  the  time,  that  it 
was  for  the  purpose  of  preventing  Mr.  Lockyer^s  father  making  him  marry  another,  that 
the  contract  was  drawn  up.  The  contract  having  been  then  signed,  (Mr.  Snody  acting 
as  one  of  the  witnesses,)  it  was  given  by  the  pursuer  to  Miss  Jane  Sinclair  to  be  retained 
by  her  as  a  third  party.  After  keeping  it  for  a  few  days,  it  was  redelivered  by  her  to 
the  pursuer,  for  the  purpose  of  having  a  copy  made,  and  was  retained  in  Ids  posBeflrion 
afterwards. 

Upon  the  29th  of  August^  three  days  after  the  signing  of  the  marriage-contract, 
written  acknowledgments  of  marriage  were  interchanged  between  Miss  Sinclair  and 
the  pursuer.  The  acknowledgment  addressed  by  Miss  Sinclair  to  the  pursuer  (which 
was  holograph)  was  in  these  terms : — "  I  declare  Edmund  Beatty  Lockyer  to  be  my 
husband.  (Signed)  J.  S.  T.  Sinolair.  Thurso,  29th  August  1839."  And  addressed 
on  the  back, ."  Edinund  Beatty  Lockyer,  Esq.,  Hotel,  Thurso."  The  account  of  the 
circumstances  attending  the  interchange  of  these  declarations,  as  given  in  evidence  by 
Miss  Jane  Sinclair,  the  only  other  party  who  was  present  was, — that  on  the  above 
evening  in  the  drawing-room  at  Thurso,  the  pursuer  had  been  speaking  of  how  many 
heiresses  he  might  have  been  married  to,  and  that  his  father  now  wished  him  to  many 
one ;  and  the  only  way  to  prevent  that,  was  to  write  a  note  by  way  of  engagement;  and 
that  vrithout  this,  his  father  would  not  believe  that  he  was  really  engaged  to  Miss 
Sinclair,  and  was  going  to  be  married;  but  that  the  moment  he  saw  the  note,  his 
father  would  make  setUements,  and  all  would  be  right.  That  the  pursuer  then  wrote 
out  a  note,  and  threw  it  across  the  table  to  Miss  Sinclair,  who  was  writing  at  the  time, 
for  her  to  write  out  one  to  the  same  effect.  That  Miss  Sinclair  then  wrote  ont  and 
signed  the  above  declaration,  after  having  made  a  previous  copy  which  she  did  not 
consider  well  enough  written,  and  tossed  it  across  the  table  to  the  pursuer.  That  upon 
the  pursuer  looking  at  Miss  Sinclair's  note,  he  said,  ''  Why  don't  you  sign  '  Lockyer,' 
dear  ? "  To  which  Miss  Sinclair  answered,  "  Time  enough  when  I  am  married."  That 
the  reason  assigned  by  the  pursuer  for  wanting  the  note  was,  that  [S86]  he  was  going 
away  next  day  to  his  father,  and  that  without  the  note  his  father  would  not  believe  that 
he  was  going  to  be  married.    The  pursuer,  however,  did  not  leave  Thurso  at  that  time. 

The  counterpart  note,  a  declaration  given  by  the  pursuer  to  the  defender,  and  which 
was  in  these  terms — "  I  acknowledge  Janet  S.  T.  Sinclair  to  be  my  wife,"  was  for  some 
time  retained  by  her,  but  she  subsequently  destroyed  it  in  his  presence,  on  the  occasion 
of  his  asserting  some  sort  of  claim  over  her,  on  account  of  the  declaration  she  had 
given  him. 

The  pursuer  remained  at  Thurso  till  the  1st  of  September,  when  he  went  to 
Edinburgh  for  a  week,  and  returned  again  to  Thurso,  where  he  remained  till  the 
beginning  of  October,  when  he  again  went  to  Edinburgh,  in  consequence  of  his  hone 
having  been  arrested  there  for  a  debt.  He  returned  to  Thuiso  idmost  inmiediately, 
where  he  remained  chiefly  till  about  the  5th  of  December,  when  he  left,  intending,  as 
he  said,  to  go  to  Plymouth,  where  his  father  resided,  to  endeavour  to  get  matteis 
arranged  for  a  settlement.  In  a  letter  written  by  the  pursuer  to  Mias  Sinclair,  about 
this  time,  he  subscribed  himself  her  ''affectionate  husband,"  the  word,  however,  as 
appearing  in  the  letter,  being  marked  with  several  points  of  admiratioiL  Also^  in 
several  of  the  letters  from  Miss  Sinclair  to  him,  she  used  the  terms,  "  your  affectionate 
wife."  The  pursuer's  letters,  however,  were  always  addressed  to  her  as  Miss  Sinclair, 
and  she  invariably,  in  signing,  used  that  name. 

A  correspondence  was  carried  on  between  the  parties  after  the  pursuer  returned  to 
England.  In  a  letter  from  him  to  Miss  Sinclair,  dated  on  30th  December  1839,  the 
following  passage  occurred : — "  I  should  hope  that  my  good  sense  will  prevent  me  ever 
proposing  any  l^ing  inconsistent.  I  can  assure  you  that  I  know  it  is  necessary  to  delay 
a  little  and  arrange  matters,  &c  &c. ;  but^  at  the  same  time,  must  confess  that  my 
fevered  imagination  dwells  incessantly  on  the  accomplishment  of  my  wish  to  marry  my 
own  Mousey,  and  that  soon— 4elays,  we  are  told,  are  dangerous — there  appears  to  be  a 
plot  against  us  on  all  sides. 
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In  a  letter  dated  upon  the  day  following,  in  reference  to  her  visiting  some  persona 
against  whom  he  appears  to  have  entertained  a  strong  antipathy,  he  wrote — "  I  never 
would  see  yon  more.  It  is  painful  to  say  so,  but  I  never  wiU,  unless  you  avoid  all  the 
set;"  and  ''the  sooner  we  part  the  better."  And,  in  another  letter  of  the  same  day, 
after  alluding  to  the  difficulty  he  anticipated  in  getting  his  father  to  make  a  settlement 
on  him,  the  passage  occurred — ''You  shall  be  happy  enough  here,  dearest  Janet)  if  you 
choose.  If  you  like,  I  am  sure  I  should  be  too  happy  for  dear  aunt  to  live  with  us. 
But  all  this  I  leave  to  you.  I  hope  dear  Jane  will,  so  long  as  she  is  happy  with  us.  I 
am  sure  that  I  will  never  make  her  otherways.  When  is  the  nearest  time  that  you 
would  marry  me  when  all  is  arranged  1  Explain  all  when  you  write.  Suppose  my 
father  is  obstinate,  and  will  not  settle  any  thing  fixed  on  us,  what  is  to  [586]  be  done  % 
If  I  am  to  follow  my  profession,  no  time  must  be  lost ;  as  it  is,  I  fear,  there  is  a  great 
talk.  I  can  make  a  thousand  a-year  in  Plymouth,  if  I  apply  myself,  with  ease,  and, 
after  a  time,  three,  four,  or  five." 

In  a  letter  from  Miss  Sinclair  to  the  pursuer,  of  the  7th  January  1840,  she  expressed 
her  annoyance  about  a  notice  which  had  appeared  in  the  Morning  Post  with  regard  to 
their  approaching  marriage,  which  she  appears  to  have  attributed  to  the  pursuer.  The 
letter  proceeded  further — "Write  and  tell  me  truly  how  our  afiairs  stand,  and  do  not 
make  things  better  than  they  are,  as  I  always  like  to  know  the  worst."  And  again — 
"  I  fear  every  thing  is  not  satisi^tory,"  and  "  were  I  to  lose  you,  I  should  break  my 
heart."  In  a  letter  of  the  11th  January,  Miss  Sinclair  again  adverted  to  the  annoyance 
caused  to  her  by  the  paragraph  in  the  Morning  Post^  "as  it  has  made  our  engagement 
so  very  public;"  and  she  wrote  further — "I  am  very  unhappy  just  now  because  of 
your  absence ;  indeed,  I  have  no  pleasure  in  any  thing  since  you  left  us,  nor,  indeed, 
has  Jane.  Do  try  and  arrange  matters  with  your  father  as  speedily  as  possible,  and 
return  here,  for  you  know,  dearest  Lockyer,  I  depend  on  you  never  to  leave  or  forsake 
me ;  you  will  never  be  loved  more  sincerely  than  by  your  own  Janet.  If  your  father 
hesitates  to  give  you  what  is  necessary,  why  not  get  it  as  a  loan?  Do  get  all  your 
afibdrs  settled  as  soon  as  you  can,  I  am  so  very  anxious  for  your  return.  Have  you 
arranged  about  your  profession  ? " 

In  a  letter  of  15th  January,  she  said, — "Tell  me  what  your  father  says  about  our 
marriage.  I  am  sure,  dearest^  I  have  been  very  patient ;  it  is  nearly  eight  months  since 
I  knew  you,  and  six  of  them  we  have  waited  for  your  father's  answer.  My  father  was 
rather  slow  in  those  kind  of  arrangements,  but  yours  takes  nearly  as  long  to  his  delibera- 
tion&     Tell  me  what  he  says,  whether  good,  bad,  or  indifferent." 

In  a  letter  of  the  15th  February,  after  referring  to  a  letter  of  hers,  at  which  the 
pursuer  appears  to  have  taken  offence,  and  to  have  returned  to  her,  (and  which  she  did 
not  preserve,)  and  stating  that  the  letter  contained  only  a  simple  question  not  calculated 
to  give  offence,  which  he  might,  or  might  not^  have  answered,  the  letter  concluded — "  I 
have  just  this  moment  received  your  letter  of  the  11th,  a  second  edition  of  yesterday. 
I  never  accused  you  of  breaking  your  word — you  cannot  have  understood  my  letter. 
However,  you  wish  our  correspondence  to  cease ;  and  as  you  do,  I  shall  obey  you,  and 
I  pray  God  you  may  never  know  the  sorrow  you  have  given  me.  If  you  return  my 
letters,  I  shtdl  commit  the  packet  unopened  to  the  flames — you  shall  have  every  line 
you  ever  wrote  to  me.  I  tliink  I  only  burned  one  envelope  you  sent  me.  I  have  no 
heart  to  write  to  you." 

In  a  letter  of  the  17th  of  the  same  month,  in  reference  to  a  communication  which 
she  had  received  from  a  third  party,  in  regard  to  the  pursuer,  she  writes — "  Perhaps 
you  had  better  say  nothing  about  this ;  however  (on  consideration)  as  you  wish  our 
engagement  broken  o£^  it  does  [687]  not  signify.  You  may,  if  you  please,  lay  all  the 
blame  on  me,  for  I  am  blamed  by  all  parties  at  present"  .^^in — "  You  may  perhaps 
be  offended  at  my  beginning  my  letter  as  usual,  as  you  wrote  to  me,  '  My  dear  Miss 
'  Sinclair.'  However,  I  hope  you  wiU  pardon  me,  and  allow  me,  while  I  write  to  you, 
to  begin  my  letters  as  usual.  If  you  will  write  to  me,  I  shall  be  very  glad  to  hear  from 
you — at  all  times.  I  am  sorry  our  short  acquaintance  should  have  been  productive  of 
so  many  quarrels ;  however,  I  hope  you  will  be  more  happy  in  future  than  you  were 
here.  Wherever  you  may  be,  think  sometimes  of  one  who  dearly  loved  you,  and  once 
more  allow  me  to  subscribe  myself  your  own 

(Signed)  "  Janxt.' 
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Upon  the  let  of  March  (1840,)  Mim  Sinckir  wiote  to  the  pmsaer,  who  was  lihea 
again  in  Edinbmgh,  on  hia  way  to  the  north — *'  You  write  to  me  often,  as  if  I  had 
iigored  yon ;  now,  dear  L.,  you  know  this  is  not  the  case,  for,  although  I  never  flatteied 
you,  still  you  never  had  a  more  sincere  friend,  nor  one  who  would  have  done  more  to 
serve  you.  I  simply  asked  you  one  question,  What  we  were  to  live  ont  As  I  know, 
were  I  married  to  you,  and  we  had  not  what  you  consider  sufficient,  you  would  tell  me 
in  a  week,  'you  could  have  done  much  better.'  Do  not  fancy  I  write  to  you  in  anger 
— ^far  from  it— only  I  do  not  like  the  style  of  your  present  letters,  there  seems  such  a 
total  want  of  feeling  as  well  as  kindness,  that  I  cannot  understand  how  you  can  write 
so,  if  you  ever  loved  me  really  and  truly,  or  as  I  did  you.  For  one  reason,  I  am  not 
sorry  you  have  broken  off  our  engagement,  and  that  is,  I  was  certainly  not  a  suitable 
wife  for  you  in  many  ways ;  you  would  like  a  rich  and  a  showy  wife ;  now,  I  am  neither 
one  nor  the  other.  Whoever  you  marry,  I  hope  she  will  love  you  as  sincerely  as  I  have 
done,  and  I  trust  you  may  be  happy." 

In  the  same  letter,  she  desires  him  not  to  mention  their  "  non-engagement" 

It  having  theieaf  ter  come  to  Miss  Sinclair's  knowledge  that  the  pursuer  had  been 
consulting  lawyers  as  to  the  legal  effect  of  what  had  passed,  this  caused  an  estrangement 
between  them.  A  reconciliation,  however,  subsequently  took  place,  and  a  letter  was 
addressed  to  the  pursuer  by  Miss  Sinclair,  in  which  she  intimated,  that  on  account  of 
his  abandonment  of  his  profession,  and  his  father's  refusal  to  make  any  settlement,  she 
had  come  to  the  decision  of  not  marrying  him  for  two  years.  Soon  afterwards  a  final 
rupture  took  place  between  the  parties. 

In  April  1842  the  pursuer  raised  the  present  declarator  of  marriage  against  Miss 
Sinclair.  The  summons  set  forth  that  a  mutual  attachment  had  arisen  between  him  and 
the  defender,  which  in  the  course  of  the  year  1839  had  increased  so  much,  that  they 
had  resolved  to  marry.  That  Miss  Sinclair  at  that  time  resided  with  her  aunt^  Miss 
Maria  Sinclair,  but  being  under  age  she  was  under  the  guardianship  of  curators,  and  as 
their  [688]  consent^  with  the  exception  of  that  of  her  aunt,  who  was  one  of  them,  was  not 
certain  of  being  obtained,  they  had  determined  to  marry  privately,  without  the  knowledge 
of  her  curators,  intending  to  have  the  marriage  publicly  solemnized  at  a  future  period, 
after  it  was  out  of  the  power  of  any  party  to  interfere  with  it.  That  with  these  views 
the  parties  agreed  that  a  marriage  contract  should  be  prepared,  and  the  assistance  of  a 
man  of  business  was  applied  for  by  both  parties  through  the  pursuer ;  and  the  contract^ 
after  being  prepared,  and  being  revised  and  approved  of  by  both  parties,  was  extended, 
after  which  it  was  again  carefully  revised  and  approved  of,  and  executed.  The  terms 
of  the  contract  were  then  narrated.  That  the  contract  became  a  delivered  document  at 
the  date  of  execution,  and  the  parties  at  the  same  time  acknowledged  themselves 
married ;  and  in  order  to  render  the  marriage  complete,  and  preserve  due  evidence  of  it^ 
the  said  parties,  on  29th  August  1839,  three  days  after  the  date  of  the  contract^ 
exchanged  acknowledgments,  declaratory  of  marriage,  which  were  recited:  That  the 
said  acknowledgments  were  interchanged  with  the  solenm  and  serious  intention  of  con- 
stituting marriage,  and  marriage  was  thereby  fully  constituted  between  the  parties : 
That  the  parties,  when  they  thus  made  their  mutual  declarations  of  the  said  marriage^ 
kissed  the  Bible  in  testimony  of  their  understanding  of  the  seriousness  of  the  dedaiation, 
and  their  mutual  resolution  to  adhere  to  it :  That  the  marriage  was  thus  duly  completed, 
and  the  parties  afterwards  considered  themselves  as  married,  and  conducted  themselvee 
towards  each  other  as  husband  and  wife,  although  for  the  reasons  before  mentioned, 
they  did  not  wish  to  make  it  public  till  the  consent  and  approbation  of  the  other 
curators  and  certain  other  parties  was  obtained  to  the  marriage :  That  the  parties  were 
much  together,  and  when  absent  kept  up  a  constant  and  affectionate  correspondence, 
the  whole  of  which  was  written  in  a  style  and  manner  that  could  not  have  been  written 
by  a  lady  to  a  gentlemen  in  any  other  character  than  that  of  an  affectionate  wife  to  an 
affectionate  husband,  or  an  affectionate  husband  to  an  affectionate  wife:  That  the 
marriage  was  made  known  to  many  individuals,  particularly  the  relations  and  domestics, 
and  the  parties  have  repeatedly  addressed  each  other  by  the  appellation  of  husband  and 
wife,  without  denial ;  and  the  said  Miss  Maria  Sinclair,  the  defender's  aunt,  also  addresBed 
the  pursuer  as  her  nephew,  and  considered  him  as  such :  That  the  interchange  of  the 
consent  to  marry  was  the  result  of  a  long-cherished  intention  to  many:  That  the 
affectionate  intercourse  subsisted  between  the  said  parties  till  a  comparatively  recent 
period. 
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The  summons  ooncladed  for  declarator  of  marriage  and  adherence. 

No  averments  of  consummation  of  the  marriage  by  connection  were  made  by  the 
pursuer  in  the  summons.  In  the  record,  however,  averments  to  this  effect  were 
introduced  by  him,  setting  forth  the  times  and  places  at  which  connexion  was  said  to 
have  taken  place.  These  averments  the  pursuer  did  not  subsequently  substantiate  by 
evidence,  and  [589]  this  part  of  his  case  was  not  founded  upon  in  the  argument  on  the 
merits. 

For  a  statement  of  the  pleas  of  the  parties,  and  the  procedure  before  the  Lord 
Ordinary,  the  allowance  to  the  pursuer  of  a  proof  of  his  averments,  and  his  failure  to 
lead  any,  see  former  Report,  ante^  YI.  p.  1150. 

The  defender  then  led  a  proof,  in  which  she  adduced  two  witnesses,  her  aunt,  Miss 
Maria  Sinclair,  and  her  sister,  Miss  Janet  Sinclair.  These  witnesses  were  cross- 
examined  at  great  length  by  the  pursuer.  She  also  adduced  several  witnesses  under  the 
ooigunct  probatioi^  allowed  to  him. 

The  Lord  Ordinary,  after  disposing  of  the  numerous  objections  to  evidence  which 
had  been  taken  in  the  course  of  the  proof,  pronounced  this  interlocutor : — "Farther,  on 
the  merits  of  the  case^  finds  that  neither  the  contract  of  marriage,  nor  the  acknow- 
ledgments libelled  on,  were  subscribed  with  the  view  or  understanding  that  the  parties 
thereby  contracted,  finally  and  irrevocably,  a  marriage  de  pi-ceserUi  with  each  other  : 
Finds  it  proved  by  numerous  letters  under  the  hand  of  both  parties,  recently  after  the 
date  of  the  documents  libelled  on,  and  by  the  whole  scope  of  their  correspondence  con- 
tinned  between  the  parties  for  a  tract  of  time  subsequent  thereto,  that  the  said  documents 
were  subscribed  in  token  of  their  mutual  attachment  at  that  time,  and  of  their  engage- 
ment to  marry  at  a  future  period,  and  apparently  to  be  shown  to  the  pursuer's  father,  that 
he  might  thereby  be  induced  to  make  an  adequate  settlement  on  the  parties,  which  the 
pursuer  repeatedly  set  forth  in  his  letters,  that  his  father  was  willing  and  ready  to  make  : 
Finds  that  the  pursuer's  father  never  communicated  any  such  agreement,  to  the  defender 
or  her  friends ;  but  that,  on  the  contrary,  he  refused  to  make  such  settlement^  and  that 
the  engagements  and  promises  of  marriage  were  receded  from  by  the  defender  on  reason- 
able grounds,  when  it  was  found  that  the  parties  had  no  resources  to  support  themselves 
or  a  &mily,  and  that  the  defender  had  cause  from  the  correspondence  and  conduct  of 
the  pursuer  and  his  friends,  to  be  satisfied  that  her  union  with  him  would  not  be  con- 
ducive to  their  mutual  happiness :  Finds  that  the  pursuer  has  totally  failed  to  prove 
that  any  consummation  of  the  said  intended  marriage  ever  took  place,  as  alleged  in  the 
libel  and  record ;  and  on  the  whole  matter,  sustains  the  defences,  and  assoilzies  the 
defender  from  this  action :  Finds  her  entitled  to  expenses,  as  the  same  may  be  taxed 
by  the  auditor,  and  decerns."  ^ 


1  **  NoTB. — This  is  a  case  which  has  assumed  a  formidable  appearance  in  point  of 
bulk,  from  the  conduct  of  the  pursuer  in  the  course  of  the  defender's  proof,  in  which  the 
croea-examination  of  the.defender's  witnesses  by  the  pursuer  was  pushed  to  an  extent,  it 
is  believed,  quite  unprecedented  in  the  records  of  the  Court.  Only  two  witnesses  were 
examined  for  the  defender.  Their  examination  in  chief  occupied  little  more  than  thirty 
pages  of  manuscript  each;  but  questions  were  put. by  the  pursuer  in  cross-examination 
so  plainly  irrelevant,  frivolous,  and  extraneous  to  the  issue,  that  the  cross-examination 
of  these  two  witnesses  alone  occupies  nearly  900  pages. 

"The  Lord  Ordinary  confesses,  that  on  reviewing  these  proceedings  from  time  to 
time,  as  they  were  brought  under  his  notice,  he  was  not  able  to  resist  the  impression 
that  the  pursuer  acted  on  a  plan  to  procrastinate  the  cause,  and  to  harass  the  defender 
by  the  detention  of  this  painful  case  in  Court  as  long  as  possible. 

"  If  the  judgment  now  pronounced  is  brought  under  review,  the  Court  will  have  an 
opportunity  of  judging  how  far  the  conduct  of  the  pursuer  was  consistent  with  fair  and 
legitimate  practice.  On  conferring  with  the  Sheriff-commissioner  who  took  the  prooi^ 
he  states,  that  in  many  instances  he  tried  to  stop  the  line  of  cross-examination ;  but  that 
the  defender,  conceiving  that  the  pursuer's  object  was  an  interminable  postponement  of 
a  decision  in  the  cause,  which  successive  discussion  on  incidental  points  had  a  tendency 
to  produce,  made  an  urgent  request  that  the  examination  should  proceed,  in  every 
instance  where  an  objection  could  with  any  propriety  be  waived,  in  consequence  of 
which. the  commissioner  was  induced  to  make  a  record  (often  on  papers  apart;  of  many 
"questions  and  answers  which  h^  would  otherwise  have  rejected  as  piedpably  beyond  the 
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[690]  Lockyer  reclaimed. 

He  aigued; — Hib  case  was  founded  upon  the  acknowledgments  which  had  been 
interchanged  between  the  parties,  importing  a  present  consent  [091]  to  many.  These 
acknowledgments  were  pliJn  and  distinct  in  their  terms ;  and  apart  from  the  case  made 

licence  of  any  fair  cross^zamination.  The  same  thing  was  stated  at  the  bar  by  the 
defender's  counsel,  who,  to  prevent  delay,  consented  to  opening  up  many  of  the  sealed 
packets,  which,  on  full  discussion,  would  probahly  have  been  rejected.  Ab  examples 
of  the  impertinent  and  disgusting  questions  in  which  the  pursuer  indulged,  reference 
may  be  made  to  the  questions  in  pp.  484,  485,  of  the  proof,  which,  like  many  others  to 
be  found  in  the  examination,  appear  to  have  been  asked  only  to  wound  the  feelingB 
of  the  witness  and  her  sister,  and  perhaps  to  concuss  the  latter  to  abandon  her  defence. 

'*  At  length,  when  the  case  has  come  before  the  Court  for  final  decision  on  its  meritB^ 
the  question  at  issue  will  probably  be  found  to  resolve  into  a  short  and  very  simple 
inquiry.  The  acknowledgments  libelled  on  are  certainly,  prima  fadef  explicit  declua- 
tions  of  marriage.  But  it  is  competent  to  show  that  they  were  not  intended  by  the 
parties  as  declarations  of  marriage,  concluded  de  presenti  at  the  date  of  the  documents, 
as  found  by  the  House  of  Lords  in  the  well-known  cases  of  More  and  M'Innes  in  1781, 
and  Taylor  and  Kello  in  1786,  (Diet.,  pp.  12,  683-87,)  which  have  been  uniformly 
acknowledged  as  authorities  to  be  implicitly  followed  in  all  subsequent  questions  of  this 
descriptioiL  In  these  the  acknowledgments  were  as  direct  and  unequivocal  as  in  the 
present  case  >  but  they  were  rejected  by  the  House  of  Lords,  because  it  was  manifest 
from  the  subsequent  acts  and  conduct  of  the  parties,  that  they  did  not  truly  intend  to 
contract  marriage  with  each  other  de  presenti^  but  to  enter  into  that  relationship  at  a 
future  period;  The  same  principle  was  recognized  in  the  late  case  of  Stewart  against 
Memsies,  4th  February  1836,  aflirmed  by  the  House  of  Lords  in  1841.^3ee  2 
Robinson's  App.  p.  547.) 

''The  facts  of  the  present  case,  it  is  thought^  bring  it  clearly  within  the  preceding 
rule.  1.  In  the  first  place,  the  testimony  of  the  defender's  sister,  the  only  individual 
in  the  family  who  saw  the  exchange  of  the  acknowledgments,  shows  that  this  was  a 
jocular  proceeding  that  apparently  took  place  between  the  parties  as  lovers,  in  a  mixed 
party,  unknown  to  the  rest  of  the  company,  and  never  intended  to  convert  the  position 
of  the  pursuer  and  defender,  as  betrothed  parties,  into  that  of  married  spouses.  The 
contract  had  been  signed  only  three  days  before,  (on  26th  August  1839),  in  testimony 
of  the  engagement  to  marry  at  a  future  period,  when  a  corresponding  settlement  should  be 
made  by  the  pursuer's  father.  That  deed  was  to  be  exhibited  to  the  father,  in  order  to 
ascertain  how  far  he  would  go  by  an  additional  settlement  to  aid  the  views  and  wishei 
of  the  parties.  The  separate  acknowledgments  bear  date  29th  August  1839,  jost 
three  days  afterwards,  before  any  communication  could  be  received  ^m  the  fatiier, 
resident  in  a  remote  part  of  England ;  and  there  is  no  reason  or  pretence  for  holding 
that  the  parties  deliberately  intended  to  marry,  at  least  till  there  was  time  to  ascertain 
the  father's  sentiments.  The  time  and  ^circumstances  under  which  the  acknowledg- 
ments were  exchanged,  sufficiently  exclude  the  belief  that  these  documents  were  passed 
as  vouchers  of  a  concluded  marriage.  The  Lord  Ordinary  sees  no  ground  to  hold  that 
the  evidence  of  Jane  Sinclair  on  this  point  is  in  the  least  degree  shaken  hy  the  vexa- 
tious and  unprecedented  cross-examination  to  which  she  was  subjected* 

2.  The  conduct  of  the  parties  immediately  after  the  acknowledgments  libelled  on, 
affords  real  evidence  to  show  that  they  did  not  understand  that  they  had  finally  con- 
tracted the  relationship  of  marriage  with  each  other.  The  pursuer,  instead  of  taking  up 
his  residence  with  the  defender,  or  carrying  her  with  him  to  the  places  of  his  sojourn 
as  his  wife,  left  Caithness  and  repaired  to  Edinburgh,  apparently  to  give  time  for  the 
expected  communications  from  his  father,  on  which  the  final  union  of  tide  parties  was  to 
depend. 

Further,  though  he  soon  returned  to  the  north,  where  the  defender  was  residing 
with  her  relations,  probably  expecting  a  favourable  answer  from  his  father,  no  marriage 
was  ever  solemnized  or  consummated,  and  the  parties  continued,  while  in  Scotland  and 
in  England,  and  for  a  course  of  many  months,  on  the  footing,  and  in  the  correspondence 
with  each  other,  oidy  as  betrothed  lovers,  and  not  as  spouses.  The  defender  invariably 
her  maiden  name,  and  was  addressed  under  that  designation  by  the  punuer. 

On  two  occasions,  indeed,  the  defender  subscribed  herself  as  his  **  wifoi"  or  " 
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by  ihe  defenden  to  redargue  and  [592]  cut  ihem  down,  were  of  themselyes  .sufficient 
to  proYe  the  pursuer's  case.  These  acknowledgments  could  not  competently  be  con- 
strued by  parole  evidence  in  the  manner  sought  to  be  done  by  the  defender.  The 
case  stated  by  the  defender  on  the  record,  was  that  the  acknowledgments  were  exchanged, 
not  for  the  purpose  of  constituting  a  present  marriage,  but  solely  with  the  view  of 
engaging  the  parties  to  marry  de  futuro.  The  defender's  case  was  thus,  not  that  the 
acloiowledgments  did  not  to  any  effect  bind  the  parties,  and  that  there  was  no  contract 
at  all ;  but^  while  admitting  the  existence  of  a  contract  to  some  effect^  she  attempted, 
by  parole  evidence,  to  put  a  construction  upon  its  terms  which  was  adverse  to  its  plain 

and  on  another  occasion  the  pursuer  subscribed  himself  as  her  "  husband,"  but  the  mode 
in  which  the  words  were  written,  and  their  aspect  in  the  letters  themselves,  indicate  that 
they  wore  used  rather  in  jest  or  mockery,  and  in  anticipation  of  the  expected  relation, 
than  in  token  of  a  completed  union.     But, 

3.  The  terms  of  the  letters  for  months  and  years  after  the  acknowledgment^  do,  it  is 
thought,  remove  all  difficulty  and  doubt  from  the  present  question,  and  prove  irrefragably 
that  the  parties  never  intended  in  August  1839  to  conclude  a  marriage  deprcBsenti  wit^ 
each  other.  If  the  present  case  be  taken  to  review,  these  letters  must  be  printed  at 
length,  in  the  order  of  their  dates,  for  the  consideration  of  the  Court;  and  on  the 
opinion  of  the  Lord  Ordinary,  they  refute  the  idea  of  a  concluded  marriage,  by  evidence 
more  clear  and  decisive  than  was  produced  in  any  other  case  of  the  kind  on  record.  It 
is  unnecessary  to  comment  on  them.  They  are  all  to  one  effect — that  the  final  union 
between  the  parties  was  not  to  take  place  till  a  future  period,  when  the  pursuer,  by  the 
interposition  of  his  father,  or  by  his  own  exertions  in  the  walk  of  life  to  which  he  pro- 
fessed to  dedicate  himself,  should  be  able  to  maintain  a  wife  in  circumstances  of  inde- 
pendence or  competency.  Looking  to  that  as  the  condition  of  the  betrothment^  the 
Lord  Ordinary  sees  nothing  to  induce  him  to  blame  the  defender  or  her  friends  for 
putting  an  end  to  the  imprudent  engagement  which  has  given  rise  to  the  present 
question. 

"  Ab  the  letters  are  of  such  overruling  importance  in  the  present  cause,  the  Lord 
Ordinary  must  remark,  that  he  has  considerable  doubt  whether  some  of  them  have  the 
correct  dates  ascribed  to  them  in  the  index  communicated  to  him.  Many  of  the  letters 
were  not  dated  by  the  parties  themselves,  and  the  modern  custom  of  sending  letters 
under  envelopes,  on  which  the  post-mark  is  put,  leads  too  easily  to  transpositions  and 
mistakes.  Hence,  letters  of  Miss  Sinclair  are  set  forth  here  as  dated  in  1841,  which  the 
Lord  Ordinary  can  hardly  conceive  to  have  been  written  by  the  lady,  after  her  very 
remarkable  and  affecting  letters  to  the  pursuer,  dated  7th  and  14th  October,  and  12th 
and  26th  November  1840,  to  which  it  is  sufficient  to  refer. 

It  is  only  necessary  to  add,  that  when  this  case  was  debated  before  the  Lord  Ordinary 
on  the  9th,  10th,  and  11th  of  July,  it  was  intimated  to  the  pursuer  (as  his  case  was 
not  argued  by  counsel,  while  his  own  observations  were  little  to  the  purpose)  that  the 
Judge  would  receive,  on  or  before  Monday  the  14th  of  July,  any  written  statement 
from  the  pursuer,  pointing  out  any  passages  of  the  voluminous  proof,  or  letters,  on  which 
he  relied,  in  addition  to  the  verbid  argument  urged  by  him  at  the  bar  for  two  days. 
Listead  of  availing  himself  of  this  permission,  the  pursuer  transmitted  a  note,  craving 
that  he  should  be  further  heard  on  one  or  other  of  the  three  remaining  days  of  the 
present  session.  The  crowded  state  of  the  Lord  Ordinary's  rolls,  at  iSiia  period  of 
the  session,  rendered  it  impossible  to  accede  to  that  request^  with  justice  to  the  other 
suitors;  and,  under  all  the  circumstances,  it  was  thought  unnecessary,  for  any  fair 
purpose,  to  cJlow  further  verbal  debate.  On  the  contrary,  after  the  opportunity  of  full 
explanation  which  the  pursuer  had  already  been  afforded,  the  Lord  Ordinary  could  only 
view  the  pursuer's  application  as  made  for  the  purposes  of  delay  j  and,  seeing  that 
upwards  of  six  months  have  passed  since  the  proof  was  closed  and  circumduction  passed, 
that  all  the  letters  (the  most  important  documents  in  the  case)  have  been  in  process  for 
nearly  two  years — and  that  the  cause  has  stood  for  debate  for  more  than  four  months — 
he  has  felt  himself  bound  to  issue  his  judgment  on  the  merits.  If  he  is  wrong,  his 
interlocutor  is  open  to  correction  by  the  Court  The  pursuer  cannot  complain  of  the 
bulk  or  expense  of  the  materials  to  be  printed  in  case  of  his  reclaiming^  as  these  have 
been  swelled  to  their  present  magnitude  chiefly  by  the  vexatious  manner  in  which  be 
conducted  the  prool" 
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meaning.  This  she  could  not  competently  do.  The  law  was  the  same  in  leferenoe  to 
such  acknowledgments  as  that  applicable  to  other  contracts.  A  party  was  entitled  to 
say,  "  I  never  contracted ; "  but  he  was  not  entitled,  while  he  admitted  he  had  mteied 
into  a  contract,  to  say,  "  I  did  not  contract  to  the  effect  in  the  written  instramenV' 
and  to  the  effect  to  construe  or  disprove  the  document  by  evidence  intrinsic  to  itsell^ 

In  his  argument  upon  the  evidence,  the  pursuer  contended,  generally, — ^that  there 
was,  towards  the  commencement  of  their  acquaintance,  clear  evidence  of  a  strong  attach- 
ment between  the  parties,  and  of  an  intention  to  intermarry.  That  this  intention  had 
from  the  first  been  carefully  concealed  by  the  defender  from  her  guardians,  and  she 
appeared,  after  the  affair  had  made  some  progress,  to  have  given  only  [598]  partial  con- 
fidence to  her  aunt,  and  even  to  her  sister.  It  was  in  this  situation  of  matters  that  the 
marriage-contract  was  executed — not  lightly,  but  when  she  was  perfectly  aware  of  its 
nature,  and  after  having  had  it  fully  explained  to  her  by  a  man  of  business.  It  was 
under  these  circumstances  that  the  declarations  of  marriage  were  interchanged,  three 
days  after  the  signature  of  the  contract.  These  declarations  were  at  once  so  simple  and 
explicit  in  their  terms,  that  it  was  impossible  there  could  have  been  any  doubt  in  the 
mind  of  the  defender  as  to  their  meaning ;  and  they  acquired  additional  force  as  being 
the  act  of  parties  who  only  a  few  days  previously  had  made  a  deliberate  settlement  ifUu 
fruUrimonii,  The  account  relied  on  by  the  defender  of  the  object  for  which  these 
declarations  was  entered  into,  as  given  in  the  evidence  of  Miss  Jane  Sinclair,  was  con- 
tradicted by  the  fact  of  a  declaration  similar  to  the  defender's  having  been  given  to  her 
by  the  pursuer.  It  was  not  for  the  purpose  of  being  shown  to  the  pursuer's  father  that 
this  declaration  was  given ;  and  its  having  been  given  was  inconsistent  with  any  other 
theory  than  that  of  a  serious  constitution  of  a  marriage.  It  had  been  preserved  by  the 
defender  for  a  year,  until  after  she  had  learned  that  the  pursuer  had  been  asserting  his 
claim  to  her,  and  was  then  destroyed,  not  as  a  thing  of  no  consequence,  but  as  a  document 
of  the  utmost  possible  importance.  The  whole  of  this  portion  of  the  defender's  case 
was  rested  upon  the  evidence  of  two  witnesses,  and,  in  the  case  of  the  declarations, 
solely  upon  one  witness,  and  who,  till  recently,  would  not  have  been  admissible  by  lav 
to  all  the  effect  for  which  they  were  adduced,  or  oidy  ob  pmuriam  tesHum^  and  with  the 
greatest  jealousy. 

In  reference  to  the  conduct  of  the  parties  after  the  declarations  were  exchanged, 
and  their  correspondence,  the  pursuer  contended,  that  there  was  proof  of  feuniliazities, 
which,  although  not  founded  on  to  the  extent  of  showing  that  consummation  had  taken 
place,  were  of  importance,  as  showing  that^  to  some  extent,  the  parties  had  conducted 
themselves  as  married  persons.  That  the  expressions  in  the  correspondence  with  regard 
to  a  prospective  marriage  had  reference  to  the  private  marriage  being  made  public,  by 
being  formally  solemnized  infaeie  ecclesuB — and  might  further  possibly  be  accounted  lor 
on  the  supposition  of  the  parties,  although  they  had  intended,  and  endeavoured  to  con- 
stitute a  binding  marriage,  being  uncertain  as  to  the  legal  effect  of  what  they  had  done.' 
And  further,  when  the  pursuer  had  asserted  his  legal  rights  over  the  defender,  and  had 
taken  the  opinion  of  lawyers  with  regard  to  them,  and  after  an  estrangement  had  taken 
place,  and  the  parties  were  subsequently  reconcUed,  it  was  of  importance,  as  showing 
the  defender's  impression  with  reg^ud  to  the  pursuer's  claim  over  her,  that  the  recon' 
[5941  -dilation  was  not  made  upon  any  footing  of  his  claim  of  marriage  being 
abandoned. 

The  defender's  argument  was  founded  upon  the  evidence  above  detailed,  given  hy 
Miss  Jane  Sinclair  and  her  aunt^  and  upon  the  expressions  in  the  correspondence  after 
the  declarations  had  been  exchanged,  and  was  substantially  the  same  view  as  that  taken 
by  the  Judges  in  their  opinions. 

LoBD  Justiob-Clerk. — ^That  this  case  should  have  been  argued  with  great  anxiety 
on  the  part  of  the  defender  was  extremely  natural.  But  I  must  begin  by  stating,  that 
I  have  never  had  the  slighest  hesitation  or  doubt  as  to  any  point  either  of  law  or  &ct 
in  the  case.    The  case  has  obtained  some  importance  from  the  extraordinary  alterations 

'  Lord  Stowell,  in  Dalrymple  v.  Dalrymple,  (Dodson's  Report,  p.  58) ;  M'Innes  p. 
More,  Mor.  12,683) ;  Taylor  v.  Kello,  (Mor.  12,687) ;  Stewart  v.  Menries,  Lord  Chancellor, 
(2  Robinson,  App.  Cases,  p.  591) ;  3  Starkie  on  Evidence,  pp.  757,  761. 

^  Dalrymple  v.  Dalrymple,  (Dodson's  Report^  p.  63). 
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which  it  has  assumed  in  the  coarse  of  the  procedure.  And  it  is  in  this  respect  also  of 
importance,  that  the  pursuer's  case  has  heen  rested  upon  certain  general  doctrines  as  to 
the  marriage  law  of  Scotland,  which,  if  well  founded,  would  he  of  most  perilous  moment. 
Some  of  these  may  he  excluded  by  the  view  I  take  of  the  facts ;  but  there  is  one  pro- 
position at  least  maintained  by  the  pursuer,  which  goes  to  the  very  essence  of  this  and 
all  similar  questions ;  and  as  to  all  of  the  doctrines  so  pleaded  to  us,  I  think  it  is  indis- 
pensably requisite  that  the  opinion  of  the  Court  should  be  unequivocally  expressed,  so 
that  it  may  not  be  said,  in  any  other  case  involving  such  important  interests,  that  we 
gave  them  the  slightest  countenance. 

The  summons  at  the  instance  of  Mr.  Lockyer  states,  that  when  he  was  unfortunately 
allowed  to  form  an  acquaintance  with  the  defender,  she  was  under  age ;  and  it  begins 
certainly  with  owning  that  it  was  resolved  between  him  and  this  young  lady  to  inter- 
marry privately  without  the  knowledge  of  her  guardians,  and,  after  it  was  put  out  of 
the  power  of  any  one  to  interfere  with  their  marriage,  to  have  it  publicly  solemnized 
at  a  future  period.  While  such  a  statement  gives  no  favourable  introduction  to  the 
case  of  the  man  insisting  in  a  declarator  of  marriage,  founded  on  any  private  declarations 
of  marriage,  granted  with  such  an  ulterior  purpose  in  view,  this  is  a  most  important 
admission  in  judging  of  the  true  intent  with  which  any  private  papers,  apparently 
declaratory  of  marriage,  may  have  been  granted,  at  least  so  far  as  regards  the  under- 
standing and  purpose  of  the  young  lady.  For  whm  it  is  admitted  that  public  aolemnizch 
Hon  was  intended  by  the  young  lady,  it  will  not  be  easy  to  prove  against  her,  that  any 
private  declarations,  never  acted  upon  in  any  way  whatever,  could  be  regarded  or  under- 
stood by  her,  in  any  other  light  than  as  declaratory  of  an  engagement  intended  to  bind 
each  other  to  marry  at  a  future  date.  The  summons  then  sets  forth,  that  a  formal 
contract  of  marriage  was  directed  by  both  parties  to  be  prepared  by  an  agent  in  Edin- 
burgh, and  that  the  draft  was  carefully  revised  and  approved  of  by  both  parties  before 
it  was  written  out.  That  statement  as  to  the  preparation  of  the  contract  is  positively 
false,  and  was  known  to  the  pursuer  to  be  false. 

The  summons  then  states  that  this  contract  was  executed  on  the  26th  August  1839, 
by  both  the  paMies ;  and  that  statement^  strange  as  it  appears,  is  unfortunately  true, 
llie  contract  of  marriage  was  so  signed.  Why  or  how,  or  on  what  pretences,  the 
pursuer  might  easily  have  established,  by  the  evidence  of  Mr.  Snody,  whom  it  lay  most 
clearly  on  him  to  call.    But  he  has  not  done  so. 

The  summons  then  says,  that  at  the  time  of  signing  this  contract,  which  bears 
[B96]  that  the  parties  are  to  solemnize  the  bond  of  marriage  with  all  convenient  speed, 
the  parties  acknowledged  themselves  to  be  married  persons.  That  statement  is  false ; 
it  was  known  to  the  pursuer  to  be  false ;  and  accordingly  he  did  not  attempt  to  support 
it  by  any  evidence,  although  various  witnesses,  one  a  man  of  business  in  Edinburgh, 
were  present  when  the  contract  was  signed. 

Then  the  summons  states,  that  in  order  to  render  the  marriage  complete,  and  pre- 
serve evidence  of  it,  the  parties,  on  the  29th  August,  exchanged  acknowledgments 
declaratory  of  the  marriage ;  and  the  one  by  the  lady  is  there  quoted,  being  explicit — 
"I  declare  Edmund  Beatty  Lockyer  to  be  my  husband.    J.  S.  T.  Sinclair." 

The  summons  then  avers  substantively,  as  a  part  of  the  pursuer^s  proper  case,  "  that 
the  said  acknowledgments  were  interchanged  with  the  solemn  and  serious  intention  of 
constituting  marriage,  and  marriage  was  thereby  fully  constituted  between  the  parties." 
I  hold  this  averment  to  be  an  eseenticU  and  indispensable  averment  on  the  part  of  a 
pursuer,  alleging  the  constitution  of  marriage  in  any  irregular  manner,  but  especially  by 
the  signing  of  two  papers.  The  pursuer,  in  such  a  case,  must  set  forth  that  such  was 
the  purpose  and  intention  of  signing  the  papers,  whatever  may  be  the  terms  in  which 
they  are  expressed ;  and  he  must  further  establish^  as  an  esserUtal  part  of  his  case^  that 
such  ioas  the  intention  of  parties,  to  the  satisfaction  of  the  Court.  If  any  thing  has 
followed  on  the  interchange  of  such  papers,  as  cohabitation,  or  if  the  woman  has  privately 
yielded  her  person  to  the  man  after  such  papers  have  passed,  or  if  any  plain  probable 
motive  for  forming  in  that  way  a  private  marriage  shall  be  proved,  or  if,  as  between 
themselves,  the  parties  referred  to  their  relation  as  that  of  indissoluble  and  perfected 
marriage^  these  and  similar  &cts  may  very  easily  prove  the  purpose,  if  the  words  are 
plain,  and  exclude  any  other  view  of  (he  subject  But  that  the  deliberate  purpose  and 
intention  with  which  the  documents  were  signed  and  interchanged,  must  be  avowed 
and  estahUshed  by  the  partjr  seeking  to  establi^  marriage  by  the  terms  and  on  the  effect 
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of  two  pieces  of  paper,  cannot  be  seriously  doubted  by  any  one.  Snch  accoidingly  is 
the  leading  averment  of  the  pursuer's  summons.  The  summons  further  sets  forth : — 
''  That  the  parties,  when  they  thus  made  their  mutual  declarations  of  the  said  marriage, 
kissed  the  Bible  in  testimony  of  their  understanding  of  their  seriousness  of  the  declara- 
tion, and  their  mutual  resolution  to  adhere  to  it :  That  the  marriage  was  thus  duly 
completed,  and  the  parties  afterwards  considered  themselves  as  married,  and  conducted 
themselves  towards  each  other  as  husband  and  wife,  although,  for  the  reasons  before 
mentioned,  they  did  not  wish  to  make  it  public  till  the  consent  and  approbation  of  the 
other  curators  and  certain  other  parties  was  obtained  to  the  marriage :  That  the  parties 
were  much  together,  and  when  absent  kept  up  a  constant  and  affectionate  correspondence, 
the  whole  of  which  was  written  in  a  style  and  manner  that  could  not  have  been  written 
by  a  lady  to  a  gentleman  in  any  other  character  than  that  of  an  affectionate  wife  to  an 
affectionate  husband,  or  an  affectionate  husband  to  an  affectionate  wife :  That  the 
marriage  was  made  Imown  to  many  individuals,  particularly  the  relations  and  domestical 
and  the  parties  have  repeatedly  addressed  each  other  by  the  appellation  of  husband  and 
wife,  without  denial;  and  the  said  Miss  Maria  Sinclair,  the  defender's  aunt,  also 
addressed  the  pursuer  as  her  nephew,  and  considered  him  as  such :  That  the  interchange 
of  the  consent  to  marry  was  the  result  of  a  long-cherished  intention  to  marry." 

[596]  The  summons  then  proceeds  as  follows : — "  That  the  affectionate  intercourse 
subsisted  between  the  said  parties  till  a  comparatively  recent  period :  That,  notwith- 
standing of  what  is  above  set  forth,  the  said  defender,  owing  to  the  arte  and  impo^ 
tunities  of  her  friends,  has  recently  become  estranged  from  the  pursuer,  and  casting  off  the 
fear  of  God,  and  forgetting  her  solemn  vows  and  matrimonial  engagements,  does  now  most 
wrongously  and  unjustly  refuse  to  adhere  to  the  pursuer,  as  her  husband,  and  to  treat, 
cherish,  and  entertain  him  as  such  at  bed  and  board,  and  to  adhere  to,  and  cohabit  with 
the  pursuer,  and  to  perform  the  other  duties  incumbent  on  her  as  his  lawful  wife :  And 
although  the  pursuer  has  frequently  desired  and  required  the  said  Janet  Sinclair  Traill 
Sinclair,  now  Lockyer,  defender,  to  return  to  the  pursuer,  her  lawful  husband,  and  to 
live  with,  cohabit,  and  treat  him  as  such,  yet  she  refuses  so  to  do :  Therefore  the  said 
pursuer  ought  to  have  sentence  and  decreet  of  the  Lords  of  our  Council  and  Session, 
finding  and  declaring  that  the  said  pursuer,  and  the  said  Janet  Sinclair  Traill  Sinclair, 
defender,  are  lawful  married  persons,  husband  and  wife  of  each  other,  and  decerning 
and  ordaining  her,  the  said  defender,  to  adhere  to  the  pursuer,  as  her  lawful  spouse,  his 
society,  fellowship,  and  company ;  and  to  treaty  cherish,  and  entertain  the  pursuer  as 
her  husband  at  bed  and  board,  and  to  perform  all  the  other  conjugal  duties  as  becometh 
a  wife  towards  a  husband,  and  nowise  to  desert  him  in  time  coming." 

This  is  the  whole  summona  It  does  not  aver  cohabitation — it  does  not,  in  any 
direct  terms,  aver  consummation — ^it  does  not  aver  any  recognition  or  treatment  of  each 
other  as  husband  and  wife,  in  any  other  manner  than  in  the  statement  as  to  the  mention 
of  the  marriage  to  others,  already  quoted ;  and  it  does  not  state  that  it  was  not  the 
purpose  of  the  parties  as  from  the  firsts  (according  to  the  admission  of  the  summons,)  or 
at  least  of  the  defender,  to  have  the  marriage  solemnized  at  a  future  period.  Certainly 
the  averment,  in  point  of  fact,  as  a  matter  which  the  pursuer  undertook  to  establish, 
that  the  declarations  were  interchanged  with  the  solemn  and  serious  intention  of 
constituting  marriage,  and  that  the  marriage  was  made  known,  is  the  only  thing  which 
could  sustain  the  summons  as  properly  framed  under  the  requirements  of  the  statute. 
I  need  not  go  over  the  condescendence,  as  the  averments  in  it  have  attracted  so  forcibly 
the  attention  of  the  Court  Repeating  the  averment  I  have  so  particularly  noticed  as 
the  foundation  of  the  case,  it  alleges  consummation  on  occasions  therein  specified,  and  it 
distinctly  states  that  "  the  marriage  was  known  to  the  relations  and  domestics  of  the 
defender." 

In  the  pleas  in  law  an  attempt  seems  to  be  made  to  raise  an  alternative  case^  for 
establishing  marriage  by  intercourse  following  on  a  promise  of  marriage.  Such  a  case  is 
not  within  the  summons,  and  was  wholly  absmdoned  by  the  procedure  which  followed. 

On  18th  July  1843,  the  following  interlocutor  was  pronounced: — "The  Lord 
Ordinary  having  heard  counsel  on  the  closed  record  and  whole  process ;  before  answer, 
allows  tihe  pursuer  a  proof  of  his  averments,  and  to  the  defender  a  conjunct  probation, 
with  this  explanation,  that  the  pursuer,  before  leading  any  evidence  to  establish  the 
allegation  of  eag^vHa  in  London,  under  the  16th  article,  shall  be  bound  to  furnish  the 
defender's  agent  with  a  specific  note,  setting  forth  the  time  and  place  of  the  act  said  to 
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haye  been  done  in  London ;  remits  the  canse  to  the  Sheriffs  commissioners  to  take  the 
proof  in  Scotland ;  and  grants  commission  [697]  to  James  Anderson,  Esquire,  barrister- 
at-law,  to  take  the  proof  in  London ;  and  grants  diligence,  hinc  inde,  against  witnesses 
and  havers ;  to  be  reported  the  third  sederunt  day  in  November  next.'' 

This  interlocutor  was  not  acted  on  by  the  pursuer.  It  was  renewed  on  the  16th 
November,  and,  on  the  24th  January  1844,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : — "  In  respect  the  pursuer  has  failed  to  take  his  proof,  and  report  the  same, 
as  ordered  by  interlocutor  of  16th  November  last,  circumduces  the  term  against  the 
puTsner ;  and,  upon  motion  for  the  defender,  allows  her  a  proof  of  her  averments  in 
defence,  and  to  the  pursuer  a  conjunct  probation  thereanent ;  and  for  this  purpose 
remits  the  cause  of  new  to  the  Sheriff  commissaries  to  take  the  proof;  and  grants 
diligence,  ?Une  inde^  against  witnesses  and  havers ;  to  be  reported  within  three  weeks." 

While  we  held  on  a  former  reclaiming  note  that  the  pursuer  was  entitled,  under  the 
conjunct  probation  granted  to  him  by  this  interlocutor,  to  establish  any  matters  which 
properly  went  to  negative  the  defender's  averments  in  defence,  and  to  set  up  the  affirma- 
tive of  the  pursuer's  case  against  such,  yet  it  is  equally  clear  that  he  could  not  attempt 
to  eetablish  a  different  ground  of  action,  even  if  within  the  summons,  from  that  to 
which  the  defender's  averments  related ;  and  hence  it  is  very  clear,  that  the  ground  for 
establishing  marriage  by  intercourse  f oUowing  on  promise,  was  thrown  whoUy  out  of  the 
case  by  the  circumduction  against  the  pursuer,  supposing  such  even  to  have  been 
competent  under  the  summons.  The  pursuer,  as  I  understand,  had  at  that  date  pro- 
duced the  documents  referred  to  in  the  summons,  and  a  mass  of  letters  from  the  defender 
to  himself.  Whether  his  letters  to  her  were  then  produced  or  not,  I  do  not  know ; 
I  rather  vSuppose  not,  from  one  passage  in  the  minutes  before  the  Sheriff  ezaminator. 

The  defender  then  adduced  proof  in  support  of  her  averments,  and  the  pursuer 
also  led  proof  on  the  coi\juuct  probation  allowed  to  him,  in  relation  to  the  defender's 
averments. 

And  the  case  came  before  the  Lord  Ordinary,  after  great  delay,  for  judgment  on  the 
whole  cause,  when  the  interlocutor  under  review  was  pronounced.  We  have  not  been 
called  upon  to  consider  the  admissibility  of  any  of  the  evidence  objected  to  before  the 
Sheriff  examinator.  The  pursuer  abandoned  at  the  bar  all  the  objections  which  he  had 
taken,  and  which  the  Lord  Ordinary  had  repelled,  to  various  parts  of  the  evidence 
adduced  by  the  defender ;  and  the  advisers  of  the  defender,  anxious  to  bring  this  most 
liiM^Mng  matter  to  a  close  on  the  merits,  have  not  reclaimed  against  the  judgment  of 
the  Lord  Ordinary  as  to  any  of  the  objections  taken  by  them  to  the  admissibility  of 
parts  of  the  evidence  which  the  Lord  Ordinary  repeUed,  and,  as  I  understood,  did  not 
even  take  the  opinion  of  the  Lord  Ordinary  on  many  of  the  objections  they  stated  to 
the  Sheriff  examinator.  Considering  the  character  of  this  proof,  1  think  whatever  inter- 
locator  the  Court  may  pronounce,  ought  to  record  this  ^t,  as  it  certainly  must  record 
the  abandonment  by  the  pursuer  of  the  prayer  of  his  reclaiming  note  against  all  the 
findings  adverse  to  him,  except  those  on  t^e  merits  of  the  declarator. 

Since  the  case  went  to  proof  three  most  important  changes  in  the  state  of  the 
ponuer's  averments  have  occurred,  which  alter  the  whole  character  of  the  case.  These 
all  relate  to  matters  of  the  greatest  importance  in  such  a  cause^  which  were  all  within 
the  proper  personal  knowledge  of  the  pursuer. 

1.  Li  l&e  first  place,  he  had  positively  averred  that  the  alleged  interchange  of 
[B96]  declarations,  in  order  to  constitute  a  private  marriage,  was  the  result  of  ''  a  long- 
cherished  intention  to  marry."  It  is  now  proved  that  the  pursuer  was  only  introduced 
to  the  defender  about  the  middle  of  July  1839.  The  defender  left  Edinburgh  on  the 
26th  July ;  the  pursuer  foUowed  her  to  Caithness  about  the  6th  of  August^  having  in 
view  to  prosecute  his  object,  and  to  gain  her  consent  and  the  consent  of  her  guardians  to 
a  marriage.  And  so  far  from  the  facts  warranting  the  statement  that  there  was  a  long- 
cherished  intention  to  marry,  the  pursuer  could  hardly  have  been  even  accepted  condi- 
tionally by  the  young  lady  above  a  fortnight,  and  the  notion  of  immediate  marriage  is 
now,  in  argument,  ascribed,  after  all,  only  to  tiie  interval  between  the  subscription  of  the 
regular  contract  of  marriage  on  the  26th  August  and  the  29th  August.  The  purpose  of 
immediate  and  private  mamage,  clearly  shown  to  have  been  disavowed  on  the  26th 
August,  is  now  imputed  to  views  and  feelings  occurring  and  matured,  forsooth,  between 
that  date  and  the  29tlL  The  contract  of  marriage,  so  strangely  produced  in  Thurso, 
ready  prepaiedi  by  the  pursuer,  and  the  preparation  of  which,  with  the  proposal  to  have 
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it  subBcribed  in  ciTcnmstanoes  so  prematore  and  unexampled,  marks,  at  ibis  early 
period,  contrivance  and  deceit  on  his  part,  most  clearly  was  the  first  indication  of  any 
formed  intention  on  the  part  of  the  defender  of  deliberate  engagement,  and  in  itself, 
especially  when  signed  before  a  man  of  business,  denoted  only  an  intention  to  solemniie 
marriage  in  the  accustomed  form,  after  full  preparation,  with  unequivocal  and  avowed 
effect,  and  with  the  knowledge  and  presence  of  relations  and  friends,  in  the  usoal  and 
ordinary  course  of  things,  s^ter  all  proper  arrangements  and  adequate  provision  for 
their  income  were  properly  adjusted.  I  need  not  say  how  important,  in  judging  of  the 
intention  with  which  two  pieces  of  paper  are  subsequently  interchanged  between  a 
gentleman  and  a  young  lady  is  the  fact  that  there  was  no  long-cherished  intention  to 
marry. 

2.  The  pursuer,  on  the  record,  had  distinctly  averred  repeated  consummation.  At 
the  bar  it  was  as  distinctly  stated  from  the  outset,  and  through  tbe  whole  of  the  long 
arguments  addressed  to  us  by  the  pursuer^s  counsel,  that  he  did  not  now  attempt  to 
state  a  case  of  consummation,  or  allege  that  any  of  the  proof  pointed  to  any  acts  which 
were  intended  even  to  raise  a  suspicion  that  such  had  taken  place.  The  averment^  as 
a  part  of  the  cause  to  be  considered  by  the  Courts  was  abandoned,  and  the  case  was 
most  distinctly  stated  to  us  as  one  in  which  it  was  not  possible,  or  intended,  to  allege 
that  any  conjugal  intercourse  had  followed  on  the  declarations  which  are  said  to 
constitute,  and  to  have  been  granted  for  the  purpose  of  constituting  actual  marriage, 
as  of  their  date,  between  the  parties.  I  need  not  state  how  important  this  change  in 
the  averments  of  the  pursuer  is,  in  judging  of  the  intention  with  which  parties  signed 
the  two  papers  in  question,  and  of  the  object  and  purpose  in  view  in  doing  so.  It  is 
right  to  add, — but  I  beg  to  state  that  I  only  do  so  lest  any  inference  should  be  drawn 
from  the  omission  to  make  the  statement^  not  in  the  least  degree  because  I  think  it  in 
any  respect  necessary  for  the  vindication  of  this  lady  from  any  imputation,  or  because  I 
think  ^e  can  suffer  from  any  thing  this  pursuer  has  said, — it  is,  however,  right  to  add, 
that,  looking  to  the  whole  proof,  I  not  only  utterly  disbelieve  the  statements  on  this 
point  which  the  pursuer  chose  to  place  on  the  records  of  the  Court— disbelieve  them, 
not  merely  as  a  judge  examining  evidence,  but  as  a  man  scrutinizing  narrowly  the 
conduct  of  a  female — I  not  only  disbelieve  them,  but  I  am  satisfied  that  they  were 
truly  placed  by  the  pursuer  on  record  for  the  purpose,  by  intimi-  [699]  -dation,  of 
driving  the  defender  into  marriage,  or  of  attempting  to  dishonour  the  lady  by  whom  he 
had  been  rejected. 

3.  The  third,  and  a  most  material  change  in  the  averments  and  case  of  the  pnisoer 
relates  to  another  matter,  not  less  vital  and  important  to  the  question,  whether  the 
declarations  founded  on  were  interchanged  *'  with  the  solemn  and  serious  intention  of 
constituting  marriage."  The  pursuer  averred,  and  undertook  to  prove^  that  '^tfie 
marriage  was  known  to  many  individuals,  particularly  the  relations  and  domestics." 
This  was  a  matter  within  the  proper  knowledge  of  the  pursuer,  and  the  case  is  not  now 
changed,  at  least  as  his  counsel  tells  us  from  him,  owing  to  proof  &iling  the  pnrsner, 
but  another  and  totally  opposite  theory  of  the  purpose  and  objects  of  paxties  has  been 
seriously  propounded  to  us  as  the  true  and  real  state  of  the  case.  I  need  not  state  how 
decisive  as  to  the  intention  with  which  the  declarations  of  marriage  were  interchanged, 
would  have  been  proof  that  the  fact  of  actual  marriage,  as  a  completed  and  peife^ 
contract,  had  been  acknowledged  and  made  known  to  relations  and  domestics.  How- 
ever difficult  it  might  have  been  then  to  understand  the  motive  with  which  the  maniage 
was  constituted  by  private  declaration,  if  it  was  immediately  to  be  made  known  to  rela- 
tions and  domestics,  yet  all  doubt  of  the  intention  and  purpose  would  thereby  have  been 
removed.  The  pursuer  now  deliberately  and  most  seriously  avers  and  pleads,  that  the 
purpose  from  the  first  was,  that  no  human  being  should  know  any  thing  of,  or  hsTC 
ground  even  to  suspect  the  existence  of,  a  private  marriage,  but  that  all,  even  the  ann^ 
and  sister,  and  brother  of  the  defender,  should  believe  that  they  were  only  under  an 
ordinary  engagement  and  promise  to  marry  when  convenient  and  suitable.  He  has 
argued  to  us,  as  the  truth  of  the  case,  accoiding  to  his  representations  of  its  truth,  <te^ 
the  purpose  of  parties  in  interohanging  the  decluations  of  marriage,  was  to  be  concealed 
not  only  from  all  the  relations  generally,  but  even  from  the  sister,  who  was  fHssent 
when  they  were  written,  and  to  whom  the  terms  of  the  declarations  were  shown  at  the 
time  they  were  interchanged :  That  even  to  her  it  was  not  intended  to  be  made  known 
that  these  declarations  did  actually  constitute,  or  were  intended  by  the  parties  to  oon- 
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stitnte  and  f oraiy  maiiiage,  but  that  to  her  they  were  differentlj  represented,  (if  his  case 
has  any  meaning  and  consistency  at  all,)  and  that  when  she  was  present  when  they  were 
written,  and  saw  them,  yet,  although  they  were  couched  in  words  of  present  acknow- 
ledgment of  marriage,  they  were  represented  to  her  as  not  so  intended — that  she  was 
purposely  led  to  beUeve  (for  the  truth  of  Tier  statements  and  belief  the  pursuer  did  not 
attempt  to  impugn)  that  they  were  only  viewed  and  interchanged  by  himself  and  the 
defender  as  a  promise  of  marriage — that  she  so  understood  the  matter  at  the  time,  and 
that  the  pursuer  himself  made  her  so  understand  the  matter,  he,  no  doubt,  saying  that 
the  defender  also  concealed  the  real  purpose  of  interchanging  them  from  her  sister. 

This  is  an  eztraordinaiy  chanffe  to  make  in  the  averments  in  a  declarator  of  marriage, 
the  contract  of  all  others,  as  to  which  all  the  important  matters,  and  every  thing  relating 
to  the  intentions  and  purpose  of  parties^  is  necessarily  within  the  proper  knowledge  of 
the  pursuer.  But  in  a  declarator  at  the  instance  of  a  man  against  a  young  female,  it 
altera  completely  the  whole  character  of  the  question  at  issue.  If,  at  the  fint,  any 
€mu8  whatever  was  thrown  on  the  defender  from  the  terms  of  the  declaration  in  question, 
the  view  now  presented  to  the  Court  of  the  object  and  intention  of  parties,  lays  most 
distinctly  and  most  onerously  on  the  [600]  pursuer  the  burden  of  proving  that  the 
intention  of  parties  at  the  time  of  this  interchsmge  of  declarations  was  not  that  held  out 
deliberately  to  the  sister,  the  only  party  present  (beiug  also  a  natural  and  probable 
intention,)  but  was  a  different  purpose,  viz.  really  to  constitute  the  relation  of  marriage, 
although  such  purpose  was  disavowed  at  the  very  moment  the  papers  were  signed  and 
interchanged. 

The  representation  of  the  case  now  urged  to  us  as  the  truth,  and  on  which  the  pursuer 
now  stands,  is  a  very  dangerous  one  indeed  for  the  purauer  to  adopt,  in  a  declarator  of 
marriage  founded  on  alleged  written  declaration  of  marriage,  not  followed  by  any  acts 
at  alL  There  is  a  witness  present  at  the  time  when  the  lines  purporting  to  be  declara- 
tions of  marriage  are  written  and  interchanged ;  that  witness  sees  their  terms,  and  to 
that  witness  a  statement  i$  made  by  both  partiea,  or  acquiesced  in  by  both,  and  made 
especially  by  the  lady,  which  it  is  admitted  impresses  that  witness  firmly  with  the  con- 
viction t^t  there  is  no  intention  whatever  to  constitute  the  relation  of  marriage — that 
the  papen  were  considered  and  viewed  only  as  a  promise,  and  put  into  that  form  for  a 
special  purpose,  then  explained  to  the  witness.  All  this  the  pursuer  now  admits,  for  he 
not  only  admits  that  this  witness  is  speaking  the  truth,  but  he  himself  now  advisedly 
states,  as  the  truth  of  the  case,  according  to  his  own  representation  of  the  matter,  that 
the  intention  and  object  stated  at  the  time  was,  that  they  did  not  mean  to  contract 
marriage,  but  that  such  purpose  was  concealed  from  the  witness  present^  and  another 
object  stated  to  her  by  them  both.  That  witness  was  the  only  unmarried  sister  of  the 
lady,  her  natural  friend,  and  up  to  that  very  day,  or  at  least  to  the  26th  of  August, 
admitted  to  have  been  in  the  fuU  confidence  of  the  defender  in  this,  to  them  both, 
important  matter.  Yet  to  this  witness  the  pursuer  now  represents  to  us  that  the  object 
and  intention  of  parties  in  interchanging  these  papers  was  stated  at  the  time  to  be,  not 
the  grave  and  solemn  intention  of  seriously  contracting  marriage,  but  expressly  and 
distinctly  to  be  solely  to  put  their  engagement  into  writing,  and  that  for  a  special  pur- 
pose. Tlie  pursuer  admits  further,  that  the  witness  had  good  ground  for  that  belief, 
because  he  says  that  the  purpose,  which  he  pretends  they  redly  had  in  view,  was 
ooncealed  from  her.  But  when,  as  part  of  the  achan  et  tractaium  of  this  very  matter, 
via.  the  interchange  of  such  papers,  it  is  acknowledged  that  a  purpose  and  intention  of 
inteichanging  such  writings  was  stated,  and  that  was  explained  to  be,  not  marriage,  but 
solely  to  put  into  a  written  form  evidence  of  a  serious  engagement  or  promise,  then  you 
haoe  an  intention  declared  and  explained,  deliberately  and  distinctly,  at  the  time  of  the 
transactiun,  which  dedaaraiion  forms  pari  of  the  transaetian  as  much  as  the  papera 
themselves. 

Thus  then  this  declaration  is,  by  the  adnussion  of  the  pursuer,  an  essential  part  of 
the  transaction  as  it  actually  did  occur,  and  the  pursuer  now,  on  his  own  representation 
of  the  case,  cannot  claim  the  benefit  of  the  mere  terms  and  words  of  the  writings  in  the 
same  way  as  if  they  stood  alone,  unaccompanied  with  a  declaration,  expressly  and 
distinctly  made  at  the  time,  of  the  intention  and  purpose  of  parties.  He  is  now  deprived, 
bj  that  very  view  which  he  gives  us  of  his  own  case,  of  that  which  really  made  its  only 
somoe  of  strength.  Hence  the  pursuer  must  now  prove  and  estabhsh,  by  the  most 
irrefragable  evidence,  that  the  real  intention  of  parties  was  different  from  that  dedartd 
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at  the  time  as  a  part  of  this  very  tranaaction.  He  miuri;  now  proye  that,  when  the  lady 
Raid  she  had  not  the  purpose  of  marriage,  hnt  another  ohject^  and  when  he  concurred  in 
that  statement,  yet  at  that  very  time  &he  did,  with  her  mind,  giye  her  consent  to  veiy 
and  true  matrimony  hy  the  words  in  [601]  ^e  writing,  contrary  to  her  declaration  at 
the  time  of  the  purpose  with  which  they  were  used. 

I  have  been  the  more  anxious  to  bring  this  point  fully  out  before  I  enter  on  the 
evidence,  not  only  because  it  is  at  the  foundation  of  the  cause  as  now  stated  to  ub,  bnt 
also  as  it  is  my  belief  that  the  representation  which  may  be  made  of  this  case,  if  it 
should  be  carried  elsewhere,  may  be  totally  different  from  that  given  to  us  by  Mr.  IngliB 
with  so  much  seriousness,  as  the  pursuer's  proper  and  personal  representation  of  the  nal 
nature  of  the  case.    I  am  not  sure  that  the  view  of  the  pursuer  did  not  change  in  the 
course  of  the  arguments  we  heard.     I  understood  the  junior  counsel,  in  opening  the  case, 
to  attempt  to  overturn  the  evidence  of  the  sister ;  but  at  the  close  of  the  cause,  and 
after  hearing  the  defender's  case  fully  stated,  Mr.  Inglis,  in  a  speech  which  showed 
much  deliberation  and  study  of  the  cause,  told  us  that  the  pursuer  admitted  the  sister 
to  be  in  all  leading  matters  a  witness  of  truth.    He  told  us,  that  the  purpose  of  marriage 
was  not  disclosed  to,  but  concealed  from  her,  and  that  the  intention  of  parties,  at  the 
very  time  of  signing  these  notes,  was  stated  to  her  to  be  different  from  that  now  ascribed 
to  them  by  the  pursuer. 

But  making  that  representation  to  us  on  the  one  hand«  it  necessarily  follows  that 
the  pursuer  cannot  now  take  the  mere  words  in  the  writing  without  the  actual  declaia- 
tion  made  at  the  time  as  to  the  intention  of  parties ;  and  that  he  must  overcome  that 
important  declaration,  without  which  the  writings  cannot  now  be  regarded. 

Before  entering  on  the  short  notice,  comparatively,  which  I  propose  to  take  of  the 
facts,  there  are  tluee  observations  which  I  wish  to  make  on  the  law  pleaded  to  us  by 
the  pursuer.  In  a  branch  of  the  law  of  such  great  delicacy,  of  such  general  importance 
and  interest,  I  am  called  on  to  guard  myself  against  the  possibility  of  being  supposed  to 
countenance  some  propositions  most  anxiously  stated  to  us  by  the  pursuer,  especially  as 
in  support  of  them  a  variety  of  authorities  were  quoted,  none  bearing  out^  however,  the 
views  of  the  pursuer. 

1.  Throughout  the  whole  of  his  argument  the  pursuer  contended  that,  by  the  mere 
production  of  the  paper  founded  on  in  the  summons,  with  the  ^t  that  a  corresponding 
one  from  him  was  taken  by  the  defender,  he  had  proved  a  case  which  estaUishes  a 
marriage,  and  which  case  it  lay  on  the  defender  to  cut  down  as  much  as  if  we  were  in 
a  reduction  of  a  probative  deed.     In  a  declarator  of  marriage  this  proposition  is  wholly 
misplaced.    The  present  pursuer  could  not  move  a  step  if  he  had  not  obtained  important 
admissions  in  the  defences  as  a  necessary  part  of  his  proof,  viz.,  that  there  was  another 
paper  given  by  the  pursuer,  and  taken  by  the  defender ;  that  the  parties  were  known  to 
each  other,  and  that  a  courtship  had  existed ;  that  the  parties  had  so  far  agreed  pievi- 
ously  to  marry,  that  the  pursuer  was  an  accepted  lover,  and  referred  to  the  young  lady's 
guardians  as  her  intended  husband.    Neither  is  it  possible  that  any  such  bare  case  can 
ever  occur,  as  one  founded  on  two  writings  alone.     But  I  wish  to  be  understood  as 
holding  most  distinctly,  that  when  a  pursuer  of  a  declarator  of  marriage  comes  forward 
to  establish  an  irregular  marriage— never  acknowledged  nor  followed  by  any  cohabitation 
— on  two  documents  alone,  interchanged  between  the  parties,  he  must  prove,  in  support 
of  the  validity  of  the  alleged  irregular  marriage,  the  ^ts  and  circumstances  in  which 
these  writings  were  interchanged,  or  the  footing  on  which  the  parties  stood  to  each 
other  at  the  time,  so  as  to  prove  that  these  writings  not  acted  [602]  upon  or  acknow- 
ledged as  forming  a  bond  of  matrimony,  were  truly  intended  to  express  the  serioos 
purpose  of  contracting  at  the  time  the  relation  of  marriage  between  the  parties.    When 
the  writings  are  clear,  very  few  facts  in  some  cases  may  be  sufficient,  especially  when  an 
intelligible  and  sufficient  motive  for  a  private  marriage  is  shown  in  the  position  of  the 
parties.    In  other  cases,  when  no  such  motive  can  be  rendered  intelligible  in  the  situa- 
tion of  the  parties,  it  may  be  much  more  difficult ;  but  whatever  may  be  the  amount  of 
evidence  necessary  to  prove  that  such  writings  were  truly  intended  to  constitute,  and 
therefore  did  constitute,  any  marriage  at  the  time,  it  is  extravagant  to  say  that  a  pnisaer 
can  throw  two  pieces  of  paper  on  the  table  of  the  Court  and  say — "There  is  marriage; 
I  have  not  a  word  more  to  say ;  I  will  explain  nothing  as  to  how  or  why  they  were 
granted  or  not  acted  upon ;  I  stand  on  the  words — 'I  declare  you  to  be  my  husband,— 
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'  J.  8.  T.  SiNOLAiB.'  Destroy  that  if  you  can.  I  say  the  Court  must  at  once,  and  tnth- 
(nU  knowing  any  thing  more,  decern  in  terms  of  my  declarator." 

I  have  said  such  a  case  never  can. occur  in  this  naked  form.  This  case  certainly  does 
not  come  before  us  in  that  shape.  But  the  law  does  not  so  view  the  constitution  of  a 
consensual  contract ;  and  the  pursuer,  founding  on  such  writings,  must  make  out  by 
proof,  greater  or  less  in  point  of  strength,  according  to  the  nature  of  the  case,  (to  take 
the  well-chosen  words  of  the  pursuer's  summons,)  ''  that  the  said  acknowledgments  ttfere 
interchanged  with  the  solemn  and  serious  intention  of  constituting  marriage  ;  "  or,  to  use 
the  words  of  the  judgment  of  the  House  of  Lords,  in  the  case  of  McGregor  v.  Jolly, 
"  That  there  must  be  evidence  sufficient  to  justify  the  conclusion,  that  the  said  Mary 
Black  Macneill  and  the  said  Malcolm  McGregor  did,  on  the  23d  May  1816,  or  at  any 
other  time,  voluntarily  and  deliberately  express  that  real  mutual  consent  immediately  to 
contract  marriage,  which,  by  the  law  of  Scotland,  is  necessary  to  give  validity  to  such 
an  irregular  marriage  as  is  alleged  to  have  taken  place."  ^ 

I  beg  attention  to  these  important  words  in  this  judgment,  the  terms  of  which,  the 
report  d^ows,  were  fully  considered,  having  been  altered  after  it  was  first  proposed. 
The  essence  of  it  is,  that  proof  of  deliberate  consent  is  necessary  to  give  validity  to  an 
irregular  marriage.  This  is  a  most  important  principle,  and  is  at  the  foundation  of  all 
such  cases. 

It  must  be  shown  by  the  pursuer  that  real  mutual  consent  to  marriage  did  accompany, 
and  was  given  deliberately  at  the  time  of,  the  interchange  of  the  papers,  so  as  to  show 
that  very  marriage  was  by  consent  so  formed  and  contracted  between  the  parties,  of 
which  the  papers  are  evidence,  but  only  part  of  the  evidence. 

It  is  not  the  papers  which  constitute  marriage,  but  the  mutual  consent  of  the  parties ; 
and  when  you  have  not  a  regular  marriage  celebrated,  to  which  the  law,  in  the  first 
instance,  gives  full  and  complete  effect  as  constitution  of  marriage,  but  a  question  as  to 
the  validity  of  an  irregular  marriage,  whether  by  declaration  or  an  irregular  ceremony, 
you  must  have  full  evidence  that  the  parties  did  really  intend  to  form  the  union  of 
matrimony  by  mutual  and  deliberate  consent.  The  irregular  ceremony,  or  the  written 
papers,  do  not  receive  the  same  faith  and  effect  in  the  first  instance,  with  that  to  which 
the  law  looks  as  the  regular  mode  of  constituting  marriage :  there  must  be  evidence 
given  that  there  was  a  real  consent  to  form  the  [603]  bond  of  matrimony  in  cases  of 
irregular  marriage,  although,  when  that  consent  is  proved,  the  sacred  and  indissoluble 
bond  of  marriage  is  formed  as  completely  and  effectually  as  by  the  most  formal  celebra- 
tion in  facie  ecdesice.  But  then  the  object  and  end  of  the  contract  of  marriage,  is  the 
society  and  intercourse  of  the  parties  as  spouses — the. consortium  vitce — that  union  which 
is  the  highest  and  most  elevating  of  all  earthly  ties ;  and  if  that  society  does  not  follow 
on  the  act  said  to  constitute  marriage,  it  is  essentially  necessary  that  it  shall  be  made  to 
appear  that  there  was  real  and  decided  purpose  to  form  the  bond  of  marriage,  though 
none  of  its  objects  or  consequences  follow. 

This  matter  was  largely  discussed  in  McGregor  v.  Jolly,  and  I  would  particularly 
refer  to  an  elaborate  opinion  delivered  in  that  case  by  one  who,  from  his  early  studies 
and  practice  at  the  Scotch  bar,  and  the  attention  given  to  legal  subjects  during  his  whole 
lif ei,  was  not  only  a  most  excellent  Scotch  lawyer,  but  possessed  also  great  sagacity  and 
knowledge  of  life,  combined  with  singular  powers  of  clear  discrimination — I  mean  the 
opinion  of  the  late  Lord  Lauderdale. 

Li  that  opinion  he  says,  that  the  question  in  such  classes  of  cases  is,  whether  there 
is  evidence  of  "  that  free,  deliberate,  real  consent,  to  form  the  connexion  of  marriage, 
which  the  law  of  Scotland  requires  to  give  validity  to  an  irregular  marriage."  And,  in 
an  important  passage  in  that  opinion,  which  obtained  the  full  assent  of  Lord  Eldon  and 
Lord  Lyndhurst,  then  Chancellor,  he  says — '^Now,  my  Lords,  what  does  this  admission 
amount  to?  If  there  was  a  marriage  before  Mr.  Joseph  Robertson,  it  was  undoubtedly 
an  irregular  marriage^  and  in  law  must  be  considered  as  such.  Now,  without  troubling 
your  Lordships  witib  reference  to  the  reasoning  on  the  law  as  laid  down  by  Mr.  Erskine 
and  Lord  Bankton — without  referring  to  the  opinion  of  Mr.  Hume,  to  the  opinion  of 
Mr.  Craigie,  to  the  opinion  of  Mr.  Erskine  or  Mr.  Clerk,  and  all  the  great  lawyers  given 
in  the  case  of  Dalrymple  v,  Dalrymple,  I  will  venture  to  say  that  I  may  state  this  with- 
out fear  of  contradiction,  that  in  the  case  of  an  irregular  marriage  in  Scotland,  it  is  the 

^  Loihian,  p.  39. 
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practice,  and  it  is  the  law  of  the  country,  to  take  evidence  of  aU  the  facts  and  dream- 
stances  antecedent  to  the  alleged  ceremony — of  all  the  facts  and  circumstances  pending 
the  ceremony — and  all  the  facts  and  circumstances  of  the  conduct  of  the  parties  subBe- 
quentiy  to  the  ceremony — and  that,  from  a  complete  yiew  of  all  these  circumstances, 
you  are  to  infer  whether  that  real  and  deliberate  consent  was  given  which  constitates 
marriage ;  and,  in  doing  this,  you  do  not  resort  to  the  conduct  of  the  parties  subsequent 
to  the  ceremony,  for  the  purpose  of  undoing  a  marriage  contracted,  but  for  the  purpose 
of  learning  whether  the  parties  did  or  did  not,  by  t^eir  conduct,  exhibit  a  conscions 
feeling  that  no  such  ceremony  had  taken  place  between  them  as  was  sufficient  to  lead 
them,  in  their  own  minds,  to  the  conclusion  that  they  were  married  persons."  ^ 

And  again,  he  says,  adverting  to  Taylor  v.  Kello,  that  in  such  cases,  looking  to  the 
conduct  and  acts  of  the  party  before  and  after  the  alleged  marriage,  the  Court  always 
pronounce  "  upon  a  complex  view  of  the  whole  case."  Lord  Eldon  lays  down  the  same 
doctrine.  I  have  been  anxious,  in  order  to  prevent  misapprehension,  to  state  my  view 
fully  on  this  point,  although  I  do  not  consider  that  it  is  of  the  importance  which  the 
pursuer  imagines  in  this  particular  case.  I  hold  that  all  [604]  the  authorities  estahUsh, 
that  in  a  case  of  irregular  marriage  the  pursuer  must  give  proof  to  the  satisfoction  of 
the  Court,  that  real,  deliberate  consent  to  form  very  marriage  did  pass  and  was  given, 
at  the  time  when  such  marriage  is  said  to  have  been  formed.  If  he  founds  on  writings 
interchanged,  then  he  must  give  evidence  in  addition  to  such  writings,  in  order  to  show 
that  they  were  granted  for  the  purpose  of  establishing  marriage. 

2.  The  second  point  urged  upon  us  by  Mr.  Inglis,  was  one  of  far  greater  practical  impo^ 
tance,  although,  in  the  view  I  take  of  tiie  evidence  of  this  case,  it  may  not,  even  if  well- 
founded,  much  avail  the  pursuer  j  but  it  is  a  point  so  serious  in  such  a  class  of  cases, 
that  we  ought  not  to  allow  it  to  be  supposed  that  we  look  to  the  case  with  the  view  of 
the  law  so  presented  to  us  as  regulating  such  cases. 

It  was  deliberately  and  earnestly  contended,  as  a  leading  principle  for  the  decision 
of  such  cases,  that  if  the  terms  of  the  written  declarations  are  clear  and  unambigaons, 
although  not  followed  by  any  acts  whatever  evincing  matrimonial  relation,  or  refeiable 
to  the  faith  of  such  documents  as  constituting  marriage,  yet  it  was  of  no  avail  whatever 
to  prove,  however  clearly,  that  one  of  the  parties  did  not  mean  to  give  consent  to  the 
contraction  of  marriage,  and  did  not  understand  that  any  marriage  was  formed  and  com- 
pleted between  them,  unless  it  could  also  be  proved  by  that  party  that  the  other  also 
understood  the  matter  in  the  same  way. 

This  is,  indeed,  a  very  serious  doctrine.  In  support  of  it,  the  authority  of  Lord 
Stowell  was  referred  to  in  a  passage  in  his  opinion  in  the  case  of  Dalrymple — the  only 
authority,  I  think,  in  support  of  that  proposition.  We  ought  not,  I  think,  to  evade 
such  a  doctrine  when  deliberately  argued  to  us,  and  where  in  one  view  of  the  evidence 
in  this  case  it  mav  be  material 

Lord  Stowell's  opinion  is  thus  expressed : — "  But  be  the  law  so,  still  it  lies  upon 
the  party  who  impeaches  the  intention  expressed  by  the  words  to  answer  two  demands, 
which  the  law,  I  conceive,  must  be  presumed  to  make  upon  him.  First,  he  must  assign 
and  prove  some  other  intention ;  and,  secondly,  he  must  also  prove  that  the  intention, 
so  alleged  by  him,  was  fuUy  understood  by  the  other  party  to  the  contract  at  the  time 
it  was  entered  into ; — for,  surely  it  cannot  be  represented  as  the  law  of  any  civilized 
country,  that  in  such  a  transaction  a  man  shall  use  serious  words  expressive  of  serious 
intentions,  and  shall  yet  be  afterwards  at  liberty  to  aver  a  private  intention,  reserved  in 
his  own  breast,  to  avoid  a  contract  which  was  differently  understood  by  the  party  with 
whom  he  contracted.  I  presume,  therefore,  that  which  is  said  by  Mr.  Craigie  can  have 
no  meaning,  '  that  if  there  is  reason  to  conclude,  from  the  expressions  used,  that  hodi 
'  or  either  of  the  parties  did  not  understand  tJiat  they  were  truly  man  and  wife,  it 
*  woidd  enter  into  the  question  whether  married  or  not,'  because  this  would  open  a  door 
to  frauds,  which  the  justice,  and  humanity,  and  policy  of  all  law  must  be  anxious  to 
keep  shut."  * 

On  this  authority  it  was  contended,  that  if  the  words  of  declaration  are  explicit, 
which  here  they  are,  it  was  of  no  avail  whatever  to  prove  that  the  defender  did  not  hc^ 
self  mean  and  intend,  by  these  writings,  to  contract  marriage,  and  that  she[606]did 


I  Appeal  Cases,  1829,  p.  179.  *  Report,  p.  62. 
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not  give  tihe  conBent  in  which  marriage  consiatB,  unless  she  can  also  prove  that  her  view 
was  understood  hy  the  porsaer. 

Before  noticing  this  doctrine,  I  feel  bound,  in  administering  justice  as  a  Scotch 
Judge,  according  to  my  own  conscientious  and  firm  convictions  as  to  the  law  of  Scotland, 
to  say  explicitly,  that^  entertaining  the  highest  deference  for  the  eminent  qualifications 
of  the  illustrious  jurist  whose  opinion  is  founded  on,  he  was  nevertheless  a  foreign 
Judge,  endeavouring,  upon  evidence,  to  understand  the  law  of  Scotland,  in  order  to  do 
justice  to  the  best  of  his  ability  in  collecting  that  law.  That  opinion  has  been  subjected 
to  a  very  grave,  but  well-founded,  remark,  by  one  who  was  not  only  a  greater  master  of 
general  jurisprudence,  but  a  great  master  of  Scotch  law — his  remarkable  brother,  Lord 
Mdon ;  for  that  great  lawyer,  when  some  other  passages  in  Lord  StoweU's  opinion,  also 
founded  on  by  Mr.  Inglis,  and  to  which  I  shall  immediately  advert,  were  pressed  on  the 
House  of  Lords  in  the  case  of  Jolly  v.  McGregor  in  support  of  the  judgment  of  this 
Courts  which  the  House  of  Lords  reversed, — Lord  Eldon  pointed  out,  with  his  peculiar, 
but  significant  emphasis,  that  the  whole  learning  of  that  judgment  had  been  entirely 
thrown  away,  as  he  said,  on  this  branch  of  law — that  the  Dalrymple  case  ought  to  have 
been  decided  on  the  plam  and  simple  ground,  (admitted  by  all  the  witnesses  to  be  law,) 
that  a  promise  eum  copula  made  marriage — of  which  two  facts  that  case  left  no  doubt. 
The  passage  in  Lord  Eldon's  opinion  is  a  remarkable  one— especially  as  it  marks  strongly 
the  contrast  between  the  minds  of  these  two  great  brothers — the  one  a  general  jurist  of 
unrivalled  eminence,  the  other  combining  the  same  general  knowledge  with  the  most 
undeviating  and  vigilant  attention  to  the  actual  and  proper  issue  to  which  a  cause  was 
truly  brought  as  the  soundest  rule  of  judgment 

When  Dr.  Lushington  was  pressing  some  views  stated  in  that  opinion,  Lord  Eldon 
interposed,  and  said,  *'I  thought  that  there  was  an  infinite  deal  of  learning  in  the 
judgment)  and  also  in  the  evidence  given  by  the  learned  gentlemen  in  the  profession  in 
Scotland ;  but  it  did  really  occur  to  me  that,  after  reading  that  judgment,  (and  perhaps 
/  may  be  allowed  to  take  some  liberties  with  it^)  that  a  vast  deal  of  learning  and  expense 
had  been  thrown  away ;  because  the  evidence  of  promise  cum  copula  was  clearly  made 
out."  ^    And  he  explains  himself  more  fully  lower  down  in  the  same  page  of  the  report. 

With  that  remark,  I  feel  less  reluctance — ^f or,  of  course,  one  feels  great  reluctance  to 
express  difference  of  opinion  from  Lord  Stowell — at  once  to  state,  that  the  view  taken 
of  the  law  of  Scotland  in  Lord  Stowell's  opinion,  if  it  is  to  be  understood  in  the  full 
sense  of  the  terms  employed,  is,  in  my  opinion,  essentially  and  fundamentally  erroneous. 
The  ruling  principle  as  to  the  constitution  of  marriage  is,  that  it  is  a  mutual  contract — 
a  consensual  contract — to  the  formation  of  which  the  coruent  of  both  parties  must  be 
really,  deliberately,  definitively,  and  irrevocably  given.  If,  at  tiie  time,  and  in  regard 
to  the  object  of  interchanging  what  bear  to  be  declarations  of  marriage,  it  is  proved  that 
one  of  the  parties  did  not  understand  that  marriage  was  contracted  between  them,  and 
did  not  intend  thereby  to  marry,  and  did  not  give  consent  to  actual  and  very  marriage, 
it  is  the  undoubted  law  that,  in  such  a  case,  the  bond  of  marriage  was  not  formed.  It 
[606]  would  be,  indeed,  a  most  extraordinary  practical  view  of  &ie  consensual  contract 
of  marriage  to  hold  that^  in  respect  of  the  mere  words  of  writings,  not  followed  by  any 
of  the  consequents  of  marriage,  the  parties  were  really  and  irrevocably  married,  although 
it  should  be  proved,  beyond  the  reach  of  cavil,  that  the  consent  of  the  lady  to  real 
marriage  was  not  given  by  the  words  of  the  writing,  and  that  she  did  not  intend  or 
consent  to  be  married,  and  never  so  understood  the  paper  she  signed.  That  would  be 
an  extraordinary  result 

But,  general  and  unqualified  as  the  words  of  Lord  Stowell's  opinion  are,  apparently 
the  more  general  that  they  repel,  upon  his  own  notions  of  what  ought  to  be  the  law  of 
Scotland,  the  distinct  and  clear  opinion  of  that  very  learned  and  cautious  lawyer,  Lord 
Graigie,  I  doubt  much  if,  after  all,  his  opinion  has  been  fairly  used  in  this  case.  Although 
he  did  not  certainly  qusdify  his  opinion  in  the  slightest  degree  as  one  expressed  only  in 
reference  to  the  ^ts  of  the  case  before  him,  but  put  it  into  the  form  of  a  very  decided 
enunciation  of  a  general  doctrine,  and  also  introduces  it  as  a  part  of  a  general  dissertation 
on  the  subject  of  all  contracts,  the  object  of  which  is  to  show  that  the  law  of  Scotland, 
as  to  the  contract  of  marriage,  is  only  the  ordinary  law  of  all  countries  as  to  all  other 
contracts  (a  yery  unnecessary  and  perilous  dissertation ; ) — yet  we  must  remember  that 

^  Appeal  Cases,  1829,  p.  148. 
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be  was  actaallj  dealing  with  a  case  in  which  moMera  were  not  entire  after  the  writiDgs 
and  declarations  had  been  interchanged  between  the  parties — that  he  was  dealing  with 
a  case  in  which  the  lady  had  yielded  her  person  on  the  faith  of  the  writings,  whatever 
they  were,  whether  promises  (as  Lord  Eldon  termed  them)  or  declarations  of  marriage; 
and  in  which  circumstances,  therefore,  it  was  clearly  contrary  to  the  faith  he  pled^ 
by  the  writing,  to  allow  the  man  to  maintain  that  he  did  not  intend  to  contract  marriage, 
when  he  made  the  lady  distinctly  understand  that  he  did  purpose  marriage,  and  when, 
in  reliance  upon  the  understanding  which  his  words  so  created,  that  coigu^  intercoane 
had  followed,  which  is  the  very  object  of  matiimony.  Hence,  the  safer  course  as  to 
that  celebrated  opinion  is,  to  do  more  justice  than,  perhaps,  its  author  did  to  himself, 
and  to  take  it  only  as  his  ground  of  decision  in  that  particular  case,  and  not^  as  this 
part  professes  to  be,  a  genend  treatise  on  the  marriage  law  of  Scotland. 

3.  I  am  now  brought  to  the  main  proposition  in  law  contended  for  by  Mr.  Inglis— 
on  which,  if  well  founded,  he  maintained,  and  logically,  from  his  doctrine,  that  the 
whole  evidence  relied  on  by  the  defender  was  altogether  irrelevant  and  inadmissible— 
inadmissible  to  the  effect  ascribed  to  it ;  and  that  judgment  must  be  pronoonced  in 
terms  of  the  writings  founded  upon.  Mr.  Inglis  contended,  that  the  words  in  the 
declarations  being  in  themselves  dear  and  unambiguous,  evidence  was  inadmissible  to 
show  that  the  parties  had  another  intention  and  purpose  than  that  which  the  words 
imported — that  such  use  of  evidence  was  really  to  conatrue  the  words  of  a  written 
contract — that  it  was  relevant  to  prove,  on  certain  grounds,  that  the  parties  did  not 
contract  at  all — e.g.  that  the  pretended  contract  was  extorted  by  force  or  fraud — or  that 
the  contract  was  not  deliberately  signed,  and  so  forth:  but  that  if  the  documents 
cannot  be  disregarded  and  laid  aside  altogether,  on  the  ordinary  grounds  of  challenge 
applicable  to  all  contracts,  such  as  writings  for  the  sale  of  a  barrel  of  herrings  or  a  cask 
of  butter,  then  it  is  incompetent  to  take  the  omrMis  eontraherUium  from  any  other 
evidence  than  from  the  words  expressive  of  the  contract.  And  he  founded  on  the 
doctrine  of  Lord  Stowell  in  the  same  opinion,  viz.  the  Court  is  "  not  to  travel  out  of 
the  intention  expressed  by  [607]  the  words,  to  substitute  an  intention  totally  different 
and  possibly  inconsistent  with  the  words."  A  great  variety  of  authorities— chiefly 
English,  and  wholly  inapplicable  to  the  constitution  of  the  consensual  contract  of 
marriage  in  our  law — ^were  quoted  to  us,  to  show  that  we  could  not  use  evidence^  as 
it  was  said,  to  corutrue  the  writings  in  question ;  and  that  when  it  was  pleaded  thai  the 
defender,  and  the  pursuer  also,  really  intended  these  writings  only  to  be  an  engagement 
or  promise  to  marry  at  a  future  period,  that  was  truly  construing  the  terms  of  the 
writings  in  order  to  make  them  import  and  sustain  a  different  meaning  from  that  which 
alone  the  words  convey. 

Perhaps  I  am  entided  to  dispose  of  the  words  of  Lord  Stowell  by  the  simple  remark, 
that^  in  the  very  same  page  in  which  he  thus  states  what  is,  in  his  opinion,  the  law  of 
England  and  of  other  countries,  he  yet  admits,  if  I  understand  it^  the  law  of  Scotland  on 
thie  branch  of  law  to  be  represented  in  proof  to  him  as  different  from  the  principle 
which  he  lays  down  as  a  general  maxim  of  jurisprudence.  For  he  says,  that  it^  "  by  a 
latitude  which  he  should  think  dangerous,  allows  the  substitution  of  another  aerioos 
intention  than  that  which  the  words  express,  to  be  proved  by  evidence  extrinsic,  and 
totally,  as  we  phrase  it^  dehors  the  instrument."  No  doubt  he  holds  this  to  be  oonstnie- 
tion  of  the  writing  by  the  aid  of  evidence ;  and  I  am  willing  to  concede  to  Mr.  Inglis, 
that  he  seems  to  desire  to  reject  and  put  down  by  that  view  what  he  still  seems  to 
acknowledge  is  stated  to  be  the  law  of  Scotland,  but  hardly  to  admit  to  be  our  law. 

It  is  very  plain  to  Scotch  lawyers  that  Lord  Stowell  had  not  received  a  correct 
understanding  of  the  view  our  law  takes  of  a  consensual  contract.  And  it  most  be 
admitted  that,  in  many  of  the  opinions  produced  in  evidence  to  him  in  that  case,  the 
matter  was  not  very  clearly  or  consistently  stated,  probably  because  the  risk  of  nuscon- 
ception  had  not  been  foreseen.  But  the  true  nature,  both  of  the  character  of  sndi  a 
contract  and  of  the  question  at  issue,  in  every  case  in  which  a  Court  has  to  consider 
whether  the  contract  of  marriage  has  been  formed,  is  admirably  explained  in  the  vidnahla 
opinions  of  Mr.  Henry  Erskine  and  of  Baron  Hume.  The  contract  is  fomided  in  the 
mutual  and  deliberate  coruent  of  both  parties.  Words  employed  cannot  make  the  consent, 
if  the  minds  of  the  parties  did  not  give  the  necessary  consent^  whatever  may  be  the 
ordinary  meaning  of  such  words.  And  even  if  the  meaning  of  the  words  be  dear,  the 
Court  must  be  satisfied  that  they  were  seriously  and  deliberatdy  used  with  the  fall 
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pnrpoee  of  consent  to  actaal  and  very  marriage  as  at  that  moment,  and  that  the  declara- 
tion was  intended  then,  and  irrevocahly  and  conclusively,  to  form  the  bond  of  matrimony. 
It  is,  therefore,  an  entire  misconception  of  the  nature  of  a  consensual  contract,  and 
of  the  inquiry  which  must  be  made,  whether  it  was  really  entered  into,  to  suppose  that, 
when  effect  is  denied  to  declarations  of  marriage,  in  which  plain  words,  importing 
consent  de  presenii^  occur,  on  the  ground  that  the  parties  did  not  regard  such  dech^tions 
as  yniilring  very  marriage,  but  only  as  an  engagement  or  promise,  there  is  any  construction 
put  on  the  terms  employed,  so  as  to  make  them  bear  a  different  meaning  from  that 
which  their  ordinary  signification  imports.    That  is  not  in  any  degree  the  result  in  law 
or  fiict     But)  in  order  to  make  a  consensual  contract  conclusively  binding,  the  consent- 
ing mind  mutt  accompany^  deliberately  and  conclusively,  the  wards  employed  ;  and  as 
parties  may  be  bound  in  matrimony  to  each  other  by  consent  to  form  that  union,  although 
neither  may  [608]  contemplate  the  possibility  of  cox^jugal  intercourse,  and  although 
nothing  may  have  followed,  yet,  on  that  very  ground,  the  law  requires — and  it  is  not 
easy  to  see  how  that  should  have  excited  the  astonishment  of  Lord  Stowell — that  it 
shall  be  made  to  appear,  on  the  other  band,  by  the  whole  facts  of  the  case,  that  parties 
did  reaUy  consent  to  very  marriage  as  then  and  thereby  condueively  formedy  and  that 
parties  shall  not  be  held  to  be  married  on  the  mere  construction  of  a  few  words,  when 
it  is  proved  that  neither  intended  or  desired  to  be  married.     Is  that  doctrine  irrational 
in  itself,  or  adverse  to  any  general  legal  principle]    Or  is  it  at  all  dependent  on  a 
question  of  construction  ?    After  alluding  to  the  effect  in  law  of  declarations  making 
marriage,  which  cannot  be  annulled  by  another  posterior  marriage,  Mr.  Erskine  says  in 
his  evidence, — "  At  the  same  time,  as  such  prior  marriage  rests  entirely  on  consent^  and 
in  every  such  case,  as  U  must  he  at  issue  whether  such  consent  was  solemn  and  deliberate, 
animo  contrahendi  matrimonium,  or  otherwise ; "  therefore  he  goes  on  to  explain  how 
the  conduct  of  parties  may  be  an  important  ingredient  in  evidence,  whether,  '*tn  the 
question  of  fact,**  as  he  correctly  terms  it^  marriage  was  truly  formed  by  such  declara- 
tions.    So  also  Baron  Hume,  after  explaining  that  "  the  contract  of  marriage  is  com- 
pleted by  the  interposition  of  the  consent  of  parties,  provided  this  takes  place  unequivo- 
cally, seriously,  and  deliberately,  and  with  a  genuine  purpose  immediately  to  establish 
the  relation  of  husband  and  wife,  and  not  to  engage  only,  or  betroth  themselves  at  some 
future  time,"  (very  weighty  words  of  doctrine,^  further  explains,  *'  that  the  evidence  of 
the  proper  matrimonial  consent  having  passed  between  the  parties,''  is  not  confined  to 
any  one  form,  but  may  be  in  written  declarations.    And  then  he  adds,  as  to  the  effect 
and  value.of  such, — '*  Writings  are  evidence  under  the  hand  of  parties,  and  to  each 
against  the  other,  that  the  just  matrimonial  consent  has  passed  between  them  in  sub- 
stance, though  not  in  form.    The  voluntary  execution  of  such  declarations  is  a  virtual 
consent  of  the  parties,  as  at  that  date,  to  stand  in  the  relation  of  married  persons. 
That,  more  especially,  regard  is  paid  to  declarations  or  acknowledgments  of  marriage, 
whether  oral  or  written,  where  it  appears  that  they  have  been  followed  with  or  accom- 
panied by  the  parties'  coeval  knowledge  of  each  other ;  not  that  such  intercourse  is 
regarded  as  the  seal  or  accomplishment  of  the  contract,  or  indispensable  to  its  validity, 
but  as  a  material  ingredient  of  evidence,  to  show  that  it  was  meant  and  understood 
between  the  parties  that  they  were  actually  man  and  wife  from  that  time,  and  not 
engaged  or  under  promise  only.     That  it  is,  however,  carefully  to  be  observed,  with 
respect  to  all  these  several  modes  of  evidence,  whether  oral  or  written,  that  they  are 
liable  to  be  controUed  and  expounded  by  other  writings,  if  such  there  be,  of  a  contrary 
import,  which  have  passed  between  the  parties,  or  by  facts  and  circumstances  of  a 
different  tendency  in  the  after  conduct  and  proceedings  of  parties,  whereby  it  becomes 
neceesary  for  the  Judge  to  take  a  complex  view  of  the  whole  series  of  evidence  and 
circumstances,  whether  by  the  writings  and  acknowledgments  which  passed  between  the 
parties,  they  did  or  did  not  truly  intend  to  become  man  and  wife,  and  did  or  did  not 
consider  themselves  as  being  in  that  relation  to  each  other."  ^ 

It  was  the  same  use  of  the  passage  of  Lord  Stowell's  opinion,  referred  to  by  Mr. 
[609]  Inglis,  in  the  case  of  Jolly  v,  McGregor,  in  order  to  exclude  all  evidence  contrary 
to  the  consent  expressed  or  implied  in  the  irregular  ceremony  of  marriage  in  that  case, 
which  led  Lord  Eldon  to  point  out,  that  in  his  view  of  the  matter,  all  Lord  Stowell's 
law  in  that  branch  of  his  opinion  was  unnecessary,  although,  as  he  quaintly  added, 

^  Appx.  to  Dodson's  Report  of  Dalrymple,  p.  77. 
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'<  we  are  very  glad  to  haye  it"  I  will  only  fnriiher  tetet  to  the  opinion  of  LoidEldoD, 
in  that  case  of  Jolly  v.  McGregor,  in  regaid  to  the  competency  of  evidence  as  to  all  ^tB 
ezplanatoiy  of  the  intention  and  oonsdoasneaB  of  parties,  whether  the  aoknowledgment 
IB  made  in  the  form  of  an  irregnlar  ceremony  of  marriage^  or  in  any  other  form.  And  it 
is  important  to  notice^  that  in  his  final  judgment,  he  states  expressly,  that  in  the  doctrine 
he  IB  stating,  he  has  the  full  assent  of  Lord  Stowell,  after  stady  of  the  case  of  Jolly. 

Bat  in  making  this  use  of  evidence,  the  Ck>urt  do  not  construe  the  terms  of  the 
writings.  They  inquire  into  a  proper  matter  of  fact — ^was  the  consent  to  yeiy  and 
actual  marriage  truly  and  seriously  given  hy  the  words  employed  f — and  were  the  words 
used  deliberately  with  the  purpose  then  to  make  a  concluded  contract  f  If  it  shall  be 
made  to  appear  by  evidence — say  under  the  hand  of  the  party  contending  for  marriage, 
or  by  facts  which  prove  his  proper  consciousness — that  such  consent  was  not  given, 
then  there  is  no  question  of  construction  raised,  although  effect  is  denied  to  the  men 
words  employed,  but  employed  with,  as  it  appears,  a  full  understanding  at  the  time, 
that  they  are  not  to  form  marriage. 

Hence  the  plea  that  all  the  evidence  in  this  cause  must  be  wholly  laid  aaide^ 
because  it  is  used  by  the  defender  for  an  incompetent  and  illegitimate  purpose — m.  to 
construe  words  of  contract^  in  themselves  clear  and  unambiguous,  and  to  substitute 
another  meaning  than  that  which  the  words  bear,  according  to  the  only  sense  of  which 
they  are  susceptible — is  entirely  groundless  in  the  law  of  Scotland.  On  this  plea,  how- 
ever, it  IB  that  the  only  case  that  can  be  stated  with  the  slightest  plausibility  for  t^e 
pursuer  entirely  depends.  I  may  here  add,  that  the  plea  of  the  pursuer  is  die  more 
untenable  in  this  case,  when  he  has  been  forced  to  admit,  that  at  the  time  when  the 
papers  were  written  and  interchanged,  a  declaration  of  the  intent  and  understanding  of 
parties  was  made,  which,  as  part  of  the  proper  res  gesta^  as  part  of  the  transaction  as 
much  as  the  writings,  must  be  taken  along  with  them. 

On  the  merits  of  the  case,  to  which  I  am  now  at  last  brought^  I  have  little  to  say, 
for  the  case  is  free  from  doubt.  Taking  the  evidence  of  the  sister  as  in  no  d^iee 
affected  by  any  cross-examination,  and  latterly  admitted  to  be  the  testimony  of  a 
truthful  witness,  it  is  proved  conclusively,  that  at  the  very  time  the  two  notes  were 
written  and  interchanged,  it  was  distinctly  explained  and  asserted  to  the  vritness  by  the 
defender  in  the  pursuer's  presence,  and  also  by  himself  who  proposed  them  being 
written,  that  they  were  only  intended  to  be  an  engagement ;  and  that  the  pursuer  also, 
in  proposing  such  a  mode  of  betrothal  which  he  drew  up,  expressly  stated  that  his 
object  was  in  order  to  show  to  his  father  that  the  defender  had  reaUy  accepted  him  in  a 
way  which  would  prevent  the  notion  on  his  father's  part,  that  this  was  a  light  or 
passing  attachment^  not  likely  to  lead  to  any  serious  consequences,  but  might  induce  his 
father  to  make  some  settlement  or  provision  which  might  enable  him  to  many  the 
defender — she  having  always  declared  that  she  would  only  marry  the  pursuer,  provided 
some  arrangement  was  made  by  which  he  was  to  receive  an  adequate  income  from  his 
father.  That  provision,  he  said,  he  was  doubtful  of  obtaining ;  and  to  induce  the  father 
to  make  it,  he  pro-  [610]  -posed  to  the  defender  to  put  their  engagement  into  writings 
in  a  form  which  would  impress  his  father  with  its  serious  character,  l^ua,  then,  was 
the  purpose  declared  at  the  time.  The  pursuer  now  himself  represents  to  us,  that  the 
alleged  purpose  of  marriage  was  concealed  from  the  witness  present  at  the  whole  tmns- 
action : — who  heard  him  propose  such  a  matter  as  an  engagement  or  promise  to  the 
defender,  which  he  might  show  to  his  father,  to  convince  him  that  the  young  lady  had 
seriously  accepted  him : — ^who  saw  him  frame  the  note  in  question,  as  in  pursuance  of 
that  proposal,  for  the  defender  to  copy : — who  saw  it  and  the  counterpart  signed  and 
interchanged  without  a  word  of  any  other  purpose : — who  heard  and  saw  all  that  passed : 
and  who  also,  when  it  was  signed,  heard  the  pursuer's  remarkable,  and  probably  most 
insidious  question — "Why  do  you  not  sign  Lockyert" — and  the  emphatic  and  con- 
clusive answer  of  the  girl — '*  Time  enough  to  do  that  when  I  am  married."  That  then 
existed  in  the  mind  of  the  defender  a  different  purpose  from  that  proposed  by  him,  and 
expressed  at  the  time — and  that  the  defender  and  he  understood  each  other  in  some 
secret  manner  to  intend  at  that  very  time  actually  to  form  very  and  true  marriage, 
although  a  different  object  was  stated  by  himself  to  be  the  object  of  the  notes — and  that 
the  young  lady  entertained  a  view  of  the  matter  different  from  that  so  explained  to  her, 
and  so  stated  by  herself — ^it  lies  on  the  pursuer  to  establish  by  the  most  weighty  omn 
prohandii  which  the  facts  of  any  case  ever  imposed  on  any  party.    In  any  attempt  to 
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make  out^  notwithstanding  the  purpose  declared  at  the  time,  that  jet  deliberate,  just, 
and  trae  matrimonial  consent  was  then  seriously  given  and  interchanged,  the  pursuer 
has  wholly  failed.  Indeed  the  rest  of  the  evidence  is  of  use  only  to  demonstrate,  that 
the  odious  pretension  insisted  in  in  this  declarator,  that  he  thereby,  and  at  that  time, 
became  the  husband  of  this  lady,  has  been  brought  forward  when  he  was  perfectly 
conscious  that  it  was  against  the  truth,  reality,  and  honesty  of  the  matter.  I  ought  to 
add  here  in  one  word,  that  I  think  the  declaration  made  at  the  time  these  notes  were 
written,  renders  much  of  the  sister's  statements  as  to  the  understanding  and  expressions 
0f  Iha  defender  in  the  abRence  of  the  pursuer  at  subsequent  periods,  (which  might 
otherwise  have  been  of  questionable  relevancy,)  clearly  competent  and  important 
evidence  even  in  chief.  The  greater  part^  however,  of  such  statements  occur  in  answer 
to  questions  put  by  the  pursuer. 

I  pass  over  all  the  mass  of  paltry  and  insignificant  trifles  founded  on  between  the 
29th  August)  and  the  pursuer's  letters  from  Devonshire  after  he  returned  to  his  friends 
in  the  end  of  December  of  that  year.  I  concur  with  the  Lord  Ordinary  as  to  his 
remarks  on  the  intermediate  letters,  and  on  the  use  once  of  the  term  '*  husband,"  and 
three  or  four  times  of  "wife."  But  the  letters  in  the  end  of  December  1839  and  the 
beginning  of  1840  would  be  perfectly  conclusive,  even  if  we  had  not  the  evidence  of 
the  sister,  and  the  pursuer's  important  admission,  that  the  object  of  the  notes  was  stated 
to  the  sister  to  be  tiiat  which  the  defender  avers,  and  that  the  purpose  of  marriage  was 
not  explained,  but  the  very  reverse  stated. 

When  the  pursuer  returned  to  Devonshire  to  his  father,  he  in  various  letters 
repreaents  the  ineffectual  attempts  he  says  he  was  making  to  induce  his  father  to  settle 
some  provision  on  him  for  the  purposes  of  immediate  income,  and  the  annoyance  he 
felt  at  the  delay.  I  refer  to  the  letters  of  the  29th  December  1839,  and  the  two  letters 
of  the  30th,  at  pp.  522,  523,  and  524.  In  answer  to  some  serious  admonition  written 
to  him  by  the  defender,  apparently  as  to  his  folly  in  neglecting  [611]  his  profession, 
and  in  supposing  that  they  could  marry  in  the  circumstances  he  was  still  in,  he  says  on 
the  29th  December — "  I  should  hope  that  my  good  sense  will  prevent  me  ever  proposing 
any  thing  inconsistent.  I  can  assure  you  that  I  know  it  is  necessary  to  delay  a  little, 
and  arrange  matters,  &c  &c.,  but,  at  the  same  time,  must  confess  that  my  fevered 
imagination  dwells  incessantly  on  the  accomplishment  of  my  wish  to  marry  my  own 
Mousey,  and  that  soon.  Delays,  we  are  told,  are  dangerous ;  there  appears  to  be  a  plot 
against  us  on  all  sides." 

In  one  letter  of  the  30th,  being  angry  at  some  acquaintances  she  was  visiting,  he 
says^  if  she  will  not  give  up  the  society  of  those  he  does  not  like,  **  the  sooner  we  part 
the  better."  In  another  letter  of  the  same  day,  after  alluding  to  the  difficulty  he 
anticipated  of  getting  his  father  to  make  any  provision  for  him,  he  says — "  Tou  shall 
be  happy  enough  here,  dearest  Janet,  if  you  choose.  If  you  like,  I  am  sure  I  should 
be  too  happy  for  dear  aunt  to  live  with  us.  But  all  this  I  leave  to  you.  I  hope  dear 
Jane  will,  so  long  as  she  is  happy  with  us.  I  am  sure  that  I  will  never  make  her 
otherways.  When  is  the  nearest  time  that  you  would  marry  me,  when  all  is  arranged  f 
Explain  all  when  you  write.  Suppose  my  father  is  obstinate,  and  will  not  settle  any 
thing  fixed  on  us,  what  is  to  be  done  ?  If  I  am  to  follow  my  profession,  no  time  must 
be  loet;  as  it  is,  I  fear,  there  is  a  great  talk." 

The  attempts  made  to  explain  away  these  plain  words  are  too  frivolous  to  be  noticed. 
These  letters  demonstrate,  that  in  the  pursuer's  perfect  consciousness  and  knowledge, 
the  parties  were  only  betrothed  and  engaged  to  be  married,  and  that  they  were  not 
married.  The  defender  alludes  to  these  questions  in  various  letters  in  a  very  emphatic 
manner,  showing  and  expressing  to  the  pursuer  her  full  understanding  of  the  footing  on 
which  t^ey  stood— that  she  was  free,  and  at  liberty  to  act  on  her  own  resolution,  which 
was,  that  she  would  not  marry  the  pursuer  until  he  could  obtain  a  sufficient  income,  in 
addition  to  what  she  had,  to  enable  them  to  live  with  comfort.  I  refer  to  the  defender's 
letters  of  the  7th  January  1840,  p.  496;  of  the  11th  January,  p.  502;  of  the  15th 
January,  p.  499 ;  of  the  11th  February,  p.  492 ;  of  the  15th  February,  p.  491 ;  and  of 
the  17th  February,  p.  490. 

In  the  first  of  these  letters  she  alludes,  with  much  vexation,  to  a  paragraph  about 
their  approaching  marriage,  which  had  appeared  in  the  Morning  Pogt^  and  which  she 
plainly  insinuates  he  had  himself  inserted.  The  allusion  is  in  terms  which  no  one  who 
knew  and  believed  herself  to  be  married  could  have  made.     In  that  same  letter  she 
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entreats  him  to  tell  her  how  their  affiurs  really  stand,  and  to  let  her  know  the  worst; 
expresses  her  fears  that  things  are  not  satisfactory ;  and  assures  him,  that  "  to  lose  him 
will  hreak  her  heart : "  Thus  plainly  stating,  that  she  held  their  prospect  of  mairiage 
to  he  dependent  entirely  on  what  his  father  would  do.  In  the  next  letter,  11th  January, 
she  i^in  returns  to  the  annoyance  caused  hy  the  paragraph  which  she  says  had  made 
their  engagement  public ;  urges  him  to  arrange  matters  as  speedily  as  possible  with  his 
father,  and  to  return,  adding — "  I  depend  on  you  never  to  leave  or  forsake  me ;  yoa 
will  never  be  loved  more  sincerely  than  by  your  own  Janet.  If  your  fiither  hesitates  to 
give  you  what  is  necessary,  (she  asks  in  her  simplicity,)  why  not  get  it  as  a  loan  f "  And 
she  also  asks  what  he  has  settled  as  to  his  profession,  which  he  bad  said  he  could  make 
much  by  in  Plymouth.  This  letter  is  written  in  the  perfect  consciousness  of  being 
wholly  unfettered  as  yet  by  the  tie  of  marriage,  and  openly  discusses  their  [612]  situa- 
tion and  prospects  in  that  light.  In  the  third  letter,  of  the  15th  January,  sSie  answers, 
very  significantly,  lus  expressions  of  hopes  of  marriage,  even  if  he  could  not  obtain  his 
father's  consent ;  for  she  only  presses  him  the  more  to  settle  matters  with  his  ^ther— 
"  Tell  me  what  your  father  says  about  our  marriage.  I  am  sure,  dearest,  I  have  been 
very  patient ;  it  is  nearly  eight  months  since  I  knew  you,  and  six  of  them  we  have 
waited  for  your  father's  answer.  My  father  was  rather  slow  in  those  kind  of  ariange 
ments,  but  yours  takes  nearly  as  long  to  his  deliberations.  Tell  me  what  he  says, 
whether  good,  bad,  or  indifferent."  The  whole  letter  conveys  the  same  perfect  under- 
standing and  consciousness  on  her  part  In  a  short  note  of  the  31st  January,  she 
mentions  the  death  of  her  married  sister,  which  she  says  will  defer  our  again  far  (he 
present.  Then  there  is  a  letter  which  he  had  returned  to  her,  being  apparently  very 
indignant  at  something  in  it,  and  which  she  did  not  keep.  But  the  purport  of  it— and 
it  was  very  important — is  plain,  from  her  letters  of  the  14th,  15th,  and  17  th  February. 
She  expresses  great  pain  at  his  conduct^  and  says  she  had  only  asked  a  very  simple 
question,  which  he  mighty  or  might  not)  have  answered ;  that  she  had  always  been  candid 
and  straightforward  with  him  in  every  thing,  and  cannot  blame  herself ;  and  concludes 
thus — "  I  have  just  this  moment  received  your  letter  of  the  11th,  a  second  edition  of 
yesterday.  I  never  accused  you  of  breaking  your  word — ^you  cannot  have  understood 
my  letter.  However,  you  wish  our  correspondence  to  cease ;  and  as  you  do,  I  shall 
obey  you,  and  I  pray  Qod  you  may  never  know  the  sorrow  you  have  given  me.  If 
you  return  my  letters,  I  shall  commit  the  packet  unopened  to  the  flames — you  shall 
have  every  line  you  ever  wrote  to  me.  I  tjiink  I  only  burned  one  envelope  you  sent 
me.     I  have  no  heart  to  write  to  you." 

She  writes  again  on  the  17th,  and  again  says,  in  reference  to  some  accounts  sent  to 
them  about  him  by  a  friend  of  his — "  Perhaps  you  had  better  say  nothing  about  this, 
however,  (on  consideration,)  as  you  vrish  our  engagement  broken  of^  it  does  not  signify. 
You  may,  if  you  please,  lay  all  the  blame  on  me,  for  I  am  blamed  by  all  parties  at 
present."  Again — ''  Ton  may  perhaps  be  offended  at  my  beginning  my  letter  as  usoal, 
as  you  wrote  to  me,  '  My  dear  Miss  Sinclair.'  However,  I  hope  you  will  pardon  me, 
and  allow  me,  while  I  write  you,  to  begin  my  letters  as  usuaL"  Again — "  If  you  write 
to  me,  I  shall  be  very  glad  to  hear  from  you  at  all  times.  I  am  sorry  our  short 
acquaintance  should  have  been  productive  of  so  many  quarrels ;  however,  I  hope  yoa 
will  be  more  happy  in  future  than  you  were  here.  Wherever  you  may  be,  think  some- 
times of  one  who  dearly  loved  you,  and  once  more  allow  me  to  subscribe  myself  your 
own  (Signed)        «  Jaott." 

The  pursuer  had  still  written  in  some  very  angry  terms^  and  threatened  to  break  off 
their  engagement,  although  he  was  then  on  his  way  back  to  rejoin  her.  To  that  letter 
which  has  been  lost,  her  answer  has  been  produced,  and  it  is  to  my  mind  conclusive  of 
the  whole  cause.  He  was  then  in  Edinburgh  on  his  way  north.  *'  You  write  to  me 
often,  as  if  I  had  injured  you ;  now,  dear  L.,  you  know  this  is  not  the  case,  for  although 
I  never  flattered  you,  still  you  never  had  a  more  sincere  friend,  nor  one  who  would  have 
done  more  to  serve  you.  I  simply  asked  you  one  question,  what  we  were  to  live  on  t 
as  I  know,  were  I  married  to  you,  and  we  had  not  what  you  consider  sufficient,  yoa 
would  tell  me  in  a  week,  '  you  could  have  done  much  better.'  Do  not  fancy  I  write 
to  you  in  anger,  far  from  it^  only  [613]  I  do  not  like  the  style  of  your  present  letters, 
there  seems  such  a  total  want  of  feeling  as  well  as  kindness,  that  I  cannot  understand 
how  you  can  write  so,  if  you  ever  loved  me  really  and  truly,  or  as  I  did  you.    For  one 
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reason,  I  am  not  sorry  yon  have  broken  off  onr  engagement — and  that  is,  I  am  certainly 
not  a  snitable  wife  for  you  in  many  ways  :  you  would  like  a  rich  and  showy  wife ;  now, 
I  am  neither  one  nor  the  other.  Whoever  you  marry,  I  hope  she  will  love  you  as 
sincerely  as  I  have  done,  and  I  trust  you  may  be  happy." 

She  begs  him  not  to  mention  their  not  being  on  the  same  footing  as  usual,  or  about 
their  non-engagemeni,  as  she  also  terms  it.  No  doubt,  this  and  the  other  letters  are 
written  with  strong  expressions  of  unaltered  attachment  on  her  part,  with  a  strong 
desire  plainly  that  their  betrothal  shoidd  continue ;  and  on  that  very  account^  vi2.  the 
attachment  she  felt  and  expresses,  it  is  utterly  impossible  that,  if  she  had  believed  and 
understood  herself  to  be  actually  married  to  him,  or  had  even  imagined  that  such  a  view 
could  have  been  entertained  as  to  the  object  or  effect  of  the  notes  libelled  on,  she  should 
have  written  in  this  strain,  or  abstained  from  strong  and  indignant  astonishment  at  his 
treating  their  situation  as  one  of  private  promise  and  betrothal  only,  which  either  might 
terminate  even  on  such  slight  grounds  of  quarrel.  But  lie  did  so  treat  their  situation ; 
he  did  regard  and  characterize  it  to  her  in  that  light ;  and  that  such  was  her  belief  and 
perfect  consciousness,  and  full  understanding,  is  most  undoubted. 

I  have  no  intention  of  going  further  into  the  case.  I  have  only  to  add,  that  I  think 
the  view  presented  to  us  by  Mr.  Baillie  of  her  conduct,  as  soon  as  she  found,  after  many 
months  of  most  painful  suspense,  that  he  had  returned  to  tell  her  friend  Mr.  Learmonth, 
when  in  London,  that  he  had  some  hold  over  her,  and  also  of  her  consent  in  afterwards 
allo?nng  their  engagement  still  to  stand,  if  he  would  settle  in  Plymouth  in  his  profession 
for  two  years,  was  most  perfectly  consistent  with  her  defence.  But  I  abstain  from 
remarks  upon  that  part  of  the  case,  for  the  letters  from  both  parties  already  referred  to, 
when  he  returned  home  after  their  engagement  in  December  1839,  demonstrate  that  he 
perfectly  knew,  and  distinctly  admitted,  that  they  stood  only  in  the  situation  of 
betrothed  persons,  and  that  the  revolting  claim  insisted  in  by  this  action  was  known 
to  himself  to  be  wholly  false — known  to  himself  to  be  against  truth. 

I  do  not  animadvert  on  the  conduct  of  this  pursuer  in  the  course  of  the  case.  In 
his  mode  of  conducting  the  evidence,  there  is,  indeed,  much  not  only  to  excite  indignation 
and  disgust,  but  actual  loathing  and  abhorrence.  But  I  abstain  from  making  the 
remarks  which  such  conduct— conduct  which  those  only  who  have  been  compelled  to  go 
through  the  many  disgusting  passages  of  this  proof  can  appreciate,  because  I  am  satisfied 
that  this  pursuer  is  either  so  regardless,  or  rather,  I  believe,  so  entirely  ignorant  of  the 
manner  in  which  his  conduct  must  be  viewed  by  any  well  regulated  mind,  that  all  remarks 
would  be  entirely  lost  on  him. 

But  the  Court  has  a  grave  and  very  important  duty  to  perform,  for  the  purpose  both 
of  preserving  the  dignity  of  judicial  procedure,  and  also  to  protect  female  witnesses  from 
intimidation,  insult,  and  outrage,  infinitely  more  oppressive,  and  it  might  have  been 
more  fatal  than  severe  physical  torture.  I  shall  not  pollute  a  judicial  opinion  by  citing 
instances  of  what  has  been  brought  to  our  notice  in  so  revolting  a  shape.  But  we  must 
take  care  that  such  a  prostitution  of  judicial  procedure,  for  the  purposes  of  intimidation 
and  insult,  shall  not  again  occur ;  and  while  we  make  every  allowance  for  the  anxiety 
of  the  defender's  advisers,  to  oppose  [614]  no  impediment  to  the  progress  of  a  cause  in 
which  vexatious  delay  was  so  manifestly  one  object  in  view,  and  for  the  very  difficult 
situation  in  which  the  Sheriff  examinator  was  placed,  especially  by  this  very  line  of 
conduct  on  the  part  of  the  defender,  still  we  must  secure  that  in  future  no  such 
scandalous  exhibition  shall  again  occur  in  the  course  of  judicial  examination.  And  if 
your  Lordships  shall  concur  in  that  view,  I  will  propose  a  declaration  to  be  inserted  in 
the  interlocutor  which  may  have  that  effect. 

LoBD  MoNOBBiFF. — ^Every  one  who  looks  at  this  cause — whether  regarding  the 
original  character  of  it  as  presented  by  the  summons,  and  the  form  which  it  afterwards 
assumed  in  the  record,  contrasted  with  the  limited  nature  of  the  grounds  of  action  at 
last  maintained ;  or  attending  to  the  mass  of  matter  which  has  l^en  introduced  into 
it,  and  the  perplexing  form  in  which  the  evidence  is  brought  before  the  Court — must 
remark,  that  it  is  a  case  of  no  ordinary  description.  I  have  read  every  word  of  this 
very  singular  proof  and  correspondence,  and  all  the  material  parts  of  it  many  times 
But,  before  expressing  any  opinion  on  the  cause,  I  think  it  necessary  to  say,  that, 
though  the  Court,  looking  to  the  ends  of  justice,  and  the  importance  of  not  giving 
occasion  to  any  further  delay  of  judgment,  have  felt  it  to  be  matter  of  duty  to 
decide  the  case  as  it  stands,  with  the  aid  of  the  able  pleadings  at  the  bar,  I  trust 
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that  it  will  not  be  supposed  by  any  one  that  they  did  not  look  upon  the  quantity  of 
incompetent  and  irrelevant  matter  which  is  to  be  found  in  the  proof,  or  the  h|^T<*^ng 
and  protracted  examinations  inyoWed  in  it,  and  the  disorderly,  imperfect,  and  perplex- 
ing form  in  which  the  correspondence  is  exhibited,  with  very  serious  disapprobation.  I 
concur  in  the  strong  remarks  made  by  your  Lordship,  but  shall  not  enter  further  into 
that  matter. 

But)  having  made  this  observation,  I  proceed  to  say,  that,  when  all  has  been  duly 
considered,  I  iSdnk  that  the  case  itself  is  attended  with  no  difficulty  whatever.  When 
the  rules  of  law,  firmly  fixed  by  a  long  series  renim  jtidteatcarum^  and  materially  emanat- 
ing from  or  sanctioned  by  the  House  of  Lords,  are  applied  to  the  f aets  of  the  present 
case,  I  think  it  is  by  far  the  clearest  of  any  of  the  cases  which  have  been  under  discos- 
sion  in  this  particular  branch  of  the  law  of  mamage.  I  am  of  opinion,  that  the  pursaer 
has  entirely  foiled  to  prove  thai  present  cement  to  actual  marriage  which  is  essential  to 
its  constitution  under  the  law  of  Scotland ;  that  he  has  not  only  foiled  to  prove^  but  has 
distinctly  abandoned,  some  of  the  most  important  points  of  averment  in  his  summons 
and  record ;  and  that^  on  the  other  hand,  it  has  been  clearly  proved,  both  by  the  dream- 
stances  which  occurred  at  the  time,  and  by  the  whole  subsequent  conduct  of  the  parties, 
that  that  whereby  he  now  says  that  the  consent  to  be  married  persons  de  preaenH  was 
interposed,  is  proved,  was  not  intended  or  understood  by  the  parties  to  be  of  that  nature 
or  effect)  but  was  represented  by  the  pursuer,  and  understood  by  both,  to  be  of  a 
very  different  nature,  and  was  proposed  and  done  for  an  extraneous  purpose,  absolutely 
exclusive  of  the  fact  of  a  marriage  being  then  constituted. 

The  theory  of  the  case,  according  to  the  summons  and  record,  would  no  doubt  be 
relevant)  if  uncontradicted,  for  establishing  a  marriage.  For  it  bears,  that  the  exchange 
of  mutual  declarations  of  marriage  was  a  very  solemn  transaction,  after  a  long  previonsly 
cherished  agreement  for  marriage,  the  parties  having  *'  kissed  the  Bible  in  testimony  of 
their  understanding  of  the  seriousness  of  the  declaration : "  and  then  that  "  the  parties 
afterwards  consid^ed  themselves  as  married,  [616]  and  conducted  themselves  towards 
each  other  as  husband  and  wife ; "  and  that  the  marriage  was  made  known  to  many  indi- 
viduals, "  particularly  the  relations  and  domestics,"  though,  for  certain  reasons,  it  was 
not  made  generally  public  Though  the  direct  averment  of  coneubittte  was  here  avoided, 
it  must  be  taken  tiiat  the  words  used  were  intended  as  including  it,  seeing  that,  in 
regard  to  two  such  young  persons,  no  idea  can  be  entertained  by  any  reasonaUe  man  of 
their  having  conducted  themeelvee  tawarde  each  other  as  hueband  and  wife^  which  does 
not  imply  that  essential  purpose  and  consequent  of  marriage.  But,  when  such  words  as 
those  which  I  have  quoted  stand  in  the  summons,  it  must  be  a  vain  endeavour  to  per- 
suade the  Court  that  it  was  incompetent  for  the  defender  to  show  that  there  was  no 
such  solemn  transaction,  that  there  was  no  such  understanding  of  seriousness,  no  such 
consideration  of  themselves  as  married,  and  no  such  conduct  towards  each  other  as 
husband  and  wife.  If  the  averment  was  material  to  the  pursuer's  cause  in  reference  to 
the  written  declarations,  it  was  necessarily  laid  open  to  tiie  defender,  even  apart  from 
the  clear  authorities  on  the  subject,  to  prove  the  reverse. 

It  is  a  very  painful  part  of  this  case,  that  the  pursuer,  thought  he  did  not  ventue 
to  make  the  direct  averment  of  concubiiue  in  the  summons,  did  present  it  in  very 
specific  and  offensive  terms  in  the  record.^  I  think  it  very  material,  that  that  statement 
tMW  made ;  because,  placed  as  the  fact  was,  as  beginning  c^fter  the  marriage-contract  was 
signed,  and  b^ore  the  declaration  of  marriage,  the  object  was  palpable^  to  account  for 
the  defender  writing  that  paper,  without  admitting  the  real  purpose  for  which  the 
pursuer  said,  and  she  understood,  it  was  made ;  and  if  it  had  been  true,  and  proved,  it 
would  evidentiy  have  been  of  most  essential  importance.  And  it  is  so  specific,  that  it 
admitted  of  proof,  especially  in  the  later  places  condescended  on. 

And  if  the  Court  must  now  take  the  averment  to  be  dbeolutely  fdUe,  it  must  sorely 
bear  with  very  serious  weight  against  the  whole  case  of  the  pursuer. 

We  were  told  in  the  hearing,  that  the  pursuer  did  not  retract  his  original  statements. 
I  know  not  what  this  means.  It  had  been  better,  in  my  estimation,  if  he  had  not 
attempted  any  such  reservation.  He  was  allowed  a  proof  of  all,  without  any  qualification, 
except  that)  with  regard  to  the  averment  of  coimexion  in  London,  he  diould  previonsly 
furnish  a  specific  note  of  the  time  and  place  referred  to.    He  led  no  proof  at  all;  and 

^  Cond.,  Art.  16,  pp.  25,  26. 
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at  kst)  after  many  piorogationB,  allowed  a  judgment  of  ciicnmdaction  to  be  p]^>nounced 
against  him,  and  the  proof  to  be  limited  to  that  which  the  defender  desired,  with  only  a 
conjunct  probation  to  the  pursuer.  After  this,  the  Court  must  hold  that  no  such  fact 
can,  in  any  sense  or  to  any  effect,  be  admitted  as  part  of  the  case,  and  that  no  insinua- 
tion, even  of  the  possibility  of  it^  can  be  legitimately  applied  in  argument. 

Accordingly,  the  case  was  most  fairly  stated  by  both  the  able  counsel  of  the  pursuer 
on  this  basis,  &at  no  sexual  intercourse  could  now  be  alleged  to  have  taken  place.  But, 
in  my  judgment,  it  becomes  a  most  serious  and  momentous  consideration  in  the  present 
aspect  of  Uie  cause,  that  we  must  assume  negatively  that  no  such  thing  did  take  place. 
In  the  question,  whether  the  declaration  now  founded  on  was  intended  and  undershod 
Of  a  present  eoneent  to  actual  marriage,  it  can  never  be  lost  sight  of  as  a  negative  fact  of 
xeal  evidence,  that  neither  before  [616]  nor  after  it  did  any  conjugal  intercourse  take 
place.  No  argument  will  ever  exclude  this  from  the  consideration  of  the  Courts  more 
especially  after  the  afiSrmative  had  been  distinctly  averred,  in  confirmation  of  the  serious- 
ness of  &e  declaration,  and  the  pursuer  had  taken  an  interlocutor,  allowing  a  proof  of 
the  specific  averments  in  the  condescendence. 

On  the  law  of  the  case  I  do  not  think  it  necessary  to  say  much.  I  concur  generally 
in  the  views  expressed  by  your  Lordship.  It  was  strenuously  urged,  that  the  parole 
evidence  of  the  defender  was  directed  to  the  legal  eonsbrudion  of  a  written  contract,  and 
was  therefore  incompetent.  It  should  here  be  remembered  that^  before  the  case  went 
to  proof,  there  was  a  final  interlocutor  of  the  Court)  sustaining  the  relevancy  of  the 
defendei^s  averments,  and  aUawing  the  proof,  as  a  proof  protU  dejure,  after  full  discussion. 
But  apart  from  this,  I  see  no  reason  to  doubt  the  competency  and  relevancy  of  the 
proof  offered  and  led,  so  far  as  it  was  taken  at  the  defender's  instance.  Mr.  Inglis's  able 
argument  proceeded,  I  apprehend,  on  a  manifest  fallacy,  which  might  have,  been 
employed,  and  was  employed,  in  ail  the  eases  in  the  same  category  of  the  law.  The 
contract  here  in  question  is  an  alleged  contract  for  the  constitution  of  a  legal  and  effectual 
marriage.  Admitting  the  effect  of  written  acknowledgments  of  marriage,  as  evidence  of 
marriage,  it  is  not  in  the  writings  that  the  contract  consists,  but  in  the  present  deliberate 
consent  supposed  to  be  proved  by  them.  A  regular  antenuptial  marriage-contract  bears 
ffi  wards  a  present  consent  to  marriage.  But  the  contemplation  of  a  regtdar  cdebratum^ 
and  the  practice  of  the  law,  refuse  that  effect  to  it^  I  shall  afterwards  advert  to  the 
Hingnlar  £ict  of  the  pursuer  having  deleted  from  Mr.  Gk>ldie's  draft  of  the  contract  that 
ordinary  clause  of  a  marriage  contract.  But  the  pursuer  himself  says  in  this  case,  that 
there  ever  was  the  eontemplaiion  of  a  regutar  ceremony  to  take  place  de  futuro.  He 
says  this^  in  order  to  account  for  the  protracted  correspondence,  and  his  own  numerous 
expressions,  implying  that  there  was  yet  no  marriage,  and  for  the  fact  that  they  were 
not  living  together  as  man  and  wife,  and  the  total  exclusion  of  the  idea  of  canewrvus 
sexuum,  But^  when  he  says  this,  how  can  it  be  incompetent  to  prove,  by  all  the  circum- 
stances which  took  place  at  the  time,  and  all  the  conduct  of  the  parties  afterwards,  and 
the  express  declarations  of  the  pursuer,  that  the  writing,  however  expresed,  was  not 
intended  or  understood  as  a  serious  declaration  of  present  consent,  but  was  either  obtained 
in  a  moment  of  levity,  as  expressing  no  more  than  the  engagement  to  marry  when  all 
should  be  arranged  as  already  expressed  in  the  contract ;  or  eke  obtained  by  the  pursuer 
by  representations  of  a  special  purpose,  apart  from  the  constitution  of  the  state  of  matri- 
mony, to  be  served  by  it? 

The  defender  does  not  use  the  evidence  in  order  to  construe  the  declaration,  but  to 
show  that  there  was  really  no  contract  of  the  nature  necessary  for  this  declarator;  that 
the  declaration,  however  expressed,  was  not  intended  for  the  purpose  or  effect  maintained ; 
that  it  was  written  at  the  pursuer's  desire,  either  for  a  purpose  truly  expressed,  which 
excluded  the  idea  of  present  marriage,  or  upon  a  &lse  pretence,  which  deceived  her  as 
to  the  import  of  the  words,  with  a  sinister  design  perhaps  lurking  under  it  in  the 
pursuer^s  mind.  In  either  case,  it  must  be  competent  to  show  the  actual  circumstances 
under  which  the  transaction  took  place. 

[617]  Besides  all  this,  there  is  in  this  case  an  absolute  load  of  written  evidence  {fax  more 
than  ever  was  seen  in  any  other  case,)  demonstrating,  to  my  conviction,  that  the  declara- 
tions were  not  intended  or  understood  to  bind  the  parties  at  that  moment  as  married 
pemons. 

^  See  Stowell,  p.  24. 
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But^  in  thus  maintaining  a  plea  of  incompetency  against  sneli  a  conrse  of  evidence, 
the  pursuer  is  met  by  all  the  decided  cases.  In  More  against  M'Innes,  the  words  of  the 
writing  were  express.  "  I  hereby  acknowledge  that  you  are  my  lawful  wife,  and  you 
may  from  this  date  use  my  name,  though,  for  particular  reasons,  I  wish  our  marriage 
kept  private  for  some  time."  And,  though  there  was  admitted  sexual  intercourse  in  that 
case,  the  House  of  Lords,  upon  extraneous  facts,  declared  "  that  the  written  acknowledg- 
ment is  not  sufficient  proof  of  any  marriage  or  matrimonial  contract  having  passed 
between  the  pursuer  and  defender." 

In  Taylor  v.  Kello  (12,687)  the  words  were,  "  I  solemnly  declare  you,  Patrick  Taylor, 
in  Birkenshaw,  my  just  and  lawful  husband,  and  remain  your  affectionate  wife,  Agnes 
Kello ;"  and  in  that  case  there  was  a  counter-declaration,  mutatis  muicMdis,  delivered  to 
her  by  Taylor — a  fact  on  which  much  argument  is  founded  in  this  case.  But  the  judg- 
ment of  the  House  of  Lords  is  very  emphatic,  that  these  letters,  "  mutually  exchanged, 
were  not  intended  by  either,  or  understood  by  the  other,  as  a  final  agreement,  nor  was  it  so 
intended  or  understood,  that  they  had  thereby  contracted  the  state  of  matrimony,  or  the 
relation  of  husband  and  wife,  from  the  date  thereof ;  on  the  contrary,  it  was  expressly 
agreed,  that  the  same  should  be  delivered  up,  if,  the  purpose  they  were  calculated  to 
serve  proving  unattainable,  such  delivery  should  be  demanded,  which  last  mentioned 
agreement  is  further  proved  by  the  whole  uniform  subsequent  conduct  of  both  parties.'' 
There  was  no  proof  of  concubitua  in  that  case ;  but  the  defender  admitted  that  she  did 
mean  to  express  an  engagement  to  marry  deftduro^  which  renders  it  identical  with  the 
facts  in  this  case.  And  what,  then,  did  the  House  of  Lords  do  ?  They  could  not  alter 
the  plain  import  of  the  %Dord$  of  declaration ;  but,  on  extraneous  fadSy  and  the  eondudof 
the  parties,  they  held  that  they  were  not  intended  or  understood  to  have  the  effect  of  a 
present  declaration  of  marriage.  The  case  of  M'Lauchlan  v.  Dobson  (12,693)  is  strong 
to  the  same  effect ;  and  though  it  does  not  prove  that  eoncubiius  is  essential  to  marriage, 
it  is  very  strong  to  the  point,  that  the  absence  of  it  is  of  the  most  essential  importance 
in  the  question,  whether  in  any  declaration,  written  or  parole,  there  was  a  real  present 
consent  to  marriage.  The  case  of  Stewart  v,  Menzies,^  in  which  parole  evidence  uhu 
admitted,  is  still  more  important ;  and  though  there  was  one  specially  in  the  case,  in  a 
condition  expressed  in  the  declaration,  the  general  doctrine  delivered  by  the  Lord 
Chancellor  (Cottenham)  is  very  material.  Referring  to  the  cases  to  which  I  have  alladed 
and  others,*  he  says,  that  they  "  prove  what  indeed  required  no  such  proof,  that  to  con- 
stitute a  contract  of  marriage  there  must  be  contracting  parties,  and  that  the  expressions 
used,  though  of  themselves  sufficient  words  of  contract,  are  of  no  avail  if  not  intended 
by  the  parties  to  have  that  effect,  but  are  used  for  some  collateral  purpose.  This  in  no 
respect  infringes  upon  the  principle  of  not  construing  a  written  contract  by  extrinsic 
evidence  of  intention,  the  question  being,  not  [618]  what  the  written  contract  imports, 
but  whether  it  is  to  be  treated  as  a  contract  at  all."  The  case  also  in  the  House  of  Lords, 
which  is  there  referred  to  by  Lord  Cottenham,  (reported  in  a  note  to  M^regor  v,  Jollie, 
p.  135,  3  W.  &  S.)  Campbell  against  Cochrane,'  is  also  very  strong  on  the  point 

On  these  authorities,  and  there  are  many  others  to  the  same  effect,  I  think  I  may 
assume  that  there  is  no  difficulty  in  the  law  applicable  to  this  case.  The  only  question 
is  upon  the  fact. 

I  have  no  intention  to  go  through  the  details  of  the  evidence,  although  the  more  I 
have  sifted  it,  the  more  clear  has  it  appeared  to  me  that  the  writing  here  founded  on 
cannot,  under  the  circumstances  proved,  be  taken  as  intended  or  understood  to  express 
a  present  consent  to  the  constitution  of  marriage. 

The  acquaintance  of  the  parties  began  in  Edinburgh.  The  pursuer  paid  his  addresses 
to  the  defender,  and  she  listened  to  them.  It  was  said  that  she  accepted  them.  That 
is  not  in  evidence.  The  evidence  is,  that  she  referred  him  to  her  guardians,  and,  as  I 
understand  the  matter,  it  so  stood  when  she  left  Edinburgh.  He  followed  her  to  Thursi^ 
and,  there  is  no  doubt  that,  by  his  assiduities,  she  was  induced  to  form  a  strong  attach- 
ment to  him;  but  when  a  great  deal  is  said  about  the  defender  not  consulting  her 
guardians,  I  would  ask  this  question.  Why  did  not  the  pursuer  himself  apply  to  the 
guardians,  when  he  was  referred  1 — I  mean  the  mofa  guardians,  and  specially  the 

defender's  uncle»  Sir  John  Sinclair  t    It  seems  to  me  that  it  suited  hun  better  to 

—  —      —      — — -.^^^— ^^^-^ 

1  House  of  Lords,  Oct.  6,  1841,  2  Robinson,  p.  547.  >  Ibid.  p.  592. 

^Ihid.  p.  135. 
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negotiate  with  three  women,  over  one  of  whom  at  least  he  had  ohtained  a  strong  influence  ; 
and,  accordingly,  we  find  that,  at  a  later  period,  it  excited  his  extreme  indignation,  when 
he  had  reason  to  think  that  the  defender  had  presumed  to  take  the  advice,  under  the 
perplexities  in  which  he  had  involved  her,  of  a  sensible  man,  her  near  relation,  in 
London. 

But  so  it  is,  that  he  did  not  communicate  with  the  guardians,  either  as  to  the  means 
which  he  possessed,  or  the  settlements  which  he  proposed — at  least  not  at  aU  until  he 
referred  Sir  John  Sinclair  to  Colonel  Thornton  for  his  character,  which  led  to  the  letter 
which  was  dealt  with  in  so  extraordinary  a  manner  by  the  pursuer,  in  the  first  instance, 
and  the  defender  at  his  instigation. 

It  has  been  said  that  the  defender  and  her  sister  believed  that  the  pursuer  had  some 
independent  means,  and  that  this  will  explain  the  defender's  willingness  to  enter  into  a 
teerei  marriage.  It  is  very  strange  that  this  should  be  urged.  True  it  is,  that  it  is  in 
evidence,  that  at  first  the  pursuer  did  represent  himself  as  having  such  independence ; 
but  it  is  also  proved  that  the  defender  and  her  family  soon  discovered  that  it  was 
entirely  without  foundation.  If  it  had  been  otherwise,  there  could  have  been  no 
difficulty  in  applying  to  the  guardians,  as  neither  the  defender  nor  they  would  have  had 
any  objection  to  a  marriage  on  that  footing.  But  the  most  singular  thing  is,  that  this 
should  be  urged  on  the  Court  as  a  point  in  the  case  for  the  pursuer  now,  when  in  the 
record  the  pursuer  had  expressly  "  denied  that  he  led  them  to  believe  that  he  (the 
pursuer)  was  in  independent  circumstances."  ^ 

But  he  was  not  so  in  fact,  and,  unless  he  took  to  a  profession  with  success,  he  was 
entirely  dependent  on  his  father.  In  this  state  of  things  we  come  to  the  first  transaction 
founded  on  in  this  action — the  contract  of  marriage — and  I  will  venture  [619]  to  say 
that  the  whole  proceeding  regarding  it  is  unexampled  in  the  history  of  such  cases. 
Without  having  spoken  one  word  to  the  defender's  guardians  on  the  subject — ^without 
having  even  mentioned  it  to  the  defender  herself ,  or  to  her  aunt,  or  her  sister,  or  to  any 
human  being  connected  with  her,  the  pursuer,  at  his  own  hand,  employs  a  man  of 
business  in  Edinburgh  (a  most  respectable  one  undoubtedly)  to  prepare  a  contract  of 
marriage  on  his  own  dictation  of  the  terms  of  it,  understood  no  doubt  by  the  agent  as 
having  been  approved  of  by  the  lady;  and,  after  receiving  repeated  drafts,  gets  it 
extended  upon  stamp-paper,  carries  it  to  Thurso,  and  presents  it  cut  and  dry  for  the 
signature  of  the  defender.  It  is  in  the  evidence,  and  is  confessed,  that  t?ie  defender  had 
neither  seen  any  draft  of  such  a  contract  nor  ever  heard  of  such  a  thing  being  intended, 
and  that  neither  had  any  of  her  friends  seen  or  heard  of  it,  until  the  pursuer  pulled  it 
ont  of  his  pockety  on  the  strange  pretext  that  it  had  been  surmised  that  he  was  a  fortune- 
hunter.  It  appears,  indeed,  that  another  respectable  man  of  business,  Mr.  Snody, 
having  been  called  in  to  see  this  deed  executed  formally,  and  believing  that  it  was  an 
ordinary  transaction  preparatory  to  the  immediate  celebration  of  a  marriage,  had  put  the 
question  to  the  defender — when  the  marriage  was  to  take  place,  and  the  defender 
answered  decidedly,  "  Not  for  a  long  time — it  was  merely  an  engagement."  That  in 
consequence  of  this,  Mr.  Snody  advised  the  defender  not  to  sign  it — and  so  did  her  sister 
— ^but  as  Mr.  Snody  explained  that  it  was  but  an  engagement,  the  defender,  very  weakly 
no  donbt^  thought  there  would  be  no  harm  in  signing  it,  as  she  considered  herself  at  any 
rate  under  an  engagement  to  marry  the  pursuer. 

Now,  in  my  view  of  this  transaction,  it  signifies  nothing  to  the  character  of  it  what 
might  be  the  terms  of  that  contract.  The  pursuer  had  no  right  to  make  any  settlement 
for  the  defender  without  consulting  herself  and  her  friends,  or  indeed  unthoiU  the  inter- 
vention of  an  agent  on  her  part.  The  whole  proceeding  indicates  a  degree  of  artifice  and 
unfair  dealing,  which  prepares  the  mind  for  more  artifice  when  that  was  successful. 

But  there  is  here  a  very  remarkable  circumstance  :Mr.  Goldie,  in  his  draft  of  the 
contract^  had  inserted  the  usual  words,  '*  and  they  promise  to  solemnize  the  bond  of 
marriage  with  all  convenient  speed,  according  to  the  rules  of  the  Church"  These  last 
words,  "according  to  the  rules  of  the  Church,"  were  scored  out  of  the  draft  by  the 
pursuer,  and  are  omitted  in  the  contract ;  and  then  another  draft  was  made  by  copying 
the  deed  itself.  Now,  for  what  purpose  were  the  ordinary  words  of  style  scored  out  ? 
Though  the  other  words  left  might  imply  as  much  in  law,  it  is  rather  too  apparent  that 
the  pursuer   was  then  contemplating  the  design  of  obtaining  some  writing,  or  some 
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aeknowledgmeni  of  marriage  othermse^  without  leaTing  it  to  stand  on  the  piomise  to 
celebrate  the  marriage  in  facie  eedesiee.  It  will  bear  no  other  construction.  But  let  it 
be  remembered,  that  the  defender  had  never  signed  or  seen  any  draft  till  the  deed  was 
produced  to  her  extended  on  stamp-paper,  ready  for  signature ;  and  to  Mr.  Snody  she 
had  expressly  said  that  the  marriage  was  not  to  be  for  a  long  time.  The  idea,  therefore, 
of  her  having  at  this  time  agreed  in  any  form  to  enter  into  a  privaie  marriage^  is  entirely 
out  of  the  question.  The  pursuer  appears  to  have  had  the  design,  which  he  speedily 
executed,  of  drawing  her  into  something  which  might  have  that  appearance ;  but  as  to 
her,  the  evidence  is  a  perfect  blank  on  the  subject 

The  contract)  by  the  advice  of  Mr.  Snody,  was  delivered  into  the  custody  of 
[620]  Miss  Jane  Sinclair,  but  the  pursuer  contrived  to  get  possession  of  it  the  next  day, 
and  it  never  could  be  got  from  him  again. 

So  much  for  this  contract.  But  tiie  next  and  the  material  part  of  the  case  relates 
to  the  circumstances  attending  the  writing  and  delivery  of  the  direct  declarations  of 
marriage.  The  terms  of  the  declaration  are  no  doubt  direct  enough,  but  not  more  so 
than  they  were  in  the  cases  of  More  and  Taylor,  &o.  But  we  have  here  clear  evidence 
of  what  took  place  at  the  time,  from  the  only  witness  who  had  knowledge  of  it.  Miss 
Jane  Sinclair  speaks  clearly  and  distinctly  on  the  point.  She  Ib  uncontradicted.  She 
seems  to  me  to  be  of  undoubted  credit^  and,  considering  the  intolerable,  vexatioiu 
examinations  to  which  she  was  subjected,  and  the  plain  threats  continually  held  over 
her,  it  is  only  surprising  that  a  young  delicate  female  like  her  should  have  preserved 
the  substantial  consistency  which  her  whole  deposition  exhibits ;  and  it  seems  to  me 
that  her  account  of  the  affair  is  corroborated  by  aU  that  followed. 

The  writing  is  signed  J.  S.  T.  Sinclair,  and  it  is  proved  that  defender  was  so 
designed  in  the  counterpart  writing;  but  it  is  in  evidence,  that  when  the  defender 
handed  the  line  to  him,  he  said,  '*Why  don't  you  sign  Lockyerf" — to  which  tiie 
defender  answered  promptly — "Time  enough  when  I  am  married."  This  was  said 
after  she  had  written  the  words  in  the  declaration ;  and  if  it  be  believed,  as  I  do  beUeve 
it)  it  is  conclusive  as  to  Tier  understanding  then  intimated  to  the  defender,  that  she  bad 
not  thereby  entered  into  any  present  marriage*  But  how  came  the  pursuer  to  put  aach 
a  question  ?  I  have  had  many  reflections  on  this  point  I  have  a  strong  suspicion  on 
the  subject)  though  it  may  not  be  well-founded.  It  looks  as  if  even  before  this  the 
pursuer  had  been  studying  the  case  of  Dalrymple,  in  which  the  writing,  signed  by  Hiss 
Gordon,  bore  her  subscription  thus — ''J.  Gordon,  now  J.  Dalrymple."^  However  this 
may  be,  and  it  very  probably  is  not  well-founded,  the  putting  of  that  question  impliea^ 
that  the  pursuer  had  a  distrust  of  the  thing  in  the  way  it  was  done.  The  evidence 
further  shows,  that  it  was  all  transacted  in  an  instant---nothing  of  such  an  intention 
spoken  of  before — the  paper  tossed  over  the  table,  to  be  supposed  as  a  momentary 
thought — very  probably  with  a  jocular  air — and  immediately  copied  without  a  moment's 
consideration — a  better  copy  made,  as  the  defender  was  made  to  understand  the  purpose 
to  be,  to  show  it  to  his  fa&er.  But  the  answer — "  Time  enough  to  sign  Lockyer,  when 
I  am  married,"  implies  or  expresses  distinctly  that  the  defender  understood  that  the 
marriage  was  yet  to  come. 

But  the  evidence  goes  further.  It  proves,  1.  That  the  pursuer  represented  the 
paper  as  a  mere  engagement  of  marriage  defuturo.  Unquestionably,  he  e€dd  this  to  Jane 
Sinclair^  or  in  her  presence ;  and  if  so,  and  she  so  understood  it,  (which  she,  having  no 
knowledge  of  such  things,  ought  well  do,  after  having  Mr.  Snod/s  explanation  of 
similar  terms  in  the  marriage-contract) )  where  is  the  evidence  that  the  defender  had  any 
other  understanding?  There  is  none,  but  there  is  the  reverse,  in  her  direct  answer 
about  not  using  the  name  of  Lockyer.  2.  It  is  proved  also,  that  the  pursuer  represented 
it  as  intended  for  the  purpose  of  being  shown  to  hisfather^  to  convince  him  ^t  there 
was  a  serious  intention  of  marriage.  It  does  not  appear  that  he  ever  made  that  use  of 
it  But  that  only  makes  the  [621]  matter  worse.  For  neither  did  he  ever  tell  hia 
father,  or  any  of  his  family,  that  he  held  himself  to  be  married  to  the  defender.  Their 
letters  show  that  they  held  it  to  be  in  contemplation  only ;  and  the  pursuer  himself 
says,  that  it  was  kept  secret  from  them  alL 

Omitting  many  other  particulars,  such  is  the  state  of  the  case  at  the  time  when  this 
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paper  was  written  and  delivered ;  and  I  think  that  it  is  clearly  within  the  principle  of 
all  the  decided  cases. 

But  if  we  look  at  the  suhsequent  conduct  of  the  parties,  undouhtedly  relevant 
according  to  the  express  terms  of  the  judgment  in  the  case  of  Taylor,  the  matter  becomes 
still  clearer. 

The  pursuer  went  immediately  to  Edinburgh,  pretending  that  he  was  then  going  to 
his  father ;  singular  enough,  on  his  theory  of  the  serious  nature  of  the  declaration,  that 
he  should  so  leave  his  bride  on  the  moment  of  completed  marriage.  And  there  he  tells 
Mr.  Goldie,  in  a  veiy  singular  note,  that  he  had  succeeded  beyond  his  expectation — 
succeeded  in  wTuU  f  So  he  had  not  expected  that  the  defender  would  be  simple  enough 
even  to  sign  the  contract ;  for  of  the  declaration,  I  presume,  he  told  Mr.  Groldie  nothing. 
A  precious  subject  of  exultation — that  he  had  succeeded  in  entrapping  a  young  woman 
into  the  signing  and  writing  of  such  papers,  of  which,  I  fear,  he  contemplated  a  use,  of 
which  he  left  her  in  utter  ignorance. 

The  broadest  view  of  the  effect  of  the  subsequent  conduct  and  correspondence  of  the 
parties  is  this.  It  is  not  the  conduct  or  the  correspondence  of  two  penone^  either  of  whom 
teaUy  thought  that  they  were  actually  married.  The  coriespondence  is,  indeed,  that  of 
persons  strongly  attached  to  one  another  as  lovers  under  an  engagement  to  marry ;  but 
it  is  nothing  more.  First  of  all,  there  was  no  concvhitm.  And  can  any  body  believe, 
that^  if  there  was  a  belief  of  actual  marriage,  this  would  not  have  taken  place  ?  If  the 
family  and  domestics  (according  to  the  record)  knew  and  understood  the  transaction  as 
a  marriage^  what  hindered  the  consummation  of  it  1  The  abandonment  of  this  part  of 
the  case,  independent  of  the  effect  which  it  might  have  had,  if  proved,  unhinges  in  my 
mind  the  whole  theory  of  the  case,  as  to  the  reality  of  a  present  consent  given  by  the 
mutual  declarations.  For  I  agree  with  the  Lord  Justice-Clerk  in  entertaining  the  most 
firm  belief,  that  the  averments  of  sexual  intercourse  put  into  the  record  are  utterly  false 
and  unfounded. 

It  is  impossible  for  me  now  to  trace  the  further  progress  of  the  intercourse  between 
the  parties  by  any  detailed  examination  of  the  letters ;  and  neither  do  I  think  it  neces- 
sary. I  have  not  the  least  doubt^  from  a  careful  study  of  the  whole  together,  that  these 
are  utterly  inconsistent  with  the  idea  of  either  of  the  parties  having  entertained  the 
serious  belief  that  there  was  an  actual  marriage.  But  I  must  observe,  with  reference  to 
the  part  of  Lord  Craigie's  opinion  quoted  by  Lord  Stowell,  that,  while  I  think  it  not 
necessary  to  solve  the  question  whether  the  effect  of  any  secret  intention  of  one  of  the 
parties  not  to  hold  a  solemn  contract  of  marriage  binding,  (though  I  agree  with  your 
Lordship  on  the  point,)  would  be  to  take  away  Uie  obligation  of  it,  I  should  think  it 
quite  enough  for  this  case,  that  if  this  pursuer  took  the  instrument^  knowing  perfectly 
well  thai  the  defender  did  not  understand  it  to  be  any  thing  more  than  an  engagement  de 
futurOy  it  will  not  remove  the  effect  of  such  clear  understanding  in  Tier,  that  the  pursuer 
may  lutve  had,  and  may  now  say  he  had,  a  secret  design  ultimately  to  allege  that  it  made 
a  marriage  [6221  by  private  consent.  That  would  be  against  all  principle.  And  I  am 
thoroughly  convinced  that  the  pursuer  knew  from  the  beginning,  that  the  defender  had 
no  belief  that  she  was  then  actually  married.  Yet,  after  all,  the  letters  of  the  pursuer 
are  really  as  strong  against  the  existence  of  a  marriage  as  those  of  the  defender  are. 

I  pass  over  the  circumstance,  that  the  pursuer  did  once  subscribe  his  name,  '*  Your 
affectionate  husband."  That  was  from  Edinburgh ;  and  I  believe  the  points  of  admira- 
tion to  be  of  his  own  making.  But  that  very  letter  is  not  the  letter  of  a  man  who  held 
himself  to  be  married.  It  has  throughout^  in  my  judgment^  a  very  different  character. 
But  it  is  the  single  example  of  such  a  thing.  Why  were  no  others  of  the  voluminous 
letters  before  us  so  signed  1  That  they  were  not,  demonstrates  that,  in  truth  and  reality, 
the  pursuer  meant  to  make  the  defender  take  it  as  a  piece  of  jocular  badinage. 

But  there  are  in  evidence  many  positive  statements  by  the  pursuer  inconsistent  with 
the  idea  of  existing  marriage.  At  one  time  he  threatened  that  he  would  ruin  the 
characters  both  of  the  defender  and  her  sister,  if  she  did  not  marry  hinL  At  another, 
he  threatened  mischief  to  himself,  if  she  did  not  marry  him.  At  a  late  period  he  writes, 
they  will  say — '*  Do  tell  us  when  you  are  to  be  married.''  My  reply  is — **  Never  unless 
my  father  acts  as  he  should  do."  And  again — **  When  is  the  nearest  time  you  would 
marry  me  when  all  is  arranged?"    At  an  earlier  period^ — " I  know  it  is  necessary  to 
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delay  a  little,  and  arrange  matters,  &c. ;  bat,  at  the  same  time,  must  confess,  that  my 
fevered  imagination  dwells  incessantly  on  the  accomplishment  of  my  wish  to  marry  my 
Mousey,  and  that  soon ;  delays,  we  are  told,  are  dangerous."  Then,  in  December  1839, 
he  tells  her,  that  if  she  should  see  certain  people,  "  I  never  would  see  you  more.  It  is 
painful  to  say  so,  but  I  never  will  unless  you  avoid  all  the  set"  "The  sooner  we  part 
the  better."     '^Do  go,  but  never  see  me  more  if  you  intend  to  mention  the  name  of 

either." 

Then  there  is  still  a  more  substantial  matter,  in  the  attempt  which  he  made  to 
induce  the  defender  to  state  a  falsehood,  in  what  has  been  called  the  show  letter  for  lus 
father,  that  the  declaration  had  been  made  in  order  to  deceive  her  guardians.  The 
defender  positively  denies  that  she  had  any  intention  to  deceive  her  guardians.  But 
the  very  attempt  to  get  her  to  make  such  a  statement,  implies  that  the  declaration  was 
not  understood  between  them  as  a  reality,  but  was  intended  for  some  special  purpose. 
Probably  she  had  told  the  truth  in  the  letter  which  she  had  before  written. 

The  defender's  statements,  on  the  other  hand,  are  manifold  and  explicit.  Jane 
swears  "that  she,  the  defender,  had  told  the  pursuer  before,  that  since  he  could  get 
nothing  done,  she  must  give  up  the  engagement ;  that  she  must  give  it  up,  unless  he 
got  a  settlement  made."  At  an  earlier  period  this  is  proved — "  When  the  pursuer  has 
urged  my  sister,  and  he  did  so  frequently,  to  get  Mr.  Burns  or  Mr.  Davidson,  minister 
of  Latheron,  to  marry  them  privately ;  and  said  that  after  they  were  married,  his  father 
would  do  every  thing  that  was  right,  my  sister  answered.  No— the  settlement  fiist^  the 
marriage  afterwards."  So  that  they  were  so  far  from  either  imagining  that  a  private 
marriage  had  been  constituted  by  the  writings,  that  [623]  he  himself  proposed  a  private 
celebration  ;  and  the  proposal  was  instantly  rejected.  And  look  at  the  many  expressions 
throughout  her  letters,  irreconcilable  with  the  idea  of  any  impression  of  existing 
marriage.  "  Were  I  to  lose  you,"  &c.  "  Whoever  you  marry,  I  hope  she  will  love 
you,"  &C.  In  the  same  letter — "  As  I  know  were  I  married  to  you,"  Sec  Again — *^Aa 
you  wish  our  engagement  broken  off."  "  Tou  wish  our  correspondence  to  cease."  *^  It 
is  now  nearly  a  year  since  I  have  quietly  put  up  with  your  weak  wavering  conduct,  but 
I  shall  do  so  no  longer ;  either  act  like  a  man,  or  I  shall  do  what  will  put  me  out  of 
your  power.  I  am  worn  out  with  the  whole  affair,  and  heartily  wish  I  had  taken  my 
friend's  advice,  and  never  entered  into  any  engagement  with  you,  or  any  thing  of  the 
kind." 

Then,  in  January  1841,  she  reproaches  him  with  '*  trying  to  establish  as  binding 
that  which  was  only  done  in  jest,  or  to  please  you,  and  which  you  know  I  never  will 
aUow." 

These  and  innumerable  other  passages  in  the  correspondence  demonstrate  to  my  con- 
viction the  utter  impossibility  of  its  having  been  intended  or  understood  by  the  partiei^ 
or  either  of  them,  that  at  the  time  when  the  declarations  were  written,  they  were  indeed 
contracting  the  sacred  relation  of  husband  and  wife  from  that  moment.  All  their 
conduct  during  nearly  two  years  which  followed  demonstrates  the  reverse. 

The  matter  came  to  a  point,  when  the  pursuer  first  presented  to  the  defender  the 
idea  of  her  not  being  at  liberty,  and  of  his  power  to  compel  her  to  be  his  wife  against 
her  will.  The  unfeigned  indignation  and  defiance  which  then  burst  from  her,  carry  with 
them  the  most  convincing  evidence  of  the  reality  of  her  profession  of  her  previous 
belief.  The  two  very  sensible  and  feeling  letters  of  the  7th  and  14th  October  1840, 
are  very  striking.  Doubts  have  been  expressed,  whether  they  are  of  her  own  composi- 
tion. I  know  not  We  have  been  assured  that  they  are.  They  are  undoubtedly  in 
her  own  handwriting.  And  all  I  shall  say  is,  that  written  in  such  circumstances  as 
they  were,  if  they  expressed  her  own  sentiments,  they  do  equal  honour  to  her  unde^ 
standing  and  her  heart. 

But  after  the  rupture  took  place,  she  demanded  back  the  contract  and  the  dedan- 
tion.  What  was  the  consequence?  Miss  Jane  Sinclair  explains,  that  at  last  the 
pursuer  seemed  to  come  round  to  the  defender's  own  terms — ^promised  to  give  up  the 
papers — to  delay  the  marriage  for  two  years,  and  to  settle  at  his  profession.  And  so  a 
hollow  reconciliation,  as  Miss  Sinclair  calls  it^  took  place,  to  her  astonishment  It  is 
not  in  my  judgment  against  the  defender,  that  she  was  moved  by  the  pursuer^s  earnest 
solicitations.  It  must  be  remembered,  that  there  is  no  doubt  that  tiie  defender  was 
strongly  attached  to  the  pursuer.     By  such  promises  and  professions,  the  pursuer  drew 


Vm.  t)mdo^  LOOKYEK  t;.    SiKCLAm.  629 

her  into  a  further  correspondence,  till  at  last  it  was  found  that  all  was  hollow ;  the 
defender's  eyes  were  opened  to  the  delusion ;  and  then  this  action  was  the  result. 

Lord  Cookbuen. — I  agree  with  your  Loidships ;  and  after  the  expositions  that  have 
been  given,  I  think  it  unnecessary  to  go  into  any  details.  • 

The  real  merits  of  the  cause  have  been  buried  under  such  an  useless,  irrelevant, 
and  offensiye  mass  of  matter,  that  I  am  glad  that  the  Court  is  not  in  the  least  respon- 
sible for  any  part  of  its  introduction.  It  is  to  be  ascribed  solely  to  the  pursuer ;  to 
tolerate  whose  proceedings  was  thought  by  the  defender  to  do  less  ix\jury  to  her  than 
to  correct  them. 

[624]  When  winnowed  from  this  chaff,  the  case  is  the  clearest,  and  the  shortest  of 
the  kind  that  has  perhaps  ever  occurred. 

The  action  is  laid  solely  on  the  interchanged  missives.  The  statement  in  the 
summons  is,  that  "  the  said  acknowledgments  were  interchanged  with  the  solemn  and 
serious  intention  of  constituting  marriage;  and  marriage  was  thereby  fvlly  camiituied" 
And  there  can  be  no  doubt  that  these  writings,  if  proved  to  have  been  seriously  and 
solemnly  intended  for  this  purpose,  do  express  a  mutual  matrimonial  consent,  which 
might  be  sufficient  to  constitute  the  relation  of  husband  and  wife.  But  it  is  equally 
certain  that  no  writing,  and  indeed  that  nothing  whatever,  wUl  constitute  marriage  by 
the  law  of  Scotland,  unless  there  was  at  the  time  a  present  and  real  consent  to  marry. 
Now  the  defender  says  that  no  such  consent  was  meant  to  be  given,  or  was  understood 
to  be  expressed,  by  these  lines.  And  if  this  be  the  fact,  the  parsuer,  even  according  to 
his  own  principle,  does  not,  and  can  not,  maintain  that  the  mere  form  and  show  of  these 
writings  creates  the  conjugal  relation.  The  matter,  therefore,  resolves  mainly  into  the 
truth  or  the  falsehood  of  this  defence. 

I  consider  it  as  quite  clearly  well  founded.  Whether  we  look  at  what  took  place 
before  the  interchange  of  these  writings,  or  at  the  time^  or  afterwards^  it  seems  to  me  to 
be  absolutely  certain,  and  perfectly  clear,  that  no  marriage  was  intended,  or  believed  to 
have  taken  place.  This  would,  indeed,  have  been  inconsistent  with  the  true  views  and 
prospects  of  both  parties.  There  certainly  seems  to  have  been  a  sort  of  unsteady, 
desultory  affection,  which,  under  favourable  circumstances,  might  have  settled  into  some- 
thing decided  and  practical  But  this,  at  the  date  of  these  writings,  was  impossible ; 
for  he  had  nothing,  and  all  the  advance  that  could  be  made  was  to  agree  that  there 
should  be  a  marriage  at  some  future  and  uncertain  time,  provided  his  father  would 
concur  in  proper  settlements.  A  present  and  actual  marriage,  as  at  the  date  of  these 
writings,  was  not  meant  by  either  of  them. 

If  it  had,  the  usual  consequences  of  marriage — one  particularly — would  have  taken 
place.  But  they,  and  it,  did  not  take  place.  The  pursuer,  after  setting  forth  the  fact 
which,  in  the  case  of  a  presently  sincere  couple,  whose  minds  are  made  up,  is  the  best 
and  the  most  usual  evidence  of  conjugal  consent^  has  abandoned  it  This  abandonment 
deprives  his  cause  of  the  most  material  foundation  that  any  action  of  the  kind  can  have. 
And  instead  of  its  being  supplied  by  other  unequivocal  conduct,  the  whole  subsequent 
history  of  the  parties  demonstrates  that  neither  of  them  ever  forgot  that  the  lines  at 
Thurso,  if  not  a  piece  of  mere  levity,  had  never  been  intended  for  more  than  to  move 
his  father.  Neitiier  ever  &ncied  himself  or  herself  to  be  actually  and  already  married. 
Their  language  and  conduct  imply,  that  each  thought  each  and  the  other  free ;  and  they 
repeatedly  declare  this  to  be  the  fact  Not  free  of  wishes,  and  hopes,  and  speculations, 
and  the  entanglement  of  a  conditional  engagement — but  free  of  completed,  very  marriage. 

I  am  not  aware  that  there  is  a  single  sentence  of  the  parole  evidence  which  is  not 
hostile  to  the  idea  of  actually  constituted  marriage.  Out  of  an  unusually  large  mass  of 
unusually  strange  epistles,  the  pursuer  thinks  that  he  has  been  able  to  pick  two  or  three 
passages  or  words,  which  denote  a  matrimonial  consciousness.  The  only  wonder  is,  how 
he  has  been  able  to  detect  so  few.  Their  paucity,  feebleness,  and  facility  of  being 
explained,  is  conclusive  against  his  view  of  the  written  [626]  evidence.  If  there  had 
been  a  genuine  consciousness  of  marriage,  the  whole  character  of  the  correspondence, 
and  of  the  incidents  it  details,  would  have  been  nearly  the  reverse  of  what  it  is.  In 
shorty  every  expression,  and  every  occurrence,  is  clear  and  intelligible,  on  the  supposition 
of  there  having  been  a  conditional  engagement,  which  turned  out  impracticable.  Every 
thing  is  irreconcilable  and  absurd,  on  the  supposition  of  there  having  been  an  understood 
marriage. 

The  result  is,  that  he  has  no  well-founded  action  against  her,  and  no  one  could  have 
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a  more  triumphant  defence  against  any  action  than  he  would  have  had,  if  she  had  raised 
a  declarator  of  marriage  against  him. 

LoBD  Medwtn. — ^As  I  did  not  anticipate  in  this  case  any  difference  of  opinion  on 
the  Bench,  conceiying  that  it  really  does  not  admit  of  two  opinions,  and  heing  satisfied 
that  the  circumstances  of  the  case,  as  well  as  the  law  which  has  heen  pleaded  by  Uie 
pursuer,  would  be  amply  examined  and  discussed  by  your  Lordships,  I  have  not  thought 
it  necessary  to  prepare  any  detailed  opinion  in  it,  and  it  is  only  on  account  of  the  impor- 
tance of  the  case  itself  to  the  parties,  and  the  anxiety  with  which  it  has  been  pleaded, 
that  I  am  induced  to  say  any  thing  in  it  at  alL     But  I  shall  be  very  brief,  more  especi- 
ally after  the  opinions  delivered  by  your  Lordships.     In  a  declarator  of  marriage,  wheie 
nothing  is  shown  of  a  matrimonial  character  except  the  exchange  of  a  written  acknow- 
ledgment of  marriage,  and  when  the  defender  denies  that  it  was  done  with  a  serioiifl 
purpose  of  marriage  de  preseniif  borne  out  as  this  seems  to  be  by  the  conduct  of  the 
parties,  I  am  very  clearly  of  opinion  that  the  pursuer,  as  the  party  suing,  is  bound  to 
establish  his  assertion  that  it  was  so,  although  no  doubt  the  defender  also  has  an  interest, 
and  must  endeavour  to  show  the  true  object  of  the  parties  at  the  time ;  and  further,  I 
hold  that  it  is  perfectly  competent  to  resort  to  parole  evidence  to  ascertain  the  tnie 
purpose,  and  whether  there  was  matrimonial  consent  or  not  at  the  time,  as  was  held  in 
many  cases,  and  especially  in  the  case  of  MKslregor  v.  Jollie.    But  I  think  the  defender 
in  the  present  case  needs  no  ud  from  witnesses ;  the  pursuer  himself  has  adduced  no 
such  proof,  and  what  he  derives  on  cross-interrogation  from  the  witnesses  of  the  defender 
is  nothing  in  his  favour ;  and  I  am  of  opinion  that  the  subsequent  correspondence  of 
the  parties,  affording  evidence  of  their  views  and  their  future  conduct,  abundantly  shows 
that  these  writings  were  not  at  the  time  understood  by  either  party  to  constitute  the 
relation  of  husband  and  wife.     I  have  no  intention  of  analysing  this  very  strange,  and 
lengthened,  and  rambling  correspondence ;  but  I  may  say  that  there  is  not  a  sentence 
throughout  the  whole,  prior  to  November  1840,  which  implies  any  thing  more  than  an 
engagement,  and  intention  to  complete  this  by  marriage  at  some  future  time  on  proper 
settlement  being  made  by  the  pursuer's  father.     The  acknowledgments  are  in  August 
1839.     We  have  a  letter  from  the  pursuer  to  the  defender,  30th  December  1839,  in 
which  he  asks,  "  When  is  the  nearest  time  you  would  marry  me  when  all  is  arranged!'' 
In  the  letters  of  11th  January  and  17th  February  1840,  the  defender  speaks,  without 
objection  on  his  part^  in  the  one  "  of  our  engagement,"  and  in  the  other  she  acquiesces 
in  his  wish  to  have  it  broken  off.     On  1st  March  1840,  she  says,  *'  I  simply  ask't,  were 
I  married  to  you,  what  we  were  to  live  on  ? "    Further,  "  I  am  not  sorry  you  have  broke 
off  our  engagement;"  and  adds,  "Whoever  you  marry,  I  hope  she  will  love  you  as 
sincerely  as  I  have  done." 

Again,  further  on,  in  October  1840,  she  says,  <*Were  I  even  married  to  you— 
[626]  were  I  your  wife ; "  and  so  strongly  did  she  resent  the  claim  he  now  put  forward, 
founded  on  the  contract  and  the  marriage-lines,  that  she  says  she  would  sooner  beg  her 
bread  from  door  to  door  than  ally  hersdbf  to  him. 

It  was  only  after  he  got  an  opinion  from  counsel,  on  his  own  representation  of  the 
facts  regarding  them,  that  these  writings  constituted  marriage^  that  he  seems  ever  to 
have  made  any  such  assertion  as  he  does,  23d  November  1840.  But  as  he  knew  well 
the  object  and  purpose  of  these  writings,  he  clearly  felt  that^  however  he  might  repre- 
sent their  import  to  others,  they  could  not  bear  him  out  in  his  correspondence  with  the 
defender ;  for  when  she,  at  a  subsequent  period,  20th  January  1841,  says, ''  were  I  your 
wife,"  and,  3d  February  1841,  "  before  I  marry  you,"  I  do  not  see  the  pursuer  in  reply 
reminding  her  that  she  was  already  his  wife — already  married  to  him ;  but,  on  the 
contrary,  his  letter  of  22d  January  1841  clearly  implies  that  they  were  not  then  married ; 
although  he  talks  strangely  a  few  days  afterwards  about  getting  a  divorce  from  her.  But 
here,  too,  I  cannot  believe  that  the  pursuer  supposed  them  truly  married  peraoos, 
although  he  may  have  had  some  strange  notions  that  the  written  acknowledgments 
required  some  judicial  form  to  put  them  out  of  the  way ;  for  having  lived  so  long  among 
us  with  matrimonial  views,  he  could  not  be  so  ignorant  of  our  law  as  to  suppose  that  a 
change  of  affection  or  intention  is  a  foundation  with  us  for  a  divorce,  however  easily 
marriage  may  be  contracted  in  Scotland. 

I  will  only  add  this,  that  I  feel  great  satisfaction  in  thinking  that  I  find  nothing  in 
this  case  that  calls  upon  me  to  pronounce  these  parties  married  persons ;  and  that  I  am 
not  compelled  to  consign  the  interests  and  the  happiness  of  this  young  lady  to  one  who 
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could  make  such  a  veiy  circumstantial  statement  on  the  record  as  he  has  done  in  Article 
16th,  which,  as  it  was  admitted  at  the  bar,  was  not  now  any  part  of  the  pursuer's  case ; 
and,  therefore,  I  assume  it^  with  the  most  perfect  conviction  in  my  own  mind,  that  the 
statement  was  put  on  record  without  the  slightest  foundation  in  fact,  while  it  must  have 
been  perfectly  known  to  the  pursuer  at  the  time  he  made  it  to  be  so.  These  imputations 
might  have  had  the  eflfect  of  degrading  and  dishonouring  this  much  injured  young  lady 
in  the  eyes  of  her  friends  and  of  the  public,  but  must  now  recoil  with  tenfold  infamy 
on  her  base  and  unmanly  calumniator. 

The  Court  then  pronounced  this  interlocutor: — *'Find  that  the  pursuer,  by  his 
counsel  at  the  bar,  cQd  not  insist  in  the  prayer  of  his  reclaiming  note,  in  so  far  as  it 
prays  for  an  alteration  of  any  of  the  other  findings  in  the  interlocutor  of  the  Lord 
Ordinary  than  those  on  the  merits  of  the  declarator,  and  therefore  to  that  extent  refuse 
the  prayer  of  the  reclaiming  note :  Find  that,  in  stating  his  case  on  the  merits  of  the 
declarator,  the  pursuer,  by  his  counsel  at  the  bar,  expressly  admitted  that  he  did  not 
now  insist,  as  any  part  of  his  case  in  the  averment,  that  consummation  of  the  alleged 
marriage  between  him  and  the  defender  by  conjugal  intercourse  had  ever  taken  pl»ce, 
and  that  he  did  not  mean  to  represent  any  part  of  the  proof  as  intended  to  prove  the 
same,  even  indirectly :  And  further,  find  that  the  pursuer,  by  his  counsel  at  the  bar, 
stated  that  he  did  not  insist  as  any  part  of  his  case  in  the  averment,  that  the  alleged 
marriage  had  been  made  known  to  any  of  the  relations  or  domestics  of  the  defender ; 
and,  therefore,  on  the  merits  of  the  declarator,  refuse  the  prayer  of  the  reclaiming  note, 
and  adhere  [627]  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and  of  new 
assoilzie  the  defender  from  the  whole  conclusions  of  the  libel,  and  decern:  Find 
additional  expenses  due,  &c.  The  Lords  further  think  fit  to  declare,  that  in  taking  no 
notice  of  the  irrelevancy  of  many  parts  of  this  proof,  they  are  influeuced  solely  by  the 
fact,  that  the  defender  has  not  distinctly  brought  before  them  any  of  the  objections  to 
parts  of  the  same  stated  to  the  commissioner  or  Lord  Ordinary,  and,  in  order  to  avoid 
delay,  did  not  object  before  the  commissioner  to  many  parts  of  the  evidence ;  but  the 
Lords  further  think  fit  to  declare,  that  while  they  are  aware  of  the  difficulties  in  which 
the  Sheriff  examinator  was  placed  in  this  case  by  the  conduct  of  the  pursuer  and  his 
agent,  and  by  the  course  which  the  advisers  of  the  defender  adopted  as  the  best  for  her 
interest,  and  do  not  mean  in  any  degree  to  imply  any  censure  whatever  on  the  said 
Sheriff  examinator,  they  regard  that  ^e  leading  duty  of  the  Sheriff  examinator,  in  such 
cases,  is  to  preserve  the  character  of  the  records  of  Court,  by  excluding  impertinent  and 
offensive  matter  wholly  irrelevant  to  the  cause — to  protect  the  witnesses  from  intimida- 
tion and  insult — to  prevent  judicial  examinations  being  made^  as  in  this  case,  the  source 
of  grievous  oppression — and  firmly  to  check  all  attempts  to  protract  the  examinations  in 
point  of  time  to  an  extent  which  forms  a  great  abuse,  and  a  most  severe  burden  in 
point  of  expense." 

[Ct  Stewart  v.  Menzies,  2  Bob.  592 ;  Longumth  v.  Tdvertan,  1  M.  161,  165.] 


No.  79.  VUL  Dimlop  627.    5  Maxx$h  1846.    let  Div. 

John  Fleming  and  Others,  (Owners,)  Pursuers. — BtUherfurd — Neaves. 
Abchibald  Smith  and  Others,  (Underwriters,)  Defenders. — Maitlcmd — Penney. 

Insurance  {Marine). — ^An  insured  ship  having  been  so  damaged  by  the  perils  of  the  sea, 
that  the  expense  of  repairing  was  greater  than  the  market  value  of  the  ship  when 
repaired, — Circumstances  in  which  held,  that  though  a  total  loss  had  occurred  under 
the  policy,  the  owners  were  barred  from  recovering  as  for  a  total  loss,  in  respect  they 
were  bound  and  failed  to  abandon  the  ship  in  due  time  to  the  underwriters,  and  also 
that  they  elected  to  treat  the  ship  as  partial. 

Archibald  Smith  and  Others  of  Glasgow  underwrote  the  ship  *<  William  Nicol "  of 
that  port  for  L.5800,  for  twelve  months  from  18th  August  1841,  "  in  port,  and  at  sea 
in  all  places,  lawful  services  and  trades  whatsoever  and  wheresoever."  The  ship  was 
valued  in  the  policy  at  L.6000.     On  31st  May  or  1st  June  1842,  the  ship  was  wrecked 
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upon  a  reef  of  rocks  off  the  Mauritius,  where  she  was  making  for  safety,  having  pie- 

yiously  been  much  disabled  by  a  storm.     She  was  floated  off  the  same  day,  and  towed 

into  Port  Louis.     On  5th  June,  the  captain  (Elder)  [628]  addressed  a  letter  to  the 

owners  at  Glasgow,  detailing  the  injury  done  to  the  ship,  so  far  as  ascertained.    This 

letter  concluded — "  The  ship  must  be  hove  down  here  to  see  if  there  is  any  thing  wrong. 

And  if  it  should  be  for  your  interest  to  condemn  the  ship,  if  the  repair  should  amount 

to  so  much  as  to  make  your  one-third  part  of  the  insurance,  which  you  will  have  to  pay 

very  heavy,  I  shall  certainly  do  so,  as  the  L.6000  she  is  insured  for  I  believe  is  moie 

than  her  value ;  but^  before  I  can  do  this,  we  must  have  tenders  in  to  see  that  the 

underwriters  will  save  by  selling  the  ship  as  she  is,  than  laying  out  so  much  money  on 

her.     I  have  consigned  the  ship  to  Messrs.  Hunter  and  Arbuthnot^  who  are  Lloyd's 

agents,  and  who  are  accustomed  to  all  the  forms.     There  is  one  thing,  however,  I  must 

also  state — the  rigging  was  entirely  done,  fore  and  aft,  eight  years  was  a  long  time  for 

it  to  be  over  the  mast-heads.     I  mentioned  this  to  you  when  I  joined  the '  WUliam 

'  Nicol.'    The  masts  were  far  from  sound,  and  the  sails,  from  the  heavy  weather  we 

experienced  going  out  to  Australia,  entirely  worn  out,  so  that  if  we  had  gone  to  Bombay 

we  would  have  required  to  have  coppered  her,  a  new  suit  of  sails,  and  perhaps  rigging, 

which  must  have  fallen  very  heavy  on  you  alone.     And  I  think  if  you  come  on  Scott 

and  Sons  for  their  share  of  the  yellow  metal,  having  given  way  before  the  two  years  were 

expired,  of  which  I  shall  send  you  certificates ;  and  upon  the  insurance  for  the  rest,  j(m 

may  by  this  save  your  expense  of  one-third ;  and  if  the  amount  of  repairs,  by  paying 

for  your  share  of  one-third,  being  new  for  old,  come  to  under  a  L.1000, 1  think  it  might 

be  for  your  advantage  to  repair  her,  as  the  vessel  will,  on  leaving  this,  be  as  good  as 

new.     There  is  no  yellow  metal ;  I  am,  therefore,  obliged  to  copper  her,  which  would 

l{ust  out  all  her  first  letter.    Whatever  I  may  do,  I  shall  act  accordingly  to  the  best  for 

your  interest.     It  was  clearly  an  act  of  Almighty  God,  which  no  human  arm  could  help 

or  avoid.     And  if  the  ship  is  repaired,  I  would  hope  that  we  may  get  a  freight  from 

here  to  any  where  that  wUl  pay.     In  about  six  weeks  there  is  a  regiment  to  leave  here 

for  Bombay  or  China,  and,  if  so,  I  am  sure  we  shall  get  it — Mr.  Arbuthnot  being  married 

to  a  daughter  of  the  commander-in-chief.     This  would  pay  your  share  of  the  loss.    If, 

from  late  accounts  from  Bombay,  things  are  still  so  low,  it  would  perhaps  be  better  not 

to  go  there,  if  freight  can  be  obtained  elsewhere.     This  must  all  depend  on  circumstances, 

of  which  you  will  be  duly  apprised."     On  the  9th  June,  the  captain  again  wrote  to  the 

owners  in  these  terms : — "  I  have  taken  in  estimates,  and  am  going  to  heave  the  ship 

down  on  Tuesday  first,  and  get  new  masts  in  her ;  for  doing  so,  cauU:ed  from  copper  to 

waterway  seam,  the  use  of  the  hulk,  with  every  necessary  faulds,  &c.,  for  250  dollar»— 

L.50  sterling,  which  is  extremely  moderate,  so  that  I  shall  be  able  to  report  to  you  every 

thing,  end  of  next  week.     I  am  at  this  moment  discharging  the  coals  into  H.M.S. 

Driver,  who  came  in  here  yesterday,  and  will  be  aU  out  to-  [629]  -morrow  by  mid-day, 

as  they  are  taking  them  away  very  fast     I  have  been  also  down  to  the  wreck  of  the 

Mary  Thomson,  to  examine  her  spars,  taking  the  carpenter  along  with  me.    They  an 

all  new,  with  the  iron  work  on  them,  and  in  fine  condition ;  they  are  also  the  exact  size 

of  my  own,  both  yards  and  masts,  so  that  I  shall  meet  with  quick  despatch.    This  is 

very  fortunate,  and  I  should  fain  hope  that  the  evil  anticipated  may  turn  out  for  your 

benefit.     We  could  not  have  made  money  at  any  rate,  with  the  present  rate  of  freight 

from  Bombay."    The  owners  received  both  of  these  letters  on  5th  September,  along 

with  a  letter  from  Hunter,  Arbuthnot,  and  Co.,  merchants,  Mauritius,  dated  10th  Jane, 

in  these  terms : — ''Captain  Elder  has  put  the  management  of  his  vessel  into  our  hands, 

and  every  possible  attention  shall  be  paid  to  the  interests  of  all  parties  concerned.    The 

cargo  is  at  present  in  the  course  of  being  discharged,  preparatory  to  having  the  vefflel 

hove  down,  and  as  soon  as  the  exact  extent  of  the  damage  is  ascertained,  we  shall  receive 

tenders  for  the  necessary  repairs,  and  have  them  carried  into  effect  as  expeditioasly  as 

possible.     We  shall  keep  you  regularly  advised  of  the  progress  we  make." 

On  5th  July,  the  Captain  again  wrote  the  owners.     This  letter  was  as  follows  :— 

''  We  have  hove  the  ship  down  on  both  sides,  and  found  the  damage  she  has  sus- 
tained trifling.  Part  of  the  false  keel  is  away,  and  the  larboard  streak-plank,  on  the 
larboard  side,  broke  a  little.  I  have  also,  since  then,  taken  in  tenders  from  the  different 
carpenters,  and  find  Messrs.  Piston  and  Co.  the  lowest,  being  8500  dollars,  for  furnish- 
ing to  the  extent  of  300  sheets  of  copper,  expenses  of  heaving  down,  finishing  all  of 
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the  bottom  deck-work,  mast,  yards,  fitted  with  iron-work,  complete  for  the  above  sam. 
Tenders  for  rope,  the  lowest  being  15  dollars  per  cwt. ;  sails  2s.  5d.  per  yard,  with  all 
findings.  The  expense  of  these  two  tenders  will  amount  to  about  L.1200;  together 
with  ^e  other,  will  make  about  L.3000.  Now,  the  ship  being  insured  for  L.6000,  the 
loss  to  the  insurers  would  have  been  too  great  for  abandonment,  and  on  that  account  it 
could  not  have  been  effected  at  any  consideration. 

**  For  your  interest,  I  must  raise  money  on  bottomry.  If  I  was  to  draw  on  your  house 
for  the  repairs,  and  the  documents,  perhaps,  not  have  come  to  hand,  or  the  time  that 
elapses  ere  the  insurance  makes  up  their  part  of  the  loss,  it  might  not,  perhaps,  be 
advantageous  to  do  so.  I  have  already  advertised  for  money,  payable  in  England,  on 
bottomry,  in  prosecution  of  my  voyage  to  Bombay,  to  be  paid  on  my  return  home,  but 
have  not  succeeded  as  yet.  The  merchants  here  do  not  like  to  take  bottomry  on  a  ship 
that  has  to  go  to  another  port ;  beside,  when  the  bottomry  is  payable,  the  risk  being  so 
great,  I  would  have  no  difficulty  in  getting  it  were  I  to  go  home  direct,  and  I  think  it 
will  be  more  advantageous  to  do  so.  Messrs.  Hunter  and  Go.  say  that  they  will  send 
their  [630]  sugars  by  me  at  the  rate  of  freights  when  the  sugar  season  commences — say 
in  about  six  weeks.  By  that  time  I  shall  be  all  ready  for  sea.  The  accounts  from  India 
are  very  disheartening ;  freight  is  not  to  be  had  but  at  a  very  low  figure,  and  which 
would  occasion  a  loss  to  the  shipowner.  If  I  can  make  from  here  L.2500  to  L.3000 
freight  direct  home,  it  will,  I  think,  be  certainly  best  for  your  interest  I  wrote  Messrs. 
William  Nicol  and  Go.  on  my  arrival  here,  with  instructions  to  write  me  immediately 
on  receipt  via  Galcutta,  an  answer  to  which  I  shall  shortly  expect,  and  which  will  guide 
me  in  my  future  operations. 

*'  The  ship,  as  I  said  before  in  my  last,  certainly  required  a  great  outfit  in  regard  to 
rigging,  &c. ;  and,  I  can  assure  you,  when  the  stumps  of  the  lower  masts  were  taken 
out,  they  were  found  to  be  very  much  decayed,  so  that,  I  think,  this  affair  happening 
in  the  manner  it  did,  will  not  hurt  your  interest,  except  in  the  loss  of  time,  and  that,  by 
all  accounts,  would  have  been  a  loss  at  any  rate. 

"  To-day  I  saw  a  letter  from  Galcutta,  that  came  in  a  ship  that  arrived  to-day ; 
freights  are  quoted  at  L.2,  10s.  to  L.2,  15s.  ;  and  there  were  there  (at  Galcutta)  no  less 
than  140,000  tons  of  shipping.  Bombay,  I  believe,  is  still  as  bad.  I  have  found  the 
yellow  metal  to  be  greatly  decayed,  indeed ;  it  gave  way  through  bad  stuff ;  there  are 
no  less  than  200  sheets  of  it  off,  merely  from  its  bad  quality.  Now,  this  is  to  be  put  in 
the  protest  as  rubbed  off  by  the  wreck,  and  insurers  will  pay  their  portion ;  as  also 
Messrs.  Scott  and  Sons  must  also  pay  their  share. 

*'  Copper  is  most  expensive  here — 28.  per  lb.  English — and  there  is  no  copper  in 
the  place. 

'*  There  are  a  great  many  ships  have  come  in  here  since  I  arrived,  leaky,  and  must 
discharge — to  the  number  of  eight.  Some  of  them,  I  doubt,  will  be  abandoned,  from 
the  expense  of  repairs  being  so  heavy.  The  Jupiter  of  Glasgow  is  one  among  them  ; 
she  is  discharging  her  cargo  just  now,  consisting  of  wood. 

"  I  have  delayed  writing  you  for  some  time,  as  I  had  nothing  to  inform  you  until 
we  had  hove  the  ship  down,  and  had  the  surveyor's  report.  Things  go  on  so  slowly 
here,  but  now  since  every  thing  has  been  ascertained,  and  the  ship  to  be  repaired,  I 
shall  keep  you  always  advised  of  our  progress.'' 

Various  other  letters  were  written  to  the  owners  by  the  captain  and  Hunter  and  Co., 
detailing  the  progress  made  in  the  repairing  the  ship,  and  advising  about  the  most 
profitable  kind  of  freight  and  voyage  after  it  was  completed.  These  were  received  by 
the  owners  in  the  course  of  November,  January,  and  March.  The  only  letter  which  the 
owners  appeared  to  have  written  to  the  Mauritius  about  the  matter,  was  one  to  Hunter 
and  Co.,  dated  3d  December,  in  the  foUowiug  terms : — 

''  We  take  advantage  of  the  overland  mail  to  India  to  acknowledge  [631]  receipt  of 
your  favours  of  10th  and  18th  June,  16th  July,  and  18th  August 

*'We  observe  the  general  measures  adopted  for  the  refit  of  the  ship  'William 
'  Nicol,'  which  we  hope  may  turn  out  to  have  been  the  best  in  the  unfortunate  circum- 
stances in  which  she  was  placed ;  but  in  the  absence  of  any  past  experience,  on  our 
part,  of  the  usages  of  your  port  in  such  cases,  we  are  rather  startled  at  the  apparent 
necessity  of  a  bottomry  bond  being  had  recourse  to,  and  to  so  large  an  amount ;  but 
this  may  be  a  misapprehension  on  our  part,  which  the  communication  of  particulars 
hereafter  may  clear  up. 
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**  We  notice  the  obstacle  stated  by  you  to  the  pioeecatioQ  of  her  voyage  via  India, 
and  feel  obliged  by  your  offer  to  Captain  Elder  of  a  caigo  of  sugar,  at  the  first  of  the 
season,  for  England  direct ;  and  should  it  have  been  decided  upon  to  follow  this  coone, 
we  hope  the  rate  of  freight  will  prove  such  as  to  compensate,  in  some  measure,  for  the 
loss  which  must  necessarily  accrue  from  the  heavy  expense  connected  with  her  repairs." 

The  ship  sailed  from  the  Mauritius  in  the  end  of  December  with  a  cargo  of  sugar 
for  London.  On  28th  February  the  owners  effected  an  insurance  in  this  country  upon 
the  homeward  freight  of  L.12()0,  for  themselves,  and  those  to  whom  the  same  might 
pertain,  in  whole  or  in  part  The  ship  arrived  in  London  on  27th  March,  burdened 
with  a  bond  of  bottomry  in  favour  of  Hunter  and  Co.  for  L.5382,  for  "  the  amount  of 
the  costs  of  the  repairs  and  proper  disbursements  and  charges  relative  thereto,  and  the 
disbursement  for  victualling  the  ship  up  to  its  departure  from  Port  Louis,  also  commis- 
sion for  procuring  freight  and  for  agency."  On  arrival  in  the  Thames,  the  captain 
received  a  letter  from  the  owners,  dated  23d  March,  requiring  the  particulars  of  which 
the  claim  upon  the  ship  was  made  up,  "  seeing  that  the  amount  claimed  against  the  ship 
for  repairs  is  greatly  above  her  present  vsdue  in  the  market,"  and  intimating  their 
intention  **  to  consult  counsel  whether  we  cannot  yet  abandon,  or  refuse  to  teJce  the 
vessel." 

The  ship  was  taken  possession  of  by  the  correspondents  of  Hunter  and  Co.,  and  sold 
under  the  bond  of  bottomry  for  L.2780.  The  amount  of  the  homeward  freight  (L800) 
was  also  appropriated  by  them.  On  30th  March  the  owners  intimated  an  abandonment  of 
the  ship  to  the  undetwriters,  and  claimed  as  for  a  total  loss.  The  underwriters  refused  to 
accept  of  the  abandonment,  or  satisfy  the  claim,  but  intimated  their  readiness  to  settle 
upon  the  footing  of  a  partial  loss. 

The  owners  then  raised  action  against  the  underwriters  for  the  whole  sum  in  the 
policy,  upon  the  ground  that  a  total  loss  had  occurred. 

The  underwriters  pleaded  in  defence ; — 

1.  That  the  damage  done  to  the  ship  had  not  been  such  as  to  amount  in  law  to  a 
total  loss.  2.  That,  assuming  a  total  loss,  immediate  aban-  [632]  -donment,  at  least  as 
soon  as  the  owners  were  made  aware  of  the  nature  and  extent  of  the  damage  done  to 
the  ship,  was  necessary  in  order  to  entitle  them  to  recover  under  the  policy  on  that 
footing,  and  such  abandonment  had  not  been  made.  3.  The  pursuers,  in  the  circum- 
stances, must  be  held  to  have  elected  to  treat  the  case  as  one  of  partial  loss,  in  respect, 
1st,  that  the  master  of  the  ship  must  be  held  in  law  to  have  acted  as  their  agent  in 
electing  to  repair  the  ship  instead  of  abandoning ;  and  2d,  that  upon  receiving  from 
him  a  full  detail  of  the  damage  done  to  the  ship,  and  the  probable  cost  of  repair,  the 
pursuers  made  no  communication  to  the  defenders  on  the  subject. 

The  pursuers  answered ; — 

1.  That  a  constructive  total  loss  had  occurred,  in  respect  the  damage  done  to  the 
ship  was  such  that  the  cost  of  repairing  exceeded  the  market  value  of  the  ship  when 
repaired.  2.  That  abandoiunent  was  not  necessary  in  order  to  found  a  claim  for  a  total 
loss,  though  it  was  a  necessary  consequence  of  such  a  claim.  3.  The  pursuers  had 
abandoned  and  claimed  as  for  a  total  loss  as  soon  as  they  were  fully  and  certainly  aware 
of  the  state  of  matters.  The  master  of  a  ship  in  a  foreign  port  acted  for  all  concerned 
— the  underwriters  as  well  as  the  owners — and  consequently  the  conduct  of  the  master 
here  in  repairing  the  ship  must  be  held  to  have  been  for  the  benefit  of  the  defenders  as 
well  as  the  pursuers,  and  did  not  bind  the  latter  to  settle  upon  the  footing  of  a  partial, 
if  the  injury  done  to  the  vessel  justified  a  claim  for  a  total  loss. 

The  following  issue,  which  was  prefaced  by  an  admission  of  the  policy,  was  sent  to 
trial: — 

**  Whether,  about  the  months  of  May  and  June  1842,  or  one  or  other  of  the  said 
months,  and  within  the  said  period  stated  in  the  policy,  the  said  vessel  was  totally  lost ; 
and  whether  the  defenders  are,  under  the  said  policy,  indebted  and  resting-owing  to  the 
pursuers  in  the  foresaid  sums  attached  to  their  names  in  the  said  policy  respectively, 
with  interest  thereon  as  libelled,  or  any  part  thereof." 

The  case  was  tried  before  the  Lord  President  at  the  sittings  in  July  1845,  when 
the  jury  returned  a  verdict  for  the  pursuers,  '*  with  leave  to  the  defenders  to  move  the 
Court  to  enter  a  verdict  for  the  defenders,  if  the  Court  shall  dedde  in  their  favour  on 
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the  following  pointsB,  viz. — ^Whether  the  puisaers  are  barred  from  recovering,  as  for  a 
total  loss,  in  consequence  of  abandonment  having  been  necessary,  and  not  having  been 
made  in  due  time,  or  of  the  pursuers  having  elected  to  treat  the  case  as  one  of  partial 
loss  ?  Subject  to  which  questions,  as  questions  of  law,  arising  on  the  evidence,  as 
appearing  on  the  Judges'  notes,  this  verdict  is  returned." 

The  case  was  this  day  advised  upon  the  points  reserved  in  the  verdict. 

[633]  Lord  Prrsident. — In  deciding  this  question  in  the  law  of  marine  insurance 
I  am  free  to  confess  that,  after  the  fullest  consideration  of  all  the  authorities  and  cases 
decided  in  England,  and  which  I  admit  we  are  bound  to  abide  by,  I  have  found  it  to  be 
attended  with  very  great  difficulty;  and  after  aU  the  attention  I  have  been. able  to 
bestow  on  the  various  decisions  and  dicta  of  the  judges  of  England,  to  which  we  have 
been  referred  on  both  sides,  the  conclusion  I  have  arrived  at  is  not  so  completely  satis- 
factory to  my  mind  as  I  could  have  wished ;  and  I  must,  once  for  all,  state,  that  I  have 
been  able  to  find  no  case,  the  decision  of  which  is  directly  applicable  to  the  one  now 
before  us,  nor  any  opinion  of  any  English  judge  that  precisely  applies  to  the  very  special 
circumstances  of  the  present  case. 

We  must  undoubtedly  hold  that  it  is  fixed  by  the  verdict,  in  reference  to  the  precise 
question  put  in  issue,  that  the  vessel  insured  under  the  policy  in  question  was  totally 
lost ;  and  consequently,  if  there  was  nothing  more  in  the  case,  the  full  sum  insured  by 
that  policy  was  due  by  the  underwriters,  the  defenders.  It  is  no  doubt^  however, 
equally  true,  that  though  a  total  loss  has  been  established  in  reference  to  that  policy  in 
favour  of  the  pursuers,  it  was  only  one  of  a  constructive  nature,  the  vessel  having  received 
such  injuries  by  a  hurricane,  and  from  grounding  near  her  port  in  the  Mauritius,  that 
the  expense  of  repairing  her  exceeded  her  value  when  repaired;  and,  therefore,  her 
owners  were  entitled  to  say  she  was  totally  lost  to  them  as  valuable  property. 

Now,  the  finding  of  the  verdict  for  the  pursuers,  on  the  question  put  in  issue, — 
whether  the  vessel  was  totally  lost,  and  the  sum  insured  on  her  was  resting-owing, — 
can  only  prove  unavailing,  and  be  entered  as  for  the  defenders,  if  abandonment  was 
necessary  and  not  made  in  due  time,  or  if  the  pursuers,  the  owners,  elected  to  treat  the 
case  as  one  of  partial  loss ;  and  these  two  points  are  left  for  the  Courts  on  the  evidence 
of  the  notes  taken  at  the  trial. 

Now,  to  take  these  reserved  points  in  their  order,  I  am  disposed  to  hold  that,  where 
a  vessel  has  been  so  damaged  by  the  perils  of  the  sea  during  a  voyage  insured,  and  it  is 
satisfactorily  proved  that  the  expense  of  thoroughly  repairing  her  did  either  de  facto 
amount,  by  actual  expenditure  upon  her,  or  by  clear  proof  by  competent  surveyors,  it 
would  be  requisite,  to  more  than  she  was  or  could  be  worth  to  her  owners — that  the 
underwriters  are  liable,  without  the  necessity  of  an  abandonment  being  made  at  the 
time ;  and  that  it  will  entitle  the  insured  to  recover,  if  they  require  fulfilment  of  the 
policy,  and  surrender  the  vessel  to  the  underwriters  as  soon  as  they  are  made  aware  of 
the  &cts  constituting  that  total  loss.  . 

Such  seems  to  me  to  be  the  fair  import  of  the  decision  in  the  case  of  Cambridge  v. 
Anderton,  in  England,  and  to  which  full  efiiect  was  subsequently  given  in  the  case  of 
Roux  V.  Salvador,  decided  on  writ  of  error  in  the  Exchequer  Chamber  before  Lord 
Abinger  and  other  judges. 

l^e  true  import  of  that  case,  and  the  law  that  it  settled,  is  given  in  the  rubric, 
where  the  case  is  referred  to  by  Park,  p.  375,  in  these  words, — "  Where  a  ship  is  so 
much  injured  by  perils  of  the  sea,  as  not  to  be  repairable  at  all,  without  an  expense 
exceeding  her  value  when  repaired,  the  assured  may  recover  without  giving  notice  of 
abandonment." 

But  holding  this  to  be  the  rule,  that  recovery  under  a  policy  will  hold,  in  the  case 
of  a  total  loss,  though  only  what  is  termed  a  constructive  one,  without  abandonment 
being  notified  at  the  time  of  its  occurrence,  it  remains  to  be  considered  whether,  when 
in  such  case  an  abandonment  is  actually  made,  it  must  not  be  made  [634]  in  due  time, 
after  the  insured  has  become  fully  aware  of  the  facts  on  which  he  relies  as  establishing 
a  claim  for  a  total  loss. 

In  the  case  now  before  us,  then,  we  have  evidence,  under  the  insured's  own  hands, 
that  an  abandonment  of  the  ship  insured  was  actually  made  by  them,  as  is  proved  by 
their  letter  of  30th  March  1843 : — "We  beg  to  intimate  to  you,  that  we  abandon  the 
ship  William  Nicol,  lately  arrived  in  London,  and  have  to  request  that  the  underwriters 
will  look  after  their  interests." 
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Now,  baying  felt  themBelves  constrained,  in  lespect  to  the  circumstances  in  which 
they  stood,  to  adopt  this  coarse  of  proceeding  in  regard  to  the  underwriters,  it  seems  to 
me  to  be  incumbent  on  them  to  show  that  the  abandonment  so  notified  was  made  in  due 
time.  For  the  rule  on  this  point  I  see  is  thus  laid  down  in  Park,  p.  400, — ''But  the 
assured  must  make  his  election  speedily,  whether  he  will  abandon  or  not,  and  put  the 
underwriters  into  a  situation  to  do  all  that  is  necessary  for  the  preservation  of  the 
property,  whether  sold  or  unsold.  He  cannot  lie  by  and  treat  the  loss  as  an  average 
loss,  and  take  measures  for  recovery  of  it,  without  communicating  that  fact  to  the  ande^ 
writers,  and  letting  them  know  that  the  property  is  abandoned  to  them."  He  adds, 
"  and  when  the  assured  were  guilty  of  a  Uiehes  of  five  days,  in  offering  to  abandon  after 
the  time  when,  by  the  usual  course  of  post,  they  must  have  received  intelligence  of  the 
loss,  the  notice  was  held  to  be  too  late." 

Holding,  then,  the  above  to  be  a  correct  exposition  of  the  law,  and  that  the  panaen 
are  bound  by  it,  we  are  to  determine  whether  the  notice  of  abandonment  of  the  30th 
March  1843  was  made  in  due  time.  Attending  to  all  the  prior  letters  which  the 
pursuers  had  received  from  the  Mauritius,  both  from  Elder,  their  shipmaster,  and 
Messrs.  Hunter,  Arbuthnot,  and  Company,  under  whose  management  he  had  placed  ^e 
repairs  of  the  vessel  insured,  one  of  which  speaks  of  21,000  dollars  being  required  for 
that  purpose,  there  is  one  other  letter,  which  it  is  admitted  was  received  by  the  pursuers 
on  the  18th  of  March,  twelve  days  prior  to  the  30  bh  of  that  month  on  which  the 
abandonment  was  notified,  which  it  appears  to  me  must  have  made  them  fully  aware  of 
the  extent  of  the  expense  of  repairs  of  their  vessel ;  and  in  fact,  have  as  fully  informed 
them  of  the  grounds  for  the  abandonment^  and  the  validity  of  their  daim  for  a  total 
loss,  as  the  subsequent  arrival  of  the  vessel  and  her  papers  at  London  could  do.  For 
in  that  letter  they  are  informed  of  the  necessity  of  the  bottomry  bond  having  been 
adopted  for  the  repairs,  and  the  difficulties  attending  it,  and  are  requested  to  make 
provision  for  its  due  payment;  while  the  writers,  Messrs.  Hunter,  Arbuthnot,  and 
Company,  add — "  We  suppose  the  bond  will  amount  to  from  L.4500  to  L.5000."  Even 
on  23d  March,  moreover,  the  insured  write  to  the  master  that  they  intended  to  consult 
counsel  as  to  their  right  to  abandon — aware  as  they  were  of  the  value  of  their  vessel 
when  insured,  and  the  amount  of  the  insurance  effected  upon  her.  If  ever  parties  were 
called  upon  to  make  up  their  minds,  and  give  immediate  notice  what  they  were  to  daim, 
these  parties  were  so  decidedly,  and  bound  to  act  speedOy,  in  the  words  of  Justice  Park. 
But  by  postponing  till  the  30th  of  March  thereafter  to  make  the  abandonment^  they 
seem  manifestly  to  have  brought  themselves  within  the  rule  laid  down  in  the  passage 
from  his  work  already  quoted,  and  consequently,  the  defenders,  on  that  ground,  are 
entitled  to  the  benefit  of  the  reserved  point,  in  regard  to  abandonment  not  being  duly 
made,  notwithstanding  the  general  rule  of  law  being  otherwise  favourable  to  their  pleas 
in  this  case. 

[636]  But,  my  liOrds,  on  another  view  of  this  case,  I  have  arrived  at  the  condusion, 
that,  considering  the  whole  conduct  of  the  pursuers,  from  the  first  letter  of  the  ship- 
master, of  the  9th  of  June  (received  by  them  on  the  5th  of  September  1842)  informing 
them  of  the  injuries  sustained  by  their  vessel,  and  the  necessity  of  her  being  thoroughly 
repaired,  down  till  the  last  letter  received  by  them  on  the  27th  of  March  1843,  the 
whole  of  which  correspondence  demonstrating,  on  the  face  of  it,  not  only  the  great  extent 
of  the  repairs  required,  and  the  sums  necessary  for  their  discharge,  the  speculations  con- 
templated and  entered  into  between  the  shipmaster  and  the  corresponding  merchants 
with  whom  he  dealt  as  to  voyages  and  probable  freights  homewards,  and  their  own  fresh 
policy  on  the  homeward  voyage,  all  of  which  was  purposely  withheld  from  the  under- 
writers,— the  pursuers  are  justly  to  be  held  as  having  debarred  themselves  from  claiming 
as  for  a  total  loss,  and  may,  without  any  stretch  of  law,  be  pronounced,  from  their  whde 
acts  and  deeds,  to  have  elected  to  treat  the  case  as  one  of  a  partial  loss  only.  They 
never  attempted  to  write  a  line  to  the  master  disapproving  of  his  proceedings,  but  rather 
approved  of  them,  in  the  only  letter  they  wrote  to  Hunter,  Arbuthnot,  and  Company, 
which  is  produced,  approving  of  their  measures  of  procuring  a  cargo,  ^,  of  3d 
December  1842. 

I  don't  think  it  is  necessary  to  go  through  the  various  letters  from  Elder  and  the 
Messrs.  Hunter,  Arbuthnot,  and  Company,  or  the  dates  of  their  receipt  But,  under 
the  very  special  circumstances  of  the  case,  it  surely  was  incumbent  on  the  insured  to 
have  noiade  the  underwriters  aware  of  them.     They  could  have  pointed  out  the  difficulty 
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ihej  felt  of  trying  to  interfere  at  so  great  a  distance  as  the  Mauritius,  and  they  could 
have  put  it  to  the  underwriters  as  an  event  that  might  arise,  that,  on  the  arrival  of  the 
vessel,  they  might  be  compelled  to  claim  for  a  total  loss ;  but  at  all  events,  their  claim 
for  a  par^  loss  would  remain  entire;  and  had  the  underwriters  stood  aloof,  and 
declined  to  concur  in  any  joint  measure,  the  rights  of  the  assured  would  rather  have 
been  strengthened  than  impaired  as  to  their  future  claims  under  their  policy. 

Though,  in  ordinary  circumstances,  it  may  not  be  incumbent  on  the  insured  to 
inform  the  underwriters  of  all  the  information  that  reaches  them  under  an  existing  risk 
insured,  yet,  under  the  very  special  circumstances  that  here  occurred,  a  different  Ime  of 
duty  seemiB  plainly  to  attach  to  them. 

I  accordhigly  find  the  following  exposition  of  the  law  in  the  opinion  delivered  by 
Mr.  Justice  Ashurst,  an  authority  which  seems  to  be  held  in  estimation  in  England  in 
this  department  of  law.  It  was  delivered  in  the  case  of  Mitchell  v.  Edie,  Termly 
Reports,  Vol.  I.  p.  613.  EUs  words,  "  in  adverting  to  the  clause  on  a  policy  authorizing 
to  sue,  labour,  and  travail,  without  prejudice  to  the  insurance,"  are  these, — *'Now,  this 
clause  does  not,  in  my  apprehension,  warrant  the  position  in  so  large  an  extent  as  con- 
tended for.  It  seems  to  me  that  the  meaning  of  that  clause  is,  that,  till  the  assured 
have  been  informed  of  what  has  happened,  and  have  had  an  opportunity  of  exercising 
their  own  judgment,  no  act  done  by  the  master  shall  prejudge  their  right  of  abandon- 
ment, and  that  is  reasonable ;  because,  in  general,  the  parties  live  in  this  country,  and 
the  loss  may  happen  at  a  great  distance,  so  that  they  cannot  exercise  their  judgment 
immediately ;  it  is,  therefore,  necessary  that  the  master,  who  is  on  the  spot^  should  do 
the  best  he  can.  But  I  think  the  assured  are  bound  to  decide,  and  signify  their  election 
to  the  underwriters,  whether  they  will  abandon  or  not  the  first  opportunity ;  and  for 
this  reason,  that  [636]  though  the  person  who  takes  upon  him  to  act  on  the  occasion  for 
the  benefit  of  all  concerned  is  not  the  agent  of  the  assured,  yet  i^  upon  receiving  notice 
of  the  loss,  they  do  not  elect  to  abandon  to  the  underwriters,  then  they  adopt  the  acts 
of  such  person,  and  make  him  their  agent  This  is  something  like  the  notice  which  is 
necessary  to  be  given  to  the  drawer  of  a  bill  of  exchange  in  case  of  non-payment^  which, 
if  the  holder  omit  to  do,  he  is  considered  as  giving  credit  to  the  acceptor,  and  therefore, 
the  loss,  if  any,  must  fall  on  him.  There  may  be  cases  where  the  previous  acts  of  the 
master  may  not  make  him  the  agent  of  either  party,  and  he  only  acts  in  common  for 
them  both,  till  notice  is  received  by  the  parties  at  home.  If,  after  such  notice,  he  is 
continued  in  his  agency,  he  becomes  the  agent  of  the  party  by  whom  he  is  so  confirmed ; 
but  he  cannot  be  considered  as  the  agent  for  the  underwriters  till  notice  has  been  given 
to  them,  and  they  have  had  an  opportunity  of  exercising  their  discretion  whether  they 
will  or  will  not  continue  him,  though,  till  notice  of  the  loss  was  first  received  by  the 
assured,  the  property  continued  at  the  risk  of  the  underwriters." 

This  opinion  appears  a  sound  one;  and,  considering  the  information  which  the 
assured  had  received  in  this  case,  and  especially  by  the  letter  of  Messrs.  Hunter,  Arbuth- 
not,  and  Company,  which  reached  them  twelve  days  before  any  abandonment  was  noti- 
fied, can  its  application  be  denied  to  the  question  we  are  now  called  to  decide?  It 
seems  to  me  that  the  assured  now  before  us  are  proved  by  their  own  conduct  to  have 
in  fact  elected  to  treat  the  loss  on  their  vessel  as  a  partial  one,  and  that  they  were  too 
late  in  turning  round,  on  the  30th  of  March  1843,  and  abandoning  as  for  a  total  loss, 
after  having  lain  by  and  declined  to  act  with  promptitude,  on  the  full  information  they 
had  received  of  what  they  now  assert,  and  were  legally  entitled  to  hold,  was  a  total  loss 
of  the  vessel  insured.  The  verdict  should,  therefore,  be  entered  for  the  underwriters, 
which  will  still  subject  them  for  a  partial  loss. 

Lord  Mackbnzix. — In  this  case  the  issue  was,  '*  Whether,  about  the  months  of  May 
and  June  1842,  or  on  one  or  other  of  the  said  months,  and  within  the  said  period  stated 
in  the  policy,  the  said  vessel  (William  Nicol)  was  totally  lost ;  and  whether  the  defenders 
are,  under  the  said  policy,  indebted  and  resting-owing  to  the  pursuers  in  the  foresaid 
sums  attached  to  their  names  in  the  said  policy  respectively,  with  interest  thereon  as 
libelled,  or  any*  part  thereof,  under  deduction  of  the  sum  of  L.2469,  10s.  8d.,  with 
interest  thereon." 

The  verdict  was — ''  In  respect  of  the  matters  proven,  find  for  the  pursuers,  with 
leave  to  the  defenders  to  move  the  Court  to  enter  a  verdict  for  the  defenders,  if  the 
Court  shall  decide  in  their  favour  on  the  following  points,  vis. — ^Whether  the  pursuers 
are  barred  from  recovering  as  for  a  total  loss,  in  consequence  of  abandonment  having 
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been  necessary,  and  not  baring  been  made  in  due  time,  or  of  tbe  pnTsnen  baying  elected 
to  treat  tbe  case  as  one  of  partial  loss  :  Subject  to  wbich  questions,  as  questions  of  law 
arising  on  tbe  evidence,  as  appearing  on  tbe  Judge's  notes,  tbis  verdict  is  retained." 
Tbe  questions  tbus  are — 1st,  Was  abandonment  necessary,  and  if  so,  was  it  made  in 
time  ?    2d|  Was  election  made  to  bold  tbe  loss  to  be  average  f 

I.  Tbe  verdict  proves,  tben,  tbat  tbe  total  loss  was  consummated  at  tbe  isle  of 
Mauritius,  in  one  or  otber  of  tbe  montbs  of  May  or  June  1842.  Wbat  sort  of  loss, 
tben,  was  it  1  Constructive  loss.  For  tbe  sbip  remained ;  sbe  brougbt  into  port  her 
crew  and  cargo ;  sbe  was  repairable,  and  was  repaired.  It  was  not  actual  [637]  total 
loss ;  but  it  was  constructive  total  loss ;  because  tbe  expense  of  repairs,  in  &e  dicom- 
stances,  was  greater  tban  tbe  value  of  tbe  sbip;  tbat  was  tbe  nature  of  the  loss. 
Damage  to  tbat  extent  is  held  total  loss.  But  bow  f  Are  tbe  insured  pleading  such 
total  loss  to  keep  tbe  sbip  and  claim  ber  full  value  under  a  valued  policy.  Surely  not 
Tbey  must  tben  abandon  tbe  sbip  to  tbe  underwriters,  otherwise  tbe  loss  cannot  he 
total. 

Some  cases  appear  where  nothing  of  the  sbip  remained  to  be  abandoned  to  the 
underwriters  in  any  proper  sense.  Nothing  but  wreck,  or  tbe  price  of  it  It  has  been 
held,  in  such  cases,  that  proper  abandonment  was  not  necessary,  though  the  wreck  might 
be  attended  to,  vcUeai  quantum^  in  the  settlement  on  tbe  insurance.  But  this  case  has 
no  resemblance  to  these  cases  at  all.  Tbe  abandonment,  then,  was  necessary ;  and  it 
has  been  attempted  to  be  made  accordingly.  It  has  been  made  in  Britain,  but  made  as 
on  account  of  tbe  loss  at  the  Mauritius,  and  retrospectively  as  from  tbe  time  of  the  loss 
there,  insomuch  tbat  tbe  expense  of  after  insurance  on  tbe  ship,  though  made  by  the 
pursuers,  is  expressly  imputed  to  tbe  defenders,  as  made  on  their  sbip ;  and  the  liability 
for  repairs  made  there  is,  as  I  understand  it,  by  the  insured,  denied  to  fall  upon  them, 
and  is  also  imputed  to  tbe  underwriters  as  made  on  their  ship  by  tbe  captain  acting  for 
them.  I  cannot  think,  therefore,  that  this,  taken  as  a  case  of  total  loss,  was  one  that 
did  not  require  abandonment,  i,e,  proper  abandonment,  and  in  proper  time. 

2d,  Was  tben  abandonment  made  in  time  ?  Now,  in  fact,  though  made  as  for  a  total 
loss  at  the  Mauritius,  in  May  or  June  1842,  there  was  no  abandonment  attempted  till 
30th  March  1843,  after  tbe  sbip  bad  been  repaired,  had  waited  a  long  time  for  a  freight, 
and  come  home  to  a  different  market  in  tbe  Thames.  Was  that  in  time  1  Manifestly 
not^  unless  some  justification  of  the  delay  can  be  made  out.  Accordingly  one  ia 
attempted.  It  is  said  tbat  tbe  expense  of  the  repair,  and  fall  in  the  value  of  the  ship, 
were  not  known  to  the  insured  until  tbe  time  when  they  abandoned ;  at  least  that  &ere 
was  no  delay  after  tbis  knowledge.  Now,  I  agree  with  your  Lordship  that  this  is  not 
made  out  in  evidence.  Not  to  go  farther  back,  tbe  letter  of  Messrs.  Hunter,  Arbuthnot, 
and  Company,  informed  tbe  insured,  on  tbe  24tb  September  1842,  tbat  the  captain  had 
advertised  for  20,000  dollars,  equal  to  L.4500,  on  bottomry,  to  pay  for  the  repairs;  and 
tbis  after  it  appeared  he  bad  always  previously  under-estimated  them,  so  that  still  greater 
expense  might  reasonably  be  expected,  as  in  fact  took  place.  Then  as  to  the  value  of 
tbe  ship,  tbe  insured  could  not  be  ignorant  of  tbe  fall  in  tbe  value  of  ships,  and  they 
must  particularly  have  known  tbe  probable  value  of  their  own  sbip,  which  in  Britain 
sold  in  April  1843,  about  six  months  after,  for  L.2700,  or  rather  L.2500,  deducting  the 
expenses  of  the  sale ;  and  it  is  proved  she  was  well  sold.  And  in  the  isle  of  Mauritius 
she  would  have  sold  probi&bly  for  less.  Tbey  must  have  bad  reasonable  grounds  of 
knowledge  tbat  tbe  value  was  below  L.4500.  It  seems  to  me,  therefore,  vain  for  tbe 
insured  to  say  tbat  they  were  so  uninformed  of  the  loss  that  tbey  could  not  abandon 
at  tbe  time.  Tbey  did  not ;  but  that,  I  think,  was  owing  to  their  consciousness  that 
tbey  had  already  elected  not  to  abandon,  and  bad  approved  of  a  repair  of  the  ship,  made 
or  making  for  them  by  their  captain,  and  bad  sanctioned  the  employment  of  the  ship 
in  a  new  voyage.  Be  that  as  it  may,  tbey  did  not  abandon  till  30th  March  1843, 
though  tbey  bad  received  tbe  above  letter  in  September  1842.  This,  I  think,  ia 
sufficient  to  constitute  undue  delay.  But  further,  on  tbe  18tb  March  1843,  they 
received  a  letter  from  the  same  parties,  sta-  [638]  -ting  tbe  full  and  precise  actual 
amount  of  tbe  expense  incurred  for  repairs ;  and  by  that  time  tbey  of  course  knew  the 
market  value  of  their  ship  nearly.  Tet  tbey  still  do  not  attempt  abandoning  till  30th 
March  1843,  being  twelve  days  after,  during  every  one  of  which  they  bad  the  power 
of  abandoning  if  tbey  chose.  Even  this  alone  seems  to  me»  as  to  your  Loxdahipi  an 
undue  delay,  wbich  might  be  pr^udicial  to  tbe  underwriters,  who,  if  the  ship  bad  been 
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abandoned  to  them  sooner^  might  posrihly  even  then  have  dispoeed  of  her  to  more 
advantage  than  by  letting  her  be  sold  in  the  way  she  was,  and  remaining  liable  to 
claims  for  the  insured  yalne,  and  all  the  loss  of  the  adventure,  of  repairs  into  the  bargain. 

n.  I  rather  incline  to  think  that  the  insured  did  elect  to  treat  the  case  as  one  of 
partial  loss.  It  is  plain  that  their  captain  did  so  elect,  and  inform  them  that  he  had 
determined  to  repair  the  ship  for  them  as  a  case  of  average  loss,  and  that  he  engaged 
her  in  farther  adventure  on  their  account^  in  which  he  hoped  to  cover  the  loss,  in  so 
for  as  it  would  &11  on  them  under  an  average  settlement ;  and  he  fully  and  over  and 
over  informs  them  of  this.  Then  they  never  attempt  writing  to  him  disapproving  of 
this^  though,  as  his  first  letter  reached  in  September  1842,  they  had  time  to  write  over- 
land, with  a  prospect  of  writing  effectually.  But,  on  the  contrary,  in  their  letter  to 
the  agents,  Hunter,  Arbuthnot^  and  Company,  employed  by  the  captain  for  them,  I 
think  they  approved  of  it.  This  was  after  receiving  the  letter  of  16th  July,  mentioning 
that  the  20,000  dollars  were  to  be  taken  on  bottomry,  and  after  various  other  letters, 
all  showing  that  the  repair  was  made  as  for  them,  both  by  the  captain  and  the  company 
of  Hunter  and  Company.  This  letter  to  the  agents  is  in  these  words: — ''We  take 
advantage  of  the  overland  mail  to  India,  to  acknowledge  receipt  of  your  favours  of  10th 
and  18th  June,  16th  July,  and  18th  August 

"  We  observe  the  general  measures  adopted  for  the  refit  of  the  ship  William  ISicol, 
which  we  hope  may  turn  out  to  have  been  the  best  in  the  unfortunate  circumstances 
in  which  she  was  placed ;  but  in  the  absence  of  any  past  experience  on  our  part  of  the 
usages  of  your  port  in  such  cases,  we  were  rather  startled  at  the  apparent  necessity  of 
a  bottomry  bond  being  had  recourse  to,  and  to  so  large  an  amount ;  but  this  may  be  a 
misapprehension  on  our  part,  which  the  communication  of  particulars  hereafter  may 
dear  up. 

"  We  notice  the  obstacle  stated  by  you  in  the  prosecution  of  her  voyage*oia  India, 
and  feel  obliged  by  your  offer  to  Captain  Elder  of  a  cargo  of  sugar,  at  the  first  of  the 
season,  for  England  direct ;  and  should  it  have  been  decided  upon  to  follow  this  course, 
we  hope  the  rate  of  freight  will  prove  such  as  to  compensate,  in  some  measure,  for 
the  loss  which  must  necessarily  accrue  from  the  heavy  expense  connected  with  her 
repairs. 

"We  note  your  attention  in  the  matter  of  insurance,  which  we  have  duly  pro- 
vided for.'' 

Ib  this  the  letter  of  parties  who  meant  to  disown  the  acts  of  the  captain  and  agents, 
as  not  for  them  f  It  is  just  the  reverse.  Even  the  insurance  is  remarkable.  Hunter, 
Arbuthnot,  and  Company,  had  recommended  to  them  to  make  it ;  and  they  actually 
do  make  it,  and  send  word  of  that  to  the  agents  accordingly.  Considering,  too,  that 
all  this  time  they  not  only  made  no  abandonment^  or  warned  the  captain  or  Hunter 
and  Company  against  acting  for  them,  but  never  made  any  communication  at  all  to 
the  underwriters — ^it  does  seem  a  very  strong  thing  to  say  that  they  can  now  disown 
the  acts  of  the  captain  and  agents  and  hold  these  things  [639]  all  to  have  been  done 
for  the  underwriters  only,  who  are  to  pay  to  them  the  full  insured  value,  and  to  take 
on  them  the  consequences  of  the  captain's  adventures.  It  must,  I  conceive,  be  no  easy 
matter  in  any  case  to  hold  insurers  liable  for  a  total  loss,  where  the  captain  of  the 
insured  has  repaired  and  made  a  voyage  with  the  ship  without  authority  from  the 
underwriters.  But^  I  must  think,  if  this  can  be  done  at  all,  the  insured  must  at  least 
keep  themselves  very  free  from  all  sanction  or  approval  of  such  acting ;  and,  among 
other  things,  I  should  think  that  their  giving  notice  to  the  underwriters  of  what  was 
going  on,  and  disavowing  it  to  them,  a  very  reasonable  precaution.  In  this  case  nothing 
of  the  kind  was  done.  A  total  silence  was  observed,  while  they  were  receiving  full 
information  from  the  captain  and  agents,  and  allowing  them  to  go  on  without  attempt 
at  disapprobation,  and,  I  think,  wi&  substantial  approval 

Lord  Fullibton. — ^I  concur  in  general  in  the  opinions  already  given,  though,  as  the 
ease  is  of  great  importance  in  every  point  of  view,  I  may  be  permitted  to  give  in  detail 
the  grounds  of  my  own. 

The  first  matter  we  have  to  consider  is  the  legal  import  and  effect  of  a  verdict  in  the 
form  whioh  waiei  here  taken.  In  some  parts  of  the  aigument  for  the  defenders,  it 
seemed  to  be  assumed  that,  on  the  discussion  of  **  the  questions  of  law  arising  on  the 
evidence^  as  appearing  on  the  Judge's  notes,"  the  Court  might  be  entitled,  under  the 
power  "  to  enter  a  verdict  for  the  defenders,"  not  only  to  negative  the  defenders'  liability, 
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on  the  defences  involved  in  the  reserved  points,  hut  to  negative  the  finding  of  the  jory 
on  the  fact  of  the  "  total  loss,"  which  they  had  determineid  in  favour  of  the  porsaeiiL 
I  cannot  adopt  this  view,  which  would  in  truth  annihilate  the  verdict  altogether,  and 
would  transfer  to  our  decision  the  whole  matters,  hoth  of  law  and  fact,  arising  on  the 
evidence,  as  they  stood  hefore  any  verdict  was  returned.  I  think  this  is  a  misconstrnc- 
tion  of  a  form  of  verdict  which  may  he  often  extremely  convenient.  The  question  of 
fact  heing  put  to  the  jury,  whether  the  vessel  was,  "  ahout  the  months  of  May  and  Jane 
1842,  totally  lost,  the  effect  of  the  finding  for  the  pursuers  is,  to  determine  that  matter  of 
fact  definitively  and  unchallengeahly.  But,  holding  that  matter  of  fact  to  he  determined, 
the  defenders  are,  hy  the  reservation,  entitled  to  require  the  Court  to  enter  a  verdict  in 
their  favour  on  the  remaining  question  of  liability,  if  they  can  establish  the  affirmative 
of  the  propositions  there  referred  to.  Those  propositions  being,  Ist^  that  holding  the 
loss  to  have  been  de  facto  total,  '*  the  pursuers  are  barred  from  recovering  as  for  a  total 
loss,  in  consequence  of  abandonment  having  been  necessary,  and  not  having  been  made 
in  due  time ; "  and,  2d,  that  on  the  same  supposition,  the  pursuers  are  barred  of  their 
claim,  in  consequence  of  having  '*  elected  to  treat  the  case  as  one  of  partial  loss." 

These  points,  it  will  be  observed,  involve  matters  of  fact  as  well  as  of  law,  and  might 
in  ordinary  circumstances,  have  been  left  to  the  jury  under  the  direction  of  the  jadge, 
or  might  have  formed  the  subject  of  a  special  verdict.  But^  as  the  evidence  upon  which 
they  depend  consists  mainly  of  letters,  the  verdict  was  in  this  case  perhaps  as  convenient 
a  course  as  could  have  been  pursued. 

One  point  of  fact  there  is,  indeed,  which  might  have  given  us  some  trouble,  had  it  not 
been  made  clear  by  the  admissions  of  the  parties ;  and  being  besides  necessarily  involved 
in  the  very  reservations  which  qualify  the  verdict — I  mean  the  precise  nature  of  that 
totality  of  loss  which  has  been  affirmed  by  the  verdict. 

There  was  here,  confessedly,  no  absolute  destruction  of  the  whole  carpentry  of 
[640]  the  vessel  and  its  component  parts.  She  was  not  sunk,  or  in  any  other  way 
annihilated  as  a  subject  of  value.  On  the  contrary,  she  was  repaired,  and  was  at  last 
able  to  perform  the  voyage  home.  The  total  loss  there  found  by  the  jury,  was  that 
description  of  total  loss  which  consists  in  the  vessel  being  rendered  valueless  as  a  vessel ; 
the  common  test  of  which,  as  generally  laid  down,  is,  that  the  vessel,  on  being  repaired, 
would  not  have  been  worth  the  money  expended  on  the  repairs. 

But  the  ascertainment  of  this  point  does  not  carry  us  far ;  indeed,  it  is  that  which 
gives  rise  to  the  reserved  questions.  This  species  of  total  loss  is  maintained  by  the 
defenders  to  be  not  actual,  but  only  constructive  total  loss,  which  is  said  to  require 
abandonment  to  found  a  claim  against  the  underwriters ;  while,  on  the  other  hand,  it  is 
maintained  that  this  species  of  loss,  whether  called  constructive  or  not^  is  in  itself  total, 
and  therefore  requires  no  abandonment  to  complete  that  character,  and  to  fulfil  the  con- 
dition of  the  policy  in  favour  of  the  insured.  And  many  authorities  are  cited  on  both 
sides  in  support  of  their  respective  views. 

Now  here  we  at  once  find  ourselves  involved  in  the  inquiry  into  the  meaning  of  the 
terms  "  actual  total  loss,"  "  constructive  total  lo3s,"  and  "  abandonment,"  which  truly 
form  the  materials  of  the  whole  argument  on  both  sides.  For,  without  ascertaining  the 
definite  meaning  which  shall  be  affixed  to  these  terms,  and  rigidly  adhered  to  in  the 
course  of  the  argument,  it  is  not  likely  that  we  shall  arrive  at  any  very  satisfactory  con- 
clusion. The  difficulty  of  this  inquiry  is  increased  by  the  consideration,  that  the  mean- 
ing and  force  of  these  terms  is  chiefly  to  be  gathered  from  a  series  of  authoritieB  and 
judgments  in  another  country ;  and  those  judgments,  however  well  weighed  and  logically 
reasoned,  in  reference  to  the  matters  in  hand,  still  leave  room  for  construction  and 
interpretation,  which  we,  from  our  unacquaintance,  as  well  with  their  legal  phraseology, 
as  with  their  technical  forms  of  action,  must  feel  great  diffidence  in  idl  our  attempts 
to  supply. 

It  is,  then,  under  a  somewhat  uneasy  sense  of  my  own  fallibility,  that  I  offer  what 
appears  to  me  to  be  the  result  of  those  authorities,  in  regard  to  the  meaning  of  these 
disputed  or  ambiguous  terms. 

It  would  seem,  so  far  as  I  can  collect  from  those  authorities,  that  total  loss  may  be 
said  to  be  of  three  kinds.  The  first  is  that  which  is  absolutely  destructive,  not  only  of 
the  thing  insured  in  its  spteial  character,  but  of  its  whole  component  parts,  as  matters 
of  value.    If  a  ship  is  sunk  or  burned,  the  loss  in  that  sense  is  total ;  and,  of  eours^  in 
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the  ease  of  a  loss  of  that  kmd,  there  can  be  no  abandonment.    There  remains  nothing 
to  be  abandoned. 

There  is  another  kind  of  total  loss,  however,  where  the  thing  insured  is  destroyed, 
in  so  far  as  regards  the  character  which  formed  the  subject  of  insurance ;  but  still  leaves 
in  existence  and  appropriable,  a  remnant  or  remnants  bearing  value.  When  a  ship  is 
dashed  to  pieces,  it  is  no  longer  a  ship,  but  its  planks  may  be  recovered^;  and  the  same 
consequence  holds  even  where  it  retains  the  form  of  a  ship,  if  it  be  rendered  utterly 
valueless  for  the  purposes  for  which  a  ship  is  intended ;  and  the  test  of  this  is,  as 
generally  laid  down,  the  inadequacy  of  its  total  value,  if  repaired,  to  the  outlay  required 
to  repair  it.  That  seems  now  fixed  in  the  practice  of  England  in  various  cases,  particu- 
larly those  of  Cambridge  v.  Anderton,  (2  B.  and  C.  691 ;)  Allen  v.  Sugrue,  (8  B.  and  C. 
561 ;  see  Park  376 ;)  Boux  t;  Salvador,  (1  Bingham,  KG.  538 ;  3,  266).  I  see  no 
objection  to  this  test ;  for  if  the  whole  i^ue,  after  repair,  is  not  equal  to  the  expense  of 
the  repairs,  [641]  the  necessary  inference  is,  that  the  wreck  was,  a^  is  expressed  in  one 
of  the  English  cases,  "  a  mere  congeries  of  planks ; "  less  valuable  from  hanging  together 
than  if  they  had  been  broken  up  and  sold. 

Now,  the  defenders  maintain  that  this  is  not  actual,  but  constructive  total  loss ; 
and  in  one  sense  they  may  be  right  The  total  loss  is  not  actual  but  constructive,  if 
you  hold  total  loss  to  mean  the  total  destruction  of  all  value.  But,  on  the  other  hand, 
if  we  hold,  according  to  what  I  consider  the  just  meaning  in  questions  of  insurance, 
that  total  loss  denotes  the  absolute  destruction  of  the  thing  insured — in  its  character 
forming  the  subject  of  insurance — then  the  total  loss  is  not  constructive  but  actual. 
A  ship  qiM  ship  is  as  completely  destroyed  by  being  reduced  to  its  component  timbers, 
as  if  ^e  were  at  the  bottom  of  the  sea ;  and  as  the  warranty  in  the  insurance  necessarily 
implies  that  she  shall  remain  a  ship,  that  event  fairly  calls  the  contract  of  indemnity 
into  operation. 

This,  however,  seems  little  better  than  a  verbal  dispute.  But  the  important  distinc- 
tion between  the  first-mentioned  kind  of  total  loss  and  the  second  i%  that  in  the  latter 
case  there  is  room  for  abandonment,  while  in  the  former  there  is  not.  If  any  thing  of 
value  remains,  the  claim  for  total  loss  necessarily  involves  the  surrender  of  those  remains 
to  the  underwriters.  And  accordingly,  in  the  present  case,  which  is  confessedly  one  of 
the  kind  last  alluded  to,  the  pursuers,  though  raising  a  question  as  to  the  time,  do  not 
deny  that,  on  a  claim  for  total  loss,  they  were  bound  to  surrender  all  their  rights  in  the 
vessel  to  the  defenders. 

But  there  is  yet  another  kind  of  total  loss,  which  more  especially  and  justly  warrants 
the  description  of  "  constructive,''  because  it  really  is  a  total  loss,  only  in  the  construction 
of  law — ^the  event  being  perfectly  consistent  wi&  the  ultimate  total  safety  or  recovery 
of  the  thing  insured.  Such  are  the  cases  of  capture,  or  barratry  of  the  master  and 
marinersy  ajod  other  events  of  an  analogous  kind ;  in  which  there  is  a  prima  facie  case 
of  total  loss  of  the  ship  or  voyage,  which,  however,  may  be,  by  possibility,  repaired  by 
recapture,  or  recovery  in  any  way  for  the  benefit  of  the  owners.  There  the  event,  though 
not  necessarily  importing  a  toted  loss,  is  so  construed  in  law ;  but  only  in  the  case  of 
the  owner  availing  himself  of  that  construction,  by  giving  notice  of  abandonment  to  the 
underwriters,  while  the  loss  continues  apparently  total,  and  before  it  has  ceased  to  be 
so,  by  the  recovery  of  the  thing  insured. 

The  peculiarity  of  this  description  of  total  loss  is,  that  it  requires,  as  the  condition 
of  its  bemg  so  construed,  the  act  of  the  insured  holding  it  to  be  a  total  loss,  and  giving 
notice  of  that  intention  to  the  underwriters.  The  abandonment  here  is  not  merely  the 
consequence  of  the  claim  for  total  loss,  as  in  the  former  case — ^it  is  the  condition  pre- 
cedent of  that  event  being  held  a  total  loss,  which,  but  for  such  notice,  would  not 
necessarily  be  so  held.  In  the  former  case,  the  mere  event  of  itself  creates  the  total 
loss,  which  draws  after  it  the  necessity  of  the  abandonment  of  the  remains  of  the  vessel ; 
in  the  latter,  the  event  of  itself  does  not  necessarily  create  a  total  loss,  unless  it  is  so 
treated  at  the  time  by  the  voluntary  act  of  the  insured.  Thus,  though  capture,  adopted 
by  the  insured  as  a  total  loss,  and  so  intimated  to  the  underwriters,  and  not  objected  to 
by  them,  is  held  to  fulfil  the  condition  of  the  policy  in  favour  of  the  insured,  even  if 
the  vessel  be  afterwards  recaptured ;  capture  of  itself  has  no  such  effect,  and,  if  followed 
by  recaptore  before  any  suoh  intimation  is  made,  reduces  the  daim  of  the  insured  to  that 
of  partial  loaa^  from  whatever  cause  the  failure  to  give  notice  arose,  whether  from  undue 
VU21  delay  on  the  part  of  the  insured,  after  being  informed  of  the  event,  or  from  their 
ignoranee  of  the  event  iksell 
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In  short,  the  essential  distinction  of  this,  which  is  truly  constmctive  total  loss, 
appears  to  me  to  lie  here,  that  the  law  construes  in  favour  of  the  insored,  at  their 
option,  a  particular  event  as  a  total  loss,  which  may  or  may  not  ultimately  tarn  out  to 
be  actually  a  total  loss,  according  to  circumstances  emerging  after  the  event 

In  the  other  kinds  of  total  loss,  the  event  is  of  itself  conclusive,  and  does  not  admit 
of  being  modified  by  any  supervening  contingencies. 

While  this  distinction  appears  to  be  in  itself  well-founded,  and  to  be  supported  by 
the  authorities,  there  is  no  doubt  that,  in  many  of  the  decided  cases  respecting  the  right 
to  abandon,  and  the  necessity  of  abandonment,  it  has  not  been  very  clearly  kept  in  view. 
And  that  is  not  to  be  wondered  at,  when  it  is  considered,  in  the  first  place,  that  in 
many  cases,  particulariy  in  those  of  the  insurance  of  goods,  and  alleged  total  loss  by 
failure  of  the  voyage,  the  line  between  the  two  kinds  of  total  loss  hardly  admits  of  being 
accurately  defined ;  and,  second,  that  in  both  descriptions  of  total  loss,  abandonment  is 
necessary.  Indeed,,  it  is  only  when  the  question  turns  on  the  efiect  of  non-abandonment 
on  the  special  character  of  the  loss,  that  the  distinction  is  clearly  brought  out. 

But  there  are  cases  which  do  seem  to  bring  it  out.  Such,  for  instance,  is  that  of 
Cambridge  v.  Anderton,  (Park,  YoL  I.  375).  There  the  vessel  was  insured  from  Qoebec 
to  Bristol ;  it  was  stranded  in  the  river  St  Lawrence,  250  miles  below  Quebec  On  a 
survey  and  report  that  the  vessel  was  not  worth  repairing,  the  master  sold  the  vessel; 
and,  as  it  afterwards  turned  out,  she  was  ultimately  got  off  and  repaired. 

"  The  plaintiff,"  according  to  the  report  in  Park,  "  never  gave  any  notice  of  abandon- 
ment to  the  underwriters."  Indeed,  it  does  not  very  well  appear  how  he  could;  for  the 
whole  transaction  took  place  in  Canada,  while  the  underwriters  and  plaintiff  were^  as  I 
understand,  at  homa 

Now,  if  this  loss  had  been,  in  the  proper  sense  of  the  term,  merely  constmetiTe, 
requiring,  as  in  the  case  of  capture,  the  act  of  abandonment  to  complete  in  law  the 
totality  of  the  loss,  the  claim  of  the  owners  could  not  have  been  sustained.  The  sale  of 
the  vessel  evidently  did  not  affect  the  question.  For,  if  there  had  not  been  a  total  loss 
incurred  by  the  mere  fact  of  the  injured  state  of  the  ship,  the  sale  would  have  heen 
held,  in  regard  to  the  underwriters,  an  unauthorised  act,  which  could  not  affect  their 
interests.  And,  accordingly,  that  was  the  judgment  in  another  case  refeired  to  in  Park, 
(Vol.  I.  p.  371,)  of  Doyle  v.  Dallas,  in  which  the  ship  had  been  sold,  but  sold  without 
sufficient  evidence  that  she  could  not  have  been  beneficially  repaired. 

The  case  of  Cambridge  v,  Anderton,  then,  is  an  authority  for  the  proposition  in 
support  of  which  it  is  referred  to  by  the  author — viz.  that  in  the  case  of  total  loss,  of 
precisely  the  same  kind  as  that  which  exists  here,  abandonment  was  not  necesaaiy. 
But,  then,  I  think  that  this  meant  only  the  necessity  of  abandonment,  as  forming  an 
essential  element  of  the  totality  of  loss  as  a  condition  of  the  event  being  held  total  loss, 
which,  but  for  abandonment,  could  not  have  been  so  held.  For  it  never  could  be  meant 
that  abandonment,  in  the  other  sense  of  the  term,  as  a  consequence  of  the  claim,  was 
not  necessary ;  or,  that  the  owner  cotdd  claim  for  a  total  losa^  without  accounting  for 
the  price  of  the  ship.  All  that  seems  to  have  [MS]  been  fixed  there  was,  that  although 
total  loss  was  necessary  to  justify  the  sale  by  the  master,  still  previous  abandonment 
was  not  necessary  to  give  the  event  the  character  of  total  loss. 

The  other  case  refeired  to,  mainly  relied  on  by  the  pursuers  here,  is  that  of  Roox  v. 
Salvador,  (Bing.  N.C.,  I.  526— III.  266,)  ruling,  as  it  is  said,  that  in  a  case  of  total 
loss,  resembling  in  some  respects  that  which  occurred  here,  abandonment  was  not 
necessary. 

The  insurance  there  was  on  hides,  from  Yalpaiaiao  to  Bordeaux.  Some  time  after 
quitting  Valparaiso,  the  vessel  got  leaky,  and,  in  consequence,  was  obliged  to  put  into 
Rio  Janeiro.  There  it  was  found  that,  owing  to  the  leak,  putiebction  of  the  hides  had 
begun,  and  had  advanced  so  far  that  it  was  considered  impossible  to  convey  them  in  a 
saleable  state  to  the  termination  of  the  voyage. 

They  were  sold  by  public  auction,  and  did  not  produce  above  a  fourth  of  the 
original  price. 

The  intelligence  of  the  damage  and  of  the  sale  reached  the  plaintiff  at  the  same  tim^ 
consequently  there  could  be  no  abandonment  previous  to  the  sale.  An  action  was 
brought  as  for  a  total  loss ;  indeed  this  formed  the  only  tenable  ground  of  daim,  for, 
by  the  memorandum,  usual  in  such  cases^  it  was  declared  that  the  hides  were  *'fnM  of 
particular  average,  unless  the  ship  wefo  stended."    And  althouj^  it  did  happen  that  In 
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this  case  ihe  ship  was  stranded,  it  was  in  the  coarse  of  the  voyage,  after  the  hides  had 
heen  sold — an  event  which  was  considered  not  to  fall  within  the  exception  of  the 
memorandum.  The  sole  point  there  was  the  totality  of  the  loss ;  for,  if  there  was  no 
total  loss^  there  could  he  no  claim  for  loss  of  any  other  kind.  But  this  again  involved 
the  question  whether,  in  such  a  case,  where  the  goods  were  not  ahsolutely  annihilated, 
but  retained  their  forms  and  their  value  to  some  amount,  abandonment  was  not 
necessary  to  warrant  the  holding  of  the  loss  as  total. 

In  the  Court  of  Common  Pleas,  the  case  was  decided  in  favour  of  the  underwriters, 
the  judgment  being  pronounced  by  Chief-Justice  TindaL  The  report  of  that  judgment 
bears,  (Bing.  N.C.,  YoL  I.  538,)  that  the  loss  was  held  by  the  Court  to  *'  be  a  con- 
structive total  loss,"  and  the  ground  assigned  for  that  was,  that,  *'upon  the  evidence, 
the  hides  never  could  have  arrived  as  hides  at  alL"  But  the  Court  also  held  that,  in 
regard  to  a  total  loss  of  this  character,  abandonment  was  necessary ;  and,  for  want  of 
notice  of  abandonment^  judgment  was  given  for  the  defendant 

The  case  was  then  taken,  by  writ  of  error,  to  the  Exchequer  Chamber,  and  the 
judgment  was  reversed,  Lord  Abinger  holding,  agreeably  to  various  authorities,  and 
particularly  that  of  Cambridge  v,  Anderton,  that  in  case  of  total  loss  of  that  kind, 
abandonment  was  not  indispensable. 

These  cases,  then,  seem  to  fix  the  pointy  that  though  a  loss,  which  leaves  behind 
matter  of  value,  is,  in  one  sense,  constructive,  it  is  not  constructive  as  in  the  case  of 
capture  or  other  cases  of  merely  prima  facie  total  loss,  requiring  an  act  of  abandonment 
to  complete  that  construction.  But,  however  broad  and  unqualified  some  of  the 
expressions  of  the  writers  on  these  subjects  may  be,  I  cannot  think  that  those  cases 
went  further,  and  decided  that^  in  cases  of  total  loss,  leaving  matter  of  value  behind, 
there  lay  no  obligation  on  the  insured,  if  he  claimed  the  total  loss,  to  abandon  that 
matter  of  value  to  the  underwriters,  and  that,  too,  within  some  reasonable  time  after  he 
obtained  the  information  of  the  loss.  That  [644]  would  be  contrary  to  the  whole 
principles  of  the  law  of  insurance ;  and  accordingly  the  reverse  has  been  determined  in 
the  various  cases  which  were  referred  to  in  argument.  Such  are  those  of  Hunt  v.  the 
Boyal  Exchange  Company,  (5  M.  &  S.  p.  47;)  Mitchell  v,  Edie,  (I  T.K.  608;) 
Anderson  v.  Boyal  Exchange  Company,  (7  East^  38 ;)  Aldiidge  t;.  Bell,  (1  Starke,  498). 
Those  cases  clearly  show,  that  where  there  remains  any  thing  admitting  of  abandonment, 
it  must  be  made,  and  that  in  some  reasonable  time,  after  the  information  of  the  loss  has 
reached  the  owners. 

And,  indeed,  the  reason  of  this  is  given,  and  the  authority  of  all  those  cases  is  saved, 
by  the  explanations  and  qualifications  contained  in  the  judgment  of  Lord  Abinger  in 
the  ease  of  Boux  v.  Salvador.  "  It  may  be  proper,"  says  he,  *'  to  mention,  however, 
that  the  insured  may  preclude  himself  from  recovering  for  a  total  loss,  if,  by  any  view 
to  his  own  interest,  he  voluntarily  does,  or  permits  to  be  done,  any  act  by  which  the 
interests  of  the  insurer  may  be  prejudiced."  And  after  explaining  the  case  of  Mitchell 
V.  Edie,  he  concludes, — '*  That  may  be  an  authority  for  establishing  the  principle  that, 
even  where  a  total  loss  has  occurred  by  a  sale  of  the  goods,  the  assured  may,  by  his  own 
conduct  in  electing  to  take  the  proceeds  instead  of  making  his  claim  against  the  under- 
writers, if  he  thereby  alters  the  position  of  facts  so  as  to  f^ect  the  interest  of  the  under- 
writers, forfeit  his  claim  to  recover  a  total  loss." 

The  justice  of  this  is  obvious.  Where  the  loss^  though  total,  does  leave  matter  of 
value  behind,  the  surrender  of  that  value  to  the  underwriters,  though  not  a  condition  of 
the  loss  being  held  total,  is  most  certainly  a  condition,  and  an  indispensable  condition, 
necessarily  involved  in  the  claim  of  the  insured  against  the  insurers.  It  may  happen,  in 
particular  circumstances,  that  the  insured  may  consider  it  more  for  their  own  interest  to 
take  the  chance  of  turning  the  remains  to  account  than  to  surrender ;  and  if  they  unduly 
delay  to  abandon,  not  only  are  the  insurers  prevented  from  taking  the  necessary  steps, 
but  the  fsji  implication  arises,  that  they  elect  the  former,  and  choose  to  deal  with  the 
loss  as  partial.  A  fariiori,  wUl  that  hold  if  they  are  not  only  silent  as  to  abandonment, 
but  do  any  thing  which  is  inconsistent  with  iti 

For  instance,  we  had  lately  before  us  the  case  of  the  Laurel.^  There  was  there  a 
total  loss ;  and,  after  a  survey  of  the  vessel  as  she  lay  in  the  graving-dock  at  Liverpool, 
notice  of  abandonment  was  given  to  the  underwriters.    Now,  according  to  the  authorities, 

1  Stewart  and  Others,  Jan.  11,  1844,  {ante,  YoL  YI.  p.  359). 
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the  loss  was  total,  in  consequence  of  tlie  sbip  being  not  repairable  with  advantage,  and 
so  the  jury  found.  But  let  it  be  supposed  that  the  owners  had  not  only  given  no  notice, 
but^  from  some  private  views  of  their  own  as  to  the  possible  employment  of  the  vessel, 
had  chosen  to  repair  her,  and  to  fit  her  out  on  some  adventure  which  ultimately  turned 
out  unsuccessful — could  it  have  been  maintained  that,  after  doing  so,  they  were  still 
entitled  to  abandon,  and  to  come  on  the  underwriters  as  for  a  total  lossi  I  think  it 
impossible  to  say  so— not  for  the  reason  that  the  loss  had  not  been  from  the  first  total, 
but  because,  though  de  facto  total,  they  had  elected  to  treat  it  as  partial  loss,  and  conse- 
quently were  barred  from  recovering  on  any  other  footing.  Neither  do  I  think  that^  in 
such  a  case,  the  insured  could  have  been  listened  to,  in  maintaining  that  the  question  of 
the  totality  [646]  of  the  loss  did  not  depend  merely  on  the  state  of  the  vessel  when 
brought  into  the  graving-dock,  but  on  that  circumstance,  combined  with  the  loss  arising 
from  the  failure  of  the  adventure  in  which  she  was  employed  after  being  repaired ;  and 
that^  therefore,  the  abandonment  after  that  failure  was  in  good  time.  That  must  have 
been  disregarded.  There,  as  in  all  such  cases,  the  time  of  giving  notice  of  abandonment 
must  be  counted  from  the  date  when  the  information  of  the  loss  reaches  the  insured, 
and  the  totality  or  partial  nature  of  the  loss  must  depend  solely  on  the  event  itself 
independently  of  future  contingencies. 

In  applying  these  principles  to  the  present  case,  and,  in  particular,  to  the  points 
reserved  by  the  verdict,  the  first  question  presents  itself,  was  abandonment  necessazy— * 
and  that  must  receive  a  qualified  answer.  The  loss  being  total  as  at  the  arrival  of  the 
ship  at  the  Mauritius  in  June  1842,  and  never  modified  by  any  subsequent  event, 
abandonment^  as  a  condition  precedent  of  the  loss  being  held  total,  was  not  necessary. 
The  totality  of  the  loss  was  absolute  in  itself,  and  required  no  act  of  the  owner  to 
complete  it.  Accordingly,  if  proceedings  at  the  Mauritius  like  those  in  the  cases  of 
Cambridge  v.  Anderton,  and  Bouz  v,  Salvador,  had  taken  place  by  the  act  of  the  master 
without  communication  to  the  owners ;  and  if  he  had  sold  the  vessel  on  satisfying  him- 
self that  she  could  not  be  repaired  with  advantage ;  and  if  it  was  proved  he  was  right 
in  so  doing,  the  absence  of  any  previous  abandonment  would  not  have  impaired  the 
claim  of  the  insured  for  a  total  loss. 

But  holding  the  loss  to  be  total  as  at  the  arrival  of  the  ship  at  the  Mauritius,  still, 
as  it  was  a  totid  loss  of  the  second  kind,  formerly  alluded  to,  leaving  matter  of  value 
behind,  abandonment  was  necessary  as  a  consequence  of  the  claim  for  total  loss;  and, 
therefore,  according  to  the  cases  referred  to,  required  to  be  made  as  soon  as  the  ownen 
were  apprised  of  the  event.  It  is  still  more  dear  that,  if  they  not  only  made  no 
a.bandonment,  and  gave  no  notice  after  being  informed  of  the  events  but  sanctbned  a 
course  of  proceeding  in  regard  to  the  vessel  which  was  inconsistent  with  abandonment^ 
they  must  be  barred  from  claiming  as  for  a  total  loss,  on  the  two  grounds  stated  in  the 
reservations  of  the  verdict,  which  truly  admit  of  being  combined  into  one,  viz. — ''that 
they  did  not  abandon  in  due  time,  and  elected  to  treat  the  case  as  one  of  partial  loss." 
For  I  think  it  follows,  from  all  the  authorities,  and  indeed  from  the  genenJ  principles 
of  the  law  of  insurance,  independently  of  express  authority,  that  in  every  situation  there 
must  be  no  concealment  between  the  insurers  and  the  insured ;  and  that  the  insured  are 
not  entitled,  without  the  privity  of  the  insurers,  to  speculate  on  contingencies,  and  then, 
after  trying  their  chance,  to  mske  the  case  one  of  total  or  partial  loss,  according  as  the 
result  of  those  contingencies  renders  the  one  or  the  other  most  advantageous  to  them- 
selves. 

Now,  it  is  here  that  I  think  the  strength  of  the  argument  on  the  part  of  the  und6^ 
writers  lies,  and  it  does  not  appear  to  me  that  it  is  sufficiently  answered  by  the  pursaeis. 
Not  only  was  there  here  a  total  silence  on  the  part  of  the  owners — a  circumstance  which 
might  have  of  itself  implied  an  election — but  there  was,  as  it  appears  to  me^  a  positive 
election  to  treat  the  case  as  one  of  partial  loss. 

This  is  a  question  of  fact  to  be  determined  by  the  correspondence. 

The  first  letter  from  the  master  was  dated  on  5th  June,  and  was  received  by  the 
owners  on  5th  September  1842.  From  that  time  onward,  various  letters  were  received 
by  the  pursuers  from  the  master.  Elder,  and  also  from  Messrs.  Hunter,  [646]  Arbuthnot^ 
and  Company,  respecting  the  state  and  nature  of  the  ship  at  the  Mauritius,  and  yet  it 
was  not  till  the  ship  arrived  in  London,  covered  by  a  bond  of  bottomry  to  nearly  twice 
her  value,  that  the  pursuers  thought  of  abandoning  and  claiming  for  a  total  loss*  In 
their  letter  to  Captain  Elder  of  22d  March  1843,  on  her  arrival  in  London,  they  mention 
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their  intention  '*  to  consult  counsel  whether  we  cannot  yet  abandon,  or  refuse  to  take 
the  vesseL"  And  it  was  not  till  the  dOth  March  1843  that  notice  of  abandonment  was 
given  to  the  defenders ;  so  that  six  months  elapsed  between  the  date  of  the  information 
received  by  them  of  the  loss  and  that  of  the  communication  to  the  underwriters. 

It  rather  appears  to  me  that  this  fact  of  itself  would  go  far  to  decide  the  question. 
It  is  now  fixed,  by  the  verdict  of  the  jury,  that  there  had  been  a  total  loss  about  the 
month  of  May  or  June  1842 ;  this  was  communicated  to  the  pursuers  as  early  as  the 
5th  September ;  and  yet  the  most  perfect  silence  is  maintained  to  the  underwriters — 
not  a  hint  given  to  them  either  of  the  state  of  the  vessel  or  the  intention  to  abandon, 
till  the  30ti^  March  1843.  The  excuse  for  this,  offered  by  the  pursuers,  is,  that  though 
corresponding  with  the  master  and  their  agents  at  the  Mauritius,  they  were  not  certain 
that  the  loss  was  total  till  the  vessel  arrived  in  London.  But  this  assumes,  and  I  think 
without  any  sufficient  ground,  that  the  loss  was  not  effected  and  completed  by  the  injury 
known  to  have  been  sustained  by  the  ship  on  her  arrival  at  the  Mauritius,  but  depended 
in  some  way  or  other  on  the  event  of  the  voyage  home,  and  the  possible  repayment 
which  that  might  afford,  of  the  money  expended  on  the  repairs.  The  assumption  is 
inadmissible.  The  last  circumstance,  however  it  might  affect  the  general  success  of  the 
pursner's  speculations,  most  certainly  could  have  no  bearing  on  the  date  of  the  loss  : 
that  depended  entirely  on  the  state  of  the  vessel  on  arriving  at  the  Mauritius.  By  the 
letters  from  the  master,  received  during  the  months  of  Septemberi  October,  and  Novem- 
ber, and  the  following  months,  they  knew,  or  were  bound  to  have  known,  the  state  of 
the  vessel,  and  to  have  come  to  the  resolution  whether  they  were  to  abandon  or  not. 

But)  secondly,  the  explanation  which  these  letters  from  the  master  afford  of  the 
probable  reasons  for  not  abandoning,  only  strengthens  the  case  against  the  pursuers. 
From  the  whole  tenor  of  the  master's  letters,  as  well  as  of  those  of  Messrs.  Hunter, 
Arbnthnot,  and  Company,  the  agents,  it  is  clear  that  abandonment  was  never  in  their 
thoughts.  The  master  acting,  as  the  whole  correspondence  shows,  purely  for  the 
interest  of  the  owners,  resolved  on  repairing  the  ship;  calculating  on  the  success  of 
various  speculations  as  to  freight  and  passage-money,  as  promising  a  good  return  from 
the  adventure,  in  which  the  vessel,  when  repaired,  might  be  employed.  See  letters  of 
masters  to  pursuers,  of  5th  and  9th  June  (received  5th  September,)  and  of  5th  July 
1842,  particularly  last  passage.  See  also  letter  of  9th  August,  received  5th  November, 
and  following  letter  of  7th  September,  as  to  freight.  Same  as  to  letters  of  Hunter, 
Arbuthnot,  and  Company,  to  pursuers,  of  16th  July,  10th  August,  and  29th  November 
1842.  And  this  is  confirmed  by  the  evidence  of  Mr.  Ireland  (a  partner  of  Hunter, 
Arbuthnot,  and  Company,)  taken  on  commission ;  Appendix  of  Evidence,  p.  41. 

The  result,  then,  of  the  whole  of  this  part  of  the  evidence  is,  that  the  master,  acting 
solely  for  behoof  of  the  owners,  took  upon  himself,  without  any  authority  certainly  from 
the  underwriters,  to  repair  the  vessel,  and  the  consequence  has  been,  to  use  the  words 
of  Lord  Abinger,  '*  an  alteration  of  the  position  of  facts  most  [647]  materially  affecting 
the  interests  of  the  underwriters.''  In  consequence  of  those  repairs,  the  vessel  came 
home  burdened  to  twice  her  value  with  a  bond  of  bottomry ;  whikt,  if  she  had  been 
sold  without  repairs  at  the  Mauritius,  one  witness  says  she  would  have  sold  for  less  than 
L.2000,  and  another,  that  she  would  not  have  brought  more  than  L.1000.  Taking 
L.1500  as  the  medium,  to  that  amount  the  underwriters  would  be  losers,  if  they  were 
still  to  be  liable  for  a  total  loss. 

It  is  maintained,  indeed,  that  the  master,  acting  on  his  own  responsibility,  and  at  a 
distance  from  home,  must  be  held  as  agent  for  the  underwriters  as  well  as  the  owners. 
But  I  doubt  whether  that  principle  ever  was  applied  to  a  case  in  which,  as  here,  the 
owners,  receiving  repeated  communications  from  the  master  abroad,  kept  sdl  secret  from 
the  underwriters  at  home.  By  confining  those  communications  to  themselves,  they  may 
fairly  be  held  to  have  treated  the  master  as  exclusively  their  own  agents  and  not  the 
agent  of  the  underwriters ;  and  this  is  strongly  confirmed  by  the  cases,  particularly  the 
terms  of  the  judgment  in  the  case  of  Mitchell  v,  Edie.  Besides,  there  is  a  still  greater 
difficulty,  in  ^e  application  of  this  principle  of  agency  to  the  circumstances  here.  It 
has  indeed  been  held  in  various  cases,  such  as  those  of  Cambridge  t;.  Anderton,  and 
others,  that^  on  occasion  of  a  total  loss  of  this  kind,  the  sale  of  the  iigured  ship  by  the 
master  was  justifiable,  and  to  be  held  as  an  act  for  the  behoof  of  all  concerned,  including 
the  underwriters.  According  to  the  opinion  of  Lord  Abinger  in  the  case  of  Roux  v, 
Salvador,  "  when  such  a  sale  takes  place,  and,  in  the  opinion  of  the  jury,  is  justified  by 
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necessity,  and  a  due  regard  to  the  interest  of  all  parties,  it  is  made  for  the  henefit  of 
the  party  who  is  to  sustain  the  lose."  Now,  that  may  validate  a  sale  even  in  a  question 
with  the  underwriters,  because  the  sale  is,  in  the  case  of  total  loss  by  the  irreparable 
injury  of  the  ship,  a  measure  quite  consistent  with  the  notion  of  total  loss,  and  with  &e 
duty  of  the  master  as  agent -of  the  underwriters.  He  may  sell  the  ship  though  the 
timbers  happen  still  to  hang  together,  just  as  he  might  have  sold  the  timbers  themselves 
if  the  ship  had  been  dashed  to  pieces.  But  how  can  the  repair  of  the  ship  be  validated 
on  such  a  principle)  For  it  is  only  on  the  supposition  of  total  loss  and  consequent 
abandonment,  that  the  master  can  be  held  to  be  agent  of  the  underwritera  But  then, 
again,  total  loss  necessarily  implies  that  the  ship  cannot  be  repaired  to  advantage ;  so 
that  there  is  an  absolute  contradiction  in  holding  that  the  master,  in  repairing  a  ship  in 
such  circumstances,  can,  by  any  possibility,  be  acting  for  the  benefit  of  the  underwriters. 
His  acting  must  be  held  to  be,  as  his  letters  show  de  facto  it  was  here,  solely  in  the 
character  of  agent  for  the  owners,  on  the  footing  of  a  partial  loss  and  of  non-abandon- 
ment, and  the  possible  benefit  of  an  advantageous  adventure  with  the  repaired  ship- 
matters  in  which  the  owners  have  the  sole  interest ;  and,  therefore,  if  he  has  committed 
error  in  this  matter,  the  owners,  and  not  the  underwriters,  must  be  the  sufferers.  These 
are  just  the  circumstances  in  which,  according  to  the  jud^ent  in  the  case  of  Bouz  0. 
Salvador,  the  acting  has  changed  the  position  of  matters  to  the  injury  of  the  unde^ 
writers,  and  therefore,  the  owners  must  be  held  to  have  "  forfeited  their  claim  to  leoover 
as  for  a  total  loss." 

I  may  add,  that  though  a  sale  by  a  master,  in  the  case  of  total  loes,  has  been  sos- 
tained,  there  does  not,  in  so  far  as  I  am  aware,  appear  one  case  in  which  the  repain  of 
a  ship  by  the  master,  when  ex  conceasis  she  could  not  have  been  repaired  with  advantage 
has  ever  been  held  to  be  an  act  binding  on  the  underwriters.  It  can  only  be  viewed  as 
the  act  of  the  owners,  dealing  with  the  vessel  on  the  footing  of  a  partial  loss,  and  so 
departing  from  any  other  claun. 

[64S]  But,  lastly,  these  measures  were  not  merely  the  act  of  the  master.  They  were 
adopted  and  approved  of  by  the  pursuers.  There  are  many  letters  from  the  parties  in 
the  Mauritius  to  the  pursuers  at  home.  From  some  cause,  which  does  not  appear,  there 
is  but  one  from  the  pursuers  to  their  agents  in  the  Mauritius.  But  that  one  is  enough. 
It  is  the  letter  dated  3d  December,  from  the  pursuers  to  Messrs.  Hunter,  ArbnthiK)^ 
and  Company.  That  was  written  in  the  knowledge  of  all  the  circumstances  contained 
in  the  various  letters  from  Elder  and  the  agents  about  the  repairs,  and  those  repairs 
being  concluded.  In  particular,  it  was  in  ^e  full  knowledge  of  Uie  contents  of  the 
letter  of  the  16th  July  1842,  from  Hunter,  Arbuthnot,  and  Company,  mentioning  that 
the  sum  to  be  raised  by  bottomry  would  be  20,000  doUars ;  and  yet,  though  the  pur- 
suers regret  the  expense  of  the  repairs,  they  certainly  do  not  disclaim  tiiese  proceedings 
but  evidently  adopt  and  sanction  them,  wi&out  objection. 

Knowing,  then,  the  probable  expense  of  these  repairs,  they  content  themselves  with 
expressing  the  hope  that  the  rate  of  freight  will  repay  them.  In  shorty  they  sanction 
the  repairs ;  in  other  words,  they  make  their  election  to  deal  with  the  event  as  a  partial 
loss,  and  look  forward  to  the  probable  success  of  the  adventure  of  the  ship,  when  repaired, 
as  the  means  of  repaying  themselves.  And  accordingly,  they,  on  the  23d  Febroary, 
insured  the  freight,  showing  clearly  they  held  the  adventure  as  their  own. 

Upon  considering  the  whole  of  these  circumstances,  which  are  fully  established  hy 
the  letters  and  other  evidence,  I  must  come  to  the  conclusion  that  the  defenders  have 
established  in  their  favour  the  points  reserved ;  and  that  the  pursuers  must  be  held  to 
have  failed  to  abandon  in  due  time^  and  to  have  elected  to  treat  the  case  as  one  of 
partial  loss ;  and  that,  therefore,  the  defenders  are  entitled  to  have  a  verdict  entered  in 
their  favour. 

Lord  Jbffbbt. — I  concur  in  the  opinions  expressed  by  all  your  Lordships;  and, 
after  the  very  full  discussion  which  all  the  matters  in  the  case  have  now  received,  I 
certainly  do  not  mean  to  go  over  them  again.  There  are  some  views,  however,  which 
I  should  wish  to  mention. 

The  claim  made  by  the  pursuers  in  this  case  is  made  under  a  time  policy,  on  a  vesBsl 
valued,  with  her  cargo,  at  L.6000.  We  cannot  tell  what  proportion  of  this  value  was 
understood  by  the  parties  to  relate  to  the  vessel  herself  and  what  part  of  it  was  unde^ 
stood  to  cover  her  cargo.  The  captain  indeed  says,  in  his  first  letter  to  the  owners,  that 
he  thought  the  vessel  was  over-valued,  and  that  he  had,  tiiensfore,  hesitated  before 
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resolving  to  repair  her.  And  this  fact  the  owners  most  have  known  fuUy  better  than 
he  could  have  done. 

It  is  now  settled,  however,  that,  in  point  of  fact^  she  was  a  total  loss  on  her  arrival 
at  the  Mauritius,  in  May  or  June  1842.  We  are  bound  to  hold  that  to  be  the  fact,  ly 
the  terms  of  the  verdict,  even  although  we  did  not  see  in  the  notes  of  the  evidence  the 
grounds  upon  which  that  verdict  was  rested.  Bat  there  can  be  no  doubt  that  there 
were  good  grounds  for  the  finding.  This  vessel,  with  her  cargo,  was  valued  at  L.6000. 
The  master  swears  that,  when  she  was  lying  at  the  Mauritius,  she  was  not  worth  more 
than  L.500.  She  was  afterwards  repaued  there  at  an  expense  of  somewhere  about 
L.4000.  She  then  came  home,  and  was  sold  at  London,  the  best  market  in  the  world, 
for  about  L.2500. 

There  can,  therefore,  be  no  doubt  that,  before  she  was  repaired,  the  owners  might 
have  claimed  under  the  policy  as  for  a  total  loss ;  and  the  question  which  [649]  we 
really  have  to  decide  is  merely,  whether — the  vessel  being  a  total  loss  under  the  policy 
at  thiftt  time — the  owners  have  since  lost  their  right  to  claim  the  whole  sum  insured, 
either  *'in  consequence  of  abandonment  having  been  necessary,  and 'not  having  been 
made  in  due  time,  or  of  the  owners  having  elected  to  treat  the  case  as  one  of  partial 
loss."  I  am  of  opinion  that  they  have  lost  their  right  to  make  such  claim,  on  both 
grounds. 

I  rather  think  that  this  was  a  case  requiring  abandonment.  But  for  the  adjudica- 
tion of  the  matter  really  before  us,  I  should  not  think  it  necessary  to  go  into  that 
question ;  it  being  enough  for  me,  in  the  admitted  circumstances  of  this  case,  to  refer  to 
these  two  plain  propositions — 1st,  that  all  abandonment  implies  that  there  \a  at  the  Ume 
a  just  claim  for  a  total  loss ;  and  2d,  that,  on  the  other  hand,  all  claim  for  a  total  loss 
necessarily  implies  an  abandonment  of  sdl  that  may  remain  of  the  subject  insured.  It 
was  aocoidingly  admitted,  very  candidly,  on  the  part  of  the  pursuers,  that  when  a  claim 
is  made  for  a  total  loss,  there  is  always  a  virtual  tender  of  abandonment ;  whether  notice 
of  abandonment  has  been  previously  given  in  the  form  of  an  express  offer,  or  only  left 
to  be  implied  from  the  fact  that  the  claim  is  made  on  the  footing  of  the  loss  being 
undoubtedly  total.  And  it  was  also  admitted  that,  in  either  case,  the  claim  or  the 
notice,  in  oider  to  be  effectual,  must  necessarily  be  made  in  due  time — ^the  principle 
being,  that  wherever  the  subject,  though  for  the  time  utterly  unserviceable,  and  so  con- 
structively lost  to  the  owners,  ia  yet  in  such  a  condition  as  to  admit  of  a  possible 
restoration,  notice  of  the  owner's  election  to  claim  for  a  total  loss,  whether  by  a  special 
offer  to  abandon  or  without  it,  must  necessarily  be  given  within  a  short  time  after  they 
come  to  the  knowledge  of  such  a  loss  having  been  suffered. 

In  many  cases  this  right  of  election  in  the  owners  at  home  will  not  be  prejudiced  or 
narrowed  by  any  thing  which  the  shipmaster  may  do  in  his  discretionary  exercise  of  the 
powers  which  he  necessarily  has  over  the  lost  or  damaged  vessel  at  a  distance.  But  in 
such  a  case  as  the  present^  I  concur  fully  in  the  views  expressed  by  Lord  Fullerton ;  and 
hold  that^  where  a  master  under  such  a  policy  as  the  present,  and  with  a  plain  view  to 
the  advantages  to  be  derived  by  the  owners  from  the  vessel's  continued  employment  in 
the  trade  in  which  she  is  engaged,  proceeds  to  execute  repairs  at  a  great  expense,  and 
thus  fully  to  restore  her  to  Uie  cluumcter  of  a  navigable  ship,  he  must  be  held  to  have 
acted  as  the  agents  and  at  the  peril  of  these  owners  alone ;  and  especially  where,  as  in 
this  case,  the  master  follows  that  up  by  borrowing  a  large  sum  on  bottomry,  (of  course 
at  a  large  interest  of  some  12  per  cent,  or  thereabout,)  to  cover  the  cost  not  only  of  the 
actual  repairs,  but  also  of  the  board  of  the  master  and  crew  for  the  five  long  months 
during  which  he  chose  to  detain  her  in  hopes  of  a  profitable  freight  If  it  were  to  be 
held  that  the  master,  as  potentially  agent  for  both  parties,  could  enter  upon  such  a 
course  of  conduct^  in  repairing  and  expending  money,  and  borrowing  on  bottomry  to 
defray  these  expenses,  and  that  the  owners — in  the  event  of  the  vessel  arriving  at  last 
in  a  state  in  which  she  is  worth  less  than  the  sum  so  expended  upon  her — might,  at 
their  own  pleasure,  elect  to  abandon  as  for  a  total  loss — then  I  do  not  see  how  it  is 
possible  to  avoid  the  conclusion,  that  the  insurers  might  be  made  liable,  not  only  for  the 
whole  sum  insured,  but  also  for  the  balance  of  the  bottomry  bond,  over  and  above  the 
sum  which  the  vessel  might  realize  when  brought  to  a  sale.  But  I  for  one  cannot  bring 
myself  to  believe  that  underwriters  can  ever  be  made  liable  to  such  an  extent,  even 
though  there  should  be  no  [660]  adoption  or  recognition  by  the  owners  of  the  master's 
acts  in  so  repairing  and  borrowing.     On  the  contrary,  I  should  hold  it  to  be  clear,  that 
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the  idtimum  et  maximum  et  pesHmum^  in  which  underwriters  under  such  a  contract  can 
ever  be  subjected,  is  for  the  amount  insured  in  the  policy. 

If  it  could  at  all  be  held  that  the  owners,  by  ultimately  abandoning,  or  claiming  for 
a  total  loss,  from  the  time  the  vessel  was  disabled,  had  the  power,  not  only  of  passing 
the  property  to  the  underwriters  as  it  then  stood,  but  of  making  them  answerable  for 
all  the  subsequent  acts  of  the  master,  and  fixing  them  thenceforward  with  the  character 
of  his  only  responsible  employers,  it  seems  impossible  to  stop  short  of  the  conclusion 
already  noticed,  however  preposterous,  that  they  might  thus  be  made  liable,  not  only  for 
the  whole  sum  in  the  policy,  but  it  might  be  for  a  great  additional  sum — ^which  the 
master  had  expended,  partly  in  extravagant  repairs,  and  partly  for  wages,  and  aubsiB- 
tence  for  himself  and  crew,  and  stores  for  the  home  voyage,  and  had  charged  by  bond  of 
bottomry,  not  only  on  their  vessel,  but  oa  the  persons  of  her  new  owners,  as  his  con- 
stituents in  the  transaction.  If  he  was  not  their  agent,  in  short,  he  could  not  possibly 
bind  them  by  any  of  these  proceedings ;  but  if  he  was  their  agents  he  must  have  bound 
them  to  alL 

But  even  if  the  case  could  be  extricated  from  the  extravagant  conclusions  which 
seem  thus  necessarily  involved  in  it,  I  think  that  it  would  import  a  complete  inversion 
of  the  whole  principles  of  marine  insurance,  if  the  master  could  ever  be  recognised  as 
the  agent  of  any  one  but  the  owners,  when  he  takes  upon  him  to  execute  expensive 
repairs  upon  a  disabled  vessel.  Since,  if  after  all,  she  proves  of  less  value  than  the 
expense  of  these  repairs,  (the  only  case  in  which  there  can  be  either  ultimate  abandon- 
ment or  claim  for  total  loss,)  it  is  manifest  that  the  underwriters  must  thus  lose  the 
whole  value  which  she  had  before  these  repairs  were  attempted. 

Such  a  proceeding  is  manifestly  a  quite  different  thing  from  merely  doing  the  best 
for  all  concerned,  on  the  first  occurrence  of  a  serious  disaster — such  as  {)atching  up  a 
wrecked  vessel,  so  as  to  get  her  into  a  harbour,  or  making  efforts  to  get  her  off  a 
shoal  where  she  was  stranded.  These  are  justly  considered  as  measures  for  preservation 
alone ;  and  end^  where  the  loss  notwithstanding  proves  total,  in  leaving  all  that  may 
remain  from  the  accident,  available  for  those  to  whom  it  is  abandoned,  and  available  as 
the  mere  remnant  of  what  had  been  substantially  destroyed.  The  owners  themselves, 
accordingly,  if  personally  present  on  the  spot,  might  safely  adopt  all  such  measuies, 
without  injuring  their  ultimate  right  to  abandon,  or  claim  for  a  total  loss.  But  where  a 
damaged  ship  is  repaired  at  a  cost  exceeding  her  ultimate  value,  not  only  is  her  whole 
value  as  it  was  before  the  repairs  ^which  might  amount  to  thousands  of  pounds)  taken 
away  from  the  underwriters,  but  wnat  is  left  for  them  instead  is  an  entirely  new  subject, 
viz.  a  complete  and  serviceable  ship,  though  so  burdened  with  debt  as  to  be  of  less 
than  no  value  to  those  to  whom  she  is  offered. 

In  the  present  case,  it  is  stated  that  the  ship  was  a  total  loss  when  she  arrived  at  the 
Mauritius ;  and  it  is  for  the  loss  arising  from  her  damaged  state  as  at  that  time,  and  for 
nothing  else,  that  the  owners  now  make  their  claim.  But  i^  when  so  totally  lost,  she 
had  either  been  abandoned  as  she  stood,  or  sold  (as  every  body  must  now  see  die  should 
have  been)  as  a  wreck  by  the  master,  it  is  plain  that  the  underwriters,  paying  no  doabt 
the  whole  sum  in  the  policy,  would  have  been  entitled  at  the  same  time  to  the  value  of 
the  wreck,  or  the  L.500  for  which  the  mas-  [661]  -ter  says  he  could  then  have  sold  her: 
And  this  being  the  case,  it  seems  obvious  that  they  could  never  be  made  liable  for  any 
thing  further,  or  in  any  way  deprived  of  their  right  to  this  remnant  of  the  subject 
insured.  The  whole  claim  of  the  owners  is  now  rested  on  an  offer  to  abandon  the  veflsel 
as  she  stood  on  her  arrival  at  the  Mauritius ;  and  on  the  finding  of  the  jury  that  she 
was  a  total  loss  in  May  or  June  1842,  before  any  repairs  on  her  had  been  attempted. 
But  if  they  can  succeed  in  either  of  these  forms  of  their  demand,  must  they  not,  at  all 
events,  make  good  to  the  underwriters  the  actual  value  of  the  ship  as  she  stood  at  that 
date }  Or  can  they  possibly,  without  palpable  inconsistency,  teU  these  underwriters  tha^ 
under  this  abandonment,  they  must  be  contented  to  take  a  vessel  repaired  at  an  expense 
of  L.4000,  and  then  sold  for  L.2500 ;  and,  consequently,  not  only  absolutely  worthleoH 
but  covered  by  a  bottomry  bond  for  upwards  of  L.5000,  under  which  those  who  were 
truly  represented  by  the  shipmaster,  or  actually  held  the  character  of  owners^  must  be 
personally  liable  for  the  balance ) 

I  must  hold,  therefore,  that  in  every  case  like  the  present,  where  the  loss  is  fixed  to 
have  occurred  before  any  repairs  were  attempted,  and  where  the  obligation  to  abandon 
(and  here,  indeed,  the  express  tender)  necessarily  draws  back,  and  applies  to  that  tim^ 
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no  sabaequent  act  of  the  shipmaster,  to  the  ultimate  prejudice  of  the  insurers,  can 
possibly  be  construed  to  be  their  act,  or  other  than  the  act  and  for  the  behoof  of  the 
original  owners.  From  all  which,  I  think  it  foUows  that  the  acts  of  the  master,  in  so 
repairing,  and  again  taking  freights  for  the  vessel  as  a  seryiceable  ship,  must  always  be 
hdd  not  only  as  acts  of  t^e  owners,  but  as  acts  by  which  they  irrevocably  make  their 
election  to  abide  by  the  property  of  the  vessel,  and  to  claim  under  the  policy  only  for  an 
average  or  partial  loss :  And  on  this  ground  alone,  I  should  hold  that  the  judgment 
must  be  for  the  underwriters,  even  though  it  had  not  been  proved,  as  I  think  it  has 
been,  that  these  acts  of  the  master  were  afterwards  adopted  and  recognised  by  the 
owners. 

On  the  views  which,  it  will  be  observed,  I  thus  take  of  the  case,  it  is  by  no  means 
necessary  to  determine  whether  it  was  one  which  required  a  formal  abandonment.  But 
as  that  is  one  of  the  points  expressly  reserved  by  the  verdict,  it  is  right  that  I  should 
state  very  shortly  the  grounds  on  which  I  have  come  to  the  opinion  I  have  already 
indicated,  that  such  an  abandonment  was  necessary  to  support  the  claim.  And  I 
do  not  know  that  I  can  better  express  the  principle  on  which  I  rely  than  by  saying, 
that  the  only  cases  in  which  I  conceive  a  claim  for  total  loss  can  ever  be  supported 
without  such  a  previous  tender,  are  cases  in  which  there  is  either  nothing  left  to  be 
taken  by  the  underwriters,  or,  at  all  events,  nothing  in  the  shape  of  a  serviceable  and 
navigable  ship  then  at  their  disposal.  Where  the  vessel  goes  bodily  to  the  bottom,  or  is 
wholly  consumed  by  fire,  there  can  be  no  need,  and  no  room  indeed,  for  abandonment, 
because  there  is  nothing  to  be  abandoned ;  and  so,  if  she  is  shattered  to  pieces,  and 
nothing  left  to  be  disposed  of  but  her  disjointed  materials.  These  are  plain  cases  in  which 
the  claim  will  lie  for  a  total  loss  without  any  offer  of  abandonment ;  and,  on  the  other 
hand,  there  are  cases  where  this  will  as  plainly  be  indispensable :  And  the  true  criterion, 
as  I  take  it,  of  these  cases,  is,  that  they  must  be  cases  where  there  is  at  the  time  an 
entire  cessation  or  interruption  of  all  use  of  the  vessel  to  the  owners,  and  a  strong 
probability  that  this  state  will  continue,  at  least  so  as  to  defeat  the  voyage  insured, 
though  the  vessel  itself  may  be  still  substantially  serviceable,  and  there  is  still  a  chance 
of  her  being  restored.  The  clearest  cases  of  this  sort  are  those  of  cap-  [662]  -ture,  or 
detention  by  foreign  powers,  where  the  owners,  having  palpably  lost  all  use  and  control 
over  their  vessel,  have  been  found  entitled  to  abandon  it  to  the  insurers ;  to  whom,  by 
that  act»  the  property  is  held  to  pass,  so  as  to  give  them  the  sole  right  to  all  the  profits 
which  may  arise  from  a  recapture  or  liberation,  at  whatever  time  these  may  occur.  But 
to  effect  this,  and  to  support  the  claim  of  the  owners  for  a  total  loss,  there  must,  in  all 
such  cases,  be  distinct  notice  of  abandonment^  as  soon  as  possible  after  they  come  to  the 
knowledge  of  the  capture  or  detention ;  and  if  no  such  notice  is  given,  the  property 
will  undoubtedly  remain  with  them ;  and,  in  the  event  of  recapture  or  liberation,  no 
claim  for  total  loss  be  admissible  on  account  of  the  intermediate  eviction,  although  it 
might  be  for  the  manifest  advantage  of  the  owners  to  be  allowed  to  insist  in  such 
a  daim. 

These,  I  have  said,  are  the  clearest  cases  of  the  competency  and  necessity  of  express 
abandonment,  and  I  believe  are  those  in  which  the  doctrine  was  first  established. 
The  principle,  however,  has  since  been  extended  to  cases  in  which,  though  the  vessel 
may  still  be  substanially  serviceable,  her  use  has  been  so  disturbed  by  perils  insured 
against,  that  the  voyage  is  lost,  or  rendered  not  worth  pursuing ;  and  here,  too,  it  is  now 
settled,  on  the  one  hand,  that  the  owners  may  expressly  abandon  and  claim  for  a  total 
loss,  and,  on  the  other,  that  they  must  so  abandon,  in  order  to  sustain  such  a  claim. 

These  I  conceive,  will  be  admitted  to  be  plain  cases,  either  for  requiring  or  dispens- 
ing with  express  abandonment.  But  the  case  of  a  vessel  so  disabled  as  to  make  it 
doubtful  whether  she  is  worth  repairing,  (the  case  which  is  now  here,)  has  given  occasion 
to  more  doubt  and  controversy.  The  old  rule  seems  to  have  been,  that  if  the  vessel  still 
retained  the  form  and  character  of  a  ship,  an  express  abandonment  was  necessary  to 
warrant  a  claim  for  total  loss.  But  this  seems  to  have  been  recently  relaxed,  and  the 
daim  allowed,  wherever  it  could  be  clearly  shown  that  she  was  in  fact  not  worth  repair- 
ing, and  had  truly  no  other  value  than  that  of  her  mere  materials.  But  there  is  nothing, 
I  humbly  conceive,  in  these  later  decisions  (Cambridge  t;.  Anderton,  and  Boux  v. 
Salvador,)  that  can  raise  any  doubt  as  to  the  necessity  of  an  express  abandonment  in 
such  a  ease  as  the  present.  In  both  the  cases  refeired  to,  the  subject  of  insurance  (in 
the  one  case  the  ship,  in  the  other  the  cargo,)  had  been  actually  sold  by  the  master,  under 
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an  appreheDsion  that  the  property  could  not  be  retained  withoat  a  growing  and  additional 
loss.  In  point  of  fact,  therefore,  there  was,  in  these  cases,  beyond  all  question,  an  ackud 
total  loss  of  the  subject  to  the  owners ;  and  the  only  question  there  raised  or  determined 
was,  merely  whether  the  sale,  which  at  all  events  took  the  property  finally  from  the 
owners,  was  justifiably  or  properly  made  1  And  this,  again,  was  rightly  held  to  depend 
on  the  sufficiency  of  the  proof,  that  there  was  no  reasonable  hope  of  advantage  from  any 
other  course  that  could  be  followed ;  in  fact,  that  the  total  loss,  which  was  consummated 
and  made  palpable  by  the  sale,  had  truly  occurred  before ;  and  that  as  no  part  of  the 
subject  insured  actually  remained  when  die  first  intelligence  of  the  disaster  came  to  the 
owners,  there  was  no  room,  and  consequently  no  necessity,  for  a  previous  abandonment 

All  that  is  settled,  therefore,  by  these  cases  is,  that  where  the  shipmaster  is  satisfied 
that  the  damage  to  the  owners'  property  is  such  as  he  can  easily  prove  to  have  made  it 
for  their  advantage  instantly  to  get  rid  of  it,  he  (being  at  a  distance)  may  dispose  of  it 
for  a  greatly  reduced  price,  and  yet  leave  their  claim  for  a  total  loss  entire ;  though  he 
thus  makes  it  impossible  for  them  to  make  a  proper  offer  of  [6S3]  abandonment.  Ke  is 
thus  held  to  have  elected  for  the  owners  to  part  with  the  property ;  and,  because  his 
remote  situation  made  it  impossible  to  part  with  it  to  the  insurers  by  the  ordinary  couae 
of  abandonment,  they  were  rightly  held  to  have  preserved  their  claim  for  a  total  loss,  on 
merely  surrendering,  viafadii  the  price  which  had  been  obtained  for  the  wreck  of  that 
lost  property,  and  which  now  comes  in  its  place.  But  this  result  obviously  depends 
wholly  on  its  being  proved  that  the  damage  was  of  this  fatal  description;  and  this, 
accordingly,  was  the  precise  issue  in  both  the  cases  referred  to: — ^it  being  all  along 
admitted,  and  taken  for  granted,  that  if  the  sale  could  n^t  be  proved  to  have  been 
properly  and  almost  necessarily  made,  the  insurers  could  not  be  prejudiced  by  its  aotnal 
occurrence ;  nor  the  claim  for  total  loss  be  sustained — the  shipmaster  being  clearly  con- 
sidered, in  such  circumstances,  as  in  no  sense  an  agent  for  them.  In  the  same  way, 
therefore,  if  the  master,  acting  equally  for  the  owners  alone,  shall  prudently  and  properly 
elect  for  retaining  the  property  of  the  vessel,  and  repairing  her  for  their  benefit^  their 
rights  under  the  contract  of  insurance  will  remain  untouched.  But  if  he  improperly 
and  absurdly  make  this  election,  and  utterly  fails  in  justifying  the  course  he  has  pursued, 
it  follows,  upon  these  very  authorities,  that  the  insurers  can  in  no  way  be  prejudiced  by 
his  proceedings,  but  must  be  entitled  to  deal  with  the  owners  as  if  no  such  course  had 
been  taken. 

Whenever  a  ship  is  so  damaged  as  to  make  it  doubtful  whether  she  is  worth  repai^ 
ing,  the  master,  if  in  a  home  port,  or  within  easy  reach  of  his  owners,  is  bound  to  give 
them  instant  notice;  and,  in  the  meantime,  to  abstain  from  incurring  any  expense^ 
except  for  her  immediate  preservation :  And  the  owners,  again,  are  bound,  without  any 
delay,  to  make  their  election  either  to  abandon  or  to  retain  the  property ;  and  I  take  it 
to  be  quite  clear,  1st,  that  if,  in  such  circumstances,  they  resolve  to  abandon,  they  must 
give  timeous  notice  of  that  resolution  to  the  insurers ;  and,  2d,  that  if,  without  any 
communication,  they  merely  proceed  to  repair  her  at  their  own  hands,  they  will  be  held 
to  have  finally  elected  to  abide  by  the  property ;  and  can  eventually  claiin  only  for  an 
average  or  partial  loss. 

Where  the  damage  occurs  in  the  vicinity  of  the  parties,  there  would  seem  to  be  no 
doubt  as  to  this.  But  even  where  it  happens  at  a  great  distance,  I  conceive  that  die 
same  rules  must  prevail;  though  the  duty  of  the  shipmaster  may  be  more  delicate; 
from  being  now  obliged  to  elect  and  decide  for  his  owners,  without  the  means  of  con- 
sulting them.  But  I  take  it  to  be  clear  that  he  can  in  no  case  prejudice  the  rights  of 
the  insurers  by  a  rash  or  improper  election ;  but  must  always  decide  at  the  risk  and 
peril  of  his  owners.  And  where  the  case  is  not  one  of  doubtful,  but  of  very  plain 
expediency,  this  will  scarcely  be  contested.  Suppose  a  ship  originally  worth  only 
L.3000  arrives  disabled  in  some  distant  place,  where,  from  the  scarcity  of  materials  and 
skilled  labour,  she  could  not  possibly  be  repaired  (though  substantially  repairable)  for 
less  than  L.10,000;  and  that  the  master  having  ascertained  this  by  estimate,  should, 
notwithstanding,  choose  to  repair  her  at  this  monstrous  expense, — could  it  possibly  be 
maintained  that  the  owners,  by  subsequently  offering  to  abandon  this  most  costly  vessel, 
could  not  only  force  the  property  of  it  on  the  insurers,  but  turn  them  into  the  nspoor 
sible  employers  of  the  master  in  the  matter  of  this  preposterous  expenditure!  The 
present  case,  though  less  aggravated,  is  substantially  of  the  same  description ;  and  turns 
wholly  upon  the  question,  whose  agent  the  master  must  be  held  to  have  beea»  whan  ha 
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ordered  these  repairs,  and  contracted  these  other  expenses  ?  That  [654]  he  could  not 
have  so  acted  for  the  insurers  seems  plain,  from  all  that  has  been  cdready  said ;  and  if 
he  was  the  agent  of  the  original  owners,  it  is  equally  plain  that  the  property  must  have 
remained  witii  them ;  and  that  they  can  now  claim,  in  respect  of  these  repairs,  for  no 
more  than  an  average  loss,  as  already  adjusted  by  the  proper  authorities. 

I  hold,  then,  that  all  right  to  claim  for  a  total  loss  was  renounced  and  taken  away 
by  their  electing  (through  their  master)  to  keep,  repair,  and  employ  the  vessel  for  pur- 
poses of  trade ;  and  that  we  have  no  occasion  to  consider  whether  she  was  rightly  aban* 
doned  or  not.  But  the  very  condition  in  which  she  was  when  the  tender  to  abandon 
was  actually  made,  is  in  plain  contradiction  to  its  terms.  They  profess  to  abandon  a 
ship  lying  at  the  Mauritius  as  a  wreck  in  May  or  June  1842,  and  then  worth  about 
L.5()0  or  L.600.  But  what  they  actually  offer  to  the  underwriters  is  a  complete  service- 
able Tessel,  worth  L.2600 — but  unluckily  brought  up  to  that  value  by  an  expenditure 
of  near  L.4000,  and  so  burdened  with  bottomry  as  that  no  person  could  possibly  take 
her  without  becoming  personally  liable  for  L.5300, — and  this  undesirable  property  they 
maintain  now  actually  belongs  to  the  insurers. 

It  is  needless  to  controvert  propositions  like  these ;  and  I  shall,  therefore,  leave  this 
branch  of  the  subject^  by  merely  saying,  that  if  all  claim  for  total  loss  had  not  been 
forfeited  by  the  proceedings  of  the  owners  and  their  master,  no  such  claim  could  at  any 
rate  haye  been  maintained  without  a  regular  and  timeous  abandonment — ^the  subject 
actually  proposed  to  be  given  up  not  being  the  mere  wreck  or  remnant  of  the  vessel 
insured,  but  an  entire  navigable  ship,  reconstructed  to  some  small  extent  out  of  her 
materials — while,  if  it  be  said  that  there  was  an  actual  abandonment^  it  will  immediately 
be  seen  that  it  was  out  of  all  time. 

The  other  question  is,  whether,  on  the  whole  matter,  the  owners  must  not  be  held 
to  have  elected  to  retain  the  property,  and  to  claim,  at  all  events,  for  no  more  than  a 
partial  loss.  I  have  already  said  that,  in  my  opinion,  they  must  be  held  to  have  so 
elected,  from  the  moment  their  shipmaster  resolved  to  repair  and  re-employ  the  vessel, 
and  made  them  aware  of  this  resolution.  But,  over  and  above  that,  I  think  it  is  plain 
that  they  themselves  deliberately  adopted  and  acted  on  that  plan.  After  what  has  been 
so  fully  stated,  especially  by  Lord  Fullerton,  I  certainly  shall  not  go  into  the  details  of 
the  correspondence.  But  it  appears  to  me  quite  evident  that,  from  the  5th  of  September, 
when  the  owners  received  the  master's  letter,  communicating  the  disaster  which  had 
happened  to  the  ship,  and  stating  the  probable  expense  of  repairs ;  and,  at  all  events, 
and  undoubtedly,  ^m  about  the  13th  of  November,  when  they  were  cognizant,  not 
only  in  substance,  but  I  think  in  detail,  of  all  that  they  really  knew  when  they  af  ter- 
wanls  made  the  tender  of  abandonment  and  raised  the  present  action;  the  owQers, 
especially  considering  that  they  were  living  as  it  were  as  next  door  neighbours  to  the 
imderwriters,  were  in  mora  in  communicating  with  them,  and  making  their  claim 
against  them.  At  the  first  of  these  dates,  they  had  learned  that  the  expense  of  repairs 
would  not  be  less  than  L.3000 ;  and,  in  point  of  fact^  it  turned  out^  as  it  appeared  to 
me  from  the  accounts — though  I  am  not  much  of  an  arithmetician — that  the  actual 
repairs  did  not  much  exceed  that  sum ;  amounting,  as  I  reckon,  to  something  about 
L.3600.  But^  in  the  bottomry  bond,  a  great  variety  of  other  items  are  included; 
amongst  others,  the  whole  port  charges ;  the  stores  of  the  ship  for  the  home  voyage ; 
the  wages  and  subsistence  of  the  master  and  crew  for  a  period  of  better  than  five 
[666]  months  that  the  ship  waited  for  a  cargo  at  the  Mauritius ;  the  physician's  charges 
for  medical  attendance  on  the  crew;  and  the  sickbed  and  funeral  expenses  of  two 
unlucky  mariners  who  died  there — all  those  are  included  in  the  sum  for  which  the 
bottomry  bond  was  granted,  including  twelve  per  cent  interest  on  the  money  advanced. 
And  when  these  are  deducted,  it  turns  out  that  the  master,  in  what  he  first  wrote  to 
the  owners,  had  come  surprisingly  near  the  actual  expenditure  for  repairs ;  and,  there- 
fore, in  so  far  as  this  particular  is  concerned,  they  really  knew  as  much  of  the  matter  on 
the  5th  of  September  1842  as  they  did  when  th^y  made  their  offer  of  abandonment  on 
30th  March  1843.  All  the  other  expenses  were  incurred  in  the  speculations  in  which 
the  master  then  tells  them  he  was  engaged  for  the  freight,  and  profitable  employment 
of  the  vessel  in  the  course  of  subsequent  adventures;  and  as  large  owners  of  such 
property,  they  must  have  bad  a  pi^etty  good  notion  of  tiheir  probable  amount.  But^  at 
all  events,  as  early  as  13th  November  1842,  they  were  apprised  that,  to  answer  these 
chaige%  and  the  expense  of  repairs,  a  gross  sum  of  not  less  than  20,000  doUais  would 
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have  to  be  raised  upon  bottomry ;  and  this  at  a  time  when  it  was  proposed  to  send  the 
vessel  to  Bombay,  after  a  detention  of  little  more  than  two  months  at  the  MauritiuB. 
Now,  the  whole  sum  ultimately  required,  and  actually  borrowed  on  bottomry,  was  only 
23,000  dollars ;  and  this  after  it  had  been  determined  to  keep  the  ship  near  three  monthB 
longer  at  the  Mauritius,  to  secure  a  good  freight  for  her  to  England— of  which  last  pro- 
ject the  owners  were  fully  informed  previous  at  all  events  to  the  3d  of  December  1842. 
They  knew,  therefore,  at  least  three  months  before  the  vessel  came  home,  in  what  condi- 
tion she  was  to  come ;  and  being  necessarily  cognizant  of  her  original  value,  must  then 
have  seen,  just  as  clearly  as  they  did  at  the  end  of  March  following,  that  she  could 
not  possibly  sell  for  any  thing  like  the  sum  for  which  she  stood  unpledged  to  the 
holders  of  the  bottomry  bond;  and  were  therefore  in  a  condition,  and  consequently 
bound,  to  abandon  and  claim  on  the  underwriters,  at  least  as  early  as  December^ 
if  they  had  early  supposed  that  they  were  still  entitled  to  any  thmg  more  than  an 
average  loss.  The  only  solution  of  their  conduct  is,  that  they  were  conscious  Uiat 
they  had  no  higher  ckum ;  and  were  at  last  only  tempted  to  hazard  it^  by  the  pressure 
of  the  present  loss. 

At  the  very  best^  however,  this  case  is  just  one  of  those  of  which  the  English  bookB 
are  full,  where  the  owners  improperly  dissembled  with  the  insurers,  lay  by  in  taciturnity, 
and  kept  everything  in  suspense,  till  they  could  see  whether  their  speculations  might 
not  be  so  profitable  as  to  mske  it  more  advantageous  for  them  to  retein  the.  property, 
and  claim  for  a  partial  than  for  a  total  loss.  It  is  quite  plain,  however,  that  if  they 
were  entitled  and  bound  to  abandon  on  the  30th  March  1843,  they  were  equally 
entitled  and  bound  to  abandon  in  September,  or,  at  all  events,  in  November  1842. 
But  they  did  no  such  thing;  and,  probably  hoping  that  more  than  the  difference 
between  a  partial  and  a  total  loss  might  be  made  up  by  the  good  freights,  passengen*- 
money,  and  so  forth,  which  they  hoped  to  obtein,  they  resolved  to  do  nothing,  and 
await  the  result. 

If  there  had  been  no  more  than  taciturnity  in  the  case,  this  would  have  been  suffi- 
cient to  bar  their  present  claim ;  considering  the  full  and  early  knowledge  they  had  of 
all  that  had  been  done  and  contemplated  by  their  deputy.  But  they  were  not  merely 
silent  under  these  communications.  They  distinctly  enough  signify  their  aoquieBcence 
in  them,  in  the  only  letter  they  wrote  to  their  agento  in  the  Mauritius ;  and  then  they 
actually  mix  themselves  up  with  their  master's  proceed-  [656]  -ings,  and  uneqioiyocally 
adopt  them.  They  go  and  insure  the  homeward  voyage  and  freight,  without  communi- 
cating that,  or  any  of  the  importent  circumstances  in  their  knowledge,  to  the  unde^ 
writers.  There  is  more  in  the  circumstance  of  their  effecting  that  insurance  than  mere 
non/acienHa.  They  hear  of  speculations  which  might  probably  be  made  advantageously ; 
they  hear  of  the  chance  of  earning  passage-money  by  their  oomf  orteble  ship — the  ship 
might  come  to  a  rising  market — they  are  distinctly  told  that  they  will  only  recover  two- 
thirds  of  the  expenses  from  the  underwriters ;  and,  on  the  whole,  they  conclude  that 
there  is  not  a  bad  look  out  in  case  they  should  keep  the  ship.  These  are  the  prospectB 
held  out  to  the  owners;  and  they  hug  them  to  their  hearts;  they  act  upon  them;  they 
order  insurance  in  their  own  name ;  they  give  directions  as  to  docking  the  veaael  as 
their  own ;  and  they  ask  all  about  its  particular  circumstances.  All  this  time  they  keep 
their  claim  for  a  toUd  loss — supposed  to  have  occurred  nine  months  before — in  peito; 
and  it  is  only  on  the  30th  of  March  1843,  when  they  find  that  their  speculations  have 
all  failed,  that  they  propose  to  abandon  the  ship.  But  even,  if  otherwise  competent,  it 
was  then  far  too  late,  and  they  were  bound  down  and  committed  to  a  claim  for  a  mere 
partial  loss. 

It  appears,  from  the  evidence  of  the  master,  that  he  had  doubts  whether  he  would 
have  elected  to  repair  had  the  vessel  been  his  own ;  but  he  adds,  that  he  knew  that  hia 
owners  attached  a  peculiar  value  to  this  particular  vessel — a  sort  of  pretium  affedioniU; 
that  she  was  their  favourite  ship,  and,  as  he  expresses  it,  that  it  would  have  broken 
their  hearto  had  she  been  abandoned  i  And  so  far  does  this  appear  to  have  been  the 
case  that^  in  spite  of  what  one  would  think  they  should  have  known  of  the  difference 
between  her  real  value  and  the  sums  with  which  she  was  burdened,  they  are  proved  to 
have  lent  a  ready  ear  to  their  master's  dreams  of  a  profitoble  speculation,  and  to  have 
acquiesced  in  his  resolution  to  retain  and  to  repair  her. 

I  can  hardly  doubt — though  I  have  no  definite  information  on  the  subject — that,  in 
point  of  fact^  considering  the  prodigious  facilities  of  oonununication  now  established 
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between  this  conntry  and  the  East,  the  master  might  actually  have  been  stopped  before 
the  whole  of  this  great  expenditure  had  been  incurred.  If  the  owners  had  come  to  the 
underwriters  at  firsts  and  laid  the  whole  information  before  them,  the  underwriters,  I 
suspect,  would  have  put  an  end  to  the  business.  But  that  is  not  the  question  here. 
The  dissimulation  and  taciturnity  of  the  owners,  during  the  long  period  between  their 
receiving  the  whole  material  information  and  the  date  of  abandonment^  form  a  conclusive 
bar  to  their  recovering  as  for  a  total  loss,  to  which  the  hope  of  getting  back  their  ship, 
with  a  chance  of  profit,  and  being  able  to  restrict  their  claim  to  a  partial  loss,  afford  no 
relevant  answer. 

Even  if  there  had  been  nothing  more  than  the  admitted  delay  of  twelve  days  between 
the  final  arrival  of  the  vessel  and  the  date  of  the  abandonment,  that  delay  would  pro- 
bably have  been  enough  to  exclude  the  present  claim.  But  I  should  be  sorry  to  be 
obliged  to  decide  on  a  ground  so  narrow.  I  found  my  opinion  on  the  whole  circum- 
stances of  the  case ;  and  especially  on  the  delay  following  the  information  received  in 
September,  or,  at  fiuthest,  in  November,  before  the  vessel  arrived. 

The  Court  pronounced  the  following  interlocutor: — "Find  that  the  pursuers  are 
barred  from  recovering  as  for  a  total  loss,  in  respect  they  were  [657]  bound,  and  failed,  to 
abandon  the  vessel  in  due  time  to  the  defenders,  and  also  that  they  elected  to  treat  the 
loss  as  partial :  Therefore,  appoint  the  verdict  to  be  entered  up  for  the  defenders,  subject 
to  ascertainment  of  the  amount  due  to  the  pursuers  as  for  a  partial  loss:  Find  the 
defenders  entitled  to  the  expenses  applicable  to  the  discussion  of  the  points  now  decided, 
and  remit  to  the  Lord  Ordinary  to  proceed  with  the  case  in  terms  of  the  above  finding ; 
reserving  all  other  questions  of  expenses." 

AutTioriHea  for  Purmers. — Cambridge  v,  Anderton,  (2  Bam.  and  Cress.  691);  Roux 
V,  Salvador,  (1  Bingham's  New  Cases,  526 ;  and  3  Bingham's  New  Cases,  266) ;  Roscoe 
on  Nisi  Prius  Evidence,  245 ;  Park,  Vol.  I.  p.  370  to  379 ;  Smith  v.  Eobertson,  (2 
Dow's  Reports,  479). 

AtUhorities  far  Defenders. — 1  Park,  pp.  373,  606,  611 ;  Selwyn's  Abridgement,  (ed. 
1845),  972 ;  Smith's  Compend.  348,  352 ;  Martin  v,  Crockat^  (14  East,  465) ;  Mullet  v. 
Shedden,  (13  East^  304) ;  Benson  v.  Chapman,  (6  Manning  and  Grainger's  Reports,  792) ; 
Mitchell  V.  Edie,  (VoL  I.  Termly  Rep.  613). 

[Affirmed,  6  Bell,  278,  8  S.R.R.  (H.L.)  790.    Cf.  Aanhin  v.  PoUer,  L.R.  6  H.L.  123.] 


No.  80.  Vm.  Dxmlop  657.    6  March  1846.    Ist  Div.— Lord  Wood. 

James  Tulloch,  Pursuer. — SoL-Gen.  Anderson — PcUton, 
B.  J.  Williams,  Defender. — RiUherfurd — Marshall. 

Jurisdidum — Forum  Competens — Foreign. — In  an  action  raised  against  a  foreigner, 
when  on  a  visit  to  this  country,  upon  a  claim  arising  out  of  transactions  in  a  foreign 
country, — ^Held  that  the  Court  had  jurisdiction,  but  that,  in  the  circumstances  of  the 
case,  it  was  not  a  convenient  foruniy  and  therefore  process  sisted  for  three  months  to 
allow  the  pursuer  to  bring  an  action  in  the  foreign  court,  the  defender  binding  him- 
self to  answer  there. 

James  Tulloch,  residing  in  Edinburgh,  employed  B.  J.  Williams  of  Jamaica  as  his 
commissioner  and  attorney  to  manage  bis  estate  there.  Williams  having  come  on  a 
visit  to  this  country  for  his  health,  Tulloch  raised  two  actions  against  him — the  one  an 
action  of  damages  for  alleged  mismanagement  and  neglect  of  duty  as  commissioner  and 
attorney  for  the  pursuer — and  the  ot^er  an  ordinary  action  for  payment  of  an  alleged 
balance  due  upon  the  defender's  factorial  accounts.  Both  actions  were  defended,  and  in 
each  these  preliminary  defences  were  stated — Ist,  That  the  Court  had  no  jurisdiction ; 
and  2d,  That  at  all  events  it  was  not  a  proper  and  convenient  forum  for  abjudicating 
upon  the  subject-matter  of  the  action.  A  minute  was  likewise  lodged  with  the  defences 
in  each  action,  to  the  effect  **  that  the  defender  was  ready  and  willing  to  answer  in  the 
courts  of  Jamaica  to  any  writ  or  action  which  the  pursuer  might  bring  against  him  with 
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reference  to  the  subject-matter  of  the  present  process ;  and  the  defender  binds  himself 
to  do  so  accordingly." 

The  first  defence  was  ultimately  abandoned.  In  support  of  the  second,  [668]  tiie 
defender  stated  that  the  whole  documents  relative  to  both  cases,  and  all  the  witnesses 
whom  it  would  be  necessary  to  examine,  were  in  Jamaica,  and  pleaded  that  on  that 
account,  and  in  respect  the  cases  must  be  decided  by  the  law  of  Jamaica,  the  courts  of 
that  country  in  which  the  defender  bound  himself  to  answer,  afforded  the  most  convenient 
forum  for  their  adjudication. 

The  Lord  Ordinary  repelled  both  defences  in  both  actions.^ 

1  «  NoTB. — 1.  Of  the  jurisdiction  of  the  Court  there  appears  to  be  no  doubt 

"  2.  The  action  is  an  ordinary  action  for  recovery  of  sums  said  to  be  due  to  the 
pursuer  by  the  defender,  on  account  of  his  alleged  mismanagement  and  n^lect  of  duty 
as  commissioner  and  attorney  for  the  pursuer ;  and  there  being  jurisdiction  in  this  Coorti 
by  the  defender's  personal  presence  in  this  country,  and  residence  here  (although,  as  it 
is  stated,  only  for  a  visit),  the  Lord  Ordinary  is  not  aware  of  any  authority  for  taking 
the  course  desired  by  the  defender,  and  declining  in  the  mean  time  to  proceed  with  the 
abjudication  of  the  matters  at  issue  between  the  parties,  leaving  it  to  the  pursuer  to 
institute  proceedings  against  the  defender  in  the  Courts  of  Jamaica,  in  which  the 
defender  has  declared  his  willingness  to  appear  and  answer.  The  case  is  not  one  of  the 
description  where  the  Court  has  adopted  that  mode  of  procedure.  No  doubt  it  mighty 
in  the  circumstances,  be  more  expedient  that  the  matters  in  dispute  should  be  settled  in 
the  Jamaica  Courts,  by  the  law  of  which  country  they  must  be  determined,  and  to  which 
resort  must  be  had  for  the  evidence,  documentary  or  otherwise,  which  may  be  necessary 
for  their  extrication ;  and  it  may  be  within  the  power  and  competency  of  this  Court  to 
sist  process,  to  the  effect  proposed  by  the  defender.  Still  not  finding  any  case  like  the 
present,  in  which  the  Court — having  jurisdiction  over  the  defender — has,  in  the  exercise 
of  its  discretion,  taken  that  course,  and,  for  such  reasons  as  have  been  suggested,  refused 
itself  to  entertain  that  claim  insisted  in,  the  Lord  Ordinary  has  not  felt  that  he  would 
be  warranted  in  entertaining  the  second  preliminary  defence.  He  has,  therefore, 
repelled  it.  But,  in  doing  so,  he  must,  as  he  did  at  the  debate,  press  it  upon  the  atten- 
tion of  the  pursuer  whether,  for  his  own  sake,  he  ought  not  to  accede  to  what  has  been 
proposed  by  the  defender,  as  affording  the  speediest,  the  most  satisfactory,  and  least 
expensive  way  of  having  justice  administered  between  them.  To  go  on  wiUi  the  litiga- 
tion here  cannot  fail  to  be  productive  of  much  delay  and  great  additional  expense.  To 
do  so  would  apparently  be  inexpedient  for  both  parties ;  and  if  the  pursuer  shall  persist^ 
it  may  afterwards  (supposing  him  to  succeed  in  his  demand)  be  a  point  for  consideration, 
how  far  he  should  be  relieved  of  any  increased  expense  that  may  thereby  be  occasioned 
to  himself,  and  may  not  even  properly  be  burdened  with  that  which  shall  be  thrown  on 
his  opponent. 

''  The  Lord  Ordinary  refers  to  the  note  in  the  action  of  damages. 

*'  Li  the  present  case,  there  would  be  no  dispute  between  the  parties  were  it  not  for 
the  claim  made  by  the  pursuer  in  the  other  action.  But  for  it,  the  defender  admits  his 
readiness  to  pay  the  sum  here  sued  for.  The  only  question  upon  the  merits,  which  can 
cause  any  litigation,  is  the  defender's  right  to  resist  payment  of  the  balance  on  his  account 
as  rendered,  if  the  pursuer,  instead  of  taking  that  account  as  stated,  insists  upon  daims 
against  the  defender  not  recognised  in  that  account^  in  which  case  the  defender  main- 
tains his  right  to  have  the  account  remodelled  altogether,  when,  as  he  alleges,  the  result 
may  be  altogether  different,  and  the  balance  come  to  stand  the  other  way.  If  the  other 
action  is  not  to  proceed  in  this  Courts  it  may  be  that  this  one  should  be  sisted.  At  the 
same  time,  it  might  in  that  case  be  a  question,  whether  this  should  be  done  in  the  first 
instance  before  parties  are  heard  on  the  merits.  The  pursuer's  plea  is,  that  his  making 
additional  claims  against  the  defender,  not  stated  in  the  account  rendered  by  the  latter, 
can  afford  no  defence  against  a  demand  for  payment  of  the  balance  admitted  by  that 
account  to  be  owing  by  the  defender,  seeing  that  the  only  result  of  the  additional  claims 
must  be,  either  to  increase  the  balance,  or  leave  it  as  it  is,  but  not  to  diminish  it  This 
is  certainly  a  plea  which  (as  the  Court  has  jurisdiction)  may  competently  be  disposed  of 
in  this  Court  as  the  proper  forum.  No  ground  can  be  stated  for  the  declining  to  deal 
with  it ;  and  if  it  shall  be  held  to  be  well-founded,  then  it  would  seem  that  the  pursuer 
would  at  once  be  entitled  to  decree,  whatever  course  may  be  adopted  for  the  detennina- 
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[669]  The  defender  reclaimed. 

Lord  Fullerton. — ^This  is  not  an  incompetent  but  an  inconvenient /orum. 

Lord  President. — It  is  a  question  of  convenience  whether  we  should  sist  process  so 
as  to  let  an  accounting  go  on  in  Jamaica,  or  proceed  with  the  action  ourselves,  upon 
evidence  of  the  law  and  custom  of  Jamaica  in  the  matter.  I  incline  to  the  former  course. 
I  am  not  for  dismissing  the  action,  but  only  for  sisting  it  in  the  mean  time. 

Lord  Jvitrbt. — I  rather  incline  to  the  judgment  of  the  Lord  Ordinary,  but  I  still 
more  strongly  go  along  with  his  Lordship's  observation  at  the  end  of  his  note,  that  the 
pursuer  has  no  interest  to  prefer  going  on  here. 

Lord  Maoksnzib  concurred  with  the  Lord  President  and  Lord  Fullerton. 

The  Court  pronounced  the  following  interlocutor : — "  Adhere  to  the  interlocutor 
reclaimed  against^  so  far  as  concerns  the  jurisdiction  of  this  Court ;  but^  in  the  special 
circumstances  of  the  case,  and  in  respect  the  defender  has  declared  his  readiness  to 
answer  in  the  Courts  of  Jamaica,  and  offers  bond  to  that  effect,  sists  this  process  for 
three  months,  to  allow  the  pursuer  an  opportunity  to  bring  an  action  in  the  proper  Court 
in  Jamaica." 

Authority  for  Pi*r«tter.— Graham  v,  Stevenson,  August  9,  1788,  (Hume,  p.  250). 
Authority  for  Defender, — Anderson  and  Child  v.  Wood,  January  18,  1809,  (Hume 
p.  258). 

[Cf.  Sim  V.  Robinson,  19  R  669.] 


No.  82.  Ym.  Dnnlop  677.    10  Maroh  1846.    2nd  Div.— Lord  Robertson. 

William  Hood  Newton,  Complainer. — Butherfurd — ItPFwrlane, 

William  Fleming  and  Others,  Eespondents. — SoL-Gen.  Anderson — Inglis. 

[Slander] — Public  Record — [Publication  of  Information  in  Public  Records] — Register  of 
Protests — [BUls  of  J&echange], — In  a  suspension  at  the  instance  of  the  acceptor  of 
certain  bills,  which  had  been  protested  and  the  protest  recorded,  against  a  Society 
which  bad  been  formed  amongst  a  number  of  bankers,  merchants,  and  other  parties 
engaged  in  trade,  for  the  purpose  of  printing  and  circulating  amongst  its  members 
(inier  alia)  a  list  of  the  entries  in  the  register  of  protests,  with  the  view  of  thus 
affording  information  as  to  the  names  of  persons  in  trade  of  doubtful  credit ; — Held 
by  a  mfgority  of  the  whole  Court,  that  the  register  of  protests  not  being  a  register 
for  the  purpose  Of  publication,  the  respondents  were  not  entitled  to  insert  in  their 
list  the  suspender's  name  in  connexion  with  the  protested  bills. 

A  Society  was  formed  in  1837,  consisting  of  bankers,  merchants,  and  other  persons 
engaged  in  trade,  the  leading  object  of  which  was  to  furnish  to  its  members  the  informa- 
tion afforded  by  the  public  records  with  regard  to  the  credit  and  transactions  of  persons 
in  trade.  This  was  done  by  means  of  a  printed  paper,  issued  once  a-week,  which  was 
called  "  The  Scottish  Mercantile  Society's  Becord,"  and  was  more  familiarly  [678]  known 
to  the  trading  community  under  the  appellation  of  the  "  Black  list." 

The  nature  and  objects  of  the  Scottish  Mercantile  Society,  as  appearing  from  their 
rules  and  regulations,  was  as  follows: — The  rules  were  prefaced  by  a  preliminary 
statement,  in  which  it  was  set  forth,  "  That  the  object  of  this  Society  is  to  concentrate 
and  bring  together  from  time  to  time  a  body  of  information,  for  the  exclusive  use  of 
members,  relating  to  the  mercantile  credit  of  the  trading  community,  with  the  view  of 
diminishing  the  hazards  to  which  mercantile  men  are  exposed.  The  advantages  result- 
ing to  mercantile  men  through  a  co-operation  to  promote  this  object,  are  important 
The  importance  to  wholesale  merchants  of  having  the  names  of  persons  in  trade  of 


turn  of  the  other  action.  If,  again,  the  defender's  answer  to  the  pursuer's  plea  shall  be 
sustained,  then  if  the  other  action  is  sisted,  and  proceedings  are  brought  in  the  foreign 
oonrfc^  it  is  plain  that  this  action  should  also  be  sisted ;  but  if  an  opposite  view  is  taken 
in  regard  to  the  other  action,  it  follows  that  the  same  course  should  be  adopted  here." 
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doubtful  credit^  throughout  the  commercial  towns  of  Scotland,  so  classed  as  to  render 
the  lists  thereof  clear  and  comprehensive,  and  easy  of  reference,  is  self-evident" 

The  third  and  fourth  rules  of  the  Society  were — 

'<(3.)  The  secretary  shall  collect  from  the  general  records  of  protests,  homings, 
and  other  records  of  diligences,  kept  for  Scotland  at  Edinburgh,  the  names  and  designa- 
tions of  debtors  in  trade  and  otherwise,  appearing  in  these  records.  The  secretary 
shall  likewise  excerpt  from  the  Edinburgh  Chzette  the  names  and  descriptions  of  seques- 
trated bankrupts,  and  all  notices  of  applications  for  ceasio  banorum.  The  whole  informa- 
tion thus  collected  will  be  so  classed  in  alphabetical  order  as  to  render  the  whole  dear 
and  comprehensive,  and  easy  of  reference ;  and  the  lists  of  debtors  so  arranged  shall 
be  printed  and  forwarded  monthly,  or  oftener,  as  the  general  committee  of  directon 
shall  think  proper,  to  each  member  of  the  Society  respectively. 

''  (4.)  So  soon  as  the  Society's  funds  will  admit  of  it)  the  general  committee  shall 
appoint  district  secretaries  or  sub-committees  in  each  county  town  of  importance  in 
Scotland,  for  the  purpose  of  collecting,  in  manner  before  recited,  the  names  a^  designa- 
tions of  debtors  whose  names  shall  appear  in  the  county  records  of  protests  and  homings, 
and  against  whom  decrees  may  be  allowed  to  pass  in  absence,  as  contained  in  ti^e 
minute-book  kept  in  each  Sheriff-court  The  information  so  collected  shall  be  tnms- 
mitted  monthly,  or  oftener,  as  the  general  committee  may  direct,  to  the  secretary  of  the 
Society  at  Edinburgh,  and  included  by  him  in  the  printed  lists  to  be  circulated  amongst 
the  members  respectively,  in  manner  before  mentioned." 

In  the  fifth  article  of  the  rules,  it  was  provided  that — *'  The  information  contained 
in  the  printed  record  so  forwarded  to  members,  shall  be  confined  to  themselves  for 
business  purposes ;  and  no  member  shall  communicate  or  use  such  information  for  other 
purposes,  under  the  penalty  of  deprivation  of  membership." 

There  was  further  prefixed  to  each  number  of  the  print  a  notice  in  the  following 
terms : — ''  For  the  exclusive  use  of  members :  Any  member  [679]  exhibiting  or  com- 
municating the  contents  of  his  list  to  persons  unconnected  with  the  Society,  will  forfeit 
his  right  of  membership." 

The  tenth  rule  provided — "  Wholesale  merchants,  manufacturers,  bankers,  unde^ 
writers,  insurance  companies  against  risk  by  sea,  fire  and  life  assurance  societies,  wher- 
ever resident,  and  none  others,  except  the  secretary  of  the  Society  for  the  time  being, 
shall  be  eligible  as  members  of  the  Association ;  and  it  is  hereby  declared,  that  in  case 
any  persons  shall  become  members  under  an  erroneous  designation,  or  shall  become 
members  of  a  profession  inconsistent  with  this  rule,  it  shall  be  competent  to  the  com- 
mittee to  expel  them ;  and,  in  particular,  no  licensed  attorney  shall  be  eligible  as  a 
member  of  the  Society,  under  the  exception  before  expressed." 

It  was  declared  by  the  eleventh  rule,  that  monthly  meetings  of  the  general  com- 
mittee should  be  held  for  the  purpose,  inier  aliOy  of  admitting  new  membm;  and  that 
no  person  should  be  admitted  without  the  approbation  of  two-thirds  of  the  members  of 
committee  present,  as  ascertained  by  the  votes  of  the  committee. 

Rule  seventeenth  provided,  that ''  any  member  becoming  bankrupt,  taking  the  benefit 
of  the  process  of  cessio  bonorum^  or  Insolvent  Debtor's  Act,  or  making  a  public  or 
private  assignment  of  his  property  for  the  benefit  of  his  creditors,  or  calUng  a  meeting 
of  his  creditors,  shall  thereby,  ipw/acto^  cease  to  be  a  member  of  the  Societyi  but  such 
members  may  thereafter  be  re-elected." 

William  Hood  Newton  had  granted  two  promissory-notes  to  Andrew  Miller  for 
L.48  and  L.100  respectively.  The  notes  having  become  due  in  the  hands  of  the  Union 
Bank  of  Scotland,  to  whom  they  had  been  endorsed,  were  protested  by  the  bank ;  and 
Newton's  name,  as  grantor  of  the  bills,  was  duly  inserted  in  the  general  register  ot 
protests.  Newton  presented  a  note  of  suspension  and  interdict  against  William  Fleming, 
manager  of  the  Clydesdale  Bank,  and  certain  others,  as  the  parties  concerned  in  issuing 
The  Scottish  Mereaniile  Societi/s  Reeordy  praying  the  Court  '*  to  interdict^  prohibit,  and 
discharge  the  respondents  from  publishing  or  printing  the  name  of  the  complainer  in  a 
list  or  publication,  entitled  *  The  Scottish  MercarUUe  Societifs  Record^*  issued  each 
Friday  or  Saturday,  under  the  management  of  the  respondents,  or  from  inserting  his 
name  therein,  as  a  party  connected  with  the  two  promissory-notes  after-mentioned,  or 
from  otherwise  interfering  with  the  compkiner's  name  in  any  way." 

He  averred,  in  point  of  fact,  that  the  promissory-notes  in  question  bad  been  granted 
by  him  without  value,  and  for  accommodation  only ;  and  that  although  perfectly  able 
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to  have  taken  them  np  when  they  fell  due,  had  he  pleased,  he  had  other  good  reasons 

for  not  having  done  so. 

The  Lord  Ordinary  reported  the  case,  adding  the  subjoined  note.^ 

[680]  The  case  was  heard  before  the  Second  Division  upon  the  17th  December 

1  (c  ;^(yps. — ^xhe  Lord  Ordinary  considers  this  a  case  of  great  importance,  and  calling 
iEor  the  authoritative  determination  of  the  Court,  with  as  little  delay  as  possible.  The 
respondents  describe  themselves  as  members  of  a  Society,  for  whose  use  there  is  prepared, 
printed,  and  circulated  among  themselves,  a  weekly  paper,  called  *  The  SeoUish  Mer- 
'  eaniUe  Soeid^s  Eeeord.'  This  paper  contains  a  list  taken  from  the  general  register 
of  protests  kept  at  Edinburgh,  of  the  names  and  designations  of  all  parties  against  whom 
protests  have  been  recorded,  and  also  from  the  record  of  homiugs  and  other  diligences, 
as  well  as  of  all  sequestrated  bankrupts  and  applicants  for  cessio  bonorum.  It  further 
embraces  the  names  of  those  appearing  io  similar  county  records,  or  against  whom 
decrees  in  absence  have  passed,  as  well  as  a  note  of  suspension  of  charges,  token  from 
the  books  of  the  Bill-Chamber.  The  information  thus  procured  is  arranged  in  alpha- 
betical order,  for  the  sake  of  easy  reference.  There  is  no  limitation  as  to  the  number 
of  the  members  of  this  Society,  as  it  is  called.  It  was  admitted  that  there  are  at  present 
several  hundreds,  consisting  chiefly  of  bankers  and  mercantile  men ;  and  it  was  contended, 
that  there  was  no  law  to  prevent  the  circulation  of  such  a  list  among  1000,  or  20,000, 
or  any  number  of  persons  who  might  think  fit  to  join.  But  it  was  said  that  this  does 
not  amount  to  publication,  the  information  being  confined  to  the  members  for  business 
purposes,  and  the  penalty  for  communicating  to  others  the  information  thus  obtained, 
or  using  it  for  other  purposes,  being  a  forfeiture  of  the  right  of  membership. 

^*  If  the  publication  of  the  list  be  in  itself  lawful,  there  seems  no  occasion  for  any 
such  restriction.  On  the  other  hand,  if  it  be  unlawful,  the  Lord  Ordinary  cannot  help 
thinking,  that  the  disguise  is  a  very  thin  one,  and  that,  where  a  paper  is  printed,  and 
circulated  among  hundreds,  or  thousands  of  persons,  for  business  purposes,  even  although 
the  penalty  of  stopping  delivery  of  their  copies  in  future  should  they  communicate 
the  intelligence  to  others  be  enforced, — this,  in  truth  and  substance,  amounta  to  publica- 
tion. It  is  not  pretended  that  the  members  or  subscribers  have  any  direct  connection 
with  any  of  the  parties,  or  with  the  debte  which  are  entered  in  the  list.  On  the 
contrary,  all  the  members  desire  information  as  to  all  registered  proteste  of  every  debtor 
in  the  kingdom;  and  they  contend,  that  any  number  of  persons,  that  is,  the  public 
at  large,  are  entitled  to  subscribe,  for  the  purpose  of  printing  and  circulating,  among 
all  who  do  subscribe,  this  list^  which  it  appears,  according  to  the  current  phraseology, 
is  denominated  the  '  Black  List.'  In  other  words,  any  person  may  become  a  member 
of  the  Society,  that  is,  obtain  a  copy  of  the  paper,  upon  payment  of  the  price,  just  as 
he  might  subscribe  to  any  newspaper.  There  is  no  qualification  required  for  member- 
ship ;  and  the  condition,  that  he  shall  not  show  the  paper  to  others,  even  if  it  could  be 
enforced,  becomes  utterly  nugatory,  when  any  one  who  wishes  it  may  obtain  that 
information  upon  payment  of  the  price. 

"  The  interdict  here  sought  is  against  entering  the  name  of  the  complainer  in  the 
list  as  a  party  against  whom  two  proteste  have  been  recorded  in  the  general  register,  and 
against  pa3rment  of  which,  he  states,  he  has  good  grounds  of  objection.  Although,  no 
doubt,  access  may  be  had  to  that  register  for  all  lawful  purposes,  it  is  not  one  instituted 
for  the  purpose  of  publication.  It  was  established  by  the  Act  1681,  c.  20,  which 
declares,  that  proteste  upon  bills  of  exchange  '  shall  be  registrable  within  six  months 
'  after  Uie  date  of  the  said  bill,  in  case  of  non-acceptance,  or  after  falling  due  thereof, 
'  in  case  of  non-payment,  in  the  Books  of  Council  and  Session,  or  other  competent 
'  judicatures,  at  the  instance  of  the  person  to  whom  the  same  is  made  payable,  or  his 
'  order,  either  against  the  drawer  or  indorser,  in  case  of  a  protest  for  non-acceptance,  or 

*  against  the  acceptor  in  case  of  a  protest  for  non-payment,  to  the  effect  that  it  may  have 
'  the  authority  of  the  Judges  thereof  interponed  thereto,  that  letters  of  homing,  upon  a 
'  simple  charge  of  six  days,  and  executonals  necessary,  may  pass  thereupon,  for  the 

*  whole  sums  contained  in  the  bill,  as  well  exchange  as  principal,  in  forme  as  effeirs ; 

*  sicklike,  and  in  the  same  manner,  as  upon  registrat  bonds,  or  decrees  of  registration 

'  proceeding  upon  consent  of  parties.'    The  object  of  this  Act  was  merely  to  give  a 

registered  protest  the  force  and  effect  of  a  decree.    The  names  of  the  parties  are  not 

.required  to  be  published  for  any  purpose  prescribed  by  the  Act.    It  is  clear,  that  the 
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1845,  when  their  Loidflhlps  ordered  minutes  of  debate,  with  a  view  to  a  consoltatlon  of 
the  whole  Court. 

[681]  Newton,  the  suspender,  then  pleaded, — ^That  the  effect  of  inserting  his  name 
in  the  list^  in  connexion  with  the  promissory-notes,  was  to  inflict  on  him  the  injury  of 
holding  him  forth  to  the  trading  community  as  a  person  of  doubtful  credit  This  iiynry 
was  of  the  most  extensive  character,  as  the  list  was  to  all  effects  a  published  document 
That  besides  its  circulation  of  from  300  to  400  copies  weekly  amongst  the  subscribers, 
in  point  of  fact  many  other  persons  obtained  access  to  see  it,  as  its  perusal  was  not  in 
reality  exclusiyely  confined  to  members  of  the  Society.  The  alleged  right  of  the 
respondents  to  insert  the  complainer's  name  in  the  list,  did  not  arise  from  their  being 
in  any  way  parties  to  the  bills.  They  stood  in  the  situation  of  third  parties,  entirely 
unconnected  with  them  by  pecuniary  interest  Looking  to  the  objects  of  the  different 
registers,  and  the  terms  of  the  statutes  regarding  them,  there  was  no  right  in  the  public, 
genendly,  to  inspect  or  demand  extracts  from  the  register  of  protests.  There  was,  in 
this  respect^  a  distinction  between  a  register  for  execution  and  registers  for  publication. 
Even  with  regard  to  the  latter  class  of  registers,  although  any  individual  was  entitled  to 
make  a  search  in  them  for  him-  [682]  -self,  on  payment  of  the  regular  dues,  he  would 
not  be  entitled  to  make  a  copy  of  all  the  entries  in  the  register,  and  print  and  circulate 
it,  the  publication  contemplated  by  the  legislature  not  being  of  that  unlimited  nature, 
but  being  intended  substantially  to  be  confined  to  those  persons  who  could  qualify  some 
tangible  and  positive  interest.  Further,  on  the  supposition  that  the  right  of  the 
respondents  to  publish  the  contents  of  the  register  of  protests  was  a  valid  one,  the 
peculiar  manner  in  which  they  had  exercised  it  was  liable  to  objection — their  publica- 
tion not  being  a  full  or  exact  copy  of  the  record,  but  merely  notes,  or  an  abridgment  of 
what  it  was  alleged  by  them  to  contain,  and  which  the  complainer  was  prepared  to  prove 
frequently  contained  serious  errors.  He  was  further  prepaied,  if  necessary,  to  establish, 
that  while,  in  certain  instances,  protested  bills,  in  which  members  of  the  Association 
have  themselves  happened  to  be  interested,  had  been  suppressed  altogether ;  in  others, 
explanatory  notices  had  been  inserted,  calculated  and  intended  to  obviate  the  effect 
which  might  otherwise  have  been  created,  thus  rendering  the  publication  the  more 
i]\jurious  to  those  whose  names  stood  in  it  without  the  benefit  of  any  such  ex^^ana- 
tion.^ 

publication  of  a  party's  name  in  a  list  containing  sequestrated  bankrupts,  and  all  whose 
protested  bills  have  been  registered  within  Scotland,  to  which  list  all  may  have  access 
who  choose  to  subscribe,  may  be  attended  with  most  iigurious  consequences,  and  bis 
credit  utterly  ruined.  The  bill  may  have  been  allowed  to  be  protested,  and  the  protest 
recorded  through  error,  absence,  or  inadvertence.  There  may  have  been  error  even  on 
the  part  of  the  creditor.  There  may  be  good  ground  for  disputing  the  debt ;  and  yet^  in 
ignorance  of  all  the  circumstances,  the  fact  that  a  protest  has  been  recorded  against  a 
man  of  business  is  at  once  made  known  to  three  hundred  or  three  thousand,  or  any 
number  of  bankers  and  merchants  throughout  the  kingdom,  and  his  credit  is  gone. 
Nay,  even  a  stronger  case  may  be  put.  Where  a  party  accepts  a  bill  for  the  accommoda- 
tion of  the  drawer,  and  where,  being  in  good  credit,  he  gets  the  bank  who  discounted 
the  bill  which  has  been  dishonoured,  to  allow  him  to  do  diligence  in  their  name  against 
the  true  debtor  under  the  recorded  protest,  yet  here,  of  course,  his  name  will  appear  in 
this  Hst,  and  be  circulated  throughout  the  country,  without  any  explanation,  as  a  party 
apparently  unable  to  retire  a  bill  of  which  he  is  the  acceptor.  Is  this  a  legitimate  use 
of  the  register  of  protests  f 

"  There  is  another  view  of  the  matter  which  also  induced  the  Lord  Ordinary  to  take 
this  case  to  report  If  it  shall  be  held  that  this  list  is  substantially  a  publication,  and 
that  the  circuktion  of  such  a  list  is  not  a  legitimate  use  of  the  record,  then  it  will  be 
proper  to  consider  whether,  besides  giving  the  individual  interdict  here  sought,  some 
steps  may  be  not  necessary  to  prevent  the  keeper  of  the  register  from  giving  copies  in 
future  for  the  purpose  of  such  publication.  The  Lord  Ordinary  had  no  difficulty  in 
granting  the  interim  interdict,  as  in  no  view  could  this  do  any  harm  to  the  respondents. 
But  the  matter  being  now  brought  before  the  Courts  they  will  have  a  full  oppor- 
tunity of  having  the  views  of  the  Lord  Ordinary  corrected,  in  so  fiur  as  these  may  be 
erroneous.'' 

1  Statutes  1617,  c  16;  1669,  c  3;  1696,  c  18;  1672,  c  19;  1681,  e.  119;  1681, 
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The  aigament  maintained  by  the  respondents  was,  generally, — That  the  public  were 
entitled  to  have  access  to  the  public  records,  for  the  purpose  of  obtaining  tiie  informa- 
tion they  afforded  respecting  the  credit  and  transactions  of  parties  with  whom  they 
might  have  occasion  to  deal ;  and  that  from  this  it  necessarily  followed,  that  any  two 
or  more  individuals  might  combine  to  procure  this  information  for  their  own  use,  and 
might  employ  a  clerk  or  other  qualified  person  to  inspect  the  records  for  them,  and  to 
report  the  result  of  his  examination  to  them  in  such  way  as  might  be  most  convenient 
and  satia&ctory.  This  proposition  the  respondent  supported  by  an  argument  on  the 
nature  and  policy  of  the  various  registers,  and  by  reference  to  the  undemoted 
authorities.^ 

The  following  opinions  were  returned  by  the  consulted  Judges : — 

[688]  LoBD  FaiiLBRTON. — The  complainer  here  asks  the  interposition  of  the  Court, 
in  order  to  prevent  the  insertion  of  his  name  in  a  certain  weekly  paper  called  "  The 
SeotH$h  MereuntUe  Sodetj^s  Beeord^*^  purporting  to  contain,  among  other  information, 
a  list  of  the  registered  protests  of  dishonoured  bills  and  promissory-notes. 

In  forming  the  opinion,  that  the  complainer  is  entitled  to  the  protection  which  he 
seeks,  I  have  been  moved  chiefly  by  the  following  considerations  : — 

In  the  first  place,  The  paper  in  question  must  be  viewed  as  a  publication,  and  that 
in  the  most  extensive  sense  of  the  term.  It  is  printed  and  circulated  among  some 
hundreds  of  persons — ^members,  as  it  is  said,  of  an  association ;  but  of  an  association 
which  is  in  number  unlimited,  and  of  which  the  chief  bond  of  union  is  the  payment  of 
the  subscription  for  defraying  the  expense.  It  differs,  then,  in  no  essential  particular 
fiom  an  ordinary  newspaper.  For  as  to  the  alleged  rule  by  which  the  information  is  to 
be  restricted  to  members,  it  must  be  apparent  that  it  is  practically  useless,  and  that  it 
is  truly  nothing  but  an  attempt,  to  confine  the  information  given  by  the  paper  to  those 
who  pay  for  it — a  condition  which  the  proprietors  of  all  newspapers  would  be  most 
happy  to  enforce  if  they  could. 

Secondly,  The  contents  and  the  object  of  the  publication  are  such,  that  the  com- 
plainer would  evidently  suffer  an  iigury  by  the  proposed  insertion  of  his  name.  Its 
object  is  to  give  lists  of  registered  protests  of  dishonoured  bills,  alongst  with  sequestra- 
tions and  applications  for  ce88%o  bonorum — the  two  last  being  cases  of  notorious  insol- 
vency. And  this  is  not  done  for  the  mere  gratification  of  statistical  inquirers.  The 
obj6ct  of  the  publication  is  described  in  the  "  preliminary  statement "  prefixed  to  the 
**  rules  and  regulations  "  of  the  Association :  **  The  object  of  this  Society  is  to  concen- 
trate and  bring  together,  from  time  to  time,  a  body  of  information  for  the  exclusive  use 
of  members,  rdating  to  the  mercantile  credit  of  the  trading  community."  And  again — 
**  The  importance  to  wholesale  merchants  of  having  the  names  of  persons  in  trade  of 
doubtful  credit^  throughout  the  commercial  towns  of  Scotland,  so  classed  as  to  render 
the  lists  thereof  clear  and  comprehensive,  and  easy  of  reference,  is  self-evident." 

And  for  the  attainment  of  the  object,  it  is  provided  in  the  third  rule,  inter  cUia^ 
that  the  secretary  shall  collect  from  "  the  general  records  of  protests,  homings,  and  other 
records  of  diligence  kept  at  Edinburgh,  the  names  of  debtors  in  trade  or  otherwise 
appearing  in  these  records.  The  whole  is  to  be  so  classed  in  alphabetical  order  as  to 
render  the  whole  clear  and  comprehensive ;  and  the  lists  of  debtors,  so  arranged,  shall 
be  printed  and  forwarded  monthly,"  &c.  In  these  lists  of  debtors,  under  the  head  of 
protested  bills,  the  respondents  propose  to  insert  the  complainer's  name ;  which,  accord- 
ing  to  the  declared  object  of  the  Association,  is  to  hold  him  out  to  "mercantile  men " 

c  20;  1696,  c  36;  12  Geo.  HI.  c.  72;  Juridical  Styles,  Vol.  11.  p.  21 ;  Ersk.  2,  5,  §§ 
56,  57,  58, 59,  60, 61,  62 ;  Bankton,  4,  4,  §  16 ;  20  Geo.  II.  c.  50 ;  1  and  2  Vict.  c.  114  ; 
Bankton,  4,  4,  18 ;  Ersk.  2,  5,  §  54 ;  and  3,  5,  §  6 ;  Leikie  v.  Leikie,  November  22, 
1776,  (M.  11,581);  Act  of  Sederunt,  December  22,  1781. 

1  Statute  1579,  c.  75  ;  Stair,  3,  3,  §  8 ;  Bankton,  4,  4,  §  18 ;  Act  of  Regulations  of 
1695,  Art.  12,  printed  Acts  of  Sederunt,  p.  211 ;  55  Geo.  III.  c.  70,  §  4;  Dep.  Clerk- 
Blister's  First  Report^  (1807,)  pp.  3  and  4,  and  pp.  10  and  11 ;  Third  Report  of  Dep. 
Clerk-Register,  (1809,)  pp.  7  and  8 ;  Printed  Acts  of  Sederunt,  1811,  p.  17,  and  p.  19 ; 
1  and  2  Geo.  IV.  c.  38,  §  27  ;  3  Geo.  IV.  c  62 ;  Table  of  Fees,  "  Inspection  of  Books 
of  Record,"  &c. ;  Statutes  1681,  o.  20 ;  1696,  c  36 ;  12  Geo.  III.  o.  72 ;  Acts  of 
Sederunt,  Jan.  11,  1604,  and  July  9,  1709;  Nov.  8,  1649,  Dea  22,  1781^  and  Feb. 
1788. 
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aa  a  penon  of  <<  doubtful  credit."    Indeed,  that  is  the  only  interest  which  the  respon- 
dents have,  or  profess  to  have,  in  obtaining  and  circulating  such  information. 

Thirdly,  While  the  publication  of  the  compkiner's  name  in  such  a  list  is  evidently 
injurious  to  him,  the  only  interest  which  the  respondents  pretend  to  have  in  the  matto 
is  not  one  which  the  law  can  recognise  as  sufficient  to  warrant  the  infliction  of  iiguiy  on 
a  third  party. 

When  a  person  seeks  to  deal  with  one  or  any  number  of  individuals,  he  necessarily 
courts  an  inquiry  into  his  circumstances  and  credit ;  and  he  cannot  complain  if  some 
degree  of  publicity  follows  those  inquiries,  which  he  has,  by  his  own  choice,  [684]  given 
them  a  legitimate  interest  to  institute.  It  may  accordingly  happen,  as  in  some  of  the 
cases  supposed  by  t^e  respondents,  that  a  wide  circulation  of  inquiries  and  repora 
concerning  the  state  of  credit  of  a  particular  party  must  be  submitted  to  by  him;  bat 
that  is  only  for  the  reason  that  he  has  chosen,  by  the  dealings  which  he  contemplatefl^ 
to  afford  to  a  great  number  of  persons,  a  reasonable  and  justifiable  ground  to  inquire  into 
the  state  of  his  affairs. 

But  the  important  feature  of  this  case  is,  that  not  one  of  the  members  of  this 
Association  can  say,  that  the  complainer  ever  had  or  contemplated  any  tnmsactionB 
vnth  him.  They  admit  that  they  have  no  concern  whatever  with  the  complainer^s 
bills  which  have  been  protested.  They  admit  that  they  have  no  knowledge  "  of  the 
circumstances  connected  with  those  bills,  nor  the  reason  why  pa3rment  has  not  been 
made."  The  only  interest,  then,  which  they  profess  to  have,  is  to  acquire  for  the  whole 
body  of  subscribers,  through  the  medium  of  a  printed  publication  widely  circulated,  the 
information  that  the  complainer  is  a  person  "  of  doubtful  credit ; "  that  inference  lesting 
on  the  single  fact  of  his  refusal  to  pay  certain  bills,  of  the  reason  of  which  refusal  they 
admit  their  entire  ignorance. 

Combining  these  various  considerations,  I  am  of  opinion  that  this  is  a  case  in  which 
a  party  is  entitled  to  claim  the  protection  of  the  Court.  He  is  not  bound  to  await  the 
infliction  of  the  threatened  injury  by  the  publication,  but  has  a  manifest  interest^  and  a 
legal  right,  to  take  the  competent  measures  to  prevent  it  Indeed  it  is  just  one  of  the 
cases  in  which  interdict  is  most  appropriate,  and  least  objectionable.  The  one  party 
may  be  materially  injured  by  that  which  is  threatened  to  be  done,  while  the  other  can 
specify  no  possible  iig'ury  which  he  can  sustain  from  the  prevention. 

Neither  do  I  think  that  the  alleged  truth  of  the  fact,  if  by  that  is  meant>  the  fact  of 
the  protest  of  the  compkiner's  bill  having  entered  the  register,  affords  any  sufficient 
ground  for  refusing  him  the  protection  he  seeks. 

In  the  first  place,  I  should  hesitate  to  lay  itdown  as  law,  that  in  all  cases  the  paUicar 
tion  of  every  circumstance  in  the  private  history  of  an  individual,  however  acquired, 
and  however  injurious  to  his  interests  or  feelings,  could  be  justified  by  the  mere  fact  of 
its  truth.  I  should  rather  think  that,  but  for  some  legitimate  interest  held  by  the  party 
publishing,  the  truth  would  not  in  all  cases  be  a  justification ;  and  in  many  concexTaUe 
cases,  it  would  be  rather  an  aggravation  of  the  iigury. 

But,  in  the  second  place,  it  is  needless  to  raise  any  such  question.  When  reference 
is  made  to  the  supposed  truth  of  the  publication,  we  are  not  entitled  to  disjoin  the  mere 
fact  of  the  protested  bill,  from  the  innuendo  necessarily  implied  in  the  form  of  the 
publication,  and  indeed  clearly  spoken  out  in  the  prospectus,  and  rules  and  r^golatioiiB, 
declaring  the  objects  of  the  Association.  The  only  interest  these  parties  have  to  dicnlate 
this  paper,  and  the  only  object  of  its  circulation,  is  to  apprise  the  memberB  of  the  names 
of  parties  of  **  doubtful  credit ; "  that  again,  being  inferred  from  the  circumstance,  that 
they  refuse  to  pay  bills  which  are  assumed  to  be  justly  due.  For,  without  this  laat 
implication,  the  publication  has  no  meaning  at  all.  In  these  drcumstanoes,  the  "troth'' 
is  not  meredy  the  truth  of  the  fact  that  a  bill  was  protested,  but  the  truth  of  the  implicar 
tion  or  assumption  that  the  bill  was  justly  due,  and  that^  consequently,  the  defaulter 
was  of  doubtful  credit — points  on  whicb  the  respondent  can  aver  nothing,  but,  on  the 
contrary,  admit  that  they  possess  no  information. 

[686]  Indeed  I  do  not  understand  that  the  respondents  put  their  case  on  any  aadi 
general  plea  of  justification,  or  mean  to  maintain  that  they  are  entitled  to  publish  in  this 
"  Mercantile  Becord,"  information,  however  acquired,  of  every  fact  in  the  affiurs  of  an 
individual,  from  which  inferences,  right  or  wrong,  might  be  drawn  as  to  the  state  of 
his  credit. 

They  defend  the  publication  on  the  special  ground,  that  the  protests  of  dishonooied 
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bills  are  entered  in  a  public  register,  and  that^  publicity  being  the  necessary  consequence, 
the  complainer  can  have  no  right  to  object,  while  the  respondents  can  incur  no  responsi- 
hility  by  giving  currency  to  the  information  so  obtained. 

This  train  of  reasoning,  however,  requires  to  be  scrutinized. 

It  is  true  the  register  is  in  one  sense  public,  inasmuch  as  it  is  established  for  a 
public  purpose,  supported  at  the  public  expense,  and  superintended  by  public  officers. 
But  it  certainly  does  not  follow  from  this,  that  publicity,  in  the  form  of  a  printed  and 
circulated  paper,  was  the  object  or  the  necessary  consequence  of  the  establishment.  In 
some  cases,  as  for  instance  in  the  minute-book,  and  the  insertion  in  the  Ghsseite^  of 
sequestrations  and  applications  for  cessio,  such  publicity  is  the  declared  purpose  of  the 
legislature.  In  other  cases,  and  even  when  publication  is  the  object  of  the  register,  the 
free  access  to  the  register  is  the  only  means  provided  for  the  attainment  of  that  object. 
Such  are  the  registers  of  sasines,  reversions,  and  various  other  deeds,  of  which  the  legal 
effect  is  made  to  depend  on  their  being  duly  recorded.  Perhaps  it  might  be  difficult  in 
many  cases  for  any  one  to  state  an  interest  to  object  to  the  printing  of  those  records, 
though  I  rather  think  that  would  in  a  great  measure  depend  on  the  completeness  of  the 
copy  of  the  record,  and  the  absence  of  an  arbitrary  selection  involving  an  injurious 
implication.  If,  for  instance,  a  party  should  print  and  circulate  a  selection  from  the 
register  of  sasines,  confined  to  heritable  debts,  and,  above  all,  if  ,he  should  tack  that  to  a 
weekly  list  of  sequestrated  bankrupts  and  applicants  for  cessio,  published  for  the  declared 
purpose  of  cautioning  the  '*  mercantile  community,"  I  should  much  doubt  whether  the 
bare  fact  of  these  entries  being  in  the  register  could  form  a  sufficient  justification. 

But  there  is  no  necessity  for  considering  such  a  case.  Here  there  is  not  only  a 
selection  from  the  register  of  deeds,  probative  writs,  and  instruments  of  protest,  of  one 
class  of  the  writings  there  recorded ;  but  what  is  of  more  importance,  the  register  is  one 
which  is  not  intended,  and  is  not  understood  in  law,  to  be  a  register  for  publication  at 
alL  In  so  far  as  concerns  instruments  of  protest^  or  personal  bonds,  registration  is  a 
mere  form  required,  in  order  to  found  the  party  registering,  in  the  adoption  of  summary 
diligence.  He  does  not  register  to  enable  other  persons  to  know  that  money  is  owing  to 
him  by  his  debtor,  but  to  enable  himself  to  recover  payment — a  matter  in  which  he 
alone,  or  those  in  his  right,  are  concerned.  The  authorities  quoted  in  the  complainer's 
minutis  of  debate  make  that  clear.  And  Mr.  Boss,  who  has  an  elaborate  treatise  on  the 
clause  of  registration  in  personal  bonds  and  its  origin,  comes  to  the  conclusion,  that  in 
Scotland  there  never  was  **  such  a  thing  as  a  register  established  for  personal  deeds ;  they 
were  originally,  and  still  continue  to  be,  recorded  merely  as  the  warrants  of  the  decrees 
following  on  them."  ^ 

[686]  It  may  be  true,  that  in  consequence  of  these  registers  being  easily  accessible, 
and  the  interest  of  parties  requiring  access  not  being  very  curiously  examined,  they  may 
have  been  used,  at  the  instigation  either  of  idle  curiosity  or  of  suspicion,  as  an  instrument 
for  obtaining  an  insight  into  the  private  affairs  of  others.  But  when  the  registration  is 
made  the  foundation  of  a  daim  of  right,  not  only  to  examine  the  record,  but  to  print 
and  publish  every  thing  contained  in  it^  we  are  bound  to  inquire  into  its  true  legal 
character ;  and  die  result  appears  to  me  to  be,  that  the  registration  of  instruments  of 
protest,  being  for  the  single  purpose  of  founding  the  process  of  summary  diligence,  and 
not  for  the  purpose  of  publication,  cannot  support  the  right  contended  for  by  the 
respondents. 

From  circumstances  easily  enough  understood,  it  is  not  very  likely,  that  the  keepers 
of  records  will  be  very  scrupulous  in  their  inquiries  into  the  interest  of  persons  applying 
for  information.  But  if  such  a  question  did  arise, — if  the  party  demandiag  access  had 
no  other  interest  than  that  which  is  admitted  to  exist  here,  namely,  the  wish  to  inform 
himself  of  the  various  persons  whose  bills  had  been  proteisted  for  the  last  week  or  the 
last  montili, — I  should  think  that  the  keeper  of  the  register  was  not  bound  to  give  any 
such  information,  or  to  allow  a  search  for  any  such  purpose. 

Indeed,  on  the  supposition  of  this  register  being  a  recognized  publication  of  the 
pecuniary  liabilities  of  the  parties,  in  the  instruments  of  protest^  it  would  be  a  most 
imperfect  piece  of  machinery,  and  one  operating,  in  consequence  of  that  imperfection, 
most  unjustly.  In  other  proper  registers  for  publication,  the  record  which  publishes 
the  burden  or  liability,  affords  the  means  of  giving  equal  publicity  to  the  extinction  of 

1  boss's  Lectures,  Vol.  I.  p.  206. 
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it  But  the  register  of  instrnments  of  protest  is  all  on  one  side;  a  ciicumstanoe 
intelligible  enough  when  the  registration  is  merely  one  step  in  the  proceedings  of  the 
creditor ;  but  most  monstrous  on  the  opposite  supposition.  For  the  entry  once  made 
must  there  remain,  and  does  not  admit  of  any  subsequent  rectification  or  qualification. 
Though  the  bill  may  be  reduced  as  a  forgery,  or  suspended  as  without  value,  or  actually 
paid,  the  name  of  the  apparent  debtor  stands  uncancelled  as  a  defaulter;  and  may, 
according  to  the  argument  of  the  respondents,  be  justifiably  printed  and  circulated  in 
the  "  Mercantile  Record,"  as  that  of  a  person  of  doubtful  credit. 

These  considerations  also  appear  to  me  to  afiEord  an  answer  to  the  other  ground  taken 
by  the  respondents,  viz.  that  the  registration  is  in  substance  the  decree  of  a  court;  and 
consequently,  in  itself,  implies  publicity.  It  is  true  that  proceedings  bad  de/ado^  in 
court,  imply  publicity,  for  the  very  obvious  reason  that  such  proceedings  are  defmie 
public.  But  how  is  it  inferred  from  this,  that  a  procedure  which  de  facto  is  not  held  in 
court,  and  which  the  parties,  by  their  own  private  paction,  only  agree  to  hold  as  done 
in  courts  though  not  there  done,  is  to  be  taken,  in  a  question  with  third  parties,  as  a 
public  procedure  t  I  see  no  ground  for  any  such  conclusion.  In  truth,  the  clause  of 
registration  in  a  bond,  or  the  presumption  of  consent  to  the  registration  of  a  bHl  of 
exchange,  raised  by  statute,  and  the  effects  of  that  registration  as  equivalent  to  decree, 
are  just  as  much  parts  of  the  private  contract  between  the  parties,  as  the  pecuniary 
obligations  forming  the  main  subject  of  the  documents.  By  the  force  of  the  contract 
the  parties  have  the  full  benefit  of  the  constructive  decree  obtained  by  the  registration ; 
but  in  regard  to  the  rest  of  the  world,  there  is  no  more  publicity  attached  to  that 
consent  to  hold  the  registration  as  a  decree,  than  to  any  other  part  of  the  writing.  The 
[687]  question  then  truly  is,  not  whether  the  registered  protest  is  public,  because  it  u 
defacio  a  decree  in  court,  for  that  it  never  can  be ;  but  simply,  whether  the  registratioii, 
as  registration,  necessarily  implies  publicity,  arid  the  consequent  right  to  print  and 
circulate ) — a  question  which,  for  the  reasons  above  assigned,  I  think  must  be  decided 
in  the  negative. 

Lord  Prbsidbnt. — I  entirely  concur  in  the  above  opinion  of  Lord  Fullerton. 

LOBD  CUNINOHAME. — I  COUCUr. 

Lord  Ivory. — I  concur. 

Lord  Wood. — I  concur. 

Lord  Bobbrtbon. — I  concur. 

Lord  Jbffrbt. — I  am  of  opinion  that  the  circulation  of  the  lists  in  question,  now 
admitted  by  the  respondents,  amounts,  in  law  and  fact,  to  a  proper  and  full  publication, 
— in  respect,  both  of  the  great  number  of  persons  to  whom  they  were  so  circulated,  and 
also  (if  that  were  requisite)  of  the  plain  impossibility  of  confining  their  perusal 
practically  to  these  persons. 

But  I  am  also  of  opinion  that  this  admitted  publication  is  not  unlawful,  or  in  viola- 
tion of  any  rights  of  the  complainer  entitled  to  the  protection  of  law ;  and  that  the 
interim  interdict  which  has  been  granted  by  the  Lord  Ordinary,  ought  therefore  to  he 
recalled.  I  hold  this  opinion  mainly  upon  two  grounds, — first,  That  it  is  generally 
lawful  to  publish  any  true  statements,  where  the  publication  infers  no  malice,  either 
actual  or  constructive ;  and  especially  where  it  has  obviously  been  prompted  only  by 
reasonable  and  even  laudable  motives;  and  second.  That  the  lists  here  in  question, 
being  in  substance  a  mere  transcript  or  summary  of  the  entire  and  unselected  contents 
of  a  public  register,  accessible  to  all  the  lieges  on  payment  of  certain  regulated  fees, 
(which  have  always  been  paid  by  the  respondents,)  cannot  be  held  to  import  the  viola- 
tion of  any  privacy,  or  the  disclosure  of  any  thing  which  either  could  or  ought  to  have 
been  concealed ;  and  this  more  particularly,  when  the  registration  is  necessarily  in  the 
books  of  a  public  court  of  competent  jurisdiction,  and  is  admitted  to  be  equivalent  to  a 
decree  of  consent  of  that  courts  on  which  accordingly  all  process  for  execution  may  issae, 
as  upon  any  other  decree. 

I  do  not  know  that  it  is  really  necessary  to  add  any  thing  in  explanation  of  these 
propositions,  or  of  their  application  to  this  particular  case,  but  I  shall  venture  on  a  few 
observations. 

First,  I  take  it  to  be  dear,  that  there  is  no  room  for  any  presumption  of  malice 
(direct  or  implied)  in  the  publishers  of  those  lists.  Nothing  of  the  kind,  I  think,  is 
imputed ;  and  there  would  evidently  be  no  ground  for  the  imputation.  They  are  men 
engaged  in  large  businesses,  and  daily  obliged  to  trust  largely  to  the  credit  of  those  with 
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whom  they  may  be  called  upon  to  deal  They  have  a  plain  interest  therefore  to  learn, 
if  possible,  who  among  the  number  may  be  most  safely  trusted,  and  for  this  purpose  to 
betake  themselyes  to  all  lawfully  accessible  sources  of  information,  as  to  the  way  in 
which  persons  dealing  upon  credit,  in  the  largest  and  most  open  form,  actuaUy  acquit 
themselyes  of  their  obligations.  Without  some  such  information  their  business  could 
not  be  carried  on ;  and  it  will  always  be  more  or  less  prosperous  and  creditable,  precisely 
in  proportion  to  the  extent  of  that  information,  and  the  opinion  publicly  entertained  of 
their  care  and  diligence  in  collecting  it.  But  they  have  thus  not  only  a  fair  interest  in 
obtaining  the  information  contained  in  these  lists :  in  many  cases  it  is  their  first  and 
highest  duty  [688]  to  seek  to  obtain  it.  Such  of  them  as  are  managers  or  directors  of 
joint^tock  banks,  or  other  great  trading  aasodationB,  and  are  daily  called  upon  as  such 
to  discount  or  receive  bills  to  an  enormous  extent^  would  evidently  be  wanting  in  their 
first  duty  to  their  constituents,  and  indeed  to  the  public  at  large,  if  they  went  about 
these  most  responsible  operations,  without  using  all  possible  means  to  inform  themselves 
of  the  condition  of  those  with  whom  they  are  at  all  likely  to  be  engaged  in  them.  But, 
on  the  Qliier  hand,  it  is  equally  obvious,  that  it  can  never  be  their  interest^  but  very 
much  the  contrary,  to  annoy  or  ofi'end  any  solvent  persons  who  might  otherwise  be 
disposed  to  deal  with  them ;  and,  consequently,  all  idea  of  malice,  or  even  indifference 
to  the  feelings  of  persons  in  the  alleged  situation  of  the  complainer,  is  palpably  excluded. 

But,  if  each  of  these  persons  might  IftwfuUy  and  laudably  seek  this  information  for 
himself  why  should  they  not  combine  to  obtain  it  more  cheaply,  completely,  and  ex- 
peditiously, for  the  whole  ?  And  it  is  not  seriously  questioned  that  this  is  the  sole 
object  of  their  publication. 

Again,  if  there  be  no  falsehood  and  no  malice  in  the  publication,  upon  what  grounds 
can  it  be  interdicted  as  unlawful  ?  I  am  not  aware  that  there  can  be  any  case  to  warrant 
an  interdict  against  a  future  or  apprehended  act,  which  would  not  warrant  a  claim  of 
damages  on  account  of  that  act,  if  actually  consummated.  But  if  such  an  action  were 
brought  for  the  past  publication  of  these  lists,  how  could  damages  be  awarded  in  the 
face  of  a  full  justification  on  the  record — establishing  both  the  truth  and  the  want  of 
malice,  which  are  here  substantially  and  even  formally  admitted  t  The  truth  alone,  I 
take  it^  would  have  entitled  the  respondents  to  acquittal.  It  is  so  settled  in  England ; 
and  since  the  restoration  among  us  of  Jury  trial  for  redress  of  civil  iiguries,  I  do  not 
think  that  it  has  ever  been  questioned  in  Scotland.^  But  I  do  not  go  into  that.  Where 
the  truth  is  admitted,  it  is  at  least  quite  certain  that  damages  can  only  be  claimed  (if  at 
all)  upon  proof  of  special  and  direct  malice,  and  of  the  utter  absence  of  any  reasonable 
or  plausible  excuse  for  making  the  statements  complained  of.  But  there  is  not  the 
slightest  allegation,  even  of  any  thing  of  the  kind  here. 

Upon  this  general  ground,  therefore,  I  should  have  held  that  the  respondents  would 
have  been  entitled  to  print  and  circulate  a  list  of  registered  protests,  even  if  they  had 
obtained  the  matenals  for  it  by  their  own  private  researches ;  as  by  each  banker  or 
extensive  dealer  contributing,  for  mutual  information,  a  notice  of  such  as  had  occurred 
in  his  own  transactions.  But  the  case  becomes  greatly  more  favourable  for  them,  when 
it  is  considered  that  they  have  merely  published  the  contents  of  a  public  register, — and 
a  register,  too,  of  proceedings  in  no  way  pri-  [689]  -vate  or  confidential,  but  carried  on 
by  a  public  officer  of  the  law  in  presence  of  indifferent  witnesses.  It  might  probably  be 
thought  hard  and  unhandsome  (though  I  do  not  see  that  it  would  be  illegal,)  to  make 
public  the  fact  that  a  man  had  merely  failed  to  pay  his  bills  when  due ;  but  when  the 
creditor  has  sent  a  notary-public,  with  witnesses,  to  intimate  the  dishonour ;  and,  in 

^  "  NoTB. — It  has  been  asked  whether  the  publication  of  a  man's  bodily  infirmities, — 
disgusting  perhaps,  and  degrading, — would  be  justified  by  an  offer  to  prove  their  truth  ? 
In  England,  I  fear,  it  woidd  very  clearly  be  so  held ;  and  though  I  should  be  glad  to 
think  it  might  be  otherwise  with  us,  if  the  publication  was  (as  is  assumed  in  the 
question)  purely  wanton  and  malicious,  I  have  the  greatest  possible  doubt  whether  any 
other  rule  could  now  be  adopted.  But  such  a  case  has  obviously  no  analogy  to  that  now 
before  us.  When  a  man's  bodily  infirmities  are  necessarily  intimated  by  a  notary-public 
and  witnesses,  and  entered  in  a  register  which  any  body  may  inspect  for  a  shilling,  and 
when  the  publication  is  made  only  from  such  motives  as  have  led  confessedly  to  that  of 
registered  protests,  I  shall  admit  the  paralleU  and  contend  for  the  application  of  the 
same  law." 
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addition  to  this,  has  actually  carried  the  protest  to  a  court  of  record,  and  there  taken  a 
step  which  is  in  law  equivalent  to  obtaining  a  formal  decree  for  payment,  by  entering  it 
upon  the  register  of  that  court,  in  order  that  summary  process  against  the  debtor  may 
issue  under  its  authority,  it  is  not  easy  to  understand  how  any  publication  of  these  pro- 
ceedings can  be  considered  either  as  injurious  or  unlawful. 

There  are  three  several  occurrences,  which  seem  separately  sufficient  to  take  the 
matter  out  of  the  category  of  private  transactions,  and  to  make  it  truly  Juris  pMict,— 
Firsts  There  is  the  calling  in  of  a  notary-public  and  witnesses,  and  the  reduction  of  a 
proper  notarial  act  or  instrument  Second,  There  is  the  engrossing  of  this  instrument 
in  the  books  of  a  court  of  record,  or  its  entary  on  a  public  register ;  and,  finally,  There  ib 
the  fact,  that,  in  such  cases  as  the  present,  this  registration  constitutes  and  amounts  to 
an  authoritative  decree  of  that  court,  on  which  process  may  immediately  issue.  I  am 
inclined  to  think  that  any  one  of  these  proceedings  would  put  an  end  to  all  claim  for 
the  protection  of  alleged  privacy,  and  entitle  all  and  sundry  to  deal  with  the  matter  as 
open  to  further  publication,  at  least  for  any  fair  interest  or  reasonable  object,  and  am 
satisfied  that  the  concurrence  of  the  whole  is,  at  all  events,  more  than  sufficient  for  the 
purpose. 

So  long  as  a  man  merely  applies  privately  to  his  debtor  to  make  payment  of  his  past 
due  billsi  this  may  be  properly  enough  regarded  as  a  mere  private  business  transactioii, 
into  which  it  would  be  impertinent  for  any  one  to  pry,  or  to  make  public  if  it  came 
accidentally  to  his  knowledge.  But  the  case  is  materially  altered  when  the  creditor  calk 
in  a  public  officer  and  witnesses  to  intimate  the  demand,  and  protest  for  the  remedies 
of  law.  It  is  no  longer  a  mere  arrangement  of  business  between  two  individuals,  to  be 
seen  only  in  their  private  books  and  correspondence,  to  which  no  one  can  have  access 
but  by  their  permission,  it  is  the  first  step  of  a  public  enforcement  of  the  law ;  and, 
accordingly,  it  is  not  only  deliberately  disclosed  to  a  public  officer,  and  stranger  witnesses 
of  his  selection,  but  it  is  so  disclosed  for  the  very  purpose  of  being  further  proceeded 
with  in  public  courts  and  offices.  The  notary,  in  such  a  transaction,  is  not  the  private 
and  confidential  agent  of  his  employer ;  nor  bound  in  any  way,  as  such,  to  keep  his 
business  concerns  from  the  knowledge  of  indifferent  persons.  On  the  contrary,  he  is  a 
public  officer,  whose  whole  function  and  actings  are  presumed  to  be  public,  and  who  is 
most  certainly  under  no  general  obligation  of  secresy  or  reserve.  If  he  is  instructed, 
indeed,  merely  to  note  the  taking  the  protest,  but  not  to  extend  the  instrument,  he  may 
perhaps  be  regarded  as  in  some  degree  the  mere  agent  of  his  employer.  But  as  soon  as 
that  instrument  is  extended,  and  subscribed  by  lum  and  his  witnesses,  there  is  an  end 
of  all  privacy  or  concealment,  and  the  matter  is  of  public  cognizance. 

In  am  inclined,  therefore,  to  think  that  all  proper  notarial  acts  are  sua  natura  public, 
and  that  their  completion  before  witnesses  is  of  itself  a  proper  publication — of  which  all 
and  sundry  may  make  the  same  use  as  of  any  other  overt  act  or  proceeding  of  a  public 
functionary.  But  even  if  this  were  otherwise,  I  should  [690]  still  be  of  opinion,  that 
the  registration  of  such  an  instrument  in  the  books  of  a  public  court  of  recoid  would; 
at  any  rate,  give  it  an  intrinsic  character  of  publicity,  and  entitle  any  one  of  the  lieges 
not  only  to  inspect  it  on  that  record,  but  to  take  excerpts  from  it^  and  to  deal  with  these 
excerpts  as  with  any  other  public  document. 

It  is  very  true,  that  this  register  of  instruments  of  protest  does  not  appear  to  have 
been  established  (as  so  many  others  of  our  registers,  and  in  pari  materia,  confessedly  wero) 
primary  or  expressly  for  the  purposes  of  publication,  but  truly  with  a  view  to  the  issuing 
of  diligence  on  its  authority,  as  importing  a  decree  for  execution.  But  when  it  is  con- 
sidered that  it  is  provided  by  a  series  of  statutes,  from  1695  down  to  55  Geo.  in.,  that 
all  the  registers  under  the  control  of  the  Clerk-Begister  (of  which  this  is  confessedly 
one)  *' shall  be  patent  to  all  the  lieges; "and  that,  by  the  last  regulations  made  in 
implement  of  that  last  mentioned  statute,  a  regular  table  of  fees  is  appointed,  both  for 
every  inspection  of  these  registers,  and  for  "  any  copy  or  excerpt  from  the  same,  or  from 
any  documents  therein  contained,  it  seems  impossible  to  doubt  that  publicity  was  on^ 
at  least,  of  the  objects  contemplated  in  the  institution ;  and  that  it  was  not  only  seen 
to  be  practically  unavoidable,  and  necessarily  incident  to  its  existence,  but  as  adding 
materially  to  its  utility.  So,  accordingly,  the  matter  was  viewed  by  Judges  who  lived 
nearer  the  time  of  the  first  establishment  of  the  system ;  since  we  find  Lord  Bankton, 
speaking  with  exclusive  reference  to  registers  of  this  description,  observing,  "  that  they 
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aie  not  only  useful  to  found  summary  execution,  but  likewise  in  order  to  discover  the 
dieumstances  of  persons." 

I  should  be  disposed,  indeed,  to  hold  that  any  registration  in  the  books  of  a  public 
court,  though  for  the  primary  purpose  of  preservation  alone — as  in  the  register  of  pro- 
bative writs — ^would  have  the  effect^  under  the  statutes  and  regulations  already  referred 
to,  of  giving  all  the  lieges  full  access  to  these  writs ;  and  taking  them,  though  previously 
and  in  their  own  nature  the  mere  personal  acts  of  individuals,  entirely  out  of  the  class 
of  documents  in  privaia  cuetodia^  and  proper,  on  that  account^  to  be  withheld  from  the 
inspection  of  indifferent  persons.  By  such  a  registration,  there  is  in  every  case  an  end 
to  all  latency ;  and  in  many,  to  the  power  of  revocation.  It  amounts,  in  shorty  to  a 
proper  publication ;  and  would  seem  clearly  to  entitle  any  one  to  inspect  or  to  obtain 
excerpts,  upon  payment  of  the  regulated  fees.  But  if  this  would  be  the  case  even  as  to 
proper  private  deeds,  registered  for.  the  leading  purpose  of  preservation,  how  much  more 
clearly  must  it  be  so  in  the  case  of  a  register  of  public  instruments,  under  the  hands  of 
a  notary  and  witnesses,  and  made  up  and  brought  to  the  register  for  the  express  purpose 
of  obtaining  judicial  authority  for  the  actual  enforcement  of  a  decree  t  I  shall  add  but 
a  few  words  on  this  last  view  of  the  question. 

The  registration  of  an  instrument  of  protest  is  confessedly  equivalent  at  all  points 
to  a  formal  decree  of  the  Court  in  whose  books  it  is  registered — and  is  as  sufficient  a 
warrant  for  all  execution.  But  the  decrees  of  all  courts  of  record  I  conceive  to  be  very 
cleailj  juris  publid ;  and,  except  for  patrimonial  interests  occasionally  vested  in  those 
who  may  have  an  exclusive  right  to  make  profit  by  their  publication,  may  undoubtedly 
be  publuhed  by  any  one,  without  any  right  of  interference  on  the  part  of  those  who 
may  have  been  parties  to  the  suit.  Why  then  should  those  virtual  decrees  by  registra- 
tion be  liable  to  such  interference,  more  than  the  rest  t  In  truth  and  reality,  they  are 
just  as  much  decrees  of  the  [691]  court  in  whose  records  they  appear,  as  many  other 
decrees  with  which  the  whole  public  have,  in  my  view  of  the  matter,  a  full  right  to  be 
acquainted.  And  it  is  worth  while,  perhaps,  to  consider  a  little  more  nearly  how  close 
is  their  actual  identity. 

A  clause  of  registration  for  execution,  in  an  ordinary  bond  or  other  obligatory 
writing,  is,  properly  speaking,  a  mere  mandate,  warrant,  or  power  to  confess  judgment; 
and  judgment  is  held  to  be  entered  up,  by  the  actual  registration  of  the  document  in 
the  books,  and  by  the  proper  officer,  of  any  competent  court.  The  operation,  again,  of 
the  statutes  by  which  a  similar  effect  is  given  to  such  registration  of  protests  on  bills  of 
exchange — though  they  do  not,  in  point  of  fact^  contain  any  such  clause — ^is  merely  to 
enact  that  they  shall  be  held  to  imply  such  a  clause,  and  be  read  and  dealt  with  accord- 
ingly; and  it  is  admitted  that  they  are  in  all  respects  in  pari  casu  with  registered 
documents  in  which  it  is  actually  engrossed.  The  result  of  the  whole  then  is,  that  such 
registration  not  only  imports,  but  actually  constitutes  a  decree  of  consent  of  the  court 
on  whose  books  it  appears,  and  is  entitled  to  all  the  effect  and  authority  of  such  a  decree. 
Now,  I  assume  that  the  public  is  entitled  to  be  made  acquainted  with  all  such  decrees. 
I  hold  it  to  be,  not  merely  a  constitutional  principle,  but  a  settled  maxim  of  the  law  of 
this  realm,  that  any  of  the  lieges  may  publish  a  fair  and  true  account  of  any  proceeding 
in  its  courts  of  justice — including  not  only  their  decisions  and  decrees,  (to  which  no 
such  objection  can  attach,)  but  even  the  rash  and  injurious  statements  which  the  parties 
may  have  made  in  their  pleadings — ^and  for  which  they,  or  even  their  counsel,  may  (in 
spite  of  their  privilege)  be  ultimately  subjected  in  damages;  and  why  then  should 
decrees  by  r^^ration,  and  necessarily  proceeding  on  the  deliberate  consent  of  parties, 
be  exempted  from  this  wholesome  publicity  ? 

If  it  be  said  that  they  are  not  preceded  by  any  judicial  discussion  on  the  merits,  and 
may  be  examined,  and  set  aside  upon  further  investigation,  it  is  answered,  that  this  is 
equally  the  case  with  all  decrees  in  absence,  or  by  default^  or  which  proceed  though  on 
motion  in  Court,  on  the  mere  consent  or  agreement  of  parties ;  ail  which,  however, 
while  they  stand  on  the  record  of  the  Court,  are  undoubtedly  pari  caau  with  all  its 
other  decrees,  and  liable  to  be  read  in  the  Minute-book,  and  detailed  in  any  newspaper 
in  the  kingdom.  In  all  these  cases,  as  well  as  this  of  registration,  there  is  no  interfer- 
ence of  the  judicial  mind ;  nor,  in  fact,  any  performance  of  a  proper  judicial  function ; 
and  the  decrees  in  both  are  truly  matters  of  form,  deriving  their  effect  from  the  mere 
ministerial  act  of  the  proper  officers  of  Court;  in  one  case  from  that  of  the  Judge,  who 
is  a  high  officer,  in  the  other  from  that  of  the  keeper  of  the  register — a  lower  official 
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undoubtedly,  but  vested  by  expiesB  statute  with  equivalent  powers  quoad  hoc  But^ 
though  thus  merely  formal,  both  are  decrees  of  the  Courts  on  the  act  of  whose  officers 
they  proceed :  in  the  ordinary  case,  on  the  ministerial  signature  of  the  Judge  in  open 
Court ;  in  the  other,  by  the  ministerial  act  of  the  registrar  in  his  office,  (which  is  part 
and  parcel  of  the  Court,)  and  which  equally  warrants  execution  in  name  and  by  authority 
of  the  Court,  vi  datuH — the  true  effect  of  the  statutes  being  to  dispense  in  those  cases 
with  any  preliminary  signature ;  and  to  provide  that  the  consent  of  parties,  and  the 
entry  of  the  document  on  the  record,  shall  be  admitted  as  a  full  equivalent.  It  is  also 
to  be  considered,  that,  in  every  case,  the  immediate  warrant  for  execution  is,  not  the 
signed  interlocutor  or  decision  of  the  Judge,  [692]  but  the  extract  from  the  record  by 
the  proper  officer,  and  that  this  alone  constitutes  the  decree ;  and  consequently,  what- 
ever the  legislature  has  seen  cause  to  declare  a  sufficient  warrant  for  such  an  extcact^ 
must  be  received  as  in  all  respects  of  equal  authority. 

The  result  then  is,  that  a  registered  protest,  in  the  books  of  a  competent  courts  is 
not  merely  equivalent  or  analogous  to  a  decree  for  payment  by  that  courts  but  is,  in 
truth  and  reality,  such  a  decree,  though  proceeding  upon  statutory  warrants  differing  in 
some  things  from  those  of  ordinary  decrees ;  and  the  practical  and  immediate  question 
is.  Why  it  should  not  be  liable  to  unlimited  publication  as  well  as  those  other  decrees  % 
It  is  in  vain  to  say  that  the  hardship  and  possible  prejudice  to  the  party  may  be  graatoE^ 
as  he  may  have  a  good  defence  against  payment,  while  he  is  yet  held  out  to  the  world 
as  unable  to  answer  his  engagements.  But,  in  the  first  pfaMe,  this  is  not  a  correct 
representation  of  the  fact^  since  the  tenor  of  the  decree  clearly  proves  no  more  than  that 
he  had  not  timeously  established  any  such  defence ;  or  rather  shows  only,  that  a  bill 
with  his  name  had  not  been  paid,  after  a  regular  demand,  and  that  a  warrant  for  enforce 
ing  pa3rment  had  consequently  been  obtained.  In  point  of  fact,  no  doubt^  it  may  not 
have  been  paid,  merely  because  it  was  not  justly  due,  or  because  the  signature  was 
forged,  or  because  some  casualty  or  innocent  inadvertence  had  prevented  payment  at 
the  proper  time,  and  the  actual  non-payment  may,  no  doubt,  lead  to  an  inference  that 
it  arose  from  inability ;  but  those  who  publish  nothing  but  the  undeniable  facts,  cannot 
be  charged  with  drawing  any  such  inference,  (which,  tiiey  must  be  aware,  would  some- 
times be  unjust;)  and,  if  they  be  in  their  own  nature  facts  which  they  are  entitled  to 
publish,  can  in  no  way  be  blamed  for  the  occasional  annoyance  they  may  produce. 

The  point  now  in  consideration,  however,  is  only  whether  the  publication  of  a  decree 
of  registration  is  more  Ukely  to  injure  the  party  than  the  publication  of  any  other  review- 
able decree  %  And  it  is  obvious  that  it  is  not.  What  is  read  in  our  register  of  protests, 
it  should  always  be  remembered,  is,  in  reality,  nothing  but  a  decree  of  consent  of  this 
Court  for  payment  of  the  bills  to  which  it  relates — and  what  greater  disadvantage  can 
its  publication  impose  on  the  party  than  would  result  from  the  reading  in  the  Minute- 
book  of  a  similar  decree,  obtained  in  the  ordinary  way)  He  may  have  a  perfectly  good 
defence  in  both  cases,  and  may  ultimately  make  it  good,  on  tiie  very  same  grounds. 
And,  by  proving  these  defences,  he  may  ultimately  get  the  better  of  the  decree,  though, 
in  both  cases,  and  in  both  alike,  he  may  suffer  annoyance  or  actual  detriment  from  its 
intermediate  publication.  But  if  that  publication  would,  notwithstanding,  be  lawful  in 
one  case,  how  should  it  be  unlawful  in  the  other?  If  both  are  truly  decrees  of  the 
same  Court,  proceeding  alike  on  the  consent  of  parties,  and  of  equal  effect  and  authority 
in  all  other  respects,  what  privilege  should  the  one  have  over  the  other  in  this  respect  T 

I  have  taken  as  a  proper  parallel  the  case  of  a  decree  obtained  in  open  Court,  on  the 
consent  and  agreement  of  parties,  because  it  is  more  exactly  identi<»l  with  that  of  a 
decree  of  registration.  But  the  cases  of  decrees  in  absence  or  by  de&ult  (which  equally 
proceed  without  reference  to  the  merits)  afford  a  still  stronger  answer  to  the  plea  of 
injury  or  hardship,  from  premature  publication.  There  are  good  and  substantial  defences 
against  such  decrees,  far  more  frequently  than  in  the  case  of  decrees  of  consent;  and 
they  are  daily  set  aside,  after  a  longer  or  [698]  shorter  interval,  upon  proof  of  such 
defences,  or  of  their  having  been  allowed  to  pass  by  mere  neglect,  inadvertency,  or 
casual  disability  of  the  party  or  his  agent  Yet  they  go»  in  the  mean  time,  into  the 
minute-book,  and  are  read  and  written  about  in  every  office  in  the  city — ^most  probably 
to  the  vexation,  and  it  may  be  to  the  serious  ii\jury  of  the  party.  This,  no  doubt^  is 
always  to  be  regretted  where  it  occurs ;  but  the  mere  possibility  of  its  ooounence  can 
never  prevent  such  decrees  in  absence,  or  by  default,  from  being  published  in  the 
minute-book,  or  in  any  other  way  in  which  proceedings  in  courts  of  justice  may  always 
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be  pablished ;  and  if  it  be  clearly  so  with  regard  to  those  last-mentioned  decrees,  how 
mach  less  reason  is  there  to  complain  of  hardship  from  the  interim  publication  of  decrees 
of  consent,  which  are  so  much  more  rarely  obtained  through  fraud,  or  allowed  to  pass 
from  mere  accident  or  inadvertence,  whether  proceeding  on  mere  registration,  or  on 
motion  before  a  judge  f  And  as  to  the  fact  of  their  not  actually  entering  the  minute- 
book  in  the  former  case,  I  shall  only  say,  that  if  those  interested  in  the  knowledge  of 
them  are  consequently  prevented  from  attaining  it  in  that  way,  they  are  the  more  justi- 
fied— ^if  it  be  knowledge  they  are  entitled  to  attain — ^in  seeking  or  supplying  it  from 
other  accessible  sources. 

I  have  now  confined  myself,  it  will  be  observed,  to  what  may  be  called  the  general 
merits  of  the  question,  or  the  right  of  the  respondents  to  print  and  circulate  these  lists, 
on  the  supposition  that  they  are  truly  (as  they  represent  them)  correct  copies  or  abstracts 
of  all  Uiat  appears  in  the  register ;  and  have  not  thought  it  necessary  to  say  any  thing 
as  to  the  separate  or  special  objection  raised  in  the  case  for  the  complainers,  on  the 
ground  of  their  being  incomplete,  inaccurate,  and,  in  some  cases,  intentionally  falsified 
«lMtnuste.  If  the  fact  be  so,  it  may  probably  afford  a  relevant  ground  of  action — to 
somebody.  Bnt  I  have  abstained  from  now  saying  any  thing  in  regard  to  it,  partly 
because  I  do  not  undeivteiid  that  we  were  expected  to  give  any  opinion  on  the  subject, 
and  partly  because  there  is  no  sufficient  specification  on  the  record  to  enable  us  to  judge 
of  its  relevancy ;  and  no  allegation  that  there  is  any  such  blunder  or  falsification  in  the 
entries  which  rcdate  to  these  individual  complainers — without  which  it  would  aeam  to 
"beJuB  tertii  to  them  to  found  on  such  supposed  inaccuracies  in  the  case  of  other  indi- 
viduals. But,  upon  the  general  view  of  the  question,  and  the  grounds  already  stated,  I 
think  the  interdict  ought  to  be  recaUed. 

LoBD  Maokbnzib. — I  concur  in  the  opinion  of  Lord  Jeffrey. 

Lord  Mvbbat. — The  complainer  has  applied  to  the  Court  to  interdict  certain  indi- 
vidoals  from  printing  his  name  as  a  party  on  two  promissory-notes  which  were  protested 
for  non-payment,  and  the  protest  recorded.  He  does  not  allege  that  such  protests  were 
not  taken  and  recorded,  or  that  any  of  these  parties  printing  and  circulating  this  list 
were  actuated  by  malicious  motives. 

The  first  question  which  occurs  is.  Whether  there  is  any  former  precedent  or  decision 
recognising  any  interdict  on  similar  grounds?  If  the  complainer  cannot  refer  to  any 
authority  for  such  an  interposition  on  the  part  of  the  Court,  he  must  found  his  applica- 
tion upon  some  legal  principle  from  which  it  may  be  clearly  and  logically  deduced  that 
the  Court  is  bound  to  interfere  and  grant  this  interdict^  otherwise  it  must  be  considered 
as  an  usurpation  of  a  power  on  the  part  of  the  Court  not  justified  by  law  or  precedent. 

It  appears  to  me  that  the  pursuer  has  entirely  failed  in  making  out  such  a  case. 

[094]  I.  He  maintains  that  he  will  suffer  an  injury  by  this  publication.  This  is  in 
fact  assuming  the  whole  question  under  a  vague  and  not  appropriate  meaning  of  the 
word  ''injury.''  Ii^ury,  according  to  Stair,  Bankton,  Erskine,  and  other  writers  on  the 
law  of  Scotland,  who  in  that  respect  adopt  the  language  of  the  civil  law,  "  is  an  offence 
maliciously  committed  to  the  reproach  and  grievance  of  another,  whereby  his  fome, 
dignity,  or  reputation  is  hurt."  ^  The  term  iigury  may  be  vaguely,  but  not  correctly, 
used  for  any  species  of  detriment^  annoyance,  or  reproachful  appellation.  But  in  order 
to  make  out  injury,  it  must  be  shown  in  the  outset  that  there  is  an  offence  committed, 
and  malice.  What  offence  have  these  parties  committed  ?  They  have  printed  nothing 
but  what  is  true,  and  it  is  not  alleged  they  have  done  so  with  any  malicious  or  evU 
intent.  But  it  is  said  they  have  no  interest  to  do  so,  and  that  they  derive  no  great  or 
peculiar  benefit  from  this  publication.  Every  person  has  a  most  decided  interest  to 
object  to  the  law  interfering  with  his  free  course  of  action,  unless  he  is  doing  what  is 
wrong.  Courts  of  justice  have  no  right  to  inquire  what  peculiar  degree  of  advantage  a 
party  derives  from  what  he  does.  It  must  be  shown,  before  the  Court  interposes  its 
interdict,  that  what  they  prohibit  is  of  the  nature  of  delinquency,  or  an  interference 
with  the  rights  of  others,  which  the  Court  is  bound  to  prevent. 

IL  The  complainer  maintains  that  this  publication  tends  to  his  detriment,  because 
his  name  is  inserted  in  a  list  which  is  published  with  the  view  of  furnishing  information 
relating  to  the  mercantile  credit  of  the  trading  community ;  and  that  persons  seeing  his 
name  in  that  list^  on  notes  which  had  been  protested  for  non-payment,  and  which  he  says 


1  Bankton,  B.  L  tit.  10,  §  3.    Tit.  Inst,  de  Injuriis,  §  1. 
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he  had  good  grounds  for  not  paying,  might  come  to  conclusionB  iigurioas  to  his  credit 
But  he  does  not  say  that  what  was  published  was  not  true,  or  that  the  respondents 
refused  to  publish  any  explanation  he  might  think  fit  to  give  of  the  transaction.  His 
allegation,  therefore,  does  not  imply  that  these  parties  did  any  thing  in  itself  wrong, 
either  in  motive  or  in  act,  but  that  it  was  detrimental  to  him.  There  would  be  no  end 
to  the  interference  of  the  Court  if  they  are  to  interdict  whatever  tends  to  the  detriment^ 
or  annoyance,  or  even  pecuniary  loss  of  another,  without  showing  that  the  party  who 
does  it  commits  an  ofifence,  or  acts  maliciously — states  what  is  &Jse,  or  interferes  with 
the  right  or  property  of  another.  A  person  may  do  many  things  on  his  property 
extremely  detrimental  and  annoying  to  his  neighbour,  but  unless  he  can  show  t^t  they 
amount  to  a  nuisance,  a  court  of  law  will  not  interfere ; — when  they  do,  they  restrain 
the  parties  according  to  known  and  established  rules,  and  the  precise  extent  of  their 
interference  is  fixed  by  law.  Publications  may  be  very  injurious  to  another,  which  a 
court  cannot  interfere  with.  Suppose  a  party  to  invest  a  large  capital  in  the  publication 
of  excellent  books,  such  as  the  works  of  Milton,  Shakspeare,  or  (having  obtained  a 
licence)  in  the  publication  of  the  Scriptures.  An  association,  who  choose  to  inform  the 
public  what  editions  they  should  purchase,  think  fit  to  publish  lists  of  all  the  errata  in 
such  editions,  and  they  show  numerous  errors  of  the  press,  which  they  enumerate, — 
although  none  of  them  would  a£fect  the  meaning  of  any  passage  to  an  ordinary  reader, 
such  a  publication  might  totally  mar  the  sale  of  the  edition,  which  would  otherwise  be 
very  profitable,  if  these  errors  of  the  press  had  not  been  declared  to  the  public  It 
might  otherwise  have  obtained  the  [696]  most  extensive  circulation.  Could  a  court 
grant  an  interdict  against  the  publication  of  such  trifling  errors,  although  it  coold  be 
clearly  shown  that  the  one  party  had  no  interest  to  state  them,  and  the  other  wonld 
suffer  a  loss  of  ten  thousand  pounds  or  more  from  their  publication  t 

The  same  answer  applies  to  that  case  that  does  to  this,  that  whatever  loss,  detriment, 
or  annoyance  such  a  publication  may  occasion,  the  party  who  makes  it  prints  nothing 
which  is  untrue,  and  commits  no  wrongs  and  cannot  be  said  to  act  from  malice.  It  may 
possibly,  though  in  this  case  not  necessarily,  be  damnum^  but  it  is  absque  injuria, 

III.  The  pursuer  maintains  that  this  is  not  a  legitimate  use  of  the  register  of  protests, 
and  that  that  register  was  not  made  with  a  view  to  publication,  but  as  a  step  of  diligence, 
and  for  certain  purposes  only.  The  complainer  here  appears  again  to  ground  his  appli- 
cation on  the  use  of  vague  terms,  which  cannot  be  the  foundation  of  l^al  reasoning. 
It  would  not  be  enough  for  him  to  show  that  the  register  was  not  framed  under  the 
contemplation  of  its  being  published  in  this  or  any  other  paper.  He  must  make  oat 
that  there  is  something  private  or  confidential  in  this  register,  which  strange  kind  of 
privacy  the  Court  is  called  upon  to  enforce,  by  granting  this  interdict  He  has  not 
attempted  to  do  so.  He  admits  that  all  persons  may  have  access  to  the  register  for 
lawful  purposes.  So  far  he  gives  up  his  case.  But  he  brings  no  authority  to  diow  that 
this  is  an  unlawful  purpose,  and  this  Court  has  not  a  right  to  interfere,  unless  to  prevent 
that  which  is  unlawful.  If  a  party  becomes  by  accident  possessed  of  a  private  letter 
and  prints  it,  the  persons  to  whom  the  letter  belongs  will  be  entitled  to  apply  for  an 
inteixlict,  on  the  ground  that  the  letter  is  their  private  property,  and  that  t^e  publica- 
tion of  it  amounts  to  a  violation  of  their  right  of  property.  But  how  can  it  be  main- 
tained that  this  register,  which  is  admitted  to  be  public  to  one  extent,  and  which  is  not 
the  property  of  any  private  individual,  is,  if  types  are  used,  private  and  confidential, 
and  ought  to  be  guarded  by  the  interdict  of  the  Court) 

The  complainer  seems  to  insinuate,  without  directly  stating  it,  that  the  Court  may 
interdict  this  publication,  on  the  ground  that  it  is  not  a  legitimate  use  of  the  register, 
without  going  the  full  length  of  holding  that  it  is  unlawful.  That  would  only  make  the 
interference  of  the  Court  a  matter  of  mystery.  If  the  interdict  is  to  be  granted  at  all, 
it  ought  to  proceed  upon  some  known  and  definite  ground.  The  complainer  endeavonis 
to  support  his  arguments,  by  stating  that  persons  in  the  best  circumstances  may  have 
good  reasons  for  allowing  their  bills  to  be  protested,  with  a  view  to  questions  with  other 
parties,  from  their  names  being  forged,  or  other  causes,  and  that  therefore  the  publication 
of  such  a  register  does  not  afford  a  criterion  of  the  solvency  of  the  individuals  whose 
names  are  mentioned  in  it.  That  may  be  more  or  less  true.  Many  persons  of  gnat 
wealth  are  said  to  have  refused  paying  accounts  until  not  only  horning  but  caption  was 
issued,  and  the  messenger  came  to  their  door.  The  circumstance  that  a  party  allowed 
his  bills  to  be  protested,  is  no  absolute  criterion  of  his  solvency ;  but  the  question  before 
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the  Court  is  not  the  yalne  of  the  publication.  Whether  it  is  more  or  less  useful,  is  a 
question  which  Judges  are  not  called  upon  to  discuss.  The  question  is,  Whether  it  is 
lawful  or  unlawful  1  If  it  is  lawful,  they  ought  not  to  interfere  with  it.  If  the  other 
party  can  show  that  it  is  either  false,  or  malicious  though  not  false,  then  the  Court  may 
he  entitled  to  interdict  it. 

I  have  assumed  that  this  print  has  been  circulated  to  an  extent  which  amounts 
[696]  to  publication.  The  respondents  assert,  that  as  they  wish  the  information  it  con- 
tains to  be  confined  to  those  who  contribute  to  the  expense  of  obtaining  it,  they  impose 
yeiy  great  restraints  on  its  further  circulation.  There  is  no  reason  to  doubt  the  truth 
of  that  statement.  The  respondents  have  no  motive  to  give  information  on  these  matters 
to  other  persons,  and  some  degree  of  restraint  and  secresy  may  enable  them  to  raise  the 
necessary  funds  more  easily.  But  the  circulation,  limited  or  restricted  as  it  may  be, 
amounts  to  publication ;  and  if  it  could  be  shown  that  the  persons  doing  it  committed  a 
wrong,  printed  a  faUehood,  or  acted  maliciously,  the  complainer  would  have  right  to 
obtain  an  interdict,  so  far  as  he  was  concerned.  The  limited  circulation  is,  however, 
important,  as  confirming  the  allegation  that  there  is  nothing  malicious,  reckless,  or 
wanton  in  the  conduct  of  the  defenders.  They  appear  to  act  only  with  a  view  to  their 
own  interests,  and  show  no  disposition  to  hurt  the  complainer  or  any  other  person. 

On  these  grounds,  I  have  come  to  the  conclusion  that  the  complainer  has  entirely 
&iled  in  making  out  a  case  for  the  interference  of  the  Court.  He  admits  that  all  these 
records  are  public  to  a  certain  extent.  The  onus  prohandi^  therefore,  rests  with  him  to 
show  that  they  are  private  in  any  respect  \  and  unless  he  does  so,  he  has  no  ground  to 
apply  for  an  interdict  to  prevent  any  association  of  persons  from  printing  them,  to  be 
drcidated  among  those  who  think  the  information  they  contain  useful  to  themselves. 
I  think  it  enough  that  the  complainer  has  shown  no  ground  for  the  interference  of  the 
Court,,  which  he  calls  for ;  but  I  also  agree  with  Lord  Jeffrey,  in  the  further  conclusion, 
ttiat  all  these  records  are  truly  of  a  public  nature,  and  that  any  restraint  of  the 
publication  would  be  in  opposition  to  the  principles  of  law  upon  wluch  they  have  been 
established. 

The  following  Opinions  were  thereafter  delivered  by  the  Judges  of  the  Second  Division. 

LoBD  JusnoB-CiiEBK. — I  coucur  with  the  majority  of  the  Judges.  There  are  some 
additional  views  which  I  wish  to  add. 

1.  In  the  first  place,  I  am  not  of  opinion  that  an  intention  to  ii^ure  another— or,  as 
we  call  it  in  the  law,  express  or  direct  malice — or  even  constructive  malice,  is  in  any 
degree  necessary  in  order  to  make  the  act  complained  of  the  proper  subject  for  the  cog- 
nisance and  interference  of  a  court  of  law,  whether  for  the  redress  or  for  the  prevention 
of  the  injury  which  may  arise  from  that  act. 

In  many  classes  of  actions  of  damages,  where  there  is  no  privilege  of  speaking  o^  or 
otherwise  dealing  with,  the  name  and  character  of  a  party,  damages  are  due  if  the 
interests  of  that  party  are  injured  and  his  feelings  wounded,  although  nothing  is  proved 
beyond  disregard  of  the  attention  due  to  others,  or  idle  and  thoughtless  intermeddling 
as  to  matters  with  which  parties  have  no  concern.  I  am  rather  surprised,  indeed,  to 
find  any  other  notion  entertained,  as  this  is  a  point  so  thoroughly  settled  and  acted  upon 
in  daily  practice.  If  it  is  said  that  constructive  malice  is  implied  in  such  cases,  it  may, 
by  a  fiction  as  reasonable,  be  implied  in  this  case,  in  which  the  injury  may  be  extreme. 

2.  Kor  can  I  understand  the  doctrine  of  the  law  as  to  publication  of  what  relates  to 
a  man's  name,  character,  and  pecvniary  affairs — a  matter  of  which  law  is  even  more 
sensitively  jealous  than  any  other,  when  there  is  no  sort  of  individual  connexion  with 
the  same — in  the  broad  and  unqualified  sense  contended  for  by  the  [697]  respondents, 
and  which  seems  in  part  countenanced  in  one  of  the  opinions  we  have  received.  I  have 
never  previously  seen  the  doctrine  so  stated,  and  am  glad  that  it  has  not  received  the 
sanction  of  the  majority  of  the  Judges.  That  truth  is  in  many  or  most  cases  an  answer 
to  an  action  of  damages,  is  undoubted — ^because,  in  estimating  damages,  you  are  to  take 
into  account  the  actual  feelings  and  character  of  the  person  complaining  of  the  act — and 
if  he  is  guilty  of  the  matter  imputed  to  him,  that  goes  directly  to  the  claim  for  damages. 
But  the  defence,  "  that  the  imputation  is  true,"  is  not,  by  the  authorities,  in  aU  cases  a 
justification,  and  I  am  not  aware  of  any  change  which  the  introduction  of  trial  by  jury 
has  made  in  the  law.  I  cannot  take  as  any  proper  authority  in  the  law,  the  mere  fact 
that  issues  have  been  given  without  discussion,  when  often  the  pursuer  thought  it  was 
gieatly  for  his  advantage  that  the  defender  should  place  the  offensive  matter  on  record 
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in  the  shape  of  issnes  to  be  pToyed  by  him.  For  instance,  issnes  in  jnstification  were 
allowed,  without  taking  the  opinion  of  the  Court  on  the  subject,  in  Hamilton  v,  Hope ; 
which,  I  presume,  the  Court  would  never  have  allowed  if  there  had  been  any  discussion, 
which  at  the  time  I  wished,  as  counsel,  should  be  refused,  though  my  client  did  not; 
which  the  pursuer,  I  presume,  believed  it  was  much  more  for  his  benefit  that  the 
defender  should  take,  and  which  I  was  glad  to  drop  at  the  second  trial.  But,  taking 
the  authorities  of  the  law,  I  apprehend  that  the  doctrine  does  not  stand  in  the  broad 
terms  in  which  it  is  urged  on  us.  That  there  is  some  misapprehension  as  to  the  law  of 
England,  the  evidence  before  the  Committee  of  the  House  of  Lords,  preparatory  to  Lord 
Campbell's  Act,  seems  to  prove ;  and  even  now,  when  a  libel  may  still,  contraiy  to  all 
our  notions,  be  prosecuted  in  England  criminally  as  an  offence,  that  statute  authorues^ 
"  for  the  better  protection  of  character,"  as  the  preamble  bears — ^what  we  should  conceive 
most  severe  punishment — one  or  two  years'  imprisonment^  and  any  fine  the  Court  may 
award.  And  it  is  expressly  declared  in  that  stetute,  that  the  truth,  though  it  may  be 
inquired  into  in  such  criminal  prosecutions,  shall  not  amount  to  a  defence,  except 
another  most  important  requisite  is  made  out)  which,  in  nine  cases  out  of  ten  of  private 
parties,  must  exclude  it  as  a  defence  altogether  in  any  criminal  court.  In  civU  cases,  I 
had  understood  the  law  of  England  to  be  correctly  embodied  in  the  celebrated  passage 
in  Mr.  Fox's  great  speech  on  the  law  of  libel  in  1791,  in  which  he  pointed  out  the  cases 
in  which  the  truth  of  the  injurious  publication  might  not  only  be  no  defence,  but  the 
assertion  of  its  truth  a  grievous  aggravation  of  the  injury.  I  may  probably  be  wrong, 
however,  as  to  the  law  of  England.  Indeed,  it  is  not  easy  for  us  to  understand  the  law 
of  England  on  this  subject.  If  the  truth  of  the  imputation  is  admissible  in  any  form, 
we  should  hold  that  it  ought  pre-eminently  to  be  admissible  against  a  eriminal  charge, 
much  more  so  than  in  a  civil  action,  for  the  actual  injury  inflicted.  It  seems  not  to  be 
so  viewed  in  England.  But  this  is  only  another  instence  how  dangerous  it  is  to  reason 
(as  is  done  in  one  of  the  opinions  before  us)  from  the  supposed  analogies  of  a  law  so 
widely  different  from  our  own.  But  of  this  I  am  quite  sure,  that  ^he  law  of  Scotland 
is  exactly  what  Mr.  Fox  stetes  ought  to  be,  in*  his  opinion,  the  law  of  every  free  and 
civilised  country  on  the  subject.  I  really  never,  untU  now,  heard  the  doctrine  of  the 
case  of  Scotland  v.  Thomson  impeached  or  called  in  question.  That  was  a  case  in  which 
a  clergyman  attacked  individuals  from  the  pulpit  for  dishonest  and  lying  proceedings  in 
political  matters,  and  in  which  the  truth  of  the  accusation  was  held  to  be  inadmissiUe, 
even  to  the  effect  of  mitigating  damages.  Neither  am  I  aware  [898]  that  the  doctrine 
of  the  case  of  Dyce,  as  explained  in  the  well-known  opinion  of  Lord  Pitmilly,  has  ever 
been  questioned,  although  difference  of  opinion  was,  and  may  well  be  entertained,  as  to 
the  application  of  the  doctrine  to  the  facts  of  that  particular  case.  I  need  not  refer  to 
other  cases.  In  my  opinion  there  is  no  doubt  that  it  is  settled  law  that  in  certain  cases 
truth  will  not  excuse.  Such  is  plainly  the  well-considered  doctrine  of  Erskine  in  the 
Fourth  Book. 

3.  Again,  I  apprehend  that  an  application  for  interdict  to  prevent  an  act  which  may 
prejudice  the  complainer's  credit,  and  give  undue,  distressing,  and  useless  publicity  to 
facto  relative  to  his  pecuniary  affairs,  in  which  the  person  threatening  to  commit  the  act 
has  no  interest  whatever ;  or  indeed  an  application  for  interdict  against  any  act  which 
may  injure,  or  prejudice,  or  seriously  wound  the  feelings  or  affect  theinteresto  of  another, 
is  not  at  all  to  be  judged  or  disposed  of  by  the  consideration  whether  the  act,  if  done, 
will  give  rise  to  a  claim  of  damages.  That  the  act  might  found  such  a  claim,  ia  a  con- 
sideration which  doubtless  will  aid  the  application  for  damages.  But  I  must  fairly  say, 
that  in  all  the  discussions  I  have  ever  seen  or  been  engaged  in,  as  to  the  propriety  of  a 
court  granting  or  refusing  an  interdict  against  an  interference  with  a  person's  name, 
character,  credit,  and  personal  comfort  and  respectobility,  I  am  not  aware  that  the  right 
to  claim  damages,  if  the  act  had  been  committed,  was  the  test  according  to  which  the 
interdict  must  be  granted  or  refused.  I  really  am  not  aware  of  such  a  test.  I  find  it 
in  no  books  or  cases.  I  do  not  see  the  correspondence  or  identity  between  the  right  to 
obtein  an  interdict  and  to  claim  damages,  on  which  it  is  assumed  to  rest  I  doubt  its 
existence  in  other  systems  of  jurisprudence.  In  our  own,  it  has  never,  so  far  as  any 
authority  can  be  referred  to,  been  admitted.  Indeed,  there  are  many  cases  in  which 
the  grounds  for  granting  an  interdict  may  be  strengthened  by  the  consideration,  that  m 
all  probability  a  claim  for  damages  might  not  be  susteined.  This  case,  perhaps,  is  an 
illustration  of  this.    When  one  is  about  to  give  any  publicity  to  any  thing  raUting  to 
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another's  affiiin,  and  an  interdict  is  applied  for,  I  apprehend  that  the  party  ahout  to 
give  that  puhlicity  must  show  that  he  has  individual  and  personal  interest  in  that  which 
is  sought  to  he  prevented. 

But  while  I  think  it  is  necessary  to  express  dissent  from  these  views,  I  must  further 
add,  that  I  have  never  heen  able  to  see  how  this  case  can  be  made  to  depend  on  such 
general  and  speculative  views  as  those  urged  by  the  respondents.  This  appears  to  me 
to  be  eminently  a  case  turning  on  the  effect  of  legal  procedure — on  the  precise  character 
and  object  of  the  register  of  protests — on  the  interest  and  right  of  parties  to  examine 
the  same,  and  obtain  extracts  from  it — and  on  the  legitimate  use  made  of  such  inspection, 
supposing  inspection  to  be  competent,  or,  at  all  events,  to  be  actually  obtained.  I  think 
all  such  general  questions  as  those  founded  on  in  support  of  the  respondeixts'  plea,  can 
only  tend  to  mislead,  in  the  actual  circumstances  before  the  Court.  There  is  no  greater 
hazard  of  error  than  in  laying  aside  the  peculiar  facts  of  the  case  before  the  Court  for 
decision,  and  entering,  as  the  respondents  do,  into  general  views,  much  more  fitted  for 
the  legislature,  than  for  our  guidfljice  in  judging  of  a  question  depending  on  the  objects 
of  certain  very  peculiar  registers,  established  by  the  Scottish  Parliament  for  certain 
specific  purposes — a  matter  as  purely  technical  as  can  well  be  conceived,  and  in  no 
degree  admitting  of  any  general  philosophical  views  as  to  the  interests  of  the  public,  the 
importance  of  admitting  Veritas  convidi  as  a  [699]  defence  in  cases  of  defamation,  or 
the  paramount  necessity  of  the  publication  of  facts  for  the  mercantile  interests  of  the 
community — the  topics  mainly  urged  to  us  by  the  Lord  Advocate.  I  have  rarely  met 
with  a  case  more  purely  technical  in  all  its  essential  particulars,  and  in  which  it  is  more 
necessary  strictly  to  keep  to  the  proper  question  raised  in  reference  to  the  objects  of 
certain  specific  municipal  regulations. 

It  was  openly  and  broadly  contended  to  us,  that  although  the  publication  of  such 
facts  as  the  complainer  here  objects  to  might  wholly  ruin  an  individual — and  that,  too, 
in  cases  in  which  the  bill  might  be  a  forgery,  or  his  defence  against  payment  complete 
and  clear — yet  that  the  ruin  of  one  man  or  another  was  of  no  importance,  and  ought  not 
to  enter  into  the  consideration  of  a  court  of  law,  in  disposing  of  an  application  for  an 
interdict  against  such  publication,  because  the  general  interests  of  the  community  was, 
on  the  whole,  promoted  by  the  publication.  This  is,  I  think,  a  novel  ground  in  a  court 
of  justice  on  which  to  meet  an  attempt  to  stop  that  which  may  so  injure  and  ruin. 

On  the  actual  case  raised  for  decision,  as  I  view  the  point,  I  concur  entirely  in  the 
opinion  of  Lord  FuUerton.  I  think  it  right  to  say,  that  I  rest  my  opinion  even  more 
strictly  than  he  does,  on  the  proper  judicial  character  and  technical  effect  and  objects  of 
the  register  of  protests.  I  hold  that  register  to  be  a  proper  record  of  Court,  as  much 
as  the  actual  book  of  procedure  now  on  the  table,  and  entered  up  from  day  to  day  by 
the  clerks.  The  party  appears  with  his  protest^  and  asks  the  Court  for  a  certain  decree 
upon  it ;  which  decree  is  not  obtained  by  a  deliverance  which  leaves  the  Court,  but  by 
an  entry  in  the  book  of  Court.  By  the  statute,  this  is  done  and  obtained  without  the 
Court  actually  receiving  and  considering  the  application ;  because,  as  it  was  to  pass  as  a 
matter  of  right  in  absence — ex  parte — as  a  necessary  consequence  of  the  mere  appearance 
of  a  person's  signature  on  a  bill,  which  was  to  be  treated,  to  this  and  other  important 
effecte,  as  a  privileged  document,  it  would  have  been  an  unnecessary  source  of  expense 
and  delay  actually  to  present  an  application  to  the  Court,  when  that  was  to  be  granted 
as  a  matter  of  necessity.  But  still  the  registration  is  the  same  thing  as  an  application 
to  Court,  and  a  decree  authorising  execution  in  the  usual  form.  The  thing  is  further 
done  in  the  proper  books  of  the  Court,  in  the  strictest  and  most  correct  sense  of  the 
term.  And  that  it  passes  of  necessity,  exparte^  in  absence  entirely,  is  a  very  important 
fact  in  the  present  case.  It  is  allowed  to  pass  in  this  summary  way,  (as  a  decree  for 
diligence,)  in  absence,  although  it  may  turn  out  that  even  the  signature  to  the  bill  is  a 
forgery,  just  because  (as  I  view  the  matter)  the  register  is  only  introduced  and  sanctioned 
for  the  real  and  bona  fide  objects  of  the  individual  party  recording  the  protest,  and  no 
other,  viz.  for  him  to  obtain,  if  necessary,  the  extract  of  the  decree  for  execution.  That 
is  stcUed  to  be  the  object  of  the  register,  and  of  this  mode  of  obtaining,  through  a  clerk 
of  Court,  for  such  he  is,  the  decree  for  execution  in  absence,  ex  parte,  without  citation 
or  notice.  I  apprehend  this  has  been  sanctioned  only  on  the  grounds  embodied  in  the 
provisions  of  statute  for  the  actual  personal  benefit  of  the  party  holding  a  document,  to 
the  ex  facie  signature  on  which  such  important  effects  were  to  be  given.  The  public 
have  no  interest  in  the  registration  of  a  protest  on  a  bill,  as  in  the  registration  of  sasinea 
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It  is  a  matter  between  the  holder  of  the  bill  and  his  debtor.  It  is  established  solely  to 
give  the  former,  if  he  chooses,  a  decree  for  execution,  and  for  no  other  purpose.  It  is 
not  a  register  for  the  pur-  [700]  -pose  of  informing  all  parties  of  unpaid  bills,  and 
excluding  action  on  them  if  not  recorded.  Quite  the  reverse.  It  is  a  register  solely  for 
the  interests  of  the  parties  to  the  particular  document,  or  the  holder,  and  for  no  other 
purpose  ;  and  on  that  account  the  decree  is  allowed  in  absence,  without  citation. 

When  the  bill  is  so  presented  for  registration  in  this  particular  and  special  register, 
that  is  an  act  done  by  the  holder  for  his  own  individual  private  interest^  and  as  a  pre- 
liminary to  diligence  on  the  decree  so  obtained,  if  he  choose  to  take  extract  from  the 
record.  It  is  his  personal  act  for  his  own  benefit.  It  gives  no  other  man  any  right  to 
use  this  registration,  if  he  does  not  assign  the  right  to  &e  bill.  The  registration  is  his 
property  for  his  own  benefit^  at  his  own  expense,  and  for  the  purpose  of  further  pro- 
ceedings at  his  instance,  and  can  only  be  competently  used  by  him,  or  some  in  lus  right 
No  one  else  can  use  or  extract  the  decree.  A  stranger  surreptitiously  obtaining  the 
decree  would  be  guilty  of  a  contempt  of  Court,  and  perpetrate  a  clear  private  wrong. 
Suppose  A.  protests  a  bill  accepted  by  B.,  either  to  preserve  recourse  upon  it,  or  to  keep 
up  his  right  (if  other  questions  are  not  satisfied)  to  use  diligence  at  an  after  period,  or 
to  aid  perhaps  in  obtaining  an  assignation  to  the  debt^  or  without  any  intention  whatever 
to  exact  payment  if  the  debtor  does  not  wish  to  pay — if  C,  a  third  party,  a  stranger  to 
the  document,  having  no  interest  in  it  one  way  or  other,  obtained  extract  of  that  decree, 
given  in  a  private  suit  by  A.  against  B.,  from  curiosity,  or  to  show  to  others,  or  to  exhibit 
B.  as  a  party  whose  bill  was  protested,  I  apprehend  he  would  be  clearly  guilty  of  contempt 
of  Court,  by  surreptitiously  obtaining,  on  false  grounds,  a  judgment  of  Court  in  a  cause 
in  which  he  was  no  party.  The  registration  is  plainly  a  warrant  for  extract  only  to  the 
party  who  presents  the  bill  for  registration,  or  his  assignees. 

Is  that  disputed  1  I  apprehend  not.  I  have  not  heard  it  said  that  C,  I).,  and  K  can 
ask  and  obtain  extrcusts  of  the  decree  on  a  biU  to  which  they  show  no  right.  The  regis- 
tration is  a  proper  suit,  though  allowed  to  proceed  in  this  summary  form  by  a  prifate 
party  for  his  own  redress,  in  a  matter  in  which  the  title  is  limited  to  himself. 

Then,  being  a  proper  private  suit,  and  if  no  party  can  pretend  to  take  an  extract,  on 
what  ground  can  he  pretend  to  trupect,  for  the  sake  of  piiblication^  by  giving  out  to  the 
world  the  names,  and  sums,  and  dates  in  the  bills,  when  he  has  not  tiUe  to  demand  an 
extract  of  the  decree — that  is,  has  no  title  or  interest  to  take  and  use  execution  on  the 
recorded  protest  9 

I  agree  that  any  thing  that  passes  in  open  Court,  if  it  is  heard^  and  can  be  collected, 
may  be  reported.  But  if  it  cannot  be  heard,  and  if  it  cannot  be  coUected,  I  am  not 
aware  that  it  ever  was  contended  that  a  reporter  could  claim  from  the  Court,  or  its 
officers,  a  right  of  access  to  judicial  books,  and  papers,  and  records,  in  order  to  enable 
him  to  publish  what  he  could  not  collect  and  ascertain  in  Court  Still  less  if,  for  the 
sake  of  despatch,  and  to  save  expense,  in  regard  to  mere  formal  decrees,  which  are  to 
pass  of  course,  because  in  absence,  and  wholly  ex  parte,  a  record  is  established,  in  which 
the  clerk  of  Court  (for  such,  all  clerks  of  the  Clerk  Register  are)  may  at  once  record  the 
protest,  in  order  to  give  out  a  decree  therefrom,  without  the  form  even  of  notice  in  open 
Court)  can  I  conceive  that  a  party  can  say  that  he  has  a  right  to  have  the  record  of  Court 
kept  by  its  officer  opened  to  him,  a  mere  reporter  or  publisher,  because  he  would  like  to 
publish  this  ex  parte  proceeding,  allowed  to  go  on  in  this  form,  because  wholly  ex  parte, 
and  liable  to  be  stopped  as  soon  as  known. 

[701]  The  record  is  the  book  of  the  decrees  of  Court,  framed  by  its  officer  and  clerk. 
That  it  is  carried  on  outwith  the  presence  of  Court,  is  mere  matter  of  form  and  regula- 
tion for  convenience.  It  bears  to  be  in  presence  of  the  Court  It  has  the  effect  of  being 
a  deliverance  of  Courts  as  if  written  out  before  and  signed  by  the  Judge.  It  is  on  the 
table  of  Court,  in  the  legal  sense  of  the  term,  as  much  as  the  sederunt-book  of  Coort 
The  books  of  Session  truly,  but  for  convenience,  need  not  have  been  subdivided  into 
many,  or  removed  from  the  table  of  Court.  The  keeper  is  the  keeper  of  a  book  of  Court, 
as  much  as  if  it  were  on  the  table.  An  application  for  examination,  when  made  to  him, 
is  the  same  as  if  made  in  Court  for  inspection  of  the  record  of  any  other  decrees  of  Court 
or  entries  in  our  actual  sederunt-book  now  on  the  table.  Hence,  when  a  claim  is  made 
for  inspection,  I  apprehend  it  to  be  quite  clear,  that  the  Court  would  not  either  order  or 
allow  the  clerks  to  open  the  books  of  Court  to  any  one  who  applied,  unless  he  showed 
an  interest  and  title  for  inspection.     So  also  exactly  as  to  this  record  of  the  decrees  of 
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Court*     In  individual  cases,  the  party  is  assumed  to  have  an  interest,  for  none  asks  for 
extract  but  the  party  who  protested,  or  his  assignee.     But  if  the  keeper  asked  a  party 
who  came  for  extract  of  the  decree  or  registration,  what  is  your  title  1  Can  it  be  doubted 
that  the  party  must  show  that  he  has  a  title  ?  Exactly  as  in  ordinary  extracts  of  common 
judgments,  in  which  case  the  rule  is  to  require  a  written  note,  stating  for  whom  the 
extract  is  asked.    The  principle  is  the  same^-certainly  with  not  less  rigour — as  to  extracts 
of  decrees  passing  wholly  in  absence.     I  understand  that  it  is  not  contended  that  C.  can 
demand  an  extract  of  a  decree  on  the  registration  by  A.,  of  a  protest  on  a  bill  due  by  B. 
Bttt^  then,  it  is  said  there  is  a  right  in  sJl  who  choose,  for  such  is  the  result,  to  demand 
that  the  books  of  Court  shall  be  opened  to  them,  to  enable  them  to  read  and  note  down, 
in  order  to  report  and  publish,  the  names  of  those  against  whom  such  decrees,  ex  partem 
and  without  citation,  have  passed,  and  the  sums  in  such  decrees  or  bills.    Here  is  the 
fallacy.     The  object  of  the  registration  is  solely  to  give  A.  the  means  of  obtaining  his 
decree.    There  is  no  other  object.    No  one  but  those  stating  an  interest  to  get  an  extract 
can  ask  for  inspection  of  the  book,  or  a  party  in  right  of  B.,  wishing  to  see  if  his  bill  has 
been  protested.    Suppose  the  clerk  or  keeper  refused,  and  application  was  made  to  the 
Court,  on  what  ground  could  we  be  asked,  or  be  warranted,  to  open  the  books  of  judicial 
procedure,  in  order  to  gratify  the  curiosity  of  those  who  are  not  suitors,  and  have  no 
interest  in  the  matters  recorded  in  the  books  of  Court?  The  statute  explains,  that  the 
party  asking  for  extract,  "  shall  have  adoe  with  the  same.''    This  view  is  decisive  of 
the  case.     It  is  true,  that  for  payment  of  the  fees,  the  keepers  have,  without  the  slightest 
sanction  from  the  Court,  allowed  the  inspection  in  question,  and  permitted  parties  to 
take  these  lists.     Of  course,  that  will  not  be  done  in  future.     The  complainer,  knowing 
that  that  luu  been  done,  found  suspension  and  interdict  useless,  because  too  late,  against 
the  keepers  ;  and  therefore  he  directed  his  application  for  interdict  against  those  who  had 
obtained,  irregularly  and  improperly,  the  list  containing  his  name,  in  order  to  prevent 
his  name  appearing  in  the  intended  publication.     But  the  question  as  to  the  matter  of 
right)  is  exactly  the  same  as  if  the  respondents  were  now  demanding  to  inspect  and 
compile  a  list  from  the  books  in  which  the  protests  are  recorded  for  decree.     They 
have  already  obtained  the  names  and  particulars  of  the  complainer's  bills.    They  do 
not  pretend  that  this  is  to  do  diligence  on  the  same.     Quite  the  reverse ;  but  to  publish 
his  name  in  a  list  of  persons  of  doubtful  credit— of  seques-  [702]  -trated  bankrupts — 
who  have  applied  for  cessio,  or  who  are  under  ultimate  diligence,  for  the  information  of 
aU  with  whom  the  preservation  of  credit  is  a  matter  of  importance. 

That  they  have  any  concern  with  the  complainer,  or  his  affairs — that  any  of  them 
even  ever  did,  or  now  do,  business  with  him — but,  above  aU,  that  they  have  any  concern 
with  the  bills  in  question,  is  not  pretended.  They  simply  say  that  they  wish  to  publish 
bis  name  in  this  way,  because  it  will  be  important  to  know  that  he  has  bills  protested, 
that  they  may  aU  avoid  him.  This  is  the  plain  substance  and  reality  of  their  alleged 
interest ;  that  is,  to  dishonour  and  injure  the  credit  and  repute  of  a  man  in  business, 
as  to  his  pecuniary  affairs.  Up  to  this  date,  I  had  believed  it  to  be  a  settled  matter, 
that  no  one  was  to  speak  or  to  give  publicity  to  such  matters,  who  had  no  interest  in 
the  same. 

I  need  not  attempt  to  enforce  the  remark  of  Lord  Fullerton,  how  strange  the  fallacy 
of  the  respondents,  when  they  say  they  only  state  and  represent  the  truth ;  for  their 
r^preseniation  is  avowedly  to  held  out  the  complainer  as  a  suspected  party^  because  these 
two  bills  have  been  protested  and  recorded.  Yet  what  is  the  fact  ?  This  note  of  sus- 
pension was  presented  on  14th  November  1845 ;  and  when  we  heard  the  case,  and,  I 
presume,  at  this  date,  no  attempt  had  been  made  by  the  alleged  creditor,  the  only  party 
interested,  to  charge  on  these  bills, — a  dear  proof  that  the  defences  against  payment 
are  either  good  or  very  strong.  This  sufficiently  shows  how  grossly  and  utterly  fallacious 
is  the  respondents'  plea — we  publish  only  the  actual  truth.  Every  one  knows  that  the 
sting  of  all  statements  consists  in  the  inference  or  innuendo  intended  to  be  drawn  from 
the  ^te  stated,  and  sttggestedy  and  forced  on  the  mind  by  the  way  and  manner,  and 
occasion,  and  circumstances  of  the  representation  of  the  facts  which  is  actually  made. 
Now,  it  is  in  these  concomitants,  that  the  injury  here  consists ;  viz.  that  the  complainer's 
name  would  be  held  out  as  one  of  doubtful  credit^  who  was  to  be  avoided  and  shunned 
in  business*  I  put  no  case  which  can  be  said  to  be  extreme,  although  not  uncommon, 
of  bills  with  forged  indorsation,  or  recorded  at  the  desire,  perhaps  of  the  acceptor,  for 
his  own  relief  and  redress,  and  many  other  cases.  I  take  the  case  before  us  as  one  of 
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palpable  wrong.  The  bills  are  recorded  on  the  protest  The  complainer  says  his 
defences  are  complete ;  and  the  fact  is,  that  for  four  months  since  the  registration,  no 
attempt  has  been  made  by  the  holder  to  charge  on  the  bills.  This,  then,  sufficiently 
shows  how  little  the  purposes  of  truth  are  subserved  by  what  has  been  here  attempted. 
Lord  Monobbiff. — ^I  entirely  concur  iu  the  opinion  of  Lord  Fullerton  and  the  other 
Judges  who  agree  with  him,  and  in  the  views  expressed  by  your  Lordship.  That 
opinion  coincides  precisely  with  the  impression  I  had  of  the  case  from  the  first  time 
that  I  looked  at  it. 

The  principle  on  which  the  question  seems  to  me  to  depend,  is  so  clearly  explained 
by  Lord  Fullerton,  and  has  been  illustrated  by  your  Lordship,  that  I  think  it  quite 
unnecessary  to  take  up  systematically  the  same  grounds  of  judgment  But  it  seems  to 
me  that  the  alignment  of  the  respondents,  and  the  opinion  which  differs  from  mine^ 
proceed  on  certain  mistakes  concerning  the  state  of  the  points  at  issue,  to  which  I  am 
desirous  of  adverting  in  a  few  words. 

1.  I  apprehend  that  the  question  raised  by  this  application  for  an  interdict,  is  veiy 
different  in  its  nature  from  that  which  might  arise,  if  the  suspender  were  insisting  in 
an  action  of  damages  for  the  CKtual  publication  of  his  name  in  such  a  [703]  list  of 
persons  whose  bills  had  been  protested.     I  cannot  agree  in  the  proposition,  that  a  man 
can  never  be  entitled  to  an  interdict  against  an  act  being  done  which  is  ealetdated  to 
do  him  an  ii^ury  in  his  person,  his  property,  his  fair  fame,  or  his  private  affairs,  and 
which  the  other  party  has  no  legal  right  or  interest  to  do,  .unless  the  act,  if  done. without 
his  interference,  would  subject  the  other  to  an  action  of  damages.     There  are  many 
considerations  which  will  exclude  or  relieve  from  a  claim  of  damages  on  account  of  an 
act  done,  which  will  not  justify  or  render  legal  the  doing  of  such  act  in  the  face  of  the 
protestation  of  a  party  to  be  affected  by  it,  or  exclude  his  demand  of  an  interdict,  when 
the  determination  to  persist  in  proceeding  in  it  is  avowed.    There  are  innumerable  sueh 
cases  in  which  such  a  principle  could  not  be  maintained.    I  shall  state  a  very  simple 
case  to  illustrate  the  difference,  though  not  approaching  to  the  intensity  of  the  present 
case.      Suppose  that  a  private  marriage-contract,  or  other  &mily  arrangement,  bat 
involving  many  interests  of  a  very  private  character,  is  recorded  in  the  register  of  pro- 
bative writs  for  mere  preservation;   and,  take  it  as  a  single  case,  that  an  absoliite 
stranger  to  the  family,  neither  having  nor  pretending  any  interest  in  the  matter,  shall 
ask  and  obtain  an  extract  of  that  marriage-contract — and  that  information  having  come 
to  the  parties  interested,  of  a  design  to  publish  that  marriage^sontract  in  a  public  news- 
paper, whether  as  containing  matter  calculated  to  attract  public  curiosity,  or  from  any 
other  motive — would  it  require  an  allegation  of  malice  to  entitle  the  members  of  that 
family  to  apply  for  an  interdict  to  prevent  such  a  publication )    Or  would  there  be  the 
least  hesitation  in  granting  the  interdict?    I  humbly  think  that  the  simple  fact,  that 
the  party  so  interfering  had  no  right  or  interest  to  meddle  with  their  affairSy  and  that 
the  publication  of  their  private  arrangements  might  he  to  their  prq/udice^  would  furnish 
abundant  ground  for  preventing  the  publication,  notwithstanding  that  it  might  state 
nothing  but  the  truth  got  from  a  public  register ;  that  the  party  could  not  aver  po8iti?e 
malice ;  and  that  very  possibly  there  might  have  been  a  good  answer  to  an  action  of 
damages,  if  the  thing  had  been  done  before  such  notice. 

I  humbly  think,  therefore,  that  it  is  altogether  inconsequential,  and  away  from  the 
point,  to  inquire  whether  the  respondents  would  have  been  liable  in  damages  for  doing 
the  thing  which  the  complainer  says  they  ought  to  be  prohibited  to  da  It  is  a  case 
which  neither  the  complainer  nor  the  Court  are  called  upon  to  resolve. 

And,  separately,  I  think  it  very  clear  that  the  complainer,  in  applying  for  this 
interdict,  is  not  bound  to  make  any  averment  of  malice  against  the  respondents.  I 
agree  with  Lord  Fullerton,  that  there  is  no  case  here  as  to  whether  that  which  is  true 
can  ever  be  a  libeL  I  doubt,  with  him,  whether  the  mere  fact  of  its  being  true,  that 
a  certain  protest  had  been  recorded  against  the  complainer,  would  relieve  the  respondents 
even  in  that  view — if  there  were  room  for  taking  it — ^from  the  effect  of  the  assertion 
or  innuendo  of  bankruptcy,  or  doubtful  credit,  to  be  derived  from  the  whole  publication. 
But  I  apprehend  that  this  is  not  at  all  the  state  of  the  case.  The  case  is,  that  the 
defenders,  without  title  to  interfere  with  the  respondent's  affairs,  and  without  even  any 
pretence  of  inim^  in  them,  in  so  far  as  the  complainer  is  concerned,  insist  on  making 
this  publication,  in  what  is  clearly  equivalent  to  a  public  newspaper,  of  a  simple  oceu^ 
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lenoe  in  the  priyate  affairs  of  the  oomplainer,  in  a  form  directly  calculated,  and  avowedly 
intended^  to  represent  him  among  others  as  a  person  "  of  doubtful  credit" 

[704]  I  am,  therefore,  of  opinion,  that  this  view  of  the  case,  of  its  heing  on  the 
same  footing  as  an  action  of  damages  for  lihel,  and  requiring  an  averment  of  malice,  if 
the  truth  of  the  mere  fact  published  be  admitted,  is  entirely  alien  to  the  true  nature, 
charaotery  and  circumstances  of  the  complaint^  and  that  the  real  matter  at  issue  returns 
to  the  footing  on  which  Lord  Fullerton  has  placed  it. 

2.  I  humbly  think  that  there  is  another  serious  error  in  the  whole  reasoning  in  this 
ease  on  the  part  of  the  respondents.  It  is  a  very  common  error  in  many  other  cases  of 
various  kinds :  vie.  that  thisit  which  may  be  done  by  one  many  or  done  in  one  degree, 
may  be  done  by  one  man  for  a  muUUude,  or  to  any  undefined  extent.  Because  one  man, 
having  a  real  interest,  may  lawfully  look  into  the  register  with  a  view  to  what  truly 
belongs  to  his  own  interest^  it  is  at  once  inferred  that  all  the  respondents  may  lawfully 
combine  to  obtain  the  same  information  as  to  every  person  named  in  it,  having  no 
interest  as  to  the  particular  individual,  and  then  publish  it  aU.  I  deny  the  whole 
principle.  But  I  think,  first,  that  it  may  well  be  doubted  whether,  supposing  that  a 
man  who  had  a  real  interest  to  know  whether  an  individual  paid  his  bills  regularly  or 
not)  might  be  entitled  to  inspect  the  register  for  his  own  guidance,  he  would  be  warranted 
in  pnbUshing  the  information  he  obtained  in  a  public  newspaper,  having  no  object  but 
to  hurt  the  credit  of  that  individual  with  others  who  might  in  possibility  deal  with  him. 

Yet)  supposing  that  even  this  could  be  justified,  it  is  far  removed  from  the  present 
case.  The  &llacy  is,  in  not  observing  that  the  main  ground  of  complaint  here  is  in  the 
eyetematic  gathering  up  of  the  details  of  the  register,  and  publishing  all  per  aversumem. 
A  single  case  of  such  publication  would  be  a  different  thing,  but  really  could  not  be 
defended  without  a  clear  interest  condescended  on.  But  the  existing  case  is  entirely 
different ;  and  the  act  complained  of  is  neither  more  nor  less  than  a  system  of  wanton 
injury  to  indiwduale,  on  causes  which  are  imperfectly  or  not  at  all  known,  and  without 
any  special  interest  in  the  respondents,  upon  the  merely  eelfUh  speculation  of  avoiding 
risks  to  themselves^  which,  on  every  reasonable  principle,  they  ought  to  undergo  as  part 
of  their  own  trade,  before  they  interfere  with  the  credit  and  reputation  of  their  neighbours, 
with  whom  they  cannot  all^e  that  they  have  had  any  dealings. 

The  point  as  to  the  public  nature  of  the  registers,  has,  in  my  apprehension,  been 
justly  and  sufficiently  treated  by  Lord  Fullerton.  But  when  such  an  authority  as 
Bankton  is  quoted  by  the  respondents,  I  should  think  that  the  plain  statement  of  a  far 
higher  authority — ^Erskine,  quoting  Lord  Stair— Reserves  much  more  attention.  In  a 
passage  quoted  in  the  papers,  he  says, — ''But  the  recording  of  the  conveyance  of  a 
movable  bond  in  a  register  does  not  supply  the  want  of  intimation,  because  the  records 
are  not  intended  to  serve  for  pubHeaOon  in  the  case  of  personal  rights,  but  barely  for  safe 
custody f  or  as  a  warrant  for  diligence" 

1  do  not  think  it  necessary  now  to  enter  into  any  discussion  on  the  general  point 
as  to  the  effect  of  this  register  of  protests  as  being,  in  some  sense,  a  public  register.  It 
is  elsewhere  fully  treated  of,  and  has  been  well  explained  by  your  Lordship.  But  I 
beg  leave  to  observe,  that,  when  the  respondents  found  on  the  establishment  of  the 
index  to  this  record,  they  truly  bring  into  a  strong  light  the  fallacy  on  which  their  whole 
case  rests.  The  index  clearly  was  for  the  use  of  individuals  having  a  real  interest  in 
some  porticalar  case  which  they  could  point  out — to  enable  them  to  search^for  and  find 
out  that  case ;  but  to  the  purpose  of  the  present  respondents  the  index  is  absolutely 
useless.  It  was  never  intended  [706]  for  such  a  purpose,  and  cannot,  in  any  degree, 
serve  the  purpose  wanted.  Here,  the  messenger  of  the  Association  has  nothing  that  he 
can  look  for  in  any  index.  What  he  wants  is,  not  the  special  information  which  the 
register  was  calculated  to  give  as  to  any  particular  matter  in  which  he  might  have  an 
interest^  and  which  he  could  specify,  so  as  to  make  the  index  useful,  but  Skper  aversionem 
inspection,  copying  or  extracting  of  all  the  contents,  without  discrimination,  and  without 
the  previous  allegation  of  any  special  interest.  And  it  is  against  the  publication  of  all 
this,  in  so  far  as  it  includes  the  name  of  the  complainer,  and  manifestly  tends  to  his 
tngury,  by  the  act  of  persons,  none  of  whom  pretend  to  have  had  any  dealings  with 
him,  tiiat  this  suspension  and  interdict  is  directed. 

I  can  see  no  ground,  in  law  or  justice,  on  which  the  suspender's  demand,  that  this 
proceeding  shall  be  stopped  as  to  him^  can  be  resisted. 
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And,  therefore,  I  am  of  opinion,  that  the  bill  should  be  passed,  and  the  interdict 

continued. 

Lord  Cookbubn. — I  am  of  opinion  that  the  interdict  ought  to  be  refused. 

The  respondents  are  not  uninterested  intruders,  who  are  meddling  with  matters  with 
which  they  have  no  concern.  They  are  all  traders ;  and  though  none  of  them  may  at 
present,  so  far  as  they  know,  be  involved  with  the  complainer,  they  are  all  exposed  to  be  so, 
as  with  other  merchants,  and  often  without  their  knowledge,  every  day.  In  this  situation, 
they  can  neither  conduct  their  own  affairs,  nor  the  affairs  of  others,  without  a  pretty 
accurate  idea  of  the  mercantile  condition  of  other  merchants.  They  have  no  particular 
interest  in  the  two  bills  in  question ;  but  they  have  a  general  interest  in  the  public 
facts,  which  may  assist  them  in  appreciating  the  claims  of  traders  to  obtain  credit  from 
them.  All  mercantile  societies  struggle  to  obtain  this  knowledge ;  without  which  tirade 
would  be  the  mere  science  of  overreaching.  And  the  only  difference  between  the 
respondents  and  similar  associations  is,  that  the  respondents,  instead  of  groping  and  con- 
jecturing in  obscurity,  wish  to  avail  themselves  of  the  certainty,  andj  as  they  think,  the 
publicity,  afforded  by  our  registers. 

There  is  no  averment  or  insinuation  of  their  being  actuated  by  any  nuUiee—even  of 
the  mildest  and  most  purely  constructive  nature.  Their  interest  is,  at  least,  sufficient 
to  exclude  any  imputation  of  this  description.  Kor  is  it  pretended  that  the  statement 
which  they  wish  to  put  into  their  record  about  these  two  bills,  or  indeed  about  any 
thing  else,  is  false.  On  the  contrary,  what  they  state  is  complained  of  solely  because  it 
is  true.  It  is  not  pretended  that  the  register  of  protests  does  not  contain  these  two 
bills  as  protested.  But  it  has  been  said  that  the  record  is  false,  not  in  so  far  as 
it  mentions  the  fact  as  to  these  bills,  but  in  so  far  as  it  produces  the  impression 
that,  in  consequence  of  these  facts,  the  complainer^s  credit  is  doabtfuL  Even  if 
this  observation  were  sound,  it  would  be  immaterial ;  because,  i^  as  I  think,  the  law 
protects  truth,  it  cannot  discourage  the  natural  restdts  of  truth.  But  the  observa- 
tion is  not  sound.  The  insertion  of  the  fact,  that  these  bills  have  been  protested,  is 
no  neceaaary  impeachment  of  the  complainer's  credit ;  for  it  is  certain,  and  is  founded  on 
by  himself,  that  a  solvent  and  honest  merchant  may  happen  to  have  a  bill  or  two  under 
protest  It  may  be  his  right  not  to  pay  them,  and  even  his  duty.  The  &ct  of  the  protest 
accordingly  is  set  forth,  like  many  other  things,  in  the  record,  only  to  furnish  the 
members  of  the  Society  with  tJie  means  of  forming  iheir  own  opinion. 

It  has  been  disputed  whether  the  record  implies  publication.  But  this  is  a 
[706]  mere  dispute  about  a  word.  There  is  no  dispute  about  the  U^t  The  record  is 
undoubtedly  a  publication  in  one  sense,  as  a  communication  to  a  single  individual  is 
sometimes  in  law  an  act  of  publication.  But  it  is  not  publication  in  the  sense  meant 
by  the  complainer.  His  objection  is  directed  against  publication  to  all  the  world. 
Kow,  though  there  be  certainly  a  qualified  publication  here,  the  qualifications  are 
material — not  merely  because  they  limit  the  extent  of  the  disclosures,  but  because  they 
show  that  it  is  only  real  interests  that  the  record  is  intended  to  protect.  Its  ciroulation 
is  confined  to  members  of  the  Society,  who  must  be  admitted  by  the  consent  of  two- 
thirds  ;  they  must  be  "  wholesale  merchants,  manufacturers,  bankers,  underwriteis,  or 
insurers,  and  none  others."  Besides  entry-money,  they  have  to  pay  three  guineas 
annually ;  and  *'  no  member  shall  communicate  or  use  such  information  for  other  pur- 
poses, under  the  penalty  of  deprivation  of  membership."  It  is  not  said  that  this  last 
rule  has  ever  been  violated.  The  result  is,  that  it  is  a  publication  to  the  members  of 
a  Society,  formed  plainly  for  the  protection  of  true  and  valuable  interests.  But  I  do 
not  object  to  let  it  be  assumed  that  the  number  of  the  members  makes  it,  in  effect^  a 
general  publication. 

The  complainer  objects  to  the  mention  of  his  two  bills  in  this  publication,  not  upon 
the  ground  of  felsehood,  or  of  malice,  or  of  the  absence  of  a  general  interest  in  all  such 
mercantile  facts,  but  solely  on  the  ground  that  the  publication,  though  it  does  not 
necessarily  impeach  his  credit,  exposes  it  to  suspicion.  And  a  variety  of  exaggerated 
cases  have  been  put,  as  to  the  possible  evils  of  such  publications. 

As  to  these  edleged  evils,  which  have  occupied  so  much  discussion,  I  have  oidy  two 
observations  to  make.  In  the  first  place,  these  considerations  being  considerations  oi 
expediency,  are  for  the  legislature  alone.  It  very  often  happens  that  legal  anangements 
and  principles,  especially  where,  like  thoee  of  all  our  registers,  they  are  entirely  stotntoiyj 
load  to  unexpected,  and  even  to  hurtful  results.    But  we  have  no  jurisdiction  to  core 
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these.  If  a  law,  or  the  want  of  a  law,  be  inconvenient,  it  is  not  the  province  of  a 
court  to  correct  the  one  defect,  or  to  supply  the  other.  In  the  second  place,  if  we 
are  to  take  expediency  into  view,  I  am  of  opinion  that,  upon  this  occasion,  it  is  pre- 
eminently on  the  side  of  the  respondents.  It  may  be  very  convenient  for  a  party  who 
wants  a  bill  discounted,  to  prevent  it  from  being  known  that  he  has  other  bills  lying  at 
that  moment  under  protest ;  and  it  would  be  very  convenient  for  a  bankrupt  to  keep 
his  name  out  of  the  Gazette,  or  for  an  anxious  borrower  to  keep  his  heritable  bonds  out 
of  the  register.  The  disclosure  of  protested  bills,  or  of  any  other  circumstance  that 
may  even  tend  to  affect  credit,  may  expose  those  who  are  in  quest  of  credit  to  some 
difficulty.  This  is  the  amount  of  the  inconvenience  or  ii^'ury  on  the  one  side.  But,  on 
the  other  side,  if  the  law  interferes  to  prevent  such  disclosures,  the  facilities  of  procuring 
undeserved  credit  are  dangerously  increased ;  and  this  I  think  by  far  the  worst  evil  of 
the  two.  One  man  may  be  ruined  by  the  fact  of  his  having  bills  under  protest  being 
known ;  but  a  hundred  may  be  ruined  by  its  being  concealed.  In  such  a  struggle 
between  the  seekers  and  the  givers  of  credit^  the  expediency  must  be  in  favour  of  the 
party  who  is  only  anxious  for  truth. 

But  we  had  better  not  concern  ourselves  with  such  considerations  at  all.  The  only 
question  before  us,  as  a  Court,  is,  whether  the  insertion  of  the  complainer's  name  can 
be  prevented  on  legal  grounds-— not  upon  any  legal  powers  with  which  [707]  it  may  be 
thought  that  Parliament  ought  to  arm  us,  but  on  any  legal  powers  that  now  exist  1 

I  think  that  it  cannot ;  and  this  for  two  reasons— one  arising  from  a  principle  of  our 
common  law,  and  one  from  the  nature  of  our  registers. 

At  common  law,  we  can  interdict  nothing  but  a  legal  wrong — ^nothing,  except  some 
act  which,  if  done,  would  justify  an  action  of  damages,  or  same  other  legal  correction  or 
redrees.  Now  I  am  of  opinion  that  the  publication  of  truth  without  malice  is  not  a 
legal  wrong  that  a  civil  tribunal  can  either  prevent  or  punish. 

The  moment  that  this  proposition,  though  it  be  as  old  as  any  in  our  law,  is  announced, 
cases  will  occur  to  every  mind  that  will  make  it,  at  first  sights  appear  alarming.  For 
there  are  many  truths  which  ought  certainly  to  be  left  unnoticed,  and  which  could  not 
be  made  public  without  horror  and  ruin  to  innocent  people.  But  all  alarm  must  subside 
as  soon  as  it  is  explained  that  the  malice  which  is  required  to  condemn  a  publication  of 
truth,  does  not  necessarily  amount  to  moral  malignity,  or  even  to  positive  personal 
hostility.  Malice,  in  its  legal  sense,  denotes  any  hlameahle  stale  of  mind ;  nor  does  it 
always  require  to  be  established  by  direct  and  separate  evidence.  It  may  be  inferred, 
from  the  mere  ixguriousness  or  offensiveness  of  the  statement — ^from  the  absence  of  all 
duty  or  fair  interest  to  make  it — or  from  the  manner  and  circumstances ;  thus  under- 
stood, the  license  given  by  law  to  the  promulgation  of  truth  need  excite  no  fear.  For 
the  practical  result  is,  that  in  almost  every  case  where  the  statement  of  truth  shocks, 
what  is  legally  termed  malice  will  be  inferred. 

It  is  in  this  sense,  and  with  these  explanations,  that  I  give  it  as  my  opinion,  that 
truth  without  malice  cannot  be  interfered  with  civiUy  by  the  law  of  Scotland.  The 
whole  weight  and  leaning  of  our  authoritiea  are  in  an  opposite  direction.  I  beg  to  be 
shown  one  institutional  principle,  or  one  single  decision,  that  recognises  the  publication 
of  unmalicious  truth,  as  a  legal  wrong  repressible  by  our  civil  law.  I  am  aware  of  the 
maxim,  Verxtm  eanvieii  non  excueai.  But  it  is  only  applicable  to  a  case  of  eonmciumf 
or  libel — a  term  used  in  so  bad  a  sense,  that  even  a  proof  of  the  truth  does  not  disprove 
an  animus  JwHandi,  If  I  be  asked  to  produce  a  decision /ormoZZy  determining  that 
truth,  and  the  absence  of  malice  is  a  defence  against  an  action  for  injurious  statement,  I 
cannot  do  so.  But  every  case  that  has  been  reported,  may  be  referred  to  as  implying 
this  principle.  I  have  not  been  able  to  discover  a  single  one  that  has  ever  been  deait 
with  as  relevant^  except  where  there  was  either  falsehood  or  malice,  or  both.  Did  an  y 
body  ever  hear  of  a  summons  demanding  damages  for  the  utterance  of  unmalicious 
trul^  t  Suppose  that  the  complainer  was  to  try  to  construct  an  honest  summons  for  this 
case,  what  could  be  set  forth,  except  that  his  credit  had  been  exposed  to  suspicion  by 
certidn  persons,  who,  without  being  actuated  by  any  desire  to  hurt  him,  had  truly  pro- 
pagated that  he  had  two  bills  under  protest  1  If  this  would  be  sufficient^  then  I  doubt 
if  there  be  ten  men  in  this  or  in  any  other  city  who  do,  or  who  can,  transact  business — 
which  always  implies  a  tolerably  free  interchange  of  thought  about  third  parties — ^in 
such  a  manner,  even  for  one  day,  as  to  avoid  legal  censure.    Nothing  saves  any  of  us 
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all  from  the  conBequences  of  inconsideiate  statement^  except  trath  and  innocence  of 
intention. 

Nor  will  it  do  to  say,  that  it  is  only  pMieaiion  that  is  objected  to.  If  the  com- 
plainer^s  principles  be  sound,  he  is  entitled  to  have  every  body,  except  the  parties  to  the 
two  bills,  interdicted  from  saying  verbally  to  any  stranger,  that  he  [708]  has  not  paid 
them.  Accordingly,  his  prayer  is  directed  not  merely  against  publication,  but  againflt 
"  interfering  with  his  name  in  any  way."  Stating  the  protests  verbally  may  be  asmaUer 
ii^ury  than  publishing  it ;  but  still,  if  the  complainer's  principles  be  true,  it  is  a  legal 
ii^jury.  The  answer  to  both  is,  that  no  man  is  entitled  to  call  upon  the  law  to  suppress 
truth,  innocently  stated  for  his  accommodation. 

But  in  this  particular  case,  we  have  something  more  than  common  law  principles. 

In  the  matter  of  protested  bills,  the  legislature,  so  for  from  sympathising  with  the 
sensitiveness  of  non-payers,  has,  from  public  policy,  required  the  foct  of  non-payment  to 
be  first  disclosed  to  tk  public  officer^  called  a  notary,  and  to  two  witnesses  selected  by  him, 
and  then  to  be  recorded  in  an  official  register ;  which  register  is  declared  to  be  open  to 
all  the  lieges,  both  for  inspection  and  for  excerpts  on  payment  of  a  skUutory  fee.  It  is 
against  the  communication  of  what  this  register  contains,  that  the  present  interdict  is 
required.  But  the  mere  fact  of  the  statutory  accessibility  of  the  register,  mthoui  any 
skUutory  check  as  to  the  uses  to  which  it  may  be  turned,  seems  to  me  to  be  oonclusdve 
against  the  application. 

It  is  said  that  the  publication  of  the  facts  contained  in  the  register  was  not  the 
object  of  the  legislature ;  and,  in  order  to  show  this,  a  good  deal  of  (Uacuflsion  has  been 
gone  into  about  the  supposed  purposes  of  our  various  registers.  If  it  were  necessary  to 
follow  this,  it  might  be  easily  shown  that  the  character  of  publicity,  or  of  a  capacity  of 
publicity,  was  stamped  upon  all  our  records.  But  all  this  appears  to  me  to  be  entirely  out 
of  place.  Because,  whatever  the  direct  or  contemplated  object  may  have  been,  access  given 
by  statute  to  a  public  register,  without  any  limitation,  cannot  be  intercepted  by  a  ooort^ 
on  the  ground  that  inspection  may  happen  to  have  a  result  not  in  the  view  of  the 
legislature.  When  the  legislature  says  to  the  lieges,  '^Pay  your  fee,  and  take  your 
inspection,  or  your  excerpts,"  no  court  has  a  right  to  say,  ''  No,  you  shan\  because  we 
think  this  hurtful."     If  it  be  hurtful,  let  the  legislature  correct  its  own  error. 

It  has  also  been  said  that,  besides  the  fee,  the  person  demanding  inspection  must 
only  have  a  particular  interest  to  obtain  it,  but  must,  if  required,  be  ready  to  explain 
what  this  interest  is.  I  can  discover  nothing  of  this  in  the  statute.  It  may  be  very 
expedient.  But  this  is  all  a  matter  of  statute,  and  where  is  it  enacted  %  The  single 
statutory  title  is,  payment  of  the  fee.  If  there  must  also  be  an  interest,  then  the  keeper, 
or  even  the  clerk  of  the  keeper,  of  each  register  must  be  entitled  to  erect  himself  into  a 
judge  of  the  nature  and  sufficiency  of  every  applicant's  reason  for  desiring  inspection* 
I  cannot  find  the  clause  where  this  is  directed  or  permitted.  It  is  a  system  for  the 
exercise,  and  against  the  abuse  of  which  there  is  no  statutory  provision  or  apparatus ; 
and  with  the  possible  exception  of  one  keeper,  who,  it  is  said,  acts  on  this  notion,  I  do 
not  believe  that  it  was  ever  before  heard  of. 

But  even  if  this  were  the  law,  I  hold  that  a  merchant's  obtaining  recorded  tndk 
respecting  the  mercantile  circumstances  of  those  with  whose  dealings  he  may  be  involved, ' 
but  especially  touching  protested  bills,  constitutes  a  sufficient  interest  Bankton 
expressly  says,  that»  besides  execution,  which  has  been  alleged  to  be  the  only  legitimate 
purpose  of  this  record,  it  is  another  use  of  it,  that  it  tends  to  disclose  "  the  drcnmstanoea 
of  persons."  It  seems  to  be  thought  that  no  general  interest  will  do;  but  that  the 
inspector  must  have  a  particular  interest  in  some  [709]  precise  bilL  It  might  as  well 
be  maintained  that  no  one  could  see  the  record  of  incumbrances,  unless  he  could  prove 
some  purpose  connected  with  some  escate.  But  suppose  (certainly  no  uncommon  case) 
that,  wishing  to  deal  by  purchase  or  by  loan  with  the  least  encumbered  estate  he  could 
find,  no  matter  where — would  it  be  any  objection  to  his  seeing  the  whole  register  of 
incumbrances,  that  he  had  no  one  estate  in  view  more  than  another,  but  just  wanted  to 
see  how  they  all  lay  t  Possible  connexion  with  a  trader  by  bill  is  in  the  same  situation. 
Moreover,  the  registration  of  protests  is  a  judicial  proceeding.  There  is  no  judge 
present  personally,  but  there  is  both  a  judge  and  a  judgment  substantially.  It  is^  not 
in  form  only,  but  in  truth,  a  judicial  proceeding  on  the  bilL  All  that  is  fictitious  in 
the  matter  is,  that  there  is  no  actual  motion  made  for  a  judgment,  and  no  court  coipoxallj 
present  to  grant  it.     But  there  is  a  judgment  by  consent  and  in  principle.    The  penonal 
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presence  of  a  judge,  when  he  can  only  pronounce  a  decree  in  absence,  or  when,  by  the 
arrangement  of  parties,  he  can  only  do  one  prescribed  thing,  would  scarcely  make  it  more 
judicial  than  this  is. 

So  that  it  is  access  to  the  constructiye  decrees  of  a  court  of  justice  that  is  sought  to 
be  interdicted.  It  was  argued,  that  we  had  power  to  keep  our  judicial  proceedings 
secret,  or  to  confer  a  monopoly  of  publishing  them,  of  which  our  power  over  the 
particular  thing  called  the  Minute-book  was  given  as  an  example.  I  cannot  think  it 
necessary  to  discuss  this.     Every  judicial  proceeding  is  unquestionably  public 

Accordingly,  if  this  were  the  case  of  a  single  person  wanting  to  see  the  register  for 
his  own  individual  guidance,  I  can  scarcely  conceive  his  right  to  it  being  questioned. 
It  is  his  communication  of  his  results  to  others  into  which  all  the  objections  truly 
resolve, — that  is  supposed  to  make  the  difference.  The  difference  seems  to  me  to  be 
entirely  fanciful.  I  hold  it  to  be  clear  that  a  bank  may  send  one  of  its  officers,  not 
merely  to  see  whether  a  particular  individual  has  a  particular  bill  under  protest,  but  to 
report  to  that  bank  the  names  of  all  persons  in  that  situation,  and  this  in  order  that> 
in  the  event  of  an  application  for  accommodation,  the  bank  may  be  ready  to  decide  on 
the  prudence  of  granting  it.  I  hold  this  single  case  not  to  admit  of  a  doubt.  And 
what  may  be  done  by  one  bank  may  be  done  by  another,  and  by  all ;  and  they  may  all 
employ  the  same  agents  who  may  report  to  all  their  directors,  and  this  is  what  is  called 
publication.  It  is  said,  that  because  a  thing  may  be  done  by  one  person,  it  does  not 
always  follow  that  it  may  be  done  by  many.  This  is  certainly  true.  One  man  may 
stand  on  the  highway,  because  this  does  no  harm.  But  a  thousand  cannot,  because  this 
obstructs  it  But,  on  the  other  hand,  a  proceeding  being  lawful  when  done  by  one 
person  certainly  does  not  necessarily  become  unlawful  when  done  by  several.  The 
remark  seems  to  me  to  have  no  application  to  the  case.  The  point  is,  whether  an  agent 
who  inspects  the  register  for  one  employer,  may  not  inspect  and  report  for  more  ?  H  he 
can,  this  is  all  that  is  done  here. 

I  have  only  to  add,  that  the  praBtorian  power  of  the  Court  ought  never  to  be  exerted 
needlesdy.  No  interdict  can  ever  enable  any  one  to  combine  the  two  things, — ^trading 
in  bills,  and  yet  hiding  protested  ones.  If  the  respondents  were  to  introduce  a  new 
rule  into  their  Society,  to  the  effect  that  they  would  mention  the  protested  bills  of  no 
party  who  objected,  but  would  only  publish  tiie  names  of  the  objectors,  the  complainer 
would  be  in  a  far  worse  situation  than  he  is ;  and  doing  this  is  not  within  the  operation 
of  any  principles  contended  for  by  [710]  him.  If  this  also  is  to  be  met  by  new  inter- 
ferences of  the  Court)  till  at  last  Uie  problem  is  realised,  of  a  trader  trading  under  a  legal 
suppression  of  all  recorded  facts  touching  his  credit^  this,  I  believe,  and  hope,  is  a  result 
which  nothing  can  accomplish. 

LoBD  Mbdwtn  had  declined  judging. 

The  Court  accordingly  pronounced  this  interlocutor: — "The  Lords,  in  respect  of 
Lord  Bobertson  having  advised  the  note  of  suspension  and  interdict,  with  the  opinions 
of  the  consulted  Judges,  and  whole  proceedings, — in  respect  of  the  migority  of  opinions, 
Pass  the  note,  and  continue  the  interdict.^ 

[Reversed,  6  Bell,  175,  8  S.RB.  (H.L.)  763.] 


No.  86.  VUL  Dxmlop  711.    11  March  1846.    2iid  Div.— Lord  Wood. 

The  Offickbs  of  Statb,*  Complainers. — Sol-Gen.  Anderson — A.  T.  BoyU. 

Alexander  Smith,  Bespondent. —  Whigham. 

Property — {Bounding   Charter] — Sect-shore — Orovm — Superior  and    Vassal — [Public 
uses]. — 1.  A  feuar  whose  superior  was  infeft  under  the  Grown  in  a  barony  situated 

^  In  this  case,  a  discussion  took  place  as  to  the  form  of  the  interlocutor  to  be  pro- 
nounced by  the  Courts  similar  to  that  reported  in  the  subsequent  case  of  Tod  v,  the 
North  British  Bailway  Company,  11th  March  1846,  if^ra,  p.  726. 

^  See  case  of  Paterson  v.  Marquis  of  Ailsa,  p.  752.  These  two  cases  were  argued 
and  decided  by  the  Court  consecutively,  as  involving  a  discussion  of  the  same  branch 
of  law. 
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on  the  Bearcoctst^  with  a  clause  of  parts  and  pertinents,  held  from  him  a  piece  of 
ground  which  was  described  in  the  feu-right  as  the  eighth  of  an  acre,  as  staked  off 
and  measured,  and  marked  upon  a  plan,  and  as  bounded  upon  one  side  by  the  "  sea- 
shore." The  feuar  having  commenced  the  operation  of  extending  the  wall  of  his 
property  a  distance  of  thirty  feet  towards  the  sea,  and  beyond  high  .water-mark  in 
ordinary  spring-tides,  thus  enclosing  a  portion  of  a  tract  of  sands  of  which  from  time 
immemorial  the  public  had  enjoyed  the  use  for  the  purpose  of  walking,  &c., — in  an 
interdict  presented  at  the  instance  of  the  Officers  of  State,  before  the  work  was  com- 
pleted,—Held,  that  the  Crown  had  a  title  to  challenge  the  encroachment  lor  behoof 
of  the  public,  and  that  the  feuar  had  no  right  under  the  title  of  his  property  to  endoae 
the  space  of  sands  in  dispute,  and  interdict  granted  accordingly.  2.  Question,  as  to 
what  is  the  proper  and  legal  character  of  the  Crown's  right  and  interest  in  the  shores 
of  the  realm  t 

By  instrument  of  sasine  following  on  a  Crown  precept,  the  Marquis  of  Abercom  was 
infef t  in  "  Terris  et  Baronia  de  Duddingstone  comprehenden.  villas  et  terras  de  Easter 
et  Wester  Duddingstons  cum  molendinis  terris  molendinariis  multuris  et  sequelis 
ejusdem  carbonibus  carbonariis  laboratoriis  salinis  lie  salt-pans  or  salt-works  alga  fucoque 
maritimis  lie  wrack  wath  ware  cum  maneriei  loco  domibus  addificiis  hortis  parcis  clausuris 
partibus  pendiculis  tenentibus  tenandriis  libereque  tenentium  servitiis  et  pertinentiis 
earundem  quibuscunque  cum  decimis  dictarum  integrarum  terrarum  omnes  jacentes  infra 
parochiam  de  Duddingstone." 

The  Marquis  of  Abercom  granted  in  favour  of  Sir  John  Stewart  of  [712]  Allanbank 
a  feu-charter,  which  proceeded  on  the  narrative  that  the  Marqms  was  infeft  in  the  lands 
and  barony  of  Duddingstone,  of  which  the  piece  of  ground  thereinafter  disponed  was  a 
part,  and  that  by  the  deed  of  tailzie  under  which  he  held  the  lands,  power  was  reserved 
to  the  heirs  of  entail,  notwithstanding  the  prohibition  therein  contained,  to  grant  small 
feus  not  exceeding  the  eighth  of  an  acre ;  and,  considering  that  an  oflfer  had  been  made 
by  Sir  John  Stewart  of  the  sum  therein  mentioned,  **  for  one-eighth  part  of  an  acre  of 
that  piece  of  ground,  our  property  being  part  of  the  lands  of  Rabbit  Hall,  as  the  same 
is  staked  off  and  measured  by  William  Morrison,  land-measurer,  and  marked  upon  the 
plan  thereof  A,"  &c.,  the  Marquis,  therefore,  disponed  to  him  "All  and  Whole  the 
foresaid  piece  of  ground,  being  lot  A  of  the  feus  of  Babbit  Hall,  as  measured  off  and 
laid  out  by  the  said  William  Morrison,  bounded  as  follows,  vie.  by  the  seashore  on  the 
north;  by  lot  B,  feued  to  Alexander  Brown,  on  the  south;  by  that  road,  fifty  feet 
broad,  running  from  the  high-road  to  the  sea,  on  the  west ;  and  by  our  said  lands  of 
Babbit  Hall  on  the  east  parts,  lying  within  the  parish  and  barony  of  Duddingston  and 
sheriffdom  of  Edinburgh,  with  free  ish  and  entry  to  and  from  the  said  lot  or  piece  of 
ground,  and  house  or  houses  to  be  built  thereon ;  and  whole  parts,  privileges,  and  per- 
tinents of  the  same,  without  obstruction  or  molestation,  and  that  from  and  after  the 
term  of  Martinmas  eighteen  hundred  and  five." 

This  feu,  which  was  situated  in  the  town  of  Portobello,  was  subsequently  acquired 
by  Mr.  Alexander  Smith,  W.S.  The  town  of  Portobello  extends  for  a  considerable 
distance  along  the  sea-shore  of  the  Firth  of  Forth,  which  at  this  locality  forms,  betwixt 
high  and  low  water-mark,  an  extensive  stretch  of  hard  and  level  sands,  known  as  the 
sands  of  Portobello.  From  time  immemorial  these  sands  had  been  used  by  the  public 
for  the  purposes  of  walking  and  otherwise,  and  passing  along  in  carriages  and  on  horse- 
back, and  had  been  also  used  as  a  place  for  exercising  and  reviewing  troops.  They  had 
also  been  used  as  a  public  passage  to  and  from  the  neighbouring  districts  and  villages. 

In  effecting  some  alterations  upon  his  house,  built  upon  the  above-mentioned  feu, 
Mr.  Smith,  in  rebuilding  his  wall  to  the  north  or  sea^de,  had  extended  it  a  distance  of 
30  feet  towards  the  sea.  It  was  averred  by  the  Officers  of  State,  in  the  process  to  be 
immediately  mentioned,  that  the  line  of  high-water  was  at  this  locality  bounded  land* 
ward  by  a  wall  extending  along  almost  the  whole  line  of  the  sands  in  nearly  a  straight 
line,  and  forming  the  boundary  to  the  sea  of  the  different  feus  and  properties,  to  the 
foot  of  which,  in  flood-tide,  the  sea  flowed ;  that  Mr.  Smith's  wall  projected  fully  30 
feet  beyond  the  line  of  this  wall,  and  considerably  within  the  ordinary  high  water-mark, 
and  extended  to  130  feet  in  breadth,  thus  inclosing  a  considerable  portion  of  the  sands 
over  which  the  tide  formerly  flowed,  diminishing  the  extent  of  open  sands,  and  operat- 
ing as  a  complete  obstruction  to  the  transit  of  passengers  along  the  seashore  on  all 
occasions  of  periodical  high-tides. 
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[713]  Mr.  Smith,  on  the  other  hand,  averred,  that  the  sea  at  high-water,  in  ordinary 
tides,  did  not  reach  to  within  20  feet  of  his  wall,  and  that  the  space  which  the  sea  did 
not  cover  was  loose,  deep  sand,  not  level,  and  not  fitted  and  rarely  used  for  public  uses. 
A  minute  was  given  in  (in  the  course  of  the  proceedings)  of  the  following  tenor : — 
"  That  parties  agree  to  hold  that  the  question  to  be  disposed  of  at  present  as  matter  of 
law  is,  whether  assuming,  in  point  of  fact,  that  the  wall  of  the  respondent  Mr.  Smith 
extends  beyond  the  high-water  mark  in  ordinary  spring-tides,  he  is,  with  reference  to 
the  terms  of  his  titles  and  the  rights  of  the  Crown,  entitled  to  have  the  wall  maintained 
in  that  position.^ 

WhUe  the  wall  was  in  course  of  being  built,  the  Officers  of  State  brought  a  process 
of  suspension  and  interdict  against  Mr.  Smith. 

They  pleaded, — ^That  they,  for  her  Majesty's  interest,  had  an  undoubted  right  and 
title  to  prevent  encroachments  upon  the  sea-shore,  which  belonged  in  property  to  the 
Crown,  jure  coroncBy  and  was  vested  in  it  for  behoof  of  the  public  for  public  purposes. 
That  more  particularly  in  the  present  instance  were  they,  as  acting  for  the  Crown,  both 
in  its  own  right  and  for  behoof  of  the  public,  entitled  to  interfere  to  protect  the  sea- 
shore and  sands  from  encroachment,  in  consequence  of  the  actual  use  and  possession  of 
the  same  held  by  the  Crown  and  the  public  That  neither  the  respondent  nor  his 
authors  had  any  sufficient  title  to  warrant  them  to  assume  possession  of  any  part  of  the 
sea-shore  at  the  locality  in  question.  Lord  Abercom  in  the  feu-right  did  not  give  Mr. 
Smith's  predecessor  the  sea  as  a  boundary,  but  merely  the  sea-shore,  and  that  as  marked 
on  a  plan,  and  as  measured  off  and  laid  out  by  a  land-measurer.  Lord  Abercorn,  had 
he  given  more  than  the  eighth  of  an  acre,  would  have  incurred  an  irritancy  under  the 
terms  of  his  entail.  With  a  title  so  precisely  limited  and  bounded,  the  respondent  had 
no  right  to  encroach  upon  the  shore.  Even  if  it  were  necessary  for  the  complainers  to 
deal  with  the  case  of  Lord  Abercom,  his  superior,  the  respondent  could  not  make  out  a 
case.  Lord  Abercom,  although  he  was  infeft  in  a  barony,  had  no  grant  of  the  sea  as 
his  boundary;  and  to  carry  regalia,  and  construe  the  clause  of  Imrony,  it  would  be 
necessary  for  him  to  prove  immemorial  possession. 

Mr.  Smith,  the  respondent,  pleaded, — ^That  the  sea-beach  not  being  inter  regalia,  the 
complainers,  the  Officers  of  State,  had  no  title,  either  as  representing  the  Crown  or  for 
behoof  of  the  public,  to  pursue  the  interdict.^  That  when  property  was  bounded  by 
**  the  sea,"  the  boundcury  was  a  fluctuating  one,  and  the  proprietor  was  entitled  to  advance 
as  the  sea  receded.'  That  property  bounded  by  the  "  sea-shore  "  was  in  all  [714]  respects 
in  the  same  situation  with  property  bounded  by  "  the  sea  "  itself ;  and  when  there  was 
no  limitation  or  restriction  in  the  face  of  the  titles,  either  in  favour  of  the  superior  or 
others,  the  vassal  had  right  to  reclaim  all  the  shore  or  sands  not  usually  covered  by  the 
sea  at  high  water  in  ordinary  tides.  That  the  thirty  feet  of*  ground  reclaimed  by  the 
respondent  was  never  covered  by  the  sea,  excepting  in  extraordinary  spring-tides,  and 
therefore  he  had  a  good  right  and  title  to  carry  out  his  wall  and  redaim  the  ground.' 
That  no  use  or  possession  of  the  sea-beach,  for  any  length  of  time,  which  the  public  or 
individuals  might  at  any  time  take  of  it,  while  it  was  open  and  unoccupied,  could  estab- 
lish any  right  in  their  favour  to  the  beach,  or  title  to  Hmit  and  restrain  the  respondent 
in  the  full  exercise  of  all  his  rights  therein.^  That  there  was  no  limitation  on  the 
north,  either  in  the  respondent's  titles  or  his  author's,  so  as  to  prevent  him  from  follow- 
ing the  sea.  His  title  contained  nothing  more  than  a  boundary,  and  it  had  been  held 
that  measurement  was  not  a  limitation ;  and  reference  to  a  plan  was  not  taxative,  but 
merely  descriptive  of  the  locality.  In  respect  of  his  title,  which  was  that  of  proprietor 
of  part  of  a  barony,  with  a  clause  of  parts  and  pertinents,  and  bounded  by  the  sea-shore, 
he  was  entitled  to  prevail  in  a  question  with  the  Officers  of  State. 

The  Lord  Ordinary  reported  the  cause  upon  cases,  adding  the  note  below.^ 

^  Innes  v.  Downie,  May  27,  1807,  (Hume,  p.  662) ;  Ker  v,  Dickson,  Nov.  28,  1840, 
(ante,  Vol.  IlL  p.  164). 

'  Innes,  tupra;  Magistrates  of  Culross  v.  Geddes,  Nov.  24,  1809,  (Hume,  p.  664). 

'  Innes,  tupra ;  Magistrates  of  Culross,  supra ;  Boucher  v,  Crawford,  Nov.  30, 
1814;  Berry  v.  Landale's  Trustees,  Dec.  10,  1640,  abd  authorities  there  ciced,  (F.C., 
and  ardey  Vol.  III.  p.  206). 

^  Per  Lord  Moncreifi^  in  Ker  t;.  Dickson,  supra, 

^  "  NoTB. — The  Lord  Ordinary  has  thought  it  advisable  to  report  this  case  without 
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After  hearing  additional  aigument  from  the  har,  the  case  was  of  this  date  advified. 

LoBD  Justiob-Clbrk. — It  is  a  great  relief  to  me  that^  in  the  concurring  opinion,  I 
believe,  of  all  the  Court,  we  can  dispose,  satisfactorily  to  ourselves,  of  these  two  caaee  of 
Smith  and  Lord  Ailsa,  without  the  necessity  of  deciding  any  of  the  very  laige  and 
general  points  treated  of  with  so  much  anxiety  in  the  note  of  the  Lord  Ordinary  in  Lord 
Ailsa's  case.  It  is  more  difficult,  I  am  aware,  to  avoid  these  points  in  the  case  of  Smith ; 
and  in  one  point  of  view  our  decision  may  no  doubt  glance  at  them,  but  still  only  in 
such  a  manner  as  will  not  form  a  precedent,  except  in  exactly  similar  circumstances  in 
exactly  similar  localities. 

[715]  Mr.  Smith  has,  by  a  new  operation,  enclosed  and  taken  in  by  a  wall  part  of 
the  shore  covered  '^  in  ordinary  spring-tides  "  on  the  sands  of  Portobello. 

This  operation  is  challenged  by  the  Officers  of  State,  and  is  defended  by  Mr.  Smith 
on  the  force  of  his  title,  and  of  his  title  alone,  which  is  a  feu  from  Lord  Abercom, 
bounded  "  by  the  sea-shore  on  the  north," — ^being  a  certain  lot  described  on  a  building 
plan. 

In  order  that  the  import  of  the  decision  of  this  case  may  not  be  misapprehended,  I 
shall  state  to  what  extent  my  opinion  is  not  founded  on  the  various  questions  which 
have  been  involved  in  this  discussion. 

I  wish  to  reserve  my  opinion  until  a  proper  case  arises  for  determination,  as  to  the 
import  and  effect  of  a  boundary  *'  by  the  sea,''  or  "  by  the  searshore,"  in  a  question  with 
the  Grown,  from  whom  the  grant  flowed,  and  against  whom  a  right  of  exclusive  appro- 
priation of  the  shore,  so  as  to  prevent  any  use  of  it,  and  to  embank  in  order  to  gain 
ground  for  private  occupation  by  new  operations,  is  pleaded.  I  shall  only  say  that  that 
question  has  never  yet,  in  my  view  of  the  cases,  been  tried  with  the  Crown.  I  wish 
also  to  reserve  my  opinion  generally  as  to  the  import  and  effect  of  such  a  boundary — 
whether  "  sea  "  or  "  searshore,"  as  between  subject-superior  and  his  grantee — ^for  deduct- 
ing the  cases  in  which  it  was  found  that  the  superior  could  not  interpose  any  building 
between  the  feuar  and  the  sea,  (when  ground  had  not  been  reclaimed  therefrom  by 
general  operations  of  harbour-trustees  and  the  like  ;)  I  am  not  prepared,  if  the  point  is 
involved  in  this  case,  to  decide  that  a  grant  with  the  boundary  of  "  sea-shore  "  gives  a 
right  of  property  in  that  which  is  the  boundary,  or  to  hold,  when  the  boundary  is  *^  the 
sea,"  that  that  imports  a  right  of  property  in  the  shore  down  to  low-water  mark.  I 
reserve  my  opinion  on  these  points,  even  as  between  a  subject-superior  and  his  grantee ; 
and  I  do  so  because,  among  other  grounds,  I  cannot^  in  such  questions  between  subjects, 
lay  aside  (as  perhaps  was  done  in  some  of  the  cases)  the  consideration  of  the  chanicter 
of  the  shore,  and  of  the  predominant  right  or  interest  of  the  Crown  therein,  whatever 
the  nature  of  that  right  is.  I  reserve  my  opinion  on  these  points,  not  yet  as  I  think 
settled  by  proper  and  precise  decision. 

Neither  do  I  feel  it  to  be  in  any  degree  necessary  in  this  case  to  come  to  any  con- 
clusion on  the  point,  what  is  the  proper  legal  character  of  the  Crown's  right  and  interest 
in  the  shores  of  the  realm.  Is  it  a  rigTU  ^property  in  the  same,  so  that  proprietors  of 
the  adjacent  lands  obtain  only  the  beneficicd  uses  of  the  shore  for  all  the  purposes  to 
which  they  can  be  applied,  consistently  with  the  Crown's  right  of  property ;  and  hence, 
in  tJie  ordinary  casSf  without  the  power  of  exclusive  appropriation  by  embankment^  so 
as  to  cover  and  build  upon  what  was  before  open  free  shore  9  Or  is  the  property  of  the 
shore  in  the  adjacent  proprietor,  and  even  (as  is  contended)  without  specifd  grants  (for 
that  rarely  occurs,  except  when  made  purely  for  public  purposes,  as  the  shores  of  public 
harbours  and  the  like,  and  when  of  course  the  grcuit  of  it  is  for  public  uses,)  so  that  the  pro- 
prietor of  the  adjacent  lands  can  appropriate  the  shore — the  Crown  having  only  a  general 
guardianship  and  interest  over  and  in  the  shore,  in  order  to  prevent  certain  pubUc  pur- 

a  judgment,  and  the  more  so,  as  there  is  at  present  before  the  same  Division  of  the 
Court  another  case,  (Paterson  v.  Marquis  of  Ailsa),  in  which  a  question  is  raised  of  a 
like  description,  although  not  the  same  with  that  here  at  issue,  in  which  the  Officers  of 
State  are  the  parties  objecting  to  the  alleged  encroachment ;  while,  in  Paterson's  case, 
both  the  parties  are  private  individuals.  In  the  latter,  the  Lord  Ordinary  considered  it 
right,  in  consequence  of  the  course  of  argument  submitted  to  him,  to  enter  upon  a 
review  of  the  different  decisions  and  authorities  in  a  note  subjoined  to  his  interlocutor ; 
and  to  that  note  he  takes  the  liberty  of  referring." 
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pofleB  being  interfered  with  by  the  proprietor,  whose  right  of  property  is  to  be  viewed 
as  only  burdened  with  this  interest  in  the  Crown,  the  Crown  being  bound  to  show  in 
eaoh  case  that  tiie  nse  attempted  to  be  made  by  the  appropriation  of  the  shore,  will  and 
does  actually  and  ii^'uriously  interfere  with  these  public  purposes  ?  I  am  willing  to 
bold  that  we  need  not  decide  that  point.:  It  is  right)  if  this  case  is  carried  else- 
[716]  -where,  to  say  that  I  should  adopt  the  former  view,  (if  the  point  is  necessary  for 
the  decision  of  this  case,)  and  that  on  many  considerations  and  on  many  authorities — 
one  view  being  indeed,  I  think,  decisive — viz.  that  anterior  to  any  grant  which  may  be 
founded  on,  the  right  clearly  is  in  the  Crown  as  a  right  of  property.  If  the  proprietor 
claimB  the  right  of  property  in  the  shore,  it  can  only  be  in  respect  of  titles  flowing  from 
the  Grown.  This  admits  the  right  of  property  to  be,  in  the  first  instance,  in  the  Grown, 
and  hence,  unless  there  is  a  special  grant  from  the  Crown  of  the  lands  or  shore,  I  have 
never  been  able  to  see  how  the  rights  admitted  originally  to  be  in  the  Grown,  is  extin- 
guished or  transferred.  JBut — for  I  repeat  that  I  have  no  desire  to  decide  this  point — 
on  either  view,  I  am  decidedly  of  opinion  that  the  title  of  the  Grown  is  gufficierU  to 
challenge  the  operation  in  question^  and  that  the  ground  of  chaUenge  is  wellfounded. 

1.  Mr.  Smith's  title,  as  already  mentioned,  is  a  feu  from  Lord  Abercom,  and  in  that 
feu  alone  the  boundary  founded  on  occurs. 

2.  Mr.  Smith  has  had  no  possession  whatever  of  the  part  of  the  shore  he  has  now 
appropriated  and  enclosed. 

The  argument  on  the  title  is  founded  on  the  effect  said  to  be  given  by  decided  cases, 
to  the  particular  terms  of  boundary  therein  inserted,  as  having  a  known,  technical,  and 
fixed  meaning  in  the  law,  in  questions  (for  so  alone  the  cases  can  be  correctly  represented 
to  us)  with  the  granter  from  whom  the  right  flowed.  But  I  apprehend  it  to  be  very 
elear,  that  when  the  Grown  has  given  off  a  barony  on  certain  terms,  renewing  the  grant 
from  time  to  time  in  the  same  terms,  a  mere  feu-right  from  its  vassal  in  different  terms, 
and  introducing,  it  may  be,  words  which  may  have  a  fixed  meaning  in  the  law,  but 
which  feu  has  never  been  recognised  by  the  Grown,  and  has  not  been  clothed  with 
possession,  cannot  be  founded  on  by  the  sub-feuar  against  the  Grown,  so  as  to  narrow  or 
restrict,  to  any  extent  whatever,  the  right  of  the  Crown.  I  lay  aside,  therefore,  entirely 
the  particular  terms  in  the  feu-right  of  Mr.  Smith.  It  cannot  be  founded  on  or  pleaded 
against  the  Grown,  if  it  differs  at  all  in  terms  from  the  Crown  grant  Of  possession  on 
it  there  has  not  been  even  a  pretence.  The  mere  terms  introduced  into  it^  therefore, 
can  have  no  avail  whatever  against  the  Crown.  It  would,  indeed,  be  a  singular  mode 
of  acquiring  property,  to  allow  the  introduction  of  certain  specific  terms,  said  to  have  a 
known  meaning  in  the  law,  into  a  sub-feu  by  the  Crown  vassal,  which  were  not  in  the 
grant  to  him,  to  have  at  once  by  force  of  the  title  alone,  without  possession,  the  effect  of 
excluding  the  right  and  interest  of  the  Crown,  whatever  that  may  be.  Whether,  in 
such  a  case  as  the  present,  the  terms  of  such  a  sub-feu  (being,  we  are  to  assume  at 
present)  different  from  the  exact  terms  of  the  Crown  vassal's  grant,)  would,  if  followed 
by  possession,  constitute  a  prescriptive  title  against  the  Crown,  which  had  regularly 
renewed  its  own  vassal's  right  without  these  terms,  so  as  to  protect  the  subject  in  the 
occupation  of  what  the  Crown  has  a  right  in,  as  a  part  of  its  prerogative,  for  the  benefit, 
use,  and  interest  of  all  its  subjects,  is  a  question  we  need  not  consider  in  this  case. 
That  may  be  a  point  not  in  any  degree  affected  by  the  general  doctrine,  that  the  positive 
prescription  runs  against  the  Crown  in  a  proper  competition  of  titles  in  reganl  to  all 
matters  of  patiimomal  right.     Here  there  is  no  possession,  or  pretence  of  it. 

But  then  the  respondent  further  and  separately  contends,  that  he  has  acquired  the 
whole  right,  quoad  his  piece  of  ground,  which  Lord  Abercom  obtained  by  his  Grown 
grant,  and  tiiat  in  virtue  of  the  title  of  his  superior,  so  conveyed  to  him,  he  [717]  is 
entitled  to  do  what  he  has  done,  and  to  appropriate  and  take  possession  of  the  sands  of 
the  shore.  But^  1.  In  that  view  of  the  matter  he  has  no  longer  any  benefit  from  the 
particular  terms  in  his  own  feu — bounded  by  the  eeorekore — on  which,  in  truth,  the  whole 
case  of  the  respondent  rests,  and  to  which  all  his  pleas  and  authorities  are  directed. 
And,  accordingly.  Lord  Abercom's  title  was  not  founded  on  by  him.  2.  The  question 
now  attempted  to  be  raised,  as  to  the  effect  of  Lord  Abercom's  title,  said  to  be  conveyed 
to  the  sespondent,  (whether  it  is  or  is  not  a  grant  to  the  shore,  so  as  to  entitle  the 
grantee  to  exclusive  appropriation  of  it  against  the  Crown  and  against  the  puUic,)  ia 
cue  on  which  I  wish  to  reserve  my  opinion  entirely  until  proper  parties  are.  before  us« 
t'or,  3. 1  am.  clearly  of  opinion  that  the  respondent  hu  not  the  benefit  of  Lord  Abeioocn'a 
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title  on  the  point  in  question  and  to  the  effect  contended  for.  He  has  obtained  a  lot  of 
ground  along  the  shore  of  Portobello,  laid  out  and  marked  on  a  plan  for  building  feus  of 
a  certain  specified  size,  with  certain  boundaries,  and  the  parts  and  pertinents  of  the  said 
lot ;  and  which  lot  of  ground  was  de  facto  marked  off  and  separated  from  the  shore,  both 
on  the  plan,  and  in  actual  fact,  by  a  wall : — And,  still  further,  possession  has  followed 
on  that  feu  since  1805,  which  possession  is  complete  explanation  of  the  object  and  import 
of  the  contract ;  and  the  possession  given  did  not  include  the  sands  in  question,  or  any 
part  of  them.  I  am  very  decidedly  of  opinion,  that  on  this  limited  feu-right  Mr.  Smith 
or  his  author  has  not  obtained  a  transfer  of  all  that  was  in  the  Grown  vassal,  or  the  full 
benefit  quoad  this  piece  of  ground  of  the  grant  of  barony — if  Lord  Abercom's  right  itself 
imported  any  grant  to  him  in  the  property  of  the  sands.  If  there  was  no  other  objec- 
tion, it  would  be  fatal  to  this  new  view  of  his  case,  that  the  Baron  remains  infeft  in  his 
right  of  iorack,  wathy  and  ware^  and  cannot  be  impeded  in  the  collection  of  the  same,  by 
an  exclusive  appropriation  of  the  shore  under  this  feu-right.  But  in  holding  that  the 
respondent  has  not  the  benefit  of  Lord  Abeicorn's  title,  supposing  it  to  convey  the  right 
contended  for  by  Lord  Abercorn,  I  beg  it  may  be  distincUy  understood,  that  I  reserve 
my  opinion  on  the  import  of  such  a  grant  in  a  question  with  the  Crown  until  that  point 
rises. 

The  respondent  then  has  no  title  to  the  shore  he  has  enclosed,  derived  from  the 
immediate  Crown  vassal,  (whatever  may  be  the  import  of  the  terms  of  the  grant  to  the 
latter,)  and  that  is  sufficient  to  decide  the  case,  if  nothing  else  is  urged.  But  then  he 
has  raised  another  point,  viz.  that  the  Crown  has  no  title  or  interest  to  challenge  his 
usurpation  and  occupation  of  the  shore — that  the  only  right  vested  in  the  Crown  is 
solely  the  right  and  duty  to  prevent  any  occupation  of  the  shore  which  interferes  with 
the  use  of  navigation — that  the  Crown  must  specially  aver  interference  with  this  public 
use,  and  prove  the  interference — that  the  use  of  the  shore  by  the  lieges,  even  as  a 
public  passage  between  free  port  and  free  port,  or  the  use  of  the  same  by  the  inhabi- 
tants of  a  populous  district,  for  health,  air,  and  exercise,  is  not  a  use  which  the  Crown 
can  in  law  protect  or  vindicate,  and  that  inhabitants  only  can  interfere. 

If  the  Crown's  right  in  the  shore  is  that  of  property,  burdened  only  to  the  extent  of 
its  own  grants,  or  subject  only  to  the  use  which  the  adjacent  proprietor  (if  not  excluded 
by  his  title)  may  make  of  the  beneficial  products  of  the  shores  and  rocks,  then  there  is 
an  end  of  this  plea.  I  avoid  putting  my  opinion  on  this  ground,  for  I  am  unwilling 
actually  to  decide  such  a  point  in  this  case ;  and  I  am  willing  ^not  for  any  doubt,  how- 
ever) to  consider  the  plea  in  the  other  view  of  the  Crown's  [71o]  right,  vis.  taking  that 
right  only  as  a  reserved  title  or  dominant  interest  in  the  shore  for  the  benefit  of  the 
public,  in  order  to  preserve  the  shore  as  common  for  public  uses.  Equally  in  that  lower 
view  of  the  Crown's  right,  the  respondent's  plea  is  unfounded.  1.  In  the  first  place,  on 
the  lowest  view  which  can  be  taken  of  the  matter,  I  think  it  follows  from  this  title  to 
protect  and  preserve,  that  the  shore  must,  in  the  general  case,  remain  common  and  open 
— and  is  not,  in  the  ordinary  case,  capable  of  exdtisive  appropriation  and  use  as  ordinary 
land.  I  cannot  reconcile  the  notion  of  exdueive  apprqpriaiion  with  any  view  that  can 
be  taken  of  the  reserved  right  of  the  Crown.  Of  course  I  am  considering  the  ordinary 
case  of  open  seashore  and  free  sands.  I  give  no  opinion  against  the  right  of  a  pro- 
prietor, by  exclusive  possession,  to  keep  a  portion  of  sea-beach  or  shore  private  to  him- 
self, on  which  the  public  have  never  traversed,  but  have  been  always  excluded  therefrom. 
I  should  be  sorry  to  be  thought  to  indicate  any  such  opinion — for  any  opinion  I  have  is 
not  unfavourable  to  the  privacy  of  the  shore,  if  it  has  been  by  immemorial  possession 
kept  private,  and  the  public  excluded ;  nor  do  I  give  any  opinion  as  to  operations  neeee-^ 
eary  for  protection  against  the  sea,  or  for  improving  or  creating  landing-places,  or  against 
making  use  of  rocks  or  shores  for  these  and  the  like  purposes,  where  there  are  no  sands^ 
but  the  sea  always  washes  the  rocks  or  shores,  though  at  different  depths,  according  to 
the  tide.  I  speak  solely  of  open^  free  tracts  of  eands^  left  clear  at  low  water,  and  forming 
part  of  the  common  shore  of  the  realm,  open  for  public  passage  and  for  landing,  and 
from  which  the  public  have  not  been  excluded  by  constant  and  exclusive  possession. 

Taking  a  proper  stretch  of  sea-shore,  with  sands  left  clear  on  the  ebb  of  the  tide,  I 
cannot  reconcile  any  notion  of  the  Crown's  reserved  right  as  to  the  same,  wi^  the  pro- 
prietor's  uncontrolled  right  to  exclusive  appropriation  of  the  shore,  by  new  and  artificial 
operations,  down  to  low-water  mark.  The  interest  to  protect  and  preserve  the  aame^ 
imports  that  the  sands  must  remain  open,  free,  unbuilt  on,  and  common.    To  take  even 
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{he  uses  of  naTigation  alone,  as  that  is  a  dominani  and  prerogaHve  right  and  interest,  it 
aeems  veiy  plain  that  the  sands  must  remain  as  nature  has  left  them,  free,  open,  and 
common. 

In  snch  a  matter,  I  cannot  agree  to  view  the  Crown's  dominant  right  and  title,  as 
even  the  Solicitor-Greneral  put  it,  merely  as  the  right  of  a  trustee  for  the  public  It  is  a 
&r  higher  right  It  is  the  right  not  of  a  trustee,  but  of  common  pro  indiviso  property 
of  some  kind  or  other,  on  the  lowest  view  which  can  be  taken  of  it.  I  hold  certainly 
the  right  of  property  to  be  solely  in  the  Crown.  But  even  if  the  property  in  the  shore 
passes  to  the  proprietor  of  the  lands,  and  without  special  grant,  still  the  right  in  the 
Grown  is  a  right  over  and  in  the  property  of  some  sort  or  kind  which  makes  the  Grown 
a  sort  of  joint-proprietor,  to  the  extent  that  the  rights  of  neither  are  to  be  defeated,  nor  to 
dash.  The  benefit  and  use  of  the  lieges  may  be  a  fruit  and  consequent^  and  eren  the 
object^  of  the  right  Tested  in  the  Crown.  But  still  there  is  a  right  in  the  Crown  in  or 
over  the  shore,  (whatever  is  the  nature  of  that  right),  as  much  as  any  right  in  the  sub- 
ject ;  and  I  cannot  understand  how,  when  there  are  such  mutual  right^  (putting  the 
case  on  that  footing  alone,)  the  one  party  can  Tuwe  a  title  to  take  exclusive  appropriation 
of  ^e  subject  of  such  mutual  rights.  Therefore,  in  my  opinion,  the  title  to  challenge  is 
dear,  Neither  do  I  think  the  Grown  can  be  compelled  to  show  specifically  how  damage 
or  injury  in  such  a  case  can  arise,  or  to  prove  its  immediate  interest^  in  order  to  estab- 
lish a  title.  The  prerogative  right  is  the  title ;  and,  in  defending  [719]  that  rights  the 
Grown  itself  is  the  best  judge,  not  the  Court,  of  the  interests  it  must  defend  and  pre- 
serve. The  Crown  cannot  be  called  on  to  prove  the  particular  ii\jury  which  may  arise 
from  ^e  exclusive  appropriation  of  the  shore,  when  the  very  object  of  the  reserved  right 
in  the  Grown  is  to  prevent  such  exclusive  occupation.  On  the  contrary,  I  think  the 
right  of  the  Grown  to  preserve  intact  and  free  that  in  which  it  has  a  common  and  mutual 
rights  is  quite  clear,  without  being  called  on  to  show  that  injury  must  arise  from  the 
operation,  of  which  the  Officers  of  State  complain,  unless  a  nimious  use  of  the  right  in 
the  Crown  by  its  officers  can  be  proved  as  a  case  of  oppression.  Of  course,  in  the  view 
I  am  disposed  individually  to  take  of  the  nature  of  the  Crown's  right,  viz.  that  in  the 
Crown  the  proper  right  of  property  in  the  shore  remains,  it  could  still  less  be  necessary 
for  ^e  Grown  to  condescend  on  any  particular  injury  that  must  arise  from  the  exclusive 
appropriation  of  the  shore.  But,  in  any  view  of  its  right,  I  apprehend  the  Crown  is 
entitled  to  say  that  the  sands  are  to  be  left  free  and  open,  without  being  obliged  to  con- 
descend on  the  nature  of  the  ii^jury  which  they  allege  must  arise  from  operations  thereon. 
I  am  of  opinion  that  it  lies  on  the  party  attempting  such  to  prove  a  special  case  of  neces- 
sity for  protection  against  the  sea,  or  of  complete  and  permanent  recess  of  the  sea  from 
the  shore,  which  in  some  cases,  but  only  in  some,  may  give  him  a  right  to  appropriate. 

I  have  no  doubt^  however,  in  further  holding,  that  one  of  the  public  uses,  to  protect 
which  the  Grown  has  either  a  right  of  property  in,  or  of  guardianship  over,  the  shore, 
18  the  common  use  of  the  shore  by  the  subjects  for  the  purpose  either  of  passage  from 
port  to  port,  or  of  mere  enjoyment  and  healthful  exercise.  And  on  this  view  alone  there 
is  ample  ground,  in  the  admitted  circumstances  of  this  case,  to  grant  the  interdict^  and 
declare  it  to  be  perpetual  Again,  I  reserve  my  opinion  on  any  case  in  which  it  shall 
appear  that^  by  immemorial  possession,  the  shore  has  been  kept  private,  and  the  passage 
of  Uie  lieges  excluded  along  the  same. 

I  have  further  only  to  advert  to  the  state  in  which  this  case  came  before  us.  It  was 
sent  originally  to  the  Jury  Court.  But  any  issue  as  to  the  shores  of  Portobello  would 
have  been  as  absurd  as  an  issue  as  to  the  public  use  of  the  Thames  for  navigation ;  and 
hence  the  defender,  with  great  propriety,  agreed  not  to  stand  on  any  formal  denial  of 
the  use  of  the  sands  put  on  the  record,  but  consented,  in  order  to  save  a  trial  on  such  a 
pointy  to  have  the  case  brought  before  the  Court  for  judgment  as  one  turning  wholly  on 
law.  And  the  use  and  occupation  of  the  sands,  in  the  uoay  averred,  is  now  the  admitted 
state  of  the  &cts.  The  further  admission  contained  in  the  order  for  cases  is  very  unskil- 
fully worded.  But  it  fixes,  that  the  wall  does  at  ordinary  spring  tides  encroach  on  the 
proper  sands,  and  stop  all  passage.  Then,  in  answer  to  a  question  I  specially  put  to  the 
defender's  counsel,  it  was  admitted  that  this  statement  as  to  the  fact  did  not  apply  solely 
to  the  outer  or  northern  wall  of  the  enclosure,  but  to  the  whole  30  feet»  so  that  the 
whole  space  was  to  be  viewed  as  in  the  same  predicament^  if  the  law. is  against  the 
defender.     Hence  we  have  the  case  matured  for  judgment.    And  I  am  of  opinion  that 
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the  defender  has  no  title  whatever  on  which  he  caii  found  against  the  Grown,  entitling 
him  to  appropriate  any  part  of  the  shore  or  sands  of  Portobello. 

Lord  Medwtn. — I  do  not  consider  Mr.  Smith's  title  to  the  sahject  in  question  to  he 
similar  to  a  grant  of  lands  having  a  boundary  by  the  sea  or  the  sea^ore,  where  it  ib 
argued  that  a  party  may  extend  the  boundary,  and  acquire  lands  even  by  embank- 
[^0]  -ment,  so  as  to  exclude  the  sea.  I  say  nothing  as  to  whether  this  be  sound  law  or 
not.  For  I  consider  the  feu  in  the  present  case  to  be  quite  of  a  different  character.  By 
looking  at  the  feu-charter  to  Sir  John  Stewart^  Mr.  Smith's  author,  I  think  it  is  only  a 
specific  portion  of  the  barony  of  Abercom  that  is  conveyed  to  him,  for  it  speciidly 
narrates  the  title  under  which  the  granter,  Lord  Abercom,  holds  his  estate,  which  gives 
him  power  only  to  feu  out  small  portions,  not  exceeding  one^ighth  of  an  acre ;  and  then 
it  specially  conveys  the  lot  marked  thereon  A,  as  the  same  is  staked  off  and  measured 
upon  a  certain  plan.  Now  I  do  not  found  upon  this  remark  as  to  the  limitation  of  Loid 
Abercom's  power  to  feu,  for  it  may  be  Ju8  tertii  on  the  part  of  the  Crown  to  do  so^ 
further  than  this,  that  I  am  not  inclined  to  presume  that  more  was  intended  to  be  given 
than  the  quantity  specified,  as  an  irritancy  might  have  been  incurred  by  doing  so ;  and 
although  it  is  said  that  the  lot  A  so  conveyed  is  bounded  by  the  sea-shore  on  fiie  north, 
I  think  it  means  no  more  than  this,  that  as  there  was  to  be  no  feu  on  the  north  by  which 
it  could  be  bounded,  similar  to  the  lot  B,  which  is  said  to  be  its  boundary  on  the  south ; 
the  sea-shore  is  mentioned  without  any  view  of  giving  the  feu  any  higher  privilege,  or 
any  greater  extent,  that  the  lot  B,  or  any  other  lot  marked  on  the  plan,  so  that  this 
boundary  implies  no  more  than  that  Lord  Abercom  retained  no  portion  between  it  and 
the  sea,  and  could  not  interpose  any  feu  between  Mr.  Smith  and  the  sea.  I  think,  then, 
that  this  was  the  amount  of  the  grant  made  to  him,  and  that  Lord  Abercom  never 
intended  to  grant,  nor  ever  did  grant,  more  than  the  lot  as  marked  on  the  plan;  and 
that  he  has  not  authorised  the  feuar  to  extend  the  feu  towards  the  sea.  I  agree  in 
thinking  he  has  not  the  benefit  of  Lord  Abercorn's  barony,  whatever  that  may  be.  Lord 
Abercom  has  not  granted  the  wreck  and  ware  which  is  contained  in  his  own  Grown 
charter.  1  think  the  locality  of  the  feu  is  to  be  particularly  attended  to»  more  especially 
when  we  come  to  consider  the  title  of  the  Grown  to  interfere  to  prevent  the  building  of 
this  wall.  It  is  a  portion  of  the  searshore  known  by  the  denomination  of  Portobello 
Sands,  used  for  recreation  by  the  inhabitants  of  this  populous  bathing  village,  as  well  as 
by  the  inhabitants  of  the  neighbourhood,  also  for  exercise  and  review  of  the  cavalry  from 
the  adjacent  barracks ;  and  further,  as  a  means  of  passage  from  Edinburgh  and  Leith  to 
the  burgh  of  Musselburgh.  The  Grown,  it  is  true,  has  granted  the  barony  of  Dudding- 
stone,  of  which  Portobello  is  a  part,  to  the  family  of  Abercom,  without  any  sea  boundaiy, 
which,  we  were  told,  is  the  customary  style  of  conveyance  of  baronies  which  lie  along  the 
searshoro ;  and  it  is  argued  that  this  is  equivalent  to  a  boundary  by  the  aeiv«hore,  said 
to  be  equivalent  to  a  boundary  by  the  sea,  and  giving  a  right  to  follow  the  sea,  and  even 
to  embank  it,  limited  only  by  not  impeding  the  uses  of  navigation,  the  Grown,  notwith* 
standing  the  grant  of  the  boundary,  continuing  entitled  to  protect  the  public  interest  to 
the  extent  of  that  right.  Even  if  this  were  so,  as  already  observed,  I  do  not  think  the 
feuar  has  acquired  all  the  rights  of  the  Grown  vassal ;  and  even  if  he  had,  I  cannot 
think  that  there  is  no  other  public  right  in  these  sands  and  sea-shore  which  the  Grown 
is  bound  to  protect,  except  the  use  of  the  sea-shore  for  navigation ;  for  I  am  inclined  to 
hold  that  the  very  peculiar  locality  of  this  subject,  combined  with  the  restricted  character 
of  the  grant  to  the  feuar,  implies  a  right  in  the  Growu  to  interfere  for  the  public  to  pre- 
vent any  extension  of  the  feu,  so  as  to  limit  the  public  use  of  Portobello  Sands^  both  as 
a  right  of  way  for  the  public  at  large,  and  ground  for  exeroising  the  troops,  in  addition 
to  the  injury  which  might  be  suffered  by  boats  or  ships  driven  [721]  on  shore  meeting  a 
solid  embankment  of  masonry  instead  of  the  gradual  slope  of  a  sand  beach.  Upon  the 
whole,  I  am  for  continuing  the  interdict. 

Lord  Monorbiff. — ^This  case  appears  to  me  to  be  very  special,  both  in  the  foots  and 
in  the  principles  which  must  govem  it. 

Here  the  Grown  is  the  pursuer  in  the  process  of  suspension  and  interdict;  and 
certainly,  in  so  far  as  any  thing  was  left  in  the  Grown  after  the  grant  to  Lord  Aberoorn, 
or  his  authors,  there  can  be  no  doubt  of  the  UUe  of  the  Officers  of  State  to  vindicate 
any  such  right. 

On  the  other  hand,  the  respondent  Mr.  Smith  possesses  his  property  by  a  fon-iight 
from  Lord  Abercom,  of  a  very  special  nature,  and  with  a  boundary  very  minutely  defined, 
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Init  beariDg  "  by  the  sea-shore  on  the  north."  It  is  difficult  for  ns,  Vho  are  intimately 
acquainted  with  the  precise  locality,  to  regard  this  as  giving  rise  to  any  abstract  genercJ 
question.  In  so  far  as  it  can  be  so  considered,  I  have  perhaps  little  doubt  upon  the 
authorities,  that,  notwithstanding  the  special  boundary  by  measurement,  Mr.  Smith 
might  have,  by  the  boundary  of  sesrshore,  a  sufficient  title  on  which  he  could,  by  pre- 
scripHve  poasesnion^  have  secured  to  himself  by  accession,  natural  by  the  receding  of  the 
sea,  or  industrial  by  embankment,  some  addition  to  bis  original  subject  of  possession 
within  the  limits  of  the  highest  ordinary  flood-mark,  as  long  as  he  did  not  interfere  with 
the  public  uses,  the  protection  of  which  is  an  inalienable  right  in  the  Crown.  But 
there  is  no  such  question  here.  Mr.  Smith  alleges  no  possession  at  all  His  operation 
18  confessedly  novum  opus ;  and,  in  order  to  maintain  it  against  the  Crown,  he  must 
establish  this  proposition  in  law,  that  on  hia  title  alone  he  has  a  right,  in  the  special 
locality,  to  carry  his  northern  boundary  cusfar  within  the  hifjhegt  flood-mark  as  lie  can^  or 
may  tAoose^  to  carry  U — that  is,  to  the  lowest  ebb-mark  in  ordinary  spring-tides. 

This  raises  a  question  of  great  importance,  and  of  a  very  different  nature  from  that 
regarding  the  rights  of  a  proprietor  whose  property  adjoins  the  sea-shore,  to  hold  by  his 
tiUe,  or  still  more,  to  secure  by  prescriptive  possession,  the  exclusive  enjoyment  of  the 
more  ordinary  uses  or  privileges  of  the  sea-shore  opposite  his  lands,  such  as  that  of 
gathering  sea-weed,  to  which  no  other  party  can  establish  any  title.  It  is  difficult  for 
me  to  think  that  the  respondent  has  such  a  right  by  his  title.  At  the  same  time,  what- 
ever might  be  the  effect  of  the  doubt  which  I  entertain  on  a  more  general  point  here 
discussed,  I  could  not,  as  at  present  advised,  aome  to  the  opinion,  that^  after  the  grant 
to  Lord  Abercom,  more  especially  with  the  rights  of  a  barony,  which,  as  I  understand 
the  matter,  does  not  require  a  special  boundary  sea-ward,  the  absolute  property  of  the 
sesrshore  could  remain  with  the  Grown.  If  it  were  necessary  for  the  disposal  of  this 
case,  I  should  say  that  I  rather  think  that  it  did  not.  But,  on  the  other  hand,  I  appre- 
hend that  the  Crown  did  retain  a  supreme  title  over  it,  for  protecting  all  the  rights 
or  purposes  of  navigation^  great  or  small,  and  also,  as  long  as  no  prescriptive  title  could  be 
alleged,  for  protecting  other  public  uses  established  by  long  possession,  such  si  the  right 
of  free  passage  from  one  place  to  another,  or  the  like.  I  could  not  say,  that  if  the 
principle  of  the  respondent's  plea  were  carried  out,  even  the  uses  of  navigation,  at  least 
in  some  minor  orders  of  it,  might  not  be  affected  ;  remembering  always,  that  what  may 
be  done  by  Mr.  Smith,  may  be  equally  done  by  all  the  proprietors  having  similar  titles 
all  along  this  very  extensive  beach,  and  that  the  encroachments  might  be  carried  far  in 
towards  the  lowest  ebb.  Nor  do  I  think  it  altogether  irrelevant,  that  this  open  sand 
beach  has  been  for  time  immemorial  occasionally  [722]  used  for  public  purposes  of 
importance  to  the  state,  in  the  exercising  and  training  of  the  Queen's  troops,  and  other- 
wise. In  short,  it  has  been  immemorially  possessed  by  the  public  at  large,  and  especially 
by  the  inhabitants  of  the  burghs  in  the  vicinity ;  and,  therefore,  there  being  no  possession, 
and  &r  less  prescriptive  appropriation,  alleged  by  the  respondent,  I  think  that  the  Crown 
has  a  title,  and  has  assigned  sufficient  grounds,  for  resisting  the  change  of  possession 
here  attempted ;  and  I  further  think,  that  this  may  be  safely  found,  without  interfering 
with  any  of  the  general  principles  which  have  been  recognised  in  other  cases  differently 
situated. 

Lord  Cookbubn. — I  agree  with  those  who  hold  the  shore,  and  its  natural  fruits,  to 
be  the  property  of  the  Crown.  Not  that  the  Crown  may  not  divest  itself ;  and  not  that 
it  has  the  shore  so  absolutely  in  property,  that  its  use  of  it  may  not  be  controlled  by 
certain  inalienable  rights  of  the  public ;  but  that,  originally  and  radically,  the  property 
is  the  Sling's. 

There  is  not  much  authority  in  our  law  on  this  subject  either  way ;  so  that  we  are 
forced  back  upon  general  principles.  But  this,  as  I  understand  them,  this  is  the  doctrine 
of  both  Stair  and  Erskine.  It  is  also  the  doctrine  of  Professor  Bell,  our  greatest  modern 
institutional  writer,  in  the  first  edition  of  his  Principles,  (§  641,)  where  he  states  the 
King  to  be  ''  the  Lord  of  the  shore."  He  modifies  this  in  his  second  edition,  and 
describee  the  Sovereign  as  a  mere  **  trustee  for  the  public  uses."  But  I  have  not  f oimd 
any  good  authority,  and  he  states  none,  for  this  change ;  the  import  of  which  is,  that 
the  King  can  never  resist  any  encroachment  on  the  shore  as  a  violation  of  property^  but 
Aat,  in  the  event  of  any  such  encroachment,  the  issue  must  always  be,  whether  what  is 
proposed  interferes  with  the  people's  legitimate  interests  in  the  ^ore. 

This  view,  which  I  believe  to  be  repugnant  to  the  law  of  every  country  in  Europe 
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that  has  ahoree  and  a  monarch,  would  require  strong  and  direct  authority  to  sustain  it 
But  nothing  of  the  kind  has  been  produced.  So  far  as  I  am  aware,  there  is  not  a  single 
decision  to  this  effect  in  any  case  with  the  Crown,  Indeed  it  is  a  most  important  fact, 
on  the  whole  of  these  matters,  that  the  Crown  has  never  (apparently)  been  a  party  in 
any  judicial  discussion  of  them.  Its  rights  and  interests  have  always  been  very  freely 
assumed  and  dealt  with  by  private  parties,  careful  only  of  their  own  interests,  in  the 
Crown's  absence.  The  present  seems  to  be  the  first  example,  at  least  within  the  range 
of  reported  cases,  in  which  the  public  officers  have  done  themselves  credit  by  coming 
forward  openly  to  resist  what  they  think  an  encroachment  on  the  royal  shore.  This 
&ct  reduces  the  value  of  all  the  decisions,  as  against  the  Crown,  to  very  little. 

But,  moreover,  there  is  no  case  (I  believe)  even  between  private  parties,  in  which 
the  ascertainment  of  the  King's  rights  was  the  particular  object  of  decision.  It  scarcely 
could  be  so,  in  any  case  solely  between  private  parties.  Nor  do  any  of  these  private 
causes  even  imply  the  principle  that  the  Crown  had  no  property  in  the  shore.  Most  of 
them  imply  the  very  reverse ;  for  they  relate  to  the  proper  construction  of  titles  pro- 
ceeding from  the  Crown.  For  example,  when  it  has  been  argued  that  a  royal  grant  of 
land  bearing  a  sea  boundary  in  the  title,  or  bearing  no  such  boundary,  but  the  land 
actually  beside  the  sea,  entitles  the  grantee  to  claim  the  shore,  this  plainly  assumes  a 
royal  right  in  the  shore,  because  the  question  is.  What  is  the  meaning  of  the  grant  1 
So  that  the  great  nugority  of  the  reported  cases  are  virtual  acknowledgments  of  the 
King's  right  of  property. 

[723]  It  is  true,  that  the  absence  of  direct  decision  is  supplied  by  a  few  judicial  dicta. 
But  this  is  a  matter  too  important  for  dicta.  And,  moreover,  they  are  really  not  weighty. 
I  shall  only  notice  one,  because  it  is  the  most  express,  and  proceeding  from  the  very 
highest  authority.  Lord  President  Campbell.  His  Lordship  is  reported  to  have  said  in 
the  case  of  Innes,^ — ''  Is  this  (meaning  the  shore)  a  regale,  or  common  right  ?  I  think 
not.  Property  of  land  adjacent  to  an  heritor's  shore  is  not  a  regale.  Rocks,  with  sea- 
weed and  the  like,  are  pertinents  of  the  adjoining  property,  without  a  royal  grant" 
Now,  if  this  means,  as  it  seems  to  do,  that  the  shore  is  the  heritor's,  I  have  only  to 
observe,  that  this  was  not  a  point  that  arose  out  of  the  case.  There  was  no  dispnte 
about  the  true  shore  there.  It  was  a  question  about  land,  attaching  itself  by  accretion 
to  the  estate ;  and  all  that  was  decided,  or  that  required  to  be  discussed,  was,  that  this 
land  belonged  to  Mr.  Innesyurd  aUuvionU, 

Similar  dicta  may  be  gleaned  from  our  books,  but  they  cannot  be  considered  as 
sufficient.  The  theory  of  some  of  them  is,  that  the  shore  is  a  part  of  the  land — that 
nothing  hinders  the  heritor  from  appropriating  it  as  a  part  of  his  private  estate,  except 
that  the  sea  won't  let  him ;  and  that^  therefore,  whenever  the  sea  withdraws  or  can  he 
subdued,  the  shore  is  his.  All  these  views  go  to  impeach  a  principle  which  is  involved 
both  in  the  prerogative  of  the  Sovereign,  and  in  the  paramount  right  of  the  King,  as 
feudal  superior,  over  all  the  land  in  the  kingdom,  whether  periodically  covered  with 
water  or  not  I  know  nothing  which  I  should  think  might  be  predicated  with  greater 
safety,  or  that  less  requires  formal  proof,  than  that  the  bed  of  the  British  seas  belongs 
in  property  to  the  British  Crown* 

Of  course,  however,  the  Crown  may  divest  itself  of  this  property,  subject  always  to 
the  unextinguishable  rights  of  the  public  The  question  is,  whether  it  has  done  so  here! 
It  is  said  that  it  has ;  and  the  grounds  of  this  plea  are,  that  the  land  conveyed  to  the 
respondent's  superior,  who  has  made  over  his  rights  to  the  respondent,  is  de  fado 
bounded  by  the  sea — that  this  is  the  same  as  if  a  sea  boundary  was  in  the  title—and 
that  if  it  were,  such  a  boundary  authorises  the  grantee  to  gain  shore  from  the  sea  by 
artificial  means. 

In  considering  all  this,  we  must  never  lose  sight  of  the  principle,  that  royal  grants 
must  be  strictly  construed.  "  Law,"  says  Lord  Stowel,"  **  interprets  the  grants  of  the 
Crown  by  other  rules  than  those  that  are  applied  to  grants  of  individuals.  Against  an 
individual,  it  is  presumed  that  he  meant  to  convey  a  benefit  with  the  utmost  Uberality 
that  his  words  will  bear.  It  is  indifferent  to  the  public  in  which  person  an  interest 
remains,  whether  in  the  grantor  or  the  taker.  With  regard  to  the  grant  of  the  Sovereign 
it  is  far  otherwise.  It  is  not  held  by  the  Sovereign  himself  as  private  property,  and  no 
alienation  shall  be  presumed  except  that  which  is  clearly  and  indisputably  expressed."' 

I  Hume,  552.  >  Eobertson's  Beports,  sec  3»  p.  182. 
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Now,  the  identity,  in  legal  effect,  of  a  sea  boundary  defcusto^  and  a  sea  boundary  in 
the  titles^  mighty  I  think,  in  reason,  be  doubted.  But  there  is  authority  for  it,  and  it  is 
not  necessary  to  discuss  this  here.  And,  it  is  now  fixed,  as  between  private  parties^  that 
where  the  sea  alone  is  the  limit,  the  natural  change-  [724]  -^bleness  of  this  line  entitles 
the  grantee  to  follow  the  sea,  not  only  wherever  it  may  shrink,  but  wherever  he  may 
artificially  push  it  back  to.  This  is  a  fair  rule  perhaps  between  individuals ;  because 
he  who  has  no  right  to  the  shore,  and  gives  land  bounded  by  the  sea,  is  justly  supposed 
to  intend  to  give  all  he  has.  What  is  it  to  him  that  his  grantee  encroaches  on  what  is 
not  his  ?  But  if  it  be  true  that  the  Grown  holds  the  shore  and  the  land  as  separate 
estates,  it  cannot  be  true  that,  by  giving  one  of  these,  it  means  to  give  the  other.  I  am, 
therefore,  not  satisfied  that  the  rule  about  the  right  to  follow  the  sea,  even  in  its  natural 
recession,  can  be  applied  to  the  Crown  ;  whose  grants,  when  specifying  the  sea,  must,  I 
suspect,  be  held  to  refer  to  that  boundary  as  at  tJie  date  of  the  grant.  But  however  this 
may  be,  it  is  at  least  far  clearer  that  the  claim  of  a  right  to  force  the  sea  back  artificially 
is  one  that  cannot  be  maintained  against  the  Orown,  It  cannot  be  held  that  a  party  is 
entitled  to  encroach  on  ground  belonging  to  the  King,  or  even  to  any  body  else,  merely  in 
consequence  of  an  alteration  of  marches  made  by  himself.  It  is  only  because  the  shore 
does  not  belong  to  individuals  that  this  is  allowed  in  the  case  of  private  parties. 

But»  besides,  is  this  a  boundary  solely  by  the  sea  ?  The  respondent  says  it  is, 
because  his  superior,  in  whose  right  he  stands,  is  bounded  by  the  sea  de  facto.  But  land 
bounded  de  facto  by  the  sea  is  also  bounded  de  facto  by  the  shore ;  and  I  know  no 
right  that  the  grantee  has  to  select  the  one  of  these  as  the  march,  and  to  reject  the  other. 
A  grantee  may  select,  and  if  he  specifies  the  sea,  he  must  take  the  consequences.  But 
where  the  title  is  silent,  and  the  limit  is  to  be  deduced  solely  from  the  position,  it  must 
be  held,  agreeably  to  the  fact,  that  the  shore  is  just  as  much  the  line  as  the  sea. 

Now,  after  examining  all  the  cases  about  the  sea,  the  sea-mark,  the  sea-flood,  and 
the  shore,  I  am  of  opinion  that  the  shore,  so  long  as  it  is  traceable,  denotes  a  fixed 
limit  not  liable  to  be  encroached  upon.  I  know  no  judgment  against  this.  The  second 
case  of  Culross  ^  is  the  one  usually  referred  to  as  against  it.  But  it  is  plainly  inappli- 
cable. Certain  feuars  bounded  by  the  sea-shore  were  there  certainly  found  entitled  to 
advance  upon  what  had  formerly  been  the  shore.  But,  1st,  That  was  a  case  of  natural 
and  permanent  recession  of  the  sea,  and  the  gradual  formation  of  land  between  it  and 
the  feus.     2d,  The  Crown,  the  sole  owner  of  the  shore,  was  no  party. 

There  are  some  dicta,  certainly,  to  the  effect  that,  as  boundaries,  the  sea  and  the 
shore  are  the  same.  For  example,  in  the  case  of  Campbell,  (18th  November  1813,) 
Lord  Glenlee  says,  that ''  when  the  sea  goes  back  the  shore  advances,  and  the  proprietor 
is  entitled  to  follow  the  water  to  the  point  to  which  it  may  naturally  retire,  or  be 
artificially  embanked."  Now,  I  trust  that  it  is  not  inconsistent  with  the  reverence  due 
to  this  great  Judge  to  observe,  that  this  was  a  dictum  obiter ;  for,  unquestionably,  no 
opinion,  either  way,  was  necessary  for  the  decision  of  that  cause.  And  if  this  opinion 
were  sound,  the  observations  by  Lord  Jefirey  in  the  case  of  Berry,  (10th  December 
1840,)  about  the  oddity  of  the  law,  would  be  quite  just.  But  I  conceive  the  matter  to 
be  settled  by  Berry.  "  It  stands  adjudged,"  says  Lord  Moncreiff,  "  by  two  decisions  of 
this  Court,  and  one  of  them  affirmed  by  the  House  of  Lords,  that  a  party,  having  for  his 
boundary  the  [726]  sea-flood,  has  no  right  of  property  in  the  shore."  The  Court  agreed 
in  this.  Now,  if  the  seafiood  be  sufficient  to  keep  back  an  intending  encroacher,  I 
cannot  imagine  how  he  can  get  the  better  of  the  sea-shore. 

Professor  Bell  plainly  thought  the  law  uncertain.  In  his  first  edition,  he  says, 
(sec.  643,)  that  **  there  is  no  substantial  distinction  between  a  grant  of  land  as  bounded 
by  the  sea,  and  as  bounded  by  the  sea-shore."  No  distinction  seems  to  be  more  sub- 
stantial, at  least  in  reason,  than  that  between  shore  and  sea ;  that  is,  between  land  and 
water.  Accordingly,  all  that  he  says,  in  his  second  edition,  is,  that  this  "  has  been 
held."  And  he  refers  to  the  usual  cases — not  one  of  which  decides  such  a  point.  The 
observation,  however,  with  which  he  closes  his  statement  about  the  supposed  right  to 
pass  the  line  of  the  shore,  and  to  embank  back  the  sea,  is  important ; — "  Whether  these 
decisions  are  to  be  entirely  approved  of,  or  whether  the  strict  construction  to  which 
loyal  grants  are  subject  should  not  lead  to  a  different  conclusion,  may  be  doubted," 
(sec.  642). 

^  Hume,  554. 
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I  therefore  think  that  this  shore  was  the  property  of  the  Crown  originally ;  and  that» 
not  haying  given  a  houndory  which  implies  autjiority  to  take  any  part  of  it,  it  is  in  the 
Crown  still. 

*  But  even  supposing  the  Crown  not  to  be  the  proprietor,  and  reducing  its  right  as 
low  as  the  respondent  contends  for — which  is  that  of  a  sort  of  factor  for  the  public — I 
am  of  opinion  that  the  Crown  is  entitled  to  resist  this  particular  encroachment.  It  is 
an  operation  which,  by  the  very  fact  of  its  diminishing  the  extent  of  the  shore,  especially 
at  this  place,  interferes  with  these  public  and  common  uses  which  the  King  is  entitled 
to  protect.  It  may  injure  navigation,  and  mtut  injure  recreation  and  free  passage.  I, 
who  hold  that  the  Crown  has  the  shore  as  an  estate  by  itself,  must  hold  that  it  could 
erect  a  harbour,  or  a  fortress,  or  any  other  thing  not  nimious,  upon  it.  This  happens 
to  be  a  small  encroachment  by  one  individual ;  but  the  principle  on  which  it  is  justified 
would  entitle  the  whole  line  of  feuars  to  stretch  their  walls  out  to  ebb-tide — a  mile 
probably — and  to  appropriate  every  inch  of  the  shore. 

The  Court  then  pronounced  this  interlocutor  : — "  Grant  the  interdict,  and  declare  it 
to  be  perpetual,  so  far  as  relates  to  the  encroachments  complained  of,  and  extending 
thirty  feet  towards  and  into  the  sea  over  the  sands." 

AutJioritieafor  Officers  of  State.— 2  Stair,  1, 6 ;  2  Ersk.  1. 1,  §  6  and  1 1 ,  and  t.  6,  §  17  ; 
Berry  v.  Holden,  Dec.  10,  1840,  ante.  Vol.  Ill,  p.  205  ;  King  ».  Seafield,  July  29, 1500, 
(Balf.  Prac.  p.  626);  Magistrates  of  Culross,  June  15,  1769,  (M.  12,810);  Hall's  Essay 
on  Eights  of  Crown  and  Subject  in  Sea  and  Shore,  pp.  4,  13,  14,  15 ;  Instit  2,  1,  1 ; 
Yinnius  hoc  tit. ;  Innes  v,  Downie,  May  27,  1807,  (Hume,  552) ;  Ker  v,  Dickson, 
Nov.  28,  1840,  {ante.  Vol.  III.  p.  154) ;  Magistrates  of  Culross,  Nov.  24, 1809,  (Hume, 
555) ;  Boucher,  Nov.  30,  1814,  (F.C.)  ;  Smart  t;.  Magistrates  of  Dundee,  Nov.  22, 1797, 
(8  Brown's  Cases  in  Parliament,  p.  119). 

For  Mr.  iSmtYA.— Stair,  2, 1,  5;  2  Ersk.  6,  17,  (Ivory's  Notes);  Bell's  Prin.,  §  641  ; 
Ibid.  §§  642,  643  ;  Innes  v.  Downie,  supra;  Magistrates  of  Culross,  supra;  Campbell  v. 
Brown,  Nov.  18,  1813,  (F.C);  Boucher,  supra;  Ker  v.  Dick-  [726]  -son,  supra;  Berry 
t;.  Holden,  supra  ;  Smart,  supra  ;  Tod  v.  Clyde  Navigation  Trustees,  June  8,  1841,  (2 
Robinson,  333) ;  Ure  v.  Anderson,  Feb.  26,  1834,  (12  S.  &  D.  p.  494) ;  Magistrates  of 
St.  Monance  v.  Mackie,  March  5,  1845,  {ante,  Vol.  VII.  p.  582) ;  Suttie  v.  Gordon, 
May  26,  1837,  (15  S.  &  D.  1037). 

[Afiirmed,  6  Bell's  App.  487 ;  8  S.RR.  (H.L.)  878.  Cf.  Lord  Adtocate  v.  Clyde 
Trustees,  11  D.  396 ;  Oammell  v.  Gommissumers  of  Woods  and  Forests,  3  Macq.  419, 

10  S.R.R  (H.L.)  174 ;  Hunter  v.  Lord  Advocate,  7  M.  913 ;  Agnew  v.  Lard  Advocate, 

11  M.  309 ;  Oilbertson  v.  Mackenzie,  5  R  618 ;  BucTuman  ^  Oeih  v.  Lard  Advoeaie, 
9  R  1218.] 


No.  86.  Vili.  Dunlop  726.    11  March  1846.     2nd  Div.  —Lord  Eoberteon. 

John  Tod  u  North  British  Railway  Company. 

[Reported  5  Bell,  184;  8  S.RR  (H.L.)  616.] 


No.  88.  Ym.  Dnnlop  747.    11  March  1846.    2nd  Div.— Loid  Ivory. 

Edward  Railton,  and  Mandatory,  Pursuers. — Rutkerfurd — Maiiland 

— Buchanan. 

Matthews  and  Leonard,  and  Mandatory,  Defenders. — Q.  Q.  Bell — Penney. 

Process — Jury  Triai — Motion  for  New  Trial. — In  a  case  in  which  theie  had  been  ihree 
jury  trials,  in  the  second  and  thiid  of  which  the  jury  had  found  for  the  pnisuer,  and 
the  verdict  in  the  second  trial  had  been  set  aside  as  contrary  to  evidence, — Circnm- 
stances  in  which  the  Court  refused  to  set  aside  the  verdict  in  the  third  trial  on  this 
<2^und,  and  grant  a  fourth  trial. 
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Sequel  of  case  reported  January  31,  1844,  ante,  Vol.  YL  p.  536,  and  May  30,  1845, 
amie,  VoL  VII.  p.  748. 

This  was  an  action  of  reduction,  at  the  instance  of  Kailton,  of  a  bond  of  caution 
granted  by  him  to  Messrs.  Matthews  and  Leonard,  drysalters  in  Bristol,  for  George 
Hickes,  who  was  agent  for  the  sale  of  their  goods  at  Glasgow. 

The  issue  in  the  cause  was, 

<'It  being  admitted,  that  on  the  21st  day  of  September  and  10th  day  of  October 
1835,  the  bond  of  caution  and  surety.  No.  3  of  process,  was  subscribed  by  the  pursuer, 
Edward  Bailton,  George  Hickes,  of  the  city  of  Glasgow,  and  Henry  William  Hickes,  of 
the  city  of  Worcester;  and  it  being  further  admitted,  that  the  said  George  Hickes 
acted  as  agent  for  the  defenders,  Matthews  and  Leonard,  from  the  date  of  the  said  bond 
to  the  month  of  May  1837, — 

"Whether  the  pursuer,  Edward  Bailton,  was  induced  to  subscribe  the  said  bond  of 
caution  or  surety  by  undue  concealment  or  deception  on  the  part  of  the  defenders,  or 
either  of  them  1 " 

For  a  further  statement  of  the  nature  of  the  case,  reference  is  made  to  the  former 
reports. 

The  Court  having  by  their  judgment  of  the  30th  May  1845  set  aside  the  verdict 
then  brought  under  their  review,  the  case  was  again  tried  before  Lord  Ivory,  being  the 
third  trial  which  had  taken  place  in  the  cause.^ 

At  the  first  trial,  a  venlict  had  been  returned  for  the  defenders,  Matthews  and 
Leonard,  which  was  subsequently  set  aside  by  the  House  of  Lords  upon  a  bill  of 
exceptions.  The  result  of  the  second  trial  was  a  [748]  verdict  in  favour  of  the  pursuer, 
which  was  set  aside  by  the  Court  as  contrary  to  evidence. 

At  the  third  trial  the  pursuer,  besides  documentary  evidence,  adduced  that  of  several 
accountants,  for  the  purpose  of  showing  from  the  books  of  the  company  kept  at  Bristol, 
that  they  had  been  aware  of  facts  and  circumstances  connected  with  Hickes'  conduct  of 
their  agency  anterior  to  their  having  taken  the  bond  of  caution  from  him,  which  were 
important  for  the  cautioner  to  have  known,  and  which  ought  to  have  been  communicated 
to  him.  It  was  afterwards  discovered,  although  not  till  the  second  day  of  the  trial ; 
these  witnesses  having  given  their  evidence  upon  the  first,  that,  through  some  mistake, 
one  of  the  books  as  to  which  they  had  spoken  was  not  the  book  kept  by  the  firm  at 
Bristol,  but  the  book  kept  by  the  agent  at  Glasgow.  Of  necessity,  this  part  of  the 
evidence  was  not  pressed  further  upon  the  jury  after  the  mistake  had  been  discovered, 
although  it  did  not  appear  that  the  pursuers'  counsel  had  ever  abandoned  it  in  express 
terms. 

The  defenders  also  led  evidence.  They  adduced  as  witnesses  a  person  of  the  name 
of  Newton,  who  had  been  derk  with  Bowley  and  Hickes,  and  latterly  with  Hickes,  and 
also  two  accountants. 

The  jury  returned  a  verdict  for  the  pursuer. 

The  defenders,  Matthews  and  Leonard,  thereafter  moved  the  Court  for  a  rule  to 
show  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  granted. 

They  pleaded, — That  the  circumstance  of  the  verdict  now  sought  to  be  set  aside 
being  a  second  verdict,  concurrent  with  a  former  one,  did  not  raise  any  insuperable  pre- 
sumption in  favour  of  its  accuracy.  The  case  might  be  imagined,  where  the  second 
verdict  had  been  returned  by  the  jury  from  some  feeling  of  jealousy  of  the  interference 
of  the  Court)  the  fact  of  their  having  been  a  previous  trial  having  been  stated  to  them. 

Instances  had  occurred  in  England  where  three  and  four  trials  had  been  granted ;  ^ 
and  the  Court  certainly  possessed  as  great,  if  not  greater,  power  in  this  respect  under 
the  statute  than  the  judges  in  England  did,  as  it  possessed  the  power,  in  addition  to 
other  cases  specified,  of  setting  aside  a  verdict^  upon  the  comprehensive  ground  of  its 

^  In  addition  to  the  three  triab  here  mentioned,  there  had  been  also  a  trial  in  an 
action  of  count  and  reckoning  depending  between  the  parties,  thus  making  four  trials  in 
all  relative  to  the  same  matters. 

'  Impey's  Modem  Practice  in  King's  Bench,  p.  355;  Goodwin  v.  Gibbons,  (4 
Burrows,  p.  2109) ;  Tindal  v.  Brown,  (1  Term  Bep.  Dumford  and  East,  p.  167) ;  Turner 
and  Yenables  Chancery  Practice,  p.  662,  6th  edition. 
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being  essential  for  the  justice  of  the  case.  It  was  not  necessary  for  the  defenders  to 
point  out  what  limits  ought  to  be  set  to  the  exercise  of  this  corrective  power  on  the 
part  of  the  Court.  The  true  principle  by  which  the  exercise  of  the  power  ought  to  be 
regulated  was,  that  where  there  had  been  repeated  and  concurrent  verdicts,  the  Court 
should  use  greater  caution  in  disturbing  the  finding  of  the  jury,  and  when  they  were 
not  satisfied  that  the  verdict  [749]  was  entirely  wrong,  should  refuse  the  application ; 
but,  on  the  other  hand,  when  a  party  had  satisfied  them  of  this,  (and  it  was  admitted 
that  it  would  be  necessary  for  the  defenders  to  make  out  a  strong  case,)  that  then  they 
should,  without  scruple,  apply  the  remedy.  The  issue  in  the  present  case  was  not  one 
of  pure  fact^  but  it  involved  mixed  fact  and  law ;  nor  was  it  a  case  well  fitted  for  the 
cognizance  of  a  jury,  nor  one  of  those  specially  appropriated  for  jury  trial. 

The  defenders  then  entered  into  the  proof,  to  show  that  the  verdict  was  contrary  to 
evidence.  They  founded  upon  the  circumstance  that  a  part  of  the  pursuers'  evidence 
had  been  found  to  be  erroneous,  and  further  contended  that  their  case  was  even  stronger 
than  it  had  been  at  the  former  trial,  when  the  Court  had  set  aside  the  verdict,  they 
having  on  the  last  occasion  led  evidence. 

After  hearing  the  defenders'  opening  speech  in  the  motion  for  the  rule,  the  following 
opinions  were  delivered. 

Lord  Justics-Clbrk. — I  am  for  granting  the  rule,  and  this  circumstance  alone 
would  influence  me,  that  in  this  case  of  accounting,  a  great  deal  of  evidence,  which  sub- 
sequently turns  out  to  be  erroneous,  had  been  prepared  by  the  pursuer,  and  laid  before 
the  jury. 

Lord  Mbdwyn. — I  am  of  the  same  opinion. 

Lord  Cooeburn. — I  have  come  to  an  opposite  opinion.  I  have  a  repugnance  to 
grant  new  trials,  which  increases  continually  with  the  number  of  trials.  I  can't  leave 
out  of  view  the  first  trial  that  took  place.  We  have  since  had  two  trials  upon  the 
evidence  simply.  It  is  not  said  now  that  there  has  been  any  new  discovery  made.  If 
the  jury  have  gone  wrong  it  has  been  upon  a  full  view  of  the  evidence.  But  I  cannot 
do  otherwise  than  presume  that  they  must  be  right.  I  must  say  that  the  defenders' 
counsel  has  not  impressed  my  mind  that  this  verdict  is  wrong.  But  I  will  suppose  that 
the  jury  have  gone  wrong.  Is  that  a  ground  for  a  third  trial  on  the  evidence,  and  a 
fourth  in  the  cause  ?  You  must  have  something  more.  You  must  have  something  to 
make  men  hold  up  their  hands  in  astonishment.  I  observe  in  an  English  case,  (Swin- 
nerton  t;.  Stafford,  3  Taunton,  231,)  in  which  a  motion  was  made  for  a  third  trial,  that 
the  rule  was  refused,  although  it  appeared  that  the  presiding  Judge  was  of  opinion  that 
the  verdict  was  wrong. 

Lord  Moncreiff. — I  so  far  agree  with  Lord  Cockbum  as  to  think  that  there  ub  a 
great  difficulty  raised  by  this  being  a  motion  for  a  third  trial  This  will  undoubtedly 
afiect  my  mind  when  we  come  to  consider  whether  it  should  be  granted.  As  two  of 
your  Lordships,  however,  think  that  the  rule  should  be  granted,  I  concur. 

The  Court  then  granted  the  rule. 

Lord  Ivory,  who  had  presided  at  the  trial,  was  then  called  in  by  the  Court,  and  sat 
during  the  remainder  of  the  discussion.^  His  Lordship  did  not^  however,  deliver  any 
opinion  at  the  final  advising  of  the  case. 

[760]  Lord  Justioe-Clere. — In  the  result  to  which  we  have  come,  we  have  not 
thought  it  necessary  to  request  Lord  Ivory  to  deliver  any  opinion.  I  must  say  that  I 
never  arrived  at  a  conclusion  with  more  difficulty  than  I  have  in  the  present  case.  I 
own  I  am  impressed  with  the  belief,  that  allowing  the  verdict  to  stand  will  be  most 
prejudicial  to  the  interests  of  jury  trial ;  and  if  it  were  permissible  to  take  into  account 
any  such  general  considerations  in  this  case,  they  would  lead  me  to  grant  a  new  trial 
It  appears  that  a  part  of  the  evidence  led  by  the  pursuers,  and  an  important  part  of  it^ 
has  turned  out  not  to  be  accurate.  We  need  not  now  enquire  how  this  arose.  It  is 
evident  that  the  accountant  came  prepared  to  give  this  evidence,  that  it  was  calculated 
to  have  the  strongest  influence  upon  the  pursuer's  case,  and  that  it  was  ultimately 
discovered  that  it  could  not  be  supported.     We  must  assume,  although  I  fear  it  may 

'  1  See  case  of  Tennant  v.  Morris,  July  4,  1845,  (ante,  Vol  VII.  p.  989,)  in  which 
the  Court  followed  the  same  course  of  calling  in  the  Judge  who  had  presided  at  the 
trial. 
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not  haye  been  so  in  reality,  that  this  part  of  the  evidence  did  not  weigh  with  the  jury 
in  returning  their  verdict.  We  must  assume  that  the  presiding  Judge  did  every  thing 
in  his  power,  and  that  successfully,  to  disabuse  the  jury  of  the  impression  it  made  upon 
them.  But  it  is  a  most  unusual  event  in  the  conduct  of  a  jury  trial,  that  the  greater 
part  of  the  case  of  one  of  the  parties  must  be  given  up.  When  all  this  part  of  the 
evidence  is  thrown  out  of  view,  I  am  at  a  loss  to  find  evidence  upon  which  the  verdict 
can  be  supported.  My  difficulty  is  increased  by  the  circumstance,  that  the  opinion  of 
the  Judge  who  tried  the  case  is  to  the  same  effect 

Whatever  the  result  of  this  case  may  be,  it  is  my  decided  opinion  (as  it  is  that  of 
the  presiding  Judge)  that  nothing  of  the  nature  of  fraud  or  dishonesty  can  be  stated 
i^^ainst  the  defenders.  The  only  fact  of  any  moment  is,  that  there  was  an  increasing 
balance,  not  remitted,  standing  against  the  agency.  Taking  this  fact  in  connexion  with 
the  letters  that  pass  between  the  parties,  I  must  say  I  think  the  case  went  to  the  jury 
without  the  evidence  which  I  think  was  accessible  to  the  defenders,  and  which  they 
might  have  adduced.  They  certainly  adduced  Newton  as  a  witness,  who  had  been  a 
derk  in  the  agency  at  Glasgow ;  but  the  evidence  which  I  all  along  desiderated  was  of 
this  description,  viz.  the  testimony  of  clerks  in  their  employment  at  Bristol  at  the  time, 
to  show  thiftt  the  business  of  this  agency  was  conducted,  in  so  far  as  regarded  the  credits 
and  balances,  in  the  same  manner  as  their  other  agencies,  and  that  they  never  had 
heard  any  whispers  with  regard  to  the  Glasgow  agency.  None  of  these  clerks  have 
been  stated  to  be  dead.  It  would  have  been  of  importance,  for  instance,  to  have  shown, 
that  upon  the  change  of  partnership  the  new  firm  took  upon  themselves  the  whole 
balance  of  the  Glasgow  agency  as  a  good  debt.  I  have  no  doubt  that  some  of  the  clerks 
of  the  Bristol  house  must  have  had  opportunities  of  knowledge  with  r^ard  to  these 
points.  I  could  further  have  wished  evidence  from  Bristol,  which  we  know  is  the  great 
emporium  of  drysalting  goods,  of  persons  in  that  line  of  business,  who,  looking  at  the 
books,  could  have  said  that  there  was  nothing  there  that  would  have  aroused  their 
suspicions.  The  defenders  might  further  have  obtained  important  evidence  of  the  same 
nature  at  Glasgow. 

I  will  not  say  that  the  absence  of  such  evidence  on  the  part  of  the  defenders  would 
have  been  sufficient  in  an  ordinary  case  to  induce  me  to  sustain  this  verdict ;  but,  in 
the  present  case,  the  defenders  were  preeminently  bound  to  have  brought  all  the 
evidence  accessible  to  them,  so  as  to  fortify  their  claim  for  redress,  in  the  event  of  the 
jury  in  their  opinion  again  committing  an  error.  I  think  the  most  important  part  of 
the  defenders'  case  was  not  presented  to  the  jury.  Then  this  being  the  case  of  a  second 
trial,  where  the  party  is  not  complaining  of  any  [761]  misdirection  in  point  of  law  by 
the  Judge,  and,  after  having  the  full  weight  of  the  opinion  of  two  juries,  are  we  bound 
to  interfere  ?  Are  we  entitled  to  interfere,  where  the  defenders  have  not  given  to  the 
jury  or  to  us  the  proper  materials  for  the  decision  of  the  case  ?  I  have  come  to  this 
conclusion,  with  the  greatest  doubt  and  hesitation,  as  to  whether  I  am  doing  justice  to 
the  parties  or  not ;  but  I  put  it  upon  the  conduct  of  the  defenders  themselves. 

Lord  Monorsipp. — ^The  opinion  which  I  have  formed  is,  that  we  ought  not  to  grant 
a  new  trial,  in  the  circumstances  in  which  this  case  stands. 

I  will  confess,  however,  that  it  is  vrith  difficulty  and  reluctance  that  I  bring  my  mind 
to  this  resolution.  For,  after  all  the  discussion  that  the  case  has  undergone,  I  feel 
myself  bound  in  conscience  to  say,  that  I  have  yet  seen  nothing  in  the  evidence  sufficient 
to  impeach  the  honour  or  honesty  of  the  defenders  as  British  merchants.  Perhaps, 
indeed,  the  rule  of  law  given  to  us  by  the  House  of  Lords  may  be  held  to  assume  that 
such  an  inference  is  not  necessarily  to  be  drawn  from  a  verdict  affirmative  of  the  issue. 
But,  at  any  rate^  I  feel  it  to  be  my  duty  now,  in  refusing  to  send  the  case  to  a  third 
trial,  to  say  that^  by  doing  so,  I  by  no  means  indicate  that  I  have  any  belief  that  the 
evidence  affords  any  warrant  for  such  an  imputation. 

But  the  question,  whether  there  was  undue  concealment  to  a  certain  legal  effect,  has 
been  thought  fit  for  the  cognizance  of  a  jury ;  and  laying  aside  the  first  verdict,  two 
trials  have  taken  place  under  the  law  delivered  to  us  by  the  House  of  Lords.  Consider- 
ing that  the  evidence  has  entirely  consisted  of  written  documents,  and  the  testimony  of 
accountants,  who  are  merely  exponents  or  interpreters  of  the  mercantile  books,  it  may 
be  a  doubtful  question,  whether  the  ends  of  justice  might  not  have  been  more  satis- 
factorily attained  in  a  different  form  of  trial.  But  as  we  must  now  treat  the  case  as  a 
case  of  pure  fact,  no  matter  of  law  being  legitimately  presented  to  us,  I  think  that. 
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whatever  may  be  our  own  opinion  on  the  effect  of  the  evidence,  there  is  great  difficulty 
in  allowing  a  third  trial  of  the  same  question. 

The  case  has  certainly  been  perplexed  in  the  last  trial,  by  the  introduction  of 
evidence  in  relation  to  the  books,  which,  owing  to  a  mistake  having  been  committed, 
was  given  up.  But  I  must  presume  that  the  jury  attended  to  that  correction  and 
surrender  of  the  point ;  and  then  the  case  returned  into  nearly  the  same  state  in  which 
it  stood  when  we  considered  it  under  the  former  verdict,  but  with  the  important 
difference,  that  the  defenders  led  such  evidence  on  their  part  as  they  thought  fit  to 
adduce.  There  being  thus  contrary  evidence,  although  we  may  think  that  more  light 
might  have  been  thrown  on  it^  we  must  presume  that  the  case  has  now  undergone  all 
the  investigation  which  the  parties,  looking  to  their  own  interest^  have  deemed  it 
necessary  or  prudent  to  apply  to  it. 

In  these  circumstances,  I  do  not  think  that  the  Court  ought  now  to  diBturb  this 
second  verdict  on  the  issue  of  fact.  Thinking  the  former  verdict  not  satisfactory,  we 
might  grant  a  new  trial  once,  in  order  that  the  case  might  be  submitted  to  the  considera- 
tion of  another  jury.  But  the  issue  having  been  again  tried,  and  evidence  on  both 
sides  adduced,  and  the  same  vecdict  being  returned,  I  think  that  the  matter  must  now 
have  an  end ;  and  I  really  do  not  see  how  we  could  send  it  to  a  third  trial,  without  in 
effect  taking  it  wholly  into  our  own  determination.  I  am,  therefore,  of  opinion,  that  the 
rule  ought  to  be  discharged. 

Lord  Cookburn. — I  think  that  there  are  no  grounds  for  disturbing  this  verdict. 

Lord  Medwtn. — I  concur.  I  also  think  with  your  Lordships,  that  there  is 
[762]  nothing  against  the  character  of  these  gentlemen,  the  defenders,  as  British 
merchants. 

The  Court  accordingly  refused  the  motion  for  a  new  trial. 

[Sequel,  8  D.  812 ;  9  D.  1140.] 
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Alexander  Paterson,^  Pursuer. — SoL-Oen.  Anderson — Penney. 

Marquis  of  Ailsa,  Defender. — Cowan — Moncreiff. 

Property — Sea-ahore — Part  and  Pertinent — Croton — TiUe  to  Sue  and  Defend, — The 
occupant  of  certain  lands,  lying  near,  hut  not  adjacent  to  ihe  seashore,  hrought  a 
declarator  of  his  right  to  gather  sea-wreck  and  ware  on  the  shore,  ex  advereo  of  the 
lands  of  a  proprietor  held  under  Crown  titles,  with  clause  of  parts  and  pertinents,  and 
which  were  de  faeto  hounded  hy  the  sea,  although  there  was  not  a  sea  houndaiy 
expressed  in  the  titles :  no  prescriptive  use  of  the  right  claimed  hy  him  was  averred 
by  the  pursuer,  his  averments  amounting  merely  to  an  allegation  of  occasional  acts  of 
gathering  the  sea-wreck  on  his  own  part  and  that  of  others  of  the  public ; — Held,  that 
although  the  Crown  titles  of  the  defender  did  not  contain  any  express  grant  of  the 
sea-shore  ex  adverso  of  his  lands,  or  of  wreck  and  ware,  he  had  a  sufficient  title  to 
resist  the  conclusions  of  the  action. 

Alexander  Paterson  was  possessor  (being  husband  of  a  liferentrix)  of  the  lands  of 
Littleton  and  others,  in  the  parish  of  Kirkoswald,  which  were  situated  at  a  short  distance 
from  the  sea-shore.  The  lands  immediately  adjoining  the  shore,  at  this  locality,  and  for 
about  nine  miles  along  the  coast,  were  the  property  of  the  Marquis  of  Ailsa,  who  was 
infeft  therein.  Along  the  whole  of  the  extent  of  coast  (it  was  averred)  the  Marquis's 
lands  were,  and  always  had  been  de  faeto  bounded  by  the  sea  and  searshore.  In  the 
Crown  titles  of  the  Marquis  and  his  predecessors,  the  above  mentioned  lands  (of  part 
of  which  the  modem  name  was  Dowhill)  were  described  as  "  All  and  Whole  the  ten- 
pound  land  of  old  extent  of  Drumgirloch  and  Drumbane,  with  the  mill  of  Drumgirloch, 
mill-lands,  and  astricted  multures  belonging  to  the  same,  and  teinds  thereof  included, 


^  See  case  of  Officers  of  State  v.  Smith,  March  11,  anie^  p.  711.     These  two 
were  argued  consecutively,  and  were  considered  by  the  Court  at  the  same  time,  as  involv- 
ing questions  in  the  same  branch  of  law. 
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and  whole  parts,  pendicles,  and  pertinents  of  the  same,  lying  within  the  said  regality  of 
Grossregoal  and  sheriffdom  of  Ayr."  Before  the  union  of  the  families  of  Cassilis  and 
Culzean,  these  lands  had  heen  for  upwards  of  a  century  held  hy  the  Kennedys  of 
Cukean,  under  titles  flowing  from  the  Earls  of  Cassilis  as  superiors.  In  the  titles  of  the 
▼aasalage,  there  was  appended  to  these  lands  'Hhe  liberty  of  boats  for  [753]  fishing 
in  the  sea — the  privilege  of  wreck  and  ware — ^with  all  other  liberties,  privileges,  parts, 
pendicles,  and  pertinents  belonging  to  the  same,  lying  in  the  lordship  of  Crossregual," 
&c  The  title  to  the  superiority  and  dominium  utile  of  these  lands  became  merged  in 
one  person  by  the  succession  of  Sir  Thomas  Kennedy,  in  1759,  to  the  Cassillis  estates. 

Alexander  Paterspn  brought  an  action  of  declarator  against  the  Marquis  of  Ailsa,  in 
which  he  set  forth, — that  he  was  possessor  and  occupant  of  the  above  lands  of  Littleton, 
lying  at  a  short  distance  from  the  sea-shore.  That  there  was  a  road  by  which  there  was 
access  from  the  lands  of  Littleton  down  to  the  sea-shore,  which  had  been  used  for  more 
than  forty  years  by  the  proprietors  and  occupiers  of  these  lands,  and  other  proprietors 
and  inhabitants  in  the  vicinity,  and  by  the  public  at  large,  as  a  means  of  access  to  the 
sea  and  a  proper  public  road  to  high-water  mark ;  and,  amongst  other  uses,  for  that  of 
obtaining  access  at  low-water  to  ti^e  sea-shore,  between  high  and  low  water  mark,  in 
order  to  gather  the  sea-weed  or  ware  left  on  the  shore  on  the  receding  of  the  tide,  which 
was  extremely  useful  as  manure.  But  that  the  pursuer's  right  had  recently  been  dis- 
puted by  the  Marquis  of  Ailsa,  who  had  attempted  to  shut  up  the  road,  and  had  further 
disturbed  the  pursuer  and  his  servants  in  their  undoubted  privilege  of  gathering  the 
sea-weed,  alleging  that^  in  respect  of  his  lands  being  at  that  place  nearest  the  sea-shore, 
he  had  the  exclusive  right  thereto.  The  summons,  besides  declaratory  conclusions 
applicable  to  the  road,  concluded,  that  it  should  be  declared  that  the  pursuer  was 
entitled  to  gather  the  sea-weed  or  ware  left  on  the  shore  below  high-water  mark,  and 
that  the  Marquis  had  no  exclusive  right  thereto,  or  title  to  debar  him  from  doing  so. 
There  was  a  further  conclusion  for  damages. 

On  the  record,  the  pursuer  averred  that  the  sea-weed  or  ware  was  useful  as  manure, 
''and  has  been  in  use  to  be  gathered  for  the  purpose  of  being  employed  as  such  by  the 
pursuer,  and  also  by  others  of  the  public." 

He  pleaded,  that  he  was  entitled,  as  one  of  the  public,  and  in  respect  of  his  interest 
as  occupant  of  the  lands  of  Littleton,  near  the  shore,  to  gather  the  sea-weed  or  ware 
drifted  by  the  sea  towards  the  shore,  and  left  on  the  shore  below  high-water  mark  by 
the  receding  of  the  tide.  He  was  as  much  entitled  to  gather  the  sea-weed  so  left,  as  to 
gather  it  when  floating  on  the  surface  of  the  sea.  The  sea-shore,  when  it  had  never 
been  given  off,  but  remained  in  the  hands  of  the  Crown,  was  publici  juris^  and  was  held 
by  the  Crown  for  behoof  of  the  community.  Lord  Ailsa  had  no  grant  of  sea-shore  from 
the  Crown,  nor  any  grant  of  wreck  and  ware,  nor  did  his  titles  even  give  him  a  sea- 
boundary.  Neither  a  right  to  the  shore,  nor  to  wreck  and  ware,  was  capable  of  being 
carried  by  a  clause  of  parts  and  pertinents.  Lord  Ailsa,  therefore,  had  no  exclusive 
right  to  wreck  and  ware,  which  could  entitle  him  to  debar  the  pursuer  from  the  exercise 
of  the  privilege  claimed  by  him.  Never  having  been  made  the  subject  of  a  Crown 
grant  to  Lord  Ailsa,  the  shore,  and  [754]  the  right  to  wreck  and  ware  remained  inter 
regaliOi  and  the  privilege  to  gather  it  was  available  to  the  pursuer  amongst  others. 
Assuming  that  an  exclusive  possession  of  the  sea- weed  or  ware  for  forty  years,  following 
upon  a  sufficient  title,  would  have  given  to  Lord  Ailsa  a  right  of  debarring  the  pursuer 
from  gathering\nd  appropriating  the  same,  still  he  had  no  such  right,  in  respect  that  to 
whatever  extent  his  possession  might  have  gone,  it  had  not  followed  on  a  grant  from 
the  Crown  of  wreck  or  ware,  or  any  other  title  which  could  form  the  foundation  of  a 
prescriptive  right. 

The  defender.  Lord  Ailsa,  averred  that^  "  by  virtue  of  the  titles  (above  mentioned,) 
the  defender,  and  his  predecessors  and  authors,  and  their  servants,  tenants,  and  others 
authorised  by  them,  have,  from  time  past  memory,  been  in  the  constant^  peaceable, 
uninterrupted,  and  exclusive  possession  and  use  of  the  whole  wreck  or  searware  growing, 
or  from  time  to  time  cast,  or  found,  upon  the  shores  of  the  lands  adjoining  the  sea,  and 
now  belonging  to  the  defender,  as  aforesaid.  Moreover,  such  possession  had,  for  time 
immemorial,  been  enjoyed  by  the  defender's  prodecessors,  prior  to  the  union  of  the 
family  of  Culzean  with  that  of  Cassillis,  as  aforesaid." 

Lord  Ailsa  further  averred  other  acts  of  use  and  possession  of  the  sea-shoro ;  and 
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there  was  also  prodaced  by  him  certam  missives  or  tacks  of  the  sea- weed  froia  1791 
downwards. 

He  pleaded, — The  pursuer  was  not  occupant  or  owner  of  any  lands  adjoining  to  t^e 
sea-shore,  nor  did  he  aver  prescriptive  possession  of  a  right  to  gather  the  wreck  and 
ware.  His  statements  as  to  possession  were  of  the  most  general  description.  He  was 
in  the  situation  merely  of  tmus  e  pqpulo,  standing  forward  to  vindicate  an  alleged  public 
right.  Lord  Ailsa  was,  on  the  other  hand^  proprietor  of  several  miles  of  the  seancoast. 
Although  a  sea  boundary  was  not  expressed  in  his  titles,  yet  his  estates  always  had  de 
facto  been  bounded  by  the  sea,  and  his  titles,  flowing  from  the  Crown,  contained  a 
clause  of  parts  and  pertinents.  In  the  ancient  subaltern  rights  of  the  lands,  which  had 
been  given  out  by  his  predecessors,  the  right  to  wreck  and  ware  had  been  included, 
and  had  only  disappeared  from  the  titles  upon  the  merging  of  the  superiority  and 
dominium  utile  in  the  same  family.  From  time  immemoriid,  also,  he  and  his  pre- 
decessors had  possessed  the  exclusive  use  of  the  sea-wreck.  His  title  was  therefore 
sufficient  to  prescribe  a  right  to  the  private  uses  of  the  searshore.  Having  shown  that 
he  had  a  title  to  the  shore  and  wrock,  and  exhibited  a  prima  facie  case  of  possession, 
the  defender  was  not  bound,  as  in  a  question  with  the  pursuer,  who  had  not  idleged  any 
title  or  possession  at  all,  to  proceed  further  in  proving  his  possession. 

Lord  Ailsa  further  argued,  that  granting  that  it  had  been  shown  that  wreck  and 
ware  were  inter  regalia^  and  so  in  the  ordinary  case  required  a  special  grant  from  the 
Crown,  still  his  lands  being  a  regality,  (of  [766]  Crossregual,^)  he  had  this  right — ^a 
regality  always  inferring  the  minor  regalia,  amongst  which  wreck  and  ware,  if  they  were 
inter  regalia  at  all,  must  be  classed.^ 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  in  so  far  as  the 
present  action  relates  to  the  right  claimed  by  the  pursuer  to  gather  sea-weed  or  ware,  it 
was  admitted  that  the  case  was  to  be  disposed  of  on  the  assumption  that  a  portion  of 
the  defender's  lands  lie  immediately  adjacent  to  the  sea,  and  have  the  sea  as  their  actual 
boundary,  although  this  is  not  expressed  in  the  titles  by  the  lands  being  described  as 
being  bounded  by  the  sea :  Finds  that  the  defender  avers  immemorial,  exclusive,  peace- 
able, and  uninterrupted  possession  and  use  of  the  whole  wreck  or  sea-ware  upon  the 
shoro  of  his  said  lands  :  Finds  that,  in  this  situation,  although  the  Crown  titles  of  the 
defender  contain  no  express  grant  of  the  sea-shoro  ex  adverso  of  his  said  lands,  or  of 
wreck  and  ware,  the  defender  has  a  sufficient  title  to  defend  the  present  action,  and  to 
resist  the  conclusion  thereof  to  have  it  found  and  declared  that  the  pursuer  has  a  right 
to  gather,  and  appropriate  for  his  own  use,  sea-weed  or  ware  from  the  said  shore, 
ex  adverso  of  the  defender's  said  lands,  and  the  other  conclusions  in  referonce  to  the 
same  matter :  And  in  respect  that  the  pursuer,  for  his  own  title  to  insist  in  the  action, 
founds  solely  upon  a  right,  as  one  of  the  public,  to  gather  the  said  sea-weed  or  ware ; 
and  for  his  interest  to  do  so,  upon  his  occupancy  of  certain  neighbouring  lands, 
admittedly  not  adjoining  to  the  sea ;  and  in  respect,  further,  that  he  does  not  aver 
possession  of  the  said  right  either  by  himself  or  the  rest  of  the  public,  or  other  parties, 
proprietors  of  lands,  for  forty  years,  or  for  any  specific  period ;  and  that  his  averment 
amounts  in  truth  to  no  more  than  one  of  occasional  acts,  by  himself  and  others  of  the 
public,  of  gathering  sea-weed  or  sea- ware  from  the  said  shoro ;  Finds  that^  in  the  question 
now  at  issue  with  the  pursuer,  it  is  not  necessary,  in  order  to  support  the  defender's  title 
as  a  good  and  sufficient  title  to  give  him  a  right  to  the  said  shore,  and  to  the  sea-weed 
or  waro  thereupon,  either  generally  or  exclusively,  that  the  same  should  be  explained  or 
fortified  by  any  proof  of  possession,  as  averred  by  him :  Finds  that,  without  any  such 
proof,  the  defender,  in  the  circumstances  of  the  case— either  admitted  or  established  by 
the  writs  produced — has  a  well-founded  defence  to  the  action ;  Therefore  assoilzies  him 
therefrom,  in  so  far  as  the  conclusions  thereof  [766]  relate  to  the  said  right  claimed  by 

^  For  a  statement  of  the  defender's  titles  in  reference  to  this  part  of  the  argument 
see  Lord  Medwyn's  opinion. 

2  Craig,  Dieg.  1,  16,  45;  Stair,  2,  3,  60. 

The  authorities  cited  for  the  parties  will  be  found  detailed  in  the  Lord  Ordinary's 
note.    Besides  those  there  mentioned,  the  following  were  cited : — 

For  Pursuer. — Lord  Yarborough,  1828,  (5  Bing.  163) ;  Hall  on  the  Searshore. 

For  Defender. — Harrison's  Digest,  voce  ''Sea-shore";  Angell  on  Tide-wateis, 
(American  work). 
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the  puisaer,  of  gathering  sea-weed  or  ware  from  the  said  shore,  and  decerns ;  and,  quoad 
vUrOf  remits  the  cause  to  the  issue-clerks :  And  finds  the  pursuer  liable  to  the  defender 
in  the  expenses  incurred  by  him  in  reference  to  the  question  of  the  right  to  sea-weed  or 
ware."! 

1  *'NoTB. — In  this  action  two  claims  are  made  by  the  pursuer ;  one  to  a  right  of  road 
— another  to  a  right  of  gathering  sea-weed  or  ware  on  the  shore,  ex  adveno  of  the 
defender's  lands. 

*'  In  so  &ur  as  regards  the  first  of  these  claims,  it  is  admitted  that,  inr  the  disputed 
state  of  the  fects,  the  action  must  be  remitted  to  the  jury-clerks,  in  order  to  the  prepara- 
tion of  issues.  In  so  far  as  regards  the  second,  matter  of  law  is  involved,  for  the  decision 
of  which  the  present  stage  of  the  proceedings  is  the  proper  one,  and  which  has  accord- 
ingly been  disposed  of  by  the  prefixed  interlocutor. 

"  The  pursuer  is  the  occupant  of  certain  lands  confessedly  not  adjoining  to  the  sea 
or  sesnshore,  but  to  which  he  says  he  has  access  by  a  road  running  for  part  of  its  line 
through  the  lands  of  the  defender.  Of  these  lands,  the  lands  of  Dowhill  (a  modem 
name  of  a  portion  of  the  defender's  property,  as  described  in  his  titles,)  lie,  according  to 
the  defender's  account,  along  the  sea-shore ;  and,  seaward,  have  de  facto  the  sea  as  their 
boundary.  But  this  is  not  expressed  in  the  titles — no  seaward  boundary  being  there 
given ;  and,  further,  the  defender's  Crown  titles  contain  no  special  grant  of  the  shore,  or 
of  the  right  or  privilege  of  wreck  and  ware.  The  state  of  the  title  is  explained  in 
articles  1,  2,  and  3  of  the  defender's  statement  of  facts.  The  pursuer  avers  that  the  sea- 
weed or  sea- ware  is  '  useful  as  manure,  and  has  been  in  use  to  be  gathered  for  the 
*  purpose  of  being  employed  as  such  by  the  pursuer,  and  also  by  others  of  the  public' 
(Condescendence,  article  2.)  The  defender  avers  immemorial,  'constant,  peaceable, 
'  uninterrupted,  and  exclusive  possession  and  use  of  the  whole  wreck  or  sea-ware '  upon 
the  shores  of  his  lands  adjoining  the  sea.     (Defender's  statement,  article  4.) 

"  The  pursuer  argued  the  case  upon  the  assumption  of  the  locality  of  the  lands  being 
as  averred  by  the  defender,  and  upon  that  assumption,  and  the  state  of  the  title  as  now 
explained,  the  pursuer — founding  for  his  own  title  solely  upon  a  right  as  one  of  the 
public,  and  for  his  interest  upon  his  occupancy  of  neighbouring  lands  not  adjoining  to 
the  sea,  and  averring  generally  a  prior  use,  but  not  for  forty  years,  or  any  precise  period — 
maintains  that  he  has  a  right  to  gather  sea-weed  or  ware  upon  the  shore,  ex  adverao  of 
the  defender's  lands,  and  that  the  defender  is  not  entitled  to  debar  him  from  so  doing, 
in  respect  that  the  defender  has  no  grant  from  the  Crown  of  shore,  or  wreck  and  ware, 
or  any  other  title  conferring  a  right  to  the  same,  or  any  title  which  could  form  the  foun- 
dation of  a  prescriptive  rights  or  which  could  therefore  be  forfeited  and  perfected  by  forty 
years'  possession. 

"  On  the  other  hand,  the  defender  contends,  that^  upon  the  lowest  measure  of  his 
rights,  he  has  a  title  to  found  a  prescriptive  right  to  the  sea-weed  or  ware,  and  which,  if 
fortified  by  the  possession  averred,  will  exclude  the  pursuer,  who  claims  as  one  of  the 
public ; — and  that  upon  the  highest  measure,  he  has  a  title,  which  is  sufficient,  without 
any  proof  of  possession,  so  to  exclude  him. 

"  Throwing  out  of  view  for  the  present  the  latter  of  these  positions,  and  supposing 
the  defence  to  have  resolved  into  the  former,  then — looking  to  the  respective  pleas  of 
the  parties — the  Lord  Ordinary,  having  regard  to  the  case  of  Macalister,  7th  February 
1837,  (Sh.  and  D.,  Vol.  XY.  p.  490,)  and  prior  cases,  should  have  held  himself  not 
only  bound  to  repel  the  pursuer's  plea,  that  the  defender  had  no  title,  which,  even  if 
de&ied  and  fortified  by  prescriptive  possession  as  averred,  gave  him  a  right  to  oppose 
the  conclusions  of  the  action  in  regard  to  sea-weed  or  ware,  and  to  find  that  the 
defender  had  a  sufficient  title  to  defend,  and  consequently  to  have  issues  prepared  in 
reference  to  the  disputed  facts ;  but  would  have  thought  it  unnecessary  to  issue  any  note 
explanatory  of  the  grounds  of  his  decision  had  it  not  been  for  the  very  urgent  and 
forcible  manner  in  which  it  was  pressed  upon  him  on  the  part  of  the  pursuer,  in  the 
the  first  place,  that  the  authority  of  these  cases  had  been  shaken  by  the  judgment  in  the 
House  of  Lords  in  the  case  of  Tod  against  Dunlop  and  others,  8th  June  1841,  Bobinson's 
Appeal  Cases,  vol.  ii.  p.  333,  and  by  what  passed  when  it  was  delivered ;  and  by  the 
case  of  Smart,  which,  although  decided  in  this  Court  in  ,  and  in  the  House  of 

Lords  in  1797,  had  till  latterly  been  apparently  lost  sight  of ;  and  also  by  what  is  now 
said  to  be  understood  to  have  been  the  view  taken  in  the  House  of  Lords  of  the  ease  of 
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Paterson  reclaimed. 

[767]  Lord  Medwtn. — Like  every  other  pursaer  who  brings  an  action  claiming  some- 
thing to  be  granted  or  secured  to  him  by  a  court  of  law,  the  present  pursuer  [758]  must 
show  the  title  on  which  he  has  brought  the  defender  into  Court,  alleging  that  he  has 

Boucher,  30th  January  1814,  F.C.,  but  in  which  no  judgment  was  actually  pronounced ; 
and,  in  the  second  place,  that  it  must  now  be  held,  that  where  there  is  no  special  grant, 
the  shore  remains  entirely  with  the  Crown,  and  that  those  uses,  by  which  the  purposes 
of  navigation  or  commerce  are  not  interfered  with,  are  open  to  the  public  generally,  and 
do  not  belong  to  the  proprietor  of  the  adjoining  land. 

''The  Lord  Ordinary  has  examined  the  authorities  in  order  to  form  an  opinion, 
whether  what  has  thus  been  submitted  by  the  pursuer  is  well  founded  or  not ;  and  he 
will  now  state  what  has  occurred  to  him  on  the  subject^  although  he  fears  that  in  doing 
so,  this  note  may  be  extended  to  a  greater  length  than  could  be  wished ;  but  it  will 
explain  the  grounds  on  which  he  has  proceeded  in  pronouncing  the  prefixed  interlocutor, 
and  he  trusts  may  be  of  some  service  should  the  cause  be  carried  further. 

**  It  does  not  seem  to  admit  of  serious  dispute,  that,  apart  from  the  case  of  Smarts  and 
the  view  that  in  the  House  of  Lords  may  have  been  taken  of  the  case  of  Boucher,  it 
was,  at  the  date  of  Mr.  Macalister's  case,  held  to  be  the  law  of  Scotland,  as  settled  by 
authority  and  prior  decisions,  that  the  sea-shores — except  for  the  purposes  of  navigation 
and  commerce — with  the  benefits  that  may  be  derived  from  coal  and  minerals  under 
them,  or  from  the  sea-weed  or  ware  found  on  their  surface,  are  not  to  be  accounted  res 
communeSf  but  are  capable  of  being  appropriated  and  acquired  in  individual  property,  like 
other  heritable  subjects, — that  if  they  can  in  any  respect  be  classed  as  inter  regaiia,  they 
are  merely  held  by  t^e  sovereign  for  the  public  uses,  and  may  be  acquired  and  trans- 
mitted as  private  property,  either  by  special  grant  from  the  Crown,  or  without  special 
grants  and  as  parts  and  pertinents  of  tiie  adjoining  lands; — and  that  where  lands  con- 
tiguous to  the  sea  are,  in  the  Crown  titles,  conveyed  with  parts  and  pertinents,  and 
expressly  described  as  being  bounded  by  the  sea,  a  right  to  the  shore,  and  to  wreck  or 
ware,  and  other  secondary  uses,  is  presumed,  without  any  special  conveyance,  to  be 
granted  along  with  the  lands,  under  burden  always  of  the  Crown's  right  as  trustee  for 
the  public  uses.  The  law  is  so  stated  by  Mr.  Bell  in  his  Principles,  sections  642  and 
643 ;  and — ^apart  from  other  decisions,  such  as  those  of  Fullerton,  16th  July  1697,  Die 
13,524,  and  the  Earl  of  Morton,  20th  June  1760,  Diet  13,528— it  is  supported  by  the 
cases  of  the  Magistrates  of  Culross,  15th  June  1769,  Mor.  12,810;  Innes  of  Lochalsh, 
27th  May  1817,  President's  opinion,  Baron  Hume,  p.  552;  Magistrates  of  Culroes 
against  Geddes,  24th  November  1809,  B.  H.,  p.  554,  and  Boucher,  30th  November  1814. 

**  It  has  been  said  that  this  is  contrary  to  the  doctrine  laid  down  by  Erskine,  R  IL 
tit  6,  sec.  17,  that  the  shore  is  a  regale,  and  no  right  in  it  can  pass  from  the  Crown  to 
the  Crown's  disponee,  unless  there  be  an  express  grant :  and  in  confirmation  of  which, 
a  decision  noticed  in  Balfour's  Practicks,  p.  626,  was  referred  to.  With  respect  to  the 
decision,  if  its  import  is  to  the  effect  alleged,  it  is  plain  that  the  subsequent  course  of 
the  law  has  been  directly  the  other  way ; — and  it  is  conceived  that  Erskine  can  hardly 
be  held  to  have  meant  to  state  the  law  of  Scotland  to  be,  that  the  searshore  is  in  this 
sense  a  re^e,  that  no  right  in  it  can  pass  except  by  specific  grant — ^not  even  a  rights 
subject  to  the  right  of  the  Crown,  for  public  uses — seeing  that,  when  dealing  with  the 
point  of,  whether  certain  things  require  a  special  grant  or  not,  and  particularly  sea- 
greens,  he,  in  explaining  the  law  on  the  matter,  as  received  in  this  country,  after 
describing  what  is  held  to  be  the  shore,  distinctly  says,  that,  *  By  our  constant  practice, 
'  proprietors  who  border  on  the  sea  enclose  as  their  own  property  grounds  far  within 
'  the  sea-mark.'  The  passage,  of  which  the  above  is  a  part,  cannot,  it  is  apprehended, 
be  construed  as  intended  to  convey,  either  that  the  proprietors  referred  to  had  speciid 
grants  of  the  shore,  or  that,  not  having  them,  the  practice  mentioned  was  contrary  to 
the  law  of  Scotland.  Its  import  appears  to  be  quite  the  reverse.  The  learned  author 
had  noticed  the  doubts  entertained  by  some,  as  to  whether  sea-greens  were  inter  regalia, 
and,  therefore,  requiring  a  special  grant  to  pass  them ;  and  he  controverts,  or  answers, 
these  doubts  by  two  considerations : — 1st,  That  sea-greens  are  not  within  what^  by  the 
custom  of  Scotland,  is  held  to  be  the  shore— and,  2d,  By  instancing  the  stronger  case, 
that,  by  the  constant  practice  of  Scotland — ^recognised  as  law— -grounds,  even  forming 
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obstructed  him  in  the  exercise  of  a  right  which  he  claims.  This,  then,  [759]  is  properly 
a  question  on  the  title  of  the  pursuer.  But  before  proceeding  to  that  part  of  the  case, 
I  incline  to  attend  to  the  title  of  the  defender  in  the  subject  [760]  of  which  the  pursuer 
seeks  to  acquire  the  use,  without  hinderance  from  the  defender. 

part  of  what  is  by  our  custom  held  to  be  the  shore,  may  be  enclosed  and  appropriated 
by  proprietors  bordering  upon  the  sea,  without  a  special  grant,  provided  always  this 
does  not  interfere  with  the  primary  uses  of  navigation  and  commerce ;  for  if  the  practice 
only  existed  where  there  were  special  grants,  the  reference  to  it  would  have  been  of  no 
meaning  or  force,  the  question  not  being,  whether  sea-greens  would  pass  to  the  grantee 
of  adjoining  lands,  if  specifically  conveyed,  but  whether  they  would  pass  without  being 
so  conveyed  ? 

"But  then,  it  was  observed,  that  if  the  cases  were  to  the  effect,  that  a  sea  boundary 
expressed,  gave  a  right  to  the  shore,  and  the  uses  of  it  (qualified  as  has  been  mentioned) 
to  the  grantee  of  the  land,  to  the  exclusion  of  others,  they  also  were  to  the  same  effect 
when  the  boundary  expressed  was  'the  sea-shore,'  or  'the  sea-flood,'  or  'flood-mark.' 
That  there  are  decisions  recognising  a  boundary  by  '  the  sea-shore '  as  equivalent  to  a 
boundary  by  '  the  sea,'  is  true ;  but  the  Lord  Ordinary  is  not  aware  of  there  being  any, 
prior  to  the  case  of  Macalister,  which  do  so  in  relation  to  a  boundary  by  '  the  sea-flood,' 
or  '  flood-mark,'  for  the  full  report  of  the  case  of  Magistrates  of  Culross,  in  1809,  by 
Baron  Hume,  shows  that  the  feu  there  in  question  was  bounded  by '  the  searshore ; '  and 
the  late  case  of  Berry,  10th  December  1840,  (3  Dunlop,  p.  205,)  is  directly  the  other 
way.     Accordingly,  in  the  prior  case  of  Smart,  to  be  more  particularly  noticed  in  the 
sequel,  just  as  in  that  of  Berry,  the  reverse  was  found  by  the  Court,  altering  the  inter- 
locutor of  the  Lord  Ordinary ;  and  the  interlocutor  of  the  Court  was  affirmed ; — ^whUe 
the  decision  in  the  case  of  Leven,  27th  May  1812,  (Baron  Hume,  p.  555,)  as  remarked 
by  Lord  Medwyn  in  that  of  Berry,  is  shown  by  the  interlocutor  of  the  Lord  Ordinary, 
which  was  adhered  to,  to  have  proceeded  too  much  upon  specialties  to  warrant  its  being 
relied  on  as  an  authority.     Even,  however,  as  relates  to   an  expressed  'sea-shore' 
boundary — in  the  case  of  the  Magistrates  of  Culross,  in  1769,  the  distinction  was  taken 
between  a  boundary  by  the  '  sea-shore,'  and  by  '  the  sea '  itself  j  and  certainly  the  Lord 
Ordinary  must  concur  with  the  observations  of  Lord  Jeffrey  in  Berry's  case,  that  it  is 
difficult  to  understand  how  a  grantee  of  lands  bounded  by  the  sea-shore  is  to  be  held  as 
having  the  shore  within  his  title,  which  is  just  to  extend  the  property  over  the  whole 
of  a  subject  by  which  it  is  described  as  terminated  in  a  particular  direction.    Be  that, 
however,  as  it  may,  the  case  is  very  different  where  the  boundary  is  stated  to  be  '  the 
'  sea,'  which  is  a  fluctuating  boundary,  following  the  flux  and  reflux  of  the  sea,  and 
which  may,  therefore,  be  held  to  include  the  shore,  from  which  the  water  from  time  to 
time  recedes ;  so  that  the  adjoining  proprietor  is  entitled  to  follow  the  water,  if  the  sea 
recedes ;  and  even,  by  embankment,  to  extend  the  boundary  permanently,  provided  the 
public  uses  are  not  interfered  with ;  and  still  more  clearly  to  take  all  the  minor  and 
subordinate  uses  of  the  shore,  by  gathering  the  weed  or  wreck  thrown  up  upon  it^  and 
80  forth. 

"  Then,  again,  there  are  cases  where  a  boundary  by  a  river,  being  a  public  navigable 
river,  where  the  sea  ebbs  and  flows,  has  been  held  to  be  the  same  as  a  boundary  by  the 
sea;  Campbell,  18th  November  1813.  The  same  thing  was  recognised  in  the  later  case 
of  Ker,  26th  November  1840,  D.  3,  page  154 ;  for,  although  it  is  a  different  point  which 
was  in  ferminis  decided,  it  does  not  seem  to  have  been  doubted  that  a  party  with  a  grant 
of  lands  so  bounded  had  right  to  the  shore. 

"  Now,  ft  may  be  remarked,  that  whether  it  should  be  taken  as  the  result  of  the 
cases  or  not,  that '  seashore '  or  '  river '  being  described  as  the  boundary,  the  grantee  has 
the  same  right  to  the  shore  as  when  the  boundary  is  described  to  be  'the  sea;'  or 
suppose  it  could  be  said  that  it  had  been  so  decided  in  regard  to  a  sea-flood  boundary ; 
still,  in  most  of  the  cases,  the  discussion  turned  not  so  much  upon  whether  the  shore 
and  its  uses  could  be  held  to  have  passed  without  a  special  grants  as  upon  whether,  with 
reference  to  the  particular  boundary,  it  was  or  was  not^  in  the  circumstances,  excluded 
from  the  grant  f — whether,  in  short,  the  subject  conveyed  was  an  <iger  litnUaius  or  noti 
The  struggle  generally  was  to  show  that  the  boundaries  just  mentioned-— other  than  that 
by  'the  sea' — were  equivalent,  as  regarded  the  right  of  the  grantee,  to  a  boundary  by 
*  the  sea,'  and  no  more  a  limiting  boundary  than  it ; — while  that  boundary  itself —in 
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^61]  The  defender  is  inf eft  in  the  ten-pound  lands  of  old  extent  of  Dmmgiiloch 
and  Drumbane,  with  the  mill,  the  mnltuies,  and  teinds,  and  parts  and  pertinents 
^62]  lying  within  the  late  regality  of  Grossregual.  These  lands  lie  along  the  sea- 
shore, and  there  is  no  boundary  specified.     It  appears  historically,  that  they  formerly 

respect  of  its  not  being  a  limiting  boundary — was  admitted  to  be  sufficient,  without  a 
special  conveyance,  to  give  the  grantee  an  implied  grant  of  the  shore,  and  its  ordinary 
uses,  to  the  exclusion  of  other  private  individuals,  and  subject  only  to  the  public  uses. 

''  After  the  older  cases,  which  have  now  been  noticed,  came  the  case  of  Macalister, 
7th  February  1837.  There  the  lands  of  the  pursuer  had  in  fact  the  sea  for  their 
boundary,  in  the  direction  of  a  bay,  along  part  of  which  they  were  situated.  The  title 
was  one  with  parts  and  pertinents ;  but  it  contained  no  grant  of  the  shore,  and  it  was 
silent  as  to  the  boundary  seaward.  One  of  the  defenders  was  a  proprietor  of  lands  lying 
along  the  rest  of  the  same  bay,  and  another  a  neighbouring  proprietor  of  lands,  in  the 
vicinity  of  the  shore  of  the  bay,  but  not  contiguous  to  it.  They  claimed  a  right  to  take 
shell-sand  and  wreck  or  sea- ware  from  the  shore  opposite  to  the  pursuer's  lands ;  and  to 
prevent  their  exercising  it,  the  pursuer  brought  a  process  of  declarator  against  them  for 
declaration  of  his  own  exclusive  right  to  the  whole  shell-sand,  wreck,  or  sea- ware,  sub- 
ject only  to  a  servitude  contained  in  his  titles  in  favour  of  the  Duke  of  Argyle,  and  that 
neither  of  the  defenders  had  any  right  therein.  The  pursuer  averred  constant,  peaceable, 
and  uninterrupted  possession  and  use  of  the  whole  shell-sand,  wreck,  or  sea-ware  on  the 
shore  adjoining  to  his  lands,  beyond  memory  of  man,  subject  to  the  said  servitude-right. 
The  defenders  averred,  that  in  virtue  of  the  titles  to  their  lands,  they  had  full,  constant, 
and  uninterrupted  use  and  possession  for  forty  years,  along  with  other  neighbouring 
proprietors,  of  taking  shell-sand,  &c.  from  the  said  shore.  So  standing  the  case,  the 
defenders  pleaded,  inter  alia,  that  the  pursuer  had  not  condescended  upon  any  title 
in  virtue  of  which  he  could  prescribe  a  right  by  possession  to  the  seanshore,  or  to  the 
shell-sand,  wreck,  or  sea-ware,  to  which  he  laid  claim.  They  contended  that  the  sea- 
shore was  inter  regalia,  or  was  juris  publici,  and  could  not  be  acquired  as  part  and 
pertinent  of  a  grant  of  lands,  unless  there  were  an  erection  into  a  barony,  and  that  as 
the  pursuer's  titles  only  conveyed  the  lands  with  part  and  pertinent,  'without  even 
'  stating  that  they  were  bounded  by  the  sea  or  seanshore,  the  shore  was  reserved  out  of 
'  the  grant,'  and  still  remained  with  the  Crown ;  and  that  if  the  pursuer  had  no  right 
to  the  shore  opposite  his  lands,  then  his  right  to  the  shell-sand,  &c.  was  no  higher  than 
that  of  any  of  tiie  lieges,  and  he  could  not  exclude  them,  even  if  he  proved  peaceable 
possession;  or,  at  least,  he  could  not  exclude  them,  uidess  he  avened  immemorially 
excluding  all  others  from  possession ;  for  otherwise  he  averred  no  more  than  the  eiyoy- 
ment  of  that  which  it  was  equally  competent  to  any  other  of  the  lieges  to  enjoy,  without 
acquiring  any  right  of  an  exclusive  character.  This  argument  was  disregarded,  and  the 
objection  to  the  pursuer's  title  repelled.  The  averment  of  the  pursuer  seems  to  have 
been  considered  as  amounting  to  one  of  exclusive  possession  as  regarded  the  defenders, 
it  being  explained  that  the  word  'exclusive'  was  not  used  in  respect  of  the  servi- 
tude admitted  to  exist  in  favour  of  the  Duke  of  Argyle;  and,  therefore,  the  aver- 
ment, if  proved,  was  taken  to  be  sufficient  to  meet  the  claim  of  the  defenders,  even 
putting  it  as  one  of  a  servitude  upon  the  right  of  the  pursuer  to  the  shore,  assuming 
him  to  have  such  right;  and  it  was  held,  that  the  law  being,  that  a  grant  of  land 
described  as  bounded  by  the  sea  comprehended  the  searshore,  which  was  not  reserved 
from  the  grant,  the  same  rule  must  apply  where  the  grant  was  one  of  lands  on  the  sea- 
coast,  actually  bounded  by  the  sea,  although  the  boundary  was  not  set  forth  in  the  title. 
— (Session  Papers.) 

'<  The  case  of  Macalister,  and  those  preceding  it,  which  have  been  cited,  are  obviously 
sufficient  for  the  decision  of  the  present  one,  to  the  extent  of  finding  that  the  defender 
has  a  sufficient  title  to  defend  the  present  action.  Whether  it  is  sufficient,  independent 
of  proof  of  possession,  to  entitle  hun  to  absolvitor,  is  a  different  question,  which  shall 
be  adverted  to  in  the  sequel 

"The  point,  then,  which  arises  is,  Have  these  authorities  been  shaken  by  any  of  the 
others  which  have  been  referred  to  t 

''  The  way  in  which  the  pursuer  appears  to  put  the  matter  upon  the  cases  he  founds 
on,  is,  that  by  them  it  has  been  held  that,  where  the  boundary  in  the  titles  is  '  the  sea* 
'  diore,'  the  shore  is  reserved  from  the  grant,  (Boucher,  as  meant  to  be  reversed  in 
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1)6-  [763]  -longed  to  the  magnificent  abbey  of  Crossregna],  whose  abbot^  at  the  time  of 
the  Reformation,  was  Quintin  Kennedy,  an  uncle  of  Gilbert,  Earl  of  Cassillis,  and 
[764]  who  is  so  well  known  in  the  history  of  the  Reformation.  He  was  a  very  learned 
and  respectable  man,  an  exception  to  the  general  character  of  the  Popish  clergy  at 

House  of  Lords,) — that  the  same  has  been  held  where  the  boundary  is  a  navigable  river 
— for  a  boundary  by  a  navigable  river  has  been  held  to  be  the  same,  in  legal  effect,  to 
one  by  the  <sea-fiood,'  (Tod,  House  of  Lords,  1841  j)  and  a  boundary  by  the  *  sea-flood' 
has  been  found  to  exclude  the  shore  from  the  grant,  (Smart,  House  of  Lords,  1797 ;) 
and,  therefore,  seeing  that  the  cases  relied  on  by  the  defender  put  a  boundary  by  '  the 
'  sea '  or  the  '  sea-shore,'  or  a  navigable  river,  all  on  the  same  footing,  the  just  conclu- 
sion from  the  other  cases  inferentially  (and  supposing  not  to  have  been  so  directly  held 
in  any  of  them,  which  it  seems  to  be  said  it  was  in  that  of  Boucher)  is,  that  it  cannot 
now  be  taken  to  be  law  that  a  boundary  by  'the  sea '  gives  right  to  the  shore,  but  that 
to  it  the  same  rule  must  be  applied,  as  has  by  these  cases  been  applied  to  those  boun- 
daries which  had  been  decided  to  be  of  equivalent  import  with  it. 

''  The  Lord  Ordinary  does  not  think  that  the  matter  is  brought  to  this  result  by  the 
cases  to  which  the  pursuer  appeals. 

"  i.  With  rega»l  to  the  case  of  Boucher,  Mr.  Bell,  in  his  Illustrations,  Vol.  II.  p.  2, 
states,  that  there  is  a  tradition  that  a  reversal  of  the  interlocutor  of  the  Court  was 
about  to  be  pronounced  by  the  House  of  Lords,  but  that,  in  consequence  of  the  death  of 
one  of  the  parties,  it  was  not  signed ;  and  it  seems  to  be  agreed  that  such  was  the  fact. 
But,  in  the  first  place,  in  that  case  there  were  different  boundaries  in  the  titles  of 
different  parcels  of  lands — '  the  sea '  in  some,  '  the  sesrshore '  in  others.  The  opinions 
of  the  Judges  have  special  reference  to  the  last,  which  was  held  equivalent  to  the  first. 
Further,  the  titles  contained  some  special  clauses  bearing  on  the  rights  of  the  respec- 
tive feuars  to  the  shore.  Again,  the  conclusions  of  the  declarator  at  the  instance  of 
the  feuars  were  very  broad  for  unrestricted  declarator  of  exclusive  right,  and  the  first 
interlocutor  of  the  Inner-House  is  general  in  terms  of  the  conclusions,  although,  no 
doubt,  there  are  some  qualifying  words  in  that  which  followed.  Now,  it  is  not  known 
whether  the  reversal  was  to  be  partial  or  total,  and  applicable  to  all  the  feuars,  even 
those  whose  '  boundary  was  the  sea.'  There  is  no  authentic  account,  so  far  as  the  Lord 
Ordinary  is  aware,  of  the  grounds  of  the  intended  reversal,  whether  it  was  to  go  on  a 
general  point  of  law,  or  on  the  special  clauses  in  the  titles,  and  the  proof  which  had 
been  adduced, — as  the  interlocutor  of  the  Lord  Ordinary,  which  the  Court  altered,  had 
at  least  partly  done ; — or  whether  it  was  only  to  have  been  to  the  effect  of  guarding 
against  the  sweepiug  nature  of  the  pursuer's  demands  in  the  declarator,  and  of  providing 
for  the  entire  preservation  and  protection  of  the  public  uses  of  the  shore,  subject  to 
which  any  private  right  in  it  must  be  held.  In  the  second  place,  while  Mr.  Bell  notices 
the  above  circumstances  in  relation  to  Bouchei^s  case,  in  his  Illustrations,  published  in 
1837,  he,  in  his  Principles  published  in  1838,  states  the  law  in  the  way  already  men-, 
tioned.  And,  again,  although  the  notice  as  to  Boucher's  case  was  before  the  Court  in 
that  of  Berry,  no  intimation  was  given  that  it  was  to  be  considered  as  in  any  degree 
bringing  into  question  what  had  been  long  held  to  be  law,  where  lands  were  described 
as  bounded  by  the  sea ;  and,  on  the  contrary,  it  was  there  assumed  that  a  boundary,  in 
the  Crown  title,  by  '  the  water  of  Jay,'  (an  arm  of  the  sea  at  the  place  in  question,) 
would  have  given  the  heritor  a  right  to  the  shore,  even  if  there  had  been  no  grant  of 
barony. 

"  2.  There  is  next  the  case  of  &fmart,  decided  here  in  ,  and  in  the 

House  of  Lords  in  1797,  which  appears  to  have  been  lost  sight  of  till  the  case  of  Tod 
came  to  depend  in  that  House,  8th  June  1841.  Smart's  case  related  to  the  effect  of  a 
boundary  by  the  '  sea-flood.'  The  judgment  of  this  Court  was  afi&rmed  in  the  House  of 
Lords.  It  is  reported  in  the  eighth  volume  of  Brown's  Cases  in  Parliament,  page  119. 
The  rubric  bears, — '  Where  the  sea-flood  is  stated  as  the  boundary  of  premises  granted 
'  on  the  shore  of  a  sea-port,  being  an  incorporated  burgh,  this  does  not  give  the  grantee 
'  a  right  to  follow  the  sea,  (or  to  the  land  acquired  horn  it,  or  left  by  it  where  it  has 
'  receded,)  in  prejudice  to  the  corporation,  having  by  their  charter  a  right  vested  in 
'  them  to  the  whole  territory  of  the  burgh.'  After  this  the  rubric  proceeds, — *  The 
'  above  seems  the  only  general  principle  to  be  gathered  from  this  case,  which  is  involved 
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[765]  that  time,  and  with  whom  Enoz  thoaght  him  worthy  of  holding  a  pnhlie  con- 
ference on  the  suhject  of  religion  in  the  town  of  Mayhole. 

These  lands  seem  to  have  heen  granted  to  the  abhey  by  David  the  Second,  and 

'  in  many  particular  circamatances,  and  is  only  inserted  here  as  of  some  importance  on 
'  the  general  law  of  alluvion.' 

''  On  turning  to  the  report,  it  will  be  found  that  the  case  was  one  of  a  very  special 
nature  indeed,  and  that  there  was  a  great  deal  of  discussion  arising  out  of  the  particular 
situation  and  privileges  of  the  burgh — its  mode  of  proceeding  in  giving  out  feus — ^the 
practice  following  upon  the  grants — ^the  operations  of  the  burgh  in  acquiring  ground 
from  the  sea,  and  between  it  and  the  feus  granted  by  the  burgh,  and  so  for&.  And 
what  is  important  to  be  observed  is,  that,  in  so  &r  as  any  general  matter  of  law  was 
involved,  the  parties  were  agreed  that  a  boundary  by  '  the  sea '  in  a  Grown  title,  or  in  a 
title  by  the  Crown's  grantee,  in  &vour  of  a  third  party,  if  not  controlled  by  special  cir- 
cumstances, imports  a  grant  of  the  sea-shore,  to  the  effSdct  of  entitling  the  grantee  to 
acquire  land  from  the  sea,  and  of  giving  him  a  right  to  the  ordinary  uses  of  the  shores 
subject  always  to  the  public  uses.  So  far  from  contesting  this,  the  object  of  the 
appellant  Smart  was  to  make  out  that  he  had  an  equivalent  title — that  his  premises 
being  described  as  bounded  by  '  the  searflood,'  inferred  no  limitation  of  his  right ; — ^that 
notwithstanding  that,  he,  as  a  proprietor  of  the  land  adjoining  the  sea,  had  the  usual 
rights  of  such  proprietors,  who,  he  maintained,  were,  by  the  law  of  Scotland,  entitled  to 
gain  ground  from  the  sea  or  navigable  rivers,  in  situations  where  the  safety  of  navigation 
and  the  interests  of  trade  are  not  concerned,  which  cannot  be  defeated  by  any  supposed 
right,  either  inherent  in  the  sovereign,  or  communicated  to  him  by  others — the  sovereign 
having  only  a  general  right,  to  prevent  appropriation,  if  necessary  to  the  safety  of  naviga- 
tion, or  the  protection  of  the  foresaid  interests  ;  and  the  town  of  Dundee  having  at  best 
only  the  same  right  or  privileges  within  a  defined  space.  (See  report,  p.  137.)  On  the 
other  hand,  the  respondents,  with  reference  to  the  pleas  of  the  appellant,  and  authorities 
cited  by  him,  observed — 'The  respondents  have  no  occasion  to  dispute  the  general 
'  doctrine,  that  where  a  person's  property  reaches  to  the  sea,  or  to  a  river,  he  has  a  right 
*  to  the  soil  that  may  be  acquired  from  the  sea  or  river,  by  their  receding  naturally,  or 
'  by  his  own  industry  in  embanking,  where  no  other  person  can  show  a  title  to  that 
'  soiL'  But  they  denied  the  application  of  the  doctrine  to  the  case  of  the  appellant,  and 
this  they  enforced  both  by  argument  founded  on  the  particular  boundary,  'the  sesrflood,' 
as  a  limiting  boundary,  and  on  their  own  particular  rights,  and  on  the  specialties  of 
the  case. 

"  It  would  appear  that  the  case  of  Smart,  in  so  far  as  it  bears  on  the  general  law,  is 
not  to  be  viewed  so  much  as  one  between  conterminous  heritors,  as  between  the  burgh 
of  Dundee,  holding  certain  public  rights  for  the  benefit  of  the  community  in  relation  to 
navigation  and  commerce,  which  it  was  the  object  of  the  burgh  to  protect^  and  an 
ordinary  proprietor,  whose  premises,  at  the  date  of  the  feu,  were  bounded  by  the  Tay, 
and  which  are  described  as  bounded  by  '  the  sea-flood.'    Certainly  it  would  seem  to  be 
difficult  to  say,  that  in  the  judgment  in  that  case,  there  is  any  thing  to  shake  the 
authority  of  those  decisions  by  which  the  doctrine  had  been  recognised,  that^  in  the 
ordinary  case,  a  proprietor,  with  lands  bounded  by  the  sea,  had  a  rights  under  certain 
qualifications,  to  the  adjoining  shore,  without  a  special  grant     On  the  contrary,  that 
doctrine  was  by  both  parties  acknowledged  to  be  the  doctrine  of  the  law  of  Scotland, 
and  all  that  was  decided  was,  that  the  appellant  had  no  such  right,  and  this,  either 
because  his  boundary  was  '  the  searflood ' ;  or,  in  respect  of  the  nature  of  the  case,  as 
depending  on  the  particular  rights  in  the  burgh  of  Dundee,  which  the  burgh  was  vindicat- 
ing for  the  public  interest,  as  being  interfered  with  by  the  pretensions  of  the  appellant ; 
or  in  respect  of  the  whole  special  circumstances  involved  in  it.    Take  the  ground  of 
judgment  in  any  of  these  ways,  and  the  doctrine  in  question  remains  untouched.    If  it 
was  either  the  second  or  the  last,  this  is  plain.     If  the  first,  then  it  was  only  holding 
that '  the  sea-flood '  and  *  sea,'  as  boundaries,  are  not  the  same  and  that  the  former  gives 
no  right  to  the  shore,  and  not  that  a  boundary  by  *  the  sea '  does  not  give  right  to  it.   Accord- 
ing to  the  rubric  of  the  report,  the  judgment  went  on  the  second  ground  above  adverted 
to^  80  &ur  as  it  sanctioned  any  principle  to  be  applied  in  the  decision  of  other  cases  :-- 
And  when  the  case  is  cited  as  an  authority  in  Berry,  it  is  taken  as  sanctioning  the  dis- 
tinction between  the  respective  boundaries  of  *  the  sea '  and  the  *  sea-flood ' — a  boundary 
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erected  into  a  barony.  They  were  included  in  1404,  with  many  other  landfl  and 
chnrchee,  in  a  charter  by  Eobeort  the  Third,  and  erected  into  a  regality. 

Qnintin  Kennedy  was  succeeded  in  1564  by  Allan  Stewart,  as  titular  abbot ;  and  it 

appears  by  the  records  of  the  Privy  Council,  that  the  Queen  granted  a  pension  that 

. ^ » — ■ —      -      -  .  ■   ■. 

by  the  latter  being  held  to  be  a  limiting  boundary,  as  descriptive  of  a  particular  line 
wi€hin  which  the  property  conveyed  as  stated  to  lie  in  one  direction,  and  as  consequently 
excluding  all  beyond. 

''  3.  There  still  remains  to  be  noticed  the  case  of  Tod  v.  Dunlop,  which  was  decided 
in  the  House  of  Lords,  8th  June  1841,  and  is  consequently  of  later  date  than  that  of 
Berry  (10th  December  1840) — the  last  case  upon  the  subject  which  has  been  determined 
in  tifiis  Court  It  is  therefore  to  be  considered,  whether  the  judgment  in  Tod  v, 
Dunlop  brings  into  doubt,  or  unsettles  the  law  as  previously  fixed  in  regard  to  the  matter 
in  question  t 

**  It  will  be  found  that  Tod's  case  was  in  many  respects  a  special  one.  The  grant 
was  by  the  Magistrates  of  Glasgow,  of  a  piece  of  ground  described  as  consisting  of  a 
specified  quantity,  or  thereabouts,  and  as  bounded  '  on  the  north  by  the  river  Clyde ' ; 
and  the  question  of  the  f euar's  right  to  certain  ground  acquired  from  the*  channel  of  the 
river,  arose  with  a  body  of  trustees  appointed  by  different  statutes — two  of  them  of 
earlier  date  than  that  of  the  feu — ^by  wluch  large  powers  were  conferred  upon  them  for 
improving  the  navigation  of  the  Clyde,  by  operations  upon  the  banks  and  the  channel 
of  the  river.  At  the  date  of  the  feu,  the  Magistrates  and  Town-Council  of  Glasgow,  the 
grantors,  were  also  the  sole  trustees  under  the  statutes  which  had  then  been  passed.  By 
a  subsequent  statute,  certain  other  parties  were  joined  with  them  as  trustees.  It 
appeared  that,  by  operations  carried  on  by  the  trustees,  land  had  been  acquired  from  the 
river  opposite  to  the  foresaid  ground,  then  belonging  to  Tod^ — he,  however,  stating  that  part 
of  the  acquisition  was  caused  by  alluvial  deposit,  and  his  own  operations  as  proprietor. 
The  trustees  proposed  to  restore  the  channel  to  its  former  width,  by  cutting  away  the 
ground  which  had  been  so  gained  from  it  on  Tod's  northern  boundary — ^which  he  objected 
to,  maintaining  that  the  ground  belonged  to  him. 

Tod's  plea  was  repelled  in  this  Court ;  and  in  the  course  of  the  debate  in  the  House 
of  Lords,  attention  was  called  to  the  case  of  Smart,  when  Lord  Brougham  is  reported  to 
have  stated,  that  the  case  of  Smart  appeared  to  bear  closely  on  the  one  under  considera- 
tion, *  in  so  far  as  the  general  question  of  law  raised  in  both  cases  is  the  same,  and  the 
*  pleas  maintained  by  the  parties  respectively  exactly  similar.' 

'<  Now  it  has  been  seen,  that  in  the  case  of  Smart,  it  was  decided  that  a  grantee  of 
land  with  a  boundary  by  '  the  sea-flood '  had  no  right  to  the  shore — ^that  it  remained 
with  the  grantor ;  and  if,  on  the  one  hand,  that  judgment^  in  so  far  as  it  determined  any 
matter  of  general  law,  did  not  merely  lay  down  a  rule  applicable  to  the  case  where  one 
of  the  parties  stood  vested  in  such  rights  as  belonged  to  the  burgh  'of  Dundee,  but 
applicable  to  the  common  case,  as  occurring  between  two  ordinary  proprietors;  and  if, 
on  the  other  hand,  it  was  held  in  the  House  of  Lords,  in  the  case  of  Tod,  that — apart 
from  any  peculiarity  arising  from  the  position  in  which  the  Provost  and  Magistrates  of 
Glasgow,  the  grantors  of  the  feu,  stood,  as  the  trustees  under  the  statute  for  improving 
the  navigation  of  the  river  Clyde — ^a  boundary  by  a  navigable  river,  and  by  *  the  sea- 
'  flood,'  were  the  same,  as  relates  to  the  right  of  tiie  grantee  of  the  land  to  the  i^ore  or 
channel,  and  that  in  neither  case  had  the  grantee  such  a  right,  then  it  might  be  said 
tiiat  the  latter  judgment  raises  a  doubt  as  to  the  authority  of  those  cases,  by  which  it 
had  been  found,  that  where  the  boundary  of  land  is '  the  sea,'  the  grantee  has  the  right ; 
because  it  is  not  easy  to  distinguish  (and  the  cases  have  not  been  distinguished  but 
assimOated)  a  boundary  by  a  navigable  river,  where  the  tide  ebbs  and  flows,  from  a 
boundary  by  'the  sea.'  But  the  Lord  Ordinary  is  not  satisfied  that  this  is  the  true 
import  of  the  view  taken  in  the  House  of  Lords  in  Tod's  case ;  and  that  in  adopting  the 
case  of  Smart  as  a  precedent^  their  Lordships  did  not  go  upon  the  similarity  of  the  two 
cases  with  reference  to  the  rights  of  the  town  of  Dundee,  the  grantors  of  the  feu  in 
Smart's  case,  and  the  nature  of  the  feu,  looking  to  it  with  referenoe  to  these  rights — and 
the  rights  of  the  Magistrates  of  Glasgow,  the  grantors  of  the  feu  in  Tod's  case,  and  who 
were,  at  the  same  time,  the  trustees  for  the  improvement  of  the  navigation  of  the  river, 
and  the  nature  of  the  feu,  looking  to  it  with  referenoe  to  these  rights — and,  in  reapeot 
of  sach  similarity,  (and  considering  the  two  cases  as  so  &r  invdviog  matter  of  genaral 
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same  year  of  L.600  to  the  celebrated  George  Buchanan  out  of  the  rents.  Bnt  neither 
he  nor  the  abbot  was  suffered  to  enjoy  their  grants  very  quietly ;  for  Lord  GassiUis  was 
lessee  of  the  whole  rents  of  the  abbacy  for  payment  of  700  merks ;  about  one-fourth 

law,)  held  that  the  boundary  '  by  the  river  Clyde,'  in  the  one,  was  the  same  as  the 
boundary  by  '  the  sea-flood '  in  the  other ;  and  that  in  neither  did  the  shore  pass  to  the 
grantee,  to  the  exclusion  of  the  rights  of  the  granter.  any  right  in  the  shore,  in  a  private 
party,  being  always  a  limited  right,  subject  to  the  public  uses,  which  it  cannot  interfere 
with :  And  that  it  was  not  meant  to  lay  down  the  law  generally,  that  in  all  cases  a 
boundary  by  the  sea-flood  or  by  a  navigable  river  were  the  same — the  former  leaving  the 
shore,  and  the  latter  the  channel  of  the  river,  in  the  granter,  as  reserved  to  him,  and  not 
included  under  the  grant  to  the  proprietor  of  the  adjacent  lands,  as  part  and  pertinent^ 
or  otherwise.  And  the  Lord  Oidinary  has,  with  deference,  the  more  hesitation  in  hold- 
ing that  Tod's  case  goes  the  length  which  the  present  pursuer  says  it  does,  from  this, 
that  he  cannot  find  in  the  report  of  Smart's  case  any  thing  to  show  that,  either  here  or 
in  the  House  of  Lords,  it  was  decided  upon  the  broad  principle  contended  for.  On  the 
contrary,  the  parties,  as  has  been  seen,  were  agreed  that»  without  a  special  grants  a 
boundary  by  *  the  sea,'  in  the  ordinary  case,  gave  a  right  to  the  sea-shore — the  only 
struggle  being,  whether  or  not  the  same  followed  when  the  boundary  was  the  sea-flood, 
and  when  the  rights  of  one  of  the  parties  was  of  the  description  stated ; — and  he  is  con- 
firmed in  his  hesitation  by  the  observation  attributed  to  Lord  Brougham,  as  a  reason  for 
taking  the  one  case  as  ruling  the  other,  viz.,  that  the  pleas  maintained  for  the  parties 
respectively  are  exactly  similar — seeing  that  in  Smart's  case  it  is  not  maintained  by 
either  party,  that»  where  the  rights  of  the  public  are  not  involved,  a  grant  of  land 
described  as  bounded  by  the  sea,  or  one  described  as  bounded  by  a  navigable  river, 
(where  the  river  is  such  as  to  make  that  boundary,  in  legal  effect,  the  same  as  a  boundary 
by  the  sea,)  does  not  give  to  the  grantee  a  right  in  the  sea-shore,  or  in  the  river  or 
channel,  so  far  as  it  can  be  exercised  without  prejudice  to  the  public  uses,  and  that 
they  remain  with  the  granter  and  belong  to  him,  to  the  entire  exclusion  of  the  grantee. 

"  The  Lord  Ordinary,  therefore,  cannot,  upon  the  best  consideration  he  has  been 
able  to  bestow  upon  the  matter,  come  to  the  conclusion  that^  by  any  of  the  cases  founded 
on  by  the  pursuer,  the  law,  as  it  would  have  stood  on  the  other  cases  and  authorities — 
upon  the  point  of  the  right  of  a  proprietor  of  land  with  a  sea-boundary  to  the  sea-shore, 
and  to  sea-weed  or  ware,  where  there  is  no  special  giant  of  either — ^must  be  held  to 
have  been  altered,  or  brought  into  doubt  He  cannot  think  that  it  was  meant^  by  the 
judgment  of  the  House  of  Lords  in  Tod's  case,  to  decide  generally,  that  what  Enkine 
states  to  have  been  the  constant  practice  in  Scotland — ^a  practice  which  he  evidently 
mentions  as  one  conformable  to  law,  and  which  has  been  since  continued  and  sanctioned 
by  various  authorities — ^is,  in  truth,  contrary  to  law,  or  that  it  was  thereby  intended 
to  raise  any  doubt  upon  the  question.  And  in  this  situation — and  seeing  that^  by  the 
case  of  Macalister,  it  has  been  determined  that  where  the  boundary  of  lands  is  de/ado 
the  sea,  the  right  of  the  grantee  in  the  shore  is  the  same  as  when  that  boundary  is 
expressed  in  the  title — ^he  has  felt  that  he  was  called  upon  to  repel  the  plea  of  the 
pursuer,  that  the  defender  has  no  title  to  the  seanshore,  ex  adveno  of  his  lands,  or  to 
the  sea-weed  or  ware,  which,  with  possession,  if  proved,  can  give  him  a  right  thereto ; 
or  which,  with  exclusive  possession,  if  proved,  can  give  him  the  sole  right  fiiereto,  in  a 
question  with  the  pursuer,  so  as  to  warrant  his  debEtrring  the  pursuer  from  gathering 
sea-weed  or  ware  upon  it,  as  claimed  by  him ;  and  to  sustain  the  defences,  that  the 
defender's  title  is  sufficient  to  give  him  a  right  to  the  shore^  and  to  sea-weed  or  ware, 
either  exclusive,  or  subject  to  a  servitude  in  favour  of  the  pursuer  or  others,  according 
to  the  state  of  possession,  as  it  may  be  instructed. 

"  But  although,  in  the  case  of  Macalister,  the  Court — while  it^  by  the  interlocutor 
pronounced,  simply  ^  repelled  the  objection  to  the  pursuer's  title ' — appears  to  have  had 
it  in  view  that  a  proof  of  possession  was  to  follow,  the  Lord  Ordinary  does  not  think 
that  the  report  warrants  the  conclusion,  that  it  was  the  opinion  of  their  Lordships  that 
a  similar  title  would  require  in  every  case,  and  with  every  opposing  party,  to  be  fortified 
by  a  proof  of  possession,  in  order  to  make  it  a  good  title  to  the  diore,  and  to  sea-weed 
or  ware.  The  title  there  was  held  to  be  the  same,  in  legal  effect,  as  if  the  lands  con* 
veyed  had  been  described  as  bounded  by  the  sea.  Now,  it  does  not  occur  that  the 
holder  of  such  a  title,  to  support  it  as  a  valid  title  to  the  shore,  must  in  every 
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only,  Chalmers  (Caledonia,  YoL  III.  p.  4d6|)  tells  us,  of  the  amount  of  its  revenues, 
and  he  did  not  choose  to  give  up  his  possession  on  the  death  of  the  grantor  of  it. 

In  the  progress  of  titles,  we  have  a  curious  record  of  the  proceedings  of  our  reform- 
ing laity,  as  well  as  of  our  churchmen,  in  profiting  by  the  spoils  of  the  church,  notwith- 
standing all  the  just  reclamations  of  Elnoz  and  his  associates.  Allan  Stewart  was 
scarcely  invested  with  the  title  of  abbot,  and  apparently  without  touching  any  of  the 
rents,  when  he  grants  these  lands  of  Drumgirloch  with  others,  by  a  feu-charter  in  1565, 
in  favour  of  Stewart  of  Cardonald,  a  relation  of  his  own,  as  lying  in  the  barony  of 
Crossregual,  to  be  held  under  the  abbot  and  convent. 

There  are  two  other  similar  grants  of  lands  by  him  to  other  persons  in  1569. 

We  have  then  a  signature  in  1571  by  the  King,  ordaining  a  charter  to  pass  to  ratify 
the  above.  And  the  reason  of  applying  to  the  Crown  for  this  confirmation  of  this  grant, 
was  with  the  view  of  recovering  the  lands  from  Lord  Cassillis.  It  originates  in  a  most 
extraordinary  procedure  by  the  Earl,  exhibiting  a  singular  picture  of  the  times,  and  of 
the  freedom  ^rom  punishment  of  those  who  were  then  too  strong  for  the  law.  In 
September  1570,  the  Earl  of  Cassillis  made  the  very  singular  and  well-known  attempt 
to  defeat  the  grant  of  the  lands  of  the  [766]  abbacy  by  the  abbot  to  his  relation  and 
others,  as  well  as  of  the  pension  to  Qeorge  Buchanan,  whose  pupil,  by  the  bye.  Lord 
Cassillis'  father  had  been.  The  story  is  scarcely  credible,  but  besides  contemporary 
statements,  it  is  verified  by  the  complaint  of  the  unfortunate  abbot  to  the  Privy  Council 
held  at  Stirling,  27th  April  1571.  The  abbot  was,  in  September  1570,  invited  to  Lord 
Cassillis'  house,  in  Maybole,  and  the  Earl,  finding  him  unwilling  to  cancel  his  other 
grants,  and  make  the  lands  over  to  him,  got  him  enticed  to  the  house  of  Dunure,  and 
in  the  black  vault  there,  he  was  compelled,  by  the  torture  of  fire  applied  to  various 
parts  of  his  body,  to  subscribe  charters  in  favour  of  the  EarL  The  story  is  most  minutely 
told  in  the  complaint :  the  abbot  resisted  the  first  day,  but  on  a  second  application  of 

where  any  party,  be  his  title  or  averment  of  possession  what  it  may,  claims  a  right  to 
go  upon  ike  shore  to  take  sea-weed  or  ware — support  it  by  a  proof  of  possession. 

"  In  Macalister's  case,  the  defenders  in  the  declarator,  who  were  neighbouring  pro- 
prietors, averred  that,  in  virtue  of  their  titles,  they  had  had  full,  constant,  and  uninter- 
rupted use  and  possession  for  forty  years,  along  with  other  proprietors,  of  taking 
shell-sand,  sea-ware,  &c,  from  the  shore  opposite  to  the  pursuer  Macalister's  lands ;  and 
the  pursuer,  while  he  argued  that  he  had  a  right  to  the  whole  of  that  shore  by  his  title, 
admitted  that  the  right  was  not  inconsistent  with  a  servitude  in  favour  of  others,  by 
which  it  might  be  so  far  controlled,  but  he  insisted  that,  even  if  it  were  so,  (which  he 
disputed,  as  he  denied  the  defender's  averment  of  possession,)  the  title,  as  a  title  to  the 
shore,  would  not  thereby  be  afiEected,  there  being  a  clear  distinction  between  the  primary 
right  of  property,  and  the  secondary  uses  or  burdens  which  might  be  created  over  it. 
To  the  Lord  Ordinary  it  appears  that  it  was  with  reference  to  the  defender's  positive 
averment  of  possession  for  forty  years,  and  to  the  consequence  thereof,  as  thus  conceded 
by  the  pursuer,  that  the  possession  averred  by  the  latter  is  noticed  in  the  opinions 
delivered,  and  a  proof  of  the  state  of  possession  taking  place,  is  alluded  to ;  and  that 
there  is  nothing  in  these  opinions  to  imply,  that  in  all  cases  a  party  founding  on  a 
similsr  title  must  fortify  it  by  a  proof  of  possession,  to  make  it  up  as  it  were  as  a  title 
either  to  pursue  or  defend,  whatever  may  be  the  ground  of  the  opposing  party's  claim, 
or  the  nature  of  his  averment  of  possession.  Nor  does  the  Lord  Oniinary  find  any  thing 
in  other  cases  relative  to  the  same  subject  to  authorise  such  a  view. 

"  In  this  situation,  had  the  pursuer  in  the  present  case  made  an  averment  of  posses- 
sion similar  to  that  by  the  defenders  in  Macalister's  case,  it  might  have  been  necessary 
to  allow  a  proof  before  finally  disposing  of  the  cause ;  but,  looking  to  his  averment,  as 
made  in  article  second  of  the  revised  condescendence,  it  is  thought  that  it  is  not  so 
qualified  as  to  render  that  course  requisite.  At  the  most,  it  is  merely  a  statement  of 
possession  by  the  pursuer,  as  one  of  the  public,  occasionally  taking  sea-weed  or  ware 
from  the  shore,  ex  adveno  of  the  defender's  lands,  and  this  not  even  during  any  specified 
period.  In  short,  the  averment  is  of  the  loosest  and  most  undefined  description ;  and 
the  pursuer's  attention  being  called  to  it  before  closing  the  record,  he  declined  to  make 
any  alteration  upon  it. 

*'  So  standii^  the  case,  the  Lord  Ordinary  is  of  opinion  that  the  defender  is  entitled 
to  be  at  once  assoilzied  from  the  action." 

DUNIOP,  VOX*  IV.  45 
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the  same  torfcaTe,  with  probably  increased  intensity,  the  unhappy  man's  resolution  failed, 
and  he  subscribed  the  deeds  which  had  been  prepared  for  him  by  the  Earl.  Lord. 
Cassillis  appeared  before  the  Privy  Council  to  answer  the  complaint,  and  objected,  that 
it  was  either  civil  or  criminal,  and  therefore  that  the  Privy  Council  was  not  the  com- 
petent tribunal  to  try  it.  This  defence  prevailed,  as  there  was  no  immediate  violence 
to  redress ;  but  Lord  Cassillis  was  ordained  to  find  security  under  a  penalty  of  2000 
pundis  not  to  molest  the  abbot,  or  uptake  the  fruits  and  profits  of  the  abbacy,  the  abbot 
having  complained  that  he  had  uptaken  '  my  living  and  fruits  for  3  years  back ;  *  and 
Lord  Cassillis  is  also  ordained  to  find  the  same  caution  to  Mr.  Qeorge  Buchanan,  designed 
pensioner  of  Crossregual,  that  he  might  uplift  his  pension. 

I  don't  know  that  the  case  was  ever  brought  before  the  ordinary  courts  of  law.  I 
rather  suspect  not ;  for  it  appears  that  Lord  Cassillis  ultimately  succeeded  in  gettdng 
possession  of  these  lands,  holding  them  as  vassal  under  the  abbot  and  convent. 

In  the  progress  of  titles  produced,  we  do  not  of  course  find  the  deeds  extorted  from 
the  unfortunate  abbot,  but  we  find  that  there  was  a  procuratory  of  resignation  by 
Stewart  of  Cardonald  of  these  lands  into  the  hands  of  the  abbot,  for  new  infeftment  in 
favour  of  some  person,  whose  name  is  blank,  in  1571. 

Then  follows  a  renunciation  of  these  lands  and  others  which  had  belonged  to  Cross- 
regual, in  virtue  of  a  contract  between  Kennedy  of  Bargany,  Lord  Cassillis,  and  the 
abbot,  dated  at  Ayr,  1573. 

This  is  followed  up  by  a  charter  by  the  abbot  to  Lord  Cassillis  of  these  lands  and 
various  others,  as  lying  in  the  barony  of  Crossregual,  15th  November  1573. 

The  inventory  from  which  these  notices  are  given  always  describes  the  lands  as 
lying  in  the  barony  of  Crossregual,  but  I  have  no  doubt  the  originals  will  describe  them 
as  within  the  regality. 

This  is  succeeded  by  a  charter,  7th  December  1575,  of  the  same  lands,  by  the  abbots 
in  favour  of  the  Earl  and  Dame  Margaret  Lyon,  his  lady,  and  their  heirs-male,  described 
as  lying  within  the  regality  of  Crossregual.  One  seisin  on  the  lands  of  Balchdstie  is  to 
carry  all  the  lands,  but  they  are  not  designed  as  a  barony ;  and  I  think  it  clear  the 
abbot  did  not,  as  he  could  not,  convey  or  confer  baronial  rights  with  this  grant  to 
a  vassal. 

There  is  a  charter  of  confirmation  of  this  grant  by  King  James  on  10th  January 
1575-6,  not,  however,  as  feudal  superior,  and  making  Lord  Cassillis  Crown  vassal,  but 
as  confirming  a  feu-right  of  church  lands  as  sovereign,  now  that  the  rights  of  the  Papacy 
were  abolished  in  this  country. 

It  further  appears  that,  in  1614,  these  lands  of  Drumgirloch  and  Drnmbane 
[767]  were  f eued  by  Lord  Cassillis  to  Kennedy  of  Craigoch,  with  vrreck  and  ware ;  and 
this  privilege  continued  in  these  subaltern  titles  till  1776,  when  the  family  succeeded 
to  the  title  and  estates  of  Cassillis,  and  have  held  these  lands,  both  property  and  supe- 
riority, under  the  Crown  titles,  which  have  no  such  specific  privilege. 

We  find  the  next  public  notice  of  the  Abbey  of  Crossregual  in  the  Act  1617,  c  30, 
when  what  remained  of  it,  little  beyond  the  building  and  its  precincts,  besides  the  feu- 
duties,  was  annexed  to  the  bishoprick  of  Dunblane.  There  is  an  express  reservation  in 
the  Act  in  favour  of  Lord  Cassillis,  of  all  his  lawful  rights  to  the  landiB  and  teinds  of  the 
lands,  and  also  to  Mr.  Peter  Hewat,  the  present  abbot^  his  liferent;  and  by  Act  1641, 
c.  178,  it  appears  that  Hewat  was  still  alive,  (having  thus  survived  the  bishoprick  of 
Dunblane ;)  for,  by  that  Act,  the  right  is  extended  to  his  daughter  for  nineteen  years 
after  his  lifetime  should  expire.  By  this  Act  1617,  the  temporality  of  the  abbacy  was 
dissolved  from  the  Crown,  and  that  and  the  spirituality  are  annexed  and  incorporated 
with  the  see  of  Dunblane,  and  merges  in  the  bishoprick — the  title  and  dignity  of  the 
abbacy  of  Crossregual  being  suppressed.  Although  this  Act  reserves  Lord  Cassillis's 
rights  to  the  lands,  I  see  no  ground  for  thinking  they  were  held  by  him  as  part  of  a 
barony.  I  think  the  regality  rights  probably  did  not  exist  after  the  Beformation;  at 
all  events,  I  think  they  were  suppressed  when  it  merged  in  the  see  of  Dunblane,  and 
they  clearly  were  never  exercised  since  that  era. 

Now,  on  looking  at  the  present  Marquis's  seisin,  these  lands  of  Drumgirloch  and 
Drumbane  do  not  form  part  of  the  Earldom  and  Lordship  of  Cassillis;  neither  do 
they  form  part  of  the  barony  and  regality  of  Montgomeriestown*  I  do  not  think  any 
baronial  right  attaches  to  them.  But  Lord  Ailsa  holds  them  now  with  parts  and 
pertinents ;  and  it  is  not  immaterial  to  observe,  that  as  this  is  a  sufficient  title  to  acquire 
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a  right  to  gather  sea-ware  ex  adverse  of  such  lands,  the  sub-feu  to  the  family  of  Craigoch 
expressly  makes  a  grant  of  this  privilege. 

There  can  he  no  douht  of  this  in  point  of  law.  The  case  of  Fullerton,  in  1714,  was 
different  in  this  respect,  that  there  was  in  the  tenendas  a  grant  of  wreck  and  ware,  and 
was  a  barony.  But  the  case  of  Macalister  seems  to  be  in  point  j  the  shell-sand  was 
acquired  and  possessed  under  a  clause  of  part  and  pertinent  even  in  a  sub-vassars  charter. 

Such  is  the  title  of  the  defender. 

On  the  other  hand,  we  find  the  pursuer  stating  himself  to  be  an  occupier  of  land  in 
the  neighbourhood,  but  not  along  the  sea-ehore,  who  can  only  reach  the  sea-shore  by 
coming  down  a  road  through  Lord  Ailsa's  property.  The  title  he  founds  on  is  the 
rights  he  asserts,  of  every  one  of  the  li^es  who  can  reach  the  sea-shore  without  a  tres- 
pass, to  take  sea-ware  ex  adnerso  of  the  lands  of  the  proprietor,  even  although  he  does 
not,  and  cannot  allege  immemorial,  or  indeed  any  possession  except  what  is  recent  and 
interrupted.  Now  I  do  not  see  any  sufficient  authority  for  the  law  laid  down  by  Balfour 
and  Skene,  founding  on  the  same  ancient  cases,  as  to  the  right  of  quUibet  e  pqptdo  to 
win  stones,  &c  within  sea-mark.  At  least,  all  our  later  authorities  negative  this 
right,  and  maintain  that  there  must  be  a  special  grant  from  the  Crown  to  give  a  right 
of  property  or  use  in  the  sea-shore.  If  this  be  so,  I  do  not  see  how  the  public  at  large 
should  be  entitled  to  appropriate  either  the  sea-shore  itself  which  the  pursuer,  however, 
does  not  daim  any  right  to  do,)  or  what  rests  on  it,  or  has  been  driven  on  it  from  the 
sea.  Hence  I  think  the  pursuer  has  no  title  to  take  sea-ware  from  the  shore  ex  adverso 
of  the  Mar-  [768]  -quis's  lands,  having  had  no  possession  of  this  right ;  in  shorty  that  he 
has  no  title  to  cf&l  upon  the  defender  to  prove  any  possession  to  fortify  his  title  to  this 
privilege  of  lands  lying  along  the  seapshore,  which  have  been  granted  with  parts  and 
pertinents. 

LoBD  MoNORBiFF. — In  this  case,  we  have  had  a  large  discussion  on  abstract  questions, 
and  some  questions  on  the  titles.  But  I  really  think  that  the  case  resolves  itself  into  a 
narrow  compass. 

It  is  now  granted,  as  matter  of  fact,  that  the  defender  in  this  declarator  is  proprietor 
of  all  the  ground  adjoining  the  sea  or  sea-shore,  in  the  locality  in  question. 

It  is  also  granted,  as  I  understand,  that  the  pursuer  of  the  declarator  has  no  property 
whatever  adjoining  the  sea ;  and  it  is  not  stated,  that  he  is  even  an  heritor,  proprietor 
of  any  land  in  the  neighbourhood  of  the  sea.  The  utmost  of  the  statement  is,  that  he 
has  married  the  widow  of  a  man  who  had  the  property  of  certain  lands  not  far  distant, 
but  entirely  separated  from  the  sea,  and  without  any  right  whatever  to  sea-wreck  or 
ware  in  any  titles. 

The  action  before  the  Court  is  at  the  instance  of  that  party.  And  the  question  is, 
whether  he  has  a  title,  on  which  he  can  obtain  declarator  in  terms  of  the  conclusions 
of  the  summons,  that  he  has  a  right  to  take  sea-wreck  and  ware  from  the  shore  of  the 
sea  opposite  to  the  lands  of  the  defender,*  Lord  Ailsa.  I  cannot  conceive  that  this  can 
be  a  doubtful  question,  or  that  it  necessarily  involves  the  discussion  of  any  abstract 
questions  whatever. 

The  defender  pleads  a  right  by  a  simple  title  in  his  property  clearly  de  facto  adjoin- 
ing the  sea,  and  prescriptive  possession  of  the  exclusive  right  of  gathering  all  the  sea- 
ware  opposite  thereto,  to  continue  that  possession  ;  and  he  so  pleads,  in  the  total  absence 
of  either  title  or  possession  in  the  other  party.  He  shows  his  title,  with  many  qualities 
in  which  the  right  claimed  might  be  perferably  involved,  if  any  counter-titles  were  pre- 
sented bringing  it  to  that  issue.  But  he  says  also,  that  his  titles  are  at  aU  events 
sufficient  to  sustain  his  right,  if  confirmed  by  prescriptive  possession.  And  then  he 
makes  the  distinct  offer  of  proof  of  possession  for  beyond  forty  years,  with  a  strong 
probability  of  the  truth  of  that  averment  in  the  leases  produced.  The  Lord  Ordinary 
has  found  that  title  clearly  sufficient ;  but  in  respect  of  the  total  absence  of  title  in  the 
other  party,  and  the  nature  of  that  exhibited  by  the  defender,  has  found  it  unnecessary 
to  put  the  defender  to  a  proof  of  his  possession  at  the  instance  of  this  pursuer. 

I  concur  in  that  opinion.  1. 1  think  it  clear  that  the  defender  has  a  title  abundantly 
sufficient  to  enable  him  to  secure,  by  prescriptive  possession,  an  exclusive  right  to  gather 
the  wreck  and  sea-ware  on  the  sea-shore  opposite  to  his  own  lands.  My  opinion  on  the 
case  goes  further  than  this,  for  I  think  that  he  would  have  that  right  independent  of 
any  prescriptive  possession,  at  least  if  no  adverse  possession  could  be  proved.  But  for 
the  present  purpose,  it  is  enough,  in  the  first  instance,  that  he  has  a  clear  title  for  pre- 
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scripdon.    The  effect  of  this  is,  that  the  only  result  we  could  come  to  against  the 
respondent  would  be,  to  allow  him  a  proof  of  the  possession  averred. 

But,  2. 1  really  think  that  it  ought  not  to  stand  so.  The  defender  is  in  possession 
of  his  own  groundis,  extending  nine  miles  along  the  coast.  There  is  prima  facte  evidence 
of  his  having  occupied  by  his  tenants,  during  a  long  period,  the  right  of  gathering  the 
sea^weed  opposite  those  lands.  The  pursuer  is  trying  to  interfere  with  this  right,  in  so 
far  as  it  is  maintained  to  be  exclusive ;  and,  by  [769]  bringing  this  declarator,  truly 
confesses  that  the  possession  has  been  against  his  pretensions,  though  in  words  he  denies 
that  there  has  been  exclusive  possession  during  the  years  of  prescription.  And  who, 
then,  is  this  pursuer,  and  what  is  his  title  1 

He  has  confessedly  no  title  but  as  unus  de  poptdo.  He  pretends  no  right  from  the 
Crown.  He  alleges  no  property  even  adjoining  to  the  sea  or  shore.  He  hardly  alleges 
property,  or  even  occupancy,  any  where.  When  reduced  to  its  simple  elements,  his 
utmost  ground  of  title  is  nothing  more  than  that,  because  the  defender  has  no  express 
grant  from  the  Crown,  he,  as  any  one  of  the  public,  has  an  equal  right  to  take  the  sea- 
ware  from  the  shore  opposite  to  the  defender's  grounds.  This  is  the  case ;  and  it  is  not 
a  little  singular,  that  a  party  who  raises  such  a  case,  founding  on  the  negative  fact  of 
the  defender  having  no  express  grant  of  the  shore  or  of  the  se&-ware  from  the  Grown, 
and  who  insists  that,  as  matter  of  law,  these  rights  do  not  pass  &om  the  Crown  other- 
wise, as  being  inter  regalia,  should  think  that  he  may  exercise  such  a  right  of  taking 
sea-ware,  who  not  only  has  no  such  grant,  but  has  no  property  upon  the  sea,  to  which 
it  is,  or  indeed,  in  general,  could  be  naturally  attached. 

I  own,  I  think,  that  a  great  deal  of  the  nice  discussion  which  has  taken  place  is 
thrown  away  in  such  a  case  as  this.  It  is  clear  to  me,  that  if  the  title  of  the  defender 
is  sufficient  as  a  ground  of  prescription  of  the  exclusive  right  of  gathering  the  sea-ware, 
that  is  sufficient  to  bar  any  interference  by  such  a  party  as  this  pursuer,  who  pretends 
no  title,  and  could  not  by  any  possession  establish  a  right  in  himself. 

Therefore,  I  think  it  very  Uttle  necessary  to  enter  into  a  discussion  of  the  questions 
which  have  occurred  in  cases  of  a  very  different  character.  I  have  very  carefully  con- 
sidered all  those  cases,  and  particularly  those  judgments  of  the  House  of  Lords,  which 
are  represented  as  having  essentially  aJtered  the  principles  on  which  the  proceedings  of 
our  Court  had  formerly  rested.  I  do  not  think  that  they  have  done  so ;  but^  on  the 
contrary,  looking  to  the  principles  of  the  law  of  Scotland,  which  on  this  subject  are  of 
ancient  date,  I  tJ^ink  that  the  judgments  referred  to  are  in  no  way  inconsistent  with  the 
former  decisions  of  this  Court. 

If  there  were  here  any  party,  such  as  the  Crown  or  the  superior,  having  any  title  to 
interfere  with  the  defender's  possession,  it  might  be  necessary  to  discuss  carefully  the 
nature  and  extent  of  his  rights.  But  it  is  particularly  to  be  observed,  that  he  is  claim- 
ing nothing  but  what  he  has  always  had.  He  has  no  declarator  of  property  in  the  shore, 
or  in  any  thing  else.  He  only  holds  what  he  has  by  a  legal  title  and  possession  against  a 
party  who  has  no  title  at  all,  and  can  have  no  possession  by  any  title.  Is  it  necessary 
for  him,  in  such  circumstances,  to  discuss  any  of  the  abstract  questions  here  raised  on 
the  effect  of  titles  bearing  express  boundaries  by  the  sea,  the  sesrahore,  or  the  sea-flood  f 
I  think  not.  I  am  of  opinion,  that  the  more  those  cases  are  considered,  they  bring  out 
the  more  clearly  that  the  pursuer  can  have  no  case  in  the  present  declarator.  But  to 
me  it  appears  that  this  case  stands  perfectly  clear  of  any  such  discussions. 

One  simple  distinction  would  relieve  the  argument  of  much  apparent  perplexity. 
The  sea-shore  may  be  in  some  sense  inter  regalia.  But  most  clearly  it  is  so  by  the  law 
of  Scotland,  only  with  reference  to  certain  of  the  uses  belonging  to  it.  Lord  Stair's 
clear  statement  is  enough  on  this  point : — "  Yet  doth  the  shore  remain  proper,  not  only 
as  to  jurisdiction,  but  as  to  houses  or  works  built  thereupon,  and  [770]  as  to  minerals, 
coals,  or  the  like  found  therein,  and  so  is  not  in  whole  common,  but  some  uses  thereof 
only."  1 

There  is  no  ambiguity  in  the  doctrine  thus  stated,  and  it  is  amply  supported  by 
numerous  other  authorities  and  decisions — by  the  two  cases  of  Culross — by  the  old  case 
of  Fullerton,  July  16,  1697,  (Morr.  13,524),— by  the  case  of  Campbell,  November  15, 
1813 — and,  indeed,  by  nearly  all  the  other  cases  referred  to  on  the  subject;  but  most 
especially  and  decisively  by  the  case  of  Innes  v.  Downie,  &c.,  May  27,  1807,  (Hume,  p. 

1  Stair,  II,  1,  5. 
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552,)  which  I  conceive  to  be  directly  in  point,  and  must  ever  believe  to  be  of  the 
highest  aathority  in  the  law  of  this  subject ;  and,  so  far  as  it  may  be  of  any  importance, 
I  am  of  opinion  that  the  law,  which  was  there  laid  down  by  Sir  Ilay  Campbell,  was 
sound  and  right.  I  think  that  it  was  relevant  to  the  case  before  the  Court;  but, 
supposing  it  were  to  be  taken  as  only  obiter  dictum^  it  is  the  deliberate  judicial  dictum 
of  one  of  the  greatest  masters  of  the  law  of  Scotland  who  has  lived  in  my  time — the 
Lord  President  Campbell. 

I  do  not  mean  to  enter  into  the  other  discussions  about  the  cases  of  Smart,  Boucher, 
Berry,  and  Tod.  I  think  all  this  unnecessary  to  the  present  case.  Indeed,  the  cases  of 
Smart  and  Berry  are  strong  authorities  for  the  general  rule,  as  they  both  depended  on  a 
special  boundary  by  the  *^  sea-flood,"  of  a  nature  to  admit  of  no  doubt,  independent  of 
other  special  circumstances  which  affected  them. 

The  sea-shore  must  always  remain  under  the  power  of  the  Crown,  as  to  the  inalien- 
able right  which  it  holds  for  the  public  use, — and  so,  as  being  in  this  sense  inter  regalia 
— that  is,  for  all  the  purposes  of  navigation,  landing,  spreading  nets,  &c.  What  may  be 
the  exact  extent  of  such  uses  for  the  public,  on  which  the  proprietor  of  the  ground 
adjacent  cannot  encroach,  may  not  be  exactly  defined.  It  is  not  necessary  for  the  present 
case  that  they  should  be  exactly  defined.  There  is  no  encroachment  here  proposed  by 
Lord  Ailsa.  But  very  clear  it  is,  that  the  right  to  take  wreck  and  ware  from  the  shore 
cannot  belong  to  the  pursuer,  without  any  title  at  all,  or  to  any  one  of  the  public  who 
chooses  to  assert  it,  in  the  face  of  the  title  and  possession  of  the  defender.  Whatever 
may  have  been  said  of  the  shore,  there  is  no  authority  at  all  for  alleging  that  wreck  and 
ware  is  inter  regalia,  or  that  the  right  to  it  does  not  pass  as  part  and  pertinent  of  the 
adjoining  land.  But  there  is  here  no  appearance  for  the  Crown  ;  and  if  the  defender 
were  able  to  prove  the  immemorial  possession  averred,  of  which  there  can  be  no  reason 
to  doubt,  he  assuredly  could  establish  his  right,  both  by  his  titles  and  by  prescription, 
at  the  least  in  this  matter  of  wreck  and  ware,  even  against  the  Crown  in  the  keenest 
competition. 

There  are  other  points  in  this  cause  of  great  importance,  into  which  I  do  not  enter  : 
I  mean  the  rights  of  barony  and  regality  originally  connected  with  the  lands  which  are 
now  the  property  and  in  the  occupation  of  the  defender.  I  think  that  there  is  enough 
for  judgment,  without  resting  any  thing  on  the  right  derivable  from  that  source. 

LoBD  CooKBUBN. — Agreeably  to  what  I  have  said  in  the  immediately  preceding  case 
of  Smith,  I  think  that  this  shore  is  the  property  of  the  Crown ;  and  that  the  fact  of  the 
land  being  contiguous  to  the  sea,  does  not  imply  that  the  Crown  [771]  has  conferred 
any  title  on  the  defender  which  authorises  him  to  claim  the  shore.  If  this  case 
depended,  therefore,  on  the  property  of  the  shore,  I  should  be  against  the  defender. 
But  I  think  it  does  not 

The  defender  is  not  claiming  the  property  of  any  portion  of  the  shore  itself.  Hence, 
the  whole  cases  that  have  been  referred  to  about  embanking,  or  about  opera  manufacta, 
or  in  any  way  advancing  upon  the  shore,  are  inapplicable  to  the  facts  of  the  present 
question.  The  defender  only  claims  a  right  to  appropriate  drift  sea-ware.  Now,  I  have 
no  doubt  that  the  privilege  of  parts  and  pertinents  in  his  grant  is  a  sufficient  title  for 
acquiring  a  right  to  take  this  ware  by  prescription.  Usage  for  forty  years  will  prescribe 
almost  any  thing,  naturally  or  by  custom,  connected  with  the  principal  tenement ;  and 
there  can  be  no  doubt,  that  by  the  prevailing  custom  of  this  country,  drift  sea-ware  is 
deemed  sufficiently  accessory  to  the  land  to  admit  of  its  being  used  as  a  pertinent  of  it. 

The  only  point  I  am  not  satisfied  about  is,  whether  the  defender  should  not  be 
obliged  to  prove  the  disputed  fact  of  his  possession.  His  plea  is,  that  his  clause  of 
parts  and  pertinents  by  itself  gives  him  a  title  to  exclude  the  pursuer  at  least,  who  is 
merely  untu  e  poptdo.  And,  no  doubt,  if  the  pursuer  must  be  dealt  with  as  a  person 
without  either  right  or  possession,  this  result  cannot  be  avoided;  for  no  one  can 
challenge  the  right  of  another  in  a  matter  in  which  the  challei^er  has  no  concern. 

But  has  the  pursuer  no  title  or  possession  ?  He  offers  to  prove  a  general  practice  of 
taking  this  drift  ware.  Certainly  the  averment  as  to  this  practice  is  not  sufficient, 
either  as  to  mode  or  as  to  time,  to  amount  to  prescription ;  but  it  puts  him,  perhaps,  in 
a  better  position  than  if  he  was  confessedly  only  beginning  now.  Then  as  to  his  right 
— it  must  be  observed  that  he  is  not  claiming  any  right  over  private  property.  He  ia 
not  in  the  situation  of  a  person  objecting  to  an  heritor's  cutting  feal  as  a  pertinent  of 
his  estate,  the  objector  having  no  interest  in  the  feal  himself.     The  Crown  not  opposing. 
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the  sea-shore  is  open  to  every  body ;  and  so  common  is  the  shore,  that  there  are  some 
uses  of  it  which  even  the  Crown  cannot  resist.     If  the  King  was  opposing  the  pursuer, 
the  pursuer  could  have  less  to  say.     But  I  am  not  satisfied  t^at  the  defender,  who  is  not 
the  owner,  and  has  no  right  but  what  he  has  secured  by  usage,  stands  quoad  hoc  in  the 
King's  place.     It  seems  to  me  that,  under  that  common  use  of  the  shore  which  is  given 
by  law,  at  least  with  the  acquiescence  of  the  Crown,  every  body  has  a  right  sufficient  to 
enable  him  to  resist  exclusion  at  the  instance  of  a  private  party  who  has  nothing  but  an 
unused  clause  of  parts  and  pertinents.     I  do  not  see  how  the  defender  can  be  the  better 
of  having  these  dead  words  in  his  title-deeds.     If  he  be,  then  persons  in  his  situation 
have  great  powers  of  exclusion.    For  who  is  to  compete  with  them  f    Not  any  other 
proprietor  next  the  shore,  because  no  other  can  have  land  ex  ctdveno  of  the  shore 
opposite  them,  nor  any  proprietor  at  a  distance  from  the  shore,  nor  any  one  who  is  not 
a  proprietor  at  all ;  because  these  are  mere  parts  of  the  public.     And  in  this  way  they 
exclude  the  whole  public,  in  virtue  merely  of  their  unused  clause  of  parts  and  pertinente. 
The  case  of  Macalister  seems  to  me  to  be  decisive  on  this  point     The  Court  sustained 
the  pursuer's  title,  as  a  good  title  for  prescription ;  but  they  did  not  decide  the  cause 
upon  this  title.     On  the  contrary,  they  remitted  to  the  Lord  Ordinary  to  proceed.     I  do 
not  see  what  remained  to  be  proceeded  with  except  the  proof  of  possession ;  and  the 
observations  of  the  Judges  seem  to  show  that  it  [772]  was  not  thought  that  the  mere 
title  was  enough  for  the  pursuer's  success.     I  am  aware  that  the  defenders  in  that  case 
averred  a  better  title  and  a  better  possession  than  what  is  averred  by  the  pursuer  here. 
But  this  did  not^  and  could  not,  enter  into  the  consideration  of  the  sufficiency  of  the 
pursuer's  title.     And  the  defender  appears  not  to  have  founded  on  the  general  title  of 
the  community  to  use  the  sea-shore.     The  case  was  plainly  remitted  to  the  Lord 
Ordinary  for  a  proof  of  the  pursuer's  possession.     Nothing  was  decided  beyond  his  title 
to  pursue — a  title  on  his  part  to  exclude,  without  possession,  does  not  appear  to  have 
been  supposed. 

Lord  Jubtiob-Clbrk. — I  have  no  difficulty  in  this  case,  and  concur  in  the  result     It 
seems  to  me  to  be  precisely  that  of  Innes,  as  to  actual  result,  although  all  the  grounds 
stated  in  that  case,  as  the  report  stands,  need  not  be  adopted.     The  title  of  Loid  Ailsa, 
with  parts  and  pertinents  to  the  adjacent  lands  in  question,  even  although  the  right  of 
property  remains  in  the  Crown,  gives  Lord  Ailsa  the  beneficial  uses  to  whieh  the 
products  of  the  shores  and  the  rocks  can  be  turned ;  for  the  sea-ware  on  the  shores  is,  I 
think,  beyond  all  doubt,  a  proper  pertinent  of  the  adjacent  lands,  if  the  proprietor  is  not 
excluded  by  his  title  therefrom.     I  do  not  enter  into  the  question,  whether  the  property 
of  the  shore  is  vested  in  Lord  Ailsa  or  remains  with  the  Crown.     That  point  is  not 
necessary  for  Lord  Ailsa's  defence ;  and  unless  the  Crown  were  a  party,  which  in  this 
case  we  could  not  direct,  it  would  neither  be  safe  nor  conclusive  to  find  any  thing  upon 
that  question.     I  have  already,  in  the  case  of  Smith,  reserved  my  opinion  on  that  point, 
on  which  I  think  there  is  no  proper  authority  or  precise  decision.    The  pursuer  has  no 
title  of  any  sort,  and  I  think  he  avers  no  such  possession  as  a  court  of  law  can  receive 
as  a  title  to  pursue  an  action.     He  appears  simply  as  an  inhabitant  of  the  upper  country, 
as  one  of  the  public  averring  occasional  use  of  sea-weed,  and  says  that  the  sea-weed  on 
the  shore  is  inter  regalia ;  and  then  he  further  leaps  to  the  conclusion,  which  is  not 
well-founded,  that  the  use  of  aU  regalia  is  open  to  all  the  public.     That  last  proposition 
is  utterly  untenable.     Many  of  the  regalia  cannot  be  appropriated  or  used  by  the  public. 
Several  may  be  the  proper  subject  of  grant,  and  cannot  be  exercised  without  grant 
But  sea-weed  is  not^  in  my  opinion,  inter  regalia^  although  it  often  is  introduced  into 
charters  from  the  Crown.    Along  with  Lord  Medwyn,  and,  I  understand,  Lord  Moncreiff, 
I  think  the  very  slight  notice  by  Skene  and  Balfour  quite  insufficient  to  establish  any 
such  proposition  that  sea-weed  is  inter  regalia^ — (Lord  Moncreiff  assented ;)  and,  accord- 
ingly, that  was  not  the  view  taken  by  Sir  Ilay  Campbell.    The  whole  collections  and 
natural  products  of  the  shores  and  rocks  are  the  natural  pertinents  of  the  adjacent  lands, 
and  so  have  ever  been  viewed  and  dealt  with  when  the  proprietor  is  not  excluded  there- 
frouL     I  do  not  require  Lord  Ailsa  to  prove  possession,  because  I  think  the  sea-weed  is 
a  proper  pertinent  of  his  lands,  and  that  the  public  are  not  entitled  to  cut  and  carry 
away  the  same  to  manure  lands  at  a  distance,  or  to  bum  kelp  ex  advereo  of  the  pro- 
prietor's lands.    I  do  not  inquire  as  to  any  possession  by  Lord  Ailsa,  for  we  are  not  in 
that  question,  and  his  leases,  without  actual  proof,  would  not  be  evidence  of  possession, 
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if  he  thought  that  any  actual  possession  oould  be  required  to  be  proved  on  the  part  of 
Lord  Ailsa. 

On  this  short  ground,  I  apprehend  that  this  action  should  be  dismissed.  The  old 
case  of  Fullerton  is  express  on  the  point,  as  weU  as  the  case  of  Innes  and  Macalister.  I 
have  only  to  refer  to  my  opinion  in  the  case  of  Smith,^  to  show  the  [773]  points  on 
which  I  wish  to  reserve  my  opinion.  I  have  only  to  say,  on  the  progress  of  titles  in 
this  case,  that  they  afford  a  good  instance  of  the  hazard  of  inferring  the  grant  of  any 
subject  from  the  Crown  not  distinctly  expressed  in  the  title. 

The  Court  then  pronounced  this  interlocutor : — ^'  Recal  the  said  interlocutor ;  and 
in  respect  that,  in  so  far  as  the  present  action  relates  to  the  right  claimed  by  the  pursuer 
to  gather  sea-weed  or  ware,  it  was  admitted  that  the  case  was  to  be  disposed  of  on  the 
assumption  that  a  portion  of  the  defender's  lands  lie  immediately  adjacent  to  the  sea, 
and  have  the  sea  as  their  actual  boundary ;  and  also,  in  respect  that  the  pursuer,  for  his 
own  title  to  insist  in  the  action,  founds  solely  upon  a  right,  as  one  of  the  public,  to 
gather  the  said  sea-weed  or  ware,  and  for  his  own  interest  to  do  so  upon  his  occupancy 
of  certain  neighbouring  lands  admittedly  not  adjoining  to  the  sea;  and  in  respect, 
further,  that  he  does  not  aver  possession  of  the  said  right,  either  by  himself  or  by  the 
rest  of  the  public,  or  other  parties,  proprietors  of  lands  for  forty  years,  or  for  any  specific 
period,  and  that  his  averment  amounts,  in  truth,  to  no  more  than  an  aUegation  of  occa- 
sional acts,  by  himself  and  others  of  the  public,  of  gathering  sea-weed  or  sea-ware  from 
the  shore, — Find  that,  in  this  situation,  although  the  Crown-titles  of  the  defender 
contain  no  express  grant  of  the  sea-shore,  ex  adverso  of  his!  said  lands,  or  of  wreck  and 
ware,  the  defender  has  a  sufficient  title  to  defend  the  present  action,  and  to  arrest  the 
conclusions  thereof,  to  have  it  found  and  declared  that  the  pursuer  has  a  right  to  gather 
and  appropriate  for  his  own  use  sea-weed  or  ware  from  the  said  shore  ex  adverso  of  the 
defender's  said  lands,  and  the  other  conclusions  in  reference  to  the  same  matter :  There- 
fore, of  new,  assoilzie  the  defender  from  the  action  in  so  far  as  the  conclusions  thereof 
relate  to  the  said  right  claimed  by  the  pursuer  of  gathering  sea-weed  or  ware  from  the 
said  shore,  and  decern ;  and  quoad  ultra  remit  the  cause  to  the  Issue-clerks,  and  find 
the  pursuer  liable  to  the  defender  in  the  expenses  incurred  by  him  in  reference  to  the 
question  of  the  right  to  sea-weed  or  ware  in  the  Outer  House,  and  also  in  the  additional 
expenses  incurred  since  the  Lord  Ordinary's  interlocutor ;  and  appoint  an  account  thereof 
to  be  lodged,"  &c. 

[Cf.  Duhe  of  Montrose  v.  Macintyre,  10  D.  899 ;  Lord  Saltoun  v.  Park,  20  D.  91, 
93;  Colqvhoun  v.  Patan,  21  D.  1002;  Agnew  v.  Lord  Advocate,  11  M.  315,  323,  327; 
Buchanan  ^  Oeila  v.  Lord  Advocate,  9  R  1221 ;  Pirie  v.  Base,  11  R  493.] 


No.  90.  VJLLL  Dxinlop  774.    27  May  1846.    Ist  Div.— Lord  Ouninghame. 

Isabella  Young  or  Farkell,  and  Husband,  Suspenders. — H,  J,  Robertson 

— Hector, 

Robert  Barclay  and  Others,  Respondents. — Butherfurd — J.  M,  Bell 

Jurisdiction — Foreign — Interdict. — An  action  was  raised  in  the  Court  of  Session,  narrat- 
ing that  a  party  intestate  had  died  domiciled  in  Upper  Canada,  and  that  he  had  left 
heritable  and  moveable  property,  "  situated  partly  in  Upper  Canada,  and  partly  else- 
where, particularly  in  Scotland:"  the  summons  concluded  for  declarator,  that  the 
domicil  of  the  deceased  at  his  death  was  Canadian ;  that,  by  the  law  of  the  domicil, 
his  whole  moveable  succession,  ^'wherever  situated,"  was  regulated;  and  that  the 
pursuers  were  the  parties  entitled  to  said  whole  succession  by  &e  law  of  the  domicil, 
and,  '*  inter  alia,"  were  entitled  to  the  moveable  estate  in  Scotland :  it  also  concluded 
from  prohibiting  the  defenders  from  claiming  on  the  succession.  Defences  were 
lodged,  alleging  that  the  domicil  was  Scottish,  and  that  the  pursuers  had  no  right  to 
the  succession.    The  pursuers  of  the  declarator,  who  were  all  domiciled  in  Scotland, 

1  Ante,  March  10,  1846. 
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haying  commenced  proceedings  before  the  eoarta  of  Canada  foi  uplifting  the  moyeable 
estate  in  Canada, — Held,  that  they  were  liable  to  be  interdicted,  at  the  instance  of 
the  defenders,  from  following  out  these  proceedings,  pending  the  process  of  declarator. 

The  late  Alexander  Wood  of  Woodburnden,  Kincardineshire,  left  his  native  country, 
Scotland,  about  the  period  of  his  reaching  nugority,  and,  after  an  absence  of  nearly  fifty 
years,  returned  to  Scotland  in  1842,  where  he  resided  till  his  death  in  1844.  Whilst 
abroad,  he  was  settled  at  Toronto,  in  Upper  Canada,  where  he  realised  a  considerable 
amount  of  property,  heritable  and  moveable.  He  had  repeatedly  visited  Scotland  before 
his  return  in  1842,  and  had  become  possessed  of  considerable  property  in  Scotland,  both 
heritable  and  moveable,  which  he  held  through  the  medium  of  a  private  trustee, 
appointed  with  full  powers  of  administration. 

He  died  unmarried  and  intestate :  and  various  claimants  of  his  succession  appeared. 
Robert  Barclay,  farmer  in  Blackiewell,  Kincardineshire,  and  others,  were  cousins-german 
of  the  deceased  by  the  mother's  side.  They  alleged  that  the  last  return  of  the  deceased 
to  Scotland  was,  like  his  previous  visits,  of  a  merely  temporary  character ;  that^  at  the 
period  of  his  death,  his  domicil  continued  to  be  Canadian ;  and  that^  by  the  law  of  the 
domicil,  (regulating  all  intestate  moveable  succession,)  they  were  entitled  to  the  move- 
able estate  both  in  Canada  and  Scotland.  Mrs.  Toung  or  Farrell,  spouse  of  John 
Farrell,  residing  in  Stonehaven,  alleging  herself  to  be  the  nearest  relation  on  the  father's 
side,  claimed  the  heritable  succession,  as  independent  of  the  question  of  domicil ;  and, 
[775]  moreover,  alleging  that  the  domicil  of  the  deceased,  at  the  time  of  his  death,  was 
Scottish,  claimed  the  whole  moveable  succession  also,  both  in  Scotland  and  Canada,  in 
respect  that,  by  the  law  of  the  domicil,  maternal  relations  were  wholly  excluded  from  the 

succession. 

In  January  1845,  Mrs.  Farrell  raised  an  edict  in  the  Commissary  Court  of  Kincardine- 
shire, as  the  forum  of  the  deceased's  domicil,  and  craved  to  be  decerned  executrix  qua 
next  of  kin.      Robert  Barclay  and  others  lodged  objections,  maintaining  that  Uie 
deceased  died  domiciled  in  Canada ;  that  they  were  his  executors  by  the  law  of  the 
domicil;  and  that  a  provincial  Commissary  Court  was  an  incompetent /orum  in  the  case 
of  a  domiciled  foreigner.     In  March  following,  they  raised  an  action  of  declarator  in  the 
Court  of  Session,  which  was  directed  against  Mrs.  Farrell  and  all  other  known  claimants 
on  the  succession,  narrating  that  the  deceased  had  left  both  heritage  and  moveables, 
**  situated  partly  in  Upper  Canada,  and  partly  elsewhere,  particularly  in  Scotland ; "  and 
concluding  for  declarator,  that  the  deceased  died  domiciled  in  Upper  Canada ;  *'  that  the 
right  to  take  up  his  whole  moveable  or  personal  estate,  and  rights  and  interests,  and 
executry  of  whatever  kind  or  denomination,  and  wherever  situated,  and  the  said  estate, 
rights  and  interests,  and  executry,  and  the  succession  thereto,  fall  and  belong  to  those 
relations  who,  according  to  the  law  of  his  domicil  at  his  death,  are  entitled  thereto ;  and 
it  ought  and  should  be  found  and  declared,  by  our  said  Lords,  that,  by  the  law  of  the 
said  domicil,  the  pursuers  are  the  parties  so  entitled,  share  and  share  alike ;  and,  inter 
aliOf  so  entitled  in  regard  to  the  whole  moveable  or  personal  estate,  rights  and  interests, 
and  executry  of  the  deceased  Alexander  Wood,  situated  in  Scotland." 

The  action  also  concluded  to  have  the  defenders  '^  prohibited  and  diachaiged  "  from 
making  any  claim  on  the  moveable  succession  of  the  deceased. 

Defences  were  lodged  to  this  action  by  Mrs.  Farrell,  alleging  that  the  domicil  was 
Scottish,  and  that  consequently  the  pursuers  had  no  right  to  any  part  of  the  succession. 
With  a  view  to  make  up  titles  to  the  moveable  property  situated  in  Canada,  Robert 
Barclay  and  others  sent  out  a  power  of  attorney,  under  which  an  application  was  made 
on  their  behalf  in  the  Court  of  Probate  at  Toronto ;  and,  consequently  thereon,  a  notice 
was  inserted,  by  order  of  the  Court,  in  the  Upper  Canada  Gazette  of  24th  April  1845, 
citing  the  next  of  kin  of  the  deceased  to  appear  within  eight  months  thereof,  and  show 
cause  why  letters  of  administration  should  not  be  granted  to  the  attorney  of  Robert 
Barclay  and  others. 

In  September  1845,  Mrs.  Farrell  was  served,  in  Scotland,  heir-at-law  to  the  deceased. 
In  November  1845,  a  note  of  suspension  and  interdict  was  presented  by  Mrs.  Farrell, 
against  Robert  Barclay  and  others,  complaining  of  their  resorting  to  the  Canadian  courts, 
and  craving  the  Court  of  Session  "  to  [776]  suspend  the  proceedings  complained  o^  and 
interdict,  prohibit,  and  discharge  the  said  respondents,  by  themselves,  or  by  attorney, 
agent,  or  commissioner,  acting  for  or  on  behalf  of  them,  or  any  of  them,  from  intcw- 
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meddling  or  intiomitting  with,  demanding,  uplifting,  receiving  or  discharging,  or  selling 
or  disposing  of  all  or  any  funds,  debts,  goods,  effects,  rights,  credits,  or  chattels,  which 
belonged  to  the  said  deceased  Alexander  Wood  of  Woodburnden,  formerly  of  Toronto, 
Upper  Canada,  and  afterwards  residing  at  Woodcot,  near  Stonehaven,  wherever  situated, 
whether  in  Scotland  or  in  Canada,  or  elsewhere ;  or  from  moving  or  proceeding  further 
in  an  action,  suit,  or  proceeding  commenced  in  the  Court  of  Probate  at  Toronto,"  &c. 

The  note  was  passed,  on  answers,  reserving  the  interdict,  and  was  remitted  to  the 
Lord  Ordinary,  before  whom  the  declarator  depended.  A  motion  for  interim  interdict 
was  then  made  before  his  Lordship,  before  completing  a  record. 

The  suspenders  pleaded,  that  the  application  was  clearly  competent  in  point  of  juris- 
diction, as  it  was  not  directed  against  the  Canadian  court,  but  solely  against  the 
respondents,  who  were  all  resident  in  Scotland,  and  amenable  to  the  authority  of  the 
Scottish  courts,  and  who,  moreover,  were  litigants  in  a  process  pending  before  these 
courts. 

On  the  merits,  they  maintained  that  the  application  should  be  granted,  the  necessity 
for  interposition  being  immediate ;  and  such  interposition  being  requisite  to  protect  the 
rights  of  litigants  in  the  pending  process  of  declarator.  The  question  at  issue  in  that 
process  was, — ^Whether  the  late  Alexander  Wood's  domicil,  at  death,  was  Scottish  or 
not  1  It  had  been  first  raised  in  the  Scottish  courts,  both  under  the  edict  and  objections 
in  the  Commissary  Court,  and  afterwards  in  the  declarator.  On  that  one  question  the 
moveable  succession,  both  in  Canada  and  Scotland,  equally  depended.  By  the  declarator, 
the  respondents  chose  the  Scottish  courts  as  the  forum  for  deciding  it,  and  they  specially 
craved  decree  in  these  courts  to  the  effect  of  deciding  on  the  right  to  the  whole  moveable 
estate,  of  whatever  kind,  "  and  wherever  situated."  A  decree,  in  terms  of  that  conclu- 
sion, would  expressly  declare  the  right  to  the  moveable  succession  in  Canada  as  well  as 
in  Scotland.  After  parties  had  joined  issoe  under  such  an  action,  it  was  a  wrong  on  the 
part  of  the  respondents,  towards  their  co-litigants,  (pursuers  of  the  declarator,)  to 
commence  other  judicial  proceedings  abroad  for  trying  the  same  question  there  as  well 
as  here.  The  two-fold  expense ;  the  incompatibility  of  adducing  Uie  same  evidence  in 
two  courts  on  opposite  sides  of  the  Atlantic  at  the  same  time ;  and  the  general  principle 
of  lis  alibi  pendens,  entitled  the  suspenders,  for  their  protection,  to  call  on  the  Court  to 
restrain  the  respondents  from  following  out  their  procedure  in  Canada,  at  least  so  long 
as  proceedings  were  pending  in  Scotlimd.  There  were  numerous  instances  in  which 
iiigunctions  of  a  similar  nature  had  been  granted  by  the  English  courts,  and  there  were 
also  cases  in  which  interdict  had  been,  in  like  manner,  granted  in  Scot-  [777]  -land.  In 
particular,  the  ease  of  Lindesay,^  though  arising  under  the  Bankrupt  Act,  afforded  an 
express  example  of  the  exercise  of  the  same  jurisdiction  to  which  the  suspenders  were 
resorting  now. 

The  respondents  pleaded,  that  where  a  party  died,  leaving  moveable  property  situated 
in  different  countries,  there  was  a  necessity  for  the  claimant  of  his  succession  to  adopt 
judicial  proceedings  in  each  respective  country,  in  order  to  uplift  the  property  within  its 
own  territory.  Such  was  the  procedure  in  which  the  respondents  were  now  engaged ; 
the  proceedings  in  Scotland  and  in  Canada  being  respectively  necessary  for  uplifting  the 
property  in  each  country,  and  being  truly  intended  to  affect  only  what  was  within  the 
jurisdiction  of  each  respective  court.  And  as  the  Canadian  procedure  which  was  com- 
plained o^  did  not  at  all  affect  the  Scottish  property  falling  under  the  action  of 
declarator,  the  Scottish  courts  were  left  without  any  ground  of  interference  with  the 
Canadian  proceedings. 

The  question  at  issue,  whether  the  defunct's  domicil  was  Canadian  or  not^  was,  in 
its  own  nature,  just  as  well  fitted  for  trial  in  a  Canadian  court  as  in  a  Scottish  court. 
And  as  no  decree  in  the  Scottish  declarator  could  have  the  force  of  res  Judicata  in 
Canada,  but  would,  on  the  contrary,  be  examinable,  both  in  point  of  regularity  and  on 
the  merits,^  there  was  no  ground  for  interdicting  proceedings  in  Canada,  on  account  of 
the  dependence  of  a  Scottish  suit  which  could  not  ultimately  result  in  any  decree  that 
would  supersede  Canadian  procedure.  The  mere  circumstance  that  a  Scottish  decree 
in  foro  would  necessarily  have  weight,  when  produced  in  a  Canadian  courts  was  not 
enough  to  interdict  proceedings  there  till  such  decree  should  be  obtained  here ;  especially 
in  a  case  where  the  defunct  had  confessedly  lived  in  Canada  for  nearly  fifty  years,  and 

1  July  10,  1840,  (2  D.  Iid73).  >  See  References,  tf^o,  p.  785. 
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where  the  evidence  bearing  on  the  question  of  bis  domicil  might  naturally  be  considered 
by  the  Canadian  courts  as  more  accessible  to  themselves.  There  were  no  precedents  in 
Scotland  for  the  exercise  of  such  jurisdiction  as  was  here  appealed  to.  In  particular, 
the  case  of  Lindesay  applied  merely  to  transactions  reached  by  the  Bankrupt  Act,  which 
enacted,  (§  78,)  that  the  whole  moveables  of  the  bankrupt  (equally  in  England  as  in 
Scotland)  were  transferred  to  and  vested  in  the  trustee.  Under  this  British  statute,  to 
which  the  English  as  well  as  the  Scottish  courts  were  subject,  the  Court  of  Session  was 
merely  exercising  its  peculiar  statutory  jurisdiction  in  working  out  the  sequestration,  by 
interdicting  one  who  was  a  party  to  the  process  of  sequestration,  from  taking  steps  in 
England  to  defeat  the  sequestration.  Bat  that  case  had  no  scope,  as  a  precedent,  beyond 
questions  arising  on  the  Bankrupt  Act. 

The  Lord  Ordinary  "having  heard  counsel  in  this  process  of  suspension  and 
interdict,  on  a  motion  for  interim  interdict,  in  respect  it  [778]  appears,  from  a  process 
depending  between  the  same  parties  already  before  the  Lord  Ordinary,  that  the  respon- 
dents, on  8th  March  1845,  first  commenced  the  action  of  declarator  before  this  Court 
against  the  complainers,  praying,  in  its  leading  conclusion,  to  have  it  'found  and 
'  declared,  by  decree  of  the  Lords  of  our  Council  and  Session,  that  the  said  Alexander 

*  Wood  died  intestate,  and  that  at  the  date  of  his  death  his  domicil  was  Upper 
'  Canada;  that  he  died  domiciled  there;  and  that  the  right  to  take  up  his  whole 
'  moveable  or  personal  estate  and  righte  and  interests,   and  executry  of  whatever 

*  kind  or  denomination,  and  wherever  situated,  and  the  said  estate,  rights  and  interests, 

*  and  executry,  and  the  succession  thereto,  fall  and  belong  to  those  relations  who,  according 

*  to  the  law  of  his  domicil  at  his  death,  are  entitled  thereto ;  and  it  ought  and  should  be 
'  found  and  declared,  by  our  said  Lords,  that,  by  the  law  of  the  said  domicil,  the  pursuers 
'  are  the  parties  so  entitled,  share  and  share  alike ;  and,  inter  alia,  so  entitled,  in  regard 
'  to  the  whole  moveable  or  personal  estate,  rights  and  interests,  and  executry  of  the 

*  deceased  Alexander  Wood  situated  in  Scotland ;  and  further,  that  none  of  the  defenders 

*  foresaid,  or  any  others  who  may  appear  and  sist  themselves  in  the  course  of  the 
'  process  to  follow  hereon,  are  entitled  thereto,  or  to  any  part  thereof ; ' — and  in  respect 
the  suspenders  immediately  joined  issue  with  the  pursuers  of  that  action, — and  that  it 
is  alleged,  and  not  denied,  that  the  pursuers  of  the  said  action  have,  subsequent  thereto, 
commenced  another  action  or  process  before  one  of  the  courts  in  Canadei  against  the 
complainers,  with  similar  conclusions,  or  at  least  with  the  same  object  and  purpose,  to 
have  it  declared  that  they  were  next  of  kin  to  the  deceased,  and  entitled  to  claim  his 
moveable  efifects  in  Canada ;  and  as  the  proceeding  last  referred  to  appears  to  be  contrary 
to  the  duty  of  the  pursuers,  and  rights  of  the  complainers,  as  litigants  in  a  previously 
depending  and  competent  process  before  this  Court, — Grants  the  interdict  as  craved  ad 
interim,  (the  same  not  applying  to  any  heritable  estate  or  interest  within  Upper  Canada,) 
till  a  final  judgment  can  be  pronounced  in  the  present  case,  and  decerns  to  this  effect: 
Allows  extract  to  go  out  ad  interim;  without  prejudice  to  either  party,  suspenders  or 
respondents,  taking  such  measures  as  they  may  be  advised  to  be  expedient  custodue 
causa,  for  preserving  such  part  of  the  moveables  and  personal  property  of  the  defunct 
situated  in  Canada  till  the  final  issue  of  the  said  process  of  declarator  in  this  Court ; 
and  reserves  all  questions  of  expenses  in  this  process  till  an  ulterior  stage  of  the  cause."  ^ 

1  *<  NoTB. — ^Although  there  appear  to  have  been  few  occasions  on  which  parties  have 
had  occasion  to  apply  for  the  sort  of  interdict  now  granted,  the  principles  on  which  it 
proceeds  appear  to  be  generally  recognised  in  all  matured  systems  of  jurisprudence. 

"  The  question  arises  under  a  competition  for  the  moveable  succession  of  Alexander 
Wood  of  Woodburnden,  formerly  of  Toronto,  in  Upper  Canada,  who  died  at  his  seat  in 
Kincardineshire  in  September  1844.  Mr.  Wood  was  a  native  of  Scotland,  but  he  had 
gone  in  early  life  to  Canada,  where  he  was  settled  for  many  years.  He  returned  to  this 
country  in  1842,  and  after  having  been  in  Scotland,  it  is  said,  about  two  years,  died  in 
Kincardineshire,  intestate  and  without  issue,  in  1844. 

"  Upon  this  event,  his  moveable  succession  has  been  made  the  subject  of  competition 
between  two  classes  of  kinsmen.  His  nearest  relations  on  the  mother's  side  allege  that^ 
at  the  period  of  his  death,  Mr.  Wood  was  in  this  country  merely  on  a  temporary  visit; 
that  he  meant  to  return  to  Canada,  which  truly  continued  his  domicil  at  his  death ;  and 
if  so,  the  maternal  relations,  as  being  much  nearer  in  degree,  unquestionably  would  be 
hitt  next  of  kin,  according  to  the  law  of  that  country.     Mrs.  Farrell,  again,  the  paternal 
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[779]  Robert  Barclay  and  others  reclaimed. 

LoBD  JsFFBiT. — ^Thc  jurisdiction  of  the  Court  to  deal  with  this  question  of 
[780]  interdict,  is  undoubted.  If  we  think  that  a  sut&cient  case  is  made  out  for  our 
restraining  the  respondents  from  insisting  in  their  proceedings  in  Canada,  they  are 


relative,  maintains  the  opposite  plea ;  and  offers  to  prove  that  Wood  was  domiciled  in 
his  native  country  when  he  died,  and  where  he  had  tarried  for  years  prior  to  his  death. 
«The  usual  steps  were  taken  before  the  Judge  Ordinary  at  the  time  of  Mr.  Wood's 
death,  to  have  his  repositories  sealed,  and  his  papers  in  Scotland  inventoried  at  the 
sight  of  the  local  Commissary ;  and  appearance  is  said  to  have  been  entered  for  the 
principal  suspender,  Mrs.  FarreU,  before  the  Commissary  in  January  1845,  to  have  her 
confirmed  executrix.  But  that  proceeding  was  stopped  by  an  action  of  declarator,  com- 
menced before  this  Court  at  the  instance  of  the  respondents  in  the  suspension,  in  March 
1845 :  the  leading  conclusions  of  the  declarator  are  quoted  in  the  interlocutor.  It  can 
ha^ly  be  denied  that,  if  the  pursuers  get  decree  in  terms  of  the  summons  in  that  action, 
in  a  suit  fairly  litigated  with  the  suspenders,  it  will  be  available  to  them  all  over  the 
world  to  establish  their  status  as  next  of  kin,  and  of  course  their  preference  to  the  whole 
moveables  of  the  defunct,  wherever  situated. 

'*  Notwithstanding  this,  the  suspenders  allege  that  the  pursuers  of  the  said  declarator 
did,  subsequent  to  the  institution  of  the  action  in  this  Court,  commence  a  separate  pro- 
ceeding before  the  Court  in  Canada,  to  try  their  right  to  the  very  character  of  next  of 
kin  and  personal  representatives  of  Mr.  Wood,  which  they  conclude  to  have  judicially 
declared  under  the  previous  action  in  this  Court.  It  is  against  the  pursuers  of  the 
declarator  prosecuting  further  the  action  in  the  court  abroad,  pending  the  discussion  of 
the  case  in  this  Court,  that  the  Lord  Ordinary  has  directed  the  interdict  now  pro- 
nounced ;  and  the  grounds  on  which  he  has  proceeded  require  no  lengthened  exposition. 
*'  1.  There  can  be  no  doubt  that  the  action  of  declarator  commenced  in  this  Court 
by  the  respondents  is  a  fit  and  competent  suit  to  try  every  question  that  can  arise  between 
the  competing  parties.  The  question  relates  solely  to  the  legal  domicil  of  the  deceased 
Alexander  Wood  at  the  period  of  his  death.  That  being  ascertained,  the  right  to  his 
moveables  must  be  regulated  by  the  domicil,  on  the  trite  maxim  that  tnobilia  eequuntur 
personam.  The  parties  are  at  distinct  variance  as  to  the  domicile  of  the  deceased.  But 
whichever  party  succeed  in  establishing  their  allegations  in  this  action,  and  obtain  the 
decree  of  this  Court,  declaring  that  they  have  right  to  the  personal  succession  of  the 
defunct '  wherever  situated,'  will  have  a  title  constitutive  of  their  status  as  next  of  kin, 
and  of  their  right  to  take  possession  of  the  moveables,  in  whatever  country  they  may  be 
situated.  The  judgment  of  a  competent  court  at  the  forum  of  both  parties,  and  where 
both  have  appeared  and  joined  issue,  must  receive  effect  in  every  nation  where  the 
principles  of  law  are  rightly  understood  and  respected. 

"  2.  If  there  was  originally  any  choice  of  the  forum  open  to  the  parties,  it  is  self- 
evident  that  the  tribunals  of  Scotland  were  most  peculiarly  fitted  for  the  trial  of  the 
present  question.  The  deceased  intestate,  whose  effects  are  the  subject  of  competition, 
was  a  native  of  Scotland — ^he  resided  here  for  two  years  immediately  preceding  his  death, 
and  he  died  here.  Again,  looking  to  the  position  of  parties  after  his  death,  it  is  found 
that  the  whole  competitors  are  domiciled  in  Scotland,  and  subject  to  our  jurisdiction. 
Hence,  every  test  upon  which  a  preference  can  be  given  to  a  selected  forum  exists  in 
the  present  case  to  support  the  jurisdiction  of  this  Court  in  the  action  first  raised  before 
them. 

'*  3.  It  is  supposed  to  be  a  rule  of  universal  recognition  and  application  in  jurispru- 
dence, that  when  a  question  of  right  is  fairly  brought  to  issue  in  any  court  competent 
to  the  decision,  neither  party  can  institute  a  suit  in  another  country,  on  the  same  matter 
and  to  try  the  same  right.  No  party  can  be  allowed  to  take  the  chance  of  the  decision 
of  two  courts  at  one  and  the  same  time  on  the  same  question ;  and  no  man  can  be 
compelled  by  an  adversary  to  plead  in  two  courts  at  the  same  time,  and  about  the  same 
thing.     What  then  is  the  remedy ) 

"  4.  The  chief  remedy  devised  in  later  and  more  advanced  periods  of  the  law,  for  a 
wrong  of  this  description,  when  threatened,  is  an  interdict  or  iigunction  against  the 
party  commencing  a  new  suit  in  a  foreign  court,  after  issue  being  fairly  joined  within 
the  original  jurisdiction.     Such  interdicts  have  been  long  enforced  in  the  Court  of 
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[781]  amenable  to  our  authority,  and  we  can  pronounce  an  order  to  restrain  them.  Bat 
the  question  is,  Whether  sufficient  grounds  are  shown  to  call  on  us  to  make  such  an 
order?  Is  there  so  great  a  risk  of  inconvenience,  and  probable  injustice,  if  we  refuse 
the  suspenders'  application,  that  it  becomes  our  duty  to  grant  it  ?    I  apprehend  that  there 

Equity  in  England.  In  fact,  there  hardly  seems  to  be  a  period  in  the  history  of  their 
law,  where  an  iigunction  would  not  have  been  granted  in  a  case  like  the  present.  The 
nature  and  extent  of  this  remedy  is  well  explained  by  Mr.  Burge  in  the  following 
passage : — *  This  interposition,'  says  he,  '  does  not  derogate  from  nor  affect  the  indepen- 
'  dence  of  the  foreign  tribunal.  It  has  no  authority  to  stay  the  proceedings  in  the  foreign 
'  court     But  it  has  undoubted  jurisdiction  to  control  all  persons  and  things  within  ite 

*  own  territorial  limits.  Where  the  parties  to  a  suit  in  a  foreign  country  are  resident 
'  within  the  jurisdiction  of  an  English  Court  of  Equity,  the  latter  may  act  in  penonatn 

*  upon  those  parties,  and  direct  them  by  injunction  to  proceed  no  further  in  such  suit. 
'  The  foreign  tribunal  may,  regardless  of  the  proceedings  in  the  English  courts  proceed 
'  with  the  suit,  and  pronounce  its  judgment ;  but  the  person  in  whose  favour  it  has 

*  been  given  is  restrained  by  the  process  of  the  latter  court  from  deriving  any  advantage 
'  from  it.'    See  Surge's  Commentaries,  Vol.  III.  p.  1075. 

"  Mr.  Burge  supports  this  doctrine  by  a  copious  citation  of  authorities,  to  which  it 
is  sufficient  to  refer.  One  of  the  latest  cases  of  the  kind  is  well  known  in  this  Court. 
The  family  of  Mr.  Wedderburn  Webster  filed  a  bill  in  the  Court  of  Chancery  against 
the  partners  of  Wedderburn  and  Co.  of  London,  for  a  large  sum,  as  the  balance  due  to 
their  father,  a  deceased  partner.  The  plaintiffs  instituted  an  action  of  constitution  also 
in  this  Court,  to  enable  them  to  attach,  by  inhibition  and  arrestment  on  the  dependence, 
an  heritable  estate  of  one  of  the  partners  in  Scotland,  but  they  did  so  only  by  permis- 
sion of  the  English  court,  to  the  limited  effect  of  laying  on  the  attachment^  while  the 
English  court  granted  an  iigunction  against  the  plaintiffe  proceeding  farther  in  Scotland 
till  the  issue  of  the  Chancery  suit.  See  the  Scottish  Report,  4  D.  924,  9th  March 
1842. 

"  It  was  argued,  that  there  was  no  example  in  Scotland  of  an  interdict  being  granted 
in  any  case  similar  to  the  present.  But  it  would  be  difficult  to  show  that  any  double 
suits  like  the  present  have  ever  been  successfully  attempted  in  any  prior  case.  If  the 
remedy  of  injunction  be  necessary  for  the  protection  of  litigants  in  the  Court  of  Equity 
in  England,  it  must  be  equally  competent  in  our  Court  of  Equity,  although  our  rules  of 
practice  have  been  more  slowly  developed  than  in  England.  The  practice  in  England 
is  not  founded  on  statute,  but  on  principles  of  justice  and  fair  pleading,  of  universal 
application.  Accordingly,  in  the  late  case  of  Lindesay  and  Paterson,  where  a  Scots  party 
attempted  to  attach  goods  in  London  by  a  proceeding  in  an  English  local  courts  which 
had  been  previously  vested  in  the  trustees  in  Scotland,  this  Court,  without  hesitation, 
gave  an  interdict  against  the  party  proceeding  with  that  suit.  2  D.  1373,  10th  July 
1840. 

'*The  interdict  in  the  present  case  is  founded  on  the  same  principle.  It  is  only  an 
interim  interdict  till  the  reasons  of  suspension  are  finally  discussed ;  this  being  clearly 
within  the  powers  of  the  Lord  Ordinary  in  the  Bill-Chamber,  and  still  more  of  the  Judge 
before  whom  the  passed  note  depends.  The  Judicature  Act^  1825,  sec  42,  allows  posses- 
sion to  be  regulated  in  advocations,  and  it  must^  from  the  nature  of  the  case,  be  equally 
competent  in  other  processes,  particularly  in  suspensions. 

"  The  respondents  asked  at  the  debate,  if  the  interdict  in  the  present  case  was  to  be 
followed  with  the  usual  penalties  by  which  contempt  of  Court  was  punished  in  other 
cases,  such  as  fine,  imprisonment,  &c ;  to  which  it  is  obvious  to  answer,  that  parties 
who  insist  on  violating  a  plain  injunction  of  Court  have  no  right  to  complain  of  being 
subjected  in  the  punishment  of  their  delinquency.  No  hardship  has  been  felt  from  the 
enforcement  of  this  rule  in  England.  It  was  well  obversed  by  the  Master  of  the  Bolls 
in  a  late  case,  tbat^  '  if  a  defendant  who  is  ordered  by  this  Court  to  discontinue  a  pro- 
ceeding which  he  has  commenced  against  the  plaintiff  in  some  other  court  of  justice, 
either  in  this  country  or  abroad,  thinks  fit  to  disobey  that  order,  and  to  prosecute  such 
proceeding,  this  Court  does  not  pretend  to  any  interference  with  the  other  Court;  it 
acts  upon  t^e  defendant,  by  punishment  for  his  contempt  in  his  disobedience  to  the 
order  of  the  Court ;  and  if  he  continue  contumacious,  and  ultimately  obtain  a  judg- 
ment in  the  other  Courts  it  will  protect  the  plaintiff  here  against  the  consequences  of 
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is.  The  Scottish  courts  were  selected  by  the  respondents  for  trying  the  question  of 
domicil,  and  I  think  they  were  the  proper  forum.  At  the  close  of  a  long  life,  the  late 
Alexander  Wood  returned  to  Scotland,  and  spent  two  years  here,  after  which  he  died. 
The  quality  of  that  residence,  whether  animo  manendi  or  not,  is  just  the  hingeing  point 
of  the  question  at  issue  between  these  parties.  A  question  of  domicil  is  a  mixed 
question,  animi  et  facti.  What  the  defunct  said  and  did  during  that  time,  is  plainly 
of  great  importance  in  determining  the  question  of  domicil.  And,  excepting  letters,  the 
chief  evidence  on  that  subject  may  naturally  be  expected  from  persons  in  Scotland,  and 
easily  accessible  in  inquiries  before  our  courts.  It  would  be  oppressive,  I  apprehend,  to 
select  a  court  for  inquiring  into  these  circumstances,  situated  in  Canada,  at  the  dlBtance 
of  some  thousand  miles.  At  least  it  may  be  presumed  that  the  most  important  parole 
evidence  is  to  be  sought  for  within  Scotland ;  and  this  makes  the  suspenders'  case  a 
^82]  strong  one  to  say,  ad  interim^  that  the  respondents  shall  not  go  on  trying  the 
question  of  domicil  in  both  the  Canadian  and  the  Scottish  courts  at  one  time. 

In  England,  it  appears  that  applications  similar  to  the  present,  and  proceeding  on 
grounds  of  manifest  expediency,  are  matter  of  familiar  occurrence ;  and  iigunctions  have 
even  been  granted  there  in  some  cases,  where  I  should  have  hesitated  to  grant  them 
here,  and  which  certainly  apply  a  fortiori  to  the  present  case. 

With  respect  to  the  plea  of  lis  cUihif  I  am  not  satisfied  that  it  is  inapplicable  even 
with  regard  to  proceedings  in  a  foreign  court.  But  supposing  that  it  is  not  technically 
and  strictly  applicable,  as  between  two  suits  in  different  countries,  yet  here  there  are 
grounds  of  justice  and  expediency  sufficient  to  satisfy  me,  that  we  pronounce  a  whole- 
some judgment  in  granting  interdict  Indeed,  I  cannot  understand  what  the  respon- 
dents have  to  gain  by  going  to  the  Canadian  courts,  and  thus  dislocating  the  judicial 
procedure.     Such  a  course  appears  to  be  attended  with  palpable  injustice. 

Even  if  the  decree  which  we  pronounce  shall  not  have  the  full  force  of  res  judicata, 
but  be  examinable  in  the  courts  of  Canada  after  we  shall  have  pronounced  it,  it  must 
just  be  examined.  In  the  mean  time,  let  parties  proceed  regularly  here  until  our  decroe 
is  obtained,  and  let  them  abstain  from  insisting  simultaneously  in  two-fold  procedure. 
We  do  our  duty  in  interdicting  double  procedure  ad  interim,  and  thereby  proventing 
the  immediate  emergence  of  an  unjust  and  oppressive  course  of  action ;  and  when  our 
decree,  as  ultimately  pronounced,  shall  be  carried  to  Canada,  it  will  thero  receive  the 
full  effect  due  to  it,  in  any  proceedings  which  may  thero  take  place. 

Lord  Maokenzib. — I  aLso  think  that  the  interdict  ad  interim  should  be  granted. 
With  respect  to  the  power  of  the  Court,  it  cannot  be  doubted ;  all  the  parties  aro  hero, 
amenable  to  our  authority,  and  their  cause  is  hero  also.  The  chief  difficulty  arises  from 
the  novelty  of  the  application.  But  thero  is  clear  evidence  of  a  similar  jurisdiction  being 
exeroised  in  England,  and  not  rested  on  any  specialties  peculiar  to  the  English  forms ; 
and  thero  is  at  least  one  case  in  which  an  interdict  was  granted  by  us  against  procedure 
in  a  foroign  court  Indeed,  if  it  wero  held  that  we  could  not  at  all  restrain  litigants 
in  this  Court  from  insisting  before  foreign  courts,  it  is  obvious  that  cases  of  the  utmost 
oppression  might  occur.    A  pursuer  hero,  claiming  payment  of  a  bond  of  L.1000,  might 


'  that  judgment'  But  in  cases  like  the  present,  the  very  fact  that  an  interdict  has  been 
imposed  against  parties  raising  fresh  suits,  by  a  competent  tribunal  in  their  own  commcm 
forum,  may  have  the  best  effect  in  enabling  a  Colonial  court  to  judge  how  £ur  they 
should  entertain  the  new  action. 

*'  Some  stress  was  laid  by  the  respondents  on  an  interlocutor  pronounced  by  the  Lord 
Ordinary  on  19  th  July  1845,  in  the  process  of  declarator,  wheroin  he  rofused  to  appoint 
a  factor  for  managing  and  uplifting  die  personal  estate  in  Canada.  In  explanation  of 
that  interlocutor,  the  Lord  Ordinary  must  observe,  that  it  was  pronounced  on  a  very 
imperfect  discussion  on  short  minutes,  in  which  the  merits  of  the  case  wero  not  brought 
out  with  the  fulness  and  accuracy  with  which  they  were  explained  in  the  late  debate. 
In  this  manner,  perhaps,  the  very  broad  and  extensive  terms  of  the  declaratory  conclu- 
sions of  the  respondents'  summons  wero  not  sufficiently  attended  to.  On  perusing  these 
conclusions,  it  is  greatly  doubted  if  even  the  suspenders,  after  joining  issue  with  the 
pursuers,  could  have  instituted  a  suit  in  Canada  to  try  the  same  question  at  their  own 
instance  thero.  But  still  less  can  the  pursuers  involve  the  defenders  in  a  double  suit  on 
the  same  matter  in  differont  and  distant  courts  at  the  same  time." 
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at  the  same  time  be  saing  on  the  same  bond  against  the  same  debtor  in  England,  Ireland, 
and  France ;  and  all  that  might  be  expressly  admitted  to  us,  and  yet  we  shonld  be  nnaUe 
to  restrain  the  party  before  us  from  such  oppressive  procedure.  I  apprehend  that  the 
Court  has  the  power  to  do  so,  and  that  the  question  is,  Whether  sufficient  grounds  have 
been  shown  to  warrant  our  interposition  ? 

On  the  facts  of  the  case,  I  think  we  should  grant  the  interdict  The  substance  of 
the  action  which  has  been  brought  by  the  respondents  before  this  Court  was,  to  declare 
the  domicil  of  the  deceased  Alexander  Wood,  that  domicil  having  the  effect  of  ruling  his 
intestate  moveable  succession  every  where.  If  that  international  question  be  rightly 
decided  for  one  country,  it  is  rightly  decided  for  all  the  world  over.  If  we  shall  decide 
the  question  rightly,  it  is  very  unlikely  that  any  examination  of  our  decree  in  Canada 
shaU  ever  be  attempted.  But,  in  the  mean  time,  the  hardship  and  inconvenience  of 
allowing  double  procedure  to  go  on  is  obvious.  At  the  same  time,  that  evidence  might 
be  in  the  course  of  being  adduced  before  a  jury  on  the  question  of  domicil  in  the  Scottish 
action ;  the  evidence  might  also  be  [783]  leading  in  an  adjoining  room  on  the  same 
point,  under  a  commission  issuing  from  the  Canadian  courts  under  the  action  before 
them.  That  would  be  a  highly  inconvenient  and  unsatisfactoiy  state  of  matters,  involv- 
ing double  work  and  double  expense,  against  which  I  consider  it  to  be  our  duty,  as  I 
hold  it  to  be  clearly  within  our  power,  to  defend  the  party  who  has  applied  to  us  for 
protection. 

LoBD  FuLLBRTON. — I  am  also  for  granting  the  interdict,  but  I  rest  perhaps  on 
narrower  grounds.  With  respect  to  the  jurisdiction  of  this  Court,  I  hold  it  to  be 
undoubted.  But  the  exercise  of  it  is  a  delicate  matter,  as  it  orders  a  party  to  abstain 
from  applying  to  a  foreign  court ;  and  we  certainly  should  never  take  this  coune 
without  seeing  that  the  circumstances  are  such  as  fully  to  warrant  us  in  doing  sa 
Having  in  view,  however,  the  special  conclusions  of  the  action  of  declarator  now  pend- 
ing in  this  Court,  I  think  we  are  fully  warranted  in  granting  the  present  application. 

There  are  many  occasions  in  which  a  party  may  possess  ^e  power  of  trying  the  same 
question  in  more  courts  than  one.    Undoubtedly,  it  is  the  general  rule  that  mobilia  non 
hdbenl  sUum,    But,  still  where,  on  a  party's  death,  his  moveable  property  lies  locally 
situated  in  two  different  countries,  the  party  who  claims  right  to  uplift  such  property 
must  apply  to  the  courts  of  each  respective  country  for  authority  to  take  up  the  moveables 
lying  within  its  own  territory.    And  in  doing  so,  the  question  of  fact  will  arise  in  each 
court,  as  to  where  the  defunct's  domicil  was.    That  question  may  be  decided  in  each 
court  differently,  so  as  to  send  the  succession  in  two  different  channels.     So  also  the 
heritable  succession  of  the  same  party,  lying  in  two  different  countries,  may  go  different 
ways.     The  legitimate  heir  will  take  it  in  each  country ;  but  the  court  of  each  respective 
country  will  try,  and  will  decide  who  is  the  legitimate  heir.    Therefore,  the  mere  fut 
that  the  pursuers  of  the  declarator  came  first  into  the  courts  of  Scotland,  before  they 
commenced  their  proceedings  in  the  Court  of  Canada,  would  seem  to  me  to  be  scarcely 
enough  to  warrant  the  Scottish  courts  in  granting  interdict  against  proceedings  in 
Canada.    If  the  proceedings  in  Scotland  had  been  so  framed  as  to  touch  nothing  but 
the  moveables  within  Scotland,  and  the  right  thereto,  I  should  have  had  difficulty  in 
making  the  existence  of  such  proceedings  the  basis  for  restraining  the  parties  in  these 
proceedings  from  applying  to  the  Canadian  courts  with  reference  to  moveables  sitoated 
in  Canada.     In  the  case  of  Bushby,  it  was  one  and  the  same  bond  which  was  put  in 
suit  in  both  countries  at  once.     But  in  the  case  I  have  been  considering,  the  object  oi 
the  action  in  each  respective  country  would  be  separate  and  distinct,  affecting  oidy  the 
moveables  in  Scotland  by  the  Scottish  action,  and  the  moveables  in  Canada  by  the 
Canadian  action.    In  such  a  case,  though  the  same  question  of  domicil  might  arise  in 
both  courts,  it  would  be  too  much  to  say,  that  thereby  the  court,  where  proceedings  first 
began,  could  interpel  the  parties  before  it  from  moving  in  the  other  court    Suppose 
that,  instead  of  one  bond,  as  in  Bushby's  case,  two  bonds  for  separate  sums  had  been 
granted  by  the  same  debtor,  and  at  the  same  time,  and  that  both  of  these  were  simnl' 
taneously  put  in  suit,  one  in  England  and  one  in  Scotland.    It  might  be  that  the  same 
defence  was  stated  in  each  court,  viz.  the  alleged  insanity  of  the  debtor,  and  that  this 
was  the  sole  defence  against  both  bonds.     Still,  I  apprehend  that  in  such  a  case  the 
Scottish  courts  should  not  restrain  the  parties  in  the  suit  before  them  from  proceeding 
with  the  action  in  the  English  courts,  although  there  was  the  same  question  at  issae  in 
both  countries,  and  a  double  expense  would  be  incurred  by  trying  the  [784]  question  in 


▼IIL  DoBlop.  FARKBLL8   V.    BARCLAY,   &C.  719 

both  courts.     And  as  little  would  the  English  courts,  I  apprehend,  grant  any  counter- 
injunction  on  the  parties  before  them. 

With  regard  to  the  case  of  Lindesay,  resting  solely  on  the  Bankrupt  Act,  I  do  not 
hold  it  a  precedent  in  point  to  this  case.  By  the  78th  section  of  that  Act,  the  whole 
moveables  of  the  bankrupt,  "wherever  situated,"  were  made  the  same  as  if  locally 
within  Scotland,  so  far  as  regarded  the  right  of  this  Court  in  working  out  the  sequestra- 
tion, and  interdicting  parties  to  the  process  of  sequestration  from  wrongful  procedure 
touching  these  moveables. 

But,  in  the  present  instance,  I  think  the  terms  of  the  conclusions  of  the  declarator 
are  such  as  to  warrant  this  Court  in  granting  the  interdict  craved.  The  summons  not 
only  sets  forth  the  fact,  that  the  defunct's  domicil  was  Canadian,  but  concludes  for 
declarator  to  that  express  effect ;  and  further,  that  the  right  "  to  his  whole  moveable  or 
penonal  estate,  and  rights  and  interests,  and  ezecutry  of  whatever  kind  or  denomination, 
and  wherever  eituaied"  belong  to  the  relations  who  are  entitled  to  succeed  by  the  law  of 
the  domicil,  viz.  the  pursuers.  The  summons  also  concludes  that  the  defenders  should 
be  prohibited  from  making  any  claim  on  said  estate.  To  this  action  defences  were 
lodged,  pleading  that  the  domicil  was  Scottish,  and  the  whole  succession,  wherever 
situated,  was  to  be  regulated  by  the  law  of  Scotland.  The  scope  of  these  proceedings, 
therefore,  was  not  limited  to  Scottish  succession  only.  And  after  the  pursuers  of  the 
declarator  had  chosen  their  Court,  and  joined  issue  with  the  defenders  in  the  above 
terms,  I  think  they  were  bound  to  abide  the  result  of  the  proceedings  here,  and  are 
liable  to  be  restrained  by  us  from  going  over  to  Canada  pending  the  Scottish  pro- 
cedure, and  raising  the  same  question  there  as  to  part  of  the  moveable  succession  there 
situated. 

Lord  Pkbsidsnt. — I  have  arrived  at  the  same  conclusion  with  all  your  Lordships ; 
and,  in  doing  so,  I  rest  very  much  on  the  frame  of  the  summons,  taking  it  into  view 
both  as  to  its  narrative  and  conclusions. 

I  have  no  doubt  of  the  jurisdiction  of  this  Court.  The  question  is.  Whether  the 
procedure  complained  of  is,  or  is  not^  pregnant  with  injustice  ?  For,  if  it  be  so,  it  is  our 
duty  to  give  redress  and  to  restrain  it. 

In  the  present  instance,  the  pursuers  of  the  declarator  selected  their  own  Court. 
They  brought  a  summons,  narrating  that  the  defunct  died  domiciled  in  Canada,  and 
leaving  property,  both  heritable  and  moveable,  in  each  of  the  two  countries,  Canada  and 
Scotland.  And  they  concluded,  in  the  broad  terms  already  quoted,  for  declarator  that 
the  domicil  was  Caniadian,  and  that  the  law  of  the  domicil  regulated  intestate  moveable 
succession,  "  wherever  situated ; "  and  that  they,  by  the  law  of  the  domicil,  were  the 
parties  entitled  to  the  whole  of  said  succession,  and,  ^^  inter  alia,"  to  the  moveable 
succession  within  Scotland.  Defences  were  lodged,  alleging  that  the  domicil  was 
Scottish,  and  that  the  pursuers  were  entitled  to  no  part  of  the  succession.  Thus  issue 
was  fully  and  fairly  joined,  in  the  Court  selected  by  the  pursuers  of  the  declarator 
themselves,  affecting  the  right  to  the  whole  moveable  succession  wherever  situated. 
After  all  this,  the  pursuers  commence  proceedings  in  the  Canadian  courts,  raising  the 
same  question  of  domicil,  for  the  purpose  of  taking  up  that  part  of  the  moveable  succes- 
sion situated  in  Canada.  I  apprehend,  in  these  circumstances,  the  defenders  were 
entitled  to  apply  to  this  Court  to  restrain  the  pursuers  from  these  latter  proceedings 
pending  the  declarator  here.  Otherwise  the  same  investigation,  into  the  same  matter  of 
fact,  would  [786]  be  proceeding,  at  twofold  expense,  in  both  courts  at  the  same  time ; 
and,  besides,  there  is  evident  expediency  in  following  out  the  inquiry  in  this  Court. 
The  deceased,  it  appears,  spent  the  last  two  years  of  his  life  in  this  country.  The 
evidence  of  his  views  and  intentions  at  that  time  is  of  the  utmost  importance  in  deter- 
mining whether  his  domicil,  at  death,  was  in  Scotland  or  not.  It  seems  impossible  that 
any  action,  involving  the  question  of  his  domicil,  could  be  determined  without  evidence 
as  to  that  period.  Hence,  under  the  Scottish  declarator  that  inquiry  will,  of  course,  be 
carried  on.  But  why  should  the  same  inquiry,  at  the  same  time,  be  carried  on  under 
proceedings  issuing  from  the  Canadian  Courts  ?  Yet  unless  we  restrain  the  pursuers  of 
the  declarator  in  their  contemplated  procedure,  there  might,  as  has  been  already  noticed, 
be  evidence  led  here  at  the  same  time,  on  the  same  question,  in  the  Scottish  action,  and 
under  a  Canadian  commission,  involving  oppressive  expense,  and  not  required  by  any 
just  interest  of  the  pursuers.  Against  that,  I  conceive  the  suspenders  have  a  right  to 
claim  protection. 
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I  should  not  wish  to  rest  on  the  case  of  Lindesay  as  a  precedent ;  it  was  based  oa 
the  bankrupt  act.  But  I  think  the  principle  maintained  by  the  suspenders  here,  was 
acknowledged  in  the  case  of  Wedderbum.  On  the  whole,  I  concur  with  Lord  Fullerton, 
and  would  rest  mainly  on  the  terms  of  the  summons  of  declarator,  in  affirming  the  judg- 
ment of  the  Lord  Ordinary,  which  appears  to  me  to  be  just  and  equitable  in  itself,  and 
within  the  jurisdiction  of  the  Court.  If  the  decree  which  shall  ultimately  be  pronounced 
in  the  declarator,  be  examinable  afterwards  in  the  Courts  of  Canada,  all  I  can  say  is  that 
it  may  be  examined ;  but  I  do  not  see  how  that  should  prevent  us  from  restraining  doable 
litigation  in  the  mean  time. 

The  Court  accordingly  adhered. 

Suspender^  References. — Lindesay,  July  10,  1840,  (2  D.  1373;)  Hawkins,  Afar.  9, 
1842,  (4  D.  924 ;)  Bushby,  Feb.  20,  1821,  (5  Madd.  306;)  3  Burge,  pp.  1075,  1077; 
Peters,  July  14,  1815,  (Cooper's  Rep.  294). 

Respondente*  References, — Story's  Confl.  of  Laws,  §  512  and  550 — (Foreign  decree 
examinable),  (4  Ersk.  3,  4;)  Southgato,  Feb.  9,  1837,  (15  S.  507;)  Sinclair,  July  14, 
1768,  (4542;)  Houlditch,  July  8,  1834,  (8  Bligh,  338;)  Walker,  Nov.  7,  1778, 
(1  Douglas,  1). 

[Cf.  Dawson's  Trustees  v.  Macleans,  22  D.  689 ;  Orr  Swing  v.  Orr  Swing's 

Trustees,  11  R.  622.] 


No.  91.  Vm.  Dxinlop  786.    28  May  1846.     Ist  Div.—Lord  Ivory. 

Mrs.  MumHEAD,  Pursuer. — Penney. 

H.  MuiRHEAD,  Defender. 

Husband  and  Wife — Act  1  William  IV,  c.  69,  §  36 — Separation  a  mensa  et  toro — Proof. 
— In  an  action  of  separation  a  mensa  et  toro,  on  the  ground  of  ill  usage, — Held  that 
it  was  incompetent  to  pronounce  judgment  in  favour  of  the  pursuer  upon  the  admis- 
sions of  the  defender. 

This  case  came  before  the  Court  upon  a  verbal  report  by  the  Lord  Ordinary  (Ivory) 
for  instructions.  The  facts,  as  appearing  from  his  Lordship's  statement,  were  shortly 
these : — ^Mrs.  Muirhead  raised  action  against  her  husband,  concludiDg  for  separation  a 
mensa  et  toro,  upon  the  ground  of  ill  usage,  and  for  aliment  The  husband  defended ; 
but  admitted,  upon  record,  conduct^  which,  in  the  opinion  of  the  Lord  Ordinary,  was 
sufficient  to  justify  the  conclusions  of  the  action.  Before  the  record  was  dosed,  the 
defender  ceased  to  make  appearance  in  the  case,  and  failed  to  ohtemper  orders  to  revise 
his  answers.  In  these  circumstances  the  pursuer  moved  the  Lord  Ordinary,  under  the 
Judicature  Act,  §  12,  and  relative  Act  of  Sederunt,  §  57,  to  pronounce  judgment  in  her 
favour  in  terms  of  the  libel.  It  occurred  to  his  Lonlship  to  be  questionable  whether  this 
was  competent,  under  the  provisions  of  the  act  1  Will.  lY.  c.  69,  by  which  actions  of 
separation,  and  other  consistorial  causes,  were  rendered  competent  in  the  Court  of 
Session;  and  it  was  upon  this  point  that  he  asked  the  advice  of  the  Court  The 
question  depended  upon  the  terms  of  the  36th  section  of  the  above  act,  which  provided, 
Uiat  "  no  decree  or  judgment  in  fovour  of  the  pursuer  shall  be  pronounced  in  any  of  the 
consistorial  actions  herein  before  enumerated,  whether  appearance  shall  or  shall  not  be 
made  for  the  defendant,  until  the  grounds  of  action  shall  be  substantiated  by  sufficient 
evidence.'* 

Penney,  for  the  pursuer,  argued,  that  though  in  actions  of  divorce  which  affected 
status,  and  where  collusion  was  to  be  guarded  against,  nothing  could  be  taken  upon  the 
admissions  of  parties  without  evidence,  yet  actions  of  separation  and  aliment  stood  in  a 
different  situation,  and  there  the  admission  of  cruelty  to  justify  separation  was  "  suffi- 
cient evidence  "  in  law,  which  was  aU  the  statute  required. 

LoBD  Maokbnzib. — I  read  the  words,  "sufficient  evidence,"  as  meaning  sufficient 
evidence  independent  of  the  admissions  of  party.  I  think  the  act  meant  entirely  to 
exdude  admissions,  and  require  extrinsic  evidence.    In  an  action  of  divorce  admissions 
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woald  not  do»  and  the  words  of  the  act  are  the  same  as  to  actions  of  separation.  The 
law  does  not  sanction  bona  gnstia  separations  a  mensa  et  toro.  Parties  may  make  them, 
hut  the  law  does  not  sanction  them,  and  they  [787]  may  he  recalled  at  pleasure.  Can 
we  then  allow  parties  to  convert  a  bona  gratia  separation  into  a  judicial  one  hy  admitting 
judgment  1  If  aliment  could  he  given  without  decree  of  separation,  that  would  he  a 
totfldly  different  case ;  hut  as  to  separation,  I  think  it  is  impossihle  to  get  over  the  express 
words  of  the  statute. 

The  other  Judges  having  concurred,   the  Court  instructed  the  Lord  Ordinary 
accordingly. 

[Cf.  Longworih  v.  Tdverton,  5  M.  (H.L.)  146 ;  Lacy  v.  Lacy,  7  M.  370.] 


No.  92.  Vm.  Dnnlop  787.    2  June  1846.    Ist  Div.— Lord  Wood. 

Jambs  Hunter  (Stewart's  Trustee,)  Advocator. — Inglis. 

John  Luke  and  Others,  (Wilson's  Tnistees,)  Bespondents. — Patton. 

Penonal  and  Eeal, — Held  that  the  right  to  claim  a  share  of  the  expense  of  a  mutual 
gahle  from  the  adjoining  proprietor  was  real,  and  passed  hy  a  conveyance  of  the  tene- 
ment, as  it  stood,  without  any  special  mention  of  it. 

In  1833,  David  Stewart  purchased  a  huilding  stance  in  Beform  Street,  Dundee,  from 
the  magistrates  of  the  town,  and  ohtained  a  conveyance  from  them  in  the  form  of  a  feu- 
contract.  That  deed  provided  that  he,  "  and  also  the  other  purchasers  of  lots  in  said 
new  street,  where  there  axe  mutual  gahles  and  common  stairs,  shall  each  pay  one  equal 
share  of  the  expense  of  huilding  the  said  mutual  gahles,  common  stairs,  and  walls  con- 
nected therewith,  including  the  entire  height  of  the  gahle,  vents,  and  chimney  heads ; 
and  in  every  case  where  a  mutual  gahle,  common  stair,  and  stair  walls,  are  carried  up 
and  finished  hy  an  individual  purchaser  or  purchasers,  he  shall  he  entitled  to  claim  the 
expense  of  huilding  the  half  of  the  said  gahle,  common  stair,  and  walls  thereof,  including 
vent  and  chimney,  heads,  from  the  purchaser  of  the  adjoining  lot  or  lots,  where  the  lot 
or  lots  have  heen  sold,  as  the  same  shall  he  ascertained  hy  a  measurement  and  valuation 
to  he  made,  and  the  date  of  payment  to  commence  one  month  after  the  said  mutual 
gahle  and  staircase  have  heen  hegun  to  he  huilt,  and  shall  hear  interest  thereafter  until 
paid ;  and  where  the  adjoining  or  conterminous  lot  or  lots  have  not  heen  sold,  such 
individual  purchaser  so  carrying  up  and  finisliing,  as  said  is,  a  mutual  gahle,  common 
stair,  and  stair  walls,  shall  he  entitled  to  claim  one  half  of  the  expense,  as  the  same  shall 
he  ascertained  in  manner  foresaid,  from  the  purchaser  of  the  conterminous  lot,  so  soon  as 
the  said  conterminous  lot  is  sold."  Stewart  was  infeft,  and  huilt  a  tenement  on  his  stance 
with  the  requisite  mutual  gahle.  In  1839  Stewart  borrowed  L,550  from  the  trustees  of 
William  Wilson,  and  granted  security  over  a  shop  and  back-shop,  part  of  the  tenement 
he  had  built,  in  the  form  of  an  ex  facie  absolute  disposition,  qualified  hy  a  back  bond. 
Upon  this  disposition  Wilson's  trustees  were  infeft.  Stewart  became  bankrupt  the  same 
year,  and  was  [788]  sequestrated.  In  1842  the  Dundee  Joint  Stock  Company  pur- 
chaMd  the  builcung  stance  adjoining  Stewart's,  and  entered  into  a  feu-contract  with  the 
Magistrates  in  the  same  terma  James  Hunter,  the  trustee  in  Stewart's  sequestration, 
required  payment  from  the  Joint  Stock  Company  of  the  half  of  the  mutual  gable,  which 
was  ascertained,  in  the  manner  prescribed  by  the  feu-contracts,  to  be  L.196,  9s.  6d. 
Wilson's  trustees  having,  in  virtue  of  the  disposition  from  Stewart,  claimed  that  portion 
of  the  sum  due  by  the  Joint  Stock  Company  which  was  applicable  to  the  subjects  con- 
veyed to  them,  a  multiplepoinding  was  raised  before  the  Sheriff  of  Dundee,  in  name  of 
the  Joint  Stock  Company. 

Stewart's  trustee  pleaded  that  the  claim  in  question  was  personal,  and  not  having  been 
specially  assigned  to  Wilson's  trustees,  did  not  pass  to  them  in  virtue  of  the  disposition 
of  the  tenement  by  Stewart  in  their  &vour. 

Wilson's  trustees  pleaded  that  the  daim  was  heritable,  and  followed  the  subject  in 
respect  of  which  it  was  made.^ 

1  Wallace  v.  Brown,  June  21,  1808,  (M.  voce  Personal  and  Real,  App.  No.  4). 
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The  Sherifif-eabstitate  pronounced  the  following  interlocntor : — ''Finds  that  the 
fund  in  medio  is  the  value  of  one  half  of  a  mutual  gable  in  Befonn  Street,  due  by  the 
actual  raisers,  the  Dundee  Joint  Stock  Company,  as  the  proprietors  of  the  adjoining  lot| 
and  which  by  their  titles  they  were  bound  to  pay  upon  taking  the  benefit  thereof  when 
they  came  to  build.  Finds  that  David  Stewart,  the  proprietor  of  the  other  adjoining 
tenement,  and  at  whose  expen^  the  said  mutual  gable  had  in  the  first  instance  been 
built,  and  who  by  the  titles  would  have  had  right  to  get  back  one  half  of  the  expense 
thereof  from  said  adjoining  proprietors,  executed  a  disposition  in  June  1839  in  favour 
of  the  claimants,  Wiison's  trustees,  of  part  of  his  said  tenement,  consiBting  of  the  nortii- 
most  shop,  and  also  of  a  back  shop,  all  as  particularly  described  in  the  disposition,  Na 
10  of  process.  Finds  that  this  disposition,  though  ex  facie  absolute,  was  qualified  by  a 
back  bond,  a  copy  of  which  is  produced.  Finds  that,  by  said  disposition,  all  right,  titie, 
and  interest^  and  also  all  claim  of  right,  which  belonged  to  the  disponee  in  the  property, 
was  conveyed  to  his  disponees,  and  amongst  others  the  half  value  of  building  the  mutual 
gable  effeiring  to  the  shops  disponed.  Finds  that  the  effect  of  this  conveyance,  in  so 
far  as  the  present  competition  with  the  trustee  on  Stewart's  sequestrated  estate  is  con- 
cerned, is  not  weakened  by  the  disposition,  being  qualified  by  a  back  bond,  because  by 
the  Bankrupt  Act,  sections  78  and  79,  the  vesting  of  the  bankrupt  estate  in  the  trustee 
is  subject  always  to  such  preferable  securities  as  existed  at  the  date  of  the  sequestration. 
Finds  it  instructed  by  the  deeds  produced,  that  the  security  in  favour  of  the  daimants, 
Wilson's  trustees,  existed  at  the  date  of  the  sequestration,  and  was  completed  prior 
thereto.  [789]  Finds  that  Wilson's  trustees  only  claimed  to  be  ranked  primo  loco  and 
preferably  upon  that  proportion  of  the  funds,  in  medio^  applicable  to  the  subjects  con- 
veyed to  them.  Finds  that  to  the  extent  claimed,  and  as  craved  by  Wilson's  trustees, 
they  are  entitled  to  be  preferred,  and  therefore  ranks  and  prefers  them  accordingly,  but 
always  to  be  imputed  pro  tanto  in  extinction  of  their  security,  and  in  so  &r  repels  the 
claim  for  James  Hunter,  the  trustee  upon  Stewart's  sequestrated  estate.  Finds  that 
Mr.  Hunter,  as  Stewart's  trustee,  is  entitled  to  be  ranked  aecundo  loco^  and  preferably 
upon  the  remaining  balance  of  the  fund  in  medio,  and  therefore  ranks  and  prefers  him 
accordingly.  But  finds  that  as  the  exact  amount  of  the  proportion  of  the  fund  which 
Wilson's  trustees  will  be  entitled  to  by  the  above  finding  has  not  yet  been  ascertained, 
remits  for  that  purpose  to  Mr.  William  Scott^  town's  architect,  to  inspect  or  examine  the 
mutual  gable  in  question,  in  presence  of  the  parties  or  their  agents,  to  hear  any  verbal 
explanations  they  may  have  to  offer,  and  thereafter  to  report  the  amount  aocordhigly,  to 
the  best  judgment  he  can  form  in  the  circumstances." 

To  this  interlocutor  the  Sheriff  adhered.  Mr.  Scott  reported  the  amount  to  be  L.55, 
7&  8d.,  for  which  the  Sheriff  accordingly  ranked  Wilson's  trustees. 

Stewart's  trustee  advocated. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Advocates  the  cause, 
adheres  to  the  interlocutors  of  the  Sheriff  complained  of,  except  in  so  far  as  they  approve  of 
the  report  of  William  Scott,  town's  architect,  and  fix  the  amount  or  proportion  of  the 
fund  in  medio  payable  to  the  respondents,  in  giving  effect  to  the  previous  interlocutors, 
by  which  they  had  been  found  entitled  to  a  primo  loco  ranking  in  competition  with  the 
complainers,  to  the  effect  mentioned  in  said  interlocutors,  and  decern  therefor,  and  find 
the  complainers  liable  in  expenses ;  and  to  that  extent  recals,  lioe  staiu^  the  interlocutors 
complained  of,  and  decerns ;  and  appoints  the  cause  to  be  enrolled,  in  order  that  parties 
may  be  heard  on  the  steps  to  be  taken  for  determining  the  principle  which  ought  to  be 
adopted  in  ascertaining  the  amount  of  said  proportion  of  the  fund  in  medio,  and  for 
fixing  the  amount  to  be  decerned  for  in  favour  of  the  respondents." 

The  Advocator  reclaimed. 

LoBD  Pbbsidbnt. — I  don't  entertain  the  slightest  doubt  of  the  soundness  of  the  inter- 
locutor. It  is  clear,  when  you  look  to  the  terms  of  the  original  feu,  and  also  to  the 
terms  of  the  bond  and  disposition  in  security,  which  raises  the  same  question  as  an 
absolute  conveyance  of  the  whole  subject,  that  this  right  to  claim  one  half  of  the  mutual 
gable  was  a  right  which  attached  heritably  to  the  subject  conveyed  by  the  Magistrates 
of  Dundee.  It  did  not  require  to  be  specially  conveyed,  or  made  the  subject  of  an 
assignation.  He  who  built  the  wall  was  entitled  to  get  back  the  half  of  the  expense 
when  his  neighbour  came  to  build ;  but,  if  he  conveyed  away  the  house  with  the  wall, 
this  right  passed  with  it.     I  don't  think  [790]  there  is  any  doubt  about  the  case  in 
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prindple;  but  we  have  the  authority  of  the  case  of  Wallace  v.  Brown,  June  21,  1808, 
which  is  in  point,  and  confiims  the  Lord  Ordinary's  view.  I  have  no  hesitation  in 
adhering  to  the  interlocutor. 

I/>KD  Macksnzib. — I  concur.  The  case  of  Wallace  decides  this.  The  data  there 
were  precisely  the  same.  It  is  the  common  understanding  in  all  towns  that  where  parties 
get  a  portion  of  ground  for  building,  and  are  bound  to  erect  a  mutual  gable,  and  one  of 
them  builds  it,  he  is  entitled  to  prevent  the  other  from  touching  it  till  he  has  been  paid 
his  half.  The  right  of  exclusion  is  real ;  it  has  nothing  to  do  with  personality.  That 
was  held  in  the  case  of  Wallace.  His  power  of  exclusion  is  very  strong,  for  he  can 
exclude  from  the  whole  of  the  other  house.  The  right  is  somewhat  anomalous ;  but  it 
is  very  substantial.  Here  the  first  built  tenement  is  conveyed  with  all  rights  and 
privileges  connected  with  it  A  party  getting  a  security  is  in  rather  a  better  situation 
than  a  purchaser,  for  a  purchaser  may  take  a  limited  right,  and  pay  less,  which  a  creditor 
never  does.  Here  a  purchaser  was  held  to  be  in  the  same  situation  as  the  seller  in  the 
case  of  Wallace,  and  I  am  for  adhering  to  the  rule  of  that  case,  which  must  have  been 
acted  on  since. 

LoBD  FuLLiBTON. — I  am  of  the  same  opinion.  The  right  to  a  gable  wall  is  indivisible. 
When  a  party  sells  it,  what  separate  right  can  he  retain  to  make  the  subject  of  separate 
disposal t  Suppose  no  adjoining  house  built,  what  remains  in  the  seller?  Nothing. 
Then  if  the  next  house  is  built,  who  is  entitled  to  claim  the  price  of  the  mutual  gable, 
except  he  who  can  give  the  right  to  it  t 

LoBD  Jbffbbt. — I  am  exactly  of  the  same  opinion.  There  is  not  the  slightest 
ground  of  doubt  The  disponee  has  an  actual  right  to  every  part  of  the  gable  pro 
indimao,  Kow,  is  that  a  real  right,  or  is  it  not  ?  A  right  of  common  property  is  still 
a  right  of  property,  each  individual  having  a  common  interest  as  proprietor  of  every 
inch  of  the  subject  The  case  of  Wallace  is  exactly  the  converse  and  counterpart  of 
the  present  The  proprietor  of  the  house  is  the  sole  proprietor  of  the  common  gable, 
until  the  party  to  divide  it  with  him  comes  into  existence.  He  is  sole  proprietor,  with 
a  kind  of  conventional  servitude  provided  in  favour  of  the  party  who  comes  to  build 
on  the  adjoining  stance,  to  have  right  to  one  half  on  paying  the  party  who  built  it,  or 
the  party  to  whom  he  may  have  conveyed  it.  His  whole  right  to  the  gable  was  neces- 
sarily conveyed  by  a  conveyance  of  the  tenement  as  it  stood. 

The  Court  accordingly  adhered. 

[Cf.  Law  V.  Manteith,  18  D.  130;  Earl  of  Moray  v.  Aytoun,  21  D.  37 ;  Robertson 

V.  ScoU,  13  R.  1132.] 
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John  Scott,  Petitioner. — Fordyee. 
Mrs.  Mabt  Scott  or  Webster  and  Husband,  Claimante. — Macfarlane. 

[Succession — Provisions  to  Children — Satisfaction  by  Paymeni  during  Parents  Life], — 
Where  a  father  during  his  lifetime  had  made  disbursements  to  a  daughter,  which  he 
had  entered  against  her  in  his  books, — circumstances  in  which  held  that  there  was  no 
evidence  that  these  advances  had  been  made  by  him  in  satisfaction  of,  and  as  intended 
to  form  a  deduction  from  a  provision  which  he  had  become  bound  to  pay  to  her  after 
his  death,  under  a  postnuptial  marriage-contract,  or  that  the  daughter  had  assented 
to  such  arrangement. 

See  a  report  of  a  former  discussion  in  this  case,  Feb.  14,  1845,  {Ante^  vol.  vii. 
p.  445). 

The  late  Mr.  Scott  of  Scalloway  died  in  November  1833,  in  embarrassed  circum- 
stances, after  having  executed  an  entail  of  his  lands,  under  which  his  son,  Mr.  John 
Scott,  succeeded  as  institute.  The  present  application  was,  presented  by  Mr.  John 
Scott,  under  the  statute  6  and  7  WiU.  lY.  c  42,  for  enabling  heirs  of  entail  to  sell 
entailed  lands,  or  portions  thereof  for  payment  of  the  entailer's  debts. 

The  case  having  come  before  the  Lord  Ordinary,  his  Lordship  remitted  it  to  Mr. 
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Patrick  Irvine,  W.S.,  to  ascertain  the  amount  of  the  entailer's  debts  and  obligations, 
and  other  burdens  which  afifected,  or  might  be  made  to  affect,  Uie  entailed  estate.  In 
the  proceedings  before  Mr.  Iryine,  Mrs.  Mary  Scott  or  Webster,  a  daughter  of  Mr.  Scott, 
senior,  founding  on  a  postnuptial  marriage-contract  of  her  father,  claimed  payment^  as 
an  entailer's  debt,  of  a  L.10()0  provision  therein  contained.  Mr.  Scott,  the  heir  of 
entail  in  possession,  while  admitting  that  his  sister  had  right  to  the  provision,  maintained 
that,  under  the  following  circumstances,  it  was  subject  to  deduction  on  account  of 
various  disbursements  which  their  father  had  made  in  his  lifetime  to  Mrs.  Wehster. 

In  1801,  Mr.  Scott,  senior,  had  entered  into  a  postnuptial  marriage-contract,  by 
which  he  bound  and  obliged  himself  to  make  payment  "  to  Catherine  Soott,  his  eldest 
daughter,  and  Mary  Scott,  his  second  daughter,  and  to  every  other  daughter  or  daugbten 
to  l^  bom  of  his  present  marriage,  of  the  like  sum  of  L.1000  sterling  each,  payable 
each  of  the  said  provisions  at  the  first  term  of  Whitsunday  or  Martinmas  after  his  death, 
with  a  fifth  part  more  of  penalty  in'.case  of  failure,  and  the  legal  interest  of  each  provision 
from  the  day  of  his  death  to  the  said  term  of  payment,  and  yearly,  termly,  and  con- 
tinually thereafter,  during  the  not-payment  thereof." 

The  contiact  further  declared,  that  these  provisions, ''  shall  be  in  full  [792]  satis- 
faction to  them  of  aU  bairns'  part  of  gear,  legitim,  portion  natural,  and  executiy,  and 
every  other  thing  which  they  could  ask  or  claun  by  or  through  the  decease  of  the  said 
John  Scott,  except  what  he  may  further  bestow  of  his  own  good  will  aUenarly," 

The  entailer  left  a  trust-deed,  which  was  dated  in  1821,  by  which,  on  the  namtiTe 
of  the  entail,  and  the  postnuptial  contract,  he  conveyed  to  trustees  generally  all  his 
moveable  and  heritable  property,  with  the  exception  of  the  lands  in  the  entail,  '*  First, 
for  payment  of  all  my  just  and  lawful  debts  and  funeral  expenses,  and  for  relief  to  my 
entailed  estate,  and  to  the  said  John  Scott,  my  son,  and  heirs  of  entail  subetitoted  to 
him,  of  all  such  debts  and  obligations  due  by  me  at  my  death ;  Secondly,  for  payment 
and  implement  of  the  whole  provisions  contained  in  the  foresaid  contract  of  marriage 
conceived  in  favour  of  the  said  Mrs.  Clementina  Scott,  my  spouse,  and  the  yoongar 
children  of  our  marriage,  so  far  as  the  same  are  not  paid  and  satisfied  by  me  preylous  to 
my  death." 

Mary  Scott  (Mrs.  Webster)  had  been  married  in  1806  to  Mr.  Scott,  younger  of 
Melbie.  He  had  been  accidentally  drowned  in  1813,  and  left  his  widow  and  two 
children  unprovided  for.  An  allowance  of  L.30  or  L.40  was,  however,  for  some  time 
given  to  her  by  her  father-in-law.  After  the  death  of  her  husband  in  1813,  she  returned 
to  her  father's  family,  and  was  there  alimented,  as  well  as  her  children,  till  1815,  when 
her  father  gave  her  the  manor-place  of  Houss,  and  a  small  farm  attached  to  it,  free  of 
rent.  From  1815  to  1825  she  resided  at  the  farm  and  manor-place  of  Houss,  audit 
was  alleged  by  the  petitioner,  the  heir  of  entail,  that  the  farm  was  sufficient  for  the 
maintenance  and  support  of  her  and  her  family.  On  the  death  of  her  mother  in  1825, 
she  returned  with  her  children  to  her  other's  family,  and  was  there  supported  and 
alimented  by  him  till  his  death  in  November  1833.  The  children  were  instructed  by  a 
tutor,  who  was  taken  into  the  family  for  the  purpose,  at  the  expense  of  Mr.  Scott^  senior. 
It  also  appeared  that  Mr.  Scott  had  made  her  an  allowance  for  a  year  or  two  of  L.45,  a 
sum  which  was  apparently  the  interest,  at  4^  per  cent,  of  the  L.1000  provision  in  tiie 
marriage-contract. 

Mr.  Scott,  senior,  left  several  books,  viz.,  a  day  or  business  book,  and  several  ledgers, 
in  which  he  had  entered  all  his  pecuniary  transactions.  They  were  not  kept  in  an 
accurate  business  manner,  but  generally  they  were  sufficiently  distinct,  and  were 
holograph  of  himself ;  and  they  were  found  to  contain  a  variety  of  entries  in  reference 
to  his  daughter.  In  particular,  the  day-book,  which  was  entirely  holograph  of  Mr. 
Scott,  contained  entries  of  disbursements  on  her  account,  such  as  for  articles  of  clothing, 
payments  of  money,  &c.  These  commenced  in  1813,  and  were  continued  down  to  1833, 
the  period  of  his  death.     The  following  is  a  specimen  of  some  of  the  entries ; — 

[793]  "November  14.  My  daughter  Mary,  charge  her  16s.,  paid  Mi.  Irvine  last 
year  for  shoes  to  her  and  children.     See  W.  Irvine's  account" 

"  December  19.    My  daughter  Mary  has  to  be  charged  with  L.4y  paid  Farquhar." 

"1829,  December  11.  To  Mrs.  Scott  of  Houss,  Hay  and  OgQvy's  charge  against 
you,  L.6,  17s.  6d." 

"  1830,  September  3.  In  June,  Hay  and  Ogilvie  remitted  my  grandson,  R  T.  C. 
Scott,  L.15  sterling,  this  to  be  charged  to  his  mother." 
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''1831,  January  11.  I  desire  my  daughter  Mary  to  write  her  son  to  retain  the 
L.11,  1&  6d.  of  my  money  in  his  hands,  which  I  have  put  to  the  account." 

"1831,  July  4.  Hay  and  Ogilvy's  order  to  R.  T.  C.  Scott  for  L.U,  of  which  to 
mother's  account  L.5,  the  other  L.9  to  purchase  sundries  for  me." 

The  entries  in  the  day-book  were  posted  into  the  ledger,  in  an  account  having  a 
debtor  and  creditor  set  of  columns,  commencing  in  1813,  and  headed,  "Mrs.  Scott  of 
Houss,  Dr."  The  entries  in  the  ledger  were  generally  a  transcript  of  the  day-book,  and 
holograph  of  Mr.  Scott,  but  those  in  regard  to  his  daughter  were  written  iu  another 
hand.  Like  those  in  the  day-book,  they  commenced  in  1813,  and  were  continued, 
through  the  ledger,  down  to  1833,  but  they  were  not  summed  up  any  where,  nor  was  a 
balance  struck,  nor  was  there  any  docquet  or  memorandum  showing  with  what  intention 
the  entries  were  made,  nor  any  (iQrect  evidence  to  prove  that  his  daughter  was  aware  of 
them.     The  day-book  contained  the  following  notandum,  holograph  of  Mr.  Scott : — 

''  My  daughter,  Mrs.  Scott  of  Houss,  was  allowed,  in  name  of  interest  for  her  money, 
at  the  rate  of  4^  per  annum  for  the  space  of  five  years,  to  assist  in  the  education  of  her 
children,  and  furnishing  her  house,  to  commence  at  Martinmas  1813,  and  to  continue 
for  five  years ;  and  she  will  only  have  4  per  cent  from  that  term  to  her  mother's  death, 
when  I  reduce  it  to  3  per  cent.  Her  first  payment  to  commence  at  Martinmas  1813. 
To  the  above  interest  I  restrict  her  to,  during  my  life,  say  L.30. — ScaUoway^  ith  May 
1833." 

The  sums  contained  in  the  day-book,  and  posted  into  the  ledger,  amounted,  from 
1813  to  1833,  to  nearly  L.1300. 

On  the  death  of  Mr.  Scott,  senior,  his  daughter  Mary  was  married  to  Mr.  Webster. 
Soon  after,  when  a  claim  was  made  by  her  for  payment  of  her  provision,  a  correspon- 
dence took  place  between  them  and  her  brother  the  heir  of  entail,  in  which  they  appeared 
to  be  aware  that  the  books  of  Mr.  Scott^  senior,  contained  entries  against  Mrs.  Webster. 
Thus,  Mr.  Webster,  in  writing  to  Mr.  Scott,  junior,  in  December  1837,  said,  "In 
reference  to  your  sister's  claim,  you  must  be  aware  it  cannot  be  made  out  without  having 
recourse  to  your  books  and  papers." 

And  in  reply  to  a  letter  of  Mr.  Scott's  agents  Mr.  Webster,  on  20ch  [794]  December 
1842,  stated, — "Mrs.  Webster  unfortunately  has  kept  no  written  statement  of  her 
pecuniary  matters  with  her  late  father  prior  to  his  death,  and  therefore  the  amount  of 
advances  to  her  up  to  that  period  can  only  be  ascertained  by  having  recourse  to  his 
books." 

Again,  on  6th  March  1843,  he  observed, — "Being  uncertain  when  Mr.  Samuel 
Henry  might  find  it  convenient  to  attend,  and  finding  that  Mr.  Scott  could  or  would 
not  do  any  thing  in  his  absence,  I  was  under  the  necessity  of  employing  Mr.  Gilbert 
Duncan  to  make  out  a  state  of  Mrs.  Webster's  daim,  which  he  is  now  doing,  and  which, 
when  done,  shaU  be  immediately  forwarded  to  you.  This  delay  I  regret  exceedingly, 
but,  indeed,  I  could  not  help  it.  Tou  say  that  one  of  us  is  mistaken  in  regard  to  the 
manner  in  which  Mrs.  W.'s  claim  arises.  The  mistake,  if  any,  is  more  than  likely  on 
my  part  What  I  meant  to  say  was,  that  the  sum  of  L.45  was  the  amount  of  annuity 
which  her  father  allowed  her  during  his  lifetime.  The  house  and  mark  of  land  which 
she  occupied  he  considered  as  equivalent  to  other  L.5.  Now,  this  allowing  her  at  the 
rate  of  5  per  cent,  or  L.50  per  annum,  of  course  the  principal  did  not  become  payable 
tiU  after  her  father's  death." 

Following  the  last  communication,  Mr.  Webster  transmitted  to  Mr.  Scott's  agent  a 
note  of  the  sums  which  were  admitted  to  have  been  disbursed  by  Mr.  Scott,  senior, 
amounting  in  eumido  to  upwards  of  L.500.  With  one  or  two  exceptions  onlj,  the 
whole  of  the  admitted  sums  were  found  to  be  entered  either  in  the  day-book  or  ledgers 
of  Mr.  Scott,  senior.  To  this  extent  the  account  lodged  by  Mr.  Webster  tallied  with 
the  books,  but  the  amount  in  the  latter  was  larger.  He  also  subsequently  transmitted 
an  account  in  which,  assuming  that  Mr.  Scott,  senior,  was,  by  the  memorandum,  bound 
to  pay  his  daughter  L.45  per  annum,  from  1813  to  1833,  and  placing  year  by  year  the 
alleged  annuity  of  L.45  against  the  debits  which  were  admitted,  it  appeared  that  the 
total  sums  of  disbursements,  so  &r  as  admitted  by  Mrs.  Webster  and  her  husband, 
would  be  fully  extinguished  by  the  annuity,  which  was  alleged  to  be  in  arrear. 

Mr.  Scott,  junior,  the  heir  of  entail,  on  the  other  hand,  made  up  an  account,  in 
which,  giving  the  respondent  credit  for  an  annuity  of  L.45,  L.40,  and  L.30,  accorcUng 
to  the  terms  of  the  memorandum  of  Mr.  Scott,  senior,  there  was,  notwithstanding,  a 
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surplas  of  advancefl  to  the  extent  of  L.478.  He  accordingly  maintained  before  Mr. 
Irvine  the  reporter  that,  in  these  circnmetancea,  L.478  ought  to  be  deducted  from  the 
provision  of  L.10(K)  due  under  the  postnuptial  contract.  Mrs.  Webster,  on  the  other 
hand,  pleaded,  that  the  entries  in  the  books  were  not  intended  to  keep  up  the  payments 
as  charges  against  her,  and  so  to  form  deductions  against  the  provision,  but  that  they 
were  to  be  viewed  ei^er  as  donations,  or  as  made,  in  the  dependent  circumstances  in 
which  she  was  placed,  ex  piefate  patema. 

The  reporter  adopted  the  latter  view.  In  coming  to  this  conclusion  [796]  he  was 
considerably  influenced  by  two  documents  which  were  produced  by  Mr.  Webster,  one  of 
which  was  styled  "  State  of  debts  due  by  me  at  the  time  of  Mrs.  Scott's  death,"  and  (as 
alleged  by  Mrs.  Webster)  was  holograph  of  Mr.  Scott^  junior.  In  this  document,  Mr. 
Scott,  senior's  daughter,  "  Mrs.  Scott  of  Houss,"  was  entered  as  a  creditor  for  "  LIOOO.** 
The  other  document,  which  was  alleged  to  be  holograph  of  Mr.  Scott^  senior,  was  titled 
'*  Debts  due  by  me  and  my  Son,"  and  among  the  creditors  named  in  the  list,  there 
appeared  "my  daughters  Catherine  and  Mary,"  for  **L.1600." 

Neither  of  these  documents  was  dated ;  but  as  Mrs.  Scott  died  in  1825,  and  the 
water-mark  of  the  papers  bore  to  be  1827,  it  was  obvious  that  these  lists  had  been 
prepared  not  earlier  than  that  period.  They  were  not  found  in  the  repositories  of  the 
deceased,  nor  recovered  out  of  the  possession  of  Mr.  Scott,  junior,  but  were  handed  to 
Mr.  and  Mrs.  Webster,  who  produced  them,  by  a  party  who  had  at  one  time  acted  for 
Mr.  Scott,  senior.  Their  existence  was  not  known  (it  was  alleged)  to  Mr.  Scott,  junior, 
who  stated,  that  if  he  had  written  the  first  mentioned  document,  it  must  have  been  done, 
at  the  time,  to  the  dictation  of  his  father,  without  any  personal  knowledge  on  his  part. 
Mr.  and  Mrs.  Webster,  in  the  pleadings,  accounted  for  these  documents  in  the  following 
manner : — "  With  regard  to  the  first  of  these  documents,  the  *  state  of  debts/  the  whole 
of  which,  with  the  exception  of  the  two  first  lines  on  the  first  page,  is  in  the  handwriting 
of  the  objector,  a  short  explanation  is  necessary. 

"  The  late  Mr.  Scott's  wife  died  in  1825.  A  call  was  then  made  on  him  from  the 
Stamp-Office,  to  lodge  an  inventory  of  her  personal  estate.  It  would  appear  that  he  did 
lodge  an  inventory,  showing  that  there  was  L.200  or  L.300  of  his  wife's  suceeasion. 
With  the  view  of  getting  rid  of  the  legacy-duty  on  this  supposed  succession,  Mr.  Soott 
made  out  the  *  state  of  debts,'  which  is  now  produced  and  referred  to,  and  which  has 
been  got  by  the  claimant  from  Mr.  Andrew  Duncan,  junior,  writer  in  Lerwicki  who 
acted  at  the  time  as  Mr.  Scott's  agent." 

The  Lord  Ordinary  reported  the  case.^ 


[796]  Mr.  Scott^  junior,  the  petitioner,  pleaded ; — 

(1.  "         -  -    - 


1.)  That  it  was  to  be  presumed  that  the  intention  of  the  father,  in  the  circum- 
stances, was  that  the  entries  should  form  a  deduction  from  the  provision.     His  daughter 

1  <'NoTB. — ^In  consequence  of  the  last  remit  from  the  Court  the  Lord  Ordinary 
remitted  of  new  to  Mr.  Irvine  to  report,  in  terms  of  the  former  remits  the  amount  of 
the  entailer's  debts  and  obligations,  and  other  burdens,  which  affect,  or  might  be  made 
to  affect,  the  entailed  estate,  with  the  interest  due  thereon ;  he  has  reported  that  the 
debts  due  by  the  entailer,  at  the  time  of  his  death,  amounted,  of  principal,  to  the  sum 
of  L.5940,  4s.  8d.,  and  that  the  interest  thereon,  to  the  31st  day  o£  December  1845, 
amounted  to  the  sum  of  L.2422,  18s.  6d.  sterling,  amounting  together,  the  whole  debts, 
principal  and  interest,  due  by  the  entailer  as  at  said  Slst  day  of  December  1845,  to  the 
sum  of  L.8363,  3s.  2d.  sterling,  according  to  a  detailed  account  of  debts  produced  along 
with  his  report.  An  objection  having  been  lodged  to  Mr.  Irvine's  Beport,  so  fiir  as  it 
sustained  the  claim  of  Mrs.  Webster,  as  at  her  father's  death,  for  the  full  sum  of  a  pro- 
vision of  KIOOO,  instead  of  only  to  the  extent  of  L.521,  15b.  2d.,  the  Lord  Ordinary 
has  heard  parties  thereon,  and  begs  to  state,  that  he  considers  the  view  taken  by  Mr. 
Irvine  of  Mrs.  Webster's  claim  is  well  founded,  and  that  the  debts  due  by  the  entailer 
are  of  the  amount  above  stated.  The  maxim — Debitor  rum  pregumUur  donate,  does  not 
properly  apply,  because  the  late  Mr.  Scott  was  not  the  debtor  for  the  L.1000,  provided 
in  the  marriage-contract,  to  Mrs.  Webster  during  his  life.  The  debt  became  payable 
only  at  his  death.  Further,  it  does  not  appear  from  any  documents  referred  to,  tiiat  the 
late  Mr.  Scott  had  any  intention  of  imputing  the  advances  he  made  to  Mrs.  Webrter 
towards  her  claim  against  her  succession.  The  Lord  Ordinary,  witili  this  expreedon  of 
his  opinioD,  reports  the  case  to  the  Court." 
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having  been  forisfamiliated  by  her  first  marriage  in  1806,  the  legal  obligation  on  her 
father  was  transferred  to  the  fomily  of  her  father-in-law,  who,  in  point  of  fact^  gave  her 
an  allowance.    There  being  no  legal  obligation  on  the  fother  himself,  in  the  circum- 
stances, and  it  not  being  alleged  that  the  father-in-law  was  unable  to  support  her,  and 
the  father  himself  being  in  embarrassed  circumstances,  it  naturally  occurred  to  him  to 
place  to  the  debit  of  her  provision  the  sums  he  disbursed  for  her,  seeing  that,  at  the 
same  moment,  he  was  actually  supporting  and  alimenting  her,  and  giving  education  to 
her  children,  to  a  much  greater  extent  than  he  could  have  been  compelled  in  law,  suppos- 
ing he  had  been  liable  in  aliment  in  the  first  instance.     It  further  appeared  from  the 
terms  of  his  trust-deed,  that  it  had  been  intended  by  Mr.  Scott,  senior,  that  these  entries 
were  to  be  kept  up  against  his  daughter.     The  entries  commenced  prior  to  the  date  of 
the  deed,  which  was  executed  during  their  currency  j  and  it  was  difficult  to  account  for 
the  clause,  **  for  payment  and  implement  of  the  whole  provisions  contained  in  the  fore- 
said contract  of  marriage  conceived  in  favour  of  the  said  Mrs.  Clementina  Scott,  my 
spouse,  and  the  younger  children  of  our  marriage,  so  far  as  the  same  are  not  paid  and 
satisfied  by  me  previous  to  my  death,"  except  upon  the  theory,  that  the  entries  in  the 
books  then  going  on  were  really  meant  as  charges,  which  the  trustees  were  to  use  in 
settling  the  provision.     The  nature  of  the  entries  themselves  also,  was  indicative  of  Mr. 
Scotfs  intention.     They  clearly  showed,  in  precise  words,  that  the  entries  were  to  be 
charges;  and  so  much  was  this  the  case,  that  the  father  distinguished  those  entries 
which  were  to  form  charges  from  those  which  were  to  be  dealt  with  differently,  by 
writing,  after  the  latter,  the  term  "  settled."    The  heading  of  the  account  in  the  ledger, 
"  Mrs.  Scott,  Houss,  Dr.,"  also  led  to  the  same  inference.     The  extract  from  the  ledger 
in  which  she  was  put  down  as  debtor  for  certain  disbursements  in  1817,  and  stated  as 
creditor  for  an  annuity,  distinctly  showed  a  similar  intention.     Such  presumed  intention 
of  Mr.  Scott,  senior,  was  further  corroborated  by  the  conduct  of  the  daughter  and  her 
husband  after  his  death.     Mr.  Webster,  who  had  lived  long  in  the  family,  and  whose 
handwriting  frequently  occurred  in  the  books,  was  aware,  as  shown  by  the  correspon- 
dence, that  [797]  tiiie  provision  could  not  be  settled  without  reference  to  the  books,  which 
was  nothing  less  than  an  admission  of  knowledge  on  their  part  of  the  entries,  as  weU  as 
of  what  the  father's  intention  was.     It  was  in  that  view  that  they  transmitted  the 
account,  in  which  they  admitted  that  the  disbursements  amounted  to  at  least  upwards 
of  L.500.    Had  they  felt  that  Mr.  Scott,  senior,  meant  the  reverse,  such  would  naturally 
have  been  stated  in  communicating  the  account,  and  they  would  have  accordingly  main- 
tained that  the  entries  were  meant  to  have  been  a  donation.    This  was  valuable  intrinsic 
evidence,  given  by  the  claimants  themselves  which  was  of  essential  importance,  seeing 
that  they  were  privy  to  the  motives  and  the  affairs  of  Mr.  Scott.     Further,  this  was  a 
case  to  which  the  maxim  applied,  "  debitor  non  preaumUur  donare"    It  was  not  con- 
tended that  Mr.  Scott,  senior,  was  under  a  legal  obligation  in  the  full  legal  sense  as 
debtor;  but  still,  as  he  was  taken  bound,  in  l^^al  phraseology,  to  pay  a  provision, 
although  on  his  death,  he  conceived  himself  to  be  debtor ;  and  in  that  sense  there  was 
room  for  the  application  of  the  maxim.    The  case  was  closely  analogous  to  that  of  Booth 
V,  Black,  (14  S.  &  D.  p.  113).     Further,  considering  that  Mrs.  Webster  had  been  fully 
alimented,  as  well  as  her  children,  from  1813  to  1833,  it  was  not  to  be  presumed  that 
the  father  meant  that  in  addition  she  was  to  receive  the  benefit  of  so  large  a  sum  as 
nearly  L.1300,  over  and  above  the  aliment  she  received,  without  deduction  from  the 
provision  to  any  extent.     And  though  the  petitioner  did  not  carry  his  view  so  far  as  to 
say  that  the  whole  L.1300  should  be  assumed  as  a  good  charge,  which,  in  any  view,  the 
father  could  not  have  been  compelled  to  have  paid,  over  and  above  the  aliment  he  was 
giving,  still  he  maintained,  that  after  giving  her  credit  for  an  annuity  to  the  extent  of 
the  sums  in  the  memorandum,  she  should  suffer  a  deduction  for  the  excess.     Thus, 
deducting  such  annuity  of  L.45,  L.40,  and  L.30,  there  was  still  a  balance  of  L.478 ;  and 
to  that  extent,  which  he  was  willing  to  allow,  he  contended  that  the  balance  was  an 
excess  over  a  fair  and  reasonable  aliment  in  the  circumstances. 

The  respondents  maintained ; — 

That  it  was  impossible  to  attach  great  weight  to  the  fact  of  the  books  containing  the 
entries  relied  on  by  the  petitioner;  1st,  Because  the  books  were  not  very  regularly  kept, 
and  the  account  in  the  ledger  was  not  holograph  of  Scott,  senior ;  2d,  As  there  was  no 
'docquet  or  memorandum  to  show  that  the  entries  were  intended  to  form  deductions,  and 
as  no  balance  was  struck,  it  was  reasonable  to  presume  that  they  were  made  for  no  other 
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purpose  than  to  assist  the  memory  of  Mr.  Soott  as  to  his  disborsementa.  That  there 
was  no  proper  proof  that  the  daughter  knew  of  them,  or  if  she  did,  that  she  acquiesced 
in  their  haying  been  inserted  as  charges  against  the  provision.  Above  all,  there  was 
direct  evidence  which  showed  that  the  father  did  not  mean  them  to  form  deductiona. 
This  was  shown  by  the  two  documents  or  lists  of  debts  in  1827,  in  which  the  provision 
due  to  the  daughter  was  inserted  as  a  debt  then  [798]  due  to  her,  along  with  the  L.500, 
or  balance  of  the  provision  due  to  the  other  sister.  Besides,  as  the  father,  when  he 
paid  up  to  the  other  daughter  a  half  of  the  provision  due  to  her,  (viz.  L.500,)  distinctly 
stated  that,  in  his  books,  such  payment  was  pro  tanto  in  extinction  of  the  provision,  it 
was  reasonable  to  infer  that  he  would  have  left  some  similar  statement  in  regard  to  the 
respondent,  had  he  meant  that  the  entries  were  to  be  imputed  in  the  same  way.  In 
regard  to  the  maxim.  Debitor  rum  presumiiur  donate^  it  was  argued  to  be  inapplicable, 
on  the  ground  that  the  father  was  not  truly  in  the  situation  of  debtor  to  his  daughter, 
as  the  provision  was  not  contracted  to  be  paid  till  after  his  death. 

In  the  course  of  the  argument,  the  Court  requested  information  as  to  whether, 
supposing  the  respondent  was  entitled  to  an  allowance  of  L.45,  from  1813  to  1833,  and 
the  aggregate  were  deducted  from  the  amount  of  entries,  there  would  still  be  any  balance 
against  the  respondent,  and  what  would  be  the  result  supposing  she  were  only  to  be 
allowed  an  annuity  at  the  estimated  rate  of  L.45,  L.40,  and  L.30,  as  referred  to  in 
memorandum  of  1833  by  Mr.  Scott,  senior.  The  parties  accordingly  lodged  a  minute 
in  process,  in  which,  in  the  first  view,  and  with  reference  to  the  amount  of  disburse- 
ments, as  admitted  by  the  respondents  themselves — which,  however,  was  L.278  less  than 
the  amount  stated  by  the  petitioner — it  was  admitted  that  the  amount  of  disbursements 
would  be  balanced  by  the  aggregate  annuity  of  L.45  for  twenty  years.  According 
to  the  other  view,  it  was  admitted  that  there  would  be  a  balance  of  L.200  against  the 
respondent 

Mr.  Scott,  the  petitioner,  then  argued ; — 

That,  as  there  was  no  legal  obligation  on  the  father  to  pay  any  annuity  at  all,  it  was 
impossible  to  take  the  first  view ;  but  as  the  petitioner  was  wUling  to  give  an  allowance 
corresponding  to  the  father's  memorandum,  and  as  that  left  a  bfdance  of  L.200  against 
her,  even  in  the  state  of  the  account  as  admitted  by  the  respondents,  that  sum  ought  to 
form  a  deduction  from  tiie  provision,  as  being  an  excess  over  a  fair  and  reasonable 
aliment  in  the  circumstances.  The  balance,  however,  would  be  L.278  greater  if  the 
state  of  the  account  as  lodged  by  the  petitioner  were  taken  into  view.  An  annuity  at 
the  restricted  rate  for  twenty  years  amounted  to  L.740;  and,  valuing  the  aliment  and 
support  she  herself  received  at  L.20  per  annum,  which  was  a  low  rate,  and  taking  a 
similar  sum  for  the  two  children,  including  education,  she  had  received  L.1540.  Now, 
considering  that  the  father  had  been  embarrassed  for  many  years,  Mrs.  Webster  had 
received  more  than  she  could  have  compelled  at  law ;  and,  in  his  depressed  circumstances, 
it  was  fiiir  to  hold  that  the  L.200  was  an  excess  in  the  circumstances  over  a  &ir  and 
reasonable  support 

LoBD  Justiob-Clbbk. — ^I  am  very  far  from  adopting  the  principle  that  advances 
made  by  a  father  during  his  lifetime  cannot  be  taken  as  an  anticipation  and  satisfaction 
of  a  provision  which  he  has  become  bound  to  pay  at  his  death,  merely  on  [799]  the 
ground  that  because  the  debt  was  not  payable  in  his  lifetime,  he  was  not  properly 
debtor,  and  so  all  such  advances  are  to  be  deemed  in  all  cases  to  be  gifts  over  and  above 
the  provision  to  be  afterwards  paid.  There  are  many  cases  which  show  that  this  is  not 
a  sound  view  of  the  matter,  and  that  the  presumption  debitor  non  presumitur  donare  is 
not  excluded  by  the  fact  that  the  provision  is  not  payable  during  the  Other's  life.  The 
opposite  doctrine  is  clearly  adopted  in  the  House  of  Lords,  in  the  case  of  Miller  to  which 
Lord  Moncreiff  referred — a  very  strong  case,  for  the  father's  powers  to  make  provisions 
for  his  younger  children  were  limited  and  restrained  by  the  marriage-contract  of  the 
eldest  son  to  which  he  was  a  party,  and  hence  the  intention  that  all  the  advances  were 
really  to  be  donations  might  the  more  easily  be  presumed  on  the  part  of  the  &ther. 
But  then,  on  all  the  cases,  I  apprehend  it  to 'be  clear  that  the  advance  must  be  proved 
to  have  been  made  in  satisfaction  pro  tanto  of  the  provision,  and  to  have  been  imputed 
by  the  fiither,  and  with  the  knowledge,  or  at  least  implied  knowledge,  of  the  child 
towards  the  provision.  There  must  be  proof  that  the  advances  were  so  made  and  taken. 
The  case  must  not  rest  on  mere  conjectures  as  to  what  was  intended.    The  amount  of 
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the  advance  is  of  importance ;  if  in  one  or  two  large  payments^  either  of  the  whole  sum 
in  the  provision,  or  of  a  great  portion  of  it,  so  as  plainly  to  bear  reference  to  the  sum 
which  would  be  due  at  the  death  of  the  father.    The  occasion  of  the  advance  is  also 
important — as  if  made  on  marriage  of  the  child,  or  for  a  permanent  provision  or  outfit. 
Any  terms  characterising  it  as  a  provision  on  the  part  of  the  Either,  and  especially  in 
communications  with  the  child,  will  also  be  important.    But  in  every  case,  I  apprehend 
that  there  must  exist,  as  the  foundation  of  the  whole  matter,  plain  proof  not  only  of  the 
fiiither^s  own  purpose  and  resolution  to  impute  the  advance  towards  payment  of  the  pro- 
vision payable  at  his  death,  but  also  proof  that  the  thing  so  intended  was  actually  done, 
and  the  matter  arranged  and  adjusted  between  Either  and  child  on  that  footing.    Now, 
I  apprehend  that  it  is  not  sufficient  merely  to  find  the  payments  or  advances  marked 
down  in  a  day  book  among  all  the  other  articles  of  expenditure  by  the  father.     In  that 
case,  as  Lord  Balgray  justly  said,  the  mere  regularity  of  the  person's  habits  of  entering  all 
the  items  of  expenditure,  would  be  taken  as  proof  of  intention  where  really  the  practice 
did  not  bear  on  the  matter  at  all.     We  are  not  to  enter  into  an  inquiry  as  to  what  the 
father  probably  may  have  wished,  or  as  to  the  most  likely  conjecture  as  to  his  purpose. 
In  that  case  we  should  be  making  a  settlement  of  his  affairs  for  him,  according  to  our 
own  private  notions  of  what  was  reasonable  or  likely  to  be  done  in  the  circumstances, 
and  that,  too,  in  regard  to  a  debt  which  the  father  was  bound  to  pay,  but  without  the  assent 
of  the  daughter  to  any  dischaige  of  the  same.     We  must  have  proof  that  he  did  impute 
the  advance  to  payment  of  the  provision.     He  had  become  bound  to  pay  a  sum  to  his 
daughter  on  her  death ;  but  such  obligation  undertaken  on  his  own  marriage  in  no  degree 
excludes  the  existence  or  the  exercise  of  paternal  kindness,  affection,  and  support  during 
his  life.     Then  he  could  well  afford  both  to  have  the  provision  now  claimed,  and  also  to 
make  all  the  advances  in  question,  and  was  in  the  free  administration  of  his  own  affairs. 
And  lastly,  in  this  case  we  see  that  he  did  do  a  great  deal  for  his  daughter  during  his 
life,  and  that  much  the  greater  part  of  the  advances  are  to  be  taken,  not  towards  satis- 
faction of  the  provision,  but  confessedly  towards  her  annual  support  from  bounty,  and 
affection,  and  paternal  regard.     Hence  it  is  the  more  necessary  that  there  shall  be  clear 
proof  that  any  portion  of  these  advances  [800]  were  actually  imputed  by  the  Either, 
and  so  regfurded  by  him,  and  with  an  understanding  with  the  daughter,  in  payment  of 
the  provision. 

But  firsts  no  account  was  struck  by  the  father,  stating  a  balance  towards  the  provision 
over  and  above  the  greater  proportion  of  the  sums  which  are  admitted  not  to  have  been 
paid  towards  extinction  of  the  provision  but  for  annual  support.  2.  The  only  proper 
account  is  the  half  page  £rom  a  ledger,  containing  some  payments  for  two  years,  and 
stating  against  these  what  is  termed  her  annuity  at  so  much.  Now,  this  annuity  was 
an  allowance  from  affection  and  for  present  maintenance ;  and  so  far  as  this  account 
goes  it  shows  that  the  advances  were  made  solely  towards  an  annual  allowance 
which,  at  the  rate  there  stated,  would  exhaust  them  alL  I  think  this  account  clearly 
affords  strong  evidence  that  there  was  no  intention  or  arrangement  that  the  advances 
should  be  imputed  to  the  gradual  extinction  of  the  provision— on  the  contrary,  I  should 
say  that  this  account  affords  distinct  proof  of  the  very  reverse.  Then  there  is  an  entry 
in  the  day-book  in  1833,  in  which  he  states  his  own  view  as  to  the  rate  at  which  this 
annuity  or  allowance  was  to  be  taken  at  certain  periods.  From  this,  one  might  have 
expected,  perhaps,  that  the  father  intended  to  sum  up  all  his  payments  on  account  of 
his  daughter,  and  to  make  as  a  debt  against  her  the  balance  over  and  above  the  amount 
of  this  annual  allowance.  But  this  is  only  coi\jecture  or  presumption.  He  did  not  do 
so.  Nay,  he  does  not  even  state  that  such  was  his  purpose,  and  it  appears  that^  in  fact^ 
he  had  not  respected  the  allowance.  Hence,  it  appears  to  me,  that  there  is  awanting 
proof  that  the  father  did  impute  these  payments  towards  satis^tion  of  this  provision 
to  the  daughter.  Then  the  two  lists  of  debts  seem  to  show  that  such  was  not  his  inten- 
tion or  understanding.  True,  they  are  prior  in  date  to  the  entry  in  the  day-book  in 
1833 ;  but  that  is  of  no  consequence,  for  that  entry  only  obtains  importance  by  being 
connected  with  the  whole  payments  or  advances  on  account  of  the  daughter,  and  by 
being  supposed  to  give  a  key  to  what  the  old  gentleman  had  been  doing  for  many  years. 
Besides,  I  cannot  admit  that  after  having  gone  on  for  many  years  making  advances 
towards  an  allowance  of  one  sum,  the  &ther  could  alter  that  arrangement  without  notice 
to  the  daughter,  and  by  stating  a  lower  rate  of  allowance  for  many  prio^r  years,  then  rear 
up  in  this  way,  without  notice  to  her,  a  claim  against  her  provision  on  acceunt  of 
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advaQoes  which  he  thus,  by  this  entry,  declares  to  be  saper-advances  over  and  above  the 
annual  allowance. 

Further,  there  is  no  room  to  infer  acquiescence  and  consent  by  the  daughter  to  this 
gradual  liquidation  of  the  provision  during  her  Other's  lifetime.    No  doubt  such  a  pro- 
vision may  be  satisfied  and  discharged  in  full  or  in  part ;  and  in  this  case  an  advance 
was  made  to  the  other  daughter  in  a  regular  form,  which  was  made  and  taken  distinctly 
on  the  ground  of  being  an  anticipation  of  the  provision.    As  to  Mrs.  Webster,  there  is 
no  evidence  of  date  anterior  to  her  father's  death  that  any  such  arrangement  was  entered 
into  with  her,  and  consented  to  by  her ;  and  I  think  that^  in  such  a  case,  there  must  be 
proof  of  consent  direct  or  implied  on  the  part  of  the  child.     Cases  may  occur  in  which 
such  consent  may  be  inferred  more  easily  than  in  others ;  but  still  when  a  debt  is  said 
to  have  been  paid  and  dischaiged  by  sums  advanced  for  the  annual  maintenance  of  a 
daughter,  I  think  the  law  requires  proof  that  the  child  so  understood  the  matter,  and 
consented  to  take  these  advances  on  that  footing,  and  did  not  claim  or  obtain  support 
from  her  parent  when  in  need.    The  law  is  jealous  of  any  arrangement  as  between  crater 
and  debtor  made  by  a  father  during  a  daughter's  need  and  dependence ;  still  there 
[801]  may  often  be  cases  where  the  father's  means  do  not  enable  him  both  to  support 
during  his  own  lifetime,  and  to  leave  the  provision  originally  covenanted,  and  when  the 
true  interest  of  the  child  may  be  best  consulted  by  an  arrangement  of  the  debt  by  present 
advances.    But  then  the  transaction  must  be  distinctly  made  with  a  full  understanding 
on  the  part  of  the  daughter. 

I  pay  no  attention  to  the  letters  or  accounts  drawn  out  by  Mr.  Webster,  or  her, 
after  her  father's  death.  As  Mr.  Webster  says,  he  very  likely  was  in  error  as  to  the 
footing  on  which  Mrs.  Webster's  claim  rested.  But  in  these  it  is  at  least  assumed  that 
the  annual  allowance  was  to  be  L.45  a-year ;  and,  indeed,  there  is  no  evidence  that  the 
daughter  was  ever  informed  it  was  to  be  less.  On  the  footing  even  of  these  accounts, 
then,  it  is  admitted  nothing  would  be  due.  On  the  whole,  I  am  for  sustaining  the  claim 
of  Mrs.  Webster. 

Lord  Mbdwyn. — It  is  not  disputed  that  payments  were  made  by  Mr.  Scott  to 
his  daughter,  now  Mrs.  Webster,  during  a  long  course  of  years ;  and  the  question  is^ 
whether  these  were  given  ex  pietate  and  animo  donandi,  or  as  an  article  of  charge 
against  her. 

Now  I  agree  with  the  counsel  of  Mrs.  Webster,  that  the  rule,  "  debitor  turn  pre- 
Bumitur  donarey^*  does  not  properly  apply  in  this  case ;  because  I  do  not  see  that  Mr. 
Scott  can  be  held  by  either  a  legal  or  a  voluntary  obligation  a  debtor  to  his  daughter ; 
and  I  am  of  opinion  that  there  was  no  natural  obligation  to  aliment  her  incumbent  on 
him,  as  by  her  marriage  to  Mr.  Scott,  younger  of  Melby,  that  obligation  was  transferred 
to  the  family  of  her  husband.  I  do  not  say,  that  in  no  case  such  payments  may  be  set 
against  a  debt  due  after  his  death.  But  that  must  be  under  very  peculiar  circumstances 
of  explanation  and  agreement  on  both  sides.     But  no  such  case  is  here. 

On  the  other  hand,  I  agree  with  the  counsel  of  Mr.  Scott^  that  not  much  assistance 
is  to  be  got  from  any  previous  case,  this  being  so  very  peculiar  in  its  circumstances. 
These  I  understand  to  be  thus : — 

Mrs.  Webster  became  a  widow  in  1813,  on  which  occasion  she,  with  her  two  children, 
was  received  into  her  father's  house.  On  5th  April  1816,  Mr.  Scott  entered  into  a 
postnuptial  contract  of  marriage  with  his  wife,  and  bound  himself  to  pay  each  of  his 
daughters  L.1000  at  the  first  term  after  his  death.  This  constituted  no  immediate  debt 
against  the  granter.  But,  beside  bed  and  board  for  herself  and  her  children,  she  required 
payments  which  her  father  made  her ;  and  it  appears  that^  being  (as  it  was  said  he  was) 
worth  L.700  a  year,  he  was  willing  to  allow  her  what  he  calls  her  annuity  of  L.45  for  the 
two  years  to  Martinmas  1816  and  1817.  These  he  accordingly  enters  in  his  ledger,  and 
on  the  other  side  he  enters  various  payments  to  her ;  the  account  being  headed,  "  Mrs. 
Scott,  junior,  of  Melby." 

I  understand  that  no  such  subsequent  entry  is  in  the  ledger,  but  a  variety  of  entries 
of  payments  in  his  day-book  are  entered  in  such  terms,  as  *'  charge  my  daughter  Mary," 
or  '*  die  has  to  be  charged  with  such  a  sum,"  or  ''  which  I  put  to  her  account."  (See 
pp.  17  and  18.)  She  then  got  from  her  father,  as  a  residence,  Houss,  and  a  small  piece 
of  ground,  as  well  as  the  various  payments  made  to  her  and  entered  in  his  day-book, 
when  at  Houss.  There  she  remained  from  1815  to  1825.  Li  1825,  Mis.  Scott  of 
Scalloway  died ;  Mrs  Webster  again  returns  to  her  father^s  house,  lived  there  witk  her 
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children  at  his  expense,  who  also  kept  a  tutor  in  his  house  for  the  children.  The  pay- 
ments still  continued  to  Mrs.  Web-  [802]  -ster,  and  were  entered  as  charges  in  his  day- 
book against  her.     She  lived  there  till  1833,  when  her  father  died. 

Before  noticing  the  memorandum  of  May  1833,  I  must  allude  to  the  case  of  the 
other  daughter,  Catharine,  whose  provision  was  the  same,  and  founded  on  the  same 
postnuptial  contract  as  Mrs.  Webster.  It  was  L.1000  payable  at  his  death.  She  was 
married  in  1815  to  Dr.  Scott  of  Haslar  Hospital,  who  wished  to  have  a  portion  of  this 
provision  paid  immediately.  L.500  is  accordingly  paid;  and  with  the  same  liberality 
that  Mr.  Scott  acted  towards  his  second  daughter,  he  voluntarily  resolved  to  pay  4  per 
cent,  on  this  balance  on  behalf  of  his  eldest  daughter ;  and  accordingly  in  his  books,  in 
making  an  entry  of  the  balance,  he  adds,  "  payable  with  my  convenience,  and  bearing 
interest  at  4  per  cent,  from  Whitsunday  1815,  till  paid." 

It  is  not  alleged  that  this  was  a  perfect  obligation,  either  to  pay  the  balance  in  his 
lifetime,  or  to  pay  i  per  cent,  while  it  remained  unpaid.  Mr.  Scott  considered  it  only 
an  expression  of  intention,  so  long  as  he  remained  in  the  same  intention,  and  the  same 
circumstances.  But  he  did  not  remain  in  the  same  circumstances,  nor  the  same  inten- 
tion; for,  in  his  book,  there  is  this  entry  in  December  1825,  "My  circumstances  being 
much  depressed,  and  not  able  to  live  with  comfort,  and  pay  interest  to  my  creditors,  I 
am  (though  reluctantly)  obliged  to  give  up  paying  interest  to  my  daughter  Catharine 
upon  the  L.500  due  her  of  her  portion  from  December  1825,  nor  is  my  son  to  be  account- 
able for  it  to  her  after  my  death."  I  understand  that  this  restriction  or  withdrawal  of 
his  former  intention,  followed  up  by  payment  of  interest  for  ten  years,  has  not  been 
objected  to  by  Dr.  Scott  or  his  wife,  as  having  been  beyond  her  father's  power.  They 
claimed  no  interest  on  the  balance  till  it  became  legally  due  in  terms  of  the  contract, 
from  the  term  subsequent  to  his  death.  In  short,  the  payment  was  not  upon  any  legal 
obligation,  but  purely  voluntary  and  ex  gratia. 

Mrs.  Dr.  Scott  was  probably  in  better  circumstances  than  her  sister ;  and  therefore, 
as  Mr.  Scott  seems  to  have  thought,  he  might  still  be  able  to  continue  to  allow  Mary 
the  annuity  he  had  entered  in  his  ledger  for  the  years  1816  and  1817  of  L.45 ;  and  I 
have  no  doubt  that  at  this  time  he  so  intended.  He  seems  to  have  acted  towards  this 
daughter  all  along  with  the  warmest  afifection  and  liberality  according  to  his  circum- 
stances— as  to  a  daughter  whose  marriage  had  proved  unfortunate  in  many  respects, 
through  its  early  dissolution  by  a  sudden  calamity,  and  with  little,  if  any,  provision 
from  her  husband's  &imily. 

But^  unhappily,  it  seems  to  have  happened  to  Mr.  Scott,  what  is  too  often  the  case 
where  a  gentleman  of  landed  property  is  struggling  with  pecuniary  difficulties,  that  his 
position  generally  gets  worse,  the  longer  he  is  without  effecting  a  sale  of  a  portion  of 
his  estate.  Here  Mr.  Scott  even  wished  to  retain  his  estate,  for  he  entailed  it  in  1821, 
and  his  son  must  take  it  as  such.  Accordingly,  in  1833,  his  debts  amounted  to  about 
L.6000 ;  and  then,  in  justice  to  his  eldest  son,  whom  he  thus  wished  to  succeed  to  his 
estate,  he  saw  that  he  could  not  allow  his  daughter  Mary  to  draw  the  full  sum  of  L.45,  as 
her  allowance  during  the  many  years  she  had  Houss  to  live  in,  and  still  more  when  she 
lived  in  her  own  house,  where  she,  her  children,  servant  I  suppose,  and  the  tutor,  were 
boarded  at  his  expense.  Accordingly  he  made  the  important  entry  in  his  day-book,  4th 
May  1833,  (p.  20).  During  all  this  time  payments  of  various  sums  of  money  had  been 
made  to  and  for  her. 

[803]  It  was  said,  and  said  truly,  that  it  did  not  appear  that  any  obligation  was 
taken  from  Mrs.  Webster,  or  was  there  any  evidence  of  any  notice  given  to  her  of  these 
payments  to  her,  or  on  her  account,  being  stated  as  charges  against  her  in  Mr.  Scott's 
books.  But  neither  is  there  any  separate  binding  obligation  upon  him,  undertaking  to 
pay  interest  or  annuity  on  her  provision.  Both  stand  in  the  same  situation,  and  I  think 
in  re  domegiica.  In  dealings  between  father  and  daughter,  you  will  not  do  justice  if 
you  take  one  side  of  the  fiux^ount,  without  also  taking  the  counter-statement.  Both  rest 
on  the  same  evidence ;  and  it  is  impossible  for  me  to  doubt^  that  the  footing  on  which 
both  payments  stood  was  quite  as  well  known  to  Mrs.  Webster  as  it  was  to  her  Either. 
One  cannot  conceive  a  father  and  daughter  living,  in  such  terms  as  they  evidently  did, 
in  the  same  house,  and  members  of  the  same  family,  and  she  receiving  constant  supplies 
of  money  from  him,  without  being  perfectly  acquainted  with  the  terms  on  which  he 
made  the  advances.  It  is  quite  inconceivable  that  they  should  not  often  have  spoken 
about  these  matters  together.     But  be  that  as  it  may,  the  books  are  the  only  evidenoe 
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of  the  one  as  of  the  other,  and  must  establish  both  the  annuity  and  the  advance,  to  the 
amount  at  least  stated  in  the  minute. 

Now,  before  we  go  further,  I  think  we  must  fix  whether  Mr.  Scott  had  the  right  to 
allow,  in  name  of  interest,  the  rates  he  has  set  down  in  this  memorandum,  instead  of 
L.45  annually.     I  have  no  doubt  upon  this  point    The  whole  is  voluntary,  without 
any  obligation  or  agreement,  so  far  as  we  can  see,  just  as  in  the  case  of  Afrs.  Dr.  Scott ; 
and  no  further  sum  is  due  as  interest,  except  L.45  for  five  years,  L.40  for  the  next  five, 
and  L.30  for  the  remaining  years  till  1833*     But  as  it  was  not  properly  a  debt  against 
the  late  Mr.  Scott,  the  rule  does  not  seem  to  apply  that — debitor  non  pretumUur  donare. 
Neither  do  I  think,  as  I  have  already  indicated,  that  we  shall  derive  much  aid  from 
other  cases,  as  the  circumstances  here  are  so  peculiar.    A  passage  was  read  from  Stair 
as  to  payments  by  a  father  to  a  child,  unforis^miliated  and  unprovided.     But  this  does 
not  apply,  for  Mrs.  Webster  was  forisfamiliated ;  and  even  after  she  was  so,  she  and 
her  children  were  taken  back  into  her  father's  family,  alimented  there  with  her  children, 
and  a  free-will  allowance  corresponding  to  the  interest  of  her  provision  assigned  to  her. 
Neither  is  it  like  Macdougal's  case  and  others,  where  the  mere  entry  in  the  father's 
books  was  disregarded  as  being  not  merely  against  the  natural  obligation,  but  alao  as  in 
that  case  where  the  entries  for  the  price  of  a  commission  in  the  army  were  made  by  the 
book-keeper,  and  vouchers  taken  from  the  son,  as  the  evidence  of  lus  mode  of  disposal 
of  his  employer's  money.     But  these  were  given  back  to  the  son,  and  no  acknowledg- 
ment taken  from  him,  when  he  went  abroad  with  his  regiment,  showing  the  &ther  did 
not  intend  to  charge  them  against  his  son.     Neither  is  the  case  of  Macalister  any  rale 
for  the  present ;  though  the  payments  were  entered  in  his  books,  they  appeared  to  be  so 
only  as  showing  the  expenditure  of  his  money.     There  was  no  voluntary  advance  by  him 
to  his  nephew,  against  which  they  could  be  set  off  as  being  in  discharge  of  it ;  and,  more- 
over, they  were  not  stated  in  the  books  as  being  charged  to  the  nephew,  or  being  a 
charge  against  him.    The  same  remark  applies  to  &e  case  of  Swayne,  with  the  additional 
circumstance  of  the  obligation  of  relief  taken  from  the  brother  as  to  payment  under  the 
indenture,  but  more  as  to  board.    As  to  the  Dalswinton  case,  I  have  studied  it  with  all 
the  attention  in  my  power,  and  I  am  unable  to  discern  much,  if  any,  light  from  it^  for 
the  decision  of  the  present  one.     It  was  a  question  [804]  regarding  the  powers  of  a 
father  as  to  making  additions  to  the  provisions  of  his  younger  sons,  beyond  those  fixed 
in  the  eldest  son's  contract  of  marriage.    In  this  Courts  it  was  found  that  the  provisions 
in  this  contract  were  fit  and  reasonable,  and  that  they  could  not  be  increased  after  the 
date  of  the  contract — so  that  sums  paid  during  his  life  must  be  imputed  in  extinction  of 
these  original  provisions.     This  was  slightly  varied  on  appeal.    It  was  found  that  the 
terms  of  the  contract  did  not  prevent  t£e  father  from  making  advances  to  the  younger 
sons  after  its  date,  but  that  all  provisions  of  a  permanent  nature,  or  those  payable  after 
his  death,  were  infraudem  of  the  son's  marriage^x>ntract — so  that  really  it  was  a  special 
case  on  tJie  terms  of  the  son's  marriage-contract     It  is  quite  dear,  too,  that  the  father 
never  intended  to  make  any  claim  upon  them  against  his  younger  sons.    They  were 
intended  to  be  pure  donations  in  the  way  of  provision  for  them,  under  his  natuial 
obligation.    I  am  really  unable  to  obtain  any  aid  from  that  case  on  the  decision  of  the 
present 

Assuming  that  I  am  right  in  holding  that  Mr.  Scott  was  under  no  legal  obligation 
to  allow  interest  or  annuity  at  the  rate  of  L.45  during  her.  life,  upon  a  provision  payable 
only  after  his  death,  the  minute  of  the  parties  informs  us  that  the  sums  admitted  to  have 
been  received  exceed  the  amount  of  what  he  was  contented  to  allow  Mrs.  Webster  by 
L.200.  It  was  explained  to  us  on  what  principles  this  view  had  been  adopted,  which 
has  so  greatly  increased  the  sum  due  to  Mrs.  Webster  beyond  the  state  made  up  from 
the  entries  in  Mr.  Scott's  books.  But  I  need  not  advert  to  this — the  parties  have 
agreed  now  to  take  it  so. 

Now,  I  think  the  only  ground  on  which  it  can  be  said  that  the  excess  of  payments 
beyond  t^e  voluntary  allowance  is  not  to  be  set  ofiT,  is,  that  Mr.  Scott  did  not  mean  to 
charge  them  against  her,  but  was  willing  to  let  the  one  go  against  the  other.  Now  I 
can  see  no  groimd  for  this  supposition.  The  minute  bears,  that  the  sums  paid  are  just 
about  equal  to  an  annuity  of  L.45.  If  then  he  did  not  mean  to  make  a  chaige  against 
her  for  these  payments,  there  was  not  the  slightest  occasion  for  making  any  restriction 
of  the  annual  allowance,  which  could  only  be  available  if  the  various  payments  were  to 
be  imputed  to  her  provision,  and  the  sum  he  allowed  for  interest    He  makes  the 
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TeBtriction,  however,  with  the  view  of  himself,  or  hie  heir  at  least,  ohtaining  some 
advantage  by  it 

How  much  easier  would  it  have  been,  instead  of  writing  the  memorandum,  just  to 
have  said  he  had  entered  sums  as  charges  against  her ;  but,  as  they  were  about  equal  to 
the  allowance  he  intended  for  her,  he  set  the  one  against  the  other.  This,  however,  he 
does  not  do.  He  does  not  withdraw  these  payments  in  his  day-book  as  charges  against 
her ;  and  it  must  never  be  f oigotten,  that  though  the  excess  is  now  only  admitted  to 
the  extent  of  L.200,  his  own  books  exhibit  a  much  higher  sum,  as  it  would  appear — fully 
L.4:78.  This  is  the  view  at  least  he  would  take  of  the  excess  of  his  advance  beyond  the 
allowance ;  and,  therefore^  in  his  embarrassed  circumstances,  making  it  much  more 
improbable  that  he  would  hold  the  sums  which  are  stated  in  his  books  as  charges  against 
her,  to  be  wiped  off  by  the  allowance  which  amounted  to  so  much  a  smaller  sum. 

But  two  writings  have  been  founded  on  as  indicating  the  intention  of  Mr.  Scott  so 
to  deal  with  these  payments  as  to  hold  Mrs.  Webster  at  her  death  creditor  on  the  estate 
for  the  full  sum  of  iLlOOO.  These  papers,  the  one  titled  ''State  of  Debts,"  and  the 
other  '*  list  of  Debts,"  are  said  to  have  been  made  up  in  1825  and  1827  ;  and  no  doubt 
the  first  does  set  down  Mrs.  Webster's  debt  at  L.1000,  [805]  and  the  other,  along  with 
her  sister's,  at  L.1600.  We  know  nothing  about  the  history  of  these  writings,  when  or 
how  they  were  made  out.  I  scarcely  think  Mis.  Webetei^s  account  as  to  the  firsts  about 
a  Stamp-office  return  by  Mr.  Scott  on  his  wife's  death,  can  be  correct.  But  they  are 
not  found  in  his  own  repositories — they  are  found  with  his  agent,  we  are  told,  and  with- 
out explanation  under  what  terms,  and  with  what  purpose,  they  were  deposited  with 
him.  I  think  we  are  giving  undue  importance  to  such  private  writings,  not  communicated 
to  the  other  party,  or  by  any  circumstances  made  a  mutual  or  common  writ  between 
them.  But  be  it  that  they  indicated  that,  in  1825  and  1827,  Mr.  Scott  was  willing  to 
hold  the  payments  made  by  him  equivalent  to  the  annuity  or  allowance,  this  did  not 
prevent  hun  from  coming  to  the  resolution  he  did  in  1833,  after  she  had  been  again 
living  for  so  many  years  in  his  house,  boarded  herself,  with  her  children,  servant,  and 
tutor— of  restricting  the  annuity  or  allowance.  If  Mr.  Scott  had  died  in  1825,  or  prior 
to  1833,  more  especially  as  this  was  subsequent  to  December  1825,  when  he  withdrew 
payment  of  the  interest  on  Mrs.  Dr.  Scott's  provision,  I  think  there  would  have  been  a 
fair  argument  that  he  meant  to  continue  the  annuity  of  L.45,  set  down  in  his  ledger  for 
the  years  1816  and  1817,  for  all  subsequent  years ;  and  then  we  know  there  would  have 
been  no  excess  of  payments,  and  thus  the  full  L.1000  would  be  due  at  his  death.  And 
in  those  years  I  think  it  probable  he  may  have  intended  to  continue  it  at  that  rate.  If 
80,  then  the  provision  did  remain  undiminished  by  any  excess  of  payments,  and  he  might 
properly  set  it  down  at  L.1000.  Matters,  however,  came  to  be  quite  different  in  1833, 
when,  in  contemplation  of  death,  he  found  cause  to  review  his  circumstances,  and 
probably  finding  them  worse  than  he  expected,  he  entered  the  memorandum  in  his  day- 
book, so  often  referred  to.  He  restricted  the  interest  he  chose  to  allow  to  his  daughter, 
looking  to  the  other  advantages  he  had  given  her ;  and  if  he  was  entitled  to  do  so,  then 
it  necessarily  gave  a  less  sum  to  be  set  off  against  the  sums  which,  I  think,  it  was  sdways 
in  his  contemplation  to  charge  as  against  this  allowance ;  so  that  if  there  was  an  excess, 
it  would  be  a  deduction  £rom  the  amount  of  her  provision,  although,  when  he  did  not 
contemplate  any  restriction  of  the  allowance,  he  may  at  a  prior  period  have  set  it  down 
in  his  state  of  debts  at  its  full  amount  then.  On  this  ground,  I  do  not  think  the  state 
and  list  of  debts  of  so  much  importance  as  to  outweigh  the  other  circumstances,  which 
satisfy  me  that  Mr.  Scott  meant  to  charge  these  payments  against  his  daughter,  in  so  far 
as  they  exceeded  the  allowance  he  was  willing  finally  to  grant  to  her  during  his  life. 

Upon  the  whole,  I  am  for  holding  that,  at  the  death  of  Mr.  Scott^  there  was  an 
excess  of  payments  of  L.200,  which  must  be  deducted  from  her  provision  as  at  that  date. 

LoBD  MoNOBEiFF. — I  entirely  concur  with  the  Lord  Justice-Clerk;  and  as  your 
Lordship  has  gone  fully  into  the  case,  it  is  not  necessary  for  me  to  do  so.  It  lies  in  a 
very  narrow  compasa  Of  the  cases  referred  to,  none  of  them  are  exactly  in  point ;  each 
must  depend  on  its  own  facts.  I  think  Miller's  case,^  to  which  I  referred,  material  in 
illustration. 

The  mere  keeping  of  accoimts  in  Scott  senior^s  books  ought  not  to  be  held  as  proof 
of  an  intention  on  his  part^  that  the  different  items  were  to  be  imputed  [806]  toward 

1  Sh.  App.  Gases,  p.  308. 
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payment  of  this  proyision,  due  only  upon  his  death.  Laying  the  cases  aside,  and  look- 
ing at  the  simple  facts  of  the  case,  I  see  no  evidence  of  such  intention.  By  Mr.  Scotf s 
marriage-contract^  he  bound  himself  to  pay  L.1000  at  the  first  term  of  Whitsunday  or 
Martinmas  after  his  death.  The  question  is,  whether  this  obligation  is  to  be  held  as 
discharged  by  these  payments  made  during  his  lifetime.  The  clause  in  the  marriage- 
contract  is  distinct,  "  to  Catherine  Scott^  his  eldest  daughter,  and  Mary  Scott,  his  second 
daughter,  and  to  every  other  daughter  or  daughters  to  be  bom  of  his  present  marriage, 
of  the  like  sum  of  L.1000  sterling  each,  payable  each  of  the  said  provisions  at  the  first 
term  of  Whitsimday  or  Martinmas  after  his  death,  with  a  fifth  part  more  of  penalty  in 
case  of  failure,  and  the  legal  interest  of  each  provision  from  the  day  of  his  death  to  the 
said  term  of  payment,  and  yearly,  termly,  imd  continually  thereafter,  during  the  not 
payment  thereof."  If  the  question  was  one  as  to  legitim,  the  right  to  it  covdd  not  bs 
taken  away  without  express  discharge  and  renunciation.  Where  is  there  any  evidence 
that  Scott  intended  these  payments  in  his  lifetime  for  his  daughter's  support  to  be 
imputed  to  this  L.1000,  payable  after  his  death  t  or  where  is  there  evidence  that  Mrs. 
Webster  accepted  of  these  payments  as  in  satisfaction  of  that  provision  in  his  marriage- 
contract  1  It  18  said  the  obligation  is  extinguished  by  her  having  taken  payment  of  die 
different  sums  entered  in  Mr.  Scott's  books ;  but  we  have  notibing  to  show  any  such 
understanding  on  her  part.     I  think  she  is  entitled  to  her  provision  on  her  father's 

death. 

LoHD  CocKBUEN. — I  am  of  opinion  that  the  reporter  has  taken  the  correct  view  of 
this  matter,  and  that  the  advances  said  to  have  been  made  by  the  deceased  Mr.  Scott  to 
his  daughter,  Mrs.  Webster,  cannot  be  stated  as  in  extinction,  so  far,  of  her  provision 

of  L.1000. 

If  it  were  necessary  to  proceed  on  this  point,  I  am  not  sure  that  I  could  agree  with 
the  Lord  Ordinary  as  to  the  inapplicability  of  the  maxim — debitor  non  premmitur 
donare.  Because,  as  the  provision  vested  by  the  daughter's  marriage,  was  it  not  a  debt 
due  by  the  father,  although  it  was  not  payable  till  his  death  ? 

But  what  I  go  upon  is,  1st,  That  I  see  no  evidence  that  the  father  intended  the 
advances  as  payments,  pro  tarUo,  of  the  provision ;  and,  2dly,  That  I  cannot  admit  that 
such  an  intention,  even  if  it  were  proved,  would,  in  the  circumstances,  be  sufficient 

All  that  is  established  is,  that  he  charged  these  advances,  or  some  of  them,  against 
her,  in  some  of  his  books.  But  he  does  not  charge  her  for  any  other  purpose  than  to 
note  the  fact  in  his  books,  that  the  payments  were  made  on  her  account  All  that  he 
puts  down  might  have  been  put  down,  for  accuracy  in  his  own  private  afiGurs,  although 
the  idea  of  debiting  her  with  these  advances,  as  ordinary  debts,  had  never  occurred  to 
him.  And  the  two  papers,  viz.  the  state  and  the  list  of  his  debts,  in  both  of  which  his 
daughter's  claim  upon  him  for  the  fuU  L.1000  is  distinctly  acknowledged,  counterbalance 
all  these  entries,  even  after  giving  due  weight  to  all  the  explanations  by  which  their 
effect  is  attempted  to  be  diminished.  She  was  his  daughter,  and  in  pover^ ;  and  if  he, 
who  was  not  in  poverty,  was  not  under  a  legal  obligation  to  maintain  her  and  her 
children,  he  was  certainly  under  a  moral  one.    There  is^  therefore,  no  necessity  for 


different  intention,  to  which  his  conduct  may  be  more  naturally 

[807]  But  whatever  he  may  have  intended,  I  do  not  think  that  this  is  a  matter 
which  his  intention  alone  can  decide.  He  never  intimated  this  intention  to  her.  He 
took  no  receipts  from  her.  He  did  nothing  to  warn  her  that  every  sixpence  she  took 
from  him  was  a  frittering  away  of  the  provision.  I  do  not  think  that,  in  the  dream- 
stances,  it  was  in  his  power  to  pay  her  in  this  way,  without  intimation  or  any  consent 
from  her.  When  an  ordinary  creditor  takes  money  from  his  debtor,  it  is  fair  to  bold 
this  as  a  diminution  of  the  debt ;  because  it  is  true,  not  only  in  law,  but  in  fact,  debtors 
are  not  apt  to  make  presents  to  their  creditors,  and  there  is  no  other  idea  to  which  the 
proceeding  can  be  ascribed.  But  where  the  creditor  is  also  a  child,  it  may  be  ascribed 
to  paternal  piety.  Mrs.  Webster  was  entitled  to  suppose  that  the  help  given  to  her 
and  her  children  proceeded  from  kindness,  or  from  moral  duty  alone.  And  if  her  fsther 
had  a  different  meaning  in  view,  he  was  bound  to  let  her,  who  was  entitled  to  manage 
her  own  affairs,  know  this.  His  not  having  done  so,  greatly  strengthens  the  belief  that 
he  never  intended  to  debit  her  in  the  way  that  is  now  supposed. 

The  Court  accordingly  pronounced  an  interlocutor  finding  Mrs.  Webster  entitled  to 
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the  provision  of  L.1000,  without  dednction  of  the  paymente  made  by  her  father  during 
his  lifetime. 

Authorities  for  Claimants, — Campbell  v.  M'Alister,  Jan.  18,  1827,  (5  S.  and  D.  p. 
219);  M'Dougall,  Jan.  31,  1804,  (M.  voce  Bankrupt);  Drummond  v.  Swayne,  Jan.  28, 
1834,  12  S.  and  D.  p.  342. 

[Gf.  Johanson  v.  Johanson^s  Trustees^  1  F.  252.] 


No.  96.  Vm.  Dnnlop  812.    12  June  1846.    2nd  Diy. 

Edward  Eailton  and  Mandatory,  Pursuers. — Maitland — BucJianan. 
Mathews  &  Leonard  and  Mandatory,  Defenders.— <?.  0.  Bell — Penney. 

Expenses — Process — Appeal — Jury-Trial, — 1.  Where  the  House  of  Lords  had  sustained 
a  bill  of  exceptions  for  a  party,  and  remitted  back  the  case  without  any  special  remit 
or  finding  as  to  expenses,  and  the  party  was  ultimately  successful ; — Held  that  it  was 
competent  for  the  Court  to  award  to  him  the  expenses  of  a  jury  trial  anterior  to  the 
appeal,  as  well  as  the  expenses  subsequently  incurred.  2.  After  a  remit  to  an 
accountant,  before  whom  considerable  expense  was  incurred,  and  after  the  accountant 
had  prepared  his  report^  one  of  the  parties  took  the  case  to  a  jury,  and,  after  three 
trials,  was  ultimately  successful, — the  Court,  in  finding  him  entitled  to  expenses 
generally,  found  him  liable  in  the  expenses  incurred  before  the  accountant^  except  in 
so  far  as  avaOable  in  diminishing  the  expense  necessary  in  the  preparation  for  the 
subsequent  jury  trials. 

Sequel  of  case  reported  of  date  11th  March  1846,  anie^  p.  747,  and  prior  dates. 

For  a  statement  of  the  proceedings  which  took  place  in  this  case,  see  the  report 
above  mentioned.  After  there  had  been  three  jury  trials  in  the  case,  the  pursuer  was 
ultimately  successful.  The  pursuer  had  presented  a  bill  of  exceptions  against  the 
charge  at  the  first  trial,  in  which  the  verdict  had  been  for  the  defenders.  The  bill  of 
exceptions  was  disallowed  by  a  judgment  of  the  Court  of  Session,  which  was,  however, 
reversed  [813]  upon  appeal  by  the  following  interlocutor : — '*  Ordered  and  adjudged 
that  the  interlocutor  complained  of  in  the  appeal  be  reversed ;  and  it  is  further  ordered 
and  adjudged,  that  the  bill  of  exceptions  referred  to  in  the  said  interlocutor  of  31st 
January  1844  be  allowed,  and  that  a  new  trial  be  granted ;  and  it  is  also  further  ordered 
that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall 
be  just  and  consistent  with  the  judgment" 

The  pursuer  moved  for  expenses. 

The  defenders  objected  to  the  pursuer  being  allowed  the  expense  of  an  accountant's 
report  made  previous  to  the  trials,  contending  that  by  his  resorting  afterwards  to  a  jury 
trial,  he  had  thereby  rendered  it  unavailing;  and  tiiey  objected  farther  to  his  being 
found  entitled  to  the  expenses  anterior  to  the  judgment  of  the  House  of  Lords  in  the 
bill  of  exceptions,  as  there  was  no  remit  as  to  expenses,  nor  any  reservation  of  them  in 
the  judgment  of  the  House  of  Lords. 

Lord  Justioib-Clerk. — I  am  of  opinion  that  Kailton,  with  the  exception  of  the  first 
portion  of  the  expenses,  must  prevaO.  There  is  one  point  of  general  importance  in  the 
case,  and  it  is  this.  Mathews  and  Leonard  bring  an  action  of  count  and  reckoning 
against  Bailton,  as  cautioner  under  the  bond  of  caution  for  Hickes,  claiming  a  laige  sum, 
in  which  the  proceedings  go  on  to  a  long  record.  There  is  a  remit  to  an  accountant^  at 
the  desire  of  both  parties,  on  the  facts  of  the  case,  and  an  accountant's  report.  Then 
Bailton  brings  an  action  for  reducing  the  bond,  and  maintains,  after  the  conjunction  of 
the  actions,  that  there  must  be  a  trial,  and  throws  aside  the  report  of  the  accountant. 
The  Ordinary  found,  that  though  against  the  understanding  on  which  the  remit  was 
made,  yet  Biolton  was  not  legally  precluded  from  going  to  a  jury.  The  result  of  which 
is,  that  it  is  now  found  that  the  bond  on  which  Mathews  and  Leonard  rested  their 
action  of  count  and  reckoning  has  been  held  by  a  jury  to  have  been  obtained  by  **  undue 
concealment  or  deception."    It  is  therefore  now  established  that  the  bond  ought  not  to 
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have  been  taken,  and  cannot  be  enforced.  We  mnst  take  it  as  bo  settled  bj  the  veidict, 
without  entering  into  details.  It  is  a  case  of  that  description  where  the  saccessfol  party 
is  entitled  to  expenses,  unless  he  has  deprived  himself  of  his  right  to  them  by  his  manner 
of  condnctiog  the  case.  The  expenses  divide  into  those  of  the  reduction,  and  of  the 
count  and  reckoning.  In  regard  to  the  first,  it  is  said  it  is  not  competent  to  award  all 
the  expenses  there  incurred ;  and  that  because  expenses  were  not  either  reserved  by  the 
House  of  Lords,  or  a  remit  made  as  to  them,  it  is  to  be  presumed  the  House  of  Lords 
did  not  intend  that  any  expenses  previous  to  the  appeal  should  be  given.  As  to  the 
competency,  it  is  settled  by  the  case  of  Stewart^^  (11th  March  1836,)  that  where  the 
merits  of  the  case  are  not  exhausted  by  the  judgment  of  the  House  of  Lords,  and  the 
case  returns  to  the  Court  of  Session  without  any  special  remit  or  finding  as  to  expenseSi 
it  is  still  competent  for  the  Court  of  Session  to  award  the  whole  expenses,  whether 
before  or  after  the  appeal.  Is  there  any  difierence,  as  to  the  question  of  competency, 
where  the  ex-  [814]  -penses  claimed  are  those  of  a  jury  trial  previous  to  an  appeal,  and 
not  the  usual  expenses  of  process  1  I  can  find  no  distinction  in  principle  between  the 
two.  If  it  is  competent  to  go  back,  and  award  the  expense  of  discussing  questions  of 
law  arising  previous  to  the  appeal,  is  there  any  ground  for  saying  a  different  rule  must 
be  followed  where  the  expense  has  been  occasioned  by  trying  questions  of  fact  previous 
to  the  appeal)    I  can  find  no  case  drawing  any  such  distinction. 

No  case  was  quoted  to  show  that  the  want  of  a  reservation  precluded  the  party  from 
obtaining  expenses.  In  the  case  of  Barclay  Allardyce,^  (11th  March  1831,)  where  a 
bill  of  exceptions  was  sustained  in  the  House  of  Lords,  and  a  new  trial  granted,  I  see 
that  all  the  Judges  hold,  in  distinct  terms,  that  the  fact  of  there  having  been  no  reserva- 
tion as  to  expenses  in  the  remit,  did  not  make  it  incompetent  for  them  to  award  the 
expenses  of  the  previous  trial.  They  refused  them  in  the  special  circumstances,  but 
they  held  it  competent  for  them  to  have  granted  them  if  they  had  seen  it  fit  to  have 
done  so.  In  Ralston  v.  Rowat,'  it  was  likewise  held  competent  to  give  such  expenses. 
I  think  Railton  should  get  expenses  generally.  But  as  to  the  expenses  of  the  remit  to 
the  accountant  in  the  count  and  reckoning,  I  think  the  expense  of  this  must  be  given 
against  him.  Of  consent  of  both  parties,  the  case  was  remitted  to  the  accountant,  and 
the  draft  of  his  report  was  issued  in  1841.  Railton  lodged  notes  of  objections.  If  the 
ordinary  course  had  then  been  followed,  the  case  would  have  been  disposed  of  by  the 
Court  on  the  accountant's  report^  unless  either  party  moved  for  a  jury  triaL  After 
diligences  and  expense  before  the  accountant,  Railton  changes  his  ground,  and  takes  the 
case  to  a  jury.  The  expense  before  the  accountant  was  thus  in  the  main  thrown  away. 
I  think,  therefore,  he  must  be  liable  in  the  expenses  before  the  accountant^  so  &r  as 
these  were  not  useful  at  the  jury  trial. 

Lord  Mkdwyn. — I  do  not  dissent. 

LoHD  MoNORBiFF. — ^As  to  the  expenses  of  the  first  trial,  I  dare  say  they  were  not  in 
the  contemplation  of  the  House  of  Lords,  or  they  considered  that  the  point  shoold 
remain  open.  But  there  is  no  rule  which  makes  it  incompetent  for  us  to  give  them, 
and  justice  requires  that  we  should  do  so.  As  to  the  expense  of  the  accountant's  report 
I  agree  with  your  Lordship.  There  was  a  remit  by  mutual  consent  to  the  accountant, 
and  his  report  was  superseded  by  the  new  turn  of  the  case. 

LoBD  CooKBURN  coucurrcd. 

The  Court  then  pronounced  this  interlocutor : — "  Find  Edward  Railton  entitled  to 
expenses  generally  in  both  processes,  deducting  that  of  the  petition  for  applying  the 
judgment  of  the  House  of  Lords;  but  find  Mathews  and  Leonard  entitled  to  the 
expenses  from  the  remit  to  the  accountant  by  Lord  MoncreifTs  interlocutor,  dated  2d 
July  1839,  to  the  date  of  enrolment  of  the  cause  before  Lord  Ivory,  in  December  1841, 
with  leave  to  Edward  Railton  to  show  before  the  auditor  that  any  of  the  diligences 
executed  under  the  authority  of  the  accountant  were  available  in  diminishing  the  expense 
necessary  in  the  preparation  for  the  several  trials." 

1  14  S.  &  D.  p.  692. 

s  Robertson  v.  Barclay  Allardyce,  (9  S.  &  D.  p.  580). 

s  Dec.  14,  1833,  (12  S.  &  D.  p.  219). 
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No.  97.  Vm.  Dtmlop  815.    16  June  1846.    2nd  Div.— Lord  Robertson. 

EoBKRT  Struthkrs,  Pursuer. — SoL-Oen,  Anderson — Buchanan, 

Thomas  Dykes,  Defender. — Cook, 

Process — Ibopenses, — Where  the  Court  had  granted  leave  to  a  party  to  withdraw  an 
issue  which  had  been  adjusted  in  the  cause,  and  found  him  liable  in  the  expense 
thereby  occasioned,  and  remitted  to  the  auditor  to  tax  and  report^  and  also  remitted 
the  cause  to  the  Lord  Ordinary  to  proceed  further  therein, — Held,  that  payment  of 
these  expenses  was  a  condition  precedent  to  the  case  being  proceeded  with  further 
before  the  Lord  Ordinary. 

Li  this  case,  the  Court  (of  date  28th  May  1846)  had  pronounced  the  following 
interlocutor : — "The  Lords  haying  resumed  consideration  of  the  motion  by  the  pursuer, 
for  leave  to  withdraw  the  issue  adjusted  in  this  case,  and  the  minute  now  given  in 
thereanent  abandoning  the  averments  referred  to  in  the  interlocutor  of  the  Lord  Ordinary 
on  which  the  said  issue  is  founded,  but  adhering  to  the  action  and  pleadings  for  him  in 
all  other  points,  and  having  heard  counsel  thereon,  grant  the  said  motion,  and  remit  the 
cause  to  ^e  Lord  Ordinary,  with  power  to  proceed  further  therein  as  to  his  Lordship 
shall  seem  just ;  find  the  pursuer  liable  in  the  expenses  incurred  by  the  defender  since 
the  date  of  the  interlocutor  4th  March  1845,  in  so  far  as  connected  with  the  said  issue ; 
allow  an  account  to  be  lodged,  and  remit  to  the  auditor  to  tax  the  same  and  report." 

The  case  having  been  thereafter  enrolled  by  the  pursuer  Struthers,  in  the  Lord 
Ordinary's  motion-roll,  with  the  view  of  having  the  cause  further  proceeded  with,  a 
question  arose  between  the  parties,  as  to  whether  it  could  be  gone  on  with,  until  the 
expenses  found  due  by  the  above  interlocutor  of  the  28th  May  had  been  paid. 

The  Lord  Ordinary  having  pronounced  an  order  appointing  parties  to  debate,  the 
defender  Dykes  presented  a  reclaiming  note,  praying  the  Court  to  recal  this  interlocutor, 
"  as  irregular  and  incompetent  hoe  sfcUti^  and  to  find  the  defender  entitled  to  expenses." 

The  pursuer  contended,  That  payment  of  the  expenses  had  not  been  made  a  condition 
precedent  to  the  cause  being  further  proceeded  with  before  the  Lord  Ordinary ;  and 
further,  that  the  defender  had  unduly  delayed  to  lodge  his  account,  which  had  prevented 
the  expenses  being  paid. 

LoHD  Jubtioib-Clbbk. — Can  it  be  said  that  payment  of  expenses  is  not,  in  the 
circumstances  of  this  case,  made  a  condition  precedent  to  the  remit  to  the  Outer-House  ? 
It  is  not  an  ordinary  finding  of  expenses  in  the  course  of  a  cause  on  one  point,  which 
stands  over  until  the  final  decision.  The  party  has  abandoned  one  distinct  branch  which 
had  gone  on  to  preparation  for  trial  It  is  the  same  as  if  a  trial  had  been  had,  and 
expenses  avrazded,  which,  according  to  practice,  must  have  been  paid  before  further 
procedure.  The  remit  to  the  Lord  Ordinary  does  not  take  effect  until  our  interlocutor 
is  exhausted.  It  is  the  Court  that  remits  to  the  [816]  auditor  to  tax  and  report^  and 
that  ought  to  have  been  done  first  These  expenses  ought  to  be  paid  before  the  case 
proceeds  further. 

Lord  Monobbiff. — ^The  pursuer  has  been  allowed  to  abandon  his  issue,  and  has 
been  found  liable  in  expenses.  These  expenses  must  surely  be  paid  before  he  can  be 
allowed  to  proceed  furtiier.  There  does  not  seem  to  have  been  any  undue  delay  on  the 
part  of  the  defender  in  rendering  his  account 

Lord  Cookbubn. — I  agree  that  the  expenses  must  be  paid  before  the  cause  can  be 
proceeded  with;  but  is  the  Lord  Ordinary  proceeding  with  the  cause?  He  has  only 
appointed  it  to  be  enrolled  for  debate.  Is  the  non-payment  to  hinder  the  cause  retain- 
ing its  place  in  the  debate  roll ) 

Lord  Mkdwtn. — I  think  that  is  proceeding  with  the  cause. 

The  Court  then  pronounced  this  interlocutor : — "  Becal  in  hoe  statu  the  interlocutor 
of  2d  June  complained  of,  and  remit  the  cause  to  the  Lord  Ordinary,  with  instructions 
to  receive  and  advise  the  taxed  account  of  expenses  found  due  by  interlocutor  of  May 
28,  1846,  and  to  decern  for  payment  thereof  as  accords ;  in  the  mean  time  suspending 
further  procedure  in  the  principal  cause  until  payment  thereof,  unless  in  the  case  of 
unnecessary  and  undue  delay  on  the  part  of  the  defender,  and  with  power  to  the  Lord 
Ordinary  to  dispose  of  the  expenses  of  the  reclaiming  note  and  discussion  thereon. 

[Cf.  Wallace  v.  Henderson,  4  R.  265.] 
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Ko.  99.  YUL  Dnnlop  822.    17  June  1846.    Ist  TAy. 

Duke  of  Montbosb,  Petitioner. — O.  Ihmdas, 

Eegister — Sasine. — ^An  omisaon  in  the  registration  of  a  sasine  to  insert  the  sabecription 
of  the  notary  and  witnesses,  authorised  to  be  corrected  by  a  marking  on  the  margin 
of  the  register. 

A  petition  was  presented  for  the  Dnke  of  Montrose,  setting  forth  that  he  was  dnly 
infeft  in  certain  lands,  contained  in  his  instrument  of  sasine,  dated  13th  March  1837, 
which  was  given  in  on  8th  June  1837,  in  the  usual  form,  to  be  recorded,  and  thereafter 
returned  from  the  record  with  an  attestation,  bearing  that  it  had  been  r^;ularly  recorded. 
On  examining  the  register,  however,  it  was  discovered  that  there  was  an  omission  to 
insert  the  subscription  of  the  notary  and  the  witnesses  at  the  end  of  the  deed.  The 
petitioner,  under  the  sanction  of  the  Court,  was  therefore  desirous  that  the  omission 
should  be  corrected,  by  a  marking  on  the  margin  of  the  record ;  and  he  stated  that  he 
was  not  aware  that  any  interests  of  third  parties  would  be  affected  by  the  proposed 
correction. 

The  petition  was  ordered  to  be  served  on  the  Lord  Clerk  Begister,  and  on  the 
Keeper  of  the  Begister  of  Sasines,  and  intimated  on  the  walls  and  in  the  minute-book ; 
and  thereafter  warrant  was  granted  to  make  the  correction  by  a  marking  on  the  margin 
of  the  record. 


No.  100.  VJ-LL.  Dnnlop  822.    17  June  1846.    2nd  Div.— Lord  Ouninghame. 

John  Brown  and  Others,  Appellants. — Milne — Mcicfarlane. 

James  Whyte  and  David  Burt,  Eespondents. — Beas. 

Bankruptcy — Discharge — Compontion — [Irregvlarity  in  Procedure— Personal  Bar] — 
Stat,  2  and  3  Viet,  c  41. — 1.  In  an  appeal  against  a  judgment  of  the  Sheri£^  approv- 
ing of  a  composition  arrangement  in  a  sequestration, — Circumstances  in  which  held, 
that  the  offer  of  composition  which  had  been  made  by  the  bankrupt  had  been  aban- 
doned, and  had  become  ineffectual;  and  that  the  offer  of  composition  was  irregular,  in 
respect  of  want  of  due  notice  to  the  creditors.  2.  Question,  Whether  a  creditor  on  a 
sequestrated  estate,  who  had  been  present  at  the  meeting  at  which  an  offer  of  composi- 
tion by  the  bankrupt  had  been  approved  of,  and  had  concurred  in  the  resolution  of  the 
meeting  to  that  effect,  was  thereby  excluded  from  thereafter  opposing  the  discharge 
of  the  bankrupt,  on  the  ground  of  the  incompetency  and  irregularity  of  the  offer  and 
the  proceedings. 

At  a  meeting  of  the  creditors  on  his  sequestrated  estate,  held  upon  the  30th  March 
1843,  James  Whyte  laid  before  them  an  offer  of  a  composi-  [823]  -tion  of  four  shillings 
per  pound,  ^'payable,  by  equal  instalments,  at  Martinmas  and  Candlemas  nezt^  and  also 
to  pay  and  provide  for  the  expenses  attending  the  sequestration,  and  the  remuneration 
of  the  trustee ;  and  I  offer  Mrs.  Isabella  Stalker  of  Kilduff  as  my  cautioner,  for  pay- 
ment of  the  same."  This  offer  was  entertained  by  the  meeting,  and  the  trustee  was 
directed  to  call  another  meeting  of  the  creditors  for  disposing  of  it  in  the  usual  manner. 
Upon  the  27th  November  of  the  same  year,  a  meeting  of  the  creditors,  convened  for 
this  purpose,  unanimously  approved  of  the  bankrupt's  offer,  and  the  trustee  and  commis- 
sioners were  authorised  and  empowered  to  concur  with  the  bankrupt  in  taking  all  steps 
necessary  for  obtaining  the  discharge  and  exoneration  of  the  trustee.  At  this  meeting, 
also,  Mrs.  Stalker,  the  proposed  cautioner  for  the  composition,  "  stipulated,  as  a  concU- 
tion  of  her  agreeing  to  become  cautioner  for  the  composition,  and  to  provide  for  the 
expenses  of  the  sequestration,  that,  in  security  of  her  said  obligation,  the  trustee  and 
the  bankrupt  should  convey  the  whole  estates,  heritable  and  moveable,"  to  certain 
parties,  as  trustees  for  her  behoof,  with  full  powers  of  immediate  sale  and  recovery. 
The  meeting  approved  of  this. 

It  appeared  subsequently  that  the  bankrupt  meant  to  resile  from  his  offer  of  com- 
position.    In  April  1844,  a  letter  was  transmitted  by  him  to  David  Burt|  the  trustee 
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on  his  Bequestiated  estate,  intimating  his  resolution  not  to  sign  the  bond  of  caution.  In 
this  situation,  a  meeting  of  the  creditors  was  called  by  the  trustee  for  the  3d  of  June 
1844,  '*to  consider  of  the  measures  to  be  adopted  for  the  general  behoof,  in  consequence 
of  Mr.  Whyte,  the  bankrupt,  haying  refused  to  sign  the  bond  of  caution  for  his  composi- 
tion." During  the  course  of  this  meeting,  (the  minutes  bore,)  the  bankrupt  appeared, 
and  declared  "  that  he  was  now  willing  to  sign  the  bond  of  caution,  and  implement  the 
other  obligations  come  under  by  him  at  the  meeting  of  creditors  on  27th  November  last." 
The  parties  who  had  been  approved  of  at  the  above  meeting,  as  the  trustees  for  Mrs. 
Stalker,  having  then  come  forward  and  stated,  that,  after  what  had  taken  place,  they 
now  declined  to  act,  a  new  trustee  for  her  behoof  was  nominated ;  "  of  all  which  the 
meeting  approve,  and  direct  the  trustee  to  lose  no  time  in  carrying  the  new  arrange- 
ments into  effect"  The  bond  of  caution  was  thereafter  signed  by  the  bankrupt,  of  date 
12th  June  1844 ;  it  had  been  previously  signed  by  the  cautioner  on  2d  December  1843. 

The  trustee  subsequently  (on  the  22d  of  June)  reported  the  proceedings  to  the 
Sheriff  of  Fife.  Some  time  thereafter  the  bankrupt  presented  a  petition  to  the  Sheriff, 
(founded  upon  the  122d  section  of ^ the  Bankrupt  Act,)  praying  that  he  should  be  found 
entitled  to  his  discharge.  A  petition  was  also  presented  by  the  trustee,  (founding  on 
the  134th  section  of  the  Act,)  praying  for  exoneration  and  discharge.  To  these  petitions, 
answers  were  lodged  for  John  Brown,  one  of  the  creditors,  who  opposed  them  upon  the 
grounds  afterwards  mentioned.  Of  date,  24th  June  1845,  [824]  the  Sheriff,  "  Having 
again  considered  the  case,  with  petitions  for  James  Whyte  the  bankrupt,  and  David 
Burt^  trustee  on  his  sequestrated  estate,  answers  thereto,  and  replies — ezoners  and  dis- 
charges the  said  David  Burt  of  his  whole  actings  and  intromissions  as  trustee  on  said 
sequestrated  estate,  in  terms  of  the  Act  of  Parliament ;  and  repels  the  objections  for  the 
appearer,  John  Brown,  to  the  discharge  of  the  bankrupt;  and  appoints  said  petition  for 
James  Whyte  to  be  intimated  in  the  Edinburgh  Oazette,  in  terms  of  said  Act ;  reserving 
to  the  said  John  Brown  to  adopt  the  remedy  prescribed  by  the  124th  section  of  the 
Bankrupt  Act,  for  redress  of  the  alleged  illegid  proceedings  on  the  part  of  the  bankrupt, 
of  which  he  complains." 

A  note  of  appeal  having  been  presented  by  Brown  against  this  judgment,  the  Court 
pronounced  this  interlocutor: — ''Having  advised  the  note  of  appeal  of  John  Brown 
against  the  interlocutor  of  the  Sheriff-substitute  of  Fifeshire,  on  application  of  James 
Whyte  of  Amgask  for  a  discharge,  dated  the  24th  day  of  June  last — sist  Hugh  Low, 
George  Thomson,  John  Fergus,  William  Bamsay,  and  James  Thomson  as  parties  to  the 
process,  in  terms  of  their  minute.  No.  36  of  process ;  recal  the  said  interlocutor,  and  in 
respect  the  appellant  undertakes  to  establish  that  the  bankrupt  has  been  personally 
concerned  in,  or  cognisant  of  the  granting,  giving,  or  promising  a  preference,  gratuity, 
security,  payment^  or  other  consideration,  of  L.80  to  Thomas  Ireland,  one  of  his 
creditors,  or  to  a  secret  or  collusive  agreement  or  transaction  with  such  creditor — remit 
to  the  said  Sheriff  to  allow  a  proof  of  the  said  averments,  and  thereafter  to  proceed  in 
the  said  matter  as  he  shaU  see  fit." 

A  proof  was  thereafter  led  in  the  Sheriff-court,  in  terms  of  the  remit  in  this  judg- 
ment^ upon  advising  which  the  Sheriff  pronounced  the  following  interlocutor : — ''  Finds 
that  the  objectors  have  failed  to  instruct  their  averments,  of  wUch  a  proof  was  allowed 
by  the  interlocutor  of  9th  December  last, — Therefore  repels  the  objections  to  the  dis- 
charge of  the  trustee,  and  the  bankrupt  James  Whyte :  Finds  that  the  offer  of  composi- 
tion made  at  the  meeting  of  creditors  held  upon  27th  November  1843,  with  the  security 
therein  mentioned,  has  been  duly  made  and  is  reasonable,  and  has  been  assented  to  by 
a  majority  in  number,  and  four-fifths  in  value  of  all  the  creditors  assembled  at  said 
meeting,  and  hereby  approves  of  the  composition  and  security ;  and  appoints  the  said 
James  Whyte  to  appear  upon  the  28th  April  current,  and  make  a  declaration  in  terms 
of  the  statute." 

A  note  of  appeal  was  presented  against  this  interlocutor  by  John  Brown,  Hugh  Low, 
George  Thomson,  John  Fergus,  William  Bamsay,  and  James  Thomson,  the  creditors 
who  had  been  sisted  by  the  interlocutor  of  the  Court  in  the  former  appieal.  Of  these 
parties,  Brown,  Low,  and  Bamsay  had  been  present  at  the  meetings  of  27th  November 
and  3d  June,  when  the  offer  of  composition  was  assented  to,  and  finally  adopted, 
[826]  as  above  stated.  The  other  appellants,  Fergus  and  George  Thomson,  had  not 
been  present  at  either  of  these  meetings. 

The  appellants  pleaded,  in  minutes  of  debate, — ^That  the  bankrupt's  offer  of  composi- 
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tion,  as  submitted  to  and  entertained  by  the  cieditors,  haying  proved  abortive  and 
ineffectual,  could  not  afterwaids  be  reyived  and  carried  through ;  ^  and  the  offer  was 
further  irregular  and  incompetent  under  the  statute,  in  respect  of  the  alteration  and 
modification  it  underwent  after  it  had  been  submitted  to,  and  entertained  for  considera- 
tion by  the  creditors  at  their  first  meeting.  The  offer  of  composition  had  been  made  to 
a  meeting  of  the  creditors  so  far  back  as  30th  March  1843,  and  by  its  terms  the  composi- 
tion was  to  be  paid  at  Martinmas  1843,  and  Candlemas  1844.  No  further  meeting  of 
the  creditors  for  deciding  on  the  offer  was  called  by  the  trustee  till  the  27th  November 
1843,  by  which  time  the  first  instalment  of  the  composition  ought^  by  the  terms  of  the 
offer,  to  have  been  paid.  The  offer,  therefore,  was  then  no  longer  operative  or  available 
in  the  terms,  or  to  the  effect  which  had  been  sanctioned  by  the  meeting  of  30th  March 

1843,  when  it  was  entertained  for  consideration.  This  appeared  to  have  been  the 
impression  of  all  parties)  at  the  time  the  meeting  of  3d  June  1844  was  advertised, 
"  to  consider  of  the  measures  to  be  adopted  for  the  general  behoof,  in  consequence  of 
the  bankrupt  having  refused  to  sign  the  bond  of  caution  for  his  composition."  The 
creditors  could  not  have  come  to  that  meeting  in  the  expectation  of  having  any  renewed 
offer  of  composition  submitted  to  them,  nor  did  they  receive  any  intimation  to  that 
effect  Anotiier  irregularity  was  committed  under  the  statute,  in  respect  that  the  bond 
of  caution  was  not  signed  by  the  bankrupt,  nor  the  report  made  by  the  trustee,  till  June 

1844,  being  fifteen  months  after  the  offer  of  composition  was  first  entertained,  and  seven 
months  after  it  was  said  to  have  been  definitively  agreed  to,  although  it  is  required  by 
the  statute  that  this  should  have  been  done  "  forthwith  "  upon  the  offer  bemg  accepted.* 
A  further  irregularity  had  been  committed  at  the  meetings  of  27th  November  1843,  and 
3d  June  1844,  at  which  |the  offer,  as  originally  entertained  at  the  meeting  of  30th 
March  1843,  had  been  altered  and  modified,  by  the  introduction  of  the  conditions 
stipulated  for  by  the  cautioner,  Mrs.  Stalker,  and  no  notice  whatever  had  been  given  to 
the  creditors  of  these  stipulations  previous  to  the  above  meetings.' 

The  appellants  further  maintained, — ^That  the  composition  arrangement  ought  not 
to  be  sanctioned,  in  respect  of  the  matters  established  by  the  proof. 

The  respondents  pleaded, — That  the  leading  appellant^  Brown,  and  two  others  of 
the  appellants,  Ramsay  and  Low,  had  been  present  at  the  meet-  [826]  -ing  of  27th 
November  1843,  which  had  been  regularly  convened,  and  at  which  the  offer  of  composi- 
tion had  been  unanimously  approved  of.  These  parties  had  also  attended  at  the  meeting 
of  3d  June  1844,  and  had  concurred  in  the  proceedings  which  then  took  place,  and  were 
thereby  barred  from  insisting  in  the  objections  which  were  now  maintained  by  them. 
More  particularly,  Brown  was  barred,  by  his  concurrence,  from  stating  such  objections ; 
and  the  other  parties,  Thomson  and  Fergus,  who  had  been  sisted  as  parties  to  the  note 
of  appeal  brought  by  Brown,  were  not  entitled  in  that  appeal  to  maintain  any  plea 
which  he,  the  sole  original  appellant^  was  not  entitled  to  maintain. 

The  respondents,  besides  meetiug  the  argument  of  the  appellants  stated  above, 
contended  that  the  course  of  procedure  which  they  had  followed  in  the  cause  precluded 
them  from  stating  any  objections  to  the  regularity  of  the  discharge,  except  those  as  to 
which  a  proof  had  been  aUowed  to  them  by  the  Court. 

The  Lord  Ordinary  reported  the  case. 

LoBD  Justiob-Glbrk. — In  order  to  exclude  the  objections  here  taken  to  the  regularity 
of  the  proceedings  of  the  creditors  in  adopting  the  composition-contract  at  the  meeting 
on  the  3d  of  June,  it  is  contended  that,  as  John  Brown,  the  only  appellant  in  the 
original  appeal,  was  present  at  the  meetings  of  the  creditors,  and  so  cannot  be  allowed 
to  object,  the  other  creditors  absent  from  these  meetings,  although  sisted  without  objec- 
tion as  parties  to  the  original  note  of  appeal,  cannot  state  any  objections,  in  their  own 
separate  character  as  independent  and  distinct  parties,  but  may  be  successfully  met  by 
the  personal  objection  available  against  Brown.  In  the  first  place,  if  it  were  necessary 
to  decide  the  point  in  this  case,  I  am  not  prepared  to  hold  that  a  creditor,  who  has  not 
been  a  party  to  the  opposition  before  the  Sheriff,  which  may  be  over  in  a  single  day, 
may  not  follow  the  case  to  this  Court,  as  soon  as  he  hears  of  the  nature  of  the  composi- 
tion, and  the  opposition  made  to  it,  and  state  his  objections  as  a  party  individuaUy 

1  Bankrupt  Act,  §  121.  >§§  114,  115. 

*  Miln  and  Others  v.  Boyack,  June  19,  1845,  (ante,  Vol  YU.  p.  888). 
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inteiested,  although  he  was  not  a  party  to  the  note  of  appeal  I  see  no  objection  against 
his  entering  such  appearance  under  the  statute,  so  long  as  the  discussion  is  going  on.  I 
think  he  has  a  title  and  an  interest  to  appear  for  himself  at  any  stage  of  the  discussion, 
in  the  application  to  approve  of  the  composition.  Neither  am  I  at  all  prepared  to  hold 
that  the  creditors  axe  limited  in  this  Court  to  the  objections  which  may  have  been  stated 
to  the  Sheriff.  But,  in  the  view  I  take  of  this  preliminary  pointy  neither  of  these 
questions  really  arise  in  this  case ;  for,  in  the  first  place,  supposing  the  case  to  depend 
on  the  original  appeal  by  Brown,  that  appeal  was  perfectly  competent,  although  there 
might  be  a  good  answer  in  the  shape  of  a  personal  objection  to  exclude  him  from  insisting 
in  the  grounds  of  opposition  stated  by  him  to  the  composition.  The  other  creditors  were 
duly  sisted  as  parties  to  that  competent  appeal,  and  sisted  without  reservation.  That 
being  the  case,  I  am  clearly  of  opinion  that  they  cannot  be  excluded  from  stating  the 
grounds  of  opposition  under  the  statute  against  the  approval  of  the  composition,  merely 
because  there  might  be  a  personal  objection  against  such  pleas  on  the  part  of  Brown. 
That  seems  to  me  to  be  a  very  strange  plea ;  nor  can  I  comprehend  how  a  personal 
exception  against  one  party  can  exclude  a  relevant  objection  stated  by  another  party  duly 
[827]  sisted,  to  whom  the  personal  exception  does  not  apply.  I  cannot  understand  how 
the  presence  of  John  Brown,  at  the  meeting  of  the  3d  June,  can  prevent  George  Thomson, 
who  was  not  present,  from  stating  his  objections.  But,  second,  I  am  decidedly  of 
opinion,  that  as  our  interlocutor  of  16th  November  1845  recalled  the  judgment  of  the 
Sheriff  approving  of  the  imposition  and  granting  the  discharge,  the  whole  matter  went 
back  to  &e  Sheriff-court  entire,  with  a  special  remits  no  doubt,  as  to  proof  on  one 
point,  but  for  the  consideration  and  discussion  of  the  whole  merits  of  the  application  for 
approval.  I  am  of  opinion  that  any  creditor  might  then  state  any  objection  whether 
previously  stated  or  not,  or  whether  he  was  a  party  to  the  previous  proceeding  or  not, 
and  that  the  matter  then  re-begins  entirely  for  diacussion  and  objection.  Hence  I 
regard  the  other  creditors  as  here  under  their  appearance  before  the  Sheriff  after  this 
remits  and  under  their  present  appeal ;  and  thus  the  preliminary  objection  is  wholly 
excluded. 

Further,  that  objection  proceeds  entirely  on  the  assumption  of  a  point  on  which  I 
reserve  my  opinion.  It  is  assumed  that  presence  and  consent  at  the  meetings  will 
exclude  a  creditor  from  opposing  the  application  before  the  Sheriff  for  approval,  in  the 
same  way  as  we  indicated,  in  the  case  of  Boyack,  it  would  exclude  a  reduction  of  the 
final  deliverances  recalling  the  sequestration.  I  merely  beg  to  say,  that  I  do  not  hold 
the  question  to  be  the  same,  and  that  I  reserve  my  opinion  on  the  pointy  whether,  under 
this  statute,  a  creditor  present  at  a  meeting,  and  concurring  in  the  assent  to  the  composi- 
tion, may  not,  if  he  discovers  fatal  objections  in  law  to  the  competency  of  the  proceed- 
ings, or  that  he  was  misled  by  defective  information,  or  that  the  composition  was  unfair 
and  deceptions,  appear  before  the  Sheriff  to  oppose  the  approval  of  the  composition, 
although,  of  course,  his  vote  must  stand  as  a  component  vote  of  the  majority  of  the 
meeting.  I  reserve  my  opinion  on  that  point,  which  is  very  different  from  an  attempt 
by  a  creditor  to  reduce  the  final  proceedings  after  he  has  not  only  attended  the  meeting, 
but  has  allowed  all  the  opportunities  afforded  by  the  statute  to  pass  without  taking  any 
steps  in  order  to  state  objections. 

Then  we  are  brought  to  consider  the  objections  under  the  statute  to  the  regularity 
of  the  proceedings,  by  which  this  composition-contract  was  carried  through. 

There  are  two  principles  for  judgment  in  this  class  of  cases  clearly  afforded  to  us  by 
the  statute,  and  very  essential  to  be  enforced  in  order  to  prevent  injustice.  The  first  is, 
that,  considering  the  effect  given  by  the  present  statute  to  the  votes  of  the  majority  of 
creditors  present^  every  act  done  at  any  such  meeting  as  those  in  question  must  be 
clearly  covered  by  and  in  bona  fide  contemplation  of  the  notice  under  which  the  meet- 
ings are  calledi  and  within  the  understanding  thereby  created  as  to  the  business  which 
could  competently  be  then  entertained.  The  second  is,  that,  when  the  forms  of  any 
proceedings  once  begun  are  no  longer  applicable  to  the  altered  state  of  things,  and  cannot 
be  carried  on  as  a  continuous  matter,  going  on  in  regular  course,  the  creditors  are  not 
entitled  to  patch  up  a  new  proceeding  out  of  these,  and  to  resume,  as  if  there  had  been 
no  change,  what  has  been  practically  and  substantially  abandoned,  and  is  no  longer 
applicable  in  dates,  objects,  or  benefit  to  the  creditors,  to  the  situation  in  which  matters 
are  placed  by  long-continued  suspense,  or  by  practical  abandonment 

Taking  the  facts  here,  and  the  dates — the  terms  of  the  proposed  bond  by  the 
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bankrupt — his  refusal  to  sign,  not  merely  by  long  delay,  but  at  last  positively  refusing 
to  sign^  (it  was  a  mistake  to  suppose  that  he  was  not  to  go  forward  and  sign,  [828]  and 
that  the  duty  of  the  creditors  was  to  call  on  him  to  sign,)  and  the  lapse  of  more  than 
six  months  after  the  date  of  the  last  meeting  approving  conditionally  of  the  composition 
— I  am  of  opinion  that  it  had,  in  the  words  of  the  statute,  become  ineffectual  long  before 
the  meeting  in  June,  and  that^  as  the  periods  for  payment  of  the  instalments  of  the 
composition  were  long  since  pajssed,  the  bond  was  wholly  inapplicable,  and  could  not  in 
June  be  signed  as  a  step  done  in  implement  of  the  proceedings  of  the  meeting  in 
November. 

I  think  that  proposal — for  such  alone  it  was,  an  offer  or  proposal  by  the  bankrupt — 
entirely  fell,  and  that  by  his  own  conduct.  The  resolution  of  the  creditors  is  not  in 
itself  a  substantive  act,  which  takes  effect  and  can  be  acted  on  by  itsell  It  is  merely 
an  assent  to  an  offer  or  proposal  by  the  bankrupt  He  must  go  on  to  make  that  proposal 
complete  in  due  time.  He  did  not  do  so.  He  drew  back  and  refused,  and  the  resolution 
therefore  flew  off,  being  one  only  of  adoption  of  his  proposal,  if  dtdy  completed  hy  him. 
The  terms  of  the  offer  and  of  the  bond  in  this  case  required  immediate  completion.  The 
statute  I  think,  requires  immediate  lodging  of  a  bond  for  the  composition. 

Then,  I  hold  the  terms  of  the  notice  for  the  meeting  did  not  cover  what  was  done 
at  the  meeting  in  June.  The  advertisement  called  ''a  general  meeting  of  creditors,  for 
the  general  behoof,  to  consider  of  the  measures  to  be  adopted  in  eoneequenee  of  Mr. 
Whyte^  the  bankrupt^  having  refused  to  sign  the  bond  of  caution  for  his  conipoeUion" 

This  was,  I  think,  plain  notice  to  the  creditors  that  they  were,  in  coneequence  of  that 
refused^  to  consider  what  toas  now  to  be  done.  The  refusal  is  stated  as  a  final  fact — giving 
rise  to  the  necessity  of  the  creditors  meeting  to  consider  what  was  now  to  be  done. 

If,  at  that  meeting  in  June,  the  bankrupt  chose  to  change  his  mind,  and  to  propose 
the  original  offer,  with  such  variations  as  to  the  terms  of  payment  as  drcumstanoes 
rendered  necessary,  I  think  that  ought  to  have  been  viewed  as  a  new  offer,  of  which 
notice  required  to  be  given,  if  entertained  for  consideration  in  terms  of  the  statute,  and 
another  meeting  called  to  decide  on  the  same.  I  do  not  think  the  original  proposal 
remained  before  the  creditors,  or  could  then  be  r&^tdopted,  as  it  were,  without  any 
intimation  to  the  other  creditors — having  been  fallen  from  long  previously,  and  having 
become  ineffectual. 

On  both  grounds,  therefore,  I  am  of  opinion,  that  the  proceedings  of  the  meeting  on 
the  3d  June  were  irregular,  and  cannot  be  approved  of. 

I  am  quite  satisfied  that  this  is  the  safe  view  to  take  of  the  proceedings  for  the 
interests  of  creditors,  being  founded  on  the  broad  general  ground,  1st,  That  the  previous 
proceedings  were  at  an  end  and  abandoned ;  and  2dly,  That  what  was  done  was  not 
authorised  by  the  terms  of  the  notice ;  but  I  must  look  to  the  question,  no  doubt,  as 
one  of  competency  and  regularity  under  the  statute,  and  on  that  groimd  I  have  not 
found  any  serious  difficulty  in  the  case. 

LoBD  MsDWYN. — It  was  objected  that  Brown  was  present  at  the  meeting  of  3d  June, 
and  did  not  object,  so  that  it  was  incompetent  for  him  to  bring  the  proceedings  of  that 
meeting  for  review  before  us.  I  have  sought  in  vain  for  authority  for  this  statement 
I  can  discover  none.  I  do  not  see  that  it  was  so  held  under  the  former  bankrupt  law, 
except  that  he  could  not  withdraw  his  vote  for  a  composition,  if  given ;  and  the  128th 
section  of  the  present  statute  neither  enacts  nor  implies  that  there  is  any  such  limitation 
on  the  right  of  appeal  The  circumstances  [829]  of  a  case  may  not  be  suffidentiy 
known,  nor  the  effects  of  it  sufficiently  developed  at  the  time ;  these  msj  appear  more 
clearly  afterwards,  and  I  cannot  suppose  that  it  would  be  wise  to  prevent  them  being 
brought  forward  and  reviewed,  if  there  was  any  thing  improper  in  the  proposal  of  a 
composition,  or  if  the  interests  of  the  creditors  had  been  in  any  way  compromised 
through  ignorance  or  misconception.  But  it  may  not  be  necessary  to  decide  this  point 
here. 

Holding,  then,  that  the  appeal  is  competent,  are  the  objections  to  the  bankrupt's 
discharge  well  founded  t  The  evidence  as  to  the  bankrupt's  collusion  with  one  of  his 
.  creditors  is  not  sufficient  to  establish  this  matter,  although  it  is  very  clear  that  Ireland 
thought  he  had  obtained  a  promise  to  the  effect  stated.  But  then  the  olgeotions  as  to 
whetiier  the  composition  has  been  duly  carried  out  in  terms  of  the  statute,  remains ;  and 
this  was  not  waived  formerly,  nor  was  it  disposed  of  when  the  remit  was  made  to  the 
Sheriff  on  15th  November  1845.    It  now  remains  for  decision. 
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Now  I  cannot  hold  that  the  offer  of  composition  has  been  duly  carried  out.  The 
offer  is  made  on  30th  March  1843,  and  unanimously  entertained,  and  another  meeting 
was  to  be  called  to  decide  on  it.  A  meeting  accordingly  takes  place  on  27th  November, 
when  it  is  approved  of.  The  cautioner,  however,  stipidated  that  the  estate  should  be 
conveyed  over  to  a  trustee  for  her  behoof,  which  is  agreed  to  by  the  creditors.  Accord- 
ingly, on  reliance  on  this,  the  cautioner  subscribes  the  bond  on  2d  December  1843. 
But  it  is  clear  that  the  bankrupt  declined  to  accede  to  this,  or  for  some  other  reason  he 
refused  to  subscribe  the  bond.  It  had  been  made  out  in  terms  of  Ms  offer  to  pay  the 
composition  by  equal  instalments  at  Martinmas  1843  and  Candlemas  1844 ;  and  had  he 
signed  along  with  the  cautioners  on  2d  December,  I  think  there  would  have  been  no 
such  delay  as  to  have  vacated  the  proceedings.  But  the  bankrupt,  in  fact^  recalled  his 
offer  by  delaying  to  subscribe,  and  still  more  clearly  when,  on  being  called  on  to  do  so, 
he  declined  doing  it,  as  he  did  by  a  letter  in  April  1844.  In  this  situation  the  trustee 
called  a  meeting  of  the  creditors  for  3d  June  1844,  "  to  consider  of  the  measures  to  be 
adopted  for  the  general  behoof,  in  consequence  of  Mr.  Whyte  having  refused  to  sign 
the  bond  of  caution  for  his  composition."  The  creditors  were  entitled  to  hold  that  the 
proposal  of  composition  agreed  to  at  the  last  meeting  was  at  an  end ;  that  it  had,  in  the 
words  of  the  statute,  <*  become  ineffectual ; "  and  that  if  the  estate  was  to  be  wound  up 
by  a  composition,  a  new  offer  would  have  to  be  made,  which  would  be  considered  at  a 
future  meeting  specially  called  to  consider  it,  if  the  meeting  chose  to  entertain  it. 
Neither  could  they  be  expected  to  look  to  the  bankrupt  changing  his  mind ;  still  less 
could  they  suppose  that  this  would  validate  the  former  offer.  He  did  so,  however,  and 
subscribed  the  bond  3d  June  1844,  long  after  both  instalments  of  the  composition 
should  have  been  paid ;  and  I  think  this  was  any  thing  but  following  out  duly  the 
proceedings  which  should  have  followed  on  the  approval  given  by  the  creditors  on  27th 
November  1843.  It  should  have  been  received  as  a  new  offer,  and  another  meeting 
called  to  consider  of  it ;  and  then  the  creditors  would  have  had  due  notice  of  it,  and 
might  have  considered  whether  it  was  still  the  proper  composition  for  the  estate  to  pay, 
and  have  had  it  explained  to  them  whether  interest  would  run  from  the  terms  at  which 
the  composition  was  to  be  paid  by  the  bond,  or  whether,  as  properly  would  be  argued, 
from  those  terms  subsequent  to  the  date  of  the  bond,  holding  June  1844  to  be  its  date. 
Upon  the  whole,  I  am  for  sustaining  this  objection. 

[830]  Lord  Mongbbiff  was  of  opinion,  that  the  appearance  of  parties  in  the  appeal, 
who  had  not  been  present  at  the  meeting  of  creditors,  rendered  it  unnecessary  to  decide 
whether  creditors  who  had  been  present  would  have  been  entitled  to  object  to  the  com* 
position  arrangement;  and  upon  the  merits  of  the  objections  he  concurred  with  the 
Lord  Justice-Clerk. 

Lord  Cookburn. — On  the  merits,  I  am  of  opinion  that  the  original  offer  of  composi* 
tion  must  be  held  to  have  been  al^doned,  in  consequence  of  the  time  that  elapsed, 
and  the  bankrupt  having  declined  to  sign  the  bond  of  caution.  It  might  have  been 
revived.  But  it  could  not  be  revived  suddenly  without  notice  to  the  creditors,  and 
with  a  new  condition  attached  to  it.  A  part  of  the  offer  of  composition,  as  approved 
of,  had  not  been  entertained  at  the  meeting  of  30th  March  1843. 

The  Court  then  pronounced  this  interlocutor : — '*  In  respect  of  the  appearance  of 
parties  who  were  not  present  at  the  meeting  of  creditors,  find  it  unnecessary  in  this  case 
to  decide  whether  objections  could  be  stated  by  parties  who  were  present,  and  concurred 
in  what  was  done.  Sustain  the  appeal,  alter  the  interlocutor  complained  of,  and  find 
that  the  offer  of  composition  has  not  been  duly  made  and  assented  to,  and  decerns. 
Find  the  bankrupt  entitled  to  the  expense  incurred  by  him  in  regard  to  the  proof 
allowed  by  the  interlocutor,  dated  15th  November  last,  and  find  the  appellants  entitled 
to  the  expense  of  the  minutes  of  debate,  and  discussion  thereon." 
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No.  101.  VUI.  Diinlop  830.    20  June  1846.    Ist  Div.— Lord  Cuninghame. 

Bakald  George  Magdonald,  Pursuer. — Mimro, 

Mrs.  Jane  Magdonald,  Defender. — Neaves. 

Mrs.  M'QuEEN  or  Sedgwick,  Defender. — Pyper, 

Ranald  George  Magdonald  and  Others,  Defenders. — SoL-Gen.  Anderson. 

Parent  and  Child — Aliment, — Held,  (1.)  that  a  stepmother  is  not  liahle,  super  Jure 
naturoBy  to  aliment  a  stepson.  (2.)  That  a  mother  domiciled  in  England,  hut  against 
whom  jurisdiction  is  founded  by  arrestment,  is  liable  in  aliment  to  her  child,  not 
according  to  the  law  of  Scotland,  but  according  to  the  law  of  England,  though  she  was 
domiciled  in  Scotland  at  the  date  of  her  marriage,  and  of  the  child's  birth.  Opinion, 
(1.)  That  a  mother  is  liable  to  aliment  her  indigent  child,  though  he  have  imprudently 
squandered  away  his  fortune,  and  be  past  minority.  (2.)  That  children  entitled  to  a 
contingent  or  reversionary  interest  in  property,  but  deriving  no  immediate  profits  from 
it,  are  not  bound  to  sell  it^  or  contract  debt  on  it,  in  order  to  afford  aliment  to  an 
indigent  parent. 

This  was  an  action  of  aliment  brought  by  Ranald  George  Macdonald,  Esq.  of  Clan- 
ranald,  against  his  mother,  stepmother,  son,  cGsiughters,  and  sons-in-law. 

[831]  The  estates  of  the  pursuer  were,  on  2d  April  1844,  sequestrated  under  the  Act 
2  and  3  Yict.  c.  41.  An  allowance  was  made  him  by  the  creditors  of  two  guineas  per 
week,  which  ceased  on  2d  April  1845,  in  terms  of  the  59th  section  of  the  statute.  He 
set  forth  in  his  sununons,  that  since  the  cessation  of  this  allowance,  he  had  been  without 
any  means  of  subsistence,  and  was  reduced  to  poverty  and  want  He  therefore  concluded 
that  he  was  entitled  to  aliment  from  the  defenders,  who  were,  as  he  affirmed,  in  circum- 
stances able  to  pay  it  The  following  are  the  particular  circumstances  applicable  to  each 
defender. 

Mrs.  Catherine  McQueen,  now  Sedgwick,  the  pursuer's  mother,  was  entitled  to  an 
annuity  of  L.300  from  ^e  estate  that  belonged  to  the  pursuer's  father,  and  afterwards 
to  himself.  This  annuity  was  secured  to  her  by  an  arrangement,  consequent  on  the  dis- 
solution, by  divorce,  of  her  marriage  with  the  pursuer's  father.  This  lady  resided,  and 
had  been  for  many  years  domiciled  in  England ;  but  at  the  time  of  her  marriage  with 
the  pursuer's  father,  and  at  the  time  of  the  pursuer's  birth,  she  was  domiciled  in  Scotland. 

Mrs.  Jane  Macdonald,  the  pursuer's  stepmother,  who  resided  in  Scotland,  likewise 
was  entitled  to  an  annuity  of  L.400  from  the  estate  of  the  pursuer. 

Ranald  George  Macdonald,  the  son  of  the  pursuer,  was  a  lieutenant  in  the  royal  navy. 
His  whole  property  consisted  of  his  pay  as  lieutenant,  and  his  claims  under  the  marriage- 
contract  of  his  parents.  These  last  were  of  the  following  nature: — In  the  year  1811, 
the  pursuer,  who  was  then  in  embarrassed  circumstances,  executed  a  trust-deed,  whereby 
he  disponed  all  his  estates  to  Mr.  Robert  Brown,  now  chamberlain  to  the  Duke  of 
Hamilton,  and  certain  other  trustees,  with  power  to  them  to  sell  the  estate,  if  this  should 
be  found  necessary  for  the  purposes  of  the  trust  The  pursuer  was  married  in  1812,  and 
by  the  marriage-contract  he  conveyed  the  reversion  of  his  estates,  after  satisfying  the 
trust  purposes,  the  jointure  to  his  wife,  and  the  provisions  to  younger  children,  to  and 
in  favour  of  his  son,  Ranald  George  Macdonald,  to  be  held  by  him  under  the  fetters  of 
strict  entail.  The  trustees,  under  the  original  trustdeed  of  1811,  ultimately  sold  nearly 
the  whole  of  the  lands  contained  in  it ;  and,  in  1839,  Mr.  Brown,  the  surviving  trustee, 
raised  an  action  of  multiplepoinding  and  exoneration  in  the  Court  of  Session,  in  which 
the  defenders,  and  the  trustees  under  the  pursuer^s  contract  of  marriage,  were  called.  In 
that  action  the  Lord  Ordinary,  on  18th  March  1841,  pronounced  an  interlocutor,  by 
which  the  reversion  was  declared  to  be  L.  17,000,  to  the  fee  of  which  Mr.  Ranald  George 
Macdonald  was  declared  entitled.  His  Lordship  found  '*  that  the  same  must  be  invested 
in  the  purchase  of  land  under  a  strict  tailzie,  in  terms  of  the  provision  in  the  marriage- 
contract,"  reserving  to  Mr.  Macdonald,  the  present  pursuer^  his  liferent  interest  By  &e 
marriage-contract,  moreover,  the  pursuer  himself  was  the  institute  in  the  entail  thereby 
directed  to  be  made ;  he  or  his  creditors  were  entitled  to  [8S2]  the  liferent  of  the  whole 
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leversion,  and  Mr.  Ranald  (George  Macdonald  could  only  claim  the  fee  on  his  father's 
death,  as  substitute  heir  of  entail     Such  was  the  entire  property  of  the  pursuer's  son. 

Caroline  Sophia,  Louisa  Emily,  and  Emma  HamiUa,  daughters  of  the  pursuer,  were 
married  to  persons  resident  and  domiciled  in  Eugland.  Flora  and  Anne  Sarah,  also 
daughters  of  the  pursuer,  were  unmarried^  but  were  resident  in  England,  and  were 
assumed  to  be  domiciled  there.  These  children  were  entitled,  under  the  marriage- 
contract  of  the  pursuer  and  his  late  wife^  to  a  provision  of  L.20,()00,  which  was  secured 
to  them  as  follows: — ^The  pursuer  bound  himself  to  infeft  the  trusteesi  under  his 
marriage-contract^  in  his  estates,  in  security  of  the  sum  of  L.  20,000,  which  he  obliged 
himself  to  pay  to  the  said  younger  children  within  six  months  after  his  death.  They 
had  no  other  property  of  their  own,  except  this  contingent  right,  from  which  aliment 
could  be  given.  In  the  action  of  multiplepoinding  and  exoneration,  already  referred  to, 
the  Lord  Ordinary  sustained  their  right  in  the  following  terms : — "  In  respect  that  no 
further  objections  are  now  maintained  to  the  claim  of  the  younger  children,  sustains  the 
claim  of  the  trustees  for  their  behoof  to  the  fee  of  the  provisions  set  forth  in  their  claim, 
under  the  burden  of  the  rights  of  the  truster  or  his  creditors,  for  the  yearly  interest  of 
the  same  during  his  life."  Thus  the  direct  interest  of  the  younger  children  did  not 
emerge  till  their  father's  death. 

The  husbands  of  the  three  daughters,  who  were  married,  were  called  for  their 
interest 

All  the  defenders  being  resident  out  of  Scotland,  except  the  stepmother,  arrestment 
to  found  jurisdiction  was  executed  in  the  hands  of  the  surviving  trustee,  under  the 
trust-deed  of  1811,  "  who  is  debtor  to,  or  has  the  keeping  or  custody  of  effects  belonging 
to  the  said  defenders." 

The  pursuer  was  educated  to  no  profession,  and  he  stated  that  at  present  he  subsisted 
on  the  charity  of  friends.  He  was  between  sixty  and  seventy  years  of  age,  and  unable 
to  learn  any  profession  by  which  he  might  maintain  himself. 

Separate  defences  were  given  in  for  (1.)  Mrs.  Jane  Macdonald,  the  stepmother;  (2.) 
for  the  mother ;  and  (3.)  for  the  son  and  younger  children.  The  Lord  Ordinary  made 
great  avizandum  with  the  case  to  the  Inner  House. 

Pleaded  for  the  pursuer ; — 

That  by  the  law  of  nature,  and  by  the  law  of  Scotland,  parents  are  obliged  to  main- 
tain their  unprovided  children ;  and  children,  who  are  in  good  circumstances,  are  obliged 
to  aliment  their  indigent  parents.  (1.)  As  to  the  liability  of  the  mother,  jure  naturcB^ 
there  can  be  no  doubt ;  that  is  the  law  of  Scotland — the  law  applicable  to  her  case — 
although  she  may  be  domiciled  in  England.  The  mere  fact  of  her  being  a  domiciled 
Englishwoman,  cannot  shake  her  free  of  the  obligations  of  the  law  [833]  of  nature. 
Her  legal  liability  arises  from  the  fact,  that  she  was  domiciled  in  Scotland  at  the  time 
of  birti^,  and  contracted  a  contingent  obligation  then,  to  aliment  her  child  according  to 
the  Scotch  law.  This  obligation  continues  during  life,  although  it  may  not  be  insisted 
on  until  the  necessity  arises,  by  the  poverty  of  the  child.  But  supposing  that  it  is  the 
law  of  England  that  is  applicable,  it  is  not  admitted  that,  by  that  law,  the  mother  is 
not  bound  to  aliment  a  son  in  the  situation  of  the  pursuer.  (2.)  As  to  t^e  stepmother, 
that  point  is  settled  by  a  case  where  a  stepmother  was  held  liable  in  aliment  super  jure 
fuUurcB ;  and  this,  too,  to  a  man  in  the  prime  of  life.^  (3.)  The  son  and  daughters  are 
clearly  liable  super  jure  naturce.  They  have,  moreover,  property  sufficient  to  enable 
them  to  implement  this  natural  obligation.  The  son  has  ^e  pay  of  a  lieutenant  in  the 
navy,  along  with  the  reversion  of  the  estates.  The  daughters  have  the  fee  of  the 
L.20,000  after  the  pursuer's  death.  This  has  a  value  at  present  which  may  be  made 
available,  and,  with  the  funds  so  procured,  they  are  bound  to  aliment  their  father.  It 
is  settled  law,  that  if  a  child  has  any  reversion  of  this  kind,  which  may  be  disposed  of 
in  the  market,  he  is  not  entitled  to  aliment  from  a  parent ;  and  the  converse  must  hold, 
ihat  the  child  is  bound  to  sell  it  to  support  the  parent.^ 

Pleaded  for  Mrs.  Jane  McDonald,  the  stepmother ; — 

The  summons  is  not  relevantly  laid,  in  so  far  as  this  defender  is  concerned,  the  con- 
clusion not  being  correctly  deduced  in  point  of  law,  from  the  facts  alleged  as  to  the 

»  Ayton  i;.  CJolville,  July  25,  1705,  (Mor.  451). 

s  Maidment  v.  Landers,  May  25,  1815,  (F.Cf.) ;— reversed  May  27,  1818,  (6  Dow, 
257). 
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relatdon  of  the  parties.  This  is  not  a  sammons  on  the  Act  1491,  as  to  apparent  heira. 
It  is  based  mperjure  natunB  alone ;  but  there  is  no  authority  for  holding  that  there  is 
any  natural  relation  between  a  stepmother  and  stepson,  or  any  natural  obligation 
incumbent  on  the  former  to  aliment  the  latter.  Although  not  so  expressly  stated,  yet 
it  is  evident  from  the  report,  that  Aytoun  v,  Golville  was  upon  the  statute,  seeing  the 
stepmother  there  was  the  liferentrix  of  the  whole  estate.  She  was  so,  too,  at  the  time 
the  stepson  succeeded.  But  that  is  not  the  case  here.  When  the  present  defender 
succeeded  to  her  annuity,  the  pursuer  was  in  possession  of  nine-tenths  of  the  estate,  and 
it  is  only  since,  that  he  has  squandered  it  away.  At  his  succession,  he  had  no  daim 
for  aliment ;  and  seeing  that  no  natural  obligation  subsists,  no  claim  can  emerge  by  any 
subsequent  necessities  of  the  pursuer.  Besides,  although  a  universal  liferenter  has  been 
found  liable  to  the  heir  in  an  aliment,  it  has  never  been  held  that  an  annuitant  is  under 
the  same  liability ;  and  the  Court  have  repelled  such  a  daim.^ 

[834]  Pleaded  for  Mrs.  MHiJueen  or  Sedgwick,  the  pursuer's  mother; — 

rhe  present  defender  is  not  liable,  seeing  that  she  is  domiciled  in  England ;  by  the 
law  of  which  country  her  liability  must  therefore  be  settled,  and  which  declares  that  a 
parent  is  not  bound  to  support  a  child  who  has  attained  to  manhood,  and  who  is  under 
no  incapacity  to  earn  his  subsistence.  The  mere  circumstance  of  founding  jurisdiction 
by  arrestment  does  not  render  the  defender  amenable  to  the  Scotch  law.  Her  staiw  as 
a  mother,  and  her  rights  and  obligations  arising  out  of  the  relationship,  must  be  deter- 
mined by  the  law  of  the  country  where  she  has  her  domicile.  Further,  her  annuity  is 
barely  sufficient  to  support  herself ;  and  Stair  (1,  5,  9)  lays  it  down,  that  in  such  a  case 
the  obligation  vanishes.  In  this  case,  moreover,  the  pursuer  had  been  properly  set  out 
in  the  world.  By  ordinary  prudence  he  might  have  been  living  in  opulence ;  and  now 
having  spent  his  funds,  the  law  does  not  recognise  any  right  in  him  to  fall  back  upon 
his  parents,  upon  the  ground  of  any  natural  obligation,  which  only  subsisted  during  his 
minority,  or  until  he  had  been  established  in  life. 

Pleaded  for  the  son  and  daughters ; — 

The  defenders  are  not  liable,  inasmuch  as  they  are  not  possessed  of  any  means  or 
estate  available  to  them,  or  which  they  can  be  called  on  to  make  available.  The  con- 
tingent interest  which  they  have  under  the  marriage-contract  is  unsaleable ;  and,  even 
though  a  price  could  be  obtained  for  it,  there  is  no  law  holding  them  bound  to  dispose 
of  it.  It  is,  moreover,  in  the  hands  of  the  trustees  under  the  contract^  and  so  could  not 
be  sold  without  their  concurrence.  This  contingent  interest  is  all  the  property  possessed 
by  the  defenders ;  and  if  it  were  disposed  of,  they  would  be  left  without  any  funds  of 
their  own.  The  pursuer's  claim  must  therefore  yield  to  the  primary  and  preferable 
right  of  the  defenders  themselves,  to  maintenance  from  these  funds.  It  was  also 
pleaded,  that  as  all  these  defenders  were  domiciled  in  England,  their  liability  must  be 
determined  by  the  English  law ;  and  by  that  law  children  were  not  bound  to  support  a 
parent  in  the  position  of  the  pursuer. 

Pleaded  for  the  husbands  of  the  married  daughters ; — 

That  they  were  not  liable,  inasmuch  as  they  were  domiciled  Englishmen,  only  con- 
nected with  the  pursuer  by  marriage  with  his  daughters  j  and  that  this  imposed  on  them 
no  obligation  to  contribute  to  the  support  of  their  father-in-law. 

LoBD  Pbbsidbnt. — I  am  clearly  of  opinion  that  there  is  no  vestige  of  authority  for 
the  claim  against  the  stepmother.  No  natural  obligation  exists ;  there  is  no  connexion 
between  them ;  and  whether  or  not  she  may  give  aliment,  from  feelings  of  kindness,  it 
is  clear  that  the  law  cannot  compel  her. 

As  to  the  son,  he  is  a  mere  lieutenant  in  the  navy ;  and  we  all  know  that  the  pay 
of  that  situation  is  not  superfluously  liberal.  It  is  only  sufficient  to  maintain  himself  \ 
and  upon  the  circumstance,  therefore,  of  his  receiving  such  pay,  nothing  [836]  can  be 
founded.  He  has,  however,  a  contingent  right  under  the  entail ;  but  what  does  this 
import  t  It  is  said  that  he  is  bound,  on  the  credit  of  that  contingent  right,  to  contract 
debts,  in  order  to  discharge  this  claim  of  aliment  I  know  of  no  principle  to  sanction 
that;  and  I  am,  therefore,  for  dismissing  the  claim  also  as  against  him. 

The  mother's  situation  is  somewhat  peculiar.    She  draws  a  provision  from  the  estate. 

^  Stewart  v.  Campbell,  Jane  24,  1780,  (Mor.  398) ;  Meanu  v.  Qibboa,  Aagaat  10, 
1780,  (Mor.  399). 
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which,  fiom  the  mode  in  which  it  was  settled,  is  clearly  alimentary  itself;  it  stands  in 
a  different  light,  therefore,  from  the  provisions  in  the  cases  cited  at  the  har,  where  there 
were  liferents  of  estates  and  large  annuities.  To  render  her  liahle  would,  therefore, 
he  to  make  her  alimentary  allowance  (only  sufficient  for  herself)  liahle  to  claims  of 
aliment  hy  others,  which,  in  the  circumstances,  I  am  not  prepared  to  do.  I  have  great 
difficulty,  moreover,  in  holding  that  her  liability  is  to  be  determined  hy  the  law  of 
Scotland ;  and  I  am  rather  inclined  to  the  opinion,  that  she  has  the  status  of  an  English- 
woman, and  that  it  is  the  law  of  the  country  of  her  domicile  that  must  determine  her 
obligations  now. 

The  husbands  of  the  daughters  are  not  liable  on  any  ground  of  law  with  which  I  am 
acquainted;  and  a  decree  against  the  married  ones  themselves  would  be  ineffectual. 
They  have  no  separate  estate;  they  have  merely  a  contingent  right,  from  which  at 
present  they  can  draw  nothing,  and  which  could  only  be  made  a  fund  of  credit  by  a 
sale,  which  I  do  not  think  they  can  be  compelled  to  make,  and  which  it  is  doubtful  if 
it  can  be  effected.  The  same  observation  is  applicable  to  the  daughters  unmarried ;  and 
the  action  against  all  these  parties  must  therefore  also  be  dismissed. 

Lord  Maokbnzib. — In  reference  to  the  two  unmarried  daughters,  they  have  no 
property  to  afford  aliment,  and  therefore  there  is  an  end  of  the  case  as  to  them.     As  to 
the  three  who  are  married,  they  have  no  property  of  their  own ;  but  it  is  said  they  have 
a  contingent  provision ;  and  in  this  respect  they  stand  in  the  same  position  with  the 
unmarried  daughters.    What,  however,  does  this  avail  1    We  cannot  make  an  order  on 
them  to  seU  to  Jews  this  contingency.     Can  we  make  an  order  on  a  party,  or  was  it 
ever  done,  to  provide  funds  for  idiment  to  a  parent  by  such  a  transaction  as  that  f    I 
must  say,  I  know  of  no  authority  for  this  in  principle  or  practice.    Then  as  to  finding 
the  daughters  liable,  because  they  have  husbands — viewing  the  husbands  as  a  kind  of 
estate — ^it  is  a  thing  I  do  not  like  to  set  the  example  of.     On  the  case  of  the  stepmother, 
I  have  nothing  to  add.     It  is  clear  that  she  is  not  liable.    The  case  referred  to,  of 
Ayton  f>.  Golville,  was  one  where  the  stepmother  had  obtained  the  liferent  of  the  whole 
estate ;  and  a  claim  by  the  heir  for  aliment  out  of  the  estate  was  therefore  perfectly 
just.    That  is  not,  however,  a  claim  against  her,  siqper  jure  natures — the  basis  of  the 
present  action.    Her  answer  here  is,  that  she  got  no  estate.    She  received  nothing  but 
what  she  had  a  perfect  right  to,  entirely  for  herself ;  and  if,  by  merely  receiving  her 
provision,  she  might  be  made  liable,  you  might  come  against  every  person  who  had  ever 
received  any  thing  from  the  proprietor  of  an  estate.     I  have  some  difficulty  in  regard 
to  the  mother^  because  a  mother  is  liable  by  the  law  of  Scotland,  though  she  got  no 
estate  from  her  husband.    If  she  had  property  of  her  own,  she  is  bound  to  idiment 
her  children.    Suppose  the  question  had  arisen  between  the  mother  and  the  parish,  the 
mother,  if  she  has  any  thing  to  spare,  must  contribute  it;  and  the  fact  that  the  child 
had  once  a  large  estate,  and  spent  it  culpably,  would  not  throw  the  burden  on  the  parish. 
The  claim  against  her  would,  however,  in  such  a  case,  [836]  be  limited  to  the  smallest 
provision ;  not  more,  perhaps,  than  the  parish  would  give.     It  is  in  vain  to  insist  that 
Glanranald  was  once  amply  provided.    There  is  no  imputation  that  he  spent  his  fortune 
viciously ;  he  just  went  on  expending  carelessly  and  imprudently.    The  mother  certainly 
19  poor,  and  on  that  account  I  would  be  unwilling  to  amerce  her  in  aliment ;  but  still, 
if  he  is  absolutely  destitute,  I  do  not  see  how  she  can  be  freed  from  liability  for  some- 
thing.   That  is  my  opinion,  on  the  assumption  that  it  is  the  law  of  Scotland  which 
must  regulate  the  matter.     But  the  inclination  of  my  opinion  is  to  hold,  that  she  is  not 
subject  to  the  law  of  this  country.    The  child  was  certainly  bom  in  Scotland ;  but  the 
mother  long  since  removed  to  England,  and  acquired  an  English  status.    If  an  English 
couple  were  to  come  here  and  acquire  a  Scotch  domicile,  they  would  not  import  the 
English  law  of  status  with  them,  with  the  view  of  excepting  them  from  the  obligation 
to  aliment  children,  imposed  upon  parents  by  the  law  of  Scotland.    In  the  case  of 
Maidment,  where  an  English  mother  was  sought  to  be  made  liable  to  a  child  in  aliment 
according  to  the  law  of  Scotland,  the  point  was  not  argued.    On  the  whole,  I  think  we 
ought  to  know  what  la  the  English  law  as  to  the  liability  of  children  and  parents  in 
.  ngud  to  aliment 

LoBD  FuLLBBTON. — With  respcct  to  the  case  of  the  son,  I  agree  with  your  Lordship^ 
that  he  cannot  be  subjected  in  this  claim.  He  has  certainly  the  chance  of  succession  to 
an  entailed  estate ;  but  tlus  is  no  property  of  the  character  requisite  to  subject  him  in 
such  a  liability  as  is  now  sought  to  be  imposed.     An  ordinary  entailed  proprietor, 
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reduced  to  difficulties,  could  not,  for  example,  compel  his  son  to  sell  his  spes  sueeessionis^ 
in  order  to  procure  aliment  for  him.  That  is  the  case  with  regard  to  the  daughters,  too. 
Against  the  hushands  of  those  who  are  married,  we  can  grant  no  decree,  neither  can  we 
against  their  wives.  The  fee  of  the  property  is  nothing,  since  the  father  has  the  life- 
rent interest^  from  which  alone  present  aliment  can  he  ohtained.  They  have  no 
independent  property,  nor  are  they  in  the  actual  enjoyment  of  it ;  and  this,  it  is  neoee- 
saiy,  he  must  show  they  have,  before  he  can  succeed.  This  is  different  from  the 
converse  case,  where  the  party  claiming  the  aliment  has  an  expectancy.  Before  a  party 
can  be  allowed  to  claim  aliment,  he  must  show  that  he  has  no  means  of  raising  money, 
and  that  he  does  not  possess  any  marketable  right  But  now,  as  to  the  motiber,  it  is 
difficult  to  hold  that  the  claim  is  not  effectual  I  state  this  on  the  assumption  that  it 
is  a  Scotch  question,  to  be  determined  by  the  Scotch  law.  This,  however,  I  do  not 
think  it  is.  It  has  been,  indeed,  contended,  that  the  claim  originated  at  the  child's 
birth,  when  the  mother  was  subject  to  the  Scotch  law,  and  that  it  remained  in  abeyance 
till  the  circumstances  of  the  child  sanctioned  a  claim  for  aliment.  But  the  obligation 
to  aliment  is  not  a  contingent  debt  of  this  sort.  There  was  no  debt  contracted  at  birth. 
The  foundation  of  the  claim  is,  that,  after  the  birth,  circumstances  arose  which  warrant 
a  demand  for  aliment ;  but  the  obligation  only  comes  into  existence  at  the  time  when 
the  necessity  or  poverty  of  the  child  requires  the  relief.  Therefore,  it  is  the  law  of 
England,  the  law  of  her  domicile  now,  which  must  declare  the  extent  and  measure  of 
her  liability ;  and  if  the  case  is  to  be  further  proceeded  with,  we  must  take  the  opinion 
of  TCngliaVi  lawyers  as  to  the  law  of  England. 

Lord  Jbffbbt. — I  agree  with  your  Lordship,  that  the  stepmother  must  be  assoilzied. 
I  have  some  little  difficulty  as  to  the  son,  in  respect  chiefly  of  his  position  as  an  officer 
in  the  service.  If  he  is  not  married,  he  has  means  available  [837]  to  answer  the  claim ; 
and  he  is  liable  super  jure  naiurce.  His  allowance  is,  no  doubt,  looked  upon  as 
alimentary ;  but  we  know  well  that,  in  cessio  cases,  a  portion  of  such  allowances  is  given 
to  creditors.  In  cases  of  officers  of  rank  drawing  large  incomes,  it  would  scarcely  do  to 
say,  that  their  whole  allowance,  being  official,  was  not  affectable  by  creditors.  Now, 
this  is  a  case  somewhat  of  a  similar  nature,  and  it  would  be  hard  not  to  apply  the  same 
principle.  Aa  to  the  mother,  I  am  clear  there  is  no  contingent  debt  constituted  by  the 
mere  relation  of  parent  and  child.  The  obligation  to  aliment  is  not  one,  the  fulfilment 
of  which  is  merely  suspended  during  the  solvency  of  the  child,  becoming  operative  on 
his  &ilure.  It  arises  only  at  the  failure.  It  arises  by  the  inability  of  the  claimant^ 
and  is  determined  by  the  law  of  the  country  in  which  the  person  liable  may  be 
domiciled.  If  a  person  be  struck  by  palsy,  and  thereby  reduced  to  indigence,  the 
obligation  is  only  made  to  exist  by  the  stroke  of  the  palsy.  The  whole  duties  and 
liabilities  of  personal  sUUua  are  undeniably  changed  according  to  the  law  of  eveiy  new 
domicile.  With  regard  to  the  subsisting  and  current  obligations  arising  from  tiaius^ 
the  law  of  the  country  where  the  duties  are  to  be  fulfilled  must  be  clearly  the  law  to 
measure  their  extent ;  and,  therefore,  if,  by  the  law  of  England,  this  claim  cannot  be 
sustained,  we  must  refuse  to  give  it  force.  I  agree  with  your  Lordships  also  as  to  the 
married  daughters.  But  it  is  for  the  law  of  £hgland  to  say  whether  or  not  they  are 
liable,  and  to  that  law  we  must  resort.  I  am  quite  clear  that  the  unmarried  daughters 
are  not  liable,  though  they  have  the  reversionary  interest  referred  to.  They  are  not 
obliged  to  coin  it  into  money.  By  selling  it,  they  would  entirely  exhaust  tibeir  own 
rights,  and  create  a  new  generation  of  paupers,  to  be  subsisted  by  charity.  No  one  is 
bound  to  ruin  himself,  even  to  support  another.  On  these  grounds,  I  also  hold  the  son 
not  to  be  bound  to  sell  his  tpea  eueeemonis  in  the  entailed  estate,  although,  as  already 
stated,  I  have  more  difficulty  when  I  look  to  the  pay  he  receives  as  a  lieutenant  in 
the  navy. 

The  Court  accordingly  assoilzied  the  stepmother  from  the  action,  and  delayed  the 
case  as  to  the  other  defenders,  to  allow  parties,  if  advised,  to  obtaiia  the  opinion  of 
English  lawyers  as  to  their  liability. 

[Cf.  Beid  V.  Moir,  4  M.  1064.] 
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Magistrates  and  Town-Council  of  Hamilton,  Pursuers  and  Suspenders. — 

Rutherfurd — Deaa. 

Duke  of  Hamilton  and  Brandon  and  Others,  Defenders  and  Kespondents. — 

8ol.'Oen.  Anderson — Whigham. 

Church — Prescription — Possession — [Allocation  of  Seats — Ee-allocation  after  Internal 
Repairs']. — ^The  corporation  of  a  burgh  had  held  uninterrupted  possession  of  a  gallexy 
in  a  punsh  church  for  more  than  a  century,  under  an  agreement  with  the  principid 
heritor,  of  whose  proportion  of  the  church  the  galleiy  was  a  part;  it  haying  become 
necessary  to  repair  the  church,  a  new  division  and  allocation  of  the  sittings  took  place, 
in  consequence  of  the  internal  alterations  which  were  then  made  upon  it^  but  the 
position  and  accommodation  of  the  gallery  (the  walls  of  the  church  not  having  been 
altered)  remained  as  before : — Held,  that  the  corporation  had  a  right  to  the  gallery  in 
the  church  as  repaired,  and  were  entitled  to  possess  it  as  formerly. 

The  town  of  Hamilton  (by  3  and  4  Will  IV.  c.  77,  created  a  Parliamentary  burgh) 
had  been  for  centuries  a  burgh  of  barony  and  regality.  The  town  was  proprietor  of 
about  100  acres  of  land,  chiefly  acquired  from  the  predecessors  of  the  Duke  of  Hamilton. 
A  considerable  part  of  this  property  had  been  feued,  and  yielded  in  feu-duties  and  rents 
a  considerable  revenue.  The  valuation  and  cess  of  this  property  were  included  in  the 
eumulo  valuation  of  the  lands  entered  in  the  cess-roll  in  the  name  of  the  Duke ;  the  town 
was  not  assessed  for  parochial  burdens,  but  paid  a  small  sum  of  stipend  to  die  minister 
of  Hamilton. 

Prior  to  1732,  the  parish  church  of  Hamilton  adjoined  Hamilton  Palace.  Sub- 
sequent to  that  date,  a  new  church  was  built  at  some  distance  from  the  palace.  On  the 
division  being  made  of  the  sittings  in  the  church  among  the  heritors,  according  to  their 
valuation,  (as  appeared  from  a  minute  of  the  heritors,  of  date  1 1th  October  1734,)  an 
arrangement  was  made  for  the  accommodation  of  the  Magistrates  and  Town-Council  of 
Hamilton,  by  which  the  Duke  of  Hamilton  was  to  have  the  south-west  aisle  for  himself, 
and  the  area  below  for  his  servants,  *'  and  out  of  the  said  Duke  his  proportion  effeiring 
to  his  valuation,  he  agrees  that  the  Magistrates  and  Town-Council  of  Hamilton  shall 
have  the  gallery  of  the  south-east  aisle." 

The  nature  of  the  arrangement  with  the  Doke  of  Hamilton,  as  further  explained  by 
the  records  of  the  Town-Council,  appeared  to  have  been  as  follows : — ^A  minute,  of  date 
9th  May  1734,  bore,  that  ''His  Grace  the  Duke  of.  Hamilton  having  promised  to  give 
to  the  bailies  the  loft  in  the  south-east  aisle  in  the  kirk,  upon  their  being  at  the  chafes 
of  laying  the  floor  thereof,  and  of  building  the  breast  or  front  of  the  same,  they  do 
therefore  appoint  John  Hendry,  their  treasurer,  to  cause  measure  the  said  floor,  and 
calculate  what  dales  it  will  take  to  lay  the  same,  over  and  above  the  timber  of  the  old 
lofts  belonging  to  the  town,  presently  lying  [845]  in  the  meall  mercat,  and  immediately 
to  provide  the  said  dales,  that  they  may  be  seasoned  in  due  time." 

A  subsequent  minute  of  meeting  of  the  Magistrates  and  Council,  of  date  26th  April 
1735,  was  in  these  terms : — ''The  Council  having  seen  a  letter  to  Bailie  Nasmith,  bom 
John  Hamilton,  one  of  the  Duke  of  Hamilton's  commissioners,  desiring  that  they  would, 
upon  their  own  charges,  build  a  stair  to  their  gallery  in  the  new  church,  and  John 
Hendry,  treasurer,  having  informed  them  that  he  had  this  day  taken  advice  of  workmen 
anent  the  building  of  the  said  stair,  and  that  they  were  of  opinion  that  the  timber  of 
the  stair  to  the  town's  galleiy  in  the  old  church  will  again  serve  to  build  the  most  part 
of  the  said  new  stair ;  they,  therefore,  agree  to  build  the  same  on  the  town's  charges, 
and  appoint  the  said  John  Hendry  immediately  to  cause  build  it,  conform  to  the  plan 
for  deafening  the  noise  in  walking  thereon,  to  plaister  the  same,  stuffing  it  with  fog ; 
and  they  likewise  appoint  him  to  cause  pLuster  the  rooff  of  the  galleiy,  and  the  walls 
round  it;  and,  so  soon  as  the  gallery  is  laid,  to  put  up  seats  therein,  in  the  most 
convenient  way." 

At  a  subsequent  meeting  of  Council,  on  20th  September  1735,  the  Bailies  and 
Council  approved  "  of  an  account  of  wright-work,  and  others,  wrought  at  the  town's 
aiale  of  the  new  church,  amounting  to  the  sum  therein  mentioned,  and  appointed  the 
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treasnier  to  pay  the  same.  At  same  time — "they  appoint  the  treasiuer  to  lay  with 
gravel  a  road  from  the  town's  aisle-door  of  the  new  charch,  to  the  road  leading  to  the 
principal  entry  of  the  said  church." 

The  Magistrates  and  Town-Council  enjoyed  uninterrupted  possession  of  this  gallery 
till  the  year  1841.  At  one  time  they  had  drawn  rent  for  that  part  of  it  which  was  not 
occupied  by  themselves. 

In  184I|  the  church  being  in  a  state  of  great  disrepair,  its  condition  was  brought 
under  the  consideration  of  the  heritors,  and  afterwards  of  the  Presbytery,  who  appointed 
an  inspection  to  take  place.  The  report  returned  by  the  inspectors  was,  '',1st,  Tbat  the 
walls  of  the  church  are  of  ashlar;  the  stone  of  a  good  and  durable  qualily,  and  in 
excellent  condition,  except  a  few  parts  of  the  projecting  mouldings  beginning  to  waste, 
which  might  be  prevented  by  oiling  and  painting  these  fronts.  2d,  Many  of  the 
windows  are  worn  out  and  completely  rotten,  and  will  require  to  be  renewed.  The 
beams  of  the  galleries  are  very  much  decayed, — the  whole  must  be  minutely  examined, 
and  wherever  decayed  in  the  walls,  will  require  to  be  replaced  with  others ;  this  we 
consider  necessary  for  the  safety  of  the  sitters.  The  flooring,  both  in  the  gallery  and 
area,  is  in  a  state  of  decay,  and  many  places  will  require  to  be  renewed.  The  arrange- 
ment and  construction  of  the  pews  is  very  bad,  and  in  an  indifferent  state  of  repair ; 
and  many  of  them  would  also  require  to  be  renewed.  3d,  We  caused  several  parts  of 
the  roof  to  be  opened,  and  inspected  it  in  three  different  places ;  and  from  what  we 
observed,  it  is  our  conviction  that  the  roof-timbers  generally  are  in  a  state  of  decay, 
[846]  many  of  the  timbers  being  completely  rotten ;  the  extent  of  this  could  not  be 
ascertained  without  a  much  more  attentive  examination.  The  number  of  legal  sittings 
in  the  church  is  886,  or  thereby,  exclusive  of  the  Duke  of  Hamilton's  gallery,  which  is 
not  seated." 

In  an  additional  report,  which  was  subsequently  given  in,  it  was  stated,  that  the 
north-west  gallery  would  require  to  be  removed,  and  also  the  roof  to  be  renewed.  Theae 
alterations  and  repairs  having  been  agreed  to  by  the  heritors,  the  Presbytery  authorised 
a  contract  to  be  entered  into,  "  for  altering  and  repairing  the  parish  church  of  Hamilton, 
according  to  the  plans  and  specifications."  The  idterations  and  repairs  were  accordingly 
executed.  They  were  all  confined  to  the  interior  of  the  church,  with  the  exception, 
that  the  windows  were  renewed,  a  new  roof  put  upon  the  dome,  and  the  roo&  of  the 
aisles  partially  repaired. 

After  the  repairs  had  been  executed,  a  petition  was  presented  to  the  Sheri£^  for  a 
division  and  allocation  of  the  sittings  in  the  galleries  and  area  of  the  church  among  the 
heritors,  according  to  their  valued  rents.  This  petition  was-appointed  to  be  served  upon 
the  heritors,  who  were  mentioned  in  its  prayer.  As  the  Magistrates  and  Council  of 
Hamilton  were  not  included  in  that  enumeration,  it  consequently  was  not  served  upon 
them.  No  further  intimation  was  appointed,  except  one  upon  the  church  door,  and  on 
the  door  of  the  county  and  burgh  hall  at  Hamilton. 

Before  the  .division  was  proceeded  with,  the  Magistrates  and  Goundl  intimated 
notarially  to  the  factor  for  the  Duke  of  Hamilton,  that  their  right  to  the  south-east 
gallery  sdiould  not  be  affected  by  the  proposed  division.  An  answer  was  made  to  this, 
on  the  part  of  the  Duke,  in  which,  while  he  denied  any  obligation  to  provide  the  accom- 
modation, claimed  by  Uie  Magistrates,  he  stated,  **that,  nevertheless,  following  the 
example  of  his  predecessors,  he  was  willing,  out  of  his  own  allocations  of  sittings  in  the 
church,  to  accommodate  the  Magistrates,  their  officers,  and  the  rector  of  the  grammar 
school,  and  meant  to  propose  that  the  seats  marked  No.  28,  27,  and  46,  on  the  phm  of 
the  church,  should  in  the  division  be  set  apart  for  that  purpose."  A  scheme  of  division 
was  subsequently  lodged,  in  which  there  were  included  amongst  the  allocations  to  the 
Duke  the  following  seats : — **  For  the  Magistrates,  as  proposed  or  intended.  No.  28 ; 
for  the  town-officers,  do.  do..  No.  27;  for  the  schoolmaster,  do.  do..  No.  46."  An 
explanatory  note  was  subjoined  in  these  terms — "The  three  last  mentioned  seats  being 
intended  to  be  allowed  by  the  Duke  of  Hamilton,  as  a  part  of  his  valuation  and  share 
of  his  seats  for  the  accommodation  of  the  parties." 

The  scheme  of  division  was  then  approved  of  by  the  Sheriff.  The  gallery  in  the 
south-east  aisle,  which  had  been  occupied  by  the  ^fogistrates  and  Council,  as  above 
stated,  before  the  church  was  repaired,  was  303  square  feet  in  extent^  and  contained 
accommodation  or  sittings  for  76  persons.  As  remodelled,  the  galleiy  contained  sittings 
for  75  persons.    The  three  seats,  Noe.  28,  27,  and  46,  entered  in  the  scheme  as  intended 
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[847]  to  be  allowed  for  the  accommodation  of  the  Magistrates  and  Council,  their  officers, 
and  the  rector  of  the  grammar  school,  were  situated  on  the  ground  floor,  and  contained 
in  whole  only  19  sittings. 

In  these  circumstances,  the  Magistrates  of  Hamilton  presented  a  note  of  suspension 
and  interdict,  and  they  also  brought  an  action  of  reduction  and  declarator  against  the 
Duke  of  Hamilton  and  others,  heritors  in  the  parish  of  Hamilton,  to  reduce  and  set 
aside  ''  the  decree  and  scheme  of  division  above  mentioned,  and  to  have  it  found  and 
declared  that  they  had  *  good  and  undoubted  right  to  the  gallery  in  the  south-east  aisle 
'  in  the  present  parish  church  of  Hamilton,  and  to  access  by  the  stair  leading  thereto,' 
and  that  they  were  entitled  '  to  possess,  occupy,  and  ei^'oy  the  same,  as  they  did  before 
*  the  date  of  the  said  alterations  and  repairs,'  without  let  or  hinderance  £rom  those  of 
the  defenders  to  whom  the  gallery  had  been  allocated,  or  others  whatsoever."  The  two 
actions  were  conjoined. 

The  Lord  Ordinary  reported  the  cause  upon  cases. 

It  was  argued  for  the  Magistrates  and  Town-Council ; — 

That  they  had  occupied  the  gallery  without  molestation  or  interruption  for  upwards 
of  a  century.  It  was  impossible  to  contend  that  they  had  done  so  without  any  title, 
even  if  there  had  been  no  written  evidence  of  the  arrangement  and  agreement  under 
which  they  had  possessed ;  and  upon  the  faith  of  which  they  had  disbursed  the  expense 
of  seating  and  completing  the  gaJlery.  The  deeds  and  infeftments  produced  not  only 
proved  the  MagiBtrates  to  be  heritors  in  the  burgh  and  parish,  but  the  charters  of 
erection  in  favour  of  the  burgh  formed  of  themselves  a  sufficient  title  to  found  a  pre- 
scriptive right  to  the  occupancy  of  the  gallery  in  dispute.^  There  was  no  principle  to 
prevent  a  burgh  of  barony  or  regality  from  acquiring  by  prescriptive  usage  a  right  to 
the  exclusive  occupancy  of  certain  seats  in  a  church;  the  rights  and  privileges  of  a 
burgh  generally,  in  matters  equally  important,  in  a  civil  point  of  view,  with  their  church 
accommodation,  being  capable  of  being  regulated  and  fixed  by  prescriptive  or  immemorial 
usage,  for  which  the  charter  or  grant  creating  the  corporation  formed  a  sufficient  title.' 
It  was  extravagant  to  maintain  that  by  a  mere  possessory  action  before  the  Sheriff,  to 
which  the  pursuers  were  not  even  called  as  parties,  and  in  which  the  alternate  rights 
and  titles  of  parties  could  not  be  adjudicated  upon,  the  pursuers'  immemorial  possession 
was  to  be  summarily  inverted,  and  they  were  to  be  deprived  of  the  church  accommoda- 
tion which  they  had  so  long  ei^oyed. 

The  present  was  not  the  case  of  the  erection  of  a  new  church,  where,  in  consequence 
of  the  internal  area  having  been  altered,  and  having  been  made  either  greater  or  smaller, 
a  new  division  by  the  Sheriff  became  absolutely  [848]  necessary — though,  even  in  that 
case,  a  right  such  as  has  been  acquired  by  the  Magistrates  and  Council  could  not  be 
disregarded,  but  must  have  been  provided  for  by  a  full  and  proportional  equivalent* 
In  the  present  case,  the  walls  of  the  church  remained  untouched.  The  internal  area  was 
of  the  same  extent  which  it  formerly  was.  The  aisle,  containing  the  gallery  claimed 
by  the  Magistrates,  was  of  the  same  dimensions  as  it  had  been  all  along,  and  there  was 
just  one  sitting  less  in  the  gallery  than  had  been  before,  owing  to  the  size  of  the  sittings 
in  it  having  been  slightly  increased.  There  was  nothing  in  the  nature  of  the  repairs 
calculated  to  diminish  the  extent  of  the  accommodation  available  to  the  other  parties 
previously  accommodated,  or  to  make  it  less  right  and  reasonable  than  it  had  all  along 
been,  that  the  pursuers  should  have  the  exclusive  occupancy  of  the  gallery  in  dispute. 
That  gallery  had  not  been  enlarged,  nor  had  the  gross  extent  of  the  remaining  area, 
or  the  accommodation  in  the  rest  of  the  church,  been  diminished.^ 

There  was  here  no  question  as  to  the  allocation  of  the  expense  of  the  repairs.  The 
mode  in  which  the  defenders  had  proceeded  had  precluded  the  consideration  of  any  such 
question.  They  had  not  made  any  claim  upon  the  pursuers  for  a  share  of  the  expense, 
nor  even  called  them  as  parties  to  the  action  of  division.  They  had  proceeded  in  the 
whole  matter  in  absence  of  the  pursuers ;  and,  in  these  circumstances,  they  could  not 

1  Bankton,  2,  3,  76. 

«Dowie  i;.  Douglas,  May  30,  1817,  (F.C. ;  1  Sh.  Apps.  p.  135). 

'  Supplement  to  Connell's  Parochial  Law,  pp.  79,  80,  81 ;  Ghivin,  &c.  Heritors 
of  North  Leith,  v.  the  Trinity  House  of  Leith,  &c.,  June  2,  1825,  (F.C). 

«  Sinclair  i;.  Magistrates  of  Kinghom,  Feb.  6,  1761,  (M.  7918);  Cathcart  v.  Weir, 
Nov.  24,  1785,  (M.  7928). 
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object  to  their  proceedings  being  set  aside,  and  the  pnisaers'  right  to  the  occupancy  of 
the  aisle  being  declared,  on  the  ground  that  the  pnrsaers  had  not  contributed  to  an 
expense  to  which  they  were  never  called  to  contribute.  The  pursuer's  judicial  offer  to 
pay  their  just  proportion  of  the  expense  was  of  it4s»lf  a  sufficient  answer  to  this  plea. 

The  defenders,  the  Duke  of  Hamilton  and  the  other  heritors,  argued,  that  the 
pursuers  did  not  possess  an  absolute  and  exclusiye  right  of  property  in  the  gallery.  On 
the  contrary,  any  use  that  they  might  have  had  of  it  did  not  flow  from  any  right  of 
property,  but  was  meroly  ex  gratia  of  the  Hamilton  family,  of  whose  portion  of  the  area 
of  ^e  diurch  the  gallery  formed  a  part  The  possession  of  the  pursuers  could  not  be 
attributed  to  any  other  title  than  the  minute  of  11th  October  1734.  They  did  not 
claim  a  share  of  the  area  of  the  church  effeiring  to  the  valued  rent  of  their  property. 
In  1734,  they  wero  not  recognised  as  heritors.  There  was  then  no  recognition  of  any 
right  in  them  by  virtue  of  their  office,  or  otherwise,  to  a  portion  of  the  area  of  the 
churoh,  either  by  the  Duke  or  the  other  heritors.  The  mero  fact  of  their  being 
magistrates  in  the  barony,  but  without  their  being  possessed  of  the  right  of  patronage, 
coiSerred  no  title  on  them  to  a  portion  of  the  churoh.  It  was  true  that  [848]  magis- 
trates of  royal  burghs,  having  the  right  of  patronage  of  the  church,  or  landed  possessions 
in  the  parish,  had,  in  general,  a  right  to  a  seat  in  the  church.  But  as  magistrates  merely, 
without  being  patrons  or  heritors,  they  had  no  right  to  any  portion  of  the  churoh.  This 
being  the  law,  even  in  royal  burghs,  much  moro  so  must  it  be  the  case  in  a  burgh  of 
regality  or  barony  only.  The  minute.of  1734  conferred  no  right  of  exclusive  property 
on  the  pursuers.  The  Duke  could  not  grant  such  a  right  He  could  not  alienate  a 
portion  of  the  area  of  the  church  any  moro  than  he  could  a  part  of  his  estates.  He 
held  both  under  the  same  limited  tide,  the  right  to  the  church  being  in  him  a  mero 
right  of  use.  The  area  of  a  parish  churoh  belonged  to  the  heritors  pro  indiviso^  while 
the  decroe  of  division  gave  to  each  heritor,  for  convenience,  the  use  of  the  particular 
portion  assigned  to  him.  But  it  was  not  given  to  him  as  in  property,  or  as  an  alienable 
subject  apart  from  the  land.  It  was  the  use  and  possession  only  that  wero  assigned, 
subject  to  all  the  changes  that  the  decay  or  destruction  of  the  building,  or  the  changes 
of  property  in  the  parish,  might  ronder  necessary.  Not  only  was  no  right  of  property 
coi^eired  on  the  pursuers  by  the  Duke,  by  the  minute  of  1734,  but  the  heritors  wero 
no  parties  to  the  arrangement  between  the  Duke  and  them.  It  was  true,  that  in  some 
cases  a  right  of  property  might  be  acquired  in  a  particular  aisle  or  portion  of  a  parish 
churoh ;  but  such  cases  wero  rare,  and  wero  the  exceptions  to  the  rule — the  rule  un- 
questionably being,  that  the  whole  area  of  the  churoh  was  the  common  property  of  the 
heritors,  as  a  pertinent  of  their  lands,  and  that  each  heritor  was  entitled  to  the  use  and 
possession  of  a  portion  effeiring  to  the  valuation  of  his  land ;  because  that  was  the  rule 
according  to  which  heritors  wero  assessed,  both  for  building  and  maintaining  parish 
churohes  in  ropair.^  The  pursuers  occupied  the  gallery  by  sufferance  merely,  and  the 
Duke  was  entitled  to  make  a  different  arrangement  of  his  sittings,  even  though  the 
churoh  had  not  been  entiroly  roconstructed,  and  a  new  division  of  the  area  rondered 
necessary.  A  new  division  of  the  churoh  had  been  rondered  necessary,  for  thero  had 
been,  not  a  mero  repair  of  the  old  fabric,  but  there  had  been  material  alteration,  and  an 
entire  re-seating  of  the  churoh.  When  thero  was  a  new  churoh  built,  or  extensive 
alterations  made  on  the  old  one,  or  whero  there  were  changes  in  the  property  of  a  parish, 
as  in  the  case  of  this  parish,  among  the  small  proprietors,  a  new  division  was  justifi- 
able.> 

LoBD  Jubtigs-Glkbk. — This  is  a  case  of  some  interest  to  the  parties  concerned.  The 
Magistrates  of  Hamilton  possessed,  as  I  think  is  proved,  a  loft  or  seat  in  the  original 
churoh  of  1451.  At  what  period  that  churoh  was  seated,  thero  is  no  evidence.  But 
being  found  in  possession  of  a  loft  or  gallery  in  that  churoh,  they  aro  entitled  to  say 
that  they  wero  in  possession  of  the  same  from  the  date  of  [850]  the  appropriation  of 
portions  of  the  area  to  particular  parties ;  and  from  the  time  that  galleries  wero  erected, 
no  evidence  to  the  contrary  is  even  alluded  to.  On  what  footing  they  obtained  that 
loft  is  of  little  importance  in  the  view  I  take  of  the  case.  The  churoh  was  the  parish 
churoh.    They  were  in  possession  of  the  seat,  and  I  think  are  entitled  to  contend  that 


1  Dunlop's  Parochial  Law.     3d  edit     Pp.  36,  37,  38. 
*  Connell's  Supp.  to  Law  of  Parishes,  p.  81. 
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they  could  have  defended  and  maintained,  in  point  of  law,  that  poesession ;  and  what 
was  of  even  greater  importance,  in  reference  to  the  transactions  of  1734,  they  are  thus 
proved  to  be  occupants  of  a  portion  of  the  old  church.  In  1734,  the  existing  church 
was  builti  and  the  origin  of  it  is,  I  think,  of  much  importance  in  the  present  case.  It 
is  admitted  that  it  was  built,  not  in  the  ordinary  manner  by  the  heritors  assessed  on 
their  valued  rent,  but  by  the  Duke  of  Hamilton  alone,  to  be  offered  to  the  parish,  in 
order  to  obtain  the  removal  of  the  old  church.  That  was  an  important  object  for  the 
family ;  and,  of  course,  it  became  necessary  for  him  to  provide  for,  and  fully  to  satisfy, 
in  the  proposed  new  church,  existing  interests,  and  to  afford  accommodation  to  all 
having  claims  to,  or  possession  of,  seats  in  the  old,  if  he  wished  to  avoid  troublesome, 
and  it  might  be,  successful  opposition.  That  the  new  church  was  built  by  the  Duke, 
quite  explains  the  terms  of  the  minutes  which  were  drawn  up  at  the  time,  and  the  sort 
of  colour  which  the  terms  of  these  minutes  afford  a  grotmd  for  giving,  to  the  instalment 
of  the  Magistrates  and  Corporation  in  a  gallery  in  the  new  church.  It  was  natural  for 
him  to  take  a  lead  in,  and  to  propose  a  plan  for,  the  accommodation  of  the  parties  who 
would  be  dispossessed,  as  well  as  those  who,  as  proprietors,  might  be  included  in  his 
own  cumtdo  valuation.  And  in  the  proposal  for  division,  which  he  makes  to  the  whole 
heritors,  *'  he  agrees  that  the  Magistrates  and  Town-Council  ahaU  have  the  gallery  of  the 
south-east  aisle."  That  being  ample  and  suitable  accommodation  for  the  corporation,  it 
was  quite  unnecessary  for  them  to  appear  as  heritors,  or  take  any  further  steps,  or  to 
criticise  the  terms  on  which  this  was  done.  They  received  an  appropriate  and  sufficient 
gallery  by  the  agreement  of  the  Duke,  who  built  the  church  that  was  to  replace  the 
former  parish  church,  and  with  the  full  assent  of  all  concerned.  Whether  that  was 
taken  as  part  of  the  area,  to  which  the  Duke  might  have  been  entitled  on  a  legal  division, 
or  whether  a  portion  of  the  area  of  greater  importance  and  dignity  than  what  he  could 
have  claimed  over  and  above  his  own  pew,  was  conceded  as  a  proper  seat  and  accom- 
modation for  the  corporation  and  its  officers,  by  the  consent  of  the  other  heritors,  is  a 
point  also,  in  my  opinion,  of  no  practical  importance.  The  material  fact  is,  that  the 
corporation,  on  the  adoption  of  the  new  church,  instead  of  the  old,  having  been  in  a 
possession  of  a  gallery  in  the  old,  were  then  put  in  possession  by  agreement,  assented 
to  by  all,  of  the  gallery  -in  question  in  the  new  church.  That  gallery  they  contributed 
to  fit  up,  and  buUt  a  stair  to  the  same.  Of  that  seat  they  continued  in  possession  for 
more  than  a  century.  Then  it  became  necessary  to  reseat  the  church;  and  it  is 
explained,  that  from  the  irregular  and  inconvenient  style  of  the'  old  seating,  and  the 
forms  of  the  old  pews,  much  space  was  lost,  and  that  a  new  division  of  the  area  became 
necessary  and  expedient.  That  the  Magistrates  were  not  called  on  to  pay  any  thing, 
may  be  accounted  for  on  many  grounds.  Independently  of  the  fact  that  there  was  no 
separate  valuation  of  their  property,  it  is  well  known  that  in  many  parishes  the  larger 
heritors  do  not  desire  to  introduce  an  assessment  for  such  purposes  on  the  real  rent, 
which  would  introduce  not  only  corporations,  but  a  great  number  of  small  proprietors, 
into  the  management  of  parish  concerns,  not  [851]  only  as  to  the  church,  but  election 
of  schoolmasters,  and  many  other  matters.  On  the  other  hand,  the  corpora tion,  if  not 
called  on  direcdy  to  pay,  were  of  course  very  willing  to  avoid  contribution  to  the 
expense.  Trifling  as  it  may  be,  it  is  not  disputed,  however,  that  the  timber  and 
materials  of  their  gallery-seat  were  sold  for  the  common  behoof.  The  old  church  was 
then  repaired  and  reseated ;  and  none  of  the  proceedings,  as  I  understand,  proceeded  on 
the  footing  of  calling  on  all  owners  of  land  to  pay  according  to  the  real  rent  ^o  altera- 
tion was  made  on  the  walls  of  the  church  j  the  size  is  the  same.  The  identical  space 
stands  as  before  for  the  same  gallery  which  the  Magistrates  occupied.  It  is  neither 
enlarged,  changed,  nor  varied.  It  is  reseated,  I  understand,  and  with  hardly  any  change 
as  to  the  numbers  it  can  accommodate — ^it  is  said,  with  the  difference  of  seat-room  only 
for  one  less.  The  Magistrates  gave  notice,  in  November  1842,  before  any  division  took 
place,  that  they  expected  to  receive  their  old  gaUery.  Whether  they  might  then  have 
been  called  on  to  pay  for  a  portion  of  the  expense  applicable  to  the  same,  or  may  yet  be 
called  on  to  do  so,  is  a  different  point,  not  raised  in  this  process.  But  as  to  any  such 
contribution,  no  call  was  made  on  them ;  for  the  Duke  and  other  heritors  had  deter- 
mined on  appropriating  their  gallery  as  a  space  free  for  division  and  choice  among  the 
heritors  assessed  on  the  valued  rent  for  the  repairs  of  the  church.  They  protested 
against  the  decision,  suspended  and  then  brought  a  reduction,  which  processes  have  been 
conjoined. 
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I  am  dearly  of  opinion  that  the  corporation  could  not  be  dispoBseBsed  of  their 
gallery.  If  they  got  the  gallery  in  this  chuich  simply  by  agreement  with  the  Duke  of 
Hamilton  in  1734,  still  that  was  by  an  agreement  made  known  to  all,  and  in  lieu  of  the 
seat  they  had  in  the  old  church ;  and  after  possession  for  more  than  a  century,  I  am  of 
opinion  that  they  are  entitled  to  maintain  their  seat,  even  after  such  repairs  as  had  been 
made,  and  which  might  give  rise  to  a  division  of  the  rest  of  the  area  that  had  been  so 
materially  altered.  But  I  am  not  inclined  to  take  the  arrangement  in  1734,  as  a  mere 
piece  of  grace  and  favour  by  the  Duke. 

The  Magistrates  had  a  seat  in  the  old  parish  church.     I  think  we  cannot^  aa  I  have 
said,  assume  that  they  had  no  legal  right  to  the  same.     On  the  contrary,  the  legal  pre- 
sumption is  for  them,  that  they  could  have  defended  and  maintained  their  right  to  the 
same.     But,  at  all  events,  they  might  have  been  parties,  and  most  formidable  and 
troublesome  parties  in  opposition  to  the  plan  of  getting  rid  of  the  old  church.    The 
Duke  had  to  carry  through  that  important  scheme,  and  in  building  the  new  church,  it 
was  his  object,  of  course,  to  provide  suiteble  accommodation  for  all  parties  who  might 
claim.    Now,  although  taken  and  received  as  the  parish  church,  I  think  it  is  an 
important  fact,  that  the  church  was  buiU  by  the  Duke,  in  order  to  be  so  received  and 
taken  as  such  by  the  parties  intrusted  in  the  matter,  not  merely  as  parishioners,  but  also 
as  holding  actual  and  distinct  accommodation  in  the  existing  church.     Of  course  he 
would  build  it  large  enough  to  satisfy  all,  including  the  corporation ;  and  so  he  does. 
And  one  of  the  first  things,  when  he  tenders  this  new  building  for  adoption,  is  to  pro- 
vide accommodation  for  that  corporation,  and  to  agree  that  they  shall  have  a  particular 
gallery.    They  are  satisfied  j  they  take  this  accommodation,  and  are  installed  in  the  new 
church  in  fuU  right  and  occupation  of  the  gallery  so  given  to  them,  being  at  some 
expense  in  fitting  it  up,  and  making  a  stair  to  themselves.     On  this  condition  they  agree 
to,  and  acquiesce  in,  the  change  to  the  new  church.     They  receive  this  gallery  in  lieu  of 
an  undisputed  seat  and  gallery  in  the  old  church — it  is  provided  for  [852]  and  given  to 
them,  at  the  time  of  the  chaoige,  as  part  of  the  arrangement  which  by  the  change  was 
agreed  to  by  all — and  hence  this  gallery  became  a  part  and  parcel  of  the  new  church  at 
the  time  of  ito  erection,  and  as  an  arrangement  forming  part  of  the  change,  and  thus 
became  theirs,  and  not  the  property  of  the  Duke,  or  any  one  else.     It  must  be  taken  as 
built  by  the  Duke,  over  and  above  what  was  necessary  for  himself  and  the  heritors,  in 
order  to  accommodate  them.     To  that  gallery,  then,  I  think  they  have  right.     It  is  a 
mistake,  on  the  part  of  the  defender,  to  suppose  that  the  right  and  interest  of  a  party  or 
corporation  in  a  particular  seat,  can  only  be  judged  of  by  the  rules  applicable  to  ordinary 
heritoble  titles.     There  may  be,  it  is  true,  complete  titles  to  a  seat.     But  short  of  that 
species  of  title,  or  that  character  of  rights  the  very  nature  of  the  subject  implies  an 
interest  and  right  in  particular  accommodation,  which  law  will  protect  when  founded  on 
agreement,  and  followed  by  long  possession.     There  are  cases  where  that  interest  must, 
to  a  certein  extent,  yield  to  general  accommodation  in  the  reseating  of  a  church,  if  the 
area  so  occupied  exceeded  the  fair  proportion  for  the  party  and  the  residente  on  his 
grounds,  or  was  of  inconvenient  shape  and  form,  and  so  forth.     But  even  if  not  a  proper 
heritoble  right,  the  interest  of  the  Magistrates  is  clearly  one  which  the  law  recognises 
and  will  protect ;  while,  on  the  other  hand,  no  necessity  whatever  existed  for  interfering 
with  the  space  they  occupied,  as  disproportionate  in  size,  or  inconvenient  in  shape. 

It  is  a  very  different  matter  whether  they  can  legally  let  any  part  of  this  ^dlery  so 
long  as  there  is  a  single  inhabitent  of  the  town  desiring  to  have  accommodation,  after 
they  have  given  seats  to  all  having  a  fair  claim  on  them. 

Some  of  the  pleas  mainteined  on  the  part  of  the  Magistrates,  I  am  not  inclined  to 
sustain.  Their  first  and  ninth  pleas  in  the  suspension,  and  their  first,  second,  fifth,  and 
tenth  pleas  in  the  reduction,  are  not  applicable  to  the  facts  of  this  case.  Neither  can  I 
sustein  all  their  reasons  of  reduction.  But  the  fourth,  which  is  founded  in  detail  on 
the  facto  I  have  noticed,  seems  to  be  substantially  well  founded.  The  fifth  reason  is 
not  applicable  to  the  state  of  the  case.  The  sixth  goes  to  affirm  positively  the  character 
of  their  right  to  the  gallery  they  occupied  in  the  old  church — ^which  is  unnecessary  for 
success  in  the  present  action,  and  which  there  are  not  materials  for  sustaining.  It  is 
enough  that  their  occupation  and  interest  in  the  same  was  undisputed  and  acknowledged. 
The  seventh  reason  for  reduction,  so  far  as  regards  the  special  facte  of  this  case,  seems 
to  me  to  be  unfounded,  and  so  is  the  eighth.  The  ninth  it  is  unnecessary  to  consider, 
and  the  tenth  does  not  arrive  at  all  at  the  view  I  take  of  the  case.    It  will  be  sufficient 
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to  sustain  the  fourth  reason  of  reduction.  I  am  of  opinion  that  the  pursuers  are 
entitled  to  a  declaratory  finding,  in  terms  of  the  conclusion  at  the  foot  of  page  20,  and 
to  decree  as  to  their  right  to  the  gallery  in  question.  I  think  they  are  not  entitled  to 
interfere.  It  would  follow  that  in  the  suspenl^ion  and  interdict  judgment  must  now 
follow  in  their  favour. 

I  have  only  to  add,  that  the  view  I  have  taken  seems  conformahle  to  the  principles 
adopted  in  various  cases  referred  to,  which  I  need  not  resume.  But  none  of  them  seem 
to  be  directly  applicable  to  the  present ;  neither  do  I  view  this  case,  if  decided  in  favour 
of  the  pursuer,  as  going  to  establish  any  principle  which  can  be  applied  irrespective  of 
the  special  facts  which  may  occur  in  any  case  whieh  may  afterwards  arise. 

Lord  Medwtn. — It  appears  that  prior  to  1732,  the  Magistrates  of  Hamilton,  [863]  as 
magistrates  of  a  burgh  of  barony  and  regality,  occupied  a  loft  in  the  parish  church. 
This  is  proved  by  the  council  records,  and  we  see  that  at  least  from  1703,  the  three 
back  seats  in  it,  being  more  than  the  Magistrates  required,  were  let,  and  a  rent  got  for 
them.  This  church,  the  ancient  collegiate  church,  was  close  to  the  Palace  of  Hamilton ; 
and  the  Duke  wishing  to  extend  his  park,  proposed  to  remove  it  to  a  different  situation 
in  the  town,  where  a  new  church  was  to  be  built  at  his  expense.  In  doing  so,  however, 
the  status  of  the  Magistrates  in  society — perhaps  I  should  rather  say  their  rights — were 
respected,  by  giving  them  similar  accommodation  in  the  new  church  as  they  had  had  in 
the  old  one.  For  although  the  church  was  removed  for  the  Duke's  accommodation,  and 
the  new  one,  as  I  understand,  was  built  at  his  expense,  he  made  an  agreement  with  the 
Magistrates,  that  while  he  was  to  give  them  the  loft  on  the  south-east  aisle,  they  were 
to  be  at  the  expense  of  laying  the  floor,  and  building  the  front  of  it ;  and  accordingly 
the  Magistrates  did  not  object  to  the  removing  of  the  church,  but  caused  their  treasurer 
to  ascertain  the  quantity  and  price  of  the  deals  required  over  and  above  the  timber  of 
the  old  lofts  belonging  to  the  town.  The  Duke  further  required  them  to  build  a  stair 
at  their  own  charges  to  their  gallery ;  and  they  also  agreed  to  deafen  the  floor,  and  to 
plaster  the  roof  of  the  gallery  and  the  walls  round  it,  and  to  put  up  seats  in  it  This 
expense  amounted  to  L.  168  Scots  money.  They  also  gravelled  the  road  to  *'the  town's 
isle  door." 

From  1735  to  1841,  more  than  a  century,  the  Magistrates  had  this  accommodation 
in  the  church,  thus  occupying  the  gallery  of  the  south-east  aisle ;  and  I  cannot  hold, 
that  under  these  circumstances,  it  is  to  be  looked  upon  as  a  mere  case  of  tolerance  on 
the  part  of  the  Duke.  The  rest  of  the  area,  as  weU  as  the  gallery,  is  divided  by  the 
heritors,  including  the  Duke,  among  themselves. 

In  1841  the  church  stood  in  need  of  repairs,  chiefly  in  the  windows  and  roof,  perhaps 
also  the  seating.  The  walls,  however,  were  perfectly  good ;  and,  accordingly,  no  addition 
is  made  to  the  building,  nor  any  change  made  on  its  form.  The  south-east  gallery 
remains  as  before,  with  ^ds  diflerence  only, — that  while  formerly  it  contained  76  sittings, 
now  it  contains  75  only. 

On  the  repairs  within  the  waUs  being  completed,  an  application  is  made  to  the 
Sheriff  to  divide  the  church  among  the  heritors ;  and  as  it  is  alleged  that  the  Magistrates 
are  not  heritors,  being  only  feuars  of  100  acres  of  moor  from  the  family  of  Hamilton, 
which  never  has  been  noticed  in  the  cess-books,  nor  any  valuation  set  upon  it,  but  is 
still  included  in  the  Duke's  valuation,  it  is  said  that  they  have  no  right  to  any  sittings 
in  this  church ;  but  as  the  Duke  has  no  wish  to  deprive  them  of  access  to  the  parish 
church,  he  is  willing  that  they  should  occupy  three  specified  pewp,  belonging  to  the 
area  allotted  to  him  on  the  ground  floor,  and  under  the  gallery  set  apart  for  his  Grace, 
as  the  patron  and  largest  heritor. 

This  accordingly  is  assigned,  in  the  division,  to  the  Magistrates.  Now  I  think  they 
are  entitled  to  complain  of  this  as  being  contrary  to  what  they  are  entitled  to.  I  do  not 
think  it  necessary  to  put  it  solely  on  this,  that  they  are  a  burgh  of  barony,  a  corporate 
body,  and  that  that  gives  them  a  sufficient  title  to  prescribe  aright  to  the  seat  they  have 
occupied  so  long,  although  I  would  probably  not  hesitate  much  in  yielding  to  such  a 
plea ;  but  I  think  it  enough  to  say,  that  their  long-continued  possession  of  the  south- 
east aisle  in  the  present  church,  which  only  continued  the  possession  of  a  loft  in  the  old 
church,  and  which  was  given  to  them  under  an  express  agreement,  on  their  undertaking 
of  fitting  it  up,  as  well  as  of  [864]  consenting  to  the  removing  of  the  old  church,  gives 
them  a  right  to  occupy  this  position  in  the  present  church,  till  at  least  they  are  dis- 
possessed by  a  much  more  formal  process  than  a  petition  to  the  Sheriff  to  divide  the 
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area  of  the  existing  church,  on  account  of  ite  being  new  seated.  There  is  both  possession, 
uninterrupted  for  probably  three  centuries,  when  the  collegiate  church  was  at  the 
Befonnation,  as  I  suppose,  converted  into  the  parish  church,  and  seated  for  the  accom- 
modation of  the  parishioners ;  and  there  is  a  proper  title  to  ascribe  it  to.  But  without 
going  beyond  the  date  of  the  existing  church,  there  is  possession  at  least  for  one  century, 
upon  a  formal  agreement,  homologated  by  a  stipulated  expenditure  on  the  part  of  the 
town,  clearly  admitting  the  right,  though  requiring  something  to  be  done  on  their  part 
in  return.  There  is  not  merely  a  legal  title,  in  so  far  as  they  are  a  corporate  body ;  but 
we  see  the  right  itself  originating  in  a  specific  agreement,  founded,  too,  on  a  prior  right, 
uniformly  acted  on.  I  have  said  a  much  more  formal  process  would  be  required  to 
overturn  the  effect  of  such  a  possession ;  but  truly,  after  the  case  of  Si.  Andrews,  1791, 
notwithstanding  the  interlocutor  of  Lord  Hailes  is  not  fully  carried  out  by  the  Courts 
the  case  of  North  Leith  in  1812  and  1825,  and  the  case  of  Smith,  1826,  where,  as  in 
the  case  of  North  Leith,  it  was  distinctly  found  that  a  corporate  body  might  acquire  and 
hold  such  a  right  to  a  seat  in  a  parish  diurch,  and  that  even  when  a  new  one  was  built^ 
they  are  entitled,  in  the  new  church,  to  have  equal  accommodation,  in  point  of  situation 
and  dimensions,  as  in  the  old  one, — I  think  it  would  be  difficult  to  hold,  that  the  right 
granted  to  the  Magistrates  in  1734  can  now  be  taken  from  them  by  the  descendant  of 
the  party  who  then  gave  them  the  rights  which  they  have  enjoyed  for  more  than  a 
century  of  uninterrupted  possession.  I  cannot  view  it  in  any  respect  as  a  mere  tolerance ; 
and  I  own  I  should  be  sorry  to  preclude  the  Magistrates  from  occupying  the  conspicuous 
position  in  the  church  they  have  hitherto  done.  No  doubt,  if  I  thought  they  had  no 
right  to  it,  I  would  so  find ;  but  I  think  it  would  be  neither  for  the  advantage  of 
religion,  nor  the  credit  of  the  magistracy  in  the  locality  of  Hamilton,  if  we  were  com- 
pelled so  to  do. 

Lord  Monorsiff. — I  must  regret  that  in  this  case  we  have  not  had  the  aid  of  the 
bar  in  any  viva  voce  hearing,  which  I  fully  expected  from  the  first,  and  which  we  had 
all  understood  was  to  take  place.  Perhaps  the  case  may  not  be  thought  to  be  of  such 
importance  as  it  seemed  to  be  felt  in  the  papers  before  us.  However  this  may  be,  I 
must  say,  that  regarding  the  question  as  a  question  of  law,  the  discussion  is  not  satis- 
factory to  my  mind ;  for,  though  the  papers  are  written  with  all  the  ability  which  we 
always  expect  from  the  gentlemen  who  have  prepared  them,  they  do  not,  in  my  appre- 
hension, sufficiently  meet  one  another ;  and  there  is  an  elaborate  reply  for  the  pursuers 
to  the  whole  argument  of  the  defenders,  to  which  no  answer  has  been  made. 

Li  this  state  of  the  cause,  I  find  myself  in  difficulty ;  and  having  the  misfortune  to 
differ  from  the  rest  of  the  Court,  I  can  only  say,  that  acting  on  impressions  of  the  law 
on  this  subject,  very  long  received  and  fixed  in  my  mind,  I  am  unable  to  think  that,  on 
any  such  facts  as  those  ascertained  in  this  record,  the  pursuers  have  any  legal  title  on 
which  their  demand  in  thie  action  can  be  sustained. 

I  do  not  propose  to  go  through  the  details  of  the  argument ;  but  before  I  explain, 
in  a  very  few  sentences,  the  footing  on  which  I  think  the  case  really  stands,  I  wish  to 
point  out  what  appeared  to  me  to  be  one  or  two  fundamental  defects  in  the  case 
presented  by  the  pursuers. 

[865]  1.  Any  case  which  the  pursuers  have  must  rest  on  what  they  assume  to  be  an 
agreement  of  a  perpetual  nature,  and  an  agreement  with  the  whole  heritors  of  the  parish, 
in  the  division  of  the  church  of  Hamilton  in  1734  ;  but  seeing  the  very  fragile  nature 
of  this  ground  of  claim,  as  of  legal  right,  they  state  several  times,  and  assume  it  as  part 
of  their  case,  that  before  that  division  in  1734,  the  Magistrates  of  Hamilton  had 
occupied,  by  a  legal  right  of  property,  a  fixed  portion  of  the  church,  as  it  had  previously 
stood.  I  may  misunderstand  the  state  of  this  matter ;  but  of  such  fact  I  find  no  evidence 
whatever,  and  certainly  no  such  thing  is  admitted  by  the  defenders.  It  is  expressly 
denied  in  the  record,  pp.  5,  6,  arts.  7  and  9.  Therefore,  if  we  are  to  decide  the  cause 
on  the  materials  before  us,  I  must  throw  that  allegation  entirely  out  of  my  consideration. 
If  it  is  material,  still  more,  if  it  is  essential  and  insisted  in,  it  must  be  investigated. 

2.  Throughout  the  pleading  of  the  pursuers,  there  is  a  frequent  assumption  that  they 
are,  as  Magistrates,  heritors  of  this  parish,  in  the  proper  sense.  It  is  very  clear  to  me, 
that  in  the  character  of  bailies  in  this  burgh  of  barony,  they  are  not  heritors ;  and,  with 
regard  to  the  lands  said  to  be  held  by  them  in  feu,  and  which  are  rated  in  eumtdo  with 
the  Duke's  own  valuation,  in  which  the  amount  does  not  exceed  fifty  pounds  Scots,  in  a 
valuation  of  L.3900,  it  is  equally  clear  to  me  that  the  Magistrates  never  were  at  any 
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time  recognised  as  heritors  on  that  account,  and  never  did  claim  to  be  so  recognised  in 
the  affairs  of  the  parish.  They  never  paid  one  penny  of  the  parochial  burdens  in  that 
character. 

But  in  this  matter,  I  think  it  conclusive — 1.  That  in  1734  they  did  not  appear, 
founding  on  any  title  as  heritors,  to  claim  any  fixed  portion  of  the  church  then  erected, 
in  the  division  to  be  made  among  the  heritors  generally  by  their  valued  rent ;  and,  2. 
That  they  have  not  claimed,  and  do  not  claim,  in  the  present  process  of  division,  any 
specific  right  as  heritors.  If  that  were  the  nature  of  their  claim,  the  case  would  be 
easily  settled,  because  it  would  be  a  very  Insignificant  portion,  if  any,  which  could  be 
allotted  on  any  such  title. 

The  pursuers  say  that  they  were  not  called  as  parties  to  the  process.  If  they  are 
heritors,  in  the  proper  sense,  they  were  called,  and  were  both  entitled  and  bound  to 
appear ;  but  if  they  relied  on  the  simple  fact  that  the  Duke  of  Hamilton  appeared  for 
his  whole  valuation — which  includes  that  of  the  one  hundred  acres  spoken  of — then  if 
they,  as  his  bailies,  meant  to  assert  a  separate  and  independent  right,  they  were  clearly 
bound  to  appear  for  their  interest. 

It  appears,  then,  to  me,  that  there  is  clearly  no  title  in  these  pursuers  to  any  fixed 
share  in  the  division  of  the  church,  in  the  character  of  heritors,  and  certainly  no  title, 
as  such,  to  that  which  they  claim  in  the  present  action. 

The  claim  of  the  pursuers  must  therefore  rest  on  the  supposed  agreement  in  1734, 
and  the  possession  held  since  that  time.  And  I  beg  leave  to  observe,  before  going 
further,  that  having  examined  minutely  all  the  cases  referred  to,  I  am  of  opinion  that 
not  one  of  them  is  sufficient  to  sustain  the  present  claim.  In  all  of  them  in  which  the 
claim  prevailed,  there  were  admitted  existing  rights  legally  established,  and  which  could 
not  be  lawfully  defeated.  There  is  no  case  in  which  the  possession  had  originated  in 
mere  tolerance,  without  any  title,  and  certainly  none  in  which  that  possession  originated 
in  a  mere  voluntary  concession  by  the  superior  of  a  barony  to  his  own  bailies. 

I  am  of  opinion  that  the  process  brought  before  the  Sheriff  was  a  regular  and  neces- 
saiy  process  of  division,  in  the  circumstances  of  the  case.  The  extent  of  the  [866]  repairs 
and  alterations  which  were  found  necessary,  was  such  as  to  place  the  case  to  all  the 
effect  of  the  present  question,  in  the  same  position  as  if  a  new  church  had  been  erected. 
The  whole  interior  structure  of  the  church  was  removed,  and  new  formed.  No  heritor 
could  take  possession  simply  of  that  which  he  had  before,  because  it  did  not  exist ;  and 
I  apprehend  that  no  person,  being  an  heritor  rated  by  valuation  for  his  proportion  of 
the  expense  incurred,  could  be  excluded  from  claiming  a  seat  in  his  order,  merely  because 
he  had  not  had  the  same  in  the  former  state  of  the  church.  In  short,  it  is  a  case  in 
which  that  which  was  found  necessary  to  be  done,  has  so  entirely  extinguished  any 
former  division  by  agreement,  that  a  new  division  by  lawful  authority  has  become 
indispensable ;  and,  if  there  is  to  be  such  a  division,  it  must  be  by  the  legal  rights  of 
the  parties. 

It  is  very  true,  that  even  where  a  new  division  becomes  necessary,  if  specific  legal 
rights  had  been  previously  established  in  individuals  or  incorporations,  these  will  be  duly 
regarded  and  preserved  in  the  division.  So  it  was  in  the  case  of  North  Leith,  in  which 
the  rights  of  ike  incorporations  were  fixed  by  specific  grants,  and  were  indeed  expressly 
reserved  at  the  time  when  the  judgment  was  pronounced,  authorising  the  heritors  and 
kirk-session  to  sell  the  old  church.  The  case  of  St.  Andrews  might  have  been  of  the 
same  kind.  But  the  interlocutor  of  Lord  Hailes  is  not  an  authority,  having  been 
entirely  superseded  by  a  very  different  judgment  of  the  Court,  in  which  none  of  the 
material  propositions  relied  on  were  affirmed.  I  may  also  observe,  that  when  the 
pursuers  refuse  to  treat  this  as  a  proper  process  of  division,  to  be  conducted  on  legal 
principles,  they  were  at  least  bound  to  come  forward  in  the  first  instance,  and  object  to 
that  being  done  which  has  rendered  a  legal  division  necessary,  unless  their  supposed 
rights  were  reserved,  as  in  other  cases ;  for  it  will  be  observed,  that  in  the  case  of  North 
Leith,  the  interlocutor  founded  on  by  the  pursuers,  independent  of  its  special  nature 
otherwise,  was  pronounced  in  mutual  declarators,  under  which  alone  it  was  found  that 
there  was  power  to  sell  the  church  at  all,  so  that  the  sale  could  only  take  place  under 
the  conditions  expressed  in  the  judgment. 

In  the  present  case,  the  proceeding  is  of  a  much  simpler  nature,  being  nothing  more 
than  the  act  of  the  heritors,  with  the  concurrence  of  the  presbytery,  in  making  a  com- 
plete alteration  and  repair  of  the  church,  to  such  an  extent  as  to  render  a  new  division 
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among  the  heritors  indispensable.  No  doubt^  if  there  were  parties  who  had  legal  rights 
in  the  church  previously  established  by  long  possession  on  habile  titles,  there  might  be 
ground  for  saying  that  effect  should  be  given  to  such  rights  in  the  division.  But  the 
question  is,  Whether  there  is,  or  ever  was,  any  such  right  in  these  pursuers  1  It 
is  very  true  that  they  got  and  held  a  certain  possession  during  many  years,  but  when 
that  possession  is  traced  to  its  origin,  it  is  found  to  depend  absolutely,  not  on  any  aUot- 
ment  by  the  heritors,  even  by  voluntary  agreement  to  them  as  the  Magistrates  of 
Hamilton,  as  having  any  legal  title  to  such  allotment,  but  solely  on  the  voluntary 
declaration  of  the  Duke  of  Hsimilton  after  the  division  was  completed,  and  his  portion 
effeiring  to  his  valuation  had  been  allotted  to  himself,  that  out  of  the  part  so  allotted  to 
him,  he  would  allow  a  certain  portion  to  be  occupied  by  the  Magistrates  of  Hamilton, 
as  his  bailies.  This  is  the  sole  origin  of  the  right  claimed,  and  it  is  of  such  a  nature  as 
never  was  before  set  up,  in  any  case  known  to  me,  as  a  legal  title. 

It  is  scarcely  necessary  to  observe,  that  possession  without  title  can  establish  no 
right.  Here  it  is  merely  by  the  tolerance  of  the  superior,  who  so  allowed  it  to  be 
[&7]  given.  There  was  no  agreement  as  between  the  heritors  generally  and  the 
Magistrates  of  Hamilton.  It  was  not  by  the  heritors  that  this  possession  was  given  to 
the  Magistrates.  The  heritors  gave  no  more  to  the  Duke  of  Hamilton  than  he  had  a 
right  to  by  his  valuation,  with  reference  to  the  valuations  of  the  other  heritors.  What- 
ever possession,  therefore,  the  Magistrates  got^  they  got  solely  by  the  concession  of  the 
Duke  of  Hamilton  in  regard  to  a  certain  part  of  that  which,  by  the  division,  became  not 
their  property,  but  his. 

I  must,  however,  draw  attention  to  a  distinction  which  I  think  necessary,  in  order  to 
obviate  what  I  think  the  misapplication  of  principles  to  this  case,  which  belong  to  eases 
of  a  very  different  description.  It  may  be,  that  when  a  church  is  divided  by  voluntary 
agreement  of  the  heritors,  the  possession  obtained  under  such  a  division  may  be  sufficient 
to  maintain  the  possession  of  the  parties  in  it,  notwithstanding  changes  in  the  state  of 
the  properties,  as  long  as  nothing  has  occurred  to  render  a  new  division  according  to  law 
necessary.  Aiid,  therefore,  it  is  not  at  all  the  same  thing  to  say,  that  a  party  who  is  in 
possession  of  a  certain  portion  of  a  church  may  be  deprived  of  it  by  the  simple  demand 
of  a  new  division  by  any  heritor ;  and  to  say  that,  when  the  church  has  come  into  such 
a  state  that  the  whole  structure  of  it  must  be  subverted,  and  a  new  division  is  indispens- 
able, any  single  heritor  may  insist  on  having  the  very  same  portion  which  he  had  before. 
The  first  state  of  the  point  seems  to  have  been  the  nature  of  the  case  of  Greenock ;  but 
that  case  implies  that  the  reverse  would  be  the  rule,  if  the  last  were  the  state  of  the  case. 

I  do  not  know  that  this  distinction  is  necessary  for  solving  the  present  case,  because 
I  think  that  there  was  here  no  title  at  all  from  the  beginning,  and  nothing  more  than  an 
allotment  by  the  Duke  of  Hamilton  of  one  part  of  his  area  to  the  bailies  of  his  barony, 
as  he  allotted  another  to  the  tenants  of  his  lands,  and  might  allot  a  third  to  the  servants 
of  his  family ;  and  I  find  it  difficult  to  conceive  that  a  legal  right  could  be  established 
by  possession  given  and  held  by  such  a  tenure. 

But  yet  the  distinction  must  even  here  be  attended  to.  The  question  is  not  whether, 
if  the  church  had  remained  as  it  was,  the  Duke  of  Hamilton  could  have  required  the 
Magistrates  to  give  up  the  seats  which  they  actually  occupied,  but  whether  the  interior 
structure  of  the  church,  being  wholly  extinguished,  and  a  new  division  rendered  neces- 
sary, any  possession  held  under  the  voluntary  agreement  of  the  Duke,  in  regard  to  a  part 
of  the  area  formerly  allotted  to  him,  can  stop  the  heritors  generally  in  the  division  of  the 
church  according  to  law,  in  the  proper  process  before  the  Sheriff.  I  humbly  think  that 
it  cannot. 

And  without  going  further  into  detail,  and  only  repeating,  that  having  examined  all 
the  cases  referred  to,  I  am  quite  clear  that  none  of  them  are  sufficient  to  sustain  the  plea 
of  the  pursuers  on  the  facts  of  the  present  case,  I  feel  myself  bound  to  express  my 
opinion  for  sustaining  the  first  defence  in  the  reduction  and  declarator,  and  assoilzieing 
the  defenders. 

LoBD  CoOKBUBN. — I  do  uot  think  it  necessary,  for  the  determination  of  this  particular 
cause,  that  we  should  consider  the  rules  that  regulate  the  legal  division  of  new  kirks. 
We  have  no  such  case  before  us.  This  is  not  the  case  of  a  new  kirk ;  it  is  the  case  of 
an  old  church,  now  internally  repaired,  and,  to  a  certain  slight  extent^  new-modelled. 
But  nothing  has  occurred  that  compels  or  empowers  us  to  break  up  arrangements  for 
the  division  of  the  old  church,  that  have  been  [868]  long  settled,  or  to  resolve  the  claims 
of  parties  into  their  original  rights  at  common  laWt 
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When  the  new  church  was  about  to  be  divided  in  1734,  the  Magistrates  had,  or  at 
least  asserted  that  they  had,  a  right  to  have  a  portion  of  it  set  apart  for  them,  no  matter 
on  what  this  claim  was  founded,  and  possibly  it  may  have  been  groundless.  But  they 
did  not  think  so,  or  at  least  did  not  profess  to  think  so.  In  this  situation  tlie  Duke  of 
Hamilton  chose  to  give  them  a  portion  of  what  he  states  to  have  been  his  share.  What- 
ever his  or  their  rights  may  have  been,  this  had  the  effect  of  making  it  unnecessary  for 
them  to  defend  their  claim.    They  got  accommodation,  which  was  all  that  they  wanted. 

I  see  nothing  in  this  arrangement  that  resolves  it  into  a  mere  tolerance  by  the  Duke, 
dnring  his  pleasure,  or  that  of  his  family.  Such  a  precarious  tenure,  which  might  have 
left  them  seatless  next  day,  could  not  be  what  was  understood.  Accordingly,  the  Duke 
did  not  then  say  that  it  was  merely  a  temporary  tolerance.  He  gave  the  seat  absolutely, 
and  under  onerous  conditions  to  be  performed  by  the  Magistrates. — "  He  agrees  that  the 
Magistrates  and  Town-Council  shall  have  the  gallery  of  the  south-east  aisle."  It  is  said 
that  was  a  part  of  what  belonged  to  him,  and  it  is  this  very  circumstance  that  operates 
against  him  now.  He  was  giving  what  he  thought,  and  still  thinks,  that  he  had  a  right 
to  give.  They  accepted  of  the  gallery,  and,  as  the  counterpart  of  getting  it,  undertook 
certain  burdens  connected  with  it,  and  refrained  from  urging  their  claim.  They  have 
possessed  it  ever  since,  and  have  fulfilled  all  these  obligations. 

Kow,  whatever  might  be  the  case  in  the  division  of  a  new  church,  I  am  of  opinion 
that  in  the  old  one  his  Grace  is  not  entitled  to  retract  the  gift,  which  has  been  acted 
upon  for  above  a  hundred  years.  I  consider  the  question  as  one  of  a  compact  between 
his  family  and  the  Magistrates,  aud  I  see  no  ground  on  which  it  can  at  present  be  broken 
up.  Whether,  in  virtue  of  their  rights  as  Magistrates,  or  of  their  interest  in  the  original 
church,  which  was  removed  to  accommodate  the  Hamilton  family,  the  pursuers,  if  tiiere 
was  to  be  a  new  church  built,  would  have  a  legal  right  to  a  portion  of  the  area  or  not, 
is  a  question  on  which  I  say  nothing,  because  it  is  not  before  us. 

The  Court  then  pronounced  this  interlocutor : — "  In  the  process  of  reduction  and 
declarator,  sustain  the  fourth  reason  of  reduction,  and  reduce  and  set  aside  the  decree 
and  scheme  of  division  pronounced  and  approved  of  by  the  Sheriff  of  date  the  6th  day 
of  April  1843,  sought  to  be  reduced,  so  far  as  relates  to  the  allocation  and  appropriation 
of  the  gallery  of  the  south-east  aisle,  of  which  the  pursuers  were  in  possession  prior  to 
the  repairs  and  alterations  recently  executed  in  the  interior  of  the  church ;  and  find  and 
declare,  that  the  Magistrates  and  Town-Council  of  Hamilton  have  the  only  good  and 
undoubted  right  to  the  gallery  in  the  south-east  aisle  in  the  present  parish  church,  and 
to  access  thereto  by  the  stair  leading  to  the  same ;  and  are  entitled  to  possess,  occupy, 
and  e]\joy  the  same  as  heretofore,  without  molestation  or  hindrance  from  the  defenders, 
or  any  of  them ;  and  reduce,  decern,  and  declare  accordingly :  And,  in  the  process  of 
suspension  and  interdict^  in  respect  of  the  judgment  in  the  process  of  reduction  and 
declarator,  interdict,  prohibit,  and  dischaige,  as  craved :  Find  the  pursuers  [869]  eudtled 
to  the  expenses  incurred  by  them,  with  the  exception  of  the  expenses  in  the  Bill- 
Chamber.'' 

[Aflarmed,  7  Bell,  1 ;  9  S.R.R  (H.L.)  1.     Cf.  Duke  o/Boxburghe  v.  Millar,  3  R.  730, 

and  4  R.  (H.L.)  83.] 


No.  107.  Vm.  Dnnlop  872.    24  June  1846.    2nd  Div.— Lord  Murray. 

Mrs.  Harriet  Stevbnson  or  White,  Pursuer. — Pattison, 
James  Cotton,  Defender. — Inglis. 

Insurance — Trust — Bankruptcy — [Policy  as  XJoUaleral  8ecurUy\ — ^A  party  who  was 
creditor  of  an  insolvent,  and  who  also  acted  in  the  character  of  his  trustee  in  winding 
up  his  afflurs  and  obtaining  a  settlement  for  him  with  his  other  creditors,  effected,  in 
his  own  name,  an  insurance  upon  the  insolvent's  life  for  a  period  of  seven  years ; — 
Held  in  the  circumstances,  that  the  insurance  had  not  been  effected  by  him  in  his 
character  of  trustee,  but  that  it  had  been  effected  at  his  own  risk  and  expense,  with- 
out the  knowledge  or  authority  of  the  insolvent,  and  that  therefore  the  executor  of 
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the  insolvent  was  not  entitled  to  claim  the  sum  in  the  policy  npon  its  emerging  by 
his  death. 
Tniet — DisposUuni, — Circumstances  in  which  it  wbb  held,  that  a  disposition  of  certain 
heritable  subjects  in  favour,  of  a  party  who  was  acting  in  the  character  of  a  trustee 
for  the  disponer,  for  the  purpose  of  effecting  a  settlement  for  him  with  his  creditors, 
was  not  a  conveyance  in  trust,  but  was  an  absolute  sale  of  the  subject  to  the  disponee. 

The  sSaira  of  the  late  George  White,  tobacconist  in  Edinburgh,  became  embarrassed 
in  the  year  1842.  In  September  of  that  year,  Mr.  James  Cotton,  tobacconist,  who  was 
a  creditor  (to  the  extent  of  about  L.40,)  entered  into  an  arrangement  with  White,  for 
the  purpose  of  obtaining  for  him  a  settlement  with  his  creditors.  The  nature  of  the 
arrangement  will  appear  in  the  course  of  the  following  detail  of  the  circumstances  of 
the  case. 

Mr.  Cotton's  interference  in  White's  affairs,  which  was  gratuitous,  and  undertaken 
apparently  with  the  view  to  benefit  White,  seemed  to  have  commenced  in  June  1842, 
when  he  endeavoured,  although  unsuccessfully,  to  procure  for  White  a  loan  on  the 
security  of  some  heritable  property  belonging  to  him.  In  the  month  of  August^  White 
came  to  the  resolution  of  giving  up  business  as  a  tobacconist,  and  disposing  of  the  goods, 
&c.  in  his  shop,  which  was  his  own  property. 

Upon  the  19  th  September  of  the  same  year,  an  offer  was  addressed  by  Cotton  to 
White  and  his  wife,  of  "L.150  sterling,  for  that  shop  and  house.  No.  10,  Clerk  Street, 
belonging  to  you,"  upon  certain  conditions  which  related  to  the  term  of  entry,  the  pay- 
ment of  the  current  rent  due  by  the  tenants,  the  liability  for  the  public  burdens  up  to 
the  term  of  entry,  and  the  expense  of  the  disposition  in  Cotton's  favour.  There  was  a 
further  condition  engrossed  in  the  offer,  to  the  effect  that  in  case  White  might  wish  to 
resume  and  again  carry  on  the  tobacco  trade  in  the  shop,  it  should  be  in  his  power 
personally  to  "  repurchase  "  the  property  before  the  expiry  of  three  years,  at  the  same 
price  of  L.150,  a  partial  payment  of  which  sum  was  to  entitle  White  to  a  personal 
possession  of  the  shop,  and  the  remainder  was  to  stand  over  on  the  property  for  three 
years  more,  if  required.  In  a  letter,  of  date  22d  September,  from  Ceorge  [873]  White 
to  his  brother  William,  in  reference  to  a  debt  which  he  was  owing  to  William,  and  also 
referring  to  a  conference  which  had  taken  place  the  day  before,  between  Cotton  and 
William  White,  in  reference  to  his  affairs,  the  passage  occurred,  "  In  order  to  procure 
the  sum  offered  to  you,  I  am  obliged  to  sell  my  property  at  a  disadvantage,  when  I 
might  have  received  rent  till  I  should  be  enabled  to  redeem  it,  than  from  the  produce 
of  this  sale."  Of  date  the  26th  of  September,  a  letter  was  addressed  by  George  White 
to  Cotton  in  these  terms : — 

"  As  I  have  given  up  all  to  you,  as  trustee  on  my  estate,  it  is  but  reasonable  to 
expect  that  you  will  give  me  a  letter  off  your  hand,  that  you  will  call  a  meeting  of  my 
creditors,  and  let  them  agree  along  with  yourself  that  they  may  share  the  proceeds,  and 
then  grant  me  a  discharge ;  as  an  honest  man,  I  cannot  think  you  would  wish  me  to 
give  my  brother  all,  and  allow  the  rest  to  have  nothing.  I  shall  hand  you  a  list  of  the 
debts  I  owe,  and  the  names,  so  that  you  may  consider  what  is  best  to  be  done,  and  if 
you  shall  consider  it  preferable  that  I  appoint  a  man  of  business  to  wind  up  the  concern, 
that  would  no  doubt  be  the  proper  way  for  me,  only  I  am  desirous  that  no  expenses 
should  be  incurred,  as  the  funds  will  not  afford  extravagance ;  and  if  you  shall  give  me 
a  letter  guaranteeing  my  discharge  from  all  further  trouble  I  shall  be  satisfied,  and  then 
be  ready  to  sign  the  disposition  in  your  favour.  Tour  answer  will  be  obliging.  I  find 
the  estate  will  produce  about  13s.  per  pound,  and  I  am  left  pennyless;  and  if  I  shall 
receive  answer  before  Wednesday,  I  shall  then  call  a  meeting  of  my  crediton  at  an 
early  day." 

This  letter  was  answered  by  Cotton,  of  date  28th  October,  in  these  terms : — 

''According  to  your  letter  to  me,  of  date  26th  September,  my  best  endeavoura  will 
be  used  to  procure  a  discharge  for  you  from  those  of  your  creditora,  according  to  the 
list  which  you  have  furnished  me  with,  and  that  at  the  rate  of  10s.  per  pound,  which 
appears  the  utmost  your  estate  will  yield.  If  security  is  demanded,  I  offer  Mr.  W. 
White,  Dalkeith." 

And,  of  the  same  date.  Cotton  further  wrote  to  White : — 

"  Mr.  Stott  will  have  told  you  of  your  brother's  wish  and  my  own  to  have  the  dis- 
position now  signed.     If  suitable  to  do  so  this  forenoon,  have  the  goodness  to  write  a 
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few  lines  to  Mr.  Grichton,  which  the  bearer  will  take  to  him,  you  stating  the  hoar 
suitable  for  yourselves." 

The  disposition  to  Cotton  was  accordingly  executed  on  that  day.  This  deed  was 
signed  by  White,  and  also  by  his  wife,  for  all  right  of  liferent  competent  to  her  over 
the  subjects,  and  was  absolute  in  its  form,  and  bore  to  be  in  consideration  of  the  sum 
of  L.149,  15s.,  which  was  stated  to  have  been  paid  to  White  by  Cotton. 

Cotton  thereafter  (it  was  averred  by  him)  effected  a  settlement  with  all  White's 
creditors. 

It  had  been  part  of  the  agreement  between  White  and  Cotton,  that  the  [874]  former 
should  effect  two  policies  of  insurance  upon  his  life  for  the  sum  of  L.75  each,  one  of 
which  was  to  be  deposited  in  the  hands  of  William  White,  in  security  of  the  debt 
owing  to  him  by  George  White.  These  policies  were  for  the  entire  period  of  White's 
life ;  they  were  made  out  in  White's  own  name,  and  they  were  effected  at  his  expense, 
the  premiums  being  paid  out  of  his  funds.     The  policies  were  effected  in  August  1842. 

In  the  course  of  the  July  previous,  Mr.  Cotton  had  effected  an  insurance  upon 
White's  life  for  the  sum  of  L.300.  This  insurance,  which  was  made  with  the  same 
office  as  the  two  policies  for  L.75,  (the  Asylum  Life  Assurance  Company  of  London,) 
was  .made  out  in  Cotton's  own  name,  and  was  for  a  period  of  seven  years  only,  and  the 
premiums  were  paid  by  Cotton  himself.  Shortly  prior  to  this  period,  it  appeared  that 
Cotton  had  tendered  himself  as  a  cautioner  for  White  in  a  loan  which  it  was  then  in 
contemplation  to  raise  for  White's  behoof,  but  which  was  not  carried  into  effect. 

In  a  document  apparently  drawn  out  as  a  view  of  the  state  of  White's  affairs  about 
this  time,  the  following  entries  occurred: — ^There  was  charged  against  Mr.  Cotton, 
(inter  alia,)  "price  of  shop,  L.150;"  while,  on  the  other  hand,  there  was  deducted  from 
the  charge  against  him  the  premiums  paid  by  him,  in  respect  of  the  two  policies  for 
L.75,  and  a  composition  at  the  rate  of  10s.  per  pound  upon  White's  debts,  which  were 
stated  at  L.291.  This  document  was  signed  by  White  himself.  No  mention  was  made 
in  it  of  any  premiums  for  the  policy  of  L.300. 

George  White  died  in  April  1843,  and  Mr.  Cotton  received  payment  from  the 
insurance-office  of  the  L.300  contained  in  the  policy. 

Thereafter,  an  action  was  brought  by  Mrs.  Harriet  Stevenson  or  White,  George 
White's  widow,  and  his  general  disponee  and  executrix,  against  Mr.  Cotton,  in  which 
she  maintained  that  the  heritable  property  above-mentioned  had  been  conveyed  to 
Cotton  only  in  trust,  for  the  benefit  of  himself  and  the  other  creditors  of  George  White, 
and  claimed  that  it  should  be  reconveyed  to  the  pursuer  (under  deduction  of  the  rents 
that  had  accrued)  on  his  receiving  payment  of  such  advance  as  he  might  have  made  on 
White's  behoof.  And  she  further  claimed  the  proceeds  of  the  policy  of  insurance  for 
L.300,  under  deduction  of  the  premiums  paid  for  effecting  the  insurance. 

It  was  averred  by  the  pursuer,  in  reference  to  this  policy  of  insurance,  that  it  had 
been  part  of  the  agreement  between  White  and  the  defender  Cotton,  that  the  policy 
should  be  entered  into ;  and  that,  in  the  event  of  White  dying  in  the  mean  time,  the 
advances  made  by  the  defender  in  paying  the  composition,  with  the  premiums  of 
insurance  paid  by  him,  should  be  paid  out  of  the  sum  in  the  policy ;  and  that  the 
defender  should  be  bound  to  pay  over  the  balance  in  his  hands,  if  any,  to  White's  heir 
or  disponee :  that  the  policy  had  been  effected  when  Cotton  was  a  creditor  of  White, 
and  was  kept  up  by  payment  of  premiums  when  he  was  acting  [875]  as  trustee  for  him 
and  his  creditors,  and  at  a  time  when  he  had  funds  and  property  in  his  hands  belouging 
to  White,  more  than  sufficient  to  satisfy  all  his  claims  upon  him  (White,)  either  in 
respect  of  his  own  debt,  or  of  the  obligation  he  had  undertaken  to  pay  White's  creditors : 
and  that  the  defender  had  no  insurable  interest  in  White's  life,  except  as  his  creditor  or 
trustee. 

The  defender,  Mr.  Cotton,  on  the  other  hand,  stated, — That  the  effecting  of  the 
L.300  insurance  was  no  part  of  the  agreement  between  White  and  him,  but  was  entirely 
a  private  transaction  and  adventure  of  his  own.  That  he  had  been  induced  to  interfere 
on  behalf  of  White,  and  to  make  advances  for  the  payment  of  his  creditors,  partly  by 
the  expectation  that  White,  if  relieved  from  his  embarrassments,  would  still  succeed  in 
business ;  and  partly  by  the  fact,  that  in  the  course  of  a  few  years.  White  would  succeed 
to  a  legacy  of  some  value.  That  it  was  in  these  circumstances  that  he  had  effected  the 
policy  in  question.  That  it  had  been  done  solely  at  his  own  expense,  and  without  the 
authority  or  knowledge  of  White,  at  a  period  when  he  had  no  funds  of  White's  in  his 
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bands ;  and  the  fact  of  its  existence  had  become  known  to  the  pursuer  by  mere  accident, 
in  the  course  of  inquiries  which  she  had  been  making  with  regard  to  the  other  two 
policies  above  referred  to. 

It  was  pleaded  by  the  pursuer,  in  reference  to  the  heritable  property, — That  as  the 
defender  had  received  sums  sufficient  to  reimburse  him  for  the  payments  he  had  made 
to  White's  creditors,  and  the  composition  upon  his  own  debt^  he  was  bound  to  execute 
a  habile  and  sufficient  disposition  in  favour  of  the  pursuer  of  the  subjects  in  Clerk 
Street.  With  regard  to  the  policy  of  insurance,  the  pursuer  stated  the  following  pleas : 
— As  the  defender  was,  at  the  time  of  effecting  the  foresaid  policy  for  L.300  on  George 
White's  life,  at  least  during  its  continuance,  and  before  it  became  exigible,  trustee  for 
Greorge  White  and  his  creditors,  and  in  possession  of  funds  and  property  belonging  to 
George  White,  he  must  be  presumed  to  have  effected  said  policy  for  George  White's 
behoof,  and  is  now  bound  to  communicate  the  benefit  thereof  to  the  pursuer  as  George 
White's  executrix.  As  the  defender  was  not,  either  at  the  time  of  effecting  said  policy, 
or  at  the  time  when  it  became  exigible,  a  creditor  of  the  said  George  White  to  the 
amount  of  said  policy,  he  could  not  lawfully  make  for  his  own  behoof,  or  take  benefit 
by  the  said  policy,  and  he  is  accountable  for  the  amount  to  the  pursuer  as  George 
White's  executrix,  deducting  any  debt  truly  due  to  him  by  George  White.  At  ^ 
events,  and  viewing  said  policy  as  effected  by  the  defender  as  a  creditor  of  Gebrge 
White,  he  is  bound  to  give  credit  for  the  amount,  and  to  place  the  same  in  extinction 
of  all  his  claims  of  debt  against  George  White,  either  as  an  individual  or  as  trustee 
under  said  arrangement. 

The  defender  pleaded,  in  reference  to.  the  heritable  property, — ^That  the  transaction 
by  which  he  had  acquired  the  property  was  an  absolute  [876]  sale,  and  that  it  had  not 
been  conveyed  to  him  in  trust  for  behoof  of  White  and  his  creditors. 

In  reference  to  the  policy  of  insurance,  he  pleaded, — ^That  the  policy  had  not  been 
effected  by  him  in  the  character  of  White's  trustee.  The  policy  had  been  negociated 
and  effected  in  the  months  of  June  and  July,  while  the  arrangement  as  to  his  acting  as 
trustee  had  not  been  entered  into  till  the  month  of  September  subsequent.  At  this 
period  the  defender  was  merely  a  creditor  upon  White's  estate.  It  had  been  effected  by 
the  defender  at  his  own  expense  and  risk,  and  as  a  private  transaction  of  his  own ;  and, 
so  far  as  appeared  from  the  evidence,  without  White's  having  been  even  privy  to  its 
existence.  It  was  not  a  good  objection  to  the  defender's  right  to  the  sum  in  the  policy 
to  say,  that  he  could  not  lawfully  effect  an  insurance  on  White's  life  for  L.300,  in 
respect  he  was  not  at  that  time  a  creditor  of  White  to  that  amount.  The  liabilities 
which  the  defender  had  undertaken  for  White,  gave  him  a  good  insurable  interest  in 
his  life  to  that  extent.  But  besides  this,  the  plea,  although  it  might  have  been  com- 
petent to  the  insurance  office,  as  the  parties  to  the  contract  of  indemnity,  wasjitf  iertii 
to  the  pursuer.  A  creditor  effecting  an  insurance  for  his  own  security,  at  his  own  risk 
and  expense,  and  with  the  view  of  benefiting  himself  alone,  was  not  bound  to  communi- 
cate the  benefit  of  it  to  his  debtor.  The'  debtor  could  have  no  right  or  interest  in  the 
private  securities  which  the  creditor  might  think  proper  to  take  for  his  own  protection ; 
nor  was  there  any  equitable  rule  in  law,  in  virtue  of  which  the  creditor  could  be  com- 
pelled to  cede  to  him  the  benefit  of  these  securities  after  the  debt  had  been  satisfied."  ^ 

The  defender  further  stated,  that  although  he  considered  that  he  was  entitled, 
besides  drawing  the  sum  in  the  policy,  to  demuid  payment  of  his  debt,  (or  a  compositioiL 
upon  it,)  from  White's  estate,  he  did  not  mean  to  insist  for  payment  of  the  debt, 
restricting  his  claim  to  the  sum  in  the  policy. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds,  first,  that  the  defender 
held  the  property  conveyed  to  him  by  the  disposition  of  the  late  George  White,  dated 
28th  October  1842,  in  trust  for  him  and  his  creditors,  and  that  he,  the  defender,  is 
bound  to  account  for  the  same  accordingly.  Finds,  secondly,  that  previous  to  obtaining 
or  applying  for  the  insurance  of  L.300  on  the  life  of  the  said  Greorge  White,  the  defender 
was  acting  confidentially  in  his  affairs  for  his  behoof,  and  that  the  policy  for  that  sum, 
though  talcen  in  name  of  the  defender,  was  truly  made  for  the  purpose  of  securing 
or  covering  any  advances  or  responsibilities  which  he,  the  defender,  might  make  or 
undertake,  for  the  said  Greorge  White,  [877]  and  that  the  defender  is  also  bound  to 

1  Lyon  V.  M'Lew,  June  2,  1821,  (1  Shaw,  2d  £d.  p.  50);  Ellis  on  Fire  and  Life 
Insurance,  p.  155,  and  cases  there  cited. 
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account  foi  the  proceeds  of  that  policy,  under  deduction  of  such  advances,  or  debts  due 
to  him,  by  George  White.  Finds,  that  the  defender  in  accounting  for  the  estate  of  the 
said  George  White,  is  not  entitled  to  take  credit  for  the  amount  of  the  three  bills  of 
L.49,  15s.  6d.,  L.75,  2s.  6d.,  and  L.49,  12s.  6d.,  claimed  by  him;  and,  of  new,  remits 
to  Mr.  George  A.  Esson,  accountant,  to  apply  these  findings,  and  to  make  up  a  state  of 
the  balance  betwixt  the  parties,  and  to  report."  ^ 
Cotton  reclaimed. 

[878]  LoBD  Justiok-Clbrk. — Having  the  misfortune  to  differ  from  the  Lord  Ordinary 
in  the  view  he  takes  of  the  two  leading  points  decided  by  the  interlocutor,  I  feel  anxious 
to  explain  fully  the  grounds  of  my  opinion,  and  the  more  so,  as  the  case  is  one  of  some 
delicacy.  Whenever  a  party  appears  to  be  impressed  with  the  character  of  trustee,  to 
any  extent  whatever,  there  is  alwajrs  a  great  jealousy  justly  entertained  of  any  plea  or 
claim  which  seems  to  tend  to  that  party's  own  benefit ;  and  that  jealousy  applies  with 


1  «  KoTB. — The  report  by  Mr.  Esson,  the  accountant,  states  the  correspondence  and 
other  circumstances  connected  with  the  disposition  of  the  property  which  belonged  to 
White  and  the  pursuer,  in  favour  of  the  defender  so  clearly,  that  the  Lord  Oidinary 
considers  any  observation  in  that  matter  unnecessary.     The  policy  of  insurance  to  the 
extent  of  L.300  on  White's  life,  effected  by  the  defender,  stands  on  a  somewhat  different 
footing.     It  appears  that^  as  early  as  the  month  of  June  1842,  if  not  before  that  period, 
the  defender  was  entrusted  by  the  late  George  White  with  the  arrangement  of  his  affairs, 
and  authorised  by  him  to  employ  solicitors,  and  other  men  of  business,  to  effect  loans 
for  him,  and  agreed  to  be  cautioner  for  those  loans.     The  accountant  has  referred  to  his 
employment  of  Mr.  Moffat,  as  a  solicitor  for  Mr.  White,  in  order  to  effect  a  loan  for 
White's  behoof.     This  account  was  rendered  to  Cotton,  and  is  addressed  to  him,  who 
was  then  clearly  acting  for  White  :  and  there  are  charges  of  the  16  th  and  20th  of  June, 
and  it  is  stated  in  one  of  them,  that  'you,  (the  defender,)  named  yourself  and  Mr. 
'  Johnston  as  the  cautioners  under  the  loan.'     The  defender  was,  therefore,  confi- 
dentially acting  for  Mr.  White,  and  tendered  himself  as  cautioner,  prior  to  the  period 
when  this  insurance  was  effected.     The  correspondence  with  regard  to  it  began  before 
the  end  of  the  month.     On  the  29th  of  the  month,  there  is  a  letter  from  Mr.  Hugh 
Eraser,  then  acting  for  the  Asylum  Life  Assurance  Company,  but  now  agent  for  the 
defender,  to  Mr.  Johnston,  (whom  the  defender  had  tendered  along  with  himself  as 
a  cautioner,)  in  answer  to  one  enclosing  a  certificate  for  Mr.  White,  in  which  he  says, — 
'  I  now  beg  to  enclose  you  a  note  to  Dr.  Thomson,  our  medical  referee,  which  Mr. 
'  White  may  please  deliver  at  his  convenience,  and  the  Doctor  will  send  mo  his  certifi- 
'  cate  without  delay.'    The  regular  inquiries  having  been  thus  made  by  the  Company 
with  regard  to  White's  health,  (with  White's  aid,)  the  insurance  was  agreed  to  on  14th 
July  by  the  directors  of  the  Company.     The  negotiation  for  this  insurance  appears, 
therefore,  to  have  commenced  within  nine  days  after  the  defender  had  tendered  himself 
as  cautioner  for  a  loan  to  White,  and  he  continued  to  act  confidentially  in  these  affairs, 
and  to  negociate  with  White's  creditors.     While  the  defender  was  in  the  course  of 
exposing  himself  to  responsibilities  as  cautioner  or  otherwise  for  White,  it  was  an  obvious 
and  proper  precaution  to  insure  White's  life ;  but  having  acted  in  that  character,  and 
undertaken  the  arrangement  of  White's  affairs,  he  is  not  entitled  to  place  himself  in  a 
different  position,  and  maintain,  contrary  to  what  appears  to  have  been  the  true  nature 
of  the  transaction,  that  he  was  insuring  White's  life  as  a  speculation  for  his  own  peculiar 
benefit^  and  not  with  a  view  to  his  security  in  the  course  of  the  arrangements  which  he 
was  making.     As  the  defender  had  the  whole  management  of  the  business,  he  could 
take  the  policies  in  his  own  name,  or  White's,  as  he  chose.     He  very  properly  took  the 
first  in  his  own  name,  in  order  to  provide  a  fund  under  his  own  control  for  his  security, 
in  the  event  of  his  incuring  loss  or  hazard  for  his  friend.     He  directed  the  two  subse- 
quent policies,  both  of  which  he  has  now  given  up,  to  be  made  out  in  White's  name, 
having  previously  amply  provided  for  any  risk  which  he  was  likely  to  subject  himseir 
to  by  the  first  policy.     The  defender  has  not  thought  proper  to  produce  any  entries 
in  his  own  or  Mr.  Johnston's  books,  referring  to  this  insurance  as  his  own  private 
speculation  and  transaction,  and  from  the  facts  both  antecedent  and  subsequent^  the 
piesumption  is,  that  he  was  acting  for  behoof  of  George  White,  the  pursuer's  husband, 
securing  himself  from  loss  at  the  same  time.'' 
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peculiar  force  to  a  case  in  which  the  party's  interference  and  actings  as  a  trustee  arise 
in  consequence  of  the  difficulties  and  embarrassments  of  the  individual  of  whose  affairs 
he  had  any  management.  The  case,  therefore,  requires  to  be  very  carefully  and  minutely 
examined. 

It  is  to  be  kept  in  view,  however,  that  the  defender  Cotton  does  not  deny  his 
liability  to  account,  or  that  he  was  acting  for  certain  purposes  as  a  trustee;  but  he  contends 
that  he  acted  upon  a  certain  fixed  arrangement,  highly  advantageous  to  the  alleged 
truster,  White — under  which  he.  Cotton,  undertook  very  heavy  responsibilities,  and  had 
no  claim  of  relief  in  the  event  of  the  funds  he  received  being  inadequate  for  his  reim- 
bursement. 

The  first  question  relates  to  the  shop.  The  disposition  to  the  same  is  absolute,  and 
for  a  fixed  price.  Kow,  I  think  it  is  a  most  important  matter  that  on  the  record  it  is 
nowhere  averred  that  this  was  an  inadequate  and  unfair  value  for  the  shop.  The  mere 
use  of  the  term  "  nominal  price/'  in  the  record,  does  not,  as  was  indeed  candidly 
admitted,  cover  any  such  averment,  being  employed  to  exphun  the  fact  that  the  price 
was  not  paid  down  at  the  time,  but  was  to  be  employed,  in  the  first  instance,  so  ^  as 
necessary,  in  settling  with  the  creditors  of  White.  It  may  be  that  shop  property  has 
recently  risen  in  Edinburgh,  or  that  the  pursuer  wishes  to  get  back  the  shop,  or  hopes 
by  so  shaping  her  claim,  to  obtain,  if  she  succeeds,  something  more  from  the  defender 
than  the  price  stated  in  the  disposition.  But  on  the  record  it  is  not  averred  that  that 
sum  was  an  inadequate  and  wholly  insufficient  price.  On  the  contrary,  in  the  record, 
§  11,  p.  5,  in  stating  her  claims  articulately  and  distinctly  against  the  defender,  the 
pursuer,  the  widow  and  executrix  of  White,  says  expressly,  that  the  sums  which  the 
defender  has  received,  and  is  accountable  for  to  the  pursuer,  are  the  following : — 
"  1.  Value  of  ^property  in  Clerk  Street,  L.150."  Of  course  this  sum  was  only  due  on 
the  footing  that  the  house  was  really  sold  at  that  price.  There  is  no  claim  on  the  record 
for  reconveyance  as  the  summons  sets  forth  ;  on  the  contrary,  the  above  claim  is  incon- 
sistent with  such  a  view,  and  is  the  only  claim  stated  on  the  record. 

Further,  the  record  is  very  full  and  special.  The  pleas  in  law,  on  the  other  hand, 
are  indeed  quite  inconsistent  with  this  statement  of  the  claim.  But  assuming  that  the 
claim  for  reconveyance  was  not  waived,  then  this  only  gives  more  importance  to  the 
absence  of  any  averment  that  the  price  stated  was  not  an  adequate  and  fair  price. 

There  was,  we  see,  in  the  letter  of  19th  September  1842,  a  distinct  offer  to  buy  the 
property  in  Clerk  Street  for  L.150,  the  sum  stated  in  the  disposition,  drawn  out  a 
month  afterwards,  and  in  a  letter  of  the  22d  September  to  his  brother,  [879]  which 
distinctly  speaks  of  a  sale,  as  the  plan  he  had  in  view,  or  had  even  adopted.  Then  on 
the  26th,  he  speaks  of  the  arrangement  as  completed,  although  he  requires  a  certain 
guarantee  for  his  satisfaction  before  he  signs  any  conveyance.  Along  with  that  letter  a 
list  of  his  debts  was  sent,  bearing  date  26th  September.  To  that  list  so  sent  to  the 
defender,  is  appended  a  note,  signed  by  a  mutusJ  friend,  Stott.  "  The  above  is  the 
exact  list  of  debts  Mr.  Cotton  is  hound  to  pay,  and  none  else,  as  attached  by  Mr.  and 
Mrs.  White.  J.  Stott."  The  answer  was  sent  on  28th  October,  obviously  after  signing. 
I  have  carefully  considered  that  letter  with  the  list  of  debts,  and  the  answer  of  the  28th 
October,  and  the  result  on  my  mind  is  this,  that  on  condition  of  getting  the  house  for 
L.150,  and  receiving  the  shop  goods  and  furnishings,  the  defender  undertook  and  became 
bound,  having  received  a  list  of  the  debts,  to  pay  off  or  settle  the  same,  and  to  procure 
a  discharge  from  all  the  creditors.  One  object  of  the  deceased  clearly  was,  to  prevent 
his  brother  drawing  full  payment,  which  would  have  dissatisfied  his  other  creditors. 

I  think  the  defender  clearly  undertook  this  obligation,  and  was  trustee  on  that  very 
special  and  onerous  footing.  He  could  not  have  drawn  back,  on  the  ground  that  the 
house  turned  out  of  less  value  than  L.150,  and  that  he  had  been  obliged  to  sell  it^  and 
could  only  get  L.100  or  L.80  for  it.  I  think  he  was  bound  to  pay  off  the  debts,  whether 
he  lost  by  the  arrangement  or  not,  unless  he  could  show  that  there  had  been  gross 
deception  practised  on  him  as  to  the  amount  or  number  of  the  debts.  I  think  against 
an  action  to  have  it  found  that  he  must  relieve  the  deceased  of  the  specified  debts,  or 
concluding  for  payment  of  the  balance  of  the  price,  he  could  have  had  no  defence,  either 
on  the  ground  that  he  had  lost  by  the  arrangement,  or  that  the  debts  exceeded  the  value 
of  the  house,  and  that  he  took  the  house  only  valeat  quantum,  and  now  offered  it  back. 
That  the  transaction  was  a  peculiar  one  ;  that  it  was  entered  into  when  White  was  in 
difficulties,  aod  is  to  be  looked  at  with  jealousy,  is  true.     But  on  that  very  account  the 
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defender  would  have  been  bound  to  implement  the  arrangement  according  to  its  true 
spirit  and  intendment ;  and  I  am  of  opinion,  that  he  was  clearly  bound  by  the  guarantee 
to  free  and  relieve  White  of  all  his  debts,  and  to  account  for  L.  150  as  the  value  of  the 
house.  It  must  be  kept  in  view,  that  these  letters  are  founded  on  as  the  evidence,  and 
only  direct  evidence,  of  the  trust,  whatever  that  trust  or  arrangement  was.  We  must 
then  give  effect  to  the  agreement  as  to  both  parties ;  to  the  counterpart,  as  well  as  to 
the  obligations  undertaken  by  the  defender.  We  are  not  in  a  reduction  of  the  agree- 
ment as  unfair  or  impetrated,  by  undue  advantage  being  taken  of  White,  when  in  diffi- 
culties, by  the  defender.  That  is  not  the  nature  of  this  action ;  and  it  is  very  material  to 
keep  that  in  view,  for  the  argument  of  the  pursuer  at  times  confounded  these  matters. 
The  pursuer  Tierself  founds  on  these  letters,  and  on  the  agreemeni  and  arrangement,  which, 
she  says,  they  establish.  She  must  do  so,  if  she  wishes  to  establish  a  trust,  and  she  calls 
the  defender  to  account  as  trustee,  under  the  arrangement  said  to  be  thereby  proved. 
The  transaction  itself  is  not  sought  to  be  set  aside^-quite  the  reverse.  Then  we  are  to 
construe  these  letters,  in  order  to  see  what  was  the  obligation  undertaken  by  the  defender, 
and  on  what  footing  he  undertook  to  enter  into  such  obligation.  I  think  it  very  clear, 
that  he  undertook  to  pay  off  debts,  and  obtain  a  discharge  for  White,  buying  the  house 
at  L.150,  whether  it  fell  in  value  or  not,  applying  the  money  to  payment  of  the  debts, 
and  liable  for  the  surplus,  if  there  was  any.  He  might  have  lost  considerably  by  that 
transaction ;  he  cannot  [880]  gain,  except  in  so  far  as  the  house  may  be  now  worth  more 
than  the  price  of  L.150;  at  the  time  it  is  not  alleged  to  have  been  so.  Kow  the 
pursuer  admits,  and  indeed  pleads,  that  whatever  is  the  arrangement  and  trust  truly 
constituted  by  these  letters,  is  to  be  enforced : — that  is  her  case — she  is  not  attempting 
to  set  aside  the  transaction,  and  apparently  would  have  no  ground  for  doing  so.  On  the 
contrary,  she  asks  us  to  enforce  it.  That  both  parties  hoped  that  the  debts  would  be 
settled  for  10s.  a  pound  is  clear ;  but  if  it  had  been  necessary  to  pay  more,  I  think  the 
defender  must  have  borne  the  difference  and  the  loss.  There  is  another  and  separate 
piece  of  evidence  of  great  importance,  which  I  shall  notice  afterwards,  as  it  bears 
equally  on  the  next  question  in  the  cause. 

I  must  further  observe,  that  the  pursuer  does  not^  and  can  not,  represent  the  defender 
to  be  an  ordinary  trustee  to  pay  creditors.  On  the  contrary,  she  expressly  states,  that 
he  took  on  himself  the  debts  at  10s.  in  the  pound,  and  was  bound  to  settle  them,  at  the 
utmost,  at  that  rate.  But  if  he  undertook  such  an  obligation,  the  question  at  once 
arises,  in  respect  of  what  consideration  ?  And  it  plainly  appears  that  it  was  so  arranged 
as  a  condition  of  the  sale  of  the  house.  The  pursuer's  averment  is  on  p.  2,  §  3,  and  of 
itself  shows  that  the  defender,  on  his  own  showing,  was  not  an  ordinary  trustee. 

The  second  point  in  the  cause  turns  on  a  question  of  much  interest  and  nicety, 
although  we  are  saved  the  necessity  of  determining  the  part  of  the  question  which  would 
have  been  of  the  greatest  general  application.  Mr.  Cotton  effected  an  insurance  for 
L.300  on  the  life  of  Mr.  White,  some  time  before  the  conveyance  of  the  heritable  pro- 
perty, and  before  he  undertook  the  duty  of  trustee,  of  winding  up  White's  affairs,  and 
paying  the  debts.  The  origin  of  that  insurance  is  not  very  well  cleared  up.  It  is  said 
to  have  been  entered  into,  because  White  had,  about  the  same  time,  hoped  to  raise  a 
loan  on  his  property,  and  that  the  defender  had  agreed  to  become  his  cautioner,  and  so 
had  made  the  insurance  for  his  own  protection.  If  this  was  the  case,  I  do  not  think  it 
aids  the  pursuer's  plea ;  for,  on  the  supposition  so  stated,  it  is  clear  that  the  insurance 
in  that  case  would  have  been  a  precautionary  measure  by  the  defender  for  his  own  relief 
and  protection,  of  common  occurrence,  and  perfectly  familiar  to  all,  as  often  taken  by 
friends  so  interposing  their  credit  for  another  one,  and  taken  at  their  own  expense. 
And,  on  that  view,  the  premiums  must  have  been  paid  by  Cotton  himself,  unless  White 
had  specially  undertaken  to  bear  the  expense  of  his  obtaining  such  an  insurance.  On 
the  above  supposition.  White's  executrix  could  have  had  no  claim  whatever  for  the  sum 
due  under  the  policy.  That  is  clear.  Then,  was  the  character  of  the  insurance,  and  the 
right  to  the  policy,  ever  altered,  and  did  White  ever  agree,  when  the  loan  did  not  go 
forward,  that  the  premium  for  this  policy  should  be  paid  by  himself,  or  what  was  the 
same  thing,  paid  out  of  his  own  funds  in  the  hands  of  the  defender.  White  could  have 
had  no  benefit  personally  by  any  such  arrangement,  though  his  executrix  might;  it 
would  have  been  a  benefit,  pro  tanto,  to  the  defender  at  the  expense  of  White.  Is 
there  any  evidence  whatever  that  White  became  bound  to  pay  the  premiums  on  this 
insurance,  and  that  the  defender  could  have  chaiged  them  as  payments  out  of  the  small 
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trust-fands  in  his  hands  1  I  find  no  evidence  of  this  at  all ;  and  nothing  whatever  that 
even  renders  sach  an  arrangement  at  all  prohahle  as  hetween  the  parties.  On  the 
contrary,  it  seems  to  me  the  most  unlikely  thing  in  the  world  to  have  been  agreed  to  by 
White  in  the  circumstances.  And  here  I  most  observe,  that  I  do  not  very  well  under- 
derstand  what  case  [881]  the  pursuer  means  to  state,  or  what  view  distinctly  she  takes 
of  the  defender's  situation  ?  She  calls  him  a  trustee,  and  desires  us  to  view  him  as 
such.  If  an  ordinary  trustee,  then  the  defender  ran  no  risk  at  alL  He  was  only  to 
apply  the  funds  and  property,  so  far  as  they  would  go,  in  payment  of  debts,  and  could 
not  be  called  on,  in  any  result,  for  more  than  the  amount  of  the  property.  But  on 
that  supposition,  which  seems  at  times  to  be  the  pursuer's  view  in  argument^  as  the 
defender  ran  no  risk,  so  he  required  no  insurance  for  his  protection  at  all.  This,  then, 
would  not  explain  the  policy  being  in  his  name.  If  said  to  be  entered  into  before  this 
trust  arrangement,  but  made  part  of  it,  then  one  would  expect  to  find  it  specially  alluded 
to  in  the  letters  relative  to  the  conditions  of  the  trust  as  a  fund  of  credit  or  payment^ 
and  as  a  matter  to  be  kept  up  out  of  the  property.  It  is  not  noticed.  If,  again,  the 
pursuer  admits  that  the  defender  was  not  a  common  trustee,  but  did  run  certain  risks, 
and  undertook  specifically  a  certain  obligation  or  guarantee  in  favour  of  the  deceased, 
viz.  to  clear  him  of  his  debts,  without  reference  to  the  relative  amount  of  the  same  and 
of  the  property — then,  as  soon  as  such  an  admission  is  made,  the  defender  had  an 
interest  of  his  own  to  protect  by  the  insurance,  and  the  burden  of  the  premiums  were 
his  personal  concern.  On  the  other  hand,  that  view  of  his  situation,  which  is  the  true 
one,  and  is  admitted  on  record,  excludes  the  notion  that  White  was,  by  having  the 
burden  of  the  policy,  to  relieve  him  of  that  very  risk.  It  is  said  by  the  pursuer  that 
White  knew  of  this  policy  for  L.300 ;  and  probably  he  did  know  that  some  insurance 
was  effected  by  Cotton,  although  there  is  no  proper  evidence  that  he  knew  of  its  amount. 
But  if  White  is  to  be  taken  as  in  the  knowledge  of  this  insurance,  what  should  we  then 
expect  to  be  the  result,  according  to  the  view  of  the  pursuer,  and  on  the  supposition 
that  White  had  the  interest  in  this  policy  ?  Why,  that  the  policy  would  have  been 
noticed  in  the  letters  of  September,  and  still  more,  that  White  would  have  regarded  it 
and  treated  it  as  his  policy.  The  reverse  appears  to  have  been  the  case.  Other  two 
policies  were  entered  into  shortly  after,  which  were  distinctly  for  White's  behoof, 
directly  or  indirectly,  and  the  premiums  of  which  he  was  to  pay.  These  were  made 
out  in  White's  own  name.  But  the  important,  and  to  my  mind  conclusive  evidence  on 
the  whole  of  this  matter,  as  well  as  on  the  first  point  in  the  case,  is  afforded  by  a  regular 
view  of  his  affairs,  drawn  up  in  a  very  business-like  style  and  manner,  apparently  with 
assistance,  and  signed  by  White  himself.  The  history  of  that  paper  we  have  not,  and 
I  should  have  liked  to  see  the  account  given  by  Mr.  Pridie,  who,  I  have  no  doubt,  knew 
of  the  document  But  it  is  produced  and  founded  on  by  the  pursuer,  in  order  to  show 
the  amount  of  the  small  moveable  effects  handed  over  to  the  defender.  That  paper 
states  in  detail  the  value  of  the  moveable  property,  then  enters  ''price  of  shop^"  summing 
the  whole  up  as  the  amount  of  charge  against  the  defender ;  then  it  deducts  the  sums 
paid  for  the  two  assuiance  policies  taken  in  White's  own  name,  without  the  least  notice 
of  the  premium  on  the  L.300  policy,  and  deducts  the  amount  of  the  composition  of  lOs 
on  the  sum  total  of  debts  specified  in  the  list  sent  to  the  defender  by  Mr.  Stott ;  then 
it  charges  the  defender  with  the  balance,  and  grants  authority  to  a  soHcitor,  Mr.  Pridie, 
to  uplift  the  same  as  the  "  balance  of  my  estate." 

Upon  the  first  point  in  the  case,  this  paper  proves,  1.  That  the  shop  was  8old^  accord- 
ing to  Mr.  White's  own  understanding;  2.  Sold  absolutely  for  L.150,  and  that  sum  was 
held  to  be  due  by  the  defender,  as  the  price  of  the  same ;  3.  That  [882]  the  defender 
was  bound  to  relieve  him  of  all  debts  assumed  to  be  taken  at  10s.  as  a  composition ; — 
while,  in  point  of  fact,  the  pursuer  gets  a  more  favourable  settlement,  for,  as  many 
creditors  have  settled  for  less,  or  not  claimed,  she  get  a  larger  balance. 

But,  on  the  second  point,  this  paper  also  demonstrates,  to  my  mind,  that  the  policy 
for  L.300  was  entirely  the  defender's  own  concern,  and  that  Mr.  White  did  not  under- 
stand that  he  could  be  charged  with  the  payment  of  the  premium,  or  remained  under 
any  burden  for  the  same  to  the  defender.  I  take  it  that  he  knew  that  some  policy  had 
been  effected  by  Mr.  White.  The  pursuer  has  averted,  §  5  of  report,  p.  ,  that  the 
policy  was  effected  as  part  of  the  agreement  entered  into  in  September  and  October. 
That  is  clearly  erroneous.  But  I  assume  that  Mr.  White  found  that  there  had  been 
some  such  policy,  for  he  was  examined  on  the  part  of  the  office,  and  answered  the 
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questions  put  to  him  as  to  the  same.  But  then  such  knowledge  only  gives  greater 
weight  to  the  evidence  afforded  by  the  fact,  that  in  the  state  of  his  affairs,  he  holds  him- 
self as  in  right  of  the  two  small  policies,  and  allows  deduction  for  the  premiums  on  the 
same,  but  omits  all  notice  of  the  larger ;  and,  accordingly,  on  his  death,  his  widow,  and 
those  acting  for  her,  were  in  entire  ignorance  of  the  existence  even  of  this  policy. 

I  have  not  alluded  to  the  evidence  as  to  the  proposal  for  the  policy,  for  I  think  it 
too  clear  to  admit  of  dispute  that  the  proposal  was  in  the  name  and  for  behoof  of  Mr. 
Cotton,  as  the  party  interested. 

According  to  the  view  now  stated,  I  am  clearly  of  opinion  that  the  defender  did  not 
hold  the  policy  in  trust. 

But  then  if  not  held  in  trust,  on  what  ground  can  the  executrix  claim  the  benefit 
of  the  policy  ? 

The  separate  point,  whether,  to  the  extent  of  the  debt^  the  defender  must  pay  him- 
self out  of  the  policy,  although  he  alone  paid  the  premiums,  and  is  not  both  to  get  pay- 
ment out  of  the  estate  and  the  full  sum  recovered  under  the  policy,  we  are  not  called 
on  to  decide,  as  the  defender  is  willing  to  allow  that  sum  to  be  held  as  paid  out  of  the 
policy,  and  not  to  state  it  against  the  estate.  I  reserve,  therefore,  my  opinion  entirely 
on  that  important  and  nice  question,  until  it  comes  before  the  Court  for  decision. 

But  to  the  benefit  of  the  policy  generally — to  the  surplus  ultra  of  the  payment  of 
the  debt— on  what  footing  does  the  claim  rest  ?  It  is  not  shown  that  Mr.  White  ever 
consented  to  the  defender  obtaining  any  such  policy  at  his  expense,  or  that  he  (Mr. 
White)  became  liable  to  the  defender  to  pay  the  premiums.  Again,  it  was  a  short 
policy — for  seven  years,  so  that  if  Mr.  White  had  survived,  neither  be  nor  his  repre- 
sentatives could  have  had  any  benefit  from  such  a  policy,  and  they  would  have  had  to 
bear,  on  the  pursuer's  theory,  the  whole  loss  of  the  premiums.  How  could  the  defender 
have  enforced  payment  of  the  premiums  from  Mr.  White  ?  I  see  no  ground  whatever 
on  which  he  could  have  done  so.  There  is  not  an  expression  in  any  one  of  the  letters 
which  could  support  a  claim  by  Cotton  against  White  to  pay  the  premiums  on  this 
policy.  Again,  the  state  of  affairs,  already  referred  to,  shows  that  Mr.  White  well  knew 
that  with  this  policy  he  had  no  interest  or  concern  whatever,  in  any  view.  Clear  it  is, 
that  before  White's  executrix  can  claim  the  sum  in  the  policy,  we  must  see  grounds  on 
which  White  could  have  been  subjected  in  payment  of  the  premiums.  I  am,  therefore, 
of  opinion  that  such  a  claim  cannot  be  sustained. 

[883]  We  need  not  enter  into  the  inquiry,  whether  the  defender  had  at  the  time  an 
insurable  interest  or  not ;  that  was  the  concern  of  the  insurance  office.  I  presume  they 
made  their  inquiries,  for  we  see  from  the  letters  that  they  were  fully  aware  of  this 
question  between  the  defender  and  the  widow. 

Lord  Mbdwtn. — The  first  point  brought  before  us  in  this  reclaiming  note  is  as  to 
the  shop,  whether  it  was  acquired  by  the  reclaimer  by  purchase,  at  the  price  of  L.150. 

When  one  acts  as  trustee  for  another,  the  acquisition  of  any  portion  of  the  truster's 
property  by  the  trustee,  for  his  own  behoof,  is  so  often  attended  with  circumstances  of 
suspicion,  perhaps  of  unfair  dealing  with  a  man  in  difficulties,  and  such  a  transaction 
is  iJways  to  be  viewed  with  so  much  jealousy  that  I  do  not  wonder  at  the  view  taken 
of  this  case  by  the  Lotd  Ordinary ;  but,  upon  the  whole,  I  am  not  inclined  to  concur 
in  this.  I  do  not  see  it  any  where  stated  in  the  record  that  L.150  was  an  inadequate 
price  for  the  shop — ^that  it  had  been  given  away  at  an  undervalue ;  and  when  I  consider 
the  absolute  disposition  at  this  price,  and  couple  it  with  the  inventory  of  stock  subscribed 
by  Mr.  White  nimself,  which  was  produced  by  the  pursuer,  and  is  founded  on  in  the 
condescendence^  I  cannot  help  thinking  it  proves  very  distinctly  Mr.  White's  own  idea 
of  the  terms  on  which  the  defender  undertook  the  office  of  trustee.  The  sum  of  L.150 
is  set  down  as  ^*  the  price  of  the  shop,"  for  which  he  was  to  account,  corroborating  the 
statement  in  the  disposition.  And  I  think  this  view  quite  consistent  with  the  corre- 
spondence. At  first  he  had  contemplated  a  loan  of  L.200,  in  which  the  defender  was 
to  be  a  cautioner;  then,  on  19th  September,  the  defender  offers  to  purchase  the  shop 
and  house  for  L.150,  with  power  to  White  to  redeem  in  three  years.  It  does  not 
appear  that  at  this  time  it  was  contemplated  that  the  defender  was  to  act  as  trustee. 
But  neither  this  loan,  nor  the  sale  by  itself,  would  have  enabled  White  to  get  rid  of  his 
debts,  which  amounted  at  this  time  to  L.291 ;  and  therefore  a  new  treaty  seems  to  have 
been  entered  into,  by  which  the  defender  was  to  do  his  best  to  get  Uie  creditors  to 
accept  10s.  per  pound,  and  to  pay  them  this  composition.     So  far  he  was  trustee  on  his 
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estate,  not  however  an  ordinary  trustee ;  and  the  statement  already  referred  to  showed 
that  L.150  would  just  about  pay  this  compositioni  which  sum,  accordingly,  I  think,  he 
undertook  to  pay  as  the  price  of  the  shop.  On  his  undertaking  to  settle  with  the 
creditors,  which  he  did  by  the  letter  of  28th  October,  the  disposition  is  accordingly 
signed,  but  not  till  then.  True,  the  sum,  though  discharged,  was  not  paid  over  to 
White,  but  this  is  quite  consistent  with  his  character  as  trustee ;  for  it  was  the  defender 
who  was,  as  his  trustee,  to  pay  it  to  the  creditors,  and  it  depended  entirely  on  the  settle- 
ment he  should  make  with  them  how  much  would  be  required  for  that  purpose.  It 
would  appear  that  he  has  been  very  successful,  so  that  a  much  laiger  sum  will  be  handed 
over  to  the  pursuer  than  was  claimed  under  the  state  and  order  of  payment  in  favour 
of  Mr.  Pridie. 

With  regard  to  the  insurance  of  L.300  for  seven  years  on  Mr.  White's  life,  I  think 
it  very  clear  that  it  was  a  private  transaction  for  the  defender's  own  behoof.  It  was 
effected  8th  July  1842 ;  the  two  policies  for  L.75  were  on  the  27th.  Now,  in  the  state 
I  alluded  to  before,  Mr.  White  sets  down  the  premium  of  the  last  as  a  charge  against 
himself,  but  he  says  nothing  about  the  prior  one  for  the  L.300.  Tet,  if  this  had  been 
in  the  trust  affairs,  this  would  have  been  a  debt  by  White  as  much  as  the  other.  No 
doubt  the  defender's  debt  at  this  time,  due  by  White,  [884]  amounted  only  to  about 
L.40 ;  and  as  there  is  no  appearance  of  any  intention  at  this  time  of  his  acting  as  trustee, 
which  seems  to  have  been  proposed  and  agreed  to  between  the  19th  and  26th  September 
thereafter,  it  may  be  considered  singular  that  he  should  have  thought  of  insuring  so 
large  a  sum  as  L.300,  to  which  amount  he  certainly  had  no  insurable  interest.  But  we 
must  recollect,  that  it  was  very  shortly  before  ikiis  that  he  had  offered  himself  as 
cautioner  for  a  loan  for  L.200.  The  treaty  may  have  been  still  going  on,  and  he  may 
have  thought  it  would  still  take  effect,  when  the  proposal  to  the  office  was  made  on  2d 
July,  (the  last  entry  in  Moffat's  account  about  the  loan  being  20th  June ;)  and  this 
seems  to  be  confirmed  by  the  terms  of  that  proposal,  begging  an  early  answer,  as  a  cash 
transaction  is  depending  on  it  The  explanation  given  at  the  bar,  that  it  was  in  relation 
to  an  expected  legacy,  did  not,  I  must  own,  satisfy  my  mind,  as  the  state  left  the  debt 
due  only  to  amount  to  L.40,  and  did  not  warrant  an  insurance  to  the  extent  of  L.300. 
I  do  not  mean  to  say  that  this  excess  voids  the  policy  in  a  question  with  the  defender, 
more  especially  if  the  office  pays  it  without  inquiry ;  but  it  strikes  me  as  an  important 
element  in  the  inquiry,  whether  it  was  for  the  benefit  of  White,  or  of  the  defender, 
that  he  had  the  prospect  of  an  insurable  interest  beyond  the  sum  of  L.4;0,  the  debt  then 
due.  Now,  then,  I  think,  that  although  a  creditor,  having  insured  for  his  own  benefit^ 
recovers  from  the  insurance  company  more  than  pays  his  debt,  this  does  not  free  the 
debtor  from  the  obligation  to  pay  his  own  debt ;  and  further,  I  think  that  there  is  no 
claim  upon  the  creditor  to  make  over  the  benefit  of  the  policy  to  the  debtor.  At  all 
events,  it  is  not  necessary  to  decide  how  far,  in  such  a  case,  the  debtor  is  bound  to  pay 
a  debt  already  paid  by  the  insurance ;  and  therefore  I  do  not  hold  myself  by  the  opinion 
which  I  now  hold,  as  it  was  admitted  that  the  defender  would  not  claim  the  composition 
on  his  own  debt,  amounting  to  L.21,  6s.  lOd.,  against  the  widow,  and,  of  course,  she 
will  get  the  benefit  of  this ;  but  I  do  not  see  that  she  is  entitled  to  any  other  benefit 
from  this  insurance,  effected  by  and  paid  for  by  the  defender  alone,  and  for  his  own 
benefit.  By  the  accident  of  White's  early  death  it  has  turned  out  a  very  advantageous 
insurance ;  had  he  survived  seven  years  it  would  have  been  quite  the  reverse. 

Lord  Monoreiff. — There  are  here  two  points  for  judgment,  both  of  which  the  Lord 
Ordinary  has  decided  in  favour  of  Mrs.  White. 

1.  Whether  the  disposition  of  the  shop  in  question  is  to  be  considered  as  a  trust  in 
the  person  of  the  defender,  so  as  to  render  him  liable  to  the  claim  now  made  for  a 
reconveyance  of  the  property,  or  to  account  for  the  value  of  it  as  in  a  trust?  and,  2. 
Whether  the  policy  of  insurance  for  L.300,  effected  by  the  defender  in  his  own  name, 
belongs  to  himself,  or  whether  it  must  be  considered  as  made  for  the  behoof  of  the 
deceased  George  White,  and  the  proceeds  accounted  for  to  his  estate,  under  payment  of 
the  defender's  advances,  and  the  debts  due  to  him  ? 

I  think  that  both  these  points  are  attended  with  difficulty ;  and  I  regret  that  at 
present  I  cannot  concur  in  the  interlocutor  upon  either  of  them. 

1.  The  disposition  of  the  shop  ia  absolute  in  its  terms  as  for  a  sale  for  a  price  of 
L.150.  Whetiier  the  statute  as  to  the  proof  of  trust  may  strictly  apply  to  such  a  case 
or  not,  it  is  evident  that,  where  a  disposition,  absolute  in  its  terms,  has  been  granted, 


Tm.  Dnalop.  WHITE  V.   OOTTON.  769 

the  presumption  must  be,  that  it  was  meant  to  effect  that  which  it  professes  to  do,  and 
that  it  must  be  incumbent  on  the  party  who  says  that  it  was  intended  to  constitute  a 
trust  only,  to  make  it  very  clear  that  that  was  its  real  character,  notwithstanding  the 
form  in  which  it  is  expressed. 

[885]  The  opinion  of  the  accountant  who  had  examined  all  the  documents,  followed 
by  that  of  the  Lord  Ordinary,  is  entitled  to  much  consideration.  But  still  we  are  bound 
to  look  into  the  facts ;  and  with  the  best  attention  I  can  give  to  them,  I  am  not  able  to 
say  that  there  is  any  sufficient  evidence  that  the  disposition  did  not  mean  what  it 
expresses,  a  sale  of  the  shop  at  the  price  of  L.150. 

A  distinction  must  be  attended  to,  in  order  to  understand  some  of  the  expressions 
in  the  correspondence.  Supposing  this  to  have  been  a  sale  in  respect  of  the  right  given 
to  the  defender,  there  was  a  trust  of  a  certain  order  for  obtaining  a  settlement  with  the 
pursuer's  creditors,  and  a  discharge  to  him.  But  this  is  perfectly  consistent  with  the 
fact  of  the  defender  agreeing  to  take  the  property  as  a  sale  to  4)imself,  and  to  pay  or 
account  for  the  price  of  L.150. 

The  pursuer  undertakes  to  prove  that  the  transaction  was  really  a  trusty  by  the 
correspondence  previous  to  the  execution  of  the  disposition.  I  think  that  she  is  not 
successful  in  this  undertaking.  The  proposal  made  by  the  defender's  letter  of  the  1 9th 
September  1842,  is  distinctly  for  a  sale  and  purchase,  and  nothing  else,  with  a  reserved 
power  to  White  personally  "  to  repurchase "  the  property  before  the  expiry  of  three 
years,  at  the  same  price  of  L.150.  There  is  no  letter  simply  accepting  of  this.  But, 
independent  of  any  thing  else,  the  disposition  granted  in  absolute  t-erms,  nine  days  after- 
wards, must  surely  be  taken  as  legal  evidence  that  it  was  accepted.  But  it  seems  to  me 
that  the  intervening  facts  show  that  it  was  accepted,  and  that  it  was  a  sale,  and  nothing 
else,  that  was  to  take  place.  On  the  22d  September,  three  days  after  the  offer,  Greorge 
White,  in  a  private  letter  to  his  brother,  who  was  his  creditor,  uses  these  words : — "  In 
order  to  procure  the  sum  offered  to  you,  I  am  obliged  to  sell  my  property  at  a  dis- 
advantage." Then  he  writes  to  the  defender  on  the  26th  September,  requiring  some 
obligation  from  the  defender  to  transact  with  the  creditors,  and  obtain  a  discharge  for 
him;  and  then  he  adds, — '^If  you  shall  give  me  a  letter,  guaranteeing  my  discharge 
from  all  further  trouble,  I  shall  be  satisfied,  and  then  be  ready  to  sign  the  disposition 
in  your  favour."  If  the  disposition  was  intended  as  a  mere  trusty  what  sense  could 
there  be  in  asking  the  defender  to  guarantee  a  discharge  of  the  creditors?  In  the 
beginning  of  that  letter,  Mr.  White,  no  doubt^  uses  the  expression — *'  as  I  have  given 
up  all  to  you  as  trustee  on  my  estate,"  &c.  But  the  meaning  of  that  expression  is 
explained  by  the  remainder  of  the  letter,  in  the  expectation  entertained  that  the  defender 
would  undertake  to  settle  with  the  creditors,  and  guarantee  a  discharge  from  them.  The 
defender  answered,  on  the  28th  October — ''  According  to  your  letter  to  me  of  the  26th 
September,  my  best  endeavours  will  be  used  to  procure  a  discharge  for  you  from  those 
of  your  creditors,  according  to  the  list  which  you  have  furnished,"  &c. ;  and  he,  rather 
singularly,  adds, — "  If  security  is  demanded,  I  offer  Mr.  W.  White."  I  can  find  nothing 
in  this  letter  which  indicates  that  he  was  to  take  the  disposition  as  a  trust  only,  nor 
are  the  terms  of  it  even  reconcileable  with  that  idea.  But  the  disposition,  in  absolute 
terms,  was  signed  that  very  day. 

In  all  this  I  can  see  no  trace  of  evidence  to  convert  the  deed  of  sale  into  a  deed  of 
trust.  But  there  has  been  further  exhibited  a  document,  called  "  Excerpt  of  Inventory 
of  George  White,"  which  appears  to  have  been  made  up  by  himself,  in  which  he  has 
set  down  expressly,  "  Price  of  shop,  L.150."  This  being  admitted  to  be  a  writing  made 
up  by  the  authority  of  Mr.  White  himself,  and  signed  by  him,  it  is  difficult  to  see  how 
the  pursuer  can  maintain,  in  the  face  of  it,  that  the  shop  had  not  been  sold  for  a  price, 
but  conveyed  in  trust  only. 

[886]  On  the  whole  matter,  therefore,  I  must  be  of  opinion,  that  the  property  was 
not  conveyed  to  the  defender  as  a  trust,  but  was  sold  to  him  for  a  definite  price. 

2.  The  second  question  is.  Whether  the  policy  of  insurance,  effected  by  the  defender 
in  his  own  name  on  the  life  of  Mr.  White  for  seven  years,  belonged  to  himself,  or  must 
be  accounted  for  to  White's  representatives. 

But  for  the  opinion  of  the  Lord  Ordinary,  I  should  think  that  there  was  little  or  no 

difficulty  in  this  question.     Two  insurances  were  made  on  Mr.  White's  life  in  his  own 

name;  and  on  these,  of  course,  his  representatives  were  entitled  to  recover  the  sums 

insured.     But  the  policy  in  question,  whether  it  was  known  to  Mr.  White  or  not^  was 

DUNLOP,  VOL.  rv.  49 


1770  WHITR   r.    COTTON.  Tin.  Dsmop. 

altc^ther  different,  and  was  effected  by  the  defender  at  his  own  hand,  on  hie  own 
account^  and  at  his  own  risk.  Seeing  that  he  was  about  to  be  inyolyed  in  the  afhirs  of 
George  White,  and  being  altogether  uncertain  what  might  be  the  result  to  himself,  he 
thought  it  a  prudent  measure,  for  his  own  safety,  to  insure  White's  life  for  seven  years 
for  a  sum  of  L.300,  sufficient  to  cover  any  contingency.  I  apprehend  that  he  was 
perfectly  well  entitled  to  do  so,  notwithstan^ng  that  he  had  agreed  to  act  confidentially^ 
in  endeavouring  to  effect  a  settlement  between  White  and  his  creditors.  He  took  nothing, 
and  asked  nothing,  from  White's  estate.  He  paid  the  premium  himself,  and  never 
charged  it  against  White ;  and  it  is  not  stated  in  the  paper  of  stock  already  alluded  to, 
made  up  by  White,  though  the  premiums  on  the  other  policies  are  there  entered.  It  is, 
I  believe,  a  very  common  transaction.  A  factor  or  other  person  has  involved  accounts^ 
the  settlement  of  which  may  depend  on  his  constituent's  survivance  for  a  certain  time. 
Is  there  any  thing  to  hinder  him  from  insuring  his  constituent's  life  for  that  term  !  Or 
still  more,  any  law  by  which  the  proceeds  of  such  an  insurance  shall  belong  to  the 
representatives  of  the  party  dying  before  the  fixed  period. 

It  is  very  true,  that  a  question  of  a  different  lund  is  sometimes  involved  in  such  a 
transaction.  The  law  does  not  encourage  mere  wagers  on  life ;  on  the  contrary,  this  is 
prohibited  by  statute.  An  insurance  company  are,  therefore,  entitled  to  require  a  party 
proposing  such  an  insurance  to  show  his  interest  in  effecting  it,  and  are  not  bound  to  pay 
on  the  policy,  though  granted,  beyond  the  interest  which  can  be  shown  to  have  existed. 
But  if  the  insurance  company  is  satisfied  on  this  head,  and  makes  no  objection  to  pay 
the  sum  insured  to  the  party  who  alone  can  claim  it^  no  other  party  can  have  any  right 
to  interfere. 

But,  in  the  present  case,  I  have  thought  from  the  beginnings  that  there  was  a  strong 
peculiarity  in  the  nature  of  this  insurance.  It  wbb  not  an  insurance  on  the  life  of  George 
White  absolutely,  but  an  insurance  on  his  life  for  seven  years  only.  To  effect  it,  it  was 
necessary  to  pay  premium ;  and  to  keep  it  up,  it  would  have  been  necessary  to  pay 
premium  in  six  or  seven  successive  years.  But  if  George  White  had  survived  the  seven 
years,|which,  according  to  the  medical  certificate  obtained  at  the  time,  was  very  probable, 
the  defender  would  have  lost  all  the  premiums  paid,  and  never  could  have  stated  them 
against  White's  estate,  and  he  would  have  recovered  nothing  under  the  policy.  The 
whole  transaction  would  have  been  a  dead  loss  to  him.  But  what  justice  woiild  there 
be  in  saying,  that  he  who  had  paid  all  the  premiums,  and  undergone  all  the  risk,  should 
be  deprived  of  the  benefit,  and  that  that  should  go  to  White's  representatives,  who 
had  nothing  to  do  with  it,  and  who  would  have  lost  nothing  if  the  event  had  never 
occurred. 

In  short,  I  cannot  enter  into  the  reasoning  of  the  Lord  Ordinary  on  this  pointy  and 
I  do  not  see  any  authority  on  which  it  can  stand. 

reST]  Lord  Cookbubn. — I  am  of  opinion  that  the  interlocutor  ought  to  be  altered. 
-  First,  as  to  the  house.  The  defender  has  an  absolute  disposition  to  it^  which  bears 
to  have  been  granted  in  consideration  of  a  price,  of  which  the  receipt  is  acknowledged. 
It  is  certainly  competent  to  the  pursuer  to  prove,  notwithstanding  this,  that  the  pro- 
perty was  only  given  in  trust.  But  she  can  only  do  this  by  the  writ  or  the  oath  of 
the  defender.  I  see  no  such  evidence.  We  have  no  oath,  and  I  think  we  have  no 
such  writ. 

The  only  material  document  referred  to  is  the  letter  from  the  pursuer^s  deceased 
husband,  of  26th  September  1842,  which  begins  by  saying — ''As  I  have  given  up  all 
to  you  as  trustee  on  my  estate,"  &c.  It  is  enough  to  dispose  of  this,  that  it  is  not  the 
writ  of  the  defender.  But,  moreover,  the  expression,  ''  to  you  as  trustee,"  is  exceedingly 
equivocal ;  because  it  is  quite  possible  that  an  absolute  disposition  to  a  property  may 
be  made  the  condition  of  a  person's  agreeing  to  act  as  trustee.  Accordingly,  all  that  the 
letter,  in  its  substance,  bears  is,  that  the  defender  should  guarantee  that  the  writer 
should  obtain  a  discharge  from  his  creditors.  "  And  if  you  shall  give  me  a  letter, 
guaranteeing  my  discharge  from  all  further  trouble,  I  shall  be  satisfied,  and  then  be 
ready  to  sign  the  disposition  in  your  favour."  The  defender's  answer  does  not  agree  to 
give  any  absolute  guarantee.  Putting  what  he  understood  to  be  the  real  meaning  on 
White's  letter,  he  says — "  According  to  your  letter,  of  date  26th  September,  my  best 
endeavours  will  be  used  to  procure  a  discharge  for  you  from  those  of  your  creditors, 
according  to  the  list  you  have  furnished  me  with,  &c. ;  if  security  is  demanded,  I  offer 
Mr.  W.  White,  Dalkeith."    If  the  pursuer's  husband  had  been  dissatisfied  with  this 
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*'  best  endeavoar,"  he  need  not  have  xlisponed  the  shop.  But,  after  getting  this  offer 
from  the  defender,  he  subscribed  and  delivered  the  absolute  and  irredeemable  disposi- 
tion. And,  in  doing  so,  he  made  a  very  good  bargain  ;  because  the  debts,  according  to 
the  state  that  was  made  out  of  what  the  defender  had  to  pay,  amounted  to  L.291,  2s.  8d., 
while  the  property,  including  the  shop,  was  only  valued  at  L.195.  This  left  a  balance 
of  L.44,  8s.  9d.,  which  George  White,  by  an  order  signed  by  him,  directed  the  defender 
to  pay  to  his  solicitor.  One  of  the  articles  by  which  this  writing  is  preceded  is,  "  Price 
of  shop  L.150 ; "  plainly  implying  that,  instead  of  being  held  in  trusty  and  to  be  accounted 
for,  the  shop  had,  as  the  disposition  bears,  been  sold  to  the  defender.  There  are  other 
circumstances,  aU  of  the  same  tendency. 

Even  if  a  trust,  therefore,  could  be  proved  by  facts  and  circumstances,  I  should 
think  that  there  are  no  facts  or  circumstances  to  rear  it  up  here ;  but  if  all  evidence, 
except  the  writ  or  oath  of  the  defender,  be  rejected,  there  is  no  evidence  whatever. 

Secondly,  as  to  the  insurance.  The  defender  is  willing  to  take  payment  of  his  debt 
out  of  it ;  but  the  pursuer  insists  that,  besides  this,  he  shtdl  give  up  the  surplus.  I  see 
no  ground  for  this. 

It  is  averred  by  the  pursuer  on  the  record,  that  the  effecting  of  this  insurance  by  the 
defender  was  the  result  of  a  positive  agreement  between  the  parties ;  and  that,  under 
this  agreement)  the  L.300  insured,  if  recovered,  was  to  be  accounted  for.  This  is  denied ; 
and  as  there  is  confessedly  no  proof  of  it  whatever,  the  statement  must  be  left  entirely  out 
of  view.  In  this  situation,  the  obligation  to  account  rests  on  the  principles  involved  in 
the  pursuer's  sixth  and  seventh  pleas. 

One  of  these  is,  that  the  defender,  being  trustee  for  George  White  and  his  creditors 
at  the  time  of  effecting  the  insurance,  is  under  a  legal  obligation  to  account  [888]  for 
the  sum  recovered.  Even  if  this  principle  were  sound,  it  would  be  obviated  by  what  I 
hold  to  be  the  fact,  viz.  that  the  defender  was  not  a  trustee,  especially  when  this  policy 
was  obtained  in  July  1842. 

The  other  principle  is,  that  an  implied  obligation  to  account  arises  out  of  the  circum- 
stance, that  the  defender,  though  a  creditor,  was  not  a  creditor  to  the  extent  of  the  sum 
insured ;  but  I  hold  this  objection  not  to  be  maintainable  by  the  pursuer.  Whatever 
the  assurers  might  have  said  to  a  person  insuring  beyond  his  interest,  they  have  paid. 
I  do  not  think  that  a  legal  obligation  to  account  can  be  deduced  from  an  excess  of  the 
insurance  above  the  interest,  (assuming  such  excess  to  exists)  by  the  pursuer.  But, 
besides,  I  do  not  admit  the  excess.  It  is  true,  that  the  defender's  original  debt  did  hot 
amount  to  L.300 ;  but  he  could  not  tell  what  the  exact  result  of  his  connexion  with 
George  White  might  ultimately  be,  especially  since  it  is  unquestionable  that  he  could 
not  (as  he  did  not)  debit  White  with  the  premiums.  If  White  had  survived  the  seven 
yean  insured,  the  transaction  would  have  been  much  against  the  defender. 

It  is  said  that  no  creditor  can  ever  insure  his  debtor's  life,  except  under  an  obligation 
to  communicate  any  balance  that  may  be  over,  after  paying  his  debt  to  the  debtor  or 
his  representatives.  I  know  no  authority  for  this  notion.  Certainly  none  of  the  cases 
referred  lo  imply  it.  Where  a  creditor  merely  insures  his  debt,  of  course  he  can  claim 
no  more  than  hu  debt  from  the  office ;  but  where  a  creditor  has  a  general  interest  in 
the  life,  or  in  the  property  of  a  debtor,  and  protects  this  interest  to  an  extent  not 
objected  to  by  the  assurers,  I  am  not  aware  of  any  decision  or  principle  that  entitles  the 
debtor  to  daim  what  is  over,  after  the  interest  of  the  insured  is  satisfied. 

The  Court  then  pronounced  the  following  interlocutor : — *'  Adhere  to  the.  interlocutor 
reclaimed  against,  so  far  as  it  finds  that  the  defender  is  not  entitled  to  credit  for  the 
amount  of  the  three  bills  mentioned  in  the  said  interlocutor :  Quoad  ultra,  alter  the 
said  interlocutor,  and  find,  1.  That  the  heritable  property  conveyed  by  the  diisposition, 
of  date  28th  day  of  October  1842,  to  the  defender,  was  not  held  by  him  in  trust,  for  the 
deceased  George  White  :  2.  That  the  pursuer  is  not  entitled  to  demand  payment  of  the 
sum  recovered  by  him  under  the  policy  of  insurance  on  the  life  of  the  said  George  White, 
and  that  the  same  belongs  to  the  defender :  But,  in  respect  of  the  consent  of  the  defender, 
stated  at  the  bar.  Find  tibat  the  defender  is  not  to  take  credit  for  the  composition  on  the 
debt  originally  due  to  him  by  the  late  George  White,  as  a  deduction  from  the  balance 
of  the  price  of  the  house :  Find  that  the  defender  must  produce  reasonable  evidence  of 
the  settlement  of  the  debts  of  such  creditors  who  are  not  included  in  the  defender's  list 
of  payments,  and  of  the  terms  on  which  they  were  settled ;  or,  in  the  event  of  proof 
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not  being  recoverable,  in  cases  where  claims  have  been  made,  or  may  be  made,  must  free 
and  relieve  the  pursuer  of  the  same,  at  the  rate  of  a  composition  of  ten  shillings  in 
the  pound." 


No.  108.  VMI.  Dnnlop  889.    25  Jime  1846.^    let  Div.— Lord  Gnninghame. 

George  Cormack,  Pursuer. — Macfarlcme. 
James  Waters  and  Others,  (Thomson's  Trustees,)  Defenders. — Inglis — Fraser. 

Process — Abandonment — Lis  alibi  pendens. — 1.  Held  that  a  minute  of  abandonment  by 
a  pursuer  in  the  Sheriff-court  did  not  put  an  end  to  the  process  until  the  authority 
of  the  Sheriff  had  been  interponed  to  it,  and  that  his  remedy,  where  the  Sheriff 
refused,  was  by  advocation.  2.  An  action  on  the  same  grounds  being  raised  in  the 
Court  of  Session,  the  Sheriff  having,  for  certain  reasons,  reserved  consideration  of  the 
pursuer's  minute  of  abandonment,— Circumstances  in  which  the  Court  sisted  process 
for  fourteen  days,  in  order  that  the  pursuer  might  bring  an  advocation. 

In  1842,  George  Cormack,  cabinetmaker,  raised  action  before  the  Sheriff  of  Caithness- 
shire,  against  the  trustees  of  the  deceased  Robert  Thomson,  for  L.1396,  for  work  and 
furnishings  to  their  constituent.  The  defence  was,  that  upon  an  accounting,  the  pursuer 
would  be  found  indebted  to  the  defenders ;  and  to  support  this  defence,  the  defenders 
produced  in  process  various  documents  found  in  the  repositories  of  the  truster.  On  7th 
August  1843,  after  condescendence  and  answers  had  been  lodged,  but  before  the  record 
had  been  closed,  the  process  was  borrowed  by  the  pursuer's  agents  and  his  receipt  stood 
for  it  in  the  receipt-book  of  the  Court  of  that  date.  Some  time  afterwards  he  returned 
it  to  the  Sheriff-clerk's  office,  but  did  not  get  his  receipt  scored.  The  Sheriff-clerk 
examined  the  process  the  same  day,  but  not  until  it  had  lain  a  short  while  in  the  office, 
and  discovered  that  several  of  the  jpleadings  and  productions  for  the  defenders  had  been 
withdrawn.  "No  one  could  give  any  account  as  to  how  this  had  happened.  On  5th 
January  1844,  the  pursuer  gave  in  a  minute,  abandoning  his  action  under  the  61st 
section  of  the  Sheriff-court  Act  of  Sederunt.*  On  16th  January,  the  following  entry 
appeared  in  the  minute-book  of  Court : — 

"  Minute  lodged  for  George  Cormack,  pursuer,  in  process  Cormack  v.  Thomson's 
Trustees,  on  5th  instant.  Consideration  of  minute  reserved  till  production  of  process, 
which  the  applicant  is  appointed  to  do  quam  primum, 

(Signed)  "Jambs  Grbgo." 
In  March  1844,  Cormack  raised  an  action  in  the  Court  of  Session  against  Thomson's 
trustees,  and  also  against  the  Sheriff-clerk  of  Caithness-shire  and  his  depute,  and  also 
against  his  own  agent  in  the  Sheriff-court  In  his  summons  he  set  forth  the  debt 
incurred  to  him  by  the  truster,  narrated  the  proceedings  in  the  Sheriff-court,  and  stated 
that,  in  the  circumstances,  he  was  unable  to  comply  with  the  appointment  of  the 
[890]  Sheriff  to  produce  the  process.  "  He  knows  nothing  of  the  process,  and  cannot 
therefore  obviate  any  impediment  to  the  benefit  or  privSege  of  abandoning  his  own 
cause  by  production  of  it,  while  he  is  ready  to  fulfil  the  condition  of  the  Act  of  Sederunt, 
by  paying  to  the  defenders  the  amount  of  expenses  incurred  by  them  therein,  when 
ascertained  by  taxation  and  decree."  He  concluded  against  the  trustees  for  payment  of 
the  debt,  and  against  the  Sheriff-clerk,  his  depute,  and  his  own  agents  for  payment 
of  such  part  of  it  as  he  might  fail  in  constituting  against  the  trustees,  in  and  through 
the  loss  of  steps  of  process  and  produced  documents. 

The  Trustees  and  the  Sheriff-clerks  stated  the  following  preliminary  defences : — 
1.  The  present  action  is  incompetent^  in  respect  of  the  previous  process  still  in 
dependence,  which  forms  a  lis  alibi  pendens.  2.  The  circumstances  in  which  the 
pursuer  has  raised  this  action,  show  that  he  has  done  so  pessimafide;  and  he  is  not 
entitled  to  insist  in  it,  till  the  vouchers  lodged  by  the  defenders  in  the  former  process 
are  returned.  3.  The  61st  section  of  the  Act  does  not  apply  to  a  case  like  the  present^ 
where  the  pursuer's  object  in  abandoning  an  action  is  to  take  advantage  of  the  loss  of 
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the  defenders'  vouchers,  for  which  the  receipt  of  his  own  agent  stands.  4.  No  relevant 
ground  of  damage  or  relief  is  stated  against  the  defendera,  the  said  Robert  M'Lachlan 
and  James  Craig,  (the  Sheriff-clerks). 

Defences  were  also  given  in  for  the  agent  in  the  Sheriff-court,  but  it  is  unnecessary 
to  advert  to  them  at  present. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — ''Having  heard  counsel 
on  the  preliminary  defences,  repels  the  first,  second,  and  third  defences,  founded  on  lis 
alibi^  in  respect  it  was  not  denied  by  the  defenders  that  the  pursuer  had  given  in  a 
minute  abandoning  the  action  before  the  Sheriff,  in  terms  of  the  61st  section  of  the 
Act  of  Sederunt,  whereby  any  further  procedure  therein  was  limited  to  questions  of 
expenses,  or  the  restoration  of  productions,  the  merits  being  finally  withdrawn  from 
that  tribunal ;  but  reserves  all  pleas  founded  on  the  alleged  improper  and  fraudulent 
views  of  the  pursuer  in  abandoning  his  action  before  the  Sheriff,  to  be  renewed  on  the 
discussion  of  the  merits :  Further,  with  respect  to  the  fourth  preliminary  defences, 
repels  the  same,  in  respect  the  terms  of  the  libel  and  its  conclusions  are  competent,  and 
properly  adapted  to  the  case,  assuming  the  pursuer's  narrative  to  be  true :  And  in  respect 
the  defenders  have  intimated  that  they  intended  to  reclaim,  finds  them  liable,  in  terms 
of  the  statute,  in  the  expense  of  discussing  the  preliminary  defences." 

The  defenders  reclaimed,  and  pleaded,  that  a  minute  of  abandonment^  under  the 
Act  of  Sederunt,  was  ineffectual  to  put  an  end  to  the  process,  until  the  authority  of  the 
Sheriff  had  been  interponed  to  it ;  and  the  parties'  remedy,  if  the  Sheriff  refused,  was 
by  advocation.  But,  at  all  events,  it  was  ineffectual  for  this  purpose,  until  expenses 
had  been  paid,  [891]  or  at  least  consigned.  In  this  particular  case,  moreover,  the 
minute  of  abandonment  was  inept^  in  respect  that^  at  the  time  it  was  given  in,  the 
objection  of  no  process  existed,  for  that  objection  was  constituted  by  the  want  of  any 
of  the  pleadings  or  productions.  There  having  thus  been  no  effectual  abandonment  of 
the  action  in  the  Sheriff-court,  the  plea  of  lis  alibi  pendens  was  good. 

Lord  Prbsidbnt. — I  hold  it  to  be  clear  in  principle,  that  the  Sheriff  should  interpone 
his  authority  to  a  minute  of  abandonment^  and  that  has  not  been  done  here. 

Lord  Maokenzib. — If  a  receipt  were  taken  for  the  expenses,  and  then  the  Sheriff 
were  moved  to  interpone  his  authority  to  a  minute  of  abandonment^  and  refused,  I 
should  have  my  own  doubts  there  whether  that  prevented  the  party  from  bringing  a  new 
action.  The  Sheriff  has  no  power  under  the  Act  to  refuse.  It  is  very  proper  that  he 
should  sustain  the  abandonment^  but  I  am  not  prepared  to  say  that  it  is  absolutely 
necessary  he  should.     Here,  however,  the  party  has  not  paid  expenses. 

Lord  Pbesiobnt. — Suppose  a  party  in  this  Court  gave  in  a  minute  of  abandonment, 
and  the  clerk  certified  to  us  that  some  of  the  steps  of  process  were  amissing,  we  would 
not  allow  the  abandonment. 

Lord  Maoesnzib. — ^Without  entering  into  the  matter  of  mere  form,  I  think  that  the 
want  of  the  documents  rendered  it  necessary  that  some  further  proceedings  should  take 
place  in  the  case.  The  defender's  whole  receipts  for  the  money  sued  for  are  withdrawn. 
The  Sheriff  must  decide  in  favour  of  the  defender,  in  respect  his  documents  have  been 
withdrawn  from  process,  while  the  pursuer's  receipt  stood  for  them.  I  think  that  was 
something  leading  to  a  judgment  of  absolvitor,  and  there  cannot  be  an  abandonment 
after  that.  Then  there  is  a  contempt  of  Court  The  Act  of  Parliament  did  not  mean 
to  allow  an  abandonment  of  this  sort.  It  contemplated  a  dear  case.  I  would  not  like 
to  sanction  the  plea  founded  on  no  process ;  for  any  party,  or  the  clerk  of  Court,  may 
commit  the  delinquency  of  withdrawing  documents.  I  think  that  would  not  prevent 
advocation,  but  would,  on  the  contrary,  be  a  good  ground  of  advocation.  But  it  is  not 
necessary  to  enter  into  that. 

Lord  Jsffrbt. — If  this  case  were  to  go  on,  I  think  the  pursuer  should  be  held  as 
confessed  as  to  the  tenor  and  quality  of  the  missing  documents,  as  described  by  the 
defender.  He  may  have  his  action  of  damages  against  his  agent,  but  he  is  liable  for 
his  acts ;  he  is  answerable  to  his  adversary  in  the  first  instance  for  the  documents.  In 
these  circumstances,  I  cannot  allow  the  pursuer  to  disappear  from  the  Sheriff-court  by 
abandonment.  It  would  be  an  abuse  of  the  privilege  in  circumstances  not  contemplated. 
I  think  a  thing  had  taken  place  here  which  led  to  the  absolvitor  of  the  defender. 

Lord  Prbsidbnt. — Let  the  party  bring  up  the  case  by  advocation,  and  then  we  will 
enter  into  the  matter  of  the  Sheriff's  refusal  to  sanction  the  abandonment. 

Lord  Fullbrton. — If  I  were  quite  satisfied  with  the  argument^  that  a  process  once 
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fairly  raised  could  at  once  be  put  an  end  to  by  the  pursuer  just  giving  in  a  minute  of 
abandonment,  I  would  have  no  doubt  But  I  am  not  satisfied  of  that.  I  [892]  do  not 
think  the  minute  at  once  puts  an  end  to  the  proceedings.  There  are  many  cases  in 
which  the  pursuer  should  not  be  allowed  to  abandon,  and  in  which  the  Judge  most 
properly  refuses  to  allow  him  to  do  so.  I  think  that  is  the  case  here.  I  thmk  the 
minute  is  of  no  e£fect  until  it  is  sustained  by  the  Judge.  That  is  undoubtedly  the 
practice  in  this  Court.  Here  the  Sherifif  refuses  to  sustain  the  minute  for  certain  reasons. 
If  he  is  wrong,  he  must,  in  form,  be  put  right  in  an  advocation,  unless  it  can  be  made 
out,  which  I  think  it  cannot,  that  the  minute  itself  puts  an  end  to  the  process,  without 
the  authority  of  the  Judge.  I  think  the  proper  mode,  in  point  of  form,  is  that  suggested 
by  the  Lord  President,  viz.  an  advocation  of  the  interlocutor,  reserving  consideration  of 
the  minute.  It  is  a  suspicious  looking  case,  and  I  do  not  wonder  at  the  Sheriff  taking 
the  course  he  did. 

The  Court  pronounced  the  following  interlocutor ; — "  Becal  the  interlocutor  of  the 
Lord  Ordinary,  and  remit  to  his  Lordship  to  sist  process  for  fourteen  days,  in  order  that 
the  pursuer  may  bring  an  advocation  of  the  inferior  court  process  referred  to  in  the 
defences,  and  thereafter  to  proceed  further  as  to  his  Lordship  shall  seem  just^  reserving 
in  the  mean  time  all  questions  as  to  expenses." 


No.  109.  Viil.  Dunlop  892.    25  June  1846.     let  Div.— Lord  Wood. 

Francis  Scott. — Sol.-Oen.  Anderson — Mure. 

Alexander  Scott. —  Walker. 

William  Scott  and  Georgina  Scott. — Neaves — Ritchie. 

Competing  Claimants. 

Heritable  and  Moveable — Htsir  and  Executor — Succession. — A  father  bound  himself,  by 
a  postnuptial  marriage-contract,  to  lay  out  and  secure  L.5000  to  himself  and  spouse  in 
liferent,  and  their  children  in  fee.  He  died  without  laying  out  the  money,  and  his 
heir,  in  implement  of  the  obligation,  assigned  two  heritable  bonds  for  L.5()()0  to  the 
widow  and  children,  on  which  they  were  infeft  for  their  respective  interests, — ^Held 
that  the  right  of  a  child  (who  died  in  minority)  to  a  share  of  the  sum  in  the  bonds 
was  moveable,  in  a  question  as  to  her  succession,  and  that  the  act  of  the  heir,  in  dis- 
poning heritage  in  satisfaction  of  the  obligation,  aid  not  change  the  jus  credUi  under 
the  contract  into  an  heritable  right,  so  as  to  affect  the  succession  of  the  deceasing 
minor  child. 

This  was  a  case  relative  to  the  succession  of  a  minor,  and  the  point  at  issue  was, 
whether  a  sum  contained  in  two  heritable  bonds  was  to  be  regarded  as  moveable,  and  so 
to  descend  to  executors ;  or  heritable,  and  therefore  falling  to  the  heir. 

Mackay  Hugh  Scott^  and  Mrs.  Barbara  Baillie  or  Scott,  his  wife,  entered  into  a  post- 
nuptial contract,  whereby  the  husband  bound  himself,  his  heirs,  executors,  and  successors, 
to  lay  out  and  secure,  in  any  way  that  to  him  might  seem  expedient,  the  sum  of  L.5000, 
for  behoof  of  himself  and  the  said  Barbara  Baillie,  and  the  survivor  of  them,  in  liferent 
for  [893]  their  and  the  survivor's  liferent  use  allenarly,  and  for  behoof  of  "  the  child  or 
children  procreated,  or  to  be  procreated,  of  their  said  marriage,  in  fee,  in  such  propor- 
tions, in  case  of  there  being  more  children  than  one,  as  the  said  Mackay  Hugh  Scott^ 
by  any  writing  under  his  hand,  may  appoint ;  and  failing  of  his  executing  such  writing 
as  the  said  Bistrbara  Baillie,  by  any  writing  under  her  hand,  after  his  decease,  shall 
appoint ;  and  failing  of  such  appointment,  then  the  said  sum  shall  fall  to  an  only  child, 
or,  if  more  than  one,  to  the  whole  children,  and  to  the  survivors  or  survivor  of  them 
equally,  share  and  share  alike ;  and  in  case  there  shall  be  no  child  or  children  existing 
at  the  dissolution  of  the  said  marriage,  or  in  the  event  of  the  death  or  deaths  of  such 
child  or  children  before  majority  if  males,  or  marriage  if  females,  the  fee  of  one-half  of 
the  said  sum  of  L.5000  sterling  shall  be  at  the  free  disposal  of  each  of  the  said  spouses 
in  equal  moieties,  so  that  each  of  them  shall  have,  and  is  hereby  declared  to  have,  full 
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power,  withoat  the  ooneent  of  the  other,  of  conveying,  bequeathing,  or  devising  the 
Slim  of  L.2500  sterling,  by  testament  or  any  other  deed  or  writing,  expressive  of  his  or 
her  will,  which  shall  be  effectual,  although  not  executed  with  all  or  any  of  the  formalities 
of  law ;  and  failing  of  such  devise  or  conveyance  by  either  of  the  spouses,  the  said  sum 
of  L.5000  sterling  shall,  in  the  event  foresaid,  descend  in  equal  moieties  to  the  nearest 
heirs  whatsoever  of  the  said  Mackay  Hugh  Scott  and  Barbara  Baillie  respectively." 

Mackay  Scott,  the  father,  died  in  1838,  without  having  set  apart  any  funds  to  meet 
the  provision,  and  without  leaving  any  deed  of  distribution  concerning  it.  He  was 
survived  by  his  widow  and  several  children,  and,  among  others,  by  his  daughter,  Mary 
Scott 

In  1839,  shortly  after  the  father's  death,  William  Scott^  his  eldest  son  and  heir-at- 
law,  made  up  titles  to  the  heritable  property  left  by  his  father.  He  then,  with  a  view 
to  implement  the  obligations  in  the  marriage-contract,  disponed  two  heritable  bonds 
(which  were  vested  in  his  father  at  the  time  of  his  death,  and  which  together  amounted 
to  L.5000)  to  his  mother  in  liferent,  and  to  the  children  of  the  marriage  (himself  excepted) 
in  fee.  This  conveyance  proceeded  upon  the  special  narrative  of  the  marriage-contract, 
and  on  the  further  narrative  that  the  executry  funds  of  his  father  were  not  sufficient  to 
liquidate  the  provision  of  L.5000.  The  mother  and  children  were  infeft  for  their  several 
interests  in  the  bonds.  Thereafter,  in  1841,  the  mother  died,  without  having  exercised 
her  power  of  distribution.  Mary  Scott^  one  of  the  children,  died  in  1843  in  minority, 
having  survived  pupillarity,  and  the  present  question  arose  relative  to  the  succession  to 
her  sbAre  of  the  two  bonds. 

Donald  Home,  W.S.,  the  proprietor  of  the  lands  over  which  the  two  bonds  were 
granted,  brought  a  multiplepoinding.  In  this  action,  Alexander  Scott,  the  youngest  son 
of  the  marriage,  and  immediate  younger  brother  of  Mary,  claimed  to  be  preferred  to  her 
share  of  the  bonds,  in  respect  that  it  was  heritage,  and  that  he  was  her  heir-at-law. 
f^rancis  [894]  Scott,  her  immediate  elder  brother,  claimed  to  be  preferred,  in  respect 
that  it  was  conquest  in  her  person.  William  Scott  and  Oeorgina  Scott,  her  brother 
and  sister,  claimed  preference,  as  being  her  next  of  kin,  the  property  being  moveable. 

The  discussion  was  limited  to  the  point  as  to  whether  the  property  was  moveable  or 
heritable. 

The  Lord  Ordinaiy  pronounced  the  following  interlocutor : — **  Having  heard  parties' 
procurators,  and  made  avizandum,  and  considered  the  closed  record  and  whole  process, 
Banks  and  prefers  the  claimants,  William  Scott  and  G^rgina  Scott,  along  with  the 
other  next  of  kin  of  the  deceased  Mary  Scott,  primo  loco  upon  the  fund  in  medio^  to  the 
extent  of  the  said  Mary  Scotf  s  share  or  interest  therein,  and  decerns ;  and,  of  consent^ 
finds  no  expenses  due."  ^ 

^  '*NoTB. — Mary  Scott's  interest  in  the  fund  consists  of  two  parts — 1st,  Her  original 
share  or  portion,  in  her  own  rights  of  the  provision  in  her  father  and  mother's  postnuptial 
contract  of  marriage ;  and  2d,  Her  share  of  her  deceased  sister  Eatherine's  share  in  that 
provision. 

*'The  competing  claimants  are,  let.  Two  of  Mary  Scott's  next  of  kin ;  2d,  Her  heir 
in  heritage ;  and  3d,  Her  heir  of  conquest 

"  Ist^  llie  Lord  Ordinary  is  of  opinion  that,  at  the  death  of  Mackay  Hugh  Scott,  the 
father  of  Mary  Scott,  the  right  or  interest  which  she  had  in  the  sum  of  L.5000 — ^which 
her  feiher,  by  the  postnuptial  contract  of  marriage  with  her  mother,  bound  himself,  his 
heirs,  executors,  and  successors  whomsoever,  to  lay  out  and  secure  in  any  way  that  to 
him  might  seem  expedient,  for  behoof  of  himself  and  his  wife,  and  the  survivor  of  them 
in  liferent^  for  their  and  the  survivor's  liferent  use  allenarly,  and  for  behoof  of  the  child 
or  children  procreated,  or  to  be  procreated,  of  their  said  marriage  in  fee^-was  of  a 
moveable,  and  not  an  heritable  nature.  Mackay  Hugh  Scott  having  died  in  1838, 
leaving  nine  children,  and  not  having  laid  out  or  secured  the  whole,  or  any  part  of  the 
above  sum,  Mary  and  her  eight  brothers  and  sisters  had  a  claim  for  implement  of  the 
provision  against  his  heirs,  executors,  and  successors.  At  her  father's  death,  Mary  was 
in  pupillarity.  No  tutor  was  appointed  or  acted.  The  eldest  soon  took  up  the  whole 
heritable  estate,  and  it  appears  that  his  mother,  the  widow,  who  had  intromitted  as 
executrix  qua  relict  with  the  moveable  estate,  or  a  portion  of  it,  had  accounted  to  him 
for  it  also,  (see  disposition  and  assignation  by  William  Scott,  pp.  5  and  6).  In  this 
situation,  and  while  Mary  was  still  in  pupillarity,  the  eldest  son,  after  renouncing  his 
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fairly  raised  could  at  once  be  put  an  end  to  by  the  pursuer  just  giving  in  a  minute  of 
abandonment,  I  would  have  no  doubt  But  I  am  not  satisfied  of  that.  I  [892]  do  not 
think  the  minute  at  once  puts  an  end  to  the  proceedings.  There  are  many  cases  in 
which  the  pursuer  should  not  be  allowed  to  abandon,  and  in  which  the  Judge  most 
properly  refuses  to  allow  him  to  do  so.  I  think  that  is  the  case  here.  I  think  the 
minute  is  of  no  effect  until  it  is  sustained  by  the  Judge.  That  is  undoubtedly  the 
practice  in  this  Court.  Here  the  Sheriff  refuses  to  sustain  the  minute  for  certain  reasons. 
If  he  is  wrong,  he  must,  in  form,  be  put  right  in  an  advocation,  unless  it  can  be  made 
out,  which  I  think  it  cannot,  that  the  minute  itself  puts  an  end  to  the  process,  without 
the  authority  of  the  Judge.  I  think  the  proper  mode,  in  point  of  form,  is  that  suggested 
by  the  Lord  President,  viz.  an  advocation  of  the  interlocutor,  reserving  consideration  of 
the  minute.  It  is  a  suspicious  looking  case,  and  I  do  not  wonder  at  the  Sheriff  taking 
the  course  he  did. 

The  Court  pronounced  the  following  interlocutor ; — "  Becal  the  interlocutor  of  the 
Lord  Ordinary,  and  remit  to  his  Lordship  to  sist  process  for  fourteen  days,  in  order  that 
the  pursuer  may  bring  an  advocation  of  the  inferior  court  process  referred  to  in  the 
defences,  and  thereafter  to  proceed  further  as  to  his  Lordship  shall  seem  just^  reserving 
in  the  mean  time  all  questions  as  to  expenses." 


No.  109.  Vm.  Dunlop  892.    26  June  1846.     let  Div.— Lord  Wood. 

Francis  Scott. — SoL-Oen,  Anderson — Mure, 

Alexander  Scott. —  Walker. 

William  Scott  and  Gborgina  Scott. — Neaves — JSUchie. 

Competing  Claimants. 

Heritable  and  Moveable — Htir  and  Executor — Succession, — ^A  father  bound  himself,  by 
a  postnuptial  marriage-contract,  to  lay  out  and  secure  L.5000  to  himself  and  spouse  in 
liferent^  and  their  children  in  fee.  He  died  without  laying  out  the  money,  and  his 
heir,  in  implement  of  the  obligation,  assigned  two  heritable  bonds  for  L.6000  to  the 
widow  and  children,  on  which  they  were  infeft  for  their  respective  interests, — ^Held 
that  the  right  of  a  child  (who  died  in  minority)  to  a  share  of  the  sum  in  the  bonds 
was  moveable,  in  a  question  as  to  her  succession,  and  that  the  act  of  the  heir,  in  dis- 
poning heritage  in  satisfaction  of  the  obligation,  old  not  change  the  jus  eredUi  under 
the  contract  into  an  heritable  rights  so  as  to  affect  the  succession  of  the  deceasing 
minor  child. 

This  was  a  case  relative  to  the  succession  of  a  minor,  and  the  point  at  issue  was, 
whether  a  sum  contained  in  two  heritable  bonds  was  to  be  regarded  as  moveable,  and  so 
to  descend  to  executors ;  or  heritable,  and  therefore  falling  to  the  heir. 

Mackay  Hugh  Scott^  and  Mrs.  Barbara  Baillie  or  Scott,  his  wife,  entered  into  a  post- 
nuptial contract,  whereby  the  husband  bound  himself,  his  heirs,  executors,  and  successors, 
to  lay  out  and  secure,  in  any  way  that  to  him  might  seem  expedient,  the  sum  of  L.5000, 
for  behoof  of  himself  and  the  said  Barbara  Baillie,  and  the  survivor  of  them,  in  liferent 
for  [893]  their  and  the  survivor's  liferent  use  allenarly,  and  for  behoof  of  "  the  child  or 
children  procreated,  or  to  be  procreated,  of  their  said  marriage,  in  fee,  in  such  propor- 
tions, in  case  of  there  being  more  children  than  one,  as  the  said  Mackay  Hugh  Soott^ 
by  any  writing  under  his  hand,  may  appoint ;  and  failing  of  his  executing  such  writing 
as  the  said  Bistrbara  Baillie,  by  any  writing  under  her  hand,  after  his  decease,  shall 
appoint ;  and  failing  of  such  appointment,  then  the  said  sum  shall  fidl  to  an  only  child, 
or,  if  more  than  one,  to  the  whole  children,  and  to  the  survivors  or  survivor  of  them 
equally,  share  and  share  alike ;  and  in  case  there  shall  be  no  child  or  children  existing 
at  the  dissolution  of  the  said  marriage,  or  in  the  event  of  the  death  or  deaths  of  such 
child  or  children  before  majority  if  males,  or  marriage  if  females,  the  fee  of  one-half  of 
the  said  sum  of  L.5000  sterling  shall  be  at  the  free  disposal  of  each  of  the  said  spouses 
in  equal  moieties,  so  that  each  of  them  shall  have,  and  is  hereby  declared  to  have,  full 
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power,  without  the  consent  of  the  other,  of  conveying,  bequeathing,  or  devising  the 
sum  of  L.2500  sterling,  by  testament  or  any  other  deed  or  writing,  expressive  of  his  or 
her  will,  which  shall  be  effectual,  although  not  executed  with  all  or  any  of  the  formalities 
of  law ;  and  failing  of  such  devise  or  conveyance  by  either  of  the  spouses,  the  said  sum 
of  L.5000  sterling  shall,  in  the  event  foresaid,  descend  in  equal  moieties  to  the  nearest 
heirs  whatsoever  of  the  said  Mackay  Hugh  Scott  and  Barba^  Baillie  respectively." 

Mackay  Scott,  the  father,  died  in  1838,  without  having  set  apart  any  funds  to  meet 
the  provision,  and  without  leaving  any  deed  of  distribution  concerning  it.  He  was 
survived  by  bis  widow  and  several  children,  and,  among  others,  by  his  daughter,  Mary 
Scott 

In  1839,  shortly  after  the  father's  death,  William  Scott,  his  eldest  son  and  heir-at- 
law,  made  up  titles  to  the  heritable  property  left  by  his  father.  He  then,  with  a  view 
to  implement  the  obligations  in  the  marriage-contract^  disponed  two  heritable  bonds 
(which  were  vested  in  his  father  at  the  time  of  his  death,  and  which  together  amounted 
to  L.5000)  to  Ids  mother  in  liferent,  and  to  the  children  of  the  marriage  (himself  excepted) 
in  fee.  This  conveyance  proceeded  upon  the  special  narrative  of  the  marriage-contract^ 
and  on  the  further  narrative  that  the  executry  funds  of  his  father  were  not  sufficient  to 
liquidate  the  provision  of  L.5000.  The  mother  and  children  were  infeft  for  their  several 
interests  in  the  bonds.  Thereafter,  in  1841,  the  mother  died,  without  having  exercised 
her  power  of  distribution.  Mary  Scott,  one  of  the  children,  died  in  1843  in  minority, 
having  survived  pupiUarity,  and  the  present  question  arose  relative  to  the  succession  to 
her  share  of  the  two  bonds. 

Donald  Home,  W.S.,  the  proprietor  of  the  lands  over  which  the  two  bonds  were 
granted,  brought  a  multiplepoinding.  In  this  action,  Alexander  Scott,  the  youngest  son 
of  the  marriage,  and  immecUate  younger  brother  of  Mary,  claimed  to  be  preferred  to  her 
share  of  the  bonds,  in  respect  that  it  was  heritage,  and  that  he  was  her  heir-at-law. 
fVancis  [894]  Scott^  her  immediate  elder  brother,  claimed  to  be  preferred,  in  respect 
that  it  was  conquest  in  her  person.  William  Scott  and  G^rgina  Scott,  her  brother 
and  sister,  claimed  preference,  as  being  her  next  of  kin,  the  property  being  moveable. 

The  discussion  was  limited  to  the  point  as  to  whether  the  property  was  moveable  or 
heritable. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Having  heard  parties' 
procurators,  and  made  avizandum,  and  considei^d  the  closed  record  and  whole  process. 
Banks  and  prefers  the  claimants,  William  Scott  and  G^rgina  Scott,  along  with  the 
other  next  of  kin  of  the  deceased  Mary  Scott,  prtmo  loco  upon  the  fund  in  medio^  to  the 
extent  of  the  said  Mary  Scott's  share  or  interest  therein,  and  decerns ;  and,  of  consent^ 
finds  no  expenses  due."  ^ 

^  **  Nom. — ^Mary  Scott's  interest  in  the  fund  consists  of  two  parts — 1st,  Her  original 
share  or  portion,  in  her  own  rights  of  the  provision  in  her  father  and  mother's  postnuptial 
oonttaci  of  marriage ;  and  2d,  Her  share  of  her  deceased  sister  Eatherine's  shue  in  that 
provision. 

«'The  competing  claimants  are,  Ist^  Two  of  Mary  Scotfs  next  of  kin ;  2d,  Her  heir 
in  heritage ;  and  3d^  Her  heir  of  conquest 

*'  Ist^  llie  Lord  Ordinary  is  of  opinion  that^  at  the  death  of  Mackay  Hugh  Scott,  the 
fether  of  Mary  Scott^  the  right  or  interest  which  she  had  in  the  sum  of  L.5000 — which 
her  feiher,  by  the  postnuptial  contract  of  marriage  with  her  mother,  bound  himself,  his 
heirs,  executors,  and  successors  whomsoever,  to  lay  out  and  secure  in  any  way  that  to 
him  might  seem  expedient,  for  behoof  of  himself  and  his  wife,  and  the  survivor  of  them 
in  liferent^  for  their  and  the  survivor's  liferent  use  allenarly,  and  for  behoof  of  the  child 
or  children  procreated,  or  to  be  procreated,  of  their  said  marriage  in  fee— was  of  a 
moveable,  and  not  an  heritable  nature.  Mackay  Hugh  Scott  having  died  in  1838, 
leaving  nine  children,  and  not  having  laid  out  or  secured  the  whole,  or  any  part  of  the 
above  sum,  Mary  and  her  eight  brothers  and  sisters  had  a  claim  for  implement  of  the 
provision  against  his  heirs,  executors,  and  successors.  At  her  father's  death,  Mary  was 
in  pupiUarity.  No  tutor  was  appointed  or  acted.  The  eldest  soon  took  up  the  whole 
heritable  estate,  and  it  appears  that  his  mother,  the  widow,  who  had  intromitted  as 
executrix  qua  relict  with  the  moveable  estate,  or  a  portion  of  it^  had  accounted  to  him 
for  it  also,  (see  disposition  and  assignation  by  William  Scott,  pp.  5  and  6).  In  this 
situation,  and  while  Mary  was  still  in  pupiUarity,  the  eldest  son,  after  renouncing  his 
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[895]  The  heiis  reclaimed. 

Pleaded  for  the  heirs ; — 

The  contract  is  poetnaptial,  and  therefore  the  children  have  not  the  same  oneroos 
right  as  if  it  were  executed  hef ore  marriage.  They  most,  therefore,  take  the  right  as 
the  father  or  his  heir  gives  it  The  obligation,  moreover,  is  not  to  pay  a  sum,  but  to 
lay  it  out  and  secure  it ;  and  it  is  not  said  that  this  is  to  be  on  personal  security.  An 
option  is  given  to  the  father  to  invest  it  as  he  thinks  proper.  There  can  be  no  doubt, 
that  if  he  had  lent  out  the  funds  on  heritable  security,  and  taken  the  destination  in 
terms  of  the  contract,  that  this  would  have  been  implement  of  his  obligation,  and  that 
Mary's  share  would  have  been  heritable  in  her.  On  his  death,  without  fulfilling  his 
obligation,  his  heir  implements  it  by  conveying  heritage,  and  it  is  on  the  other  party  to 
show  why  it  should  not  in  that  case  also  be  regulated  by  the  law  of  succession  applicable 
to  that  kind  of  property.  It  is  said  that  this  was  a^tt^  crediti  at  the  father's  death,  and 
moveable,  and  that  its  character  cannot  be  altered  by  any  doings  of  tutors.  There  is  no 
question  here  as  to  whether  the  succession  of  a  minor  can  be  altered  by  an  administrator ; 
and  the  heir-at-law,  in  assigning  an  heritable  bond  to  Mary  Scott,  did  not  change  the 
character  of  her  property.  He  merely  gave  specific  implement  of  the  obligation  incum- 
bent on  him ;  and  if  the  father,  by  assigning  over  these  bonds,  could  have  rendered  the 
right  heritable,  why  should  his  heir  not  have  the  same  power,  seeing  that  he  was  bound 
'*  to  lay  out  and  secure  t "  And  he  had  the  same  option  as  the  father  to  do  so  on  any 
property  he  thought  fit  If  the  son  had  not  implemented,  the  case  would  be  different ; 
the  right  would  be  moveable,  resolving  into  a  claim  of  damages  for  non-implement.  In 
short,  the  case  is  the  same  as  that  of  a  party  abroad  authorising  a  factor  here  to  invest 
his  money  for  him.  If  the  party  die,  his  succession  is  regulated  by  the  nature  of  the 
investments  made  by  the  factor. 

Pleaded  for  the  executors ; — 

There  is  nothing  in  the  fact  of  the  deed  being  postnuptial,  as  this  is  [896]  not  a 
question  against  creditors.  The  father,  too,  has  different  rights  from  any  of  his  descen- 
dants, as  he  is  the  administrator  of  the  children,  and  liferenter  of  the  funds.  He  makes 
an  arrangement  in  the  contract,  whereby,  although  he  imposes  the  obligation  to  pay 

own  ninth  share  and  interest  in  the  provision  of  L.5000  in  favour  of  his  brothers  and 
sisters,  proceeded,  as  in  implement  of  his  father's  obligation  in  regard  to  it,  to  convey 
and  make  over  two  heritable  bonds  (forming  part  of  his  father's  estate,)  the  one  for 
L.2000,  and  the  other  for  L.3000,  and  so  amounting  together  to  L.5000,  to  his  mother 
in  liferent,  and  his  brothers  and  sisters — being  eight  in  number — share  and  share  alike, 
in  fee ;  and  upon  this  disposition  and  assignation,  dated  5th  September  1839,  these 
parties  were  infeft  (5th  October  1839)  for  their  respective  interests.  Mary  Scott 
survived  pupillarity,  and  died  in  minority  in  August  1843,  having  attained,  as  it  was 
stated  at  the  bar,  to  the  age  of  fourteen. 

''  In  this  state  of  matters,  it  is  apprehended  that  the  succession  to  Mary  Scott^  in 
her  share  of  the  provision  of  L.5000,  was  moveable.  At  the  death  of  her  father,  she 
had  simply  9,ju8  crediti^  or  claim  along  with  her  brothers  and  sisters,  for  implement  of 
the  provision,  each  year  for  their  respective  shares.  It  was  a  moveable  claim.  There 
was  no  claim  for  any  specific  heritable  subject,  but  only  a  claim  for  the  L.5000,  which 
their  father  had  bound  himself  to  lay  out  and  secure,  as  set  forth  in  the  postnuptial 
contract,  but  which  he  had  failed  to  do.  She  and  they  were  not  bound  to  take  heritable 
bonds  in  implement  and  extinction  of  the  obligation.  Even  those  who  were  major  were 
not  bound,  although  they  might  be  entitled  to  do  so.  If  a  tutor  had  been  appointed, 
and  he  had  accepted  the  disposition  and  assignation  to  the  two  heritable  bonds  as  in 
implement  of  the  obligation,  that  would  not  have  altered  the  character  of  Mary's  estate 
in  the  question  of  succession  to  her,  had  she  died  in  pupillarity.  Still  less  could  the 
disposition  and  assignation  of  the  heritable  bonds,  and  the  infef tment  thereon,  do  so,  as 
the  case  stands,  where  no  tutor  was  appointed  or  acting.  But  the  matter,  as  it  appears 
to  the  Lord  Ordinary,  is  not  altered  by  the  fact  of  Mary  having  survived  pupillarity ; 
for  it  is  not  alleged  that  any  thing  was  done  by  her  which  amounts  to  an  acceptance  and 
homologation  on  her  part  of  the  conveyance  executed  by  her  brother. 

''  Such  being  the  view  which  the  Lord  Ordinary  takes  of  the  present  competition,  he 
has  preferred  the  next  of  kin  to  the  fund  in  medio^  to  the  extent  of  Mary  Scotf s  share 
or  interest  therein." 
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upon  "  his  heirs,  executors,  and  successors,"  he  limits  the  right  of  election  of  the  security 
expressly  to  himself.  The  general  characteristic  of  the  obligation  is  to  pay  a  money 
provision  to  the  children ;  the  security  is  to  make  it  sure,  but  it  is  not  a  substantive 
provision  itself.  There  is  nothing  like  an  intention  to  make  the  fund  heritable,  for 
power  is  given  to  either  spouse  to  "  bequeath  or  devise  "  it  by  testament,  failing  children ; 
and  if  there  be  no  such  bequest,  "  the  said  sum  "  was  to  descend  "  in  equal  moieties  "  to 
the  nearest  heirs  of  the  spouses.  At  the  father's  death,  the  right  is  treated  as  moveable, 
for  the  narrative  of  the  heir's  assignation  of  the  heritable  bonds  is,  that  there  are  not 
sufficient  executry  funds  to  discharge  the  obligation.  When  he  paid  the  debt,  he  was 
not  entitled  to  say  whether  it  should  be  lent  on  heritage  or  moveables ;  the  factors  or 
tutors  of  the  chUd  were  the  parties  to  settle  this.  The  truth  is,  that  the  heir  and 
mother  acted  as  pro-tutors  for  the  children,  and  it  is  trite  law  that  the  acts  of  such 
parties  will  not  alter  the  succession.^  The  question  as  to  what  would  have  been  the 
result)  had  the  father  laid  out  the  money,  is  not  hujus  loci  and  irrelevant ;  and  the  same 
observation  is  applicable  to  the  case  of  a  person  abroad  remitting  money  to  a  factor  here 
to  invest  for  him.  In  such  a  case,  the  constituent  is  m  juris,  and  the  factor  only  acts 
according  to  the  directions  of  one  able  and  entitled  to  give  them — a  case  totally  different 
from  that  of  minor  children. 

Lord  Prbsidbnt. — I  have  formed  a  clear  opinion  in  favour  of  the  interlocutor.  We 
must,  in  determining  the  case,  be  guided  by  the  contract,  in  regard  to  which  there  is 
nothing  in  the  fact  that  it  is  postnuptial.  Now,  when  we  look  at  it»  we  cannot  find  that 
it  was  the  intention  of  the  pld  gentleman  that  the  money  should  be  laid  out  on  heritable 
security.  The  words  "  lay  out  and  secure,"  do  not  imply  that  the  investment  was  to  be 
on  heritage ;  it  might  have  been  on  moveable  property.  What  then  does  he  give  them  t 
He  gives  them  a  share  or  proportion  of  the  provision.  The  eldest  son  has  his  own  share, 
too.  The  father  dies  without  doing  any  thing  to  fulfil  his  obligation.  What  does  the 
son  then  do  ?  It  appears  that  there  were  not  sufficient  executry  funds  to  pay  the  debt ; 
and  accordingly  the  heir  is  called  on  to  make  it  up  from  the  heritage.  Does  that  imply 
that  he  steps  into  the  father's  shoes,  and  acquires  all  the  discretionary  powers  given  to 
the  latter  ?  It  does  no  such  thing.  He  is  not  a  successor  invested,  either  by  law  or  by 
this  deed,  with  a  control  or  management  such  as  belongs  to  the  father.  Happening  to 
have  heritable  bonds,  he  gives  a  right  to  two  of  them,  in  implement  of  this  obligation, 
to  be  liferentefl  and  divided  in  terms  of  the  contract.  That  this  operation  is  to  alter 
the  succession  to  the  moveable  jus  crediti,  competent  to  the  [897]  child,  I  can  find  no 
warrant  for  in  any  rule  of  law.  No  such  acts  by  managers,  tutors,  or  curators,  can  have 
such  effects.  By  the  contract  the  right  was  clearly  moveable,  as  there  is  not  one  word 
from  beginning  to  end  that  indicates  heritable  security.  On  the  contrary,  the  power 
given  to  devise  and  bequeath,  implies  that  the  fund  was  to  be  moveable;  and  it  would 
be  strange  indeed  if  the  rights  of  the  child  could  be  altered  or  modified  by  the  opera- 
tions of  parties  who  had  no  right  to  interfere. 

LoBD  Maoksnzib. — This  is  only  a  common  obligation  to  lay  out  a  sum  of  money. 
Wherever  there  is  an  obligation  to  *'  secure,"  the  father  may,  no  doubt,  take  heritable 
security,  because  there  is  a  personal  security  along  with  it.  There  is,  however,  in  the 
contract,  no  contemplation  of  heritable  security.  During  the  father's  life,  there  was 
vested  in  the  child  a  moveable  right ;  and  it  admits  of  considerable  doubt,  whether, 
though  the  father  had  taken  heritable  security,  it  would  have  been  heritable  as  to  the 
succession  of  the  child.  But  I  will  not  enter  upon  that^  as  it  is  not  necessary  for  the 
decision  of  this  case.  The  father  dies  vrithout  doing  this ;  but  the  son  could  not  then 
come  in  his  place,  as  the  father  had  a  right  of  dividing  the  money  in  any  way  he  pleased. 
The  son  did  not  succeed  to  that ;  it  was  a  thing  to  be  done  during  the  Other's  Hfe.  The 
meaning  of  "  heirs,  executors,  and  successors "  in  the  contract,  is,  that  they  are  to  be 
answerable  in  the  obligation ;  and  that  the  son  was  bound  to  pay  the  value  on  his  death. 
The  debt  at  that  time  was  plainly  moveable.  Though  there  was  a  right  of  election 
competent  to  the  father  to  ]b,j  out  the  money,  "  in  any  way  that  to  him  may  seem 
expedient)"  yet  the  right  was  moveable.  There  is  no  law  to  make  a  fund  heritable, 
because  a  person  has  an  election  to  lay  it  out  on  heritage  or  moveables ;  and  if  the  party 
make  the  election  on  heritage,  it  does  not  necessarily  follow  that  this  affects  the  sucoea- 

^  Kennedy  v,  Kennedy,  November  17,  1843. 
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sion.  A  real  security  might  be  taken^  and  yet  the  succeadon  be  kept  up  in  the  same 
line ;  bat  the  Coart  have  always  held,  that  the  acts  of  manageis  and  administrators  have 
no  efifect  on  the  saccession,  unless,  indeed,  you  can  show  that  the  right  was  not  vested. 
On  the  whole,  I  am  clearly  in  favour  of  the  interlocutor. 

LoBD  FuLLBRTON. — I  am  of  the  same  opinion.  It  is  needless  to  enquire  into  the 
possible  effect,  on  the  succession  of  the  child,  of  the  actual  investment  of  the  money  by 
the  father  in  a  particular  way.  No  such  investment  was  made.  All  we  see  here  is, 
that  there  was  a  clear  obligation  on  the  father  to  lay  out  a  sum  of  money,  which  he  did 
not  implement  before  he  died.  This  obligation  is  personal,  so  far  as  re^kids  the  succes- 
sion of  the  person  to  whom  it  was  contracted.  Suppose  A.  bound  himself  to  lay  out  a 
sum  of  money  in  favour  of  B.  a  minor,  who  died  before  any  thing  was  done,  it  is  K's 
executor  who  would  have  the  right  to  prosecute  for  implement  What  would  be  the 
proper  fulfilment  of  the  obligation  is  another  thing,  and  is  not  here  in  question.  It  was 
admitted  in  argument,  that  the  executor  here  would  be  the  party  to  proeecute  for 
implement,  supposing  no  investment  had  been  made,  and  no  assignation  of  the  bonds 
had  been  granted.  That  seems  to  me  to  solve  the  question ;  for  as  no  investment  took 
place  at  the  father's  death,  nothing  done  thereafter  by  tutors  or  pro-tutors,  still  less  by 
the  debtor  in  the  obligation,  can  change  the  succession  of  the  child. 

LoBD  Jbffrbt. — ^I  am  entirely  of  the  same  opinion.  We  have  allowed  the  heir  to 
assume,  for  the  sake  of  argument,  that  if  the  father  had  secured  the  money  over  heritage, 
that  would  have  affected  the  succession  of  a  child  dying.  All  we  [896]  have  done, 
however,  is  to  allow  him  to  assume  it ;  for  we  are  all  rather  disposed  to  say  that  it  is  a 
point  of  great  doubt ;  and  I  do  not  intend  to  proceed  upon  it^  as  there  is  sufficient  to 
determine  this  case  without  it  The  obligation  in  the  contract  is  quite  general,  to  lay 
out  a  sum  of  money  for  behoof  of  the  children,  and  the  right  so  confen«d  on  them  is 
just  a  right  to  a  moveable  subject.  It  is  quite  plain  that  the  power  to  affect  the 
succession  of  the  child  was  personal  to  the  father,  as  the  source  from  whom  the  property 
came.  He  inserted  in  his  deed  any  thing  he  pleased  in  favour  of  himself ;  but  ^e  mere 
fact  of  the  heir  being  bound  to  pay,  does  not  entitle  him  to  cut  and  carve  as  the  fether 
could.  The  point  therefore  is,  what  is  the  nature  of  the  daim  in  the  child  f  It  is  a 
right  to  share.  No  one  doubts  that  that  is  a  personal  right  Great  confusion,  more- 
over, is  caused  by  insisting  that  there  is  an  inculpation  on  the  heir  if  he  did  not  take 
heritable  security.  The  mode  in  which  he  fulfilled  his  obligation  is  certainly  by  haniling 
over  a  bond ;  but  there  is  nothing  wrong  in  handing  over  the  one  security  or  the  other. 
Suppose  he  had  done  nothing — ^it  would  have  been  the  executor  of  the  child  deceasing 
who  would  sue  for  her  right;  and  the  executor's  right  must  be  maintained  though 
heritable  security  was  got  in  payment 

The  Court  adhered. 
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The  Rev.  Archibald  Livingstx>nk,  Pursuer. — Inglis — J.  A,  Wood. 

The  Presbytery  of  Hamilton,  Defenders. — E,  BeU — Moncreiff, 

Jurisdiction — Judge — Bona  Fides — Holden  and  Repute — Church — Presbytery, — The 
jucKcial  proceedings  of  a  Presbytery,  carried  through  at  a  time  when  various  persons 
sat  and  voted  as  members  who  had  no  right  to  do  so, — held  valid,  in  respect  that  the 
persons  so  acting  without  right,  were  held  and  reputed  members  of  courts  acted  in 
bona  fide,  had  a  colourable  title,  and  that  the  constitution  of  the  court  was  not 
challenged  till  after  the  proceedings  complained  of  (which  had  not  gone  the  lengUi  of 
final  judgment)  were  carried  through. 

The  question  at  issue  in  this  case  related  to  the  validity  of  certain  proceedings  of  the 
Presbytery  of  Hamilton,  carried  through  by  that  court,  at  a  time  when  a  number  of 
persons  sat  as  members  who  had  no  right  to  do  so. 

The  Bev.  Archibald  Livingstone,  minister  of  the  parish  of  Cambusnethan,  in  the 
Presbytery  of  Hamilton,  was,  in  the  year  1839,  served  with  a  libel  at  the  instance  of 
the  Presbytery  of  Hamilton,  changing  him  with  several  acts  of  theft    Mr.  Livingstone 
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appeased,  and  lodged  objections  to  the  regularity  of  the  citation ;  bnt  he  did  not  state 
any  plea,  to  the  effect  that  the  Presbytery  was  improperly  constituted.  The  Presby- 
[889]  -tery  sustained  the  citation,  and  Mr.  Livingstone  pleaded  to  the  relevancy  of  the 
libel,  and  carried  the  sentence  of  the  Presbytery,  finding  the  libel  relevant^  by  appeal, 
to  tjie  General  Assembly  in  the  year  1840.  The  General  Assembly  affirmed  the 
sentence  of  the  Presbytery,  found  the  libel  relevant,  and  remitted  to  the  Presbytery  to 
proceed  in  the  cause.  The  Presbytery  accordingly  proceeded  to  lead  a  proof  in  support 
of  the  charge,  and  proof  was  also  led  by  Mr.  Livingstone  in  defence.  The  proof  having 
been  closed,  the  Presbytery,  on  29th  October  1840,  pronounced  a  judgment,  whereby 
they  unanimously  found  Mr.  Livingstone  guilty  of  certain  of  the  charges  of  theft 
libelled.  This  judgment  he  appealed  to  the  Synod  of  Glasgow  and  Ayr,  which  court 
(with  the  exception,  of  one  charge)  dismissed  the  appeal,  and  affirmed  the  sentence. 
This  judgment  of  the  Synod  was  allowed  to  become  final. 

Up  to  this  time  Mr.  Livingstone  had  stated  no  objection  to  the  constitution  of  the 
Presbytery  or  the  Synod. 

In  1834  the  General  Assembly  had  passed  an  act,  whereby  they  enacted  and  declared, 
that  ministers  of  chapels  of  ease  shall  be  constituent  members  of  Presbyteries  and 
Synods,  and  be  eligible  to  sit  in  the  Greneral  Assembly,  and  have  equal  powers  with 
parish  ministers.  In  accordance  with  this  act,  the  Presbytery  of  Hamilton  admitted, 
as  members  of  their  court,  ten  ministers  of  chapels  of  ease  within  their  bounds ;  and 
the  libel  served  upon  Mr.  Livingstone  bore  to  proceed  at  the  instance  of  these  ministers, 
along  with  the  other  ministers  of  the  Presbytery,  fourteen  in  number,  being  ministers 
of  parishes.  The  libel  was  signed  by  the  Bev.  B.  Bloomfield,  one  of  the  ministers  of  a 
chapel  of  ease,  as  moderator  of  the  Presbytery.  At  the  subsequent  meeting  on  the 
29th  October  1840,  when  the  Presbytery  pronounced  judgment  on  the  import  of  the 
proof,  there  were  ten  ministers  of  chapels  of  ease  present,  who,  along  with  the  other 
members  of. the  Presbytery,  concurred  in  the  unanimous  deliverance  finding  Mr. 
Livingstone  guilty  as  above  stated. 

Before  the  Presbytery  could  proceed  to  pronounce  sentence  on  the  deliverance 
finding  Mr.  Livingstone  guilty,  he,  on  27th  May  1841,  presented  a  note  of  suspension 
and  interdict,  directed  both  against  the  Presbytery  and  the  moderator  and  clerks  of 
the  General  Assembly,  and  praying  for  suspension  of  the  whole  proceedings,  and  for 
interdict  against  the  Presbytery  pronouncing  sentence  of  deposition,  in  respect  of  the 
deliverance  of  29th  October  1840. 

Lord  Ivory,  Ordinary,  reported  the  application  ex  parte  to  the  First  Division. 
Answers  were  ordered,  and  the  question  of  interdict  was  reserved ;  but  in  respect  no 
answers  were  given  in,  the  Lord  Ordinary  passed  the  note,  and  granted  the  inteidict. 

Thereafter  Mr.  Livingstone  raised  an  action  of  declarator  and  reduction,  for  the 
purpose  of  having  the  whole  proceedings  against  him  set  aside.  This  action  was  con- 
joined with  the  suspension.  Defences  were  lodged  by  the  Presbytery,  including  not 
only  parish  ministers,  but  also  [900]  the  ministers  of  chapels  of  ease,  who  had  been 
admitted  as  members.  These  latter  were  ultimately  allowed  to  withdraw  from  the  pro- 
cess, and  the  defence  was  insisted  in  only  by  the  legal  Presbytery,  consisting  solely  of 
paiiish  ministers.^ 

Before  the  case  came  to  be  advised,  the  judgment  of  the  Court  had  been  pronounced 
in  the  case  of  Stewarton,'  finding  the  Act  of  Assembly  of  1834  to  be  illegal — that  the 
General  Assembly  was  not  entitled  to  erect  or  divide  parishes  quoad  sacra  of  its  own 
authority ;  and  that  ministers  of  chapels  of  ease,  in  virtue  of  such  authority  merely, 
could  not  act  as  members  of  Presbytery.  This,  therefore,  raised  for  decision  the  general 
question,  whether  the  judgment  of  a  Court  (in  the  circumstances  of  this  case,)  partly 
composed  of  persons  who  were  not  members,  was  valid. 

Notwithstanding  the  interdict^  the  Presbytery  pronounced  sentence  of  deposition 
against  Mr.  Livingstone,  but  this  was  not  part  of  the  proceedings  complained  of  in  this 
action. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — *'  Finds  that  the  judg- 
ment of  the  Presbytery  of  Hamilton  in  1840,  which  the  pursuer  now  seeks  to  have  sus- 

^  See  Livingstone  v.  Clason,  March  1,  1845,  (anie^  Vol.  VIL  p.  554). 
'  Cunninghams  and  others  v.  Presbytery  of  Irvine,  Jan.  20,  1843,  laniSf  Vol.  V. 
p.  427). 
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pended  and  reduced,  proceeded  on  a  libel  raised  before  the  Presbytery  in  1840,  charging 
the  pursuer  with  very  grave  offences :  Finds  that  the  charges  thus  preferred  against  the 
pursuer  were  prosecuted  solely  as  ecclesiastical  delicts,  and  the  libel  concluded  against 
the  pursuer  only  for  such  censure  and  punishment  as  an  ecclesiastical  court  could  inflict : 
Finds  that  the  said  Presbytery,  as  the  only  local  ecclesiastical  court  acting  in  the  district 
for  the  time,  entertained  the  case  and  sustained  the  libel — and  the  pursuer,  without 
objecting  to  the  court,  or  to  any  of  the  members  thereof,  joined  issue  on  the  merits 
before  the  Presbytery — and,  after  a  long  probation,  and  much  discussion  on  the  proof, 
he  was,  in  October  1840,  found  guilty  by  the  said  Presbytery,  unanimously,  of  a  large 
portion  of  the  offences  charged  against  him  :  Finds  that  the  said  Presbytery  of  Hamilton, 
both  at  the  date  of  the  said  libel  and  sentence,  was  composed  in  part  of  ministers  of 
chapels  and  of  churches,  having  a  certain  territory  annexed  to  them  quoad  sacra^  who 
had  been  admitted  members  of  Presbytery,  and  of  the  other  church  courts,  in  terms  of 
the  authority  of  the  General  Assembly  of  the  church :  Finds  that  neither  the  pursuer 
nor  any  other  party  stated  the  objection  now  urged  to  the  constitution  of  the  Presbytery 
till  May  1841,  when  the  pursuer,  after  judgment  of  conviction  had  passed  against  him, 
as  aforesaid,  presented  the  note  of  suspension  now  in  dependence :  Finds  that  nothing 
relevant  is  averred  by  the  pursuer  to  show,  that  the  Presbytery  of  Hamilton,  as  consti- 
tuted in  1840  and  1841,  did  not  act  in  bona  fide  and  legitimately  throughout  the  pro- 
ceedings which  took  place  against  [901]  him,  or  that  he  is  now  entitled  to  object  to  the 
jurisdiction  and  proceedings  of  the  Presbytery,  as  constituted  when  he  pleaded  before 
them :  Therefore,  in  the  suspension,  repels  the  reasons  of  suspension :  Finds  the  letters 
orderly  proceeded,  and  decerns ;  and  in  the  reduction  finds  the  proceedings  incompetent 
and  irrelevant"  ^ 

1  («|^oTB. — The  suspender,  late  minister  of  the  parish  of  Cambusnethan,  brings 
under  review  of  this  civil  Court,  a  sentence  of  the  Presbytery  of  Hamilton  in  1840,  pro- 
nounced on  a  regular  libel  and  after  a  full  proof,  convicting  him  of  certain  heinous 
offences,  inferring  his  deposition  from  the  sacred  office  of  the  ministry.  This  decree  is 
not,  and  cannot  be,  competently  brought  under  review  of  this  Court  on  its  merits,  as 
we  have  no  jurisdiction  in  proper  ecclesiastical  causes ;  but  it  is  complained  of  solely  on 
the  ground,  that  the  Presbytery,  at  the  date  of  the  sentence,  and  of  the  libel  on  which 
it  proceeded,  was  composed  in  part  of  the  ministers  of  quoad  sacra  parishes,  who,  it  is  said, 
were  allowed  to  sit  and  vote  as  members  on  the  pursuer's  trial,  while  the  le^  title  of 
such  parties  to  act  in  that  capacity  has  been  since  declared  incompetent  in  the  case  of 
Stewarton,  decided  by  this  Court  in  1843.  The  pursuer  maintains,  that  it  follows 
necessarily  from  that  decision,  that  the  sentence  of  the  Presbytery  in  his  case  was  null 
and  void,  as  flowing  a  nonjudice^  and  that  this  Court,  with  reference  to  the  benefice  and 
temporalities  of  the  office,  is  bound  to  set  it  aside. 

"It  is  obvious  that  this  plea  leads  to  serious  and  extensive  consequences.  If  it 
were  sustained,  it  would  follow  that  there  would  not  be  an  act  of  the  Church  courts,  in 
the  ordinary  course  of  their  administrative  and  judicial  powers,  for  a  series  of  years, 
which  would  not  fall  to  the  ground.  The  proceedings  of  every  Church  courts  from 
Presbyteries  to  the  General  Assembly,  (including  lioenses,  inductions,  translations, 
sentences  of  ecclesiastical  discipline,  and  the  like,)  in  which  quoad  sacra  ministers  took 
a  part,  between  1834,  when  the  General  Assembly  first  admitted  ministers  of  this  class 
as  members  of  Presbytery,  till  the  secession  of  the  dissentient  members  in  1843,  would 
fall  to  be  set  aside  and  annulled  by  the  civil  Court  The  Lord  Ordinary  has  rejected 
this  plea  generally  on  the  grounds  set  forth  in  the  interlocutor,  which,  it  is  supposed, 
require  little  illustration. 

*'  I.  He  conceives  it  to  be  a  point  admitting  of  no  denial  in  the  law  and  constitution 
of  this  country,  that  the  proceedings  of  judicial  and  corporate  bodies,  within  the 
ordinary  and  competent  sphere  of  their  duties,  are  in  general  not  subject  to  question 
merely  because  certain  members  concurred  in  the  official  act  whose  title  has  been  after- 
wards challenged  and  set  aside.  This  is  in  some  degree  unavoidable  in  the  business  of 
every  corporate  body.  The  electors  of  public  functionaries,  or  the  patrons  or  other 
constituents  of  corporations  and  magistrates,  may  be  mistaken  in  the  act  or  mode  of 
nomination,  and,  when  they  are  so,  &e  nomination  is  reduced,  or  the  election  declared 
void,  by  the  competent  tribunals ;  but  the  ministerial  and  judicial  acts  of  the  ostensible 
office-bearers,  within  the  scope  of  their  authority,  have  uniformly  been  upheld  and  sup- 
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[902]  Mr.  Livingstone  reclaimed  and  pleaded ; — 1.  The  case  of  Stewarton  settles, 
that  the  proceedings  here  were  instituted  by  a  body  who  repre-  [903]  -sented  themselves 
as  the  l4esbytery,  while,  in  fact,  ten  of  them  were  not  members,  and  had  usurped  a 
character  to  which  they  had  no  right.     Now  the  proceedings  of  the  Presbytery  were  of 

ported  as  unchallengeable.  Thus,  in  Parliament  itself,  there  are  probably,  on  each 
general  election,  from  thirty  to  forty  members  of  the  House  of  Commons  returned  in 
the  first  instance,  who  are  idNierwards  found  to  have  been  chosen  by  unqualified  electors, 
or  to  be  otherwise  ineligible — yet  it  has  never  been  supposed  that  the  resolutions  or 
acts  of  the  House,  though  sometimes  carried  by  the  very  members  afterwards  found 
incapable  to  sit,  were  liable  to  any  exception.  In  like  manner,  it  happened  every  year 
under  the  old  burgal  system  in  Scotland,  that  individuals  were  elected  magistrates  of 
burghs  by  parties  without  a  good  title,  or  under  proceedings  afterwards  found  to  render 
the  whole  election  void ;  but  the  judicial  acts  of  magistrates  so  ineffectually  elected,  in 
courts  of  police,  and  in  many  other  necessary  duties,  when  exercised  necessarily,  and  in 
honafide^  during  the  time  they  held  office,  have  never  been  found  invalid,  nor  sufficient 
to  involve  the  ostensible  magistrate  in  responsibility,  as  for  illegal  acts. 

"  In  the  case  just  put,  the  judicial  and  administrative  acts  are  supposed  to  have  been 
exercised  solely  by  a  disqualified  functionary;  but  here  it  is  not  alleged,  that  the 
sentences  complained  of  flowed  exclusively  from  the  objectionable  members  of  Presbytery, 
or  even  that  they  essentially  influenced  the  decision.  These  reverend  persons  had,  no 
doubt,  been  assumed  without  complaint  as  members  of  Presbytery,  under  the  law  of 
their  ecclesiastical  superiors ;  but  the  sentence  now  under  review  was  pronounced  by  the 
unanimous  voice  of  the  Presbytery,  as  constituted  at  the  time,  and  for  years  before — 
comprehending  the  ancient  and  undisputed  members  of  that  reverend  body,  as  well  as 
those  more  recently  admitted. 

"  It  is  of  great  importance  also  in  this  question,  to  recollect  that  the  Presbytery,  as 
constituted  in  1840  and  1841,  was  the  only  existing  ecclesiastical  court  to  which  those 
interested  in  establishing  the  pursuer's  alleged  delinquencies  could  then  apply  for  redress, 
and  for  removal  of  the  party  accused,  if  he  was  guilty ;  and  it  would,  it  is  thought,  be 
contrary  to  all  principle,  as  well  as  precedent^  to  hold  the  Presbytery,  so  long  as  its 
constitution  was  not  regularly  challenged,  to  be  incompetent  to  the  discharge  of  the 
ordinary  duties  of  ecclesiastical  discipline  and  police.  Were  a  contrary  rule  established, 
a  civil  magistrate,  whose  title  was  under  challenge,  although  the  only  party  exercising 
jurisdiction  in  the  district  for  the  time,  would  be  unable  to  protect  the  community 
against  breaches  of  police,  while  there  is  no  other  local  authority  to  afford  redress.  The 
law,  it  is  thought,  has  never  been  so  interpreted  and  understood. 

"  n.  While  the  preceding  doctrine  is  hardly  controverted  in  the  abstract,  by  the 
pursuer,  he  endeavours  to  support  his  plea  in  this  particular  case  by  denying  the  bona 
fides  and  public  repute  of  the  church  courts  before  whom  his  case  depended  in  1840  and 
1841 ;  and  he  refers  to  the  protests  of  dissentient  members  against  the  law  of  the  church, 
which  admitted  qtioad  sacra  ministers  to  the  station  of  parochial  ministers  and  presbyters, 
as  proving  that  their  legal  title  was  not  universally  recognised.  But  it  is  difficult  to 
figure  a  case  in  which  general  repute  and  bona  fides  can  be  more  justly  claimed  by  public 
functionaries  than  by  church  courts  acting  tiU  1843,  under  the  law  of  the  General 
Assembly  of  1834.  The  whole  ecclesiastical  proceedings  of  Scotland  were  conducted 
for  years  by  church  courts  constituted  according  to  that  law,  without  any  competent 
challenge  being  brought  against  any  presbytery.  For  seven  years  after  1834,  a  period 
in  most  instances  sufficient  to  found  a  possessory  judgment  in  our  law,  the  new  parishes 
created  by  authority  of  the  General  Assembly  were  not  objected  to  in  any  Presbytery. 
No  doubt,  the  suspension  in  the  case  of  ^Stewarton  was  presented  in  1841,  and  it  became 
the  subject  of  deliberation  in  this  Court  in  1843;  but  although  it  was  found  that  a 
minority  of  the  Judges  of  this  Court  thought  the  erection  of  new  parishes  by  a  law  of 
the  church  was  ultra  vires  of  the  venerable  Assembly,  it  is  equally  certain  that  five 
Judges  out  of  thirteen  in  the  Supreme  Civil  Court  considered  the  objection  to  the 
church  law  of  1834  as  not  maintainable.  To  assimilate  the  case  of  Presbyteries  acting 
under  a  law  thus  interpreted,  by  so  many  Judges  of  experience  and  weight,  as  equivalent 
to  a  court  composed  in  part  of  a  group  of  bystanders,  collected  at  random  from  the 
streets,  is  an  extravagant  abuse  of  illustration,  totally  inapplicable  to  the  present  case. 

"  It  is  notorious,  that  the  case  of  Stewarton  was  tried  by  suspension,  and  not  by 
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a  criminal  natare,  and  their  powers  in  this  matter  are  deriyable  solely  from  the  statute 
1592,  c.  117.  It  is  an  undoubted  principle,  that  such  statutory  powers  and  jurisdiction 
must  be  stricUy  complied  with,  which  was  not  the  case  here,  inasmuch  as  jurisdiction 
was  exercised  by  a  body  on  whom  jurisdiction  was  never  conferred.  If  a  court  properly 
constituted  pronounce  judgments  in  matters  beyond  its  jurisdiction,  these  judgments  are 
null,  and  the  same  rule  must  apply  to  a  case  where  a  party  usurps  unwarrantably  the 
judicial  character  and  functions.^  2.  The  libel  served  upon  the  pursuer  is  inept,  seeing 
that  it  must  be  signed  by  the  moderator,'  and  in  this  case  it  was  not  signed  by  any 
legal  moderator, — Mr.  Bloomfield  being  minister  of  a  chapel  of  ease.  The  whole  subse- 
quent proceedings  are  therefore  inept,  on  the  principle  of  Gumming  v,  Munro.'  This  is 
an  objection  which  may  be  competently  given  effect  to  by  the  Supreme  Civil  Court, 
seeing  diat  that  court  has  inherent  jurisdiction  over  all  others,  to  control  their  proceed- 
ings when  they  have  exceeded  their  power,  although  any  review  on  the  merits  be 
excluded.'  The  defenders  can  derive  no  benefit  from  [904]  the  fact,  that  the  minority 
of  the  Presbytery  were  legal  members,  seeing  that  it  is  impossible  to  ascertain  by  whose 
influence  the  judgment  was  brought  about,  and  the  question  is  not  one  which  can  be 
determined  by  the  mere  calculation  of  votes.  Through  the  influence  and  talents  of  one 
individual  the  deliberations  of  the  others  may  be  guided,  and  his  presence  must  vitiate 
the  proceedings  as  much  as  if  the  objection  extended  to  every  member.^  4.  The  argu- 
ment derivable  from  the  alleged  bona  fides  of  the  ministers  who  unwarrantably  acted  as 
members  of  Presbytery,  cannot  be  given  effect  to,  as  it  would  be  of  a  curious  state  of 

reduction  or  declarator.  Had  an  action  with  declaratory  conclusions  of  nullity,  as  to  the 
whole  previous  proceedings  of  the  Presbytery,  been  brought^  it  is  the  clear  impression 
of  the  Lord  Ordinary  that  the  Court  would  have  found  unanimously  that  the  acts  and 
deeds  of  the  Presbytery,  in  the  ordinary  exercise  of  their  judicial  and  ministerial  powers, 
were  not  invalid  (notwithstanding  the  erroneous  view  of  t^e  Supreme  Ecclesiastic^  Court 
as  to  their  powers  to  create  new  parishes)  anterior  to  the  date  of  the  decree  of  declarator. 
That  would  have  saved  the  proceedings  in  the  Presbytery  of  Irvine  down  till  1843.  But 
no  reduction  or  declarator  was  raised  against  the  defenders,  the  Presbytery  of  Hamilton, 
till  the  pursuer  intimated  his  note  of  suspension  in  May  1841,  after  conviction. 

'*  Admitting,  therefore,  that  there  must  be,  in  cases  of  this  description,  a  fair  and 
ostensible  title  in  the  Court)  and  bona  fides  in  the  proceedings,  to  support  their  judicial 
acts,  the  pursuer  has  failed  to  show,  to  the  Lord  Ordinary's  satis^tion,  that  the 
sentence  under  reduction  is  impeachable  on  either  of  these  grounds. 

**  Finally,  the  fact  averred  by  the  defenders,  and  virtually  admitted  by  the  pursuer, 
strongly  bars  him,  in  justice  and  in  law,  from  insisting  in  the  plea  now  urged  by  him. 
He  knew  well  the  ground  of  objection  to  the  quoad  saera  ministers  sitting  in  Presbytery, 
if  he  chose  to  urge  it.  But  he  declined  to  state  any  such  plea.  He  joined  issue  on  the 
merits,  and  took  his  chance  of  acquittal,  which,  beyond  all  ^doubt,  would  have  been 
available  to  him,  if  such  a  judgment  had  been  pronounced.  There  cannot^  therefore,  be 
a  more  fit  case  than  the  present  for  the  application  of  the  trite  maxim,  *  Primus  actus 
*  judieU  estjudicis  approbatorius* 

*'  It  is  only  necessary  further  to  observe,  that  a  statement  is  made  in  the  record  for 
the  pursuer,  that  the  General  Assembly,  in  May  1842,  deposed  the  pursuer,  upon  the 
sentence  under  reduction,  in  violation  of  a  subsisting  interdict  of  this  Courts  as  the 
suspension  presented  in  1841  (but  not  the  reduction)  was  directed  against  the  (General 
Assembly  as  well  as  the  Presbytery.  But  no  complaint  of  the  alleged  breach  of 
interdict  was  made  at  the  time  it  took  place ;  and,  indeed,  the  General  Assembly  never 
made  any  appearance  in  this  process.  In  these  circumstances,  a  complaint  for  breach 
of  interdict  can  hardly  be  entertained  now,  at  the  distance  of  years,  when  the  whole 
application  for  suspension  is  found  to  have  been  incompetent  and  groundless." 

1  Gumming  t;.  Munro,  19th  November  1833,  (12  S.  61). 

«  Hill's  Practice,  p.  51. 

s  Brown  v.  Heritors  of  Eilberry,  Feb.  1,  1825,  (3  S.  334)  ;  Boss  v,  Findlater,  March 
2  1826,  (4  S.  522) ;  Home  v.  Henderson,  May  24,  1825,  (4  S.  31);  Smith  and  Taskar 
v\  Robertson,  June  27,  1827,  (5  S.  788);  Craig  v.  McColm,  May  16,  1801,  Hume,  p. 
523 ;  Penman  v.  Watt,  Nov.  26,  1845  ;  2  Broun's  Just.  Rep.  p.  580  and  586. 

^  Russell  V.  Lang,  June  1,  1844,  (2  Broun,  211);  Wilson  t;.  Morrison,  June  15, 
1844,  (2  Broun,  231). 
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the  law,  if  the  inteiests  of  the  public  were  to  be  sacrificed  to  the  ammus  of  the  jndge, 
who  admittedly  had  been  acting  in  the  judicial  capacity  without  a  title.  Further,  the 
defenders  did  not  act  in  bona  fide;  the  act  of  Assembly  under  which  they  sat  as 
members  was  declared  illegal,  at  the  time  it  was  passed,  by  persons  qualified  to  pro- 
nounce an  opinion,  and  a  protest  against  its  legality  was  recorded  by  an  influential 
minority  of  the  General  Assembly.  Thus  the  defenders  knew  that  their  title  was  ques- 
tioned, and  they  have  no  ground  therefore  for  pleading  bona  fides,  6.  On  the  same 
grounds,  the  Presbytery,  composed  of  the  mixed  body  of  parish  ministers  and  ministers 
of  chapels  of  ease,  were  neyer  holden  and  reputed  as  the  true  and  legal  Presbytery  of 
Hamilton ;  and  even  though  they  were,  there  is  a  distinction  between  their  case  and 
those  decisions  of  the  Courts,  which  have  sustained  the  executions  of  messengers 
deprived  of  their  offices,  and  acts  of  notaries,  though  superseded  and  deprived,  if  still 
habit  and  repute  messengers  and  notaries.  The  interest  of  the  public  requires  that  the 
proceedings  of  these  officers  should  be  upheld;  but  the  same  reason  derivable  from 
general  convenience  is  inapplicable  to  a  case  like  this,  where  the  proceeding  is  criminal, 
where  the  Presbytery  were  not  employed  by  the  public,  and  where  they  are  pleading  the 
legality  of  their  own  unwarrantable  acts.  Furldier,  the  rule  applicable  to  notaries  and 
messengers  has  never  been  applied  to  Judges,  and  there  is  no  authority  for  so  doing, 
except  an  unsupported  didum  of  Lord  Stair.  6.  In  order  to  give  this  argument, 
derivable  from  holden  and  reputed,  any  efiect^  it  is  necessary  to  show  that  the  defenders 
were,  de  faetOf  exercising  the  office.^  But  they  could  not  do  so,  seeing  that  by  law 
the  Presbytery  of  Hamilton  was  limited  to  fourteen  members.  7.  With  regard  to  the 
plea,  that  the  pursuer  acquiesced  in  the  jurisdiction,  by  not  objecting  to  the  constitution  of 
the  court,  it  is  maintained  that  no  acquiescence  or  homologation  by  him  could  warrant 
the  sentence  pronounced.  No  acquiescence  of  a  party  can  confer  jurisdiction  on  a  court 
which  had  it  not,  apart  from  such  acquiescence.^ 

[90q  Pleaded  for  the  Presbytery,— 

1.  This  is  not  a  criminal  proceeding,  but  one  carried  through  in  the  regular  course 
of  ecclesiastical  discipline ;  and  one,  therefore,  so  far  as  regards  the  forms  of  process, 
with  which  the  civil  court  can  no  more  interfere  than  they  can  with  a  conviction  for 
heresy.  As  to  the  alleged  defective  citation,  this  was  only  competent  to  be  pleaded 
before  the  Church  court,  and  if  they  thought  fit  to  sustain  a  defective  libel,  there  is  no 
remedy  for  it  in  this  Court.  The  question  is,  not  whether  the  libel  be  a  good  libel, 
but  whether  the  court  be  a  competent  court.  There  is  no  analogy  here  to  cases  of  juris- 
diction, in  matters  not  ecclesiastical,  conferred  on  presbyteries  by  statutes,  such  as  the 
Schoolmasters'  Act ;  and  the  decisions  cited  on  the  other  side  referred  to  cases  of  this 
kind.  There  is  no  instance  of  the  Court  of  Session,  reviewing  the  proceedings  of  the 
Church  Courts,  on  points  of  process,  in  cases  properly  ecclesiasticaL  Cumming  v,  Munro 
was  an  ordinary  civil  action,  where  the  civil  court  could  look,  not  only  to  the  compe- 
tency, but  to  ike  whole  merits  of  the  case.  2.  On  the  general  question,  public  acts 
done  by  a  party,  de/ado^  in  the  exercise  of  the  function  of  a  judge,  or  public  officer, 
although  not  de  jure  entitled  to  these  functions,  are  valid,  he  being  reputed  judge  or 
officer,  and  bona  fide  deciding  or  acting  as  such.  This  is  a  doctrine  derived  from  manifest 
considerations  of  public  utility,  and  is  supported  by  a  long  train  of  authorities.  It  is 
sanctioned  by  the  Boman  law  in  a  noted  case,  where  Barbarius  Phillippus,  a  Boman 
slave,  had  been,  in  ignorance  of  his  condition,  elected  PrsBtor,  contrary  to  the  fundamental 
laws  of  the  Boman  Bepublic,  and  yet  his  decisions  as  Judge  were  upheld,  on  the  ground 
of  general  expediency  and  public  policy.^  The  doctrine  is  also  expressly  laid  down  by 
Lord  Stair,  with  reference  to  the  case  of  a  Judge,^  and  the  principle  regulated  all  those 
decisions  which  sustained  the  acts  of  deprived  notaries  who  were  holden  and  reputed 
notaries.'^    In  various  English  cases,  a  similar  principle  of  public  expediency  has  led  to 

^  Dicta  in  Forrest  v.  Harvey,  April  25,  1845,  (4  Bell's  Appeals,  197). 

>  Cumming  v.  Munro,  eupra ;  Forrest  v.  Harvey,  eupra ;  Smith  and  Taskar  v. 
Bobertson,  Jan.  27,  1827 ;  Millar  v.  M*Callum,  Nov.  14,  1840,  (3  D.  65) ;  Penman  v. 
Watt,  stqna. 

s  Dig.  I.,  14,  2,  with  SchoL  Qothofred 

*  Stair,  IV.,  42,  12. 

^  Stewart  v.  Hay,  (M.  3092);  Lamont  v.  Lamont,  (M.  3096);  Cunningham  v, 
Semple,  (M.  3091);  Douglas,  <M.  3092). 
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the  adoption  of  the  same  rnle.^  It  is  susceptible  of  a  variety  of  illustratioiis  in  regard 
to  unquestioned  cases.  Thus  it  is  acknowledged  as  the  common  law,  that  the  acts  of  a 
king  de  facto  are  valid,  although  his  title  be  that  of  a  usurper.  The  judicial  deliverance 
of  a  peer  would  be  upheld,  though  his  title  to  the  peerage  should  be  afterwards  avoided. 
Under  the  former  system  of  buigh  elections,  it  often  happened  that  a  town-council 
possessed  for  years  the  function  of  the  magistracy,  and  yet  their  title  might  be  ultimately 
[906]  annulled.  In  such  a  case  it  was  never  doubted  that  their  acts,  while  de  facto  in 
office,  were  as  valid  as  if  they  had  had  an  unimpeachable  title  from  the  beginning ;  and 
it  was  so  decided  in  regard  to  the  Town-Council  of  Culross.  3.  As  to  the  statement 
that  the  defenders  were  in  honafide^  the  fact  that  five  Judges  were  in  the  minority  in 
the  case  of  Stewarton,  proves  it,  inasmuch  as  that  shows  that  the  law  could  not  be  so 
settled  at  the  time  the  present  proceedings  took  place,  as  to  take  away  from  the  defenders 
the  colourable  title  they  possessed.  The  very  protesters  against  the  Act  of  Assembly 
of  1834,  sat  with  the  chapel  ministers  when  admitted  members,  and  the  country  dealt 
with  them  for  ten  years  as  de  facto  members  of  Presbytery.  4.  The  whole  proceedings 
complained  of  were  without  a  dissentient  voice,  and  the  sentence  cannot  be  alleged  to 
be  the  work  of  the  illegal  members  against  the  legal,  but  was  done  by  all  the  members 
together.  It  was  the  act  of  a  corporate  body ;  and  it  is  an  extravagant  proposition  to 
maintain  that,  because  any  one  person  got  into  a  corporation  improperly,  the  whole 
proceedings  of  the  corporation  are  for  that  moment  paralysed ;  that  the  proceedings  not 
only  of  this  Presbytery,  but  of  the  Synods  and  Greneral  Assemblies,  for  ten  years,  are 
tainted  by  the  presence  even  of  a  unit,  who  had  no  right  to  be  among  them.  If  this 
position  be  rejected  as  untenable,  the  pursuer's  case  fails,  seeing  that  the  act  complained 
of  was  concuned  in  by  all  the  legal  members,  and  was  not  carried  through  by  the  inter- 
vention of  the  illegal  ones  against  them.^  6.  The  pursuer  acquiesced  in  the  jurisdiction. 
If  the  defenders  had  been  an  unlawful  assemblage,  neither  dejure  nor  de  facto  a  courts 
no  consent  or  acquiescence  of  his  would  have  conferred  jurisdiction,  which  may  be 
prorogated  but  not  created ;  but  if,  on  the  other  hand,  the  tribunal  were  not  only  de 
facto  a  court  competent  to  pronounce  sentences,  but  also  dejure  the  Presbytery,  although, 
irregularly  constituted,  the  pursuer  might  waive  objections  to  its  jurisdiction.  He  did 
so  waive  them  by  going  through  two  years  of  litigation  without  ever  pleading  his 
objection.' 

Lord  Prbsident. — After  hearing  this  case  fully  argued,  in  addition  to  the  cases  that 
were  before  the  Lord  Ordinary,  and  which  we  have  taken  time  deliberately  to  consider, 
we  are  now  to  determine  whether  the  judgment  of  the  Lord  Ordinary  should  be  adhered 
to  or  altered.     That  judgment  is  as  follows,  (reads  interlocutor  of  Lord  Ordinary). 

Holding,  as  we  roust  undoubtedly  do,  that  the  judgment  of  this  Court  in  the  process 
of  suspension  and  interdict  pronounced  in  the  case  of  Stewarton  was  well  founded,  and 
which  certainly  proceeded  on  the  footing  that  the  minister  of  a  quoad  scusra  church,  to 
whom  a  parochial  district  had  been  designated,  by  the  authority  solely  of  the  church 
courts,  had  no  legal  right  to  sit  as  a  member  of  the  Presby-  [9(^7]  -tery  of  Irvine,  and 
that  such  exposition  of  the  law  must  apply  to  all  similar  cases,  it  does  by  no  means 
necessarily  follow  that  the  present  suspender  and  pursuer,  Mr.  Livingstone,  is  entitled 
to  the  judgment  for  which  he  contends :  or  that  this  Court  must  find  that  the  whole 
proceedings  of  the  Presbytery  of  Hamilton,  which  terminated  in  a  unanimous  sentence, 
convicting  him  of  the  ecclesiastical  ofifence  laid  to  his  charge,  were  fundamentally  void 
and  null,  because  ten  such  qtioad  sacra  ministers  sat  as  members  along  with  the  fourteen 
regular  parish  ministers  that  composed  that  presbytery.  For  while  it  may  be  conceded 
that  the  pursuer  is  entitled  to  apply  to  this  Court  for  the  protection  of  his  civil  interests, 
that  are  averred  to  be  materially  affected  by  the  illegal  proceedings  stated  to  have  been 
adopted  against  him,  it  is  indispensably  necessary  for  us  to  attend  to  the  very  special 
circumstances  that  have  given  rise  to  the  procedure  which  is  complained  of  in  his 
suspension,  and  which  is  sought  to  be  set  aside  in  his  action  of  reduction. 

Now,  it  must  be  carefully  kept  in  view,  that  the  proceedings  complained  of  were 

^  Harris  v.  Jays,  (2  Bar.  and  Ad.,  266) ;  Margate  Pier  Company  v.  Hanman,  (Cro. 
Eliz.,  699). 

^  Sommerville  v.  Hemmans. 

»  Nicolson  V.  Ml^eod,  July  12,  1843,  (5  B.  Just.  &a  1428). 
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adopted  against  Mr,  Livingstone  by  the  Presbytery  of  Hamilton,  of  which  he  himself 
was  a  member,  in  regard  to  an  ecclesiastical  offence,  though  of  a  highly  immoral  nature, 
that  had  been  laid  to  his  charge ;  that  after  an  application  on  his  behalf  to  the  preceding 
General  Assembly  of  the  church,  he  had  himself  called  upon  that  Presbytery  to  take 
cognizance  of  that  charge,  and  which  accordingly  was,  in  1840,  exhibited  in  the  form  of 
a  libel  against  him,  raised  in  name  of  that  body ;  that  no  exception  whatever  was  ever 
taken  by  him  to  the  constitution  of  the  Presbytery  as  a  regular  judicatory  of  the  church, 
or  to  the  right  or  competency  of  any  one  of  its  members  to  sit  in  the  court,  from  the 
first  step  of  procedure  down  till  tibe  final  conviction  pronounced  against  him;  upon 
which,  and  only  in  May  1841,  he  presented  a  bill  of  suspension  and  interdict,  directed 
both  against  the  Presbytery  and  the  General  Assembly  itself,  which  has  since  been 
followed  up  by  an  action  for  reducing  the  sentence  of  the  Presbytery,  but  of  that  body 
only ;  that  the  admission  of  ministers  of  chapels,  afterwards  denominated  quoad  sacra 
churches,  had  been,  though  protested  against  at  the  time^  authorised  by  an  act  of  the 
General  Assembly,  and  carried  into  execution  very  extensively  from  1835  downwards; 
that  these  ministers  were  openly  received  as  members  of  many  presbyteries  of  the 
church,  and  continued  to  act,  without  any  legal  challenge  of  their  right  till  that  in  the 
case  of  Stewarton ;  that  they  sat  as  members  of  that  very  General  Assembly  which  had 
been  applied  to  by  Mr.  Livingstone  to  interfere  in  his  case ;  and  that  it  was  only  in 
1843,  in  that  case  of  Stewarton,  that  the  illegality  of  their  so  sitting  can  be  said  to  have 
been  determined.  It  is  under  such  circumstances  that  the  pursuer  now  maintains  he 
was  illegally  convicted,  and  in  fact  tried  coram  nonjudics^  because  quoad  sacra  ministers 
had  been  permitted  to  sit  and  judge  along  with  the  legal  component  members  of  this 
Presbytery. 

Material  as  this  question  undoubtedly  is  to  the  suspender  and  pursuer,  it  is  of  no 
less  importance  to  the  parishioners  of  Cambusnethan,  and  the  religious  community  at 
large,  whose  interests  it  is  the  duty  of  the  Presbytery  of  the  bounds  to  protect  in  all 
instances.  When,  indeed,  the  consequences  of  a  successful  determination  of  the  pleas 
of  the  pursuer  are  contemplated,  the  magnitude  of  the  question  we  are  called  upon  to 
decide  becomes  one  of  no  ordinary  dimensions. 

In  judging,  then,  of  the  validity  of  the  objection,  that  the  constitution  of  the  Pres- 
bytery of  Hamilton  was  fundamentally  vitiated  in  its  whole  judicial  acts,  and  the  exercise 
of  its  ecclesiastical  functions,  rendered  void  and  null  by  its  reception  [908]  of  the  ten 
quoad  sacra  ministers  as  members  of  the  body — and  which  objection  would  be  equally 
good  if  only  one  such  person  had  been  admitted,  as  it  is  not  alleged  that  the  ten  had 
controlled  any  part  of  the  proceedings,  the  judgment  having  been  unanimous — ^it  is 
impossible  for  us  to  overlook  the  circumstances  in  which  the  Church  of  Scotland  stood 
at  the  period  in  question.  The  admission  of  quoad  sacra  ministers  as  members  of 
presbyteries  is  not  to  be  viewed  as  the  isolated  act  of  an  individual  presbytery,  but,  as 
it  truly  was,  a  proceeding  authorised  by  the  Church  itself,  acting  in  its  legislative 
capacity,  through  the  medium  of  an  act  of  the  General  Assembly,  and  carried  into 
execution  generally  throughout  Scotland.  It  must  also  be  kept  in  view,  that,  before 
applying  the  same  rule  to  chapels  of  ease  and  the  designation  of  parochial  districts  to 
them,  an  Act  of  Assembly  had  been  passed  admitting  to  seats  in  presbyteries,  and  the 
full  status  of  parochial  ministers,  the  ministers  of  the  forty  Parliamentary  churches  that 
had  been  endowed  by  Act  of  Parliament.  A  subsequent  act,  in  1839,  extended  the 
same  privileges  to  the  ministers  of  other  dissenting  churches  that  had  joined  the  Estab- 
lishment, and  of  which  number  that  of  Stewarton  was  one,  and  which  gave  rise  to  the 
litigation  that  was  decided  in  1843. 

Whatever  doubts,  therefore,  had  originally  been  entertained  as  to  the  legality  of  the 
course  pursued  by  the  majority  of  the  General  Assembly,  and  which  unquestionably  led 
to  strong  dissents,  both  by  clergy  and  laity — of  which  last  body  I  myself  was  one — it 
must^  nevertheless,  be  admitted,  that  those  acts  of  the  (General  Assembly  were  carried 
very  generally  into  execution  throughout  the  presbyteries  of  the  Church,  while  it  is 
equally  indisputable  that  no  legal  steps  to  call  them  in  question  were  adopted  till  the 
designation  of  the  quoad  sacra  parish  of  Stewarton  was  challenged,  by  a  bill  of  suspen- 
sion and  interdict,  on  the  28th  of  March  1840,  and  which  ultimately  led  to  a  judgment 
by  the  whole  Cour^  of  the  21st  January  1843,  suspending  that  designation,  on  the 
ground  that  the  acts  of  the  General  Assembly  authorising  it  were  uUra  vires  and  illegal. 

It  must  be  admitted,  therefore,  that  whatever  opinions  may  still  have  been  enter- 
DUNLOP,  VOL.  IV.  50 


786  LIVINOSTONB   1'.    THE   PRESBYTERY   OF  HAMILTON.     Ym*  DaVlop. 

tained  in  various  quarters,  there  seemed  to  be  a  general  impression  throaghout  the 
Church,  if  not  the  country  at  large,  that  the  new  airangement  as  to  quoad  wera  ministers 
had  become  engrafted  on  the  establishment  of  the  Church.  No  stronger  proof  of  this 
can  indeed  be  conceived  than  the  fact,  that  in  the  General  Assembly  itself  an  eminent 
individual,  who  held  no  regular  parish,  but  merely  the  situation  of  minister  of  St 
Columba  chapel  or  church  in  Glasgow,  was  unanimously  elected  and  sat  as  moderator  of 
that  judicatory,  which,  as  well  as  other  assemblies,  was  largely  composed  of  quoad  sacra 
ministers,  and  was  sanctioned  by  the  presence  of  her  Majesty's  representative.  In 
addition  to  this  state  of  matters,  it  is  likewise  not  to  be  overlooked,  as  is  noticed  by  the 
Lord  Ordinary,  that  even  in  the  Stewarton  case,  when  a  full  examination  of  the  law 
took  place,  five  Judges  of  the  Court  were  of  an  opposite  opinion  to  that  of  the  other 
Judges — holding  that  the  admission  of  ministers  of  quoad  sacra  churches,  as  members 
of  Church  judicatories,  under  the  audiority  of  the  Church  alone,  was  perfectly  legaL 

It  must  then  be  held  as  altogether  incontrovertible,  that — though  it  may  be  errone- 
ously— the  ministers  of  those  presbyteries  into  which  the  ministers  of  quoad  sacra 
parishes  had  been  admitted  as  members,  as  well  as  such  ministers  themselves,  had,  for 
the  period  in  question,  and  certainly  during  the  proceedings  now  complained  of,  acted 
completely  in  bona  fids  in  the  performance  of  their  several  duties ;  [909]  that  they  con- 
sidered themselves  as  giving  eflTect  only  to  the  existing  law  in  discharging  the  regular 
functions  of  the  judicatories  of  the  church ;  and  that  they  were  held  and  reputed  as  the 
existing  presbyteries  of  the  bounds^  and  were  in  reality  the  only  bodies  acknowledged 
by  the  public  at  large  to  possess  that  staituB  in  the  establishment,  as  they,  moreover, 
were  assuredly  considered  by  the  pursuer  himself,  who  came  before  the  Presbytery  of 
Hamilton  calUng  on  it  to  give  e£fect  to  the  direction  of  the  General  Assembly,  which 
itself,  partly  composed  of  qyioad  sacra  ministers  and  elders,  had  complied  with  his 
request 

Now,  under  such  very  special  circumstances  as  I  have  above  adverted  to,  and  after 
a  regular  proof,  and  the  unanimous  judgment  of  the  Presbytery  finding  the  pursuer  of 
this  action  of  reduction  guilty  of  the  ecclesiastical  offence  charged  against  him,  can  he 
avail  himself  of  his  objection,  and  insist  that  the  whole  procedure  was  nullified,  in  con- 
sequence of  ten  quoad  sacra  ministers  having  been  permitted  to  act  in  the  Presbytery 
along  with  the  acknowledged  legal  members  of  that  tribunal  1  The  bare  announcement 
of  such  a  plea  is  abundantly  startling,  in  reference  to  the  real  facts  of  the  case ;  as  it 
would  necessarily  lead,  if  it  was  well  founded  in  law,  to  the  vitiation  of  the  whole  acts 
and  proceedings  of  all  the  presbyteries,  synods,  and  general  assemblies,  that  had  acted 
with  the  co-operation  of  the  ministers  of  quoad  xacra  parishes  for  a  tract  of  years. 

I  apprehend,  however,  that  there  are  principles  in  our  law,  as  well  as  in  those  of 
other  countries,  that  are  justly  opposed  to  the  giving  effect  to  any  such  objection  as  is 
urged  by  this  pursuer.  Proceeding  on  the  foundation  of  justice  and  public  expediency, 
we  see  that  the  Roman  authorities  held  that  the  judicial  acts  of  one  who  had  be^ 
elected  prcetor,  though  confessedly  a  slave,  and  who  could  legally  hold  no  public  office, 
were  valid,  and  could  not  be  challenged.  That  response  of  the  Roman  sages  must  have 
rested  on  the  ground  that  he  was  de  facto  in  possession  of  the  office  of  prcBtor^  and 
exercise  of  its  powers,  and  that  it  was  important  for  the  public  interests  that  his  acts 
should  be  sustained.  We  see  also,  from  the  quotations  in  the  case  for  the  defenders, 
that  our  own  institutional  writers.  Stair  and  Erskine,  give  full  sanction  to  the  principle 
of  the  civil  law.  Lord  Stair  explicitly  states,  <'  that  there  is  no  relevant  objection,  in 
the  first  instance,  against  the  extracts  of  clerks,  or  instruments  of  notars,  where  they 
are  competent^  or  against  summonses  and  diligence  by  writers,  or  executions  of  messengers, 
by  denying  that  they  were  clerks  or  notars,  or  by  denying  that  judges  or  arbiters  had 
authority ;  and  if  the  same  be  alleged  by  way  of  reduction,  holden  and  repute  will  be 
a  sufficient  defence."  We  see  from  the  early  cases  that  have  been  cited,  that  effect  was 
accordingly  given  to  the  principle  thus  clearly  announced ;  and,  in  addition,  I  may  refer 
to  another  case,  namely  that  of  Stuart  t;.  Hay,  of  10th  November  1676,  in]  which  the 
act  of  a  messenger,  who  had  actually  been  previously  deposed,  was  sustained, — ''it 
being  sufficient  that  the  messenger  was  officiating  at  that  time,  and  holden  and  repute  a 
messenger." 

There  could  not  surely  be  a  doubt  that^  though  the  election  of  the  magistrates  and 
councillors  of  a  burgh  was  challenged  as  having  been  illegal,  and  ultimately  set  aside, 
(as  has  frequently  been  the  case  in  Scotland  after  a  long  litigation,)  that  their  judicial 


Vm.  Donlop.     L1VIN08T0NB  V.    TRB   PRB8BYTERY   OF   HAMILTON.  787 

acts,  while  de  facto  in  possession  of  office,  and  generally  held  and  reputed  as  magistrates, 
would  not  be  set  aside  as  invalid.  We  likewise  see,  from  the  authorities  referred  to  in 
the  law  of  England,  that  the  same  principle  has  been  fully  sanctioned,  and  particularly 
by  Lord  Chief-Justice  Tenterden,  in  the  case  of  [910]  the  Margate  Pier  Company  i;. 
Hanman,  cited  by  the  defenders.  In  like  manner,  in  the  case  from  Croke's  Keports,  of 
O'Brian  i;.  Kinvan,  it  was  ruled  in  the  Court  of  Error,  that  the  judicial  acts  of  one  who 
had  been  admitted,  and  was  de  facto  a  bishop,  (though  not  so  de  jure,)  were  to  be  held 
valid,  though  not  such  acts  as  a  grant  of  lease,  which  went  to  the  depauperation  of  his 
successor.  As  to  the  cases  referred  to  by  the  defender,  in  our  own  courts,  I  cannot 
recognise  them  as  authorities  in  his  favour.  As  to  the  cases  in  which  summonses  were 
found  fatally  defective,  they  had  issued  from  individuals  in  no  way  possessed  of  official 
authority,  who  were  not  holden  and  reputed  the  regular  clerks  or  officew,  and  who  in 
fact  did  not  assume,  or  de  facto  possess,  the  requisite  official  situation.  Such,  I  think, 
is  the  nature  of  the  cases,  both  of  the  person  acting  under  a  supposed  deputation,  and 
of  Forrest  v,  Harvey,  in  regard  to  which  last  case  I  think  the  opinion  of  Lord  Brougham 
states  the  principle  quite  clearly,  as  the  person  acting  as  clerk  never  asserted  that  he 
was  the  Justice  of  Peace  clerk,  in  terms  of  the  statute,  and  was  not  known  or  reputed 
as  such.  He  only  assumed  the  character  of  clerk  of  the  bailies  of  Leith,  who  had  no 
right  to  interfere.     The  cases  in  Justiciary  were  also  quite  of  a  different  nature. 

Now,  applying  the  above  authorities,  to  which  I  have  referred,  to  the  present  case, 
it  cannot  be  doubted  that  the  presbytery  that  tried,  and  judicially  decided,  the  case  of 
the  pursuer,  Mr.  Livingstone,  however  composed  its  members  were,  was,  during  the 
whole  proceedings  complained  of,  held  and  reputed  to  be  the  legal  P^bytery  of 
Hamilton,  and  in  the  full  exercise  of  all  its  functions  as  a  judicatory  of  the  Church.  If 
it  were  not  so,  was  there  any  existing  presbytery  in  that  district  ?  It  can  as  little  be 
denied  that,  though  the  quoad  sacra  ministers,  now  objected  to,  had  been  formally 
admitted,  and  held  their  seats  as  members  under  colourable  titles,  and  had  continued  to 
act  throughout  the  whole  period  in  question  completely  in  bona  fide,  and  that  they  were 
viewed  by  the  pursuer  himself  as  so  situated ;  he  had  never  even  insinuated  a  doubt  as 
to  the  legality  of  the  constitution  of  the  courts  before  which  he  had  challenged  his 
accusers,  that  the  charge  against  him  should  be  carried  on ;  and  it  is  only  after  proof, 
and  conviction  upon  it,  he  turns  round  and  demands  that  the  whole  of  the  proceedings 
against  him  shall  be  pronounced  to  be  void  and  null.  How  different  would  have  been 
the  position  of  the  pursuer,  had  he  from  the  first  moment  objected  to  the  constitution 
of  the  Presbytery,  and  the  right  of  any  quoad  iacra  minister  to  take  any  part  in  the  pro- 
ceedings, it  is  unnecessary  now  to  inquire.  But^  as  the  case  is  now  presented  for  our 
decision,  I  can  see  no  ground  for  differing  from  the  judgment  of  the  LokL  Ordinary,  how- 
ever decided  an  opinion  I  certainly  held  in  favour  of  the  decision  in  the  case  of 
Stewarton. 

Lord  Maokinzis. — I  am  inclined  to  adopt  both  the  arguments  of  the  Presbytery,  as 
the  Lord  Ordinary  has  done. 

1.  There  is  the  principle  stated  in  the  case  of  Barbarius  Philippus,  (D.,  I.  14,  2,) 
and  by  Lord  Stair,  i.e.  the  principle  of  "  holden  and  reputed,"  which  applies  with  very 
great  force  in  this  case ;  for,  in  this  case,  the  holden  and  repute,  and  possession  of  the 
office,  were  complete.  The  Oeneral  Assembly,  meeting  and  acting  by  royal  authority, 
and  under  the  eye  of  the  King's  Commissioner,  and  full  knowledge  of  Parliament^  had 
given  a  new  constitution  to  presbyteries,  by  adding  the  quoad  sacra  ministers  to  them. 
The  act  was  complete.  The  quoad  sacra  ministers  had  taken  their  places,  and  the 
presbjrteries  had  acted  under  this  consti-  [911]  -tution,  without  dispute,  for  ten  years,  as 
exercising  a  great  public  function.  There  were  no  other  presbyteries  existing  or  pre- 
tending to  exist  The  modified  presbyteries  were  in  entire,  and  sole,  and  quiet  posses- 
sion of  the  whole  presbyterial  functions  of  the  church,  especially  the  judicial  ones.  In 
this  situation,  the  case  of  Mr.  Livingstone  arose.  He,  a  minister  of  the  gospel,  was,  by 
public  report,  by  a/ama  clamosa,  accused  of  frequent  acts  of  theft.  The  case  could  not 
stand  unredressed.  It  was  the  clear  duty  of  t^e  Presbytery,  pro  honoputUco,  and  as 
exercising  a  great  public  function,  to  inquire  into  and  to  pass  judgment  on  it  The 
parish  was  not  to  continue  under  a  man  who  was  publicly  reputed  to  be  a  thief. 
The  Presbytery  did  accordingly,  in  the  legal  and  usual  form,  accuse,  try,  and  convict  the 
puisaer.  No  objection  was  made — no  doubt  stated  in  regard  to  their  jurisdiction.  All 
the  members  of  the  Presbytery,  the  people  of  the  parish,  for  whose  interest  principally 
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the  matter  was  taken  up,  the  puisueT,  who  had  the  right  to  be  cleared  if  innocent^  and 
the  just  liability  to  the  consequences  if  guilty — all  were  satisfied  with  the  jurisdiction 
of  the  Presbytery.  And  so  the  trial  went  on  to  conyiction,  in  the  inevitable  couise  of 
public  justice.  But  after  conviction  the  pursuer  has  turned  round.  He  then  had  found 
out  that  there  was  an  error  in  the  constitution  of  the  Presbytery ;  that  the  quoad  gaera 
ministers  ought  not  to  have  had  a  place  there,  by  authority  of  tlie  General  Assembly, 
but  if  at  all,  by  other  authority,  and  he  pleads  Mb  as  a  total  and  absolute  nullity  of 
their  Presbyterial  acts.  He  cannot  say  that  he  suffered  any  evil  by  this  constitution  of 
the  Presbytery  ;  that  he  was  not  accuiBed  and  tried  just  as  he  would  have  been  if  the 
quocid  sacra  ministers  had  been  made  members  by  Parliamentary  authority,  or  had  not 
sat  there.  For  the  Presbytery  were  unanimous  in  their  proceedings  in  his  case.  His 
plea  is  just  this,  that,  owing  to  the  error  in  the  constitution  of  the  Presbytery,  the  pro- 
ceedings in  his  case  must  fdl  and  become  absolutely  null  and  void.  Now,  plain  it  is, 
that  if  this  plea  be  well  founded,  all  the  proceedings  of  this  Presbytery  for  ten  years 
must  equally  fall  into  nullity,  for  none  could  be  more  necessary,  more  fair,  more  unques- 
tioned than  these.  And  so  the  proceedings  of  all  other  presbyteries  into  which  quoad 
sacra  ministers  were  admitted  must  fall.  And  so  all  the  proceedings  of  all  synods,  into 
all  of  which  representatives  of  presbyteries  having  quoad  sacra  ministers  in  them  were 
admitted,  must  fall ;  and  in  like  manner  must  fcdl  all  the  proceedings  of  the  Qeneral 
Assembly  of  the  Kirk.  In  short,  all  the  authoritative  acts  of  the  church,  and  in  special, 
all  the  judicial  acts  of  its  courts,  must  be  held  as  nothing.  All  the  right  they  have  done 
by  these  acts  must  be  put  wrong  again,  with  little  or  no  chance  of  redress  now.  Nay, 
ail  those  who  have  been  duly  seeking  and  obtaining  justice  must  be  converted  into 
wrongdoers ;  and,  in  one  word,  the  ecclesiastical  interests  of  men  thrown  into  universal, 
infinite,  and  endless  confusion  and  mischief.  Surely  if  there  be  room  in  law  for  the 
doctrine  of  the  case  of  Barbarius  Philippus  and  Stair  at  all,  this  is  a  case  in  which  it 
must  be  admitted ;  and  I  see  no  good  reason  why  these  authorities,  and  the  extreme 
expediency,  I  may  say  necessity,  of  supporting  them,  should  be  refused  effect  All  the 
attempts  to  take  this  case  out  of  the  rule  are,  I  think,  quite  unsuccessful.  The  plea  of 
mala  fides  seems  abandoned,  and  indeed,  in  the  circumstances,  was  preposterou&  The 
plea,  that  the  actings  of  the  Presbytery  were  not  to  be  viewed  as  those  of  a  judicature 
deciding  between  other  parties,  but  of  parties  acting  for  their  own  interest,  is  plainly 
inadmissible.  The  Presbytery  had  no  personal  interest  in  the  matter,  but  acted  solely 
for  the  [912]  interests  of  the  parish,  ^e  public,  and  the  pursuer  himself,  all  of  which 
required  the  trial  of  the  pursuer's  case, — ^the  circumstance  that  their  duty  included 
accusing  as  well  as  judging,  has  no  appearance  of  relevancy.  The  circumstance  that  the 
proceedings  of  the  Presbytery  before  the  error  was  discovered  had  gone  only  the  length 
of  conviction  of  theft,  not  of  deposition,  is  more  deserving  of  attention.  But  I  do  not 
see  how,  if  we  adopt  the  rule  of  holden  and  repute,  we  can  give  it  effect  otherwise  than 
to  the  effect  of  sustaining  any  thing  in  itself  forming  a  distinct  separable  effectual  act, 
and  that  it  is  judicially  done  while  the  error  was  undetected.  The  hardship  and 
mischief  of  annulling  proceedings  not  entirely  brought  to  an  end,  may  not  be  quite  so 
extensive  as  that  of  annulling  completed  proceedings ;  but  it  seems  to  be  of  the  same 
kind  and  to  justify  the  application  of  the  rule,  whenever  any  thing  has  been  done  that 
is  complete  in  itscJf,  and  gives  to  all  concerned  a  jus  qucesUum^  and  full  and  certain  con- 
fidence of  right  legally  acquired.  I  think,  therefore,  we  must  sustain  the  conviction  by 
the  Presbytery ;  and,  therefore,  assoilzie  horn  this  reduction  of  it 

As  to  the  after  proceedings  in  the  General  Assembly,  they  are  not  before  us  in  this 
reduction  and  suspension,  and  it  seems  plain  that,  whatever  be  the  validity  of  these,  it 
cannot  affect  those  of  the  Presbytery.  For,  if  invalid,  the  only  effect  must  be,  that  the 
proceedings  of  the  Presbytery  may  still  be  followed  up  in  the  next  General  Assembly,  or 
otherwise  in  competent  form. 

2.  The  second  ground  of  defence  seems  also  strong.  That  where  a  Court  consists  of 
a  body  of  men,  the  invalidity  of  the  title  of  one  or  of  a  few  members,  not  being  a 
msgority,  nor  preventing  a  quorum  of  legal  members,  cannot  annul  all  their  acts, 
especially  where  these  acts  are  done  unanimously  by  the  whole  body.  On  this  subject 
I  may  refer  to  the  note  of  the  Lord  Ordinary.  This  is  particularly  applicable  to 
ecclesiastical  courts,  which  are  not  only  numerous,  but  built  one  on  another.  If  you 
hold  acts  of  presbyteries  bad,  because  one  member  is  not  legally  admitted,  you  must 
hold  the  synod  bad  on  the  same  principle  and  so  the  (General  Assembly  itself.    And, 
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accoidingly,  I  think  that  the  uniform  practice  of  the  church  courts  existing,  so  far  as  I 
know,  always  and  universally,  is  enough  to  afford  the  sanction  of  customary  law  in 
regard  to  them.  For  no  instance  has  been  mentioned  of  the  nullity  of  the  proceedings. 
The  only  authority  cited  against  this  view  are  two  cases  in  the  Justiciary,  where  two 
justices  of  peace  sat  in  judgment^  and  one  of  them  condemned  the  pursuer  without 
having  been  present  at  the  proof.  But  that  is  a  different  case  from  the  present.  In 
that  case  there  was  no  want  of  jurisdiction.  The  second  justice  was  a  true  justice, 
competent  to  act  as  judge,  but  bound  to  be  acquainted  judicially  with  the  proof.  He 
judged,  and  the  other  allowed  him  so  to  do,  without  this  knowledge,  and  that  appeared, 
on  die  face  of  the  proceedings,  a  plain  abuse  of  their  function.  He  violated  the  statute 
by  actually  judging  without  knowing  the  evidence.  But  that  bears  no  similarity  to  the 
case  of  the  members  of  Presbytery,  acting  well  and  properly,  and  unanimously,  but  only 
alleged  to  have  been  concurred  in  by  some  members  not  duly  qualified. 

LoBD  Jbffbby. — I  concur  with  your  Lordships  in  thinking  that  the  interlocutor  of 
the  Lord  Ordinary  ought  to  be  adhered  to.  And,  after  the  full  exposition  now  given 
of  the  grounds  on  which  you  have  come  to  that  opinion,  I  do  not  intend  to  enter  into 
any  lengthened  statement.  I  have  no  doubt  that  the  doctrine  is  clearly  applicable  to 
the  present  case,  which  gives  validity  to  the  official  acts  of  persons  holden  and  reputed, 
as  in  right  of  the  offices  from  which  such  acts  ought  [913]  to  flow,  although  such  persons 
are  not  in  reality  in  the  right  of  such  offices.  Indeed  it  is  not  possible  to  conceive  a 
case  which  would  better  illustrate  the  justice,  the  importance,  and  indeed,  I  may  say, 
the  moral  necessity  of  such  a  doctrine.  In  most  of  the  cases  in  which  it  has  been 
hitherto  recognised,  there  was  nothing  in  question  but  the  acts  of  individual  functionaries 
—or  at  most  of  courts  of  local  and  limited  jurisdiction.  But  here,  as  was  well  observed 
by  your  Lordship,  the  only  alternative  before  us  is,  either  to  give  effect  to  it  in  con- 
formity to  those  precedents,  or  virtually  to  declare  the  utter  nullity  of  all  the  acts  and 
judgments  of  all  the  Church  courts  of  this  kingdom,  for  a  period  of  nearly  ten  years.  I 
do  not  think,  therefore,  that  I  use  too  strong  language  when  I  say,  that  the  considera- 
tions of  justice  and  general  expediency,  which  have  long  given  validity  to  the  official 
acts  of  putative  messengers  or  notaries,  assume  so  much  ^more  force  and  authority,  in  a 
case  like  the  present^  as  to  raise  it  at  once  to  a  case  of  true  moral  necessity — a  necessity 
which  must  either  make  law,  or  be  above  it. 

I  wish  to  avoid  going  into  any  of  the  points  which  have  been  particularly  spoken 
to  by  your  Lordships ;  but  there  was  one  very  much  dwelt  on  by  the  pursuer,  to  which, 
I  thuif  no  reference  has  been  made— and  on  which,  therefore,  I  think  it  right  to  say 
a  few  words.  It  was,  he  said,  a  remarkable  specialty  in  this  case,  that  there  was  not 
here,  as  in  most  others,  the  mere  mistaken  assumption  of  one  man's  rights  by  another ; 
but  an  unwarrantable  creation  of  new  and  additional  functionaries,  to  co-operate  with 
the  known  holders  of  the  right;  and  that  it  would  be  much  more  objectionable  to 
sanction  the  consequences  of  such  an  usurpation,  with  whatever  bona  fides  it  may  have 
been  made,  than  merely  to  abide  by  those  of  an  individual  mistake.  There  are  many 
obvious  answers,  I  think,  to  this  objection.  The  very  form  of  it,  indeed,  or  the  allega- 
tion that  there  is  any  specialty  in  the  matter,  seems  excluded  by  the  consideration  that 
the  acts  here  in  question  neither  were,  nor  professed  to  be,  the  acts  of  any  usurping 
individuals,  but  of  the  Presbytery  of  Hamilton  as  a  body ;  and  that  the  whole  mistake 
consisted  in  that  wrongly  constituted  body  believing  itself  entitled  to  exercise  the 
functions  of  one  rightly  constituted — the  whole  members  of  it  having  concurred  in  this 
misapprehension — which  made  it  really  identical  with  the  case  of  one  individual  errone- 
ously assuming  the  functions  of  another. 

But  the  substantial  and  true  answer  is,  that  distinctions  of  this  sort  have  nothing 
whatever  to  do  with  the  principle  of  law  under  which  acts  done  hj  putative  functionaries 
— whether  individual  or  corporate — ^have  ever  been  recognised  as  valid.  That  principle 
in  no  case  requires  more  for  its  application  than  the  concurrence  of  these  two  circum- 
stances ;  Ist^  that  the  acts  were  performed  in  a  bona  fide  belief  that  they  were  com- 
petently performed ;  and,  2d,  that  this  belief  was  so  far  reasonable  or  colourable,  as  to 
have  produced  a  general  impression  that  it  was  well  founded ;  and  to  have  made  it 
natural,  if  not  unavoidable,  for  those  affected  by  such  acts  to  rely  on  their  validity. 
Whenever  these  two  requisites  concur,  the  law  wUl  support  the  acts,  without  any  regard 
to  the  other  droumstanoes  of  the  case. 

There  is  nothing,  therefore,  in  this  favourite  objection  of  the  pursuer ;  and  I  have 


?96  UV1N08T0NB  V.   THfi  PRfiSBYtfiRY  OF  HAMILTON.     VIII.  Dnalop. 

been  induced  to  refer  to  it  chiefly  because  it  so  happens,  that,  in  considering  how  I 
might  best  illustrate  the  absolute  necessity  of  adopting  the  principle  now  under  con- 
sideration, I  was  led  to  imagine  a  case  which  would  be  equally  liable  with  the  present 
to  that  objection.  The  fundamental,  and  in  truth  only  mistake  [914]  here,  was  in 
supposing  that  the  church  courts  could  constitute  qtioad  eacra  parishes  of  their  own 
authority — a  mistake  which  had  undoubtedly  obtained  very  respectable  countenance. 
But  though  that  was  a  mistake,  and  the  church  courts  could  do  no  such  thing,  it  was 
quite  certain  that  another  court,  the  Court  of  Teinds,  could  constitute  such  parishes,  or 
parishes,  indeed,  of  any  other  description.  Now,  the  case  I  had  supposed,  as  bringing 
out  most  strongly  the  necessity  of  allowing  all  that  the  pursuer  denies,  was,  that  a  dis- 
junction had  been  effected,  and  an  additional  parish  erected,  by  a  decree  of  the  Teind 
Court,  ex  fade  complete  and  regular;  and  that  under  it  a  new  minister  had  been 
appointed,  and  had  sat  for  years,  as  an  additional  member  of  the  presbytery  and  higher 
church  courts ;  but  that  an  appeal  had  at  last  been  taken,  by  some  heritor,  who  had 
been  out  of  the  realm  at  the  time,  but  ultimately  obtained  a  reversal  of  the  judgment^ 
and  consequently  struck  the  new  minister  off  the  roll  of  the  presbytery,  and  brought 
the  court  back  to  its  original  number  of  members.  While  he  did  sit  in  it,  however, 
that  minister  must  have  been  exactly,  and  at  all  points  in  pari  casu  with  the  ten  quoad 
eaera  ministers,  who  sat  during  the  proceedings  now  in  question  in  the  Presbytery  of 
Hamilton,  both  as  truly  sitting  for  what  was  no  parish  in  the  eye  of  law,  and  as  unduly 
adding  to  the  members,  and  consequently  vitiating  the  whole  proceedings  of  the  Court. 
If  the  views  of  the  pursuer,  therefore,  could  be  supported,  it  must  have  followed,  not 
only  that  every  judicial  act  of  that  Presbytery  (or  any  other  church  court,)  in  which 
this  putative  parish  minister  took  part^  must  have  been  utterly  null ;  but  all  their  other 
acts,  whether  in  licensing  probationers,  ordaining  and  inducting  ministers,  or  performing 
any  other  ecclesiastical  function ;  and  not  only  so,  but  as  the  same  nullity  would  attach 
to  their  nomination  of  delegates  to  the  Ceneral  Assembly,  all  the  judgments  and  legis- 
lative acts  of  any  assembly  attended  by  such  delegates  must  be  equally  and  totally  null, 
so  that  the  mere  necessary  execution  of  a  regular  decree  of  the  Teind  Court  would 
paralyse  and  annul  all  the  proceedings  of  all  the  church  courts  of  the  country,  for,  it 
might  be,  a  long  series  of  years — ^not  only  sweeping  away  all  their  judicial  decrees,  and 
abrogating  their  statutes,  but  unsettling  all  the  parishes  in  which  vacancies  had  been 
filled  up  in  the  interval,  and  consequently  spreading  this  fatal  taint  of  inherent  nullity 
over  the  whole  body  of  the  church.  The  disallowance  of  the  acts  of  putative  notaries, 
messengers,  or  clerks,  would  be  palpably  insignificant  in  comparison  with  consequences 
like  these,  and  the  justice  and  expediency  which  might  be  thought  but  doubtfully  to 
warrant  the  confirmation  of  their  limaftde  acts,  make  it  at  once  palpably  necessary  to 
support  those  now  brought  into  question.  Many  other  illustrations  of  the  same  principle 
suggest  themselves.  In  elections,  if  a  party  come  forward  without  any  qualification  at 
all — not  founding  upon  the  right  of  any  person  already  an  elector,  or  coming  in  his 
place — ^but  claiming  as  an  additional  elector,  would  it  be  heard  of  for  a  moment,  that 
-the  whole  acts  of  the  other  electors  should  be  null  because  that  person  had  no  title t 

All  I  have  now  said  would  apply  to  cases  where  the  act,  ultimately  challenged,  had 
been  performed  by  the  putative  functionaries  alone,  or  could  not  have  been  effected 
without  their  co-operation.  But  in  the  case  actually  before  us,  as  the  Presbytery  was 
all  along  unanimous,  there  arises  a  separate  ground  for  supporting  the  whole  of  these 
acts,  and  without  repeating  any  of  the  reasons  or  details  which  have  been  sufficiently 
spoken  to  by  your  Lordships,  I  have  only  to  say  that  I  concur  in  your  views  as  to  the 
sufficiency  of  this  ground  also.  But  while  my.  opinion  is  thus  dear  upon  all  the  points 
which  have  been  seriously  argued,  I  must  [916]  observe,  that  the  only  thing  that  crossed 
my  mind,  as  a  ground  of  doubt,  was  the  fact,  that  when  the  suspender  fint  stated  his 
objection,  the  proceedings  in  question  had  not  been  brought  to  a  final  conclusion  by  the 
Presbytery — who,  indeed,  have  never  consummated  these  proceedings  by  his  actual 
deposition,  by  which  alone  his  interests,  at  least  his  patrimonial  interests,  could  have 
been  effected.  Nothing,  however,  has  been  said  on  that  point  at  the  bar,  although  it 
seemed  peculiarly  deserving  of  attention ;  and,  undoubtedly,  the  case  would  have  assumed 
a  very  different  aspect,  if  &ie  constitution  of  the  Presbytery  had  been  challenged  at  first 
by  the  pursuer^  and  if  the  whole  proceedings  now  in  question  Imd  taken  place  under 
his  protest  On  looking  at  the  whole  case,  however,  (although  the  circumstance  that 
the  proceedings  before  the  Presbytery  never  arrived  at  their  final  completion  by  the 
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puisuer'B  deposition,  is  worthy  of  notice,)  I  come  to  the  eame  condusion  with  your 
Lordships.  I  am  prepared  to  concur  with  Loid  Mackenzie  in  holding,  that  the  maxim 
of  ''  holden  and  reputed,"  applies,  and  gives  validity,  to  all  judicial  acts,  whether  final 
or  interlocutory ;  that  the  steps  of  the  process,  so  far  as  they  have  been  taken,  must 
receive  effect;  and  that  the  parties  have  e^jus  quoBsitum  to  have  the  process  sustained, 
so  &r  as  it  has  gone.  The  principle  of  "  holden  and  repated,"  I  think,  does  in  short 
apply  to  every  thing  done,  so  far  as  it  has  been  done.  Such,  I  think,  is  the  course 
followed  in  all  parallel  cases,  viz.  that  the  acts  done  are  not  annulled  retro,  where  the 
flaw  is  detected  before  the  final  conclusion,  but  all  that  is  done  is  left  untouched.  Look, 
accordingly,  at  the  case  of  parties  acting  judicially  as  magistrates  with  a  putative  title 
to  the  character  of  magistracy,  but  without  a  true  right  to  the  office.  The  acts  done  by 
such  persons,  in  the  exercise  of  their  functions,  are  uniformly  sustained,  though  their 
title  may  have  been  under  challenge  from  the  first ;  for  it  is  quite  settled,  that  the 
judicial  acts  done  by  a  bailie,  whose  right  is  under  challenge,  are  valid,  though  it  after- 
wards turns  out  that  he  was  not  dejure  entitled  to  the  character.  This  rule  applies  to 
all  his  judicial  acts,  whether  these  go  to  disposing  of  the  relevancy,  or  taking  steps  in 
the  proof,  or  otherwise  dealing  incidentally  with  the  cases  which  come  before  him,  though 
not  consummated  in  his  time,  by  a  final  executorial  decree.  All  such  acts  stand  as  valid 
acts ;  and  the  processes,  as  advanced  by  those  acts,  are  carried  on  to  the  successor,  who 
has  a  good  title,  and  thus  supersedes  the  putative  bailie  in  the  office.  In  the  same  way, 
there  is  another  remarkable  example  of  the  rule,  in  the  unquestionable  validity  of  iJl 
the  acts  of  the  legislature,  though  carried  by  the  votes  of  members  who  had  no  right  to 
sit.  It  has  never  been  imagined  that  the  rule  is  only  to  be  applied  to  bills  read  a  third 
time.  In  all  cases,  therefore,  according  to  every  illustration,  the  law  declares  that  what 
is  done  in  virtue  of  putative  authority,  will  be  upheld  to  the  extent  to  which  the  act  is 
cairied. 

We  do  not,  however,  at  present  confirm  the  sentence  of  deposition,  for  it  is  not 
before  us.  It  is  said  to  have  been  carried  through  in  defiance  of  an  interdict  of  this 
Court ;  and  against  that  sentence,  therefore,  the  pursuer  may  have  redress.  But  all  the 
proceedings  complained  of  in  the  present  action  stand  in  a  different  situation,  and  are 
protected  against  challenge. 

Lord  Fullerton. — I  concur  with  your  Lordships  in  the  decision  to  which  you  have 
come,  though  I  at  one  time  had  considerable  doubt. 

The  Court  adhered. 

[Affirmed,  6  Bell,  469 ;  8  S.RB.  (H.L.)  870.     Sequel,  Locldiart  v.  Livingstone  ^ 

Grant,  13  D.  394.] 
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Mrs.  Elsy  Morrice. — Graham  Bell — Munro. 

Thomas  Sprot. — SoL-Gen.  Anderson — Cook 

Competing. 

[Marruige-Contract — Postnuptial  Contract — Rights  of  Children  and  Creditors] — Assigna- 
tion— Arrestment — Jus  Qucesitum  tertio, — 1.  Terms  of  a  letter  addressed  to,  and 
containing  an  order  upon  a  party,  who  had  funds  in  his  hand  belonging  to  the  writer, 
which  held  not  to  confer  hjtts  qiuBsitum  upon  the  party  in  whose  ^vour  it  was  con- 
ceived, but  to  be  a  mere  mandate  capable  of  recal  by  the  writer.  2.  By  a  postnuptial 
contract  executed  when  the  husband  was  solvent^  certain  funds  belonging  to  the  wife, 
in  the  hands  of  a  trustee  under  her  father's  settlement,  were  conveyed  to  trustees 
under  the  contract  to  be  invested  for  behoof  of  the  spouses  in  liferent^  and  the  children 
of  the  marriage,  some  of  whom  were  bom,  in  fee.  The  spouses  having  come  to  be 
the  sole  trustees  under  their  contract,  they,  with  the  view  of  recovering  these  funds, 
assigned  them  to  their  agents  to  be  applied  in  terms  of  the  contract,  and  the  assignation 

>  Decided  22d  and  23d  January  1  d46. 
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was  intimated  to  the  custodier ; — Held  that  the  assignee  was  preferable  to  a  creditor 
of  the  husband  using  arrestment  subsequent  to  the  intimation  of  the  assignation. 

Dr.  John  Robertson  of  Bellemont,  in  Jamaica,  died  leaving  a  trust-disposition  and 
settlement)  whereby  he  conveyed  his  whole  means  and  estate  of  every  description  to 
trustees,  under  a  direction  that  the  whole  residue,  after  satisfying  the  other  purposes  of 
the  trust,  should  be  divided  equally  amongst  his  children. 

His  eldest  daughter  Anne  was  married  to  Dr.  George  Swaby,  and  in  1827,  some 
years  after  her  father's  death,  she  and  her  husband  entered  into  a  postnuptial  marriage- 
contract.  This  deed  proceeded  upon  the  narrative  that  the  '*  parties  have  been  for 
sometime  married,  and  two  children  have  been  bom  of  said  marriage ;  and  although 
there  was  no  contract  previously  executed  between  them,  yet  the  following  conditions, 
provisions,  and  stipulations  were  concerted  and  agreed  upon,  viz.  First,  That  the  said 
Dr.  George  Swaby  should  convey  to  trustees,  as  in  manner  hereinafter  directed,  the  sum 
of  Ii.6000  sterling,  for  the  use  and  behoof  of  the  said  Mrs.  Anne  Robertson  or  Swaby, 
his  spouse,  in  liferent,  ^and  to  the  child  or  children  of  the  marriage  equally  among  them 
in  fee,  secluding  the^tM  mariti  of  him  the  said  Dr.  Swaby  to  the  extent  of  the  whole 
of  the  principal  and  of  the  one-half  of  the  interest  of  said  sum.  Secondly,  That  the 
said  Mrs.  Anne  Robertson  Swaby  should  in  like  manner  convey  to  the  said  persons  as 
trustees,  for  the  exclusive  use  and  behoof  of  herself  and  her  children,  her  share  of  her 
late  father's  estate  of  Bellemont,  conveyed  by  him  to  trustees  for  the  use  and  behoof  of 
his  nine  children  therein  named,  of  which  die  was  one,  and  which  shares  are  thereby 
made  payable  to  the  said  children  upon  their  coming  of  age,  or  their  being  married ; 
which  share  of  said  estate,  as  due  to  the  said  Mrs.  Anne  Robertson  Swaby,  was  in  like 
manner  to  be  conveyed  to  trustees  for  her  [919]  own  use  and  behoof  in  liferent,  and  to 
her  children,  share  and  share  alike,  in  fee,  exclusive  of  the  jus  mariti  of  the  said  Dr. 
George  Swaby  her  husband,  to  the  extent  of  the  whole  of  the  principal  and  of  the  one- 
half  of  the  annual  produce  thereof." 

The  deed  contained  a  conveyance  in  terms  of  each  of  these  stipulations.  That  by 
the  lady  was  in  these  terms : — '*  And  the  said  Mrs.  Anne  Robertson  or  Swaby,  with 
consent  of  said  Dr.  George  Swaby,  does  hereby  sell,  alienate,  and  dispone  from  her  to 
and  in  favour  of  the  said  Joseph  James  Robertson,  John  Robertson,  Peter  Robertson, 
and  the  said  Anne  Robertson  or  Swaby,  and  said  Dr.  George  Swaby,  as  trustees  aforesaid, 
and  to  the  acceptor  or  survivor,  or  assumed  trustee.  All  and  Whole  the  said  Ann 
Swaby's  share  of  the  estate  of  Bellemont,  and  held  in  trust  for  behoof  of  herself  and  her 
brothers  and  sisters,  under  her  said  deceased  father's  trust-deed  and  settlement,  dated 
16th  of  May  and  9th  day  of  September  1818,  subject  to  the  conditions  and  provisions 
therein  contained ; — the  said  Joseph  James  Robertson,  John  Robertson,  Peter  Robert- 
son, and  Anne  Robertson  or  Swaby,  and  said  Dr.  George  Swaby,  and  tiie  acceptor  or 
survivor,  or  assumed  trustee  or  trustees  aforesaid,  having  full  power  and  authority  to 
uplift  and  discharge  the  annual  profits  of  the  said  estate  of  Bellemont^  and  to  pay  the 
same  as  an  alimentary  provision  to  the  said  Mrs.  Anne  Swaby  and  Dr.  George  Swaby, 
each  for  one-half  thereof  during  the  subsistence  of  this  marriage ;  excluding  always  the 
jru  marUi  of  the  said  Dr.  George  Swaby  as  to  the  half  thereof  payable  as  aforesaid  to 
the  said  Mrs.  Anne  Swaby,  which  may  be  paid  to  herself  upon  her  own  receipt  alone 
during  the  subsistence  of  the  marriage ;  and  upon  the  dissolution  of  the  marriage  the 
whole  of  the  said  annual  proceeds  or  profits  shidl  be  paid  to  the  survivor  during  his  or 
her  natural  life,  and  after  the  death  of  the  survivor  the  fee  thereof  shall  be  paid  and 
belong  to  the  children  of  the  marriage  as  after  mentioned ;  declaring  that  the  half  shares 
heroby  due  to  the  said  Anne  Swaby,  arising  either  from  the  profits  of  said  canal  shares, 
or  from  the  profits  of  said  estate  of  Bellemont,  shall  not  be  subject  to  the  jus  marUi  of 
said  Dr.  George  Swaby  in  any  manner  of  way,  and  in  so  far,  the  said  Dr.  George 
Swaby  does  hereby  renounce  his  jus  marU%  and  all  right  and  interest  in  him  over  the 
same  to  the  extent  aforesaid ;  and  after  the  dissolution  of  the  said  marriage  the  said 
trustees  shall  be  obliged  to  pay  over  the  whole  annual  produce  or  profits  of  the  trust- 
estate  to  the  survivor  of  the  said  George  or  Anne  Swaby  during  all  the  days  of  his  or 
her  natural  life,  as  the  case  may  be,  and  after  the  death  of  the  survivor  of  said  parents 
then  that  the  said  trustees  shall  pay  over  or  assign  the  said  capital  stock,  or  the  pro- 
ceeds thereof,  if  sold,  equally  to  tiie  child  or  children  of  the  said  marriage  upon  their 
coming  of  age  respectively :  declaring  that  the  said  trustees,  acceptor  or  survivor  of 
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them  in  Britain,  or  such  other  trastee  as  the  survivor  may  assume,  shall  he  entitled,  and 
they  are  herehy  required,  if  they  see  cause,  to  lay  out  the  share  due  to  the  daughters  of 
the  said  marriage  for  -the  said  daughters'  own  exclusive  use  and  hehoof,  and  to  their 
children  in  fee,  secluding  [920]  the  jus  mariti  of  any  hushand  they  may  marry :  And 
declaring  that  the  shares  of  any  of  the  said  children  shall  not  hecome  vested  interests 
until  after  the  death  of  their  said  parents,  and  survivor  of  them,  and  until  the  term  of 
payment  of  said  shares ;  the  said  trustees  shall  have  full  power  to  pay  so  n^uch  of  the 
annual  dividends  of  said  stock  or  interest  of  the  money  arising  therefrom,  if  these  shares 
should  he  sold  by  said  trustees  as  hereinafter  directed,  to  the  children  respectively'entitled 
to  the  same,  as  shall  not  exceed  the  dividends  or  interests  of  their  respective  shares  of 
the  principal  stock  or  money  as  aforesaid :  And  in  case  any  of  the  said  children  shall 
die  before  their  shares  shall  respectively  become  due  as  aforesaid,  the  share  or  shares  of 
any  of  them  so  dying  shall  accrue  to  the  survivors  or  survivor,  and  become  payable  to 
them  at  the  same  time  that  their  own  original  shares  and  portions  are  hereby  appointed 
to  be  paid ;  and  in  case  there  shall  be  no  children  alive  at  the  dissolution  of  the  present 
marriage,  then  it  shall  be  competent  to  the  survivor  of  the  said  Dr.  George  Swaby  and 
Mrs.  Anne  Swaby,  by  any  deed  or  last  will,  to  assign  or  bequeath  all  or  any  part  of  the 
said  trust-estate  to  such  person  or  persons  as  the  survivor  shall  think  fit." 

The  deed  further  contained  a  clause,  declaring  that  the  provisions  for  the  wife  and 
children  should  be  in  satisfaction  of  their  legal  rights. 

In  April  1840,  Mr.  Robertson's  trust  was  wound  up,  and  his  trustees  discharged  by 
the  parties  interested,  the  proceeds  of  the  trust-estate  having  then  been  distributed. 
Mrs.  Swaby  and  her  husband  were  parties  to  this  discharge,  but  the  share  falling  to 
them,  amounting  to  L.1666,  was  allowed  to  remain  in  the  hands  of  James  Robertson, 
one  of  the  trustees,  who  had  acted  as  factor  for  the  trust. 

On  10th  April  1841,  Dr.  and  Mrs.  Swaby  addressed  a  letter  to  Mr.  Robertson,  in 
the  following  terms: — "James  Robertson,  Esq.  Dear  Sir, — We  have  procured  a  com- 
mission for  our  son  in  the  33d  regiment,  and  finding  from  Mr.  William  Morrice  that 
you  have  not  paid  him  the  money  from  Bellemont,  according  to  the  receipt  sent  to  us, 
we  shall  feel  obliged  by  your  transmitting  the  same  to  him  instead  of  Messrs.  Coutts 
and  Company,  as  also  any  further  sum  that  may  be  owing  to  us  from  Bellemont  estate." 
Mr.  Robertson  did  not  act  upon  this  letter,  and  never  paid  any  thing  to  Morrice.  On 
5th  January  1842,  Mrs.  Swaby  addressed  a  letter  to  Mr.  Robertson,  in  reference  to  that 
of  10th  April  1841,  in  these  terms : — "  I  wish  to  acquaint  you  that  the  authority  was 
given  to  Mr.  Morrice  conditionally,  and  for  a  specific  purpose,  viz.  to  secure  to  him  the 
sum  of  L.450,  which  he  advanced  to  pay  my  son's  commission,  and  that  an  arrangement 
then  proposed  for  a  settlement  of  certain  Chancery  proceedings  then  pending  in  Jamaica 
was  carried  into  effect.  The  L.450  for  the  commission  has  since  been,  or  is  on  the  eve 
of  being,  repaid  to  Mr.  Morrice  out  of  the  money  which  my  son  is  entitled  to  under  his 
grandfather's  will,  and  the  proposed  compromise  went  off  entirely.  Under  these  cir- 
cumstances, the  authority  given  to  Mr.  Morrice  to  receive  my  share  of  the  Bellemont 
money  is  at  an  end,  and  therefore  I  shall  feel  obliged  by  [921]  your  making  the  neces- 
sary arrangements  for  transferring  the  stock  belonging  to  us  to  the  trustees  under  our 
marriage  settlement." 

In  December  1842,  Dr.  and  Mrs.  Swaby  employed  Mr.  Sprot  to  uplift  from  Mr. 
Robertson  the  sum  in  his  hands  belonging  to  them,  but  Mr.  Robertson  would  only  pay 
him  the  balance,  after  deducting  L.959,  which  he  conceived  he  was  bound  to  retain  in 
his  hands  to  satisfy  the  claim  of  Mr.  Morrice  for  cash  advances  to  that  amount  made  by 
him  to  Dr.  Swaby.  With  a  view  to  enable  Mr.  Sprot  to  compel  payment  of  the  full 
amount^  Dr.  and  Mrs.  Swaby,  on  9th  and  17  th  December  1842,  executed  a  deed  of 
assignation  in  favour  of  Mr.  Sprot,  assigning  to  him  the  above  sum  of  L.959,  in  Mr. 
Robertson's  hands.  This  deed  narrated  the  postnuptial  marriage-contract  before 
mentioned,  and  stated  that  the  cedents  were  '^  now  the  only  surviving  trustees  named 
by  or  under  said  contract."  It  further  stated,  that  the  sum  assigned  was  part  "  of 
the  trust-estate  of  the  late  John  Robertson  of  Bellemont,"  and  that  it  was  '*  necessary 
that  the  same  should  be  recovered,  and  payment  thereof  received,  so  that  the  amount 
thereof  may  be  invested  in  Oovernment  stocks  or  other  available  securities,  as  specified 
in  said  postnuptial  contract^  the  interest  or  annual  proceeds  thereof  being  payable  to 
us,  and  the  fee  to  our  children,  as  therein  particularly  mentioned."  This  assignation 
was  duly  intimated  to  Dr.  Robertson  on  26th  December  1842. 
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In  January  1843,  Morrice  being  then  dead,  Curtis  Reid  of  London,  the  adminis- 
trator of  his  estate,  raised  action  against  Dr.  Swaby,  who  was  then  abroad,  for  the  sum 
of  L.959,  being  the  amount  of  cash  advances  made  to  him  by  Morrice.  This  action  was 
preceded,  in  the  said  month  of  January,  by  arrestment,  ad  fundandam  jvrisdieHanefn^ 
in  the  hands  of  Mr.  Robertson,  in  whose  hands  arrestment  was  also  used  upon  the 
dependence.  In  this  action  Mrs.  Elsy  Morrice,  Morrice's  widow,  who  succeeded  Beid 
as  administrator,  was  afterwards  sisted  as  pursuer  in  his  room.  Sprot^  at  same  time, 
raised  action  against  Robertson  for  the  sum  in  his  hands  to  which  he  was  assignee,  and 
Robertson  rais^  a  multiplepoinding,  the  fund  in  medio  consisting  of  the  foresaid  sum 
of  L.959. 

These  three  actions  were  conjoined. 

Mrs.  Morrice  pleaded ; — 

1.  That  as  pursuer  in  the  action  against  Dr.  Swaby,  she  was  entitled  to  decree 
against  him  for  the  cash  advances  made  to  him,  or  for  his  behoof,  by  the  late  Mr.  Morrice, 
conform  to  the  account-current  libelled,  and  vouchers  thereof  produced. 

2.  The  fund  in  medio  was,  under  the  letter  of  10th  April  1841,  specially  appropriated 
to  meet  the  claim  of  Mr.  Morrice  or  his  estate,  and  was  held  by  Mr.  Robertson  for 
behoof  of  Mr.  Morrice  or  his  estate. 

3.  She  was  preferable  to  Mr.  Sprot,  in  respect  the  special  appropriation  before 
mentioned  was  prior  in  date  to  the  assignation  and  intimation  founded  on  by  the 
latter. 

4.  She  was  also  preferable  to  Mr.  Sprot,  in  respect  the  assignation  [922]  founded 
on  was  collusively  made  infraudem  of  the  rights  of  William  Morrice's  estate,  and  was 
a  gratuitous  Etlienation  to  a  conjunct  and  confident  person  for  the  real  behoof  of  the 
granters  themselves,  post  contractum  debitum, 

5.  She  was  preferable  to  Mr.  Sprot,  in  r&spect  his  assignation  could  not,  from  its 
terms  and  object,  compete  with  a  creditor  of  the  granter. 

Sprot  pleaded ; — 

1.  At  the  date  of  the  assignation  to  him,  the  fund  in  medio  belonged  to  the  cedents 
as  trustees  under  their  contract  of  marriage,  or  as  individuals,  and  was  subject  to  their 
disposal ;  and  the  said  fund  having  been  conveyed  by  them  to  him  prior  to  any  attach- 
ment of  it  in  the  hands  of  Robertson,  he  was  iiow  entitled  to  decree  in  the  action  at 
his  instance  against  Robertson,  and  to  be  preferred  in  the  multiplepoinding  in  terms  of 
his  claim. 

2.  As  in  right  of  the  trustees  under  the  marriage  trust  of  Dr.  and  Mrs.  Swaby,  he 
was  entitled  to  decree  in  his  action  against  Robertson,  and  to  be  preferred  in  the 
multiplepoinding  in  terms  of  his  claim. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  Finds  that^  by  the 
trust-disposition  and  deed  of  settlement  of  the  late  Dr.  John  Robertson  of  B^emonti 
dated  16th  May  and  9th  September  1818,  he,  inter  alia^  left  the  residue  of  his  estate  to 
be  divided  equally  among  his  children :  Finds  that  Anne  Robertson,  the  eldest  daughter 
of  the  said  Dr.  John  Robertson,  was  judicially  admitted,  at  the  calling  of  the  cause,  to 
have  entered  into  a  postnuptial  contract^  of  which  No.  48  of  process  is  a  correct  copy, 
on  the  7th  day  of  December  1827,  with  Dr.  Oeorge  Swaby,  whereby,  on  the  narrative 
that  the  parties  had  *  been  for  some  time  married,  and  two  children  had  been  bom  of 

*  said  marriage,  and  although  there  was  no  contract  previously  executed  between  them,' 
yet  that  certain  conditions,  provisions,  and  stipulations  had  been  concerted  and  agreed 
upon,  and  that  one  of  said  conditions  was  a  conveyance  to  trustees  of  *  All  and  Whole 
'  the  said  Anne  Swaby's  share  of  the  estate  of  Bellemont^  and  held  in  trust  for  behoof 

*  of  herself  and  her  brothers  and  sisters,  under  her  said  deceased  father's  trust-deed  and 

*  settlement,  dated  16th  of  May  and  9th  day  of  September  1818,  subject  to  the  con- 
'  ditions  and  provisions  therein  contained,  the  said  Joseph  James  Robertson  and  others, 
'  the  trustees  aforesaid,  having  full  power  and  authority  to  uplift  and  discharge  the 
^  annual  profits  of  the  said  estate  of  Bellemont^  and  to  pay  the  same  as  an  alimentary 
'  provision  to  the  said  Mrs.  Anne  Swaby  and  Dr.  Greorge  Swaby,  each  for  one-half 
'  thereof  during  the  subsistence  of  this  marriage,  excluding  always  the/tM  mariU  of  the 

*  said  Dr.  George  Swaby  as  to  the  half  thereof  payable  as  aforesaid  to  the  said  Mrs. 
'  Anne  Swaby,  which  may  be  paid  to  herself  upon  her  own  receipt  alone  during  the 
'  subsistence  of  the  marriage;  and  upon  the  dissolution  of  the  maniage,  the 
'  whole  of  the  said  annual  proceeds  or  profits  shall  be  paid  to  the  survivor  duriiig 
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*  his  or  her  natural  life;  and,  after  the  death  of  the  survivor,  the  fee  thereof 
'  shall  [923]  he  paid  and  belong  to  the  children  of  the  marriage  as  after-mentioned, 

*  declaring  that  the  half  shares  hereby  due  to  the  said  Anne  Swaby,  arising  either 
'  from  the  profits  of  said  canal  shares,  or  from  the  profits  of  said  estate  of  Belle- 

*  mont,  shall  not  be  subject  to  the  jtis  marUi  of  said  Dr.  George  Swaby  in  any 
'  manner  of  way,  and  in  so  far  the  said  Dr.  George  Swaby  does  hereby  renounce  hxBJus 
'  moaiti  and  all  right  and  interest  in  him  over  the  same  to  the  extent  aforesaid ;  and, 
'  after  the  dissolution  of  the  said  marriage,  the  said  trustees  shall  be  obliged  to  pay  over 
'  the  whole  annual  produce  or  profits  of  the  trust-estate  to  the  survivor  of  the  said 
'  George  or  Anne  Swaby  during  all  the  days  of  his  or  her  natural  life,  as  the  case  may 
'  be  ;  and  after  the  dea^  of  the  survivor  of  said  parents,  then  that  the  said  trustees  shall 
'  pay  over  or  assign  the  said  capital  stock,  or  the  proceeds  thereof  if  sold,  equally  to 
'  the  child  or  children  of  the  said  marriage,  upon  their  coming  of  age  respectively : ' 
Finds  it  not  alleged,  tbat  at  the  date  of  the  said  contract  of  marriage,  the  said  George 
Swaby  was  insolvent,  or  had  contracted  debt  to  any  amount,  or  that  the  provisions  in 
the  said  contract  are  in  any  way  exorbitant  or  unreasonable,  and  therefore  that  the  same 
is  entitled  to  receive  effect  as  an  onerous  deed :  Finds  that  there  was  a  balance  in  the 
hands  of  James  Robertson,  one  of  and  factor  for  the  trustees  of  the  said  Dr.  John 
Robertson,  of  L.959,  8s.  6d.,  with  interest,  from  31st  December  1841,  and  that  the  said 
sum  has  been  consigned  under  deduction  of  the  expenses  of  the  process  of  multiplepoind- 
ing  raised  by  the  said  James  Robertson :  Finds,  that  on  the  10th  of  April  1841,  the 
said  Dr.  and  Mrs.  Swaby,  by  a  letter  addressed  to  the  said  James  Robertson,  authorised 
him  to  pay  to  William  Morrice,  now  deceased,  and  in  whose  right  the  claimant,  Mrs. 
£lsy  Morrice,  now  stands,  the  price  of  a  commission  for  their  son  out  of  the  money  dae 
from  Bellemont,  '  as  also  any  further  sum  that  may  be  coming  to  us  from  the  Bellemont 

*  trust : '  Finds  no  evidence  that  the  sum  in  the  hands  of  the  said  James  Robertson 
was  acknowledged  by  him  to  be  due  to  the  said  William  Morrice,  or  that  any  step  was 
taken  under  the  alleged  transference  of  the  balance  in  his  hands  by  the  foresaid  letter, 
and  that  no  payment  was  made  in  terms  thereof :  Finds  that,  in  another  letter  addressed 
by  Mrs.  Swaby  to  the  said  James  Robertson,  dated  the  5th  of  January  1842,  she  stated 
that  the  former  authority  '  was  given  to  Mr.  Morrice  conditionally,  and  for  a  specific 
'  purpose — viz.  to  secure  to  him  the  sum  of  L.450,  which  he  advanced  to  pay  my  son's 
'  commission,  and  that  an  arrangement  then  proposed  for  a  settlement  of  certain  Chancery 
'  proceedings  then  pending  in  Jamaica,  was  carried  into  effect  The  L.450  for  the  com- 
'  mission  has  since  been,  or  is,  on  the  eve  of  being  repaid  to  Mr.  Morrice  out  of  the 

*  money  which  my  son  is  entitled  to  under  his  grandfather's  will,  and  the  proposed 

*  compromise  went  off  entirely ; '  that  the  price  of  the  commission  was  about  to  be  paid, 
and  therefore  *  the  authority  given  to  Mr.  Morrice  to  receive  my  share  of  the  Bellemont 
'*  money  is  at  an  end,'  and  requesting  [924]  that  the  amount  should  be  conveyed  to  the 
marriage  trustees :  Finds  that  the  claimant  Mrs.  Morrice  is  not  entitled  to  claim  as 
assignee  to  the  said  fund  in  medio  under  the  foresaid  letter  of  10th  April  1841,  to  the 
prejudice  of  the  trustees  under  the  foresaid  contract  of  marriage :  Finds  that  Mrs. 
Morrice  has  established  her  claim  of  debt  to  the  amount  of  L.595,  8s.  6d.,  and  therefore, 
in  the  constitution,  decerns  against  the  said  Greorge  Swaby  to  the  amount  of  the  foresaid 
sum,  with  interest  from  31st  December  1841  until  payment,  and  allows  extract  of  this 
decree  of  constitution  to  go  out  ad  interimy  and  finds  him  liable  in  the  expenses  attend- 
ing the  constitution,  of  which  allows  an  account  to  be  given  in,  and  remits  to  the  auditor 
to  tax  the  same  and  report.  But  in  the  multiplepoinding,  finds  that  the  claimant  Thomas 
Sprot,  on  the  9th  and  14th  December  1842,  obtained  an  assignation  from  Mr.  and  Mrs. 
Swaby  individually,  and  as  trustees  under  the  foresaid  contract,  of  all  right  competent 
to  them,  for  themselves,  and  as  trustees  for  their  children  therein ;  and  tbat  on  the  26th  of 
December  1842  the  said  assignation  was  intimated  to  the  said  James  Robertson,  conform 
to  instrument  of  intimation,  No.  13  of  process  :  Finds  that^  on  the  14th  January  1843, 
arrestment  (ui  fundandam  jurisdictionem  was  raised,  with  a  view  of  founding  an  action 
at  the  instance  of  Curtis  Reid,  as  administrator  of  the  said  William  Morrice,  in  the 
hands  of  the  said  James  Robertson,  and  that  on  the  same  day  another  arrestment  was 
used  on  the  dependence ;  but  finds  that  neither  of  these  arrestments  could  compete  with 
the  rights  covered  by  the  said  intimated  assignation :  Finds,  therefore,  to  the  extent  of 
the  rights  vested  under  the  said  contract  of  marriage  in  the  said  Mrs.  Swaby  and  her 
children,  and  their  trustees,  the  said  Thomas  Sprot  is  entitled  to  preference  for  their 
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behoof ;  but  finds  that  the  said  arrestment  is  valid  to  affect  the  fund,  in  so  far  as  the 
said  George  Swaby  had  an  interest  therein ;  and  with  these  findings  appoints  the  canse 
to  be  called,  in  order  that  parties  may  state  to  what  extent  and  in  what  form  decree  of 
preference  is  craved." 

Mrs.  Morrice  reclaimed  and  pleaded ; — 1.  That  the  letter  of  10th  April  1841  being 
conceived  in  favour  of  her  husband,  he  had  a  Jus  quesitum  therein,  and  it  could  not 
be  recalled  or  discharged  without  his  consent^  2.  That  a  postnuptial  contract  was 
ineffectual  against  the  creditors  of  the  husband.* 

Lord  PRBsmBirr. — I  see  no  ground  for  altering  the  interlocutor.  It  is  only  the  latter 
part  of  the  finding  that  is  in  dispute.  When  I  look  to  the  letter  of  10th  April  1841, 
I  see  no  such  appropriation  of  the  money  as  to  give  Morrice  a  jus  qucesUum.  It  is  just 
a  mandate ;  and  if  any  mandate  can  be  recalled,  this  was  by  the  subsequent  letter  of 
5th  January  1842.  I  am,  therefore,  dear  that  there  was  [9S6]  no  speofic  appropria- 
tion. The  mandate  of  1841  was  revoked,  and  measures  were  taken  to  secure  a  fund 
in  the  hands  of  Mr.  Sprot,  to  carry  out  the'  provisions  of  the  marriage-contract  This 
was  done  by  a  regular  assignation  to  Sprot  duly  intimated,  and  the  present  competition 
is  between  that  assignation  and  the  subsequent  arrestments.  Such  a  mandate  as  that 
contained  in  the  letter  of  April  1841  did  not  require  to  be  expressly  recalled.  A 
subsequent  assignation  was  quite  sufficient  to  recal  it,  and  carry  off  the  fund. 

As  to  the  validity  of  the  marriage-contract  in  a  question  with  creditors,  no  such 
plea  was  raised  before  the  Lord  Ordinary ;  and  if  there  had  been  any  thing  in  it^  we 
must,  in  point  of  form,  have  sent  the  case  back  to  the  Lord  Ordinary  to  decide  upon  it 
But  the  contract  is  quite  valid.  There  is  no  proof  that  the  provisions  are  at  all  excessive. 
I  am  for  adhering  to  the  interlocutor. 

Lord  Maokbnzie. — I  agree.  The  only  thing  that  at  first  struck  me  was  in  regard 
to  the  fee  which  went  to  the  children.  For  though  a  wife's  right  is  good  under  a  post- 
nuptial marriage-contract,  where  the  provision  to  her  is  reasonable  as  it  is  here,  it  does 
not  follow  that  children  have  an  equal  right  But  in  this  case  there  was  a  conveyance 
in  trust,  and  I  think  that  was  sufficient  to  secure  their  right  The  only  difficulty  I 
ever  had  was,  whether  their  right  was  not  liable  to  be  defeated  by  the  father's  creditors ; 
but  I  am  rather  inclined  to  think  that  the  fee  was  secured  to  them,  considering  how  it 
was  constituted  when  the  father  was  perfectly  solvent  On  the  part  of  the  wife,  there 
is  a  renunciation  of  her  legal  rights,  which  ia  a  very  large  return. 

Lord  Fullerton. — I  am  not  sure  whether  it  has  ever  been  held  that  a  postnuptial 
marriage-contract,  which  takes  a  large  portion  of  the  fee  from  the  husband,  and  settles 
it  on  the  children,  can  stand  against  creilitors. 

Lord  Mackenzie. — The  children  here  were  not  tuuciiuri  ;  they  were  born  and  alive, 
and  it  was  competent  for  the  father  to  make  a  gift  to  them ;  and  gifts  to  children  aze 
not  revocable. 

The  Court  accordingly  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  and 
remitted  the  cause  back  to  his  Lordship,  to  proceed  further  therein  as  to  him  should 
seem  just,  reserving  all  questions  of  expenses. 

[Of.  Wright  v.  Harley,  9  D.  1160 ;  Wat^s  Trustees  v.  Pitikney,  16  D.  288 ;  DwOop's 
Trustees  v.  Durdop,  3  M.  761,  and  5  M.  (H.L.)  22;  MiUer  v.  Leamumth,  10  M.  112, 
and  2  B.  (H.L.)  62 ;  Spalding  v.  Spalding's  Trustees,  2  R.  250.] 

1  Benton  v.  Actors,  June  26,  1634,  (M.  7721) ;  Irving  v.  Forbes,  June  8,  1676, 
(M.  7722). 

«  Shearar  v.  Christie,  Nov.  18,  1842,  {ante,  Vol.  V.  p.  132). 
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No.  114.  Vr»''    Dimlop  930.    29  Juno  1846.    2nd  Div.— Lord  Ctminghame. 

Andrew  Beattie,  Pursuer. — JRtUherfurd — Maidment. 
BOBSRT  M'Lkllan  and  James  Neilson,  Defenders. — 0.  G.  Bell — Y(yimg. 

Beparation — Diligence  {Wrongous) — Master  and  Servant — SmM  Debt  Act  {Juetice  of 
Peace) — Process — Jury  Trial — Issue, — Held  that  a  creditor  employing  a  constable  to 
execute  a  small-debt  decree,  was  liable  for  a  poinding  executed,  or  attempted  to  be 
executed  by  him  without  haying  previously  delivered  to  the  debtor  a  regular  charge, 
though  he  had  returned  an  execution  of  charge  to  the  creditor,  in  all  respects  regular. 
— ^Form  of  issue  approved  of  to  try  such  a  case. 

Sequel  of  case  reported,  ante^  Vol.  YI.  p.  1088. 

The  case  having  returned  to  the  Lord  Ordinary,  his  Lordship  remitted  to  the  issue- 
clerks  to  prepare  an  issue,  it  being  understood  that  the  discussion  upon  the  relevancy  of 
the  conclusion  for  damages,  the  fourth  and  fifth  reasons  of  reduction  alone  having  been 
sustained  by  the  Court,  should  take  place  in  the  shape  of  objections  to  the  issue. 

The  following  issue  was  returned  by  the  issue-clerks : — 

"  Whether,  on  or  about  the  6th  day  of  October  1841,  the  defenders  wrongously 
poinded  effects  belonging  to  the  pursuer  within  the  Bee-Hive  Inn,  Dumfries,  to  the 
extent  of  L.d,  16s.  or  thereby,  to  the  loss,  injury,  and  damage  of  the  pursuer? 

Damages  laid  at  L.300. 

Upon  this  issue  an  oral  discussion  took  place  before  the  Lord  Ordinary,  which 
resulted  in  both  parties  being  allowed  to  add  certain  addi-  [931]  -tional  pleas  in  law  to 
the  record,  and  an  order  appointing  mutual  minutes  of  debate.  The  additional  pleas  in 
law  for  the  defender  were — "  1.  That  a  valid  small-debt  decree,  not  liable  to  reduction, 
having  been  put  into  the  hands  of  the  officer,  and  he  having  returned  an  execution  ex 
facie  regular,  the  defender  M'Lellan  is  not  liable  in  damages  for  the  error  committed  by 
the  officer  in  the  charge  served  upon  the  pursuer,  more  especially  as  he  abandoned  the 
diligence  immediately,  and  never  insisted  in  it  after  the  objection  to  it  was  stated. 
2.  The  pursuer  not  having  been  content  to  abide  by  his  legal  remedy,  but  having  taken 
the  law  into  his  own  hands,  and  revenged  himself  on  the  spot  for  any  illegality  or 
irregularity  which  there  may  have  been  in  the  proceedings  of  the  officer,  by  committing 
a  violent  assault  upon  him  and  his  assistants,  cdl  claim  for  damages  is  thereby  barred  or 
discharged." 

The  pursuer's  additional  plea  was, — *'  The  summons  having  been  issued  under  the 
6th  Oeo.  lY.  c.  48,  it  was  essential  that  the  formula  pointed  'out  by  that  statute  should 
be  followed  in  every  respect,  and  as,  by  that  act  a  proper  date  is  made  a  statutory 
requisite,  the  omission  of  such  date,  or  the  giving  a  false  date,  is  fatal  to  the  writ  and 
the  decreet,  and  all  that  may  have  followed  thereon  is  in  consequence  thereof  funditus 
null  and  void. 

Against  the  relevancy  of  the  conclusion  for  damages,  the  defenders  argued; — ^A 
creditor  was  liable  for  the  legality  and  formality  of  a  decree  in  his  favour,  and  also  for 
the  fact  of  the  officer  he  employed  having  lawful  authority  to  put  it  in  execution,  but 
there  his  liability  stopped.  He  was  answerable  for  what  the  officer  he  employed  did  in 
obedience  to  the  warrant  which  he  put  into  his  hands,  but  not  for  what  he  did  in 
violation  of  it,  unless  he  violated  it  by  his  employer's  instructions.  The  rule  of  law 
was — culpa  tenet  suos  auctores.  The  liability  of  a  master  for  the  acts  of  his  servant 
might  be  an  exception  to  this  rule,  but  it  was  an  exception  of  a  limited  nature ;  for 
though  a  master  was  liable  for  damage  occasioned  by  his  servant's  negligence  in  doing  a 
lawful  act^  in  the  course  of  his  service,  he  was  not  so  if  the  act  was  in  itself  unlawful, 
and  not  proved  to  have  been  authorised  by  him.^  Neither  was  he  liable  if  he  took 
proper  precautions  to  insure  his  work  being  carefully  performed,  as,  for  instance,  by 
pointing  out  a  safe,  and  forbidding  an  unsafe,  mode  of  operation  to  be  followed,  and  the 

1  Lyons  v.  Martin,  (8  Ad.  &  E.  512) ;  Dalrymple  v.  M'Gill,  Jan.  19,  1804,  (Hume, 
p.  387). 
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injuTy  complained  of  was  in  consequence  of  a  disregard  of  his  instmetdons.^  But  an 
officer  of  the  law,  employed  to  execute  diligence,  was  not  in  the  situation  of  a  servant  or 
agent,  for  the  creditor  was  not  entitled  to  perform  the  duty  himself,  but  was  bound  to 
employ  [932]  one  of  a  particular  body,  named  judicially,  and  pointed  out  by  law.  It 
was  not  disputed  that  the  creditor  was  liable  for  what  the  officer  did  by  his  orders,  or 
in  terms  of  the  warrant  with  which  he  armed  him,  but  it  was  maintained  that  his 
liability  did  not  extend  beyond  the  legality  of  the  warranty  and  the  propriety  of  his 
instructions.  In  the  present  case,  the  decree  put  into  the  hands  of  the  officer  was  quite 
precise  in  its  terms,  ordaining  execution  by  poinding,  only  after  a  charge  of  ten  free 
days.  The  only  ground  of  damage  which  could  now  be  insisted  in,  after  the  final 
judgment  of  the  Court,  was,  that  the  officer  had  poinded  without  giving  a  valid  charge. 
Had  the  execution  of  charge  been  irregular,  the  creditor  might  have  been  liable  for 
not  having  taken  the  precaution  to  examine  it.  But  here  the  execution  was  regular  in 
every  respect,  the  only  defect  being  in  the  chaige  itself,  which  the  creditor  had  no 
opportunity  of  seeing  or  checking.  For  this  irregularity  the  creditor  was  not  answer- 
able, because  it  was  the  unauthorised  act  of  the  officer,  in  violation  of  the  express  terms 
of  his  warrant* 

There  was  another  view  of  the  case  founded  on  the  nature  and  object  of  the  Small 
Debt  Act,  under  which  the  proceedings  complained  of  took  place ;  for  it  could  not  now 
be  said  that  these  proceedings  were  under  the  Act^  the  decree  standing  as  a  good  decree 
under  it — the  judgment  of  the  Court  merely  going  to  this,  that  there  was  an  irregularity 
in  the  after  proceedings  towards  execution.  The  object  of  the  statute  was  cheap  and 
summary  justice  in  petty  cases,  and,  with  reference  to  this  object,  the  whole  machinery 
of  the  Act  was  devised.  Legal  practitioners  were  excluded  from  the  Court ;  the  parties 
got  their  summonses  from  the  clerk  for  sixpence ;  and  the  officers  whom  they  were  bound 
to  employ  to  execute  their  decrees  were  of  the  very  lowest  class,  and  necessarily,  from 
the  fees  allowed  them,  (varying  from  fourpence  to  a  shilling,)  very  poor  and  ignorant 
men,  and  unqualified  for  the  formal  and  accurate  discharge  of  official  duty.  It  was  a 
result  quite  contrary  to  the  fair  meaning  and  intention  of  the  Act  to  subject  parties 
availing  themselves  of  its  provisions — which,  however  well  calculated  for  the  cheap  and 
summary  attainment  of  substantial  justice  in  cases  too  petty  to  be  allowed  to  occupy  the 
time  of  other  courts,  were  by  no  means  fitted  to  attain  that  precise  legal  accuracy  and 
formality  which  the  more  expensive  machinery  of  higher  tribunals  insured — to  pro- 
cesses involving  the  expense  of  jury-trial,  upon  the  ground  of  an  error  in  point  o|  form, 
from  which  it  could  not  be  said  that  any  substantiid  ii^ustice  had  arisen ;  and  to  hold 
that)  for  forty  years,  a  party  to  a  small  debt  process  was  subject  to  an  action  of  damages 
for  any  occult  error  committed  by  the  ignorant  constable,  one  of  the  class  which  he  was 
bound  to  employ.^  It  was  further  submitted,  that  whatever  claim  of  damages  the 
.  pursuer  might  have  had,  if  he  had  chosen  to  rest  satisfied  [933]  with  his  legal  remedy, 
he  discharged  it  by  his  own  conduct  in  committing  a  violent  assault  upon  the  officer 
and  his  assistants  when  the  poinding  was  attempted. 

The  pursuers  argued  ;~The  employer  was  responsible  for  all  the  acts  of  the  party 
employed,  in  relation  to  the  matter  required  to  be  done ;  and  therefore,  as  the  constable 
was  here  acting  under  the  employment  of  the  defender  MTicllan,  he  must  take  the  con- 
sequences arising  from  the  legal  or  wrongful  execution  of  the  diligence  upon  his  own 
shoulders.  It  was  true  that  a  creditor  could  not  execute  diligence  himself,  and  was 
compelled  to  employ  an  officer ;  but  he  ought  to  employ  a  skilful  one,  and  was  liable 
for  any  unskilfulness  or  irregularity  in  his  proceedings.  There  was  no  relevancy  in  the 
plea  founded  upon  the  assault  committed  by  the  pursuer  upon  the  officer  and  assistants 
at  the  time  of  the  poinding,  inasmuch  as,  for  that  offence,  he  had  already  been  tried  and 
punished  criminally. 

The  Lord  Ordinary  made  avizandum  with  the  case  to  the  Court,  issuing  the  sub- 
joined note.^ 

1  Linwood  v.  Hawthorn,  May  14,  1817,  (F.C.)  affirmed  March  19,  1821  ;  Waldie 
V,  Duke  of  Roxburgh,  March  1,  1822,  (1  S.  367,)  affirmed  Feb.  10,  1825,  1  W.  S.  1). 

3  Smith  17.  Fraser  and  Scott,  June  26,  1844. 

»  Brodie,  June  18,  1836,  (14  S.  983). 

^  "  NoTB. — ^When  the  present  case  was  formerly  before  the  Courts  in  May  1844, 
(see  Reports,  28th  May  1844,)  the  majority  of  their  Lordships,  differing  from  ti^e  Lord 
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[934]  Lord  Justicb-Clkrk. — The  Court  formerly  objected  to  the  attempt  made  by 
the  respondents  to  answer  distinct  and  clear  reasons  of  reduction,  founded  on  [936]  devia- 
tions from  the  rules  prescribed  by  the  statute,  by  urging  matters  wholly  foreign  to  the 
point — viz.  that  the  debt  was  due,  or  that  no  injury  was  sustained.  [936]  Neither  was 
that  course  taken  in  Brodie,  Nov.  18,  1836,  referred  to  by  the  Lord  Ordinary ;  for  in 

Ordinary,  sustained  the  fourth  and  fifth  reasons  of  reduction,  and  remitted  the  case  to 
the  Ordinary  to  proceed  with  the  cause.  It  has  accordingly  been  prepared  for  further 
decision  by  the  draft  of  the  issue  transmitted  by  the  jury  clerks,  and  by  the  minutes  of 
debate  on  its  relevancy,  since  lodged.  The  Lord  Ordinary,  on  grounds  to  be  immediately 
explained,  cannot  with  propriety  now  dispose  of  the  case  otherwise  than  by  reporting  it 
to  the  Court 

'*  His  opinion,  as  formerly  expressed,  with  reference  to  the  reasons  of  reduction  was, 
that  these  should  be  repelled,  because  the  pursuer,  under  the  circumstances,  had  no  well- 
founded  claim  to  damages,  and  consequently  that  he  had  no  legitimate  or  intelligible 
interest  to  insist  in  this  action.  The  Lord  Ordiniary  never  doubted  that  there  were 
blunders  in  a  part  of  the  proceedings  sufficient  to  annul  the  poinding  (if  the  diligence 
had  not  been  abandoned)  and  to  infer  damages,  at  least  against  the  constable,  if  any 
legal  injury  had  been  sustained  by  the  pursuer.  But  as  the  debt  was  admitted  to  have 
been  a  just  debt — as  it  was  paid  by  the  proper  debtor  long  before  the  action  was 
raised — and  as  the  whole  warrants  were  ready  to  be  given  up  to  him,  while  no  diligence 
was  allowed  to  be  carried  into  effect  against  the  pursuePs  person  or  property,  (the  poinding, 
the  only  diligence  attempted,  having  been  successfully  obstructed  by  the  pursuer,  and 
of  course  abandoned  on  payment  of  the  debt,)  on  these  grounds  it  was  thought  that  the 
pursuer  had  plainly  no  Intimate  interest  or  title  to  pursue  a  reduction  of  the  pro- 
ceedings, which  could  now  lead  to  nothing  either  against  creditor  or  constable.  These 
views  were  fully  set  forth  in  the  Lord  Ordinary's  interlocutor  and  note,  of  6th  February 
1844,  and  it  humbly  appears  to  him  that  they  received  important  confirmation  from  the 
observations  of  Lord  Medwyn  on  the  peculiar  structure  and  provisions  of  the  Justices 
Small  Debt  Act,  which  had  been  overlooked  in  the  Outer-House. 

"  The  majority  of  the  Court,  however,  having  expressed  a  different  opinion,  and  pro- 
nounced judgment  sustaining  the  fourth  and  fifth  reasons  of  reduction,  the  Lord  Ordinary 
would  have  held,  as  a  matter  of  course,  that  their  Lordships  considered  the  pursuer's 
daim  for  damages  to  be  relevant  to  a  certain  extent,  and  in  that  view  he  would  have 
approved  of  the  issue ;  but  as  it  appears,  from  the  published  report  of  the  case,  that  at 
least  two  of  the  Judges  thought  no  damages  due  to  the  pursuer,  he  conceives  himself 
bound,  petty  as  the  case  is,  to  bring  it  in  this  stage  once  more  under  review  of 
the  Court 

"  The  Lord  Ordinary  himself  continues  to  think  that  no  claim  of  damages  is  fairly 
maintainable  by  the  pursuer  against  either  of  the  defenders ;  but  he  expresses  that 
opinion  with  some  hesitation,  in  the  position  in  which  the  case  is  now  placed  by  the 
judgment^  final  in  this  Court,  sustaining  the  fourth  and  fifth  reasons  of  reduction,  and 
from  his  not  being  aware  of  the  ulterior  views  of  the  Court  in  pronouncing  that  inter- 
locutor.  The  Loid  Ordinary  is  desirous  to  explain  that  his  opinion  on  the  case  proceeds 
chiefly  on  the  following  considerations : — 

"  I.  If  it  is  to  be  inferred,  from  a  strict  construction  of  the  words  of  the  fifth  reason 
of  reduction,  that  the  Court  has  finally  found  and  declared  that  a  poinding,  valid  and 
effectual  to  any  extent,  was  actually  used  and  completed  by  the  constable,  then  it  is 
supposed  that  a  claim  for  damages,  at  least,  against  him,  would  incontestably  lie.  It 
would  not  be  sufficient  to  obviate  such  claim  that  the  party  who  was  the  subject  of  an 
illegal  warrant  at  first  resisted  it,  or  even  assaulted  the  officer,  because  the  individual 
guilty  of  assault  has  been  punished  for  that  offence ;  but  the  reparation  due  for  the  com- 
plete execution  of  an  illegal  warrant  cannot  be  taken  away  by  the  punishment  of  the 
party  for  an  excess  of  resistance  to  its  enforcement  This  was  well  exemplified  in  the 
noted  case  of  O'Neal,  where  a  person  who  was  convicted  of  murder  in  resisting  officers 
executing  a  warrant  under  the  comprehending  act^  at  Dumfries,  ultimately  declared  to 
be  illegal,  (it  is  believed  by  the  twelve  Judges  of  England,  on  a  report  made  to  the 
Secretary  of  State,  which  produced  a  pardon  to  the  prisoner,)  afterwards  prosecuted  a 
claim  of  damages  against  the  magistrates  who  had  issued  the  warrant ;  and  though  the 
case  failed,  from  the  elapse  of  the  period  to  which  actions  against  the  magistrates  were 
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that  caae  the  majority  of  the  First  Division  held  that  there  was  no  irregularity,  but  a 
good  citation,  under  which  the  party  ought  to  have  appeared.  That  the  First  Division 
never  intended  to  say  that  irregularity  in  diligence  could  be  obviated  by  pleading  such 
considerations  as  I  have  now  adverted  to,  is  plain  from  the  judgment  (founded  on  the 

limited  by  the  statute,  the  right  of  the  pursuer  to  insist  in  the  action  was  not  questioned. 
See  Dicty.  p.  11,201. 

"  II.  But  if  the  Court  are  not  foreclosed,  by  the  former  interlocutor,  from  entering 
into  the  inquiry  as  to  the  actual  execution  of  any  poinding  in  the  present  instance,  it  is 
thought  that  the  productions  in  process  decisively  show  that  there  was  no  proper  or 
legal  poinding,  in  any  sense  of  the  term,  used  by  the  constable.  The  paper  called 
schedule  of  poinding  was  printed  in  the  additional  appendix  formerly  before  the  Courts 
(additional  appendix,  pp.  6-7 ;)  and  if  that  document  be  compared  with  the  order  of 
procedure  laid  down  by  the  Justices  Small-Debt  Act,  (6  Geo.  lY.  cap.  48,  sec  12,)  it 
will  be  found  to  be  the  most  absurd  and  inept  proceeding  ever  attempted  by  any  officer 
of  the  law.  The  clause  of  the  statute  before  referred  to,  prescribes  very  careftdly  the 
only  mode  in  which  poindings  can  be  used  on  small-debt  decrees.  The  goods  must  first 
be  appraised,  then  they  must  be  carried  to  the  market-cross  of  the  nearest  town  or 
village,  and  exposed  to  public  roup,  after  one  hour's  notice  by  the  crier ;  and  it  is  only 
if  the  effects  are  not  sold  after  that  notice,  that  they  are  authorised  to  be  delivered  over 
at  the  appraised  value  to  the  creditor.  Instead  of  that»  the  schedule  of  poinding  pro- 
duced here  shows  that  the  constable  made  the  pretence  of  delivering  over  the  goods 
instantly  to  the  creditor,  without  any  public  intimation  by  the  crier,  or  exposure  to  roup 
at  the  cross,  which  was  a  proceeding  manifestly  contrary  to  the  Act,  and  no  more 
effectual  than  if  he  had  declared  the  goods  to  belong  to  himseif. 

"  Although  the  pursuer  averred  in  the  summons  that  a  part  of  his  goods  had  been 
carried  away,  he  does  not  repeat  that  allegation  in  the  record.  It  may,  therefore,  be 
held  as  retracted  or  departed  from.  Further,  the  articles  9  and  10  of  the  defenders' 
statement  of  facts,  that  the  debt  was  paid  on  the  following  day  after  the  poinding,  and 
that  the  diligence  was  never  reported,  are  admitted  by  the  pursuer. 

"  Separately,  the  allegation  of  the  defender,  that  tiie  pursuer  assaulted  the  constable, 
and  successfully  resisting  the  poinding,  is  proved  by  the  records  of  the  Sheriff-court^ 
extracts  from  which  have  been  produced,  in  terms  of  a  late  order  of  the  Lord  Ordinary. 
These  show  that  the  pursuer  assaulted  the  constable,  to  the  effusion  of  his  blood,  and 
attempted  to  deforce  him  ;  and  it  must  have  been  in  consequence  of  that  violence  that 
the  constable  went  through  the  form  of  returning  the  schedule  of  poinding,  unauthorised 
by  the  statute,  and  utterly  inept  and  void  in  itself,  which  has  just  been  referred  to. 

**  On  this  state  of  the  fact,  the  question  arises,  whether  a  mere  attempt  to  execute 
illegal  diligence,  which  the  person  who  has  been  the  object  of  it  has  successfully  resisted 
viafacH,  can  entitle  that  party  to  damages?  The  relevancy  of  such  a  claim  seems  very 
doubtful  Take  a  stronger  case  than  occurs  here.  Suppose  an  officer  who  has  a  warrant 
against  A,  attempts  to  execute  it  against  B.,  who  knocks  down  the  officer,  and  walks 
freely  off,  without  being  again  assaUed,  surely  B.  could  not  seek  reparation  in  law  as 
for  an  injury  which  he  has  himself  manu  fotii  prevented.  Nor  even  in  former  times, 
when  the  popular  excitement  was  at  its  height  against  general  warrants  in  another  part 
of  the  empire,  could  Wilkes  have  claimed  damages  if  he  had  succeeded  in  repulsing  the 
officers,  and  prevented  them  from  seizing  his  papers.  There  is  no  such  case,  nor  any 
analogous  precedent  on  record. 

"  III.  If  any  damages  were  held  to  be  due  here,  on  views  different  from  those  enter- 
tained by  the  Lord  Ordinary,  it  would  be  necessary  to  distinguish  the  cases  of  the 
creditor  and  of  the  constable.  Each  of  these  have  separate  grounds,  sufficient,  it  is 
thought^  to  meet  the  pursuer's  claim  of  damages  in  the  present  and  in  every  other  stage 
of  this  action. 

'^(1.)  The  creditor,  Mr.  M'Lellan,  is  not  liable  for  the  unauthorised  blunder  of  the 
messenger.  That  error  consisted  in  the  execution  of  intimation  or  charge  served  on  the 
debtor,  which  the  creditor  could  never  see.  In  such  circumstances,  looking  to  the 
humble  acquirements  and  qualifications  of  justice  of  peace  constables,  whom  (done  the 
lieges  can  employ  in  executing  these  warrants,  it  would  be  a  most  serious  doctrine 
indeed,  if  they  were  held  responsible  for  every  blunder  in  the  executions  delivered  to 
the  debtors,  necessarily  outwith  the  presence  of  the  creditor.     In  general,  the  parties 
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strictest  application  of  the  opposite  doctrine)  in  granting  a  new  trial  in  M^Loskie  v, 
Struthers,  which  we  lately  had  occasion  to  consider.  In  this  question  of  relevancy,  it 
appears  to  me  that  the  answers  to  the  [937]  claim  of  damages  on  the  merits  are  errone- 
ously viewed  as  ohjections  to  relevancy.     No  two  matters  can  he  more  distinct.     I  said 

holding  these  decrees  are  the  most  humhle  in  the  community ;  the  officers  employed  to 
execute  the  warrants  are  also  of  the  lowest  grade  and  qualifications,  as  the  remuneration 
allowed  to  them  hy  the  statute  demonstrates,  and  therefore  a  large  class  of  the  most 
indigent  memhers  of  society  might  he  exposed  to  ruin  if  they  were  made  personally 
responsihle,  hy  processes  in  this  Court  or  otherwise,  founded  on  the  mistake  of  ignorant 
constahles.  This  was  well  illustrated  hy  Lord  Mackenzie  in  his  opinion  in  the  analogous 
case  of  Brodie,  18th  June  1836,  which  deserves  attentive  consideration  in  all  cases  of 
the  present  description,  founded  on  petty  irregularities  hy  constahles  in  the  execution  of 
the  Small-Deht  Act. 

"  In  the  strictest  application  of  the  law,  however,  in  cases  of  more  importance,  it  is 
material  to  oheerve  that,  even  in  the  case  of  messengers-at-arms,  the  highest  class  of  officers 
entrusted  with  the  execution  of  writs,  the  employer  of  the  messenger  is  not  held  liahle 
in  reparation  to  a  party  suffering  injury  from  any  clerical  or  even  wilful  mistake  of  the 
latter  in  the  execution  of  his  duty,  not  authorised  hy  the  employer,  or  known  to  him  till 
after  the  wrong  has  heen  done.  The  productions  here  prove  incontestahly  that  the 
employer  here  could  not  he  aware  of  the  messenger's  hlunder  till  the  pursuer  complained 
of  it^  after  the  attempted  poinding,  as  the  execution  returned  hy  the  messenger  to  the 
creditor  was  quite  correct  and  complete  in  every  particular.     See  additional  App.,  p.  3. 

'^  The  creditor  in  the  present  instance,  therefore,  falls  within  the  rule  laid  down  hy 
the  Court  exempting  employers  from  responsihility  for  the  mistakes  of  officers  in  the  execu- 
tion of  diligence  to  which  the  creditor  has  not  heen  personally  accessary,  as  exemplified 
in  the  case  of  M'Lellan  in  1766,  (5  Brown's  Supp.,  920,)  and  of  Stewart  in  1784,  (Diet., 
p.  13,989,)  and  the  opinions  reported  in  the  late  case  of  Scott,  26th  June  1844,  as  quoted 
in  the  defenders'  minute.  The  same  doctrine  also  has  heen  recognised  hy  the  general 
practice  to  seek  reparation  for  inept  executions  of  diligence  only  against  the  messenger 
and  his  cautioners. 

"  Besides,  the  fact  is  constantly  to  he  kept  in  view  here,  which  is  established  by  the 
productions,  (Additional  App.,  pp.  2  and  3,)  that  the  pursuer  was  hoth  cited  originally 
and  charged  afterwards,  by  executions  delivered  to  himself  personally ;  yet  it  does  not 
appear  that  he  ever  complained  of  any  error  or  defect  in  the  citation,  either  to  justices 
or  creditor,  till  recently  before  the  present  action  was  raised.  This  being  the  fact^  the 
observations  of  Lord  Mackenzie,  on  the  groundlessness  and  injustice  of  a  claim  of  damage 
in  the  case  of  Brodie,  before  referred  to,  are  entitled  to  peculiar  weight,  as  a  majority  of 
the  First  Division  of  the  Court,  giving  effect  to  his  Lordship's  views,  and  laying  parti- 
cular stress  on  the  personaljcitation  of  the  debtor,  assoilzied  both  the  creditor  and  constable 
from  an  action  of  reduction  and  damages,  on  the  ground  of  clerical  error  in  citation,  not 
more  venial  than  that  which  occurs  here.  In  both  cases,  the  executions  blundered  were 
not  exemplified  in  any  of  the  schedules  annexed  to  the  Act. 

**  (2.)  With  regard  to  the  claim  against  the  constable,  it  is  thought  that  the  action  is 
also  untenable,  under  the  circumstances,  against  him.  Although  the  blunder  sustained, 
as  a  ground  for  reducing  the  charge,  certainly  arose  from  the  fault  of  the  constable  alone, 
yet,  when  it  is  considered  that  the  pursuer  took  redress  in  his  own  hand,  and  wounded 
the  constable,  to  the  effusion  of  his  blood,  and  in  such  an  aggravated  manner  as  to  com- 
pel the  Judge,  who  tried  the  case,  to  subject  him  to  six  months'  imprisonment^  it  is 
difficult  to  conceive  that  the  pursuer  should  be  entitled  to  any  pecuniary  reparation  from 
the  man  he  assaulted,  for  the  mere  attempt  unsuccessfully  directed  against  his  goods,  as 
stated  in  the  record.  The  defender  does  not  plead  compensatio  ir^uHcB  in  form,  but  the 
whole  documents  are  sufficient  to  establish  that  his  claim  for  damages  in  this  civil  suit 
against  the  officer  whom  he  assaulted,  is  irrelevant  and  groundless. 

"  If  that  view  of  the  case  be  correct,  the  present  action  will  fall  to  be  dismissed  in 
all  its  conclusions ;  for,  if  the  pursuer  has  no  claim  to  damages,  he  had  no  right  or 
occasion  to  pursue  reduction  of  a  charge  on  derelinquished  diligence  raised  for  a  just 
debt,  admitted  to  have  been  paid  by  a  co-obligant  three  months  before  this  action  was 
commenced.  The  pursuer  alleges  that  he  was  obliged  to  reduce  the  charge,  in  case  the 
debt  and  diligence  had  been  assigned  to  a  third  party.  But  it  is  impossible  for  any  court 
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fonnerly,  that  I  thought  the  recovery  of  damages  was  very  hopeless,  the  defender  denying 
that  the  poinding  was  ever  execnted,  and  alleging  that  it  was  prevented  by  the  deforce- 
ment, of  which  the  pursuer  was,  he  says,  convicted ;  but  on  the  relevancy  of  the  daim, 
which  was  not  before  us,  I  gave  no  opinion.  By  the  former  judgment,  we  sustained  the 
fourth  and  fifth  reasons  of  reduction.  These  two  reasons  amounted  to  this — that  there 
had  not  been  a  definite  or  proper  charge  to  pay  given  to  the  pursuer ;  and  as  poinding 
could  only  ha  executed  after  a  charge  of  ten  free  days,  the  poinding  which  took  place 
was  unwarrantable  and  illegal.  This  was  expressly  found.  Now,  even  though  a  debt 
is  due,  yet  public  execution  of  poinding  of  goods  without  any  distinct  charge  intimating 
that  this  will  follow,  if  the  debt  is  not  paid  within  a  specific  period,  is  not  only  an 
irregularity,  but  a  wrong,  which  may  have  occasioned  damage ;  and  against  which  it  is 
really  a  complete  mistake  to  plead,  as  matter  of  relevancy  to  prevent  the  daim  for 
damage  going  to  a  jury,  that  the  debt  was  due.  The  amount  of  the  injury  sustained,  or 
the  arguments  and  facts  which  may  tend  wholly  to  exclude  or  reduce  the  damages,  are 
not  matters  of  relevancy.  On  the  grounds  stated  by  the  Lord  Ordinary,  &ere  is 
hardly  an  action  of  damages  which  we  might  not  take  from  a  jury,  practically  abolish 
juiy-trial  in  all  such  cases,  and  decide  them  for  ourselves. 

It  appears  to  me  most  clearly,  that  there  is  a  relevant  daim  for  damages,  whatever 
answers  the  defenders  may  have  on  the  facts. 

This  being  my  opinion,  I  should  wish  to  abstain  from  any  further  remark ;  but  there 
are  two  grounds  stetod  by  the  Lord  Ordinary  for  liberating  the  defenders,  to  which  we 
are  bound  to  advert  1.  The  first  is,  that  the  creditor  cannot  be  liable  for  wrongs,  aud, 
of  course,  if  well  founded  in  prindple,  it  goes  to  any  wrongs,  done  by  sherifiP-officers  in 
the  execution  of  diligence  for  the  recovery  of  debt,  because  these  officers  are  generally 
veiy  unskilful,  and  very  likely  to  commit  blunders.  Considering  the  great  additions 
made  to  the  profits  of  these  officers,  and  the  great  increase  to  the  business  with  which 
they  may  now  be  entrusted,  it  is  very  necessary  not  to  countenance  this  defence  of  want 
of  skill  But  if  they  are  both  very  likdy  to  blunder  diligence,  and  very  unable  to 
answer  daims  of  damages,  I  should  think  this  the  very  case  of  all  others  in  which  the 
creditor,  employing  them  for  his  own  benefit,  must  answer  for  their  wrong.  The  case 
of  a  procurator-fis(^  employing  a  sheriff-officer — such  as  Scott,  June  26,  1844,  in  this 
Division,  or  the  recent  case  firom  the  north — ^has  no  sort  of  application  to  creditors 
employing  officers  to  recover  payment  of  their  debts  by  diligence,  whether  against  the 
person  or  the  goods  of  their  debtor. 

2.  Then,  as  to  the  officer,  it  seems  to  be  held,  as  I  understand,  that  it  is  a  ground 
for  dismissing  the  daim  of  damages  against  him  as  not  rdevani,  that  there  is  a  conviction 
produced,  by  which  it  is  said  that  the  pursuer  deforced  the  officer,  and  was  tried  and 
imprisoned  for  the  offence.  That  may,  or  may  not,  before  the  jury,  be  a  good  answer ; 
and  it  may,  or  may  not  be,  that  the  conviction  exdudes  the  inquiry  as  to  the  fact  of 
injury  from  the  poinding ;  or  it  may  turn  out,  on  the  other  hand,  that  the  judgment  of 
the  Court,  reducing  the  diligence  as  irregular,  may  affect  greaUy  the  question  as  to 
resistance  of  the  aUeged  warrant.  These  are  all  matters  for  the  trial.  But  really  to 
dismiss  an  action  of  damages,  because  the  defender  produces  in  process  (what  he  may 
not  even  use  at  the  trial)  a  conviction  for  deforcement  against  the  officer,  as  part  of  the 
intended  proof,  is  a  departure  [938]  from  all  rules  applicable  to  jury  cases  under  the 
statutes,  which  alarms  me  greatly.  We  are  not  even  entitled  at  present  to  look  into 
any  evidence,  or  to  assume  one  single  averment  of  the  defender. 

In  the  question  of  rdevancy — and  it  is  the  rdevancy  alone  that  ia  before  us — we 

of  justice  to  listen  to  such  an  absurd  pretext  for  unnecessary  litigation.  According  to 
the  pursuer's  own  stetement,  the  debt  was  paid  by  Ids  co-obligant^  the  principal  debtor, 
on  the  day  after  the  inept  poinding.  It  would  have  been  a  gross  fraud  in  the  principal 
debtor  to  assign  to  another  the  grounds  of  debt  against  his  surety,  which  had  been  given 
up  to  the  debtor  as  extinguished ;  and,  if  the  pursuer  truly  entertained  any  doubt  of  his 
fnend's  honesty,  he  should  have  called  on  him  to  cancel  the  documents,  which  he  does 
not  allege  he  ever  asked ;  or  he  might  have  presented  a  summary  application  for  that 
purpose  to  the  Judge  Ordinary,  which  would  have  given  him  the  necessary  protection 
for  a  few  shillings.  In  every  view,  therefore,  this  action  appears  to  have  been  brought 
without  legitimate  purpose  or  excuse,  and  bdongs  to  a  class  of  suite  which  ought  to  be 
uniformly  discourgaged  by  the  law." 
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can  look  only  to  the  case  of  the  pursuer.  Now,  in  addition  to  the  fact  that  the  diligence 
was  without  a  previous  charge,  and  illegal,  he  states  first  in  the  summons,  and  secondly, 
in  the  condescendence,  that  the  poinding  was  purposely  carried  through  on  a  public 
market  day,  at  the  time  when  the  pursuer's  inn  was  most  crowded  with  customers,  and 
to  his  injury  and  damage.  How  can  we  say  that  there  is  any  proper  objection  to  the 
relevancy  of  this  case  for  trial,  or  any  of  the  grounds  argued  to  us  ?  If  the  diligence 
was  irregular,  and  particularly  if  the  poinding  took  place  when  no  distinct  charge  was 
given,  then  that  is  a  legal  wrong,  whether  the  debt  was  due  or  not.  Whether  injury 
was  sustained,  is  a  question  of  fact^  and  tot  the  jury ;  as  also  the  claim  for  compensation 
for  that  alleged  injury. 

But  the  terms  of  the  issue  do  not  appear  to  be  adapted  to  the  case.  It  is  the  issue 
taken,  as  in  the  case  of  M'Loskie,  when  the  diligence  had  not  been  previously  found  to 
be  irregular.  Under  this  issue,  both  on  the  principle  on  which  the  Court  went  in  that 
case  of  M'Loskie,  and  on  the  authority  of  various  cases,  the  pursuer  would  be  entitled 
to  a  verdict^  for  wrongous  the  poinding  was.  Now,  that  is  not  the  proper  position  of 
parties.  The  question  as  to  the  illegality  of  the  poinding  is  decided,  and  ought  not  to 
be  included  in  the  issue.  The  only  question  is.  Whether  it  was  executed,  and  to  the 
loss  and  injury  of  the  pursuer  ? 

Accordingly  this  distinction — very  important  for  the  interests  of  the  defenders — had 
been  taken  in  various  cases,  after  the  Court  had  decided  the  illegality  of  the  diligence. 
In  many,  unfortunately,  the  question  of  legal  irregularity  never  comes  before  the  Court 
separately  at  all,  and  only  arises  at  the  trid.  This  is  the  case  generally  in  suspensions. 
But  in  such  cases  as  the  present^  viz.,  reductions,  the  form  of  issue,  after  judgment  on 
the  legal  question,  ought  to  be  that  adopted,  after  much  consideration,  in  Landell  v. 
Landell,  March  6,  1841. 

The  issue  should  run : — "  It  having  been  decided  by  a  final  judgment  of  the  Court, 
dated  28th  May  1844,  that  the  poinding  was  illegal  and  unwarrantable,  in  respect  that 
no  charge  was  previously  served  on  the  pursuer  in  terms  of  the  stetute  authorising  the 
recovery  of  small  debts  before  the  Justices  of  Peace, — ^Whether  the  said  poinding  was 
executed  on  or  about  the  6th  day  of  October  1841,  to  the  loss,  iigury,  and  damage  of 
the  pursuer?" 

By  this  latter  form  of  issue,  the  pursuer  is  not  entitled  even  to  nominal  damages, 
merely  because  there  was  a  technical  irregularity.  He  is  obliged  to  prove  injury,  and 
so  maJce  out  his  claim  for  damages,  by  showing  that  he  did  reaQy  suffer  by  the  irregular 
poinding,  in  a  way  and  to  an  extent  which  entitles  him,  although  the  debt  was  due,  to 
damages  for  the  injury. 

He  may  have  so  suffered ;  that  is  a  question  for  the  jury ;  and  I  cannot  assume  that 
he  did  not^  or  that  he  cannot  prove  it  As  there  is  no  proper  objection  to  relevancy,  I 
think  the  case  must  just  go  to  a  jury  in  ordinary  form. 

LoBD  Mbdwtn. — ^When  this  case  was  formerly  before  us,  I  certainly  was  of  opinion, 
and  so  expressed  it^  that  as  the  pursuer  had  suffered  no  real  injustice,  because  the  debt 
recovered  was  due,  and  it  was  doubtful  if  any  more  formal  charge  was  necessary  than 
delivering  a  copy  of  the  decree,  and  the  poinding  had  been  resisted,  and  not  carried  into 
effect,  the  process  should  be  dismissed ;  but  the  ma-  [939]  -jority  took  a  different  view, 
and  susteined  the  fourth  and  fifth  reasons  of  reduction.  That  expounded  the  law  of 
the  case  so  fax.  Founding  on  this,  I  am  not  surprised  that  the  process  is  pressed  on  for 
damages.  There  was,  and  could  be  no  other  object  in  bringing  the  case  into  Court ; 
and  I  much  desire  that  I  could  take  the  same  view  of  our  powers  and  duty  in  disposing 
of  it  as  the  Lord  Ordinary  seems  to  have  done  in  his  Note.  I  wish  it  were  according 
to  the  theory  and  practice  of  jury-trial,  that  the  Court  had  the  power  of  stopping  in 
limine^  actions  which  are  brought  not  for  any  injury  to  the  party,  where,  from  its  nature, 
and  the  evidence,  often  all  documentary,  only  nominal  damages,  if  any,  must  be  the 
verdict — perhaps  none  at  all ;  and  when  the  sole  interest  to  prosecute  is  the  award  of 
expenses.  Often  very  heavy  expenses  follow  even  on  nominal  damages,  and  which  is  to 
benefit,  not  the  supposed  sufferer,  but  another  party  altogether.  And  in  such  cases 
when  no  damages  are  given,  attended  as  such  a  verdict  is  with  an  award  of  expenses, 
how  often  are  these  irrecoverable  from  the  party,  and  he,  for  whose  advantage  alone 
such  a  process  has  been  raised,  is  not  liable.  I  do  not  think  such  a  power  in  the  Court 
would  be  much  to  the  discredit  of  jury  trial,  and  it  would  certainly  be  much  to  the 
advantage  of  the  lieges.    But  I  am  aware  such  is  not  consistent  with  the  procedure, 
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where  a  relevant  case  of  alleged  wrong  is  raised,  as  is  now  established  in  this  case.  It 
most  be  disposed  of  by  the  jury.  To  them  may  be  addressed  some  of  those  considera- 
tions so  well  brought  out  by  the  Lord  Ordinary.  It  is  their  province  alone  to  say 
whether  injury  has  been  suffered  by  the  pursuer  from  the  blunder  committed  here  by 
the  constable,  and  whether  damages,  and  to  what  amount,  are  due  to  him  or  not  On 
that  matter  I  do  not  hazard  an  opinion.  I  know  it  is  not  my  province,  at  this  stage  of 
the  proceedings,  to  do  so,  and  therefore  I  refrain. 

LoBD  MoNOBBiFF. — I  am  of  opinion  that  the  pursuer  has  a  relevant  case,  on  which 
he  is  entitled  to  obtain  an  issue  for  proving  that  he  has  sustained  damage  and  injury  by 
the  poinding  in  question. 

The  Court  has  already  decided  that  the  poinding  was  illegally  executed;  and, 
though  we  may  sometimes  entertain  little  favour  for  particular  actions  of  damages  of 
this  nature,  founded  on  technical  blunders,  I  cannot  allow  myself  to  sanction  a  principle 
which  would  deny  action,  as  on  irrelevancy,  in  matters  which  may  be  of  much  greater 
importance.  I  must  go  straight  forward  upon  the  question  of  law,  whatever  the  effect 
may  be. 

Now,  it  is  clear  to  me,  that  the  pursuer  has  a  legal  claim  for  any  damage  he  can 
prove  he  has  sustained,  directly  produced  by  the  illegal  poinding,  both  against  the  con- 
stable who  executed  it,  and  against  the  employer  who  put  the  warrant  into  his  hands 
for  the  purpose  of  execution. 

I  must  observe,  that  the  defender  assumes  a  great  deal  too  much  when  he  assumes 
it  to  be  fully  settled  that  the  decree  was  regular  and  legal.  He  cannot  be  entitled  to 
assume  that,  seeing  that  the  Court  were  equally  divided  in  opinion  on  the  point,  and 
that  it  never  was  decided.  All  that  can  be  assumed  in  the  present  argument  is,  that 
the  question  on  the  effect  of  the  error  in  the  execution  of  poinding  must  be  considered 
by  itself,  and  laying  that  other  question  aside.  I  mean  by  this  merely,  that  the  defender 
is  not  entitled  to  tc^e  the  very  high  tone  he  does  in  his  minute  of  debate. 

But,  on  the  proper  question  before  the  Court,  I  am  not  able  to  assent  to  the  doctrine 
laid  down  broadly  in  the  Lord  Ordinary's  note,  that  *<  the  creditor,  Mr.  [940]  M'Lellan, 
is  not  liable  for  tiie  unauthorized  blunder  of  the  messenger."  I  have  always  understood 
the  law  to  be  different,  and  that  a  private  creditor,  authorising  diligence,  is  liable  for 
the  blunders  of  messengers  or  officers  in  the  execution  of  such  diligence.  One  case 
quoted  in  the  pursuer's  minute  is  direct  to  the  very  point,  M^Donnel,  July  21,  1834. 
The  execution  was  left  blank  in  the  induciee,  and  there,  was  said  to  be  a  forgery  in  the 
name  of  one  of  the  witnesses,  which  made  it  really  a  more  fevourable  case  for  the 
employer.  But  the  precise  point  found  was,  that  *^  a  creditor  employing  a  messenger 
to  execute  diligence,  is  liable  in  damages  to  the  debtor,  if  the  diligence  be  illegally  or 
wrongfully  put  in  execution." 

I  know  of  no  case  to  the  contrary,  but  of  many  cases  to  the  same  effect  The  cases 
referred  to  by  the  Lord  Ordinary  are  altogether  inapplicable.  In  the  case  of  M'Lellao, 
1766,  (5  Br.  Sup.  920,)  there  was  no  such  decision  as  that  supposed.  It  was  only 
found  that  the  messenger  was  liable  for  his  own  blunder,  not  that  the  employer  was  not 
liable.  In  the  case  of  Stewart^  in  1784,  the  diligence  had  been  fully  executed,  and  the 
debt  legally  consigned ;  and  after  that  the  messenger  chose,  at  his  own  hand,  after  the 
warrant  was  exhausted,  to  apprehend  the  debtor  a  second  time.  The  very  existence 
of  such  a  case  shows  the  general  rule.  Then  the  case  of  Smith  against  Scott  and 
Fraser,  June  26,  1844,  (which  I  suppose  is  that  referred  to,  though  there  is  another  case 
of  Scott  the  same  day,)  is  totally  foreign  to  the  question.  It  related  to  the  case  of  a 
procurator-fiscal,  which  I  hold  to  be  an  entirely  different  case.  But  there  was  no  sach 
decision  as  that  assumed.  I  have  a  note  of  it.  And  aU  that  occurred  was,  that  the 
Lord  Justice-Clerk,  declaring  himself  not  prepared  to  put  the  procurator-fiscal  employing 
a  messenger  in  the  same  position  with  a  private  party,  said  that  he  had  ''a  strong 
impression  that  Scott  was  entitled  to  the  issue  he  asked,  on  th^  particular  ground  laid  in 
the  summons^  viz.  that  he  had  given  positive  instructions  to  the  messenger ; "  &n<^  ^ 
myself  said,  that  "  he  will  be  entitled  to  show  that  such  instructions  were  giveO}  as 
naturally  led  Fraser  to  think  that  the  pursuers  were  the  parties."  I  quote  the  very 
words  in  my  note-book.  The  case  has  evidently  no  application  to  the  case  now  before 
the  Court 

Another  case  has  indeed  occurred,  in  which  the  principle  of  the  subject  was  foUj 
discussed,  Munro  v.  Munro  Taylor,  decided  last  session,  February  25,  1845.    But  (he 
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opinions  there  delivered  were  directed  entirely  to  the  distinction  between  the  case  of 
the  procurator-fiscal  giving  no  particular  instructions,  and  that  of  a  private  party  entrust- 
ing his  diligence  to  a  messenger  or  other  officer  of  the  law.  In  the  latter  case,  I  hold 
the  law  to  be  thus,  that  the  private  party,  whether  he  gives  special  instructions  or  not, 
is  responsible  for  the  consequences  of  any  gross  error  of  the  officer  employed  by  him, 
which  renders  the  execution  of  the  diligence  illegal  And  I  think  that  it  would  be  a  very 
dangerous  thing  if  the  law  were  otherwise. 

This  case  relates  to  a  small  matter.  But  the  barriers  of  the  law  must  not  be  broken 
down ;  and  there  is  always  danger  of  mischief  to  the  law  being  done,  when  we  are 
pressed  to  act  on  such  considerations.  I  don't  doubt  that  justice  in  the  main  may  be 
done,  when  the  only  admissible  issue  shall  be  settled. 

With  regard  to  the  constable,  I  can  see  no  room  for  doubt.  He  ia  surely  answerable 
for  the  consequences  of  his  own  illegal  act ;  and  the  very  cases  referred  to  prove  this. 
Whatever  effect,  therefore,  the  drcamstances  attending  the  resistance  to  the  warrant  may 
have  in  the  trial,  they  cannot  render  the  claim  irrelevant.  [941]  What  might  have 
been  the  state  of  that  matter  as  of  criminal  jurisdiction,  if  it  had  been  then  known  or 
established  that  the  attempt  to  execute  the  warrant  was  illegal,  it  is  not  hi^us  loci  to 
inquire.  But  in  any  such  inquiry,  especially  in  the  question  of  damages,  the  case  of 
O'Neal,  alluded  to  by  the  Lord  Ordinary,  the  famous  English  case  of  Broadwood,  in  the 
State  Trials,  v.  18,  would  deserve  grave  consideration. 

I  agree  in  the  change  of  the  issue  proposed. 

LoBD  CooKBUBN. — I  considsT  the  Court  to  have  decided,  by  its  interlocutor  of  the 
28th  May  1844,  that  the  only  irregularity  was  in  poinding  without  a  correct  charge. 

I  was  then  of  opinion,  that  the  issue  on  the  consequences  of  this  want  of  a  charge 
must  be  settled,  and  must  be  prepared  for  settlement  by  the  Lord  Ordinary,  before  the 
Court  could  proceed  further.  And  now  that  it  is  prepared,  my  horror  of  these  miserable 
actions  of  damages,  for  formal  irregularities  and  nominal  injuries,  makes  me  lament 
that  I  cannot,  as  I  then  thought  that  I  mighty  quash  the  case  at  once.  But  according 
to  our  law  I  cannot  The  defences  may  receive  effect  from  the  jury,  but  I  do  not  think 
that  they  exclude  the  action. 

In  so  far  as  the  goods  were  given  over  to  the  creditor,  without  any  attempt  at  a 
previous  public  sale,  the  poinding  was  irregularly  conducted.  But  still  there  was  a 
poinding ;  for  the  goods  were  attached,  and  the  defender  Nelson  declares,  in  his  own 
schedule,  "  the  said  poinding  to  be  completed." 

That  the  debt  was  both  due,  and  afterwards  paid,  cannot  exclude  the  claim  for 
damages  for  completing  an  illegal  poinding.  A  creditor  is  not  entitled  to  do  diligence 
against  a  debtor  irregularly,  even  for  a  just  debt.  Nor  does  a  debtor  paying  the  debt 
imply  any  renunciation  by  him  of  any  claim  he  may  have  for  injury  done  him  in  attempt- 
ing to  levy  it.  If  a  debtor  be  illegaUy  sent  to  jail  for  a  true  debt,  does  he  debar  himself 
from  seelong  reparation  for  this  ii^jury  by  paying  t 

Nor  will  the  debtor  having  in  this  instance  assaulted  the  constable  exclude  the  action. 
He  has  paid  the  penalty  of  that,  in  so  far  as  the  public  is  concerned,  by  imprisonment ; 
and  he  must  answer  to  the  constable,  when  an  action  shall  be  brought  to  make  him  do 
so.  Meanwhile,  what  defence  is  this  assault  to  the  constable  for  his  irregularity,  which 
possibly  provoked  the  assault,  or  to  the  employer,  who  was  not  assaulted. 

And  I  think  the  creditor  liable  for  this  irregularity  committed  by  the  constable  he 
employed.  It  has  been  decided  that  a  procurator-fiscal  is  not  responsible  for  the  mis- 
conduct of  a  constable,  or  other  such  officer,  whom  he  is  obliged  to  employ  in  the  course 
of  his  (the  procurator-fiscal's)  official  duty.  But  this  does  not  apply  to  the  case  of  a 
private  party  employing  an  officer  for  his  private  behoof,  even  where  the  officer  is  one 
of  a  class  which  he  cannot  go  beyond. 

These  are  the  pleas  on  which  the  action  is  attempted  to  be  at  once  thrown  out  I 
regret  that  I  cannot  think  them  sufficient  for  this. 

What  a  jury  may  think  proper  to  do  with  the  case,  when  it  comes  to  be  disposed  of 
by  them,  is  a  totally  different  matter. 

The  Court  accordingly  repelled  the  additional  pleas  in  law  for  the  defenders,  and 
approved  of  the  issue  suggested  by  the  Lord  Justice-Clerk  as  the  issue  to  try  the  case. 

[94^  Purnier^a  Authorities.— MBcdonsld,  July  31, 1835,  (13  S.  701 ;  Ersk.  III.,  1. 
§  15) ;  Keith,  June  12,  1812  (F.C.) ;  Hill,  Nov.  30,  1813,  (Hume) ;  M*Lennan,  (4  Mor. 
1383) ;  Bell's  Princs.,  §  2031 ;  Ma)onnell,  July  21, 1834,  (13  S.  701 ;  Cleland,  July  21, 
1886,  (13  S.  1145). 
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No.   115.  Vm.  Dtinlop  942.    80  June  1846.     Ist  Div. 

Mrs.  Maetha  Gbmmill  or  Bain,  and  Others,  Petitioners. — Cowan, 

Judicial  Factor — Trust, — Where  trustees  under  a  trust-disposition  and  settlement  had 
failed,  the  Court  refused  to  appoint  new  trustees  to  carry  out  the  purposes  of  the 
trust,  hut  nominated  a  judicial  factor. 

A  petition  was  presented  hy  certain  parties,  near  relations  of  Samuel  Gemmill, 
merchant  in  Irvine,  setting  forth  that  he  had  executed  a  trust  disposition  and  settlement, 
wherehy  he  had  inter  alia  appointed  his  trustees  to  pay  certain  annuities;  that  the 
trustees  entered  upon  the  management,  but  were  now  dead ;  but  that  one  of  the 
aunuitants  still  lived,  and  until  her  death  the  trust  could  not  be  wound  up.  The 
petitioners  stated  that  they  were  the  whole  parties  beneficially  interested  in  the  tmst 
estate ;  and  that  they  conceived  it  would  be  most  beneficially  managed  by  trustees 
appointed  by  the  Court,  to  act  in  room  of  the  original  trustees ;  referring  to  various 
authorities  to  show  that  the  Court  were  in  the  habit  of  making  such  appointments.^ 
Two  persons  were  suggested  for  the  office,  "  to  be  named  as  trustees,  with  the  whole 
powers"  in  the  trust^eed,  and  who,  on  being  so  appointed,  would  be  ready  to  find 
caution,  in  terms  of  the  Act  of  Sederunt  anent  factors.  An  alternative  prayer  was 
inserted,  that  if  the  Court  should  not  appoint  trustees,  they  would  appoint  one  of  the 
persons  named  to  be  judicial  factor,  with  the  usual  powers. 

Lord  Prbsidbnt. — We  are  not  fond  of  appointing  trustees.  We  have  no  good 
securities  that  the  work  will  be  well  done ;  and  in  this  case,  I  propose  that  the  party 
suggested  should  only  be  nominated  judicial  foctor,  with  the  usual  powers. 

The  rest  of  the  Court  concurred. 


No.  116.  vm.  Donlop  943.     30  June  1846.     Ist  Div. 

EiCHARD  Arthur,  Petitioner. — Maidment, 

Judicial  Fadxrr — Special  Powers. — ^A  judicial  factor  authorised  to  sell  heritage,  but  only 
by  public  auction. 

The  petitioner,  Richard  Arthur,  set  forth  in  a  petition  that  the  deceased  Mrs.  Currie 
had  executed  a  trust^lisposition  and  settlement,  by  which  she  appointed  a  trustee  to 
manage  her  property ;  that  the  trustee,  after  entering  upon  the  management^  died  with- 
out assumiug  new  trustees ;  and  that  on  application  to  the  Court,  the  petitioner  had 
been  appointed  "judicial  &ctor  or  trustee,"  with  the  usual  powers,  in  order  that  the 
purposes  of  the  trust  might  be  accomplished ;  that  the  property  conveyed  by  the  trust- 
deed  consisted  of  heritage  and  moveables ;  and,  in  regard  to  the  former,  that  a  power  of 
sale  was  given  to  the  trustees  on  certain  events  happening  which  had  now  occurred. 
The  petitioner  further  stated,  that  the  beneficiaries  under  the  trust  were  urging  a  sale, 
and  that  with  this  view  the  subjects  had  been  valued  conform  to  report  produced.  The 
value  put  upon  the  property  was  L.160,  while  the  rent  was  L.I5,  9s.  4d.,  subject  to 
factor  fee  and  incidental  expenses.  It  was  stated,  that  the  deductions  from  the  rental 
were  considerable — that  the  houses  were  of  brick^  and  in  need  of  much  repairs ;  and, 
therefore,  that  a  sale  would  be  the  most  judicious  course,  even  though  not  sanctioned  by 
the  power  given  by  the  trust-deed. 

The  petitioner  further  stated,  that  he  had  received  an  offer  for  the  property  exceed- 
ing by  L.90  the  valuation — that  he  was  disposed  to  accept  it ;  but  that  doubts  being 
entertained  of  his  powers  to  grant  a  valid  title  without  special  authority,  he  now  craved 
the  Court  "  to  grant  all  powers  necessary  for  accomplishing  the  purposes  of  the  trust,  to 
empower  the  petitioner  to  carry  through  the  sale  of  the  said  subjects,  and  distribute 


1  Melville  and  Others  v.  Baird  Preston,  Feb.  8,  1838,  (16  8.  457);  M'Aslan,  July 
17,  1841,  {Ante,  Vol.  III.  p.  1263) ;  Glasgow  and  Others,  Dec.  5,  1844,  (Ante,  Vol.  VIL 
p.  178). 
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the  price  thereof  amongst  those  entitled  to  receive  the  same,  all  in  terms  of  the  said 
tniBtrdispoeition  and  deed  of  settlement^  executed  by  the  said  Mrs.  Mary  Gurrie :  And 
farther,  to  grant  warrant  to,  and  authorise  the  petitioner  to  make  up  such  titles  as  may 
be  necessary  to  the  effect  of  enabling  him  to  convey  the  said  subjects,  as  well  as  to  sign 
and  subscribe  such  disposition  or  other  deeds  which  may  be  necessary  for  the  above 
purpose." 

LoBD  Pbbbidbnt. — We  are  not  in  the  habit  of  authorising  sales  of  this  nature  by 
private  bargain,  and  we  do  not  mean  to  do  so  here.  Perhaps  if  there  were  any  extra- 
ordinary circumstance,  we  might  be  induced  to  depart  from  our  usual  practice ;  but  we 
cannot  find  any  thing  of  that  nature  in  this  case.  As  a  matter  of  [944]  prudence,  too, 
the  judicial  factor  should,  for  his  own  sake,  sell  by  public  auction,  as  that  would  protect 
him  from  any  question  afterwards.  We  will  therefore  authorise  the  sale,  but  solely  by 
public  auction. 

The  other  Judges  concurred. 


No.  118.  Vm.  Dnnlop  950.    80  June  1846.    2nd  Div. 

Henry  Paterson,  Appellant. — SoL-Gm,  Anderson — Hector. 

John  Duncan,  Respondent. — Inglis, 

Justice  of  Peace— Bankruptcy — Affidavit — Stat,  2  and  3  Vict,  c.  41,  §  9. — It  having 
been  objected  to  the  vote  of  a  creditor  in  a  sequestration,  whose  affidavit  bore  to  have 
been  emitted  "  in  presence  of  Peter  Williamson,  one  of  her  Miyesty's  Justices  of  the 
Peace  for  the  city  of  Aberdeen,"  that  Williamson  was  not  a  Justice  of  the  Peace  by 
commission,  he  being  merely  entitled  to  exercise  that  office  as  one  of  the  bailies  of 
Aberdeen  under  an  old  charter  to  the  burgh, — The  Court,  in  respect  that  he  was  a 
magistrate,  and  as  such  entitled  to  take  the  oath,  repelled  the  objection. 

In  a  competition  for  the  office  of  trustee  upon  the  sequestrated  estate  of  Alexander 
Farquareon,  farmer  and  cattle  dealer  in  Aberdeenshire,  Henry  Paterson,  a  creditor,  voted 
for  one  of  the  competing  parties.  Paterson's  affidavit  bore  to  have  been  emitted  "  in 
presence  of  Peter  Williamson,  Esquire,  one  of  her  Majesty's  Justices  of  the  Peace  for 
the  city  of  Aberdeen." 

It  was  objected  to  Paterson's  vote  {inter  alia)  "  That  Peter  Williamson,  designed 
as  Justice  of  the  Peace  for  the  city  of  Aberdeen,  is  not  a  Justice  of  the  Peace  under 
that  designation,  as  there  is  no  commission  of  the  peace  issued  for  the  city  of  Aberdeen." 

The  Sheriff-substitute  pronounced  the  following  finding  with  regard  to  the  objection : 

— **  Sustain  the  fourth  objection  to  the  vote  of  the  said  Henry  Paterson,  in  respect  that 

it  does  not  appear  that  there  is  any  commission  in  favour  of  Peter  Williamson,  Esq.,  as 

'  one  of  her  Majesty's  Justices  of  the  Peace  for  the  city  of  Aberdeen,'  by  which  title  he 

.is  designed  in  the  affidavit  of  the  said  Henry  Paterson." 

Paterson  presented  a  note  of  appeal  to  the  Court.  He  produced  an  extract  minute  of 
meeting  of  the  Town-Council  of  Aberdeen,  setting  forth,  that  Mr.  Williamson  had  been 
elected  a  bailie  of  the  city  of  Aberdeen,  in  terms  of  the  statute,  and  had  taken  the  oath 
defiddi  admintstrcUume  officii.  He  further  founded  upon  a  charter  by  King  Charles  the 
First  to  the  burgh  of  Aberdeen,  dated  9th  September  1638,  and  ratified  in  Parliament 
17th  November  1641,  by  which  the  provost  and  bailies  of  that  burgh  were  appointed, 
coigointly  and  severally,  in  all  time  to  come,  Justices  of  the  Peace  within  the  burgh, 
&c.,  with  power  to  them  and  their  successors  to  exercise  that  office  in  the  same  manner, 
and  as  freely  as  it  was  exercised  by  any  other  Justices  of  the  Peace  within  any  other 
county,  burgh,  or  jurisdiction  in  the  kingdom.  The  charter  was  in  these  terms : — '^  £t 
fedmus  creavimus  constituimus  et  ordinavimus  tenoreque  prsBsentis  cart»  nostrse  cum 
avisamento  et  consensu  prsadict.  facimus  creamus  constituimus  et  ordinamus  preepositum 
dicti  burgi  [861]  noetri  de  Aberdene  electum  et  eligendum  in  perpetuum  vicecomitem  et 
coionatorem  principalem  et  ballivos  ejusd.  burgi  nostri  electos  et  eligendos  annuatim 
vicecomites  et  coronatores  deputatos  conjunctim  et  divisim  sub  illo  dictosque  prapositum 
et  ballivos  dicti  burgi  nostri  annuatim  electos  et  eligendos  conjunctim  et  divisim  onmi 
tempore  affuturo  pacis  justiciaries  infra  dictum  burgum  terras  communes  ejusd.  aliaque 
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supra  script,  eidem  spectan.  et  incumben.  imperpetuam  cum  plena  et  libera  potestate, 
&c.  .  .  £t  fidmiliter  cum  potestate  diet  praeposito  et  ballivis  dicti  burgi  nostri  de 
Aberdene  suisque  successoribus  prsepositis  et  bialliyis  ejusd.  prsedicta  officia  coronatoris 
et  pacis  justiciarii  infra  eund.  burgum  integrasque  terras  possessiones  aquas  portum 
stationem  aiiasque  partes  eorund.  prasscript.  et  integras  bondas  libertates  et  territorium 
hujusmodi  cum  omnibus  libertatibus  privilegiis  immunitatibus  et  commoditatibus  eiad. 
incumben.  utendi  exercendi  similiter  adeoque  libere  sicuti  aliqui  alii  coronatores  et 
pacis  justiciarii  talia  officia  coronatoris  et  pacis  justiciarisB  in  aliquo  alio  yicecomitatu 
burgo  yel  jurisdictione  infra  dictum  regnum  nostrum  utuntur  et  exercentur." 

Paterson  pleaded ; — That  Mr.  Williamson,  before  whom  the  affidavit  objected  to  was 
sworn,  being  a  bailie  of  Aberdeen,  he  was  under  the  above  cited  charter  ex  officio  a 
Justice  of  the  Peace,  with  power  to  exercise  the  office  as  freely  as  any  other  Justice  of 
the  Peace  within  the  kingdom.^  It  was  not  stated  in  the  affidavit  that  he  was  a  Justice 
of  the  Peace  by  commission,  nor  was  it  required  by  the  Bankrupt  Act  that  he  should  be 
so,  that  statute  (§  9)  merely  requiring  the  creditor  to  produce  an  oath  *'  taken  by  him 
before  a  Judge  Ordinary,  Magistrate,  or  Justice  of  Peace,  to  the  verity  of  the  debt 
claimed  by  him." 

Lord  Jubtioe-Clbrk. — This  gentleman  is  undoubtedly  a  magistrate.  I  do  not  know 
that  there  is  any  thing  in  the  bankrupt  statute  requiring  the  designation  of  the  party 
before  whom  the  oath  is  taken  to  be  given. 

Lord  Mongrsiff. — It  may  be  as  well  that  we  put  our  judgment  in  respect  of  this 
gentleman  being  a  magistrate.     It  will  leave  the  other  point  open. 

The  Court  then,  in  respect  that  Mr.  Williamson  was  a  magistrate,  and  as  such 
entitled  to  take  the  oath,  repelled  the  objection. 


No.  119.  vm.  Dunlop  952.     30  June  1846.     Ist  Div.— Lord  Robertson. 

John  White,  Advocator.— i>6a5. 
Robert  Spottiswoode,  Respondent. — Henderson. 

JuriadicHon — Acquiescence — Sheriff-Gourt — Foreign, — Circumstances  in  which  a  person 

residing  in  England,  against  whom  an  action  had  been  raised  in  a  Sheri£f-court,  was 

held  barred  by  acquiescence  from  pleading  want  of  jurisdiction. 
Process — Mtdtiplepoinding. — Circumstances  importing  double  distress,  so  as  to  warrant 

an  action  of  mtdtiplepoinding. 
Arrestment, — Opinion,  that  arrestment,  jurisdictionis  fundandce  causa,  imposes  a  nexus 

on  the  funds  arrested. 

John,  David,  and  Alexander  White,  three  brothers,  were  joint-proprietors  of  some 
heritable  property  near  Dundee,  which  they  disponed  to  Robert  Spottiswoode  by  absolute 
disposition  and  translation.  This  deed  was  qualified  by  a  back-letter,  granted  by 
Spottiswoode,  whereby  he  bound  himself  to  reconvey  the  property  to  the  Whites,  on 
payment  by  them  of  L.160,  being  the  sum  he  advanced  them  in  consideration  of  the 
disposition.  In  case  of  non-payment,  after  a  certain  time,  power  was  given  him  to  sell ; 
and  for  the  price  he  was  taken  bound  to  count  and  reckon  with  the  proprietors. 

John  White  shortly  thereafter  removed  to  London,  and  David  White  to  America. 
Alexander  White  remained  in  this  country. 

Spottiswoode,  in  virtue  of  his  powers  of  sale,  sold  the  property  for  L.267.  Arrest- 
ment ad  fundandam  jurisdieHonem  on  the  SherifiTs  precept  was  used  in  his  hand  by 
James  Rainsay,  an  alleged  creditor  of  John  White.  Alexander  White  was  sequestrated, 
and  David  White,  the  brother  in  America,  had  assigned  his  interest  to  the  Eastern  Bank 
of  Scotland. 

Spottiswoode  thereupon  raised  a  multiplepoinding  before  the  Sheriff  of  Foifarshilre 

1  Mackay  and  Co.  v.  Bond,  Nov.  19,  1813,  (EC). 
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in  regard  to  the  balance,  (after  paying  his  own  debt,)  which  amounted  to  L.50.  He 
cited  John  and  David  White  edictally  at  the  record  of  edictal  citations  on  letters  of 
supplement.  He  cited  also,  in  the  ordinary  form,  the  other  parties  interested  in  the 
funds.  This  action  narrated,  in  the  ordinary  style,  that  the  raiser  was  harassed  by 
conflicting  claimants  on  the  fund,  and  concluded  that  he  should  be  liable  only  in  once 
and  single  payment    It  was  called  in  Court  on  4th  April  1843. 

Prior  to  the  raising  of  this  action,  John  White  had  written  to  Spottiswoode  for  pay- 
ment of  his  share  of  the  money ;  and  when  the  action  was  raised,  he  made  appearance 
in  it  by  mandatory,  the  mandate  being  expressed  in  the  following  terms : — 

[953]  ''London,  29th  May  1843. 
"  Mr.  James  Muat,  mariner,  Dundee. 

"  Sir, — As  I  understand  there  iz  an  action  of  multiplepoinding  depending  in  the 
Sheriff-court  of  Forfarshire,  at  the  instance  of  Mr.  Robert  Spottiswoode,  residing  in 
Dundee,  against  me  and  others,  I  request  that  you  will  act  as  mandatory  for  me  in  it, 
both  before  the  Sheriff-court,  and  in  any  other  court  to  which  it  may  be  taken  by  you 
for  me,  or  by  any  other  party.  I  also  request  that  you  will  act  as  mandatory  for  me  in 
getting  a  full  and  fair  settlement  of  all  my  rights  and  claims  in  regard  to  the  property 
which  was  sold  by  Mr.  Spottiswoode,  and  adopt  all  proceedings  which  you  consider 
proper  to  vindicate  and  make  effectual  my  rights  against  Mr.  Spottiswoode,  and  all 
others.  (Signed)        "  John  Whitb." 

The  mandatory  stated  a  number  of  objections  to  the  citation,  the  form  of  execution, 
the  want  of  double  distress,  but  none  to  the  jurisdiction  of  the  court,  on  account  of  his 
constituent  and  his  brother  being  resident  abroad.  The  objections  stated  were  repelled, 
after  answers  had  been  lodged  to  them  by  Spottiswoode.  White  then  presented  a  note 
of  advocation  on  the  ground  of  want  of  jurisdiction.  The  Lord  Ordinary,  on  7th  March 
1844,  refused  this  note  as  incompetent,  and  the  case  having  gone  back  to  the  Sheriff- 
court,  White  stated  the  objection  for  the  first  time  there. 

While  this  action  was  pending  in  the  Sheriff-court,  White,  on  17th  June  1843, 
instituted  a  process  of  count  and  reckoning  before  the  Magistrates  of  Dundee  against 
Spottiswoode.  To  this  action  Spottiswoode  lodged  defences,  and  founding  on  the  action 
of  multiplepoinding,  pleaded  lis  cUibi  pendens^  offering  at  the  same  time  to  prove  that 
the  matter  raised  in  this  action  was  eubjudice  in  the  multiplepoinding.  The  Magis- 
trates pronounced  an  interlocutor  allowing  this  proof,  whereupon  White  advocated  on 
the  6  Geo.  lY.  c.  120,  §  40,  the  claim  exceeding  in  amount  the  sum  of  L.40.  He  also 
brought  an  advocation  of  the  process  of  multiplepoinding,  ob  coniingenttam. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — **  Finds  that,  on  the  4th 
May  1842,  the  respondent  Robert  Spottiswoode  instituted  a  process  of  multiplepoinding 
before  the  Sheriff  of  Forfarshi^re,  for  the  disposal  of  a  balance  of  the  price  of  certain 
heritable  subjects,  in  which  the  advocator  John  White,  and  his  brothers  David  Whyte 
and  Alexander  Whyte,  had  a  joint  interest :  Finds  that  the  balance,  under  certain 
deductions  claimed,  was  stated  to  leave  the  fund  to  be  divided,  to  amount  to  L.52,  10s. 
8^d. :  Finds  that  the  summons  was  held  as  executed  against  James  Ramsay,  who  was  an 
alleged  creditor  of  the  said  John  Whyte,  and  had  used  su^TestrnQni  jurisdiciionisfundandcB 
causa — also  against  the  Fastern  Bank,  in  whose  favour  an  assignation  appears  to  have 
[954]  been  granted  by  the  said  David  Whyte — and  also  against  the  trustee  on  the 
sequestrated  estate  of  the  said  Alexander  Whyte :  Finds  that,  in  this  multiplepoinding, 
appearance  was  made  for  the  advocator  John  Whyte,  who  stated  objections  to  the 
parties  having  held  the  summons  as  executed,  and  finds  that  these  objections  were 
properly  repelled  by  the  Sheriff:  Finds  that  the  advocator  presented  a  note  of  advoca- 
tion, on  the  ground,  inter  alia,  that,  as  he  was  resident  abroad,  the  said  process  of 
multiplepoinding  was  incompetent,  in  respect  that  the  Sheriff  had  no  jurisdiction,  and 
finds  that,  on  the  7th  of  March  1844,  the  Lord  Ordinary,  by  an  interlocutor,  now  final, 
refused  the  said  note  of  advocation  as  incompetent:  Finds  that,  on  the  16th  of  April 
1844,  the  advocator  lodged  a  claim  in  the  said  process  of  multiplepoinding,  in  which  be 
again  objected  to  the  jurisdiction,  and  also  maintained  that  there  was  no  double  distress : 
Finds  that,  on  the  17th  of  June  1843,  the  advocator  instituted  an  action  of  count  and 
reckoning  before  the  Magistrates  of  Dundee,  concluding  for  his  share  of  the  reversion 
of  the  price  which  formed  the  subject  of  the  pending  process  of  multiplepoinding: 
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Finds  that  this  process  of  count  and  reckoning  was  objected  to  on  the  ground  of  lis  alM 
pendens^  and  that,  a  record  having  been  made  up,  and  a  proof  allowed  on  that  subject, 
an  advocation  thereof  was  brought,  on  the  ground  of  the  incompetency  of  the  proo^  and 
thereafter  the  original  process  of  multiplepoinding  was  advocated  ob  eonHngentiam  : 
Finds  that  the  advocator  does  not  object  to  the  amount  of  the  debt  admitted  to  be  due 
by  the  respondent,  or  to  the  deductions  claimed  from  the  said  sum,  in  so  &r  as  incurred 
on  his  employment,  but  only  requires  that  the  account  of  expenses  incurred  to  Messrs. 
Shaw  and  Thomson,  forming  part  of  the  said  deductions,  shall  be  taxed :  Finds  that  the 
original  process  of  multiplepoinding  was  properly  instituted,  and  that,  by  lodging  a 
claun  therein,  the  advocator,  without  any  furUier  litigation,  might  have  obtained 
immediate  decree  of  preference  for  his  third  share :  Finds  that  the  process  of  count  and 
reckoning  was  wholly  unnecessary ;  and  before  finally  fixing  the  sum  for  which  decree 
is  to  go  out  in  favour  of  the  advocator,  remits  the  account.  No.  34  of  process,  to  the 
auditor  to  tax  and  report,  and  decerns:  Finds  the  advocator  Uable  in  the  expenses 
incurred  in  this  Court :  Finds  him  also  generally  liable  in  the  expenses  incurred  in  both 
actions  in  the  inferior  court — ^reserving  any  objections  either  as  to  the  undue  length  of 
the  pleadings  on  the  part  of  the  respondent,  or  as  to  any  unnecessary  litigation  on  his 
part :  Allows  accounts  of  the  said  expenses,  so  far  as  not  already  lodged  and  taxedj  to 
be  given  in,  and,  when  lodged,  remits  the  same  to  the  auditor  to  tax  and  report." 

White  reclaimed,  and  pleaded ; — 

There  never  was  a  lis  pendens  in  the  Sheriff-Court,  as  the  multiplepoinding  was  a 
nullity  from  the  beginning,  seeing  that  the  advocator  was  not  amenable  to  the  juris- 
diction of  the  Sheriff  of  Forfar,  that  being  an  inferior  court,  and  he  resident  abroad. 
That  was  a  radical  defect  in  the  [956]  jurisdiction.  Aneetment^  jurisdidionis  fundandcB 
caiMO,  on  a  Sheriff's  precept,  does  not  create  jurisdiction  in  the  Sheriff-court  against 
one  resident  abroad,^  and  the  objection  of  want  of  jurisdiction  cannot  be  waived,  and 
may  be  pleaded  at  any  stage  of  the  process.^  Such  an  arrestment,  moreover,  imposes 
no  nexus  on  the  funds,  and  consequently  there  was  no  double  distress  to  warrant  the 
multiplepoinding,  or  to  justify  Spottiswoode  in  refusing  payment  to  the  advocator,  in 
terms  of  demands  to  that  effect  before  the  multiplepoinding  was  raised.  The  count  and 
reckoning,  however,  was  a  competent  process,  and  would  have  gone  on  to  conclusion 
but  for  the  plea  of  lis  pendens.  The  raising  this  latter  action  did  not,  moreover,  found 
jurisdiction  reeonventionef  because  it  was  raised  subsequently  to  the  incompetent  action. 

Pleaded  for  Spottiswoode ; — 

There  was  double  distress  here,  caused  by  the  arrestment  at  the  instance  of  Bamsay, 
which,  though  jurisdictianis  fundandcs  causey  created  a  nexus  on  the  funds ;  and,  to 
create  double  distress,  there  \a  no  necessity  for  double  diligence,'  There  were  three 
brothers  who  had  right  to  the  common  fund,  and,  to  get  it  divided  among  them,  a 
multiplepoinding  was  allowable,  although  there  had  be^  no  proceedings  by  creditors. 
The  objection  of  want  of  jurisdiction  is  barred  by  acquiescence,  and  the  decisions  estab- 
lish the  application  of  the  plea  of  lis  alibi  to  such  a  case  as  the  present^  This  objection 
is  further  obviated  reconoentione. 

LojEtD  Presidbnt. — I  have  not  altered  the  opinion  which  I  delivered  in  Harvey, 
Hall,  and  Company,  that  an  arrestment  jurisdictionis  fundandcs  causa,  on  a  Sheriff's 
precept,  will  not  confer  jurisdiction  on  an  inferior  court  against  a  foreigner,  though 
cited  to  it  by  letters  of  supplement  issuing  from  this  Court.  That,  however,  does  not 
solve  the  present  case,  where,  admitting  that  there  was  a  valid  objection,  could  this 
party  avail  himself  of  it  after  conducting  himself  in  the  manner  he  has  done  t  I  am 
clear  that  he  cannot.  He  never  stated  Ms  objection  to  the  jurisdiction  in  the  inferior 
court,  and  he  brought  an  action  himself  within  the  same  jurisdiction. 

Lord  Maokbnzib. — I  concur  with  your  Lordship,  that  letters  of  supplement  will  not 
confer  jurisdiction  on  the  Sheriff;  but  I  hold  that  a  foreigner,  if  he  set  another  here  to 
raise  diligence  against  his  debtor,  makes  himself  subject  to  a  multiplepoinding,  not  per- 

^  Burn  V.  Purvey,  December  13,  1828,  (7  S.  194);  Harvey,  Hall,  and  Company  v. 
Black,  June  21,  1831,  (9  S.  785). 
'  Harvey,  Hall,  and  Company,  ibid. 
»  Miller  v.  Ure,  June  23,  1838,  {ante,  Vol.  XVL  p.  1204). 
«  Duff  or  Greig  v.  Johnston,  March  7,  1835,  (13  S.  635). 
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haps  in  the  Sheriff-court,  unless  his  diligence  proceeded  on  Sheriff-court  proceedings. 
In  this  case,  White  made  a  demand  by  letter  before  the  multiplepoinding  was  raised, 
but  he  did  not  institute  an  action.  Whether  that  mere  demand  would  warrant  a 
multiplepoinding,  I  have  doubts,  and,  still  [966]  more,  if  the  process  were  in  the  Sheriff- 
court  ;  so  that  on  that  point  I  scarcely  see  a  ground  on  which  the  jurisdiction  could  have 
been  sustained  originally,  if  it  had  been  objected  to.  But  then  the  party  went  on  in 
such  a  way  as  to  mingle  himself  with  the  case,  and  ended  by  raising  an  action  within 
the  same  jurisdiction.  Coupling  this  with  the  former  proceeding,  I  am  clear  he  ought 
to  be  contented,  and  to  be  tdlowed  to  take  his  remedy  only  in  the  multiplepoinding.  I 
cannot  understand  how,  if  arrestment  jurisdictionis  fundandce  causa  create  a  nexm  of 
any  kind,  a  party  can  force  payment  in  the  mean  time ;  and  I  am  not  dear  that  the 
arrestee  is  bound  to  pay.  What  would  become  of  the  arrestment  if  he  were  to  pay  away 
the  money  ?  Besides  that,  there  are  here  three  parties,  and  that  would  itself  sanction 
the  multiplepoinding. 

Lord  Fullbbton. — In  regard  to  the  general  competency  of  the  multiplepoinding  in 
such  circumstances,  I  confess  myself  unable  to  see  any  objection.  I  hold  a  party  may 
bring  it,  when  there  is  an  arrestment  jurisdidionis  fundandcb  causa.  He  is  entitled  to 
get  count  and  reckoning  with  all  the  parties.  This  multiplepoinding  may  have  been 
unnecessary,  but  it  is  not  incompetent ;  and,  in  such  a  case,  the  only  point  would  be  in 
regard  to  the  expenses  unnecessarily  incurred.  Now,  instead  of  entering  a  claim,  and 
proceeding  with  the  multiplepoinding.  White  raises  this  action  of  coant  and  reckoning. 
The  case  of  Harvey,  Hall,  and  Company,  does  not  touch  the  present  case.  That  was  a 
case  where  the  action  was  raised  in  the  foreigner's  name ;  and  the  question  was,  whether 
the  moveable  fund  belonging  to  him  was  brought  within  the  jurisdiction  by  the  arrest- 
ment. It  is  a  very  different  question  where,  after  the  action  is  brought  in  the  Sheriff- 
court,  the  party  resident  abroad  sends  a  mandate,  stating  that  he  hears  of  this  action 
being  depending,  and  says,  I  request  you  to  act  for  me.  He  stated  no  objection  to  the 
jurisdiction,  but  entered  into  a  discussion  as  if  he  were  to  submit  to  it.  That  is  the 
same  as  if  the  party  had  appeared.  Now,  can  a  party  after  appearing  in  the  Sheriff- 
court,  say  that  there  is  no  jurisdiction  1  There  is  no  authority  for  that.  The  advocator 
might  have  got  his  money  in  the  multiplepoinding,  and  the  judgment  of  the  Lord  Ordi- 
nary is  therefore  quite  correct. 

Lord  Jbffbet. — It  is  impossible  to  look  at  this  case  without  a  certain  degree  of 
disgust  and  surprise,  that  such  an  amount  of  litigation  should  be  raised  on  such  grounds 
for  a  third  part  of  L.50.  I  am  a  patient  reader,  and  yet  found  myself  \inable  to  get 
through  these  papers^  as  the  same  statements  came  up  at  every  second  page. 

In  my  opinion,  the  situation  of  the  raiser  here  was  such  as  to  entitle  him  to  bring  a  ' 
multiplepoinding.  There  were  three  claimants.  One  was  bankrupt,  and  had  a  trustee 
making  a  claim ;  another  had  assigned  his  interest ;  and  with  regard  to  the  advocator, 
a  threatening  creditor  had  executed  arrestment  to  found  jurisdiction,  and  had  therefore 
given  notice  that  he  meant  to  claim  on  the  fund  in  Spottiswoode's  hands.  Now,  surely 
the  latter  was  entitled  to  exonerate  himself  from  this  mass  of  contention,  by  making 
once  and  single  payment.  I  am  quite  clear  that  multiplepoinding  is  competent  in  such  a 
case,  though  it  may  be  unnecessary.  A  party  is  entitled  to  relieve  himself  by  a  multiple- 
poinding in  these  circumstances ;  and  I  free  myself  from  going  into  the  question  as  to 
the  effect  of  the  arrestment. 

In  regard  to  the  other  point  as  to  the  jurisdiction,  the  Court  has  been  laudably  chary 
in  the  sisting  of  foreigners  in  the  inferior  courts  of  this  country,  holding  out  [967]  this 
Supreme  Court  as  the  proper  commune  forum»  But  that  has  not  excluded  the  party  to 
come  voluntarily  into  the  Court,  which  he  may  do  directly  and  at  once,  or  this  may  be 
held  to  be  the  necessary  construction  of  his  own  conduct.  If  he  come  voluntarily  into 
the  Court,  especially  touching  the  same  matter,  he  is  liable  to  the  jurisdiction  recon- 
ventione.  Now,  after  granting  a  mandate,  and  making  a  claim,  and  stating  that  he  knows 
the  raiser  has  the  funds,  and  is  willing  to  pay,  what  right  has  he  to  stir  up  litigation 
now  1  What  does  he  do  1  He  gives  a  general  mandate  to  attend  to  his  interests  in  any 
court.  Under  that,  his  procurator  immediately  rakes  up  an  immense  mass  of  litigious 
objections  in  regard  to  the  sisting  of  the  other  parties — ^not  himself,  however — and  then 
sists  himself  as  a  party  legally  cidled ;  and^  as  if  in  a  competition,  he  goes  on,  up  to  the 
time  he  raises  his  own  action  before  the  same  Sheriff-court.  After  all  this,  there  is 
nothing  in  the  authorities  to  bar  us  from  saying  that  his  mouth  is  shut     He  has  com- 
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peared  here  yoluntarily,  going  through  this  yexatious  litigation  without  the  least  hint 
of  his  being  improperly  sisted ;  and  if  properly  sisted,  what  right  had  he  to  raise  this 
new  action  of  count  and  reckoning,  when  the  matter  was  already  at  issue  in  the  multiple- 
poinding?    The  Lord  Ordinary's  interlocutor  is  quite  right 

The  Court  adhered. 

[CI  Oai  V.  CuiUr,  23  R  376.J 


No.  121.  Ym.  Dunlop  963.    80  June  1846.    2nd  Div. 

ExBCUTORS  of  John  Sinclair,  Advocators. — Deas, 

Donald  Sinclair,  Eespondent. — Fattan. 

Process  ^Suspension  and  Liberation, — Where  a  party  had  been  imprisoned  upon  failure 
to  implement  an  interim  decree  of  the  Court,  ordering  him  to  find  caution ; — The 
Court  refused  to  entertain  an  application  for  his  liberation  (on  the  ground  of  bad 
health,)  which  was  made  by  a  note  in  the  process,  observing,  that  he  must  bring  a 
suspension  and  liberation. 

Donald  Sinclair  had  been  incarcerated  upon  his  failure  to  implement  an  interlocutor 
of  the  Court,  ordaining  him  to  find  caution  in  a  process  depending  between  him  and 
John  Sinclair's  executors.  After  having  been  in  jail  for  four  months,  Sinclair  presented 
a  note  to  the  Court,  in  which,  referring  to  an  annexed  medical  certificate,  he  set  forth 
that  his  health  had  suffered  seriously  by  his  imprisonment,  and  that  continued  confine- 
ment might,  on  account  of  his  advanced  age,  have  the  effect  of  impairing  it  still  further, 
to  such  an  extent  as  to  render  his  recovery  doubtful.  He  further  stated  his  inability  to 
find  the  required  caution,  but  offered  juratory  caution,  and  to  execute  a  disposition 
omnium  honorum ;  and  prayed  that  he  should  be  liberated. 

PaHon,  for  Donald  Sinclair,  argued,  that  as  the  interlocutor  ordering  caution  was 
only  extracted  ad  interim^  the  process  was  still  in  dependence  before  the  Court,  and  the 
application  for  liberation  might  competently  be  made  by  means  of  a  note. 

Lord  Jubtiob-Clbrk. — The  party  must  bring  a  suspension  and  liberation.  How 
can  we  possibly  do  what  is  here  asked — suspend  an  extracted  decree — upon  a  note  ?  For 
liberation  on  the  ground  of  sickness  there  are  appropriate  remedies. 

The  Court  accordingly  refused  the  application. 


No.  122.  Viii.  Dnnlop  964.    1  July  1846.    Ist  Div.— Lord  Murray. 

John  Mackenzie  and  Others,  (Mackenzie's  Trustees,)  Pursuers. — Neaves. 
Dame  Mary  Hanbury  and  Others,  (Mackenzie's  Tutors,)  Defenders. — higlis. 

Process — Declarator, — A  party  entitled  to  a  postponed  and  contingent  provision  under 
a  marriage-contract,  is  entitled  to  have  his  rights  ascertained  by  declarator,  if  the 
debtor  in  the  obligation  question  their  existence  or  their  validity. 

Cktrator  ad  litem. — A  party  who  attained  puberty  while  a  process  at  the  instance  of  his 
tutors  was  pending,  sisted,  and  a  curator  ad  litem  appointed. 

In  this  case  the  questions  at  issue  related  to  the  title  of  a  child,  to  have  his  rights 
under  his  parents'  marriage-contract  established  by  declarator ;  and  the  peculiarity  in 
the  case  arose  from  the  contingent  or  postponed  character  of  the  provision  under  the 
contract. 

By  the  marriage-contract  of  Sir  Francis  Alexander  Mackenzie  of  Grairloch  and  Miss 
Mary  Hanbury,  a  provision  of  L.5000  was  secured  to  the  issue  of  the  marriage,  if  there 
should  be  only  one  child,  payable  at  the  first  term  of  Whitsunday  or  Martinmas  after 
the  death  of  the  survivor  of  the  parents — or  the  second  marriage  of  the  mother — payment 
being,  notwithstanding,  postponed  till  the  child's  migority. 
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This  proTision  professed  to  be  granted  by  Sir  Francis  over  his  entailed  estate,  in 
virtue  of  Lord  Aberdeen's  Act»  in  the  following  terms : — "  And  further,  the  said  Sir  F. 
A.  Mackenzie,  in  virtue  of  the  power  granted  to  him  by  the  said  Act  of  Parliament,  of 
the  fifth  year  of  the  reign  of  his  lace  Majesty,  binds  and  obliges  himself,  and  the  heirs 
of  entail  who  shall  succeed  to  him  in  the  said  lands  and  estates/'  to  pay  the  said 
sum,  &c. 

Sir  Francis  died,  and  was  survived  by  Lady  Mackenzie.  There  was  only  one  child 
of  the  marriage — Osgood  Mackenzie, — who,  at  the  date  of  the  present  action,  was  a 
pupil.  Sir  Francis  was  succeeded  in  his  entailed  estate  by  Sir  Kenneth  Mackenzie,  his 
son  by  a  former  marriage,  who,  at  the  date  of  the  action,  was  also  a  pupil. 

The  tutor  of  Osgood  Mackenzie,  and  the  trustees  under  the  marriage-contract,  raised 
an  action  of  dedaiator  and  payment  against  the  trustees  and  guardians  of  Sir  Kenneth, 
the  present  heir  of  entail,  which  narrated  the  marriage-contract,  and  the  provision 
secured  to  the  child  of  the  marriage,  and  that  the  defenders  denied  the  validity  of  the 
provision.  There  were  various  declaratory  conclusions  in  the  summons,  of  which  the 
only  one  ultimately  insisted  in  was,  to  have  it  found  and  declared  that  the  provision  of 
L.5000  was  a  validi  provision,  binding  upon  the  heirs  of  entail ;  and  that  it  should  be 
paid  at  the  times  specified  in  the  contract. 

The  guardians  of  Sir  Kenneth  lodged  defences,  denying  the  validity  of  the  provision 
under  the  statute,  and  maintaining,  that,  in  respect  of  [966]  the  postponement  of  the 
term  of  payment,  and  the  defeasible  nature  of  the  right,  there  was  no  vested  interest  at 
present^  and  consequently  no  ground  for  a  declarator. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  and  declares, 
that)  by  the  marriage-contract  entered  into  between  the  late  Sir  Francis  Alexander 
Mackenzie  of  Gairloch  and  Miss  Mary  Hanbury,  now  Lady  Mackenzie,  in  the  year 
1836,  the  said  Sir  Francis  Alexander  Mackenzie,  after  providing  to  Lady  Mackenzie  a 
liferent  annuity  of  L.900,  restrictable  to  L.450,  in  the  event  of  her  second  marriage, 
did,  in  virtue  of  the  powers  granted  by  an  Act  of  Parliament  passed  in  the  fifth  year  of 
the  reign  of  his  late  Majesty  King  G^rge  IV.  chap.  87,  bind  and  oblige  himself,  and 
the  heirs  of  entail  who  should  succeed  him  in  the  entailed  estate  of  Gairloch,  from  and 
after  his  decease  and  that  of  Lady  Mackenzie,  or,  in  the  event  of  her  second  marriage, 
immediately  from  and  after  such  marriage,  to  pay  to  the  pursuer  Osgood  Mackenzie,  (he 
being  the  only  child  of  the  marriage  thereby  contracted,)  out  of  the  rents  and  proceeds 
of  the  said  entailed  estates,  L.5000  sterling,  and  that  at  the  first  term  of  Whitsunday  or 
Martinmas  that  shall  happen  after  the  death  of  the  survivor  of  them,  the  said  Sir 
Francis  Mackenzie  and  the  said  Lady  Mackenzie,  or  such  second  marriage,  as  aforesaid ; 
provided  always,  that  the  said  pursuer  shall  have  attained  the  age  of  twenty-one  years 
complete ;  and  in  case  the  pursuer  shall  be  in  minority,  at  the  first  term  of  Whitsunday 
or  Martinmas  that  shall  happen  after  the  death  of  the  said  Sir  Francis  Alexander 
Mackenzie  and  the  said  Lady  Mackenzie,  or  such  second  marriage,  as  aforesaid,  then  and 
in  that  case,  the  term  of  payment  of  the  said  provision  shall  be  postponed  until  the 
said  Osgood  Mackenzie  shall  attain  majority ;  and  in  case  the  heir  of  entail  in  possession 
of  the  said  estates  shall  insist  on  paying  up  the  said  provision  at  an  earlier  period,  and 
shall  be  entitled  at  law  so  to  do,  dien  the  said  provision  shall  be  payable  to  the  trustees 
hereinafter  named,  for  behoof  of  the  said  pursuer,  viz.  John  Mackenzie  of  Kinallan,  in 
the  county  of  Boss,  Doctor  of  Medicine,  Henry  Hanbury  of  Holfield  Grange,  Esq.,  and 
the  Eev.  Arthur  Hanbury  of  Bures  St.  Mary,  in  the  county  of  Suffolk,  clerk,  and  to  the 
survivors  or  survivor,  and  acceptors  or  acceptor  of  the  said  trustees,  a  migority  always 
being  a  quorum  ;  declaring  that  the  said  trustees  shall  not  be  liable  for  omissions,  nor 
nngtdi  in  9oUdum^  but  each  for  his  own  actual  intromissions  only ;  and  with  power  to 
the  said  trustees,  and  to  the  acceptors  and  survivors  of  them,  when  their  number  shall 
be  reduced  to  two,  to  name  another  trustee  or  trustees  to  act  along  with  them  in  the 
execution  of  this  trust,  who  shall  have  the  same  powers  and  privileges  as  if  named 
therein,  and  declaring  that  the  said  trustees  shall  be  bound  to  retain  and  invest,  in  such 
manner  as  they  shall  think  expedient,  but  in  government  or  real  security,  in  England  or 
Scotland,  the  said  provision  in  favour  of  the  pursuer,  until  the  respective  terms  of 
payment  arrive,  when  they  shall  make  payment  of  the  same  to  the  pur-  [966]  -suer ; 
and  a  discharge  by  the  said  trustees  shall,  in  the  case  now  provided  for,  be  a  vsdid  and 
effectual  acquittance  to  the  heirs  succeeding  to  the  entailed  estate:  And  finds  and 
declares,  that  the  said  provision  of  L.5000  granted  to  the  said  Osgood  Mackenzie  by  the 
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said  deceased  Sir  Francis  Alexander  Mackenzie,  as  proprietor  of  the  estate  of  Gairloch 
in  the  said  marriage-contract,  was  binding  on  the  said  deceased  Sir  Francis  Alexander 
Mackenzie,  and  is  good  and  valid,  according  to  the  terms  in  which  it  was  so  granted, 
and  is  binding  on  the  defender  Sir  Kenneth  Mackenzie  of  Gairloch,  as  heir  of  the 
entailed  estate,  and  his  tutors,  according  to  the  terms  in  which  it  was  so  granted,  and 
that  he  is  bound,  according  to  the  terms  of  the  said  provision,  to  pay  a  fifth  part  more 
than  the  said  provision  of  penalty  in  case  of  &ilure,  and  the  legal  interest  of  the  said 
principal  sum,  from  and  after  the  decease  or  second  marriage  of  the  said  Lady  Mackenzie, 
as  aforesaid,  during  the  not-payment  of  the  same,  according  to  the  terms  in  which  the 
said  provision  was  granted  in  the  said  marriage-contract :  Therefore  repels  the  defences 
to  that  extent,  and  decerns  and  declares  accordingly  :  Finds  it  unnecessary  hoe  statu  to 
pronounce  any  decision  with  regard  to  the  other  conclusions  of  the  summons ;  therefore 
dismisses  the  same,  reserving  to  the  pursuer  hereafter  to  institute  further  proceedings, 
if  he  shall  be  so  advised  :  Finds  expenses  due ;  appoints  an  account  thereof  to  be  given 
in,  and,  when  lodged,  remits  to  the  auditor  to  tax  &e  same,  and  to  report."  ^ 

1  "  NoTB. — The  Lord  Ordinary  has  endeavoured  to  frame  the  above  interlocutor  in 
precise  conformity,  mutatis  mutandis^  with  the  obligation  in  the  marriage-contract,  to 
which  Mr.  Osgood  Mackenzie,  as  the  only  child  of  the  said  marriage,  has  right. 

'*  It  has  been  pleaded  in  defence, — 1st,  That  the  provision  contained  in  the  contract 
of  marriage  is  not  a  due  exercise  of  the  power  conferred  by  the  5th  Geo.  lY.  cap.  87, 
because  the  payment  of  interest  does  not  commence  at  the  death  of  the  grantor.  This 
plea  is  said  to  arise  from  the  terms  of  the  4th  section  of  that  statute,  which  makes  it 
lawful  for  heirs  of  entail  in  possession  of  an  entailed  estate  to  grant  bonds  of  provision 
or  obligations,  binding  the  succeeding  heirs  of  entail  in  payment^  out  of  the  rents,  to  the 
children  '  who  shall  not  succeed  to  the  entailed  estate  of  such  sum  or  sums  of  money, 
*  bearing  interest  from  the  granter's  death,  as  to  him  or  her  shall  seem  fit.' 

*'  It  appears  to  the  Loid  Ordinary  that  thia  is  not  what  may  be  termed  a  judicial 
interpretation  of  the  statute,  but  one  in  direct  opposition  to  its  purview  and  object ; 
and  although,  in  this  instance,  it  is  stated  for  an  heir  of  entail,  who  is  a  minor,  yet  it 
would,  if  sustained,  be  a  construction  of  the  statute,  which,  in  most  cases,  would  operate 
injuriously  to  heirs  of  entail.  The  object  of  the  statute  is  to  authorise  proprietors  of 
entailed  estates  to  grant  provisions  to  wives,  or  husbands,  or  children,  when  the  powers 
conferred  by  the  entail  had  become  inadequate  for  those  purposes.  This  enlargement  of 
the  powers  of  entailed  proprietors  is  made  applicable  to  all  entails  already  made,  or 
hereafter  to  be  made.  The  evident  object  of  the  statute,  and  more  particularly  of  the 
10th  and  13th  sections,  is  to  fix  limits  which  the  provisions  granted  shall  not  exceed, 
though,  where  the  provision  does  exceed  the  powers  given  by  the  Act,  it  is  void,  so  far 
as  it  exceeds  the  powers  given  by  the  statute,  but  valid  to  the  extent  authorised. 

"  It  appears,  therefore,  to  the  Lord  Ordinary,  that  'from  the  grantor's  death '  must  be 
considered,  according  to  the  correct  meaning  of  the  term,  as  the  beginning  from  which 
interest  may  be  made  to  commence.  The  provision  cannot  have  its  origin,  or  bear 
interest  from  an  earlier  period,  but  it  may  commence  or  bear  interest  at  the  term  of 
Whitsunday  or  Martinmas  after  the  death,  or  five  years  after  the  death,  or  after  any 
other  period  or  event,  the  same  being  from  or  after  the  death  of  the  grantor. 

"  It  is  not  disputed  in  this  case,  that  if  Sir  Francis  Mackenzie's  marriage-contract  had 
provided  the  sum  of  L.5000,  payable  to  the  pursuer  at  his  death,  and  iMsaring  interest 
from  that  period,  the  provision  would  have  been  perfectly  good.  But  Sir  Francis 
Mackenrie  seems  to  have  been  desirous  to  make  it  in  more  favourable  terms  to  his  heir, 
and  conceiving  that  the  provision  made  to  Lady  Mackenzie  would  enable  her  to  support 
her  children  during  her  life,  or  while  she  remained  a  widow,  and  enjoyed  the  full 
annuity  provided  to  her  of  L.900,  he  delayed  making  the  provision  payable  until  her 
death,  when  that  annuity  would  cease,  or  her  second  marriage,  when  it  would  be 
reduced  to  L.450.  He  might  have  granted  a  bond  to  the  full  amount^  and  for  the  full 
payment,  and  which  would  have  been  equally  payable  before  as  after  these  events.  It 
would  be  a  very  strange  construction  of  this  statute  to  hold,  that,  because  the  grantor 
thought  fit,  on  very  reasonable  grounds,  to  diminish  the  burdens  on  the  heir  of  entail 
to  t^t  extent,  he  thereby  made  them  null  and  void,  and  rendered  this  provision  in 
favour  of  his  son  altogether  nugatory.  There  can  be  no  doubt,  that»  if  he  had  been  told 
that  this  provision  would  not  be  good  unless  it  bore  interest  from  the  time  of  his  death, 
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[967]  The  defenders  reclaimed. 

Inglis^  for  the  defenders,  stated,  that  since  the  Lord  Ordinary  had  pro-  [968]  -nounced 
his  judgment^  Sir  Kenneth  Mackenzie  had  attained  to  puberty,  and  proposed  to  sist  him 
now  with  a  curator  ad  lUem.  This  the  Court  reganled  as  necessary,  and  allowed  to 
he  done. 

he  wonld  have  made  it  bear  interest  from  that  period,  rather  than  that  the  children  of 
the  second  marriage  shonld  have  no  provision  at  all.  The  heir  of  entail  would  then 
have  been  saddled  with  the  full  annuity  to  the  widow,  and  the  interest  of  the  provision 
to  the  pursuer ;  and  if  that  should  be  decided  to  be  the  true  construction  of  the  statute 
in  future  cases,  the  granters  of  such  provisions  would  be  hampered  in  making  provisions 
for  younger  children,  in  the  manner  they  think  most  expedient,  both  for  the  heir  and 
the  other  children ;  and  heirs  of  entail  may  be  burdened  to  a  greater  extent  than  would 
otherwise  be  the  case.  But  it  was  never  intended  that  entaUed  proprietors  should  be 
obliged  to  grant  provisions  to  the  full  extent  of  the  powers  given  them  by  the  statute ; 
and  such  provisions  are  not  entitled  to  less  favour  when  they  fall  short  of  the  powers 
given  by  statute,  than  where  they  exceed  them ;  in  which  case  they  are  sustained,  so  far 
as  they  are  permitted  by  the  Act. 

'*The  2d,  3d,  4th,  and  5th  defences,  rest  on  the  view,  that  the  provision  is  con- 
tingent; that  it  may  never  become  payable;  and  that  no  action  can  be  maintained 
un^  after  the  death  or  second  marriage  of  Lady  Mackenzie,  and  the  majority  of  the 
pursuer.  There  la  no  doubt  that,  in  certain  events,  this  provision  may  never  become 
prestable.  The  pursuer  may  possibly  predecease  his  mother;  the  defender  may  also 
die  before  this  provision  can  be  enforced  against  the  rents  of  the  estate.  It  is,  there- 
fore, in  certain  respects  contingent ;  but  in  the  ordinary  course  of  events,  the  pursuer 
will  be  entitled  to  claim  it,  and  to  exact  it  from  the  defender — the  heir  of  entail.  It 
is  desirable  for  the  pursuer  and  his  guardians,  that  it  should  be  known  that  this  is  a 
valid  provision  against  his  brother,  the  heir  of  entail.  The  question  comes  therefore  to 
be,  whether,  in  point  of  form,  such  an  action  may  be  maintained  against  the  defender, 
on  the  allegation  made  in  the  summons,  that  he  denies  the  validity  of  the  said  provision. 
Lord  Stair  (4  t.  3,  §  47)  defines  declaratory  actions  to  be  *  those  wherein  the  right  of  the 
'  pursuer  is  craved  to  be  declared,  but  nothing  is  claimed  to  be  done  by  the  defender;  but 

*  the  effect  is,  that^  in  petitory  or  possessory  actions,  the  defender  is  excluded  from  any 

*  defence  that  might  have  been  proponed  in  the  declaratory  action.' 

**  In  the  case  of  Barbour  v.  Grierson,  (5  Shaw,  603,)  where  diligence  had  been  raised 
on  a  bill,  a  party  was  found  entitled,  where  he  had  some  doubts  as  to  his  right  to  pursue 
the  diligence,  to  have  his  right  ascertained  by  declarator.  In  the  case  of  Provan  v» 
Provan,  Jan.  14,  1840,  (2  Dunlop,  298,)  doubts  were  entertained  whether  certain  pro- 
visions vested  in  children  untU  the  death  of  the  annuitant.  The  question  was  first 
stated  in  a  multiplepoinding ;  but  Lord  Moncreiff  observed,  that  there  was  no  existing 
fund  in  medio  which  either  party  could  claim;  and  although  it  was  in  spe,  and  no 
question  was  stated,  yet,  *  where  the  object  is  to  get  judgment  ab  ante  on  a  speculative 

*  question,  the  existence  of  which  depends  on  a  future  contingent  event,  it  may  be  right 
'  to  try  such  a  questioni;  but  that  is  properly  the  subject  of  a  declarator.'  An  action 
of  declarator  was  accordingly  raised,  and  judgment  was  pronounced  in  it,  though  the 
rights  of  the  parties  were  contingent.  Lord  Medwyn  and  the  other  Judges  appear  to 
have  been  of  opinion  that  the  multiplepoinding  was  incompetent,  but  they  pronounced 
a  judgment,  finding  that  the  time  for  the  distribution  of  the  fund  did  not  arrive  in  that 
case  till  the  death  of  the  annuitant.  The  process  of  declarator,  therefore,  appears  to 
have  been  held  competent  to  the  effect  of  deciding  that  question.  In  this  case  there  are 
veiy  strong  grounds  for  sustaining  the  competency  of  the  process  of  declarator.  The 
object  of  it  is  to  ascertain  whether  the  pursuer  has,  under  his  father  and  mother's  con- 
tract of  marriage,  a  right,  if  he  survives  Lady  Mackenzie,  to  a  provision  of  L.5000 ;  or 
whether  he  will  be  altogether  improvided  for  at  the  period  when  his  father  intended  he 
should  receive  that  sum. 

"  The  cases  which  have  been  formerly  decided  with  regard  to  provisions  granted  on 
entailed  estates,  differ  in  one  respect  from  those  which  arise  under  the  5th  Geo.  IV.,  as 
the  power  given  by  entailers  was  usuaUy  so  granted  as  to  affect  the  fee  of  the  entailed 
estate ;  whereas  the  provisions  under  this  statute  can  only  affect  the  rents.  But  the  Lord 
Ordinary  sees  no  ground  for  holding  that  the  jurdisdiction  of  the  Court,  and  the  right 
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[969]  Argued  for  the  defenders  : — ^They  did  not  mean  to  deny  the  validity  of  the 
provision ;  and  the  sole  objection  to  the  action  now  insisted  in,  was  to  the  competency 
of  a  declarator  in  the  circumstances.  The  provision  was  not  payable  till  a  distant  and 
uncertain  day  ;  it  depended  upon  a  great  number  of  contingencies,  which  might  defeat 
it  altogether ;  and  in  the  uncertainty  as  to  whether  it  would  ever  actually  exist,  there 
was  no  room  and  no  necessity  for  a  declarator  of  the  right.  Sir  Kenneth,  at  the  time 
it  became  payable,  might  not  be  the  proprietor  of  the  estate,  and  yet  the  Lord  Ordinary 
has  found  him  liable  generally.  There  are  practical  difficulties  in  working  out  the  inter- 
locutor, as  it  is  impossible  to  pronounce,  ah  ante,  what  are  the  rights  of  Osgood 
Mackenzie  against  the  present  heir;  for  the  obligation  is  a  personal  one  against  the 
heirs  of  entail,  and  not  against  the  estate.  The  present  heir  cannot,  therefore,  represent 
the  general  body  of  heirs ;  and  if  a  judgment  be  pronounced  against  the  heirs  of  entail 
generally,  it  would  have  no  effect  except  against  Sir  Kenneth,  because  he  cannot  bind 
others  (by  his  appearance  in  this  action)  who  do  not  represent  him.  There  may  be  no 
rents  to  meet  this  provision  when  it  becomes  available — Sir  Kenneth  may  not  be  in 
possession — Osgood  himself  may  have  succeeded  to  the  estate ;  but,  if  a  judgment  is 
pronounced,  it  must  assume  that  it  will  be  an  available  provision ;  and,  as  it  is  very 
probable  it  may  not  be  so,  it  cannot  at  present  form  the  subject  of  action. 

Argued  for  the  pursuer: — He  only  insisted  in  the  declaratory  conclusions  of  the 
summons.  He  was  entitled  to  have  the  right  declared — ^be  it  immediately  prestable  or 
contingent — seeing  that  its  validity  had  been  denied  even  in  the  present  process,  though 
that  position  was  now  abandoned.  One  of  the  pleas  of  the  defenders  was,  that  the  pro- 
vision was  not  a  due  and  valid  exercise  of  the  powers  granted  by  the  Aberdeen  Act,  and 
was  therefore  unvailing.     Now  the  right  of  Osgood  Mackenzie  being  thus  denied,  he 


of  parties  to  insist  in  such  declarators  is  any  way  different  from  what  it  would  be, 
if  the  provisions  had  been  granted  under  powers  contained  in  a  deed  of  entail.  The 
case  of  Porterfield,  17th  June  1834,  (12  Sh.  734,)  shows  that  provisions  on  entailed 
estates  may  be  made  contingent  on  future  events ;  and  that  of  Oswald  v.  Oswald,  20th 
December  1821,  goes  fully  as  far  as  the  present  on  the  question  of  the  competency  of  a 
declarator  before  the  provisions  take  effect  The  entail  in  that  case  gave  a  power  to 
grant  bonds  of  provision  to  younger  children  who  were  not  to  succeed,  provided  they 
did  not  exceed  three  years'  free  rent,  or  remained  unpaid  for  six  years  after  their 
attaining  majority,  then  not  only  the  fee  and  property,  but  also  the  rents,  should  not  be 
affected  by  them.  Mr.  Oswald  granted  to  his  daughter  two  bonds  of  provision  under 
the  entail,  and  brought  an  action  of  declarator  to  have  it  ascertained,  1st,  *  Whether, 
*  under  the  first  clause,  the  bonds  vested  immediately  in  his  daughter,  and  would  be 
<  transmissible  to  her  heirs,  although  she  should  predecease himT  2d,  'Whether,  under 
'  the  second  clause,  the  bonds  would  affect  the  entailed  estate  in  case  he  should  outlive 
'  the  majority  of  his  daughter  such  a  number  of  years  that  the  term  of  payment  of  the 
'  provision  should  not  arrive  till  more  than  six  years  after  the  majority)'  On  the 
report  of  the  Lord  Ordinary,  the  Court  decided  both  points  in  the  affirmative. 

**  It  is  evident  that  the  Court  in  that  case  pronounced  a  declarator  as  to  the  effect 
of  certain  bonds,  the  operation  of  which  was  equally  contingent  as  the  right  of  the 
pursuer  in  the  present  case. 

"  There  is  one  question  which  may  possibly  arise,  which  the  Lord  Ordinary  has  not 
thought  it  necessary  to  decide,  viz. — Whether,  in  the  event  of  the  pursuer  predeceasing 
Lady  Mackenzie  before  he  is  of  age,  interest  will  be  due  to  him  until  he  becomes  of 
age  and  the  L. 5000  is  payable?  From  the  expressions  used  in  the  deed,  this  is  a 
question  of  some  difficulty,  and  it  may  very  possibly  never  be  necessary  to  determine  it 
in  a  court  of  law  ;  for,  in  the  first  place,  Lady  Mackenzie  may  remain  unmarried  and 
survive  until  the  pursuer  becomes  of  age,  and  then  the  question  will  not  occur  at  all ; 
but  even  if  she  should  die  or  marry  again  before  that  period,  the  defender  Sir 
Kenneth  Mackenzie  may  be  of  age  before  it  occurs,  and  may  not  be  disposed  to  meet 
such  a  question  with  his  brother. 

"  Although  the  Lord  Ordinary  has  found  the  pursuer  entitled  to  expenses,  because 
he  conceives  the  pursuer  was  entitled  to  the  expense  of  declaring  his  right,  he  by  no 
means  disapproves  of  the  conduct  of  the  defenders  in  trying  its  vididity.  Acting  for  a 
minor,  they  were  bound  to  do  so." 
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was  entitled  to  declarator  of  its  validity,  qualified,  of  course,  according  to  the  terms  of 
the  xnarriage-conti^t. 

The  Court  adhered,  with  this  qualification,  that  the  provision  should  not  he  ezigihle 
from  Sir  Kenneth  Mackenzie,  unless  he  were  in  possession  of  the  entailed  estate  at  the 
time  it  became  payable. 


No.  124.  VJ-LL.  Dunlop  991.     2  July  1846.    let  Div.— Lord  Ouninghame. 

George  Knight,  Pursuer. — Cowan — T.  Mackenzie. 

Robert  Cargill,  Defender. — SoL-Gen.  Anderson — G,  Bell, 

Superior  and  Vassal — Irritancy — iSuhdivision  of  ^et*].-— Property  had  been  feued  out 
in  one  feu ;  it  was  thereafter  su  bdivided  among  five  f euars,  and  this  subdivision  the 
superior  recognised  by  granting  charters  of  the  subdivided  portions ;  the  reddendo  of 
these  charters  imposed  upon  the  vassal  the  obligation  of  payment  of  a  proportion  of 
the  cumtdo  feu-duty,  corresponding  to  the  value  of  the  ground,  reserving  right  to  the 
superior  "  to  uplift  and  recover  "  the  cumrdo  feu-duty  out  of  each  subdivided  portion, 
in  the  same  way  as  if  the  feu-duty  had  never  been  divided  and  allocated ; — Held 
that  the  superior  was  not  entitled  to  institute  a  declarator  of  irritancy,  oh  non  soltUum 
canonentf  against  one  of  the  feuars  for  arrears  of  feu-duty  due  by  the  other  feuars, 
such  action  being  a  means  of  forfeiture,  and  not  of  recovery. 

William  Jamieson  was  proprietor  of  considerable  property  in  the  village  of  Porto- 
bello.  He  left  a  trust-deed  in  favour  of  William  Scott  Moncrieff  and  others,  the  leading 
purpose  of  which  was  the  distribution  of  the  property  among  his  children.  The  pro- 
perty to  be  divided  consisted  of  a  variety  of  different  subjects,  and,  among  others,  the 
superiority  and  dominium  utile  of  certain  subjects  in  the  village  of  Portobello. 

The  trustees  made  up  titles  to  these  properties,  thus : — Mr.  Moncrieff  alone  made 
up  a  title  to  the  superiority,  and,  being  thus  vested  in  that  right,  the  other  trustees 
resigned  in  favorem  the  dcminium  tdile  in  his  hands,  and  obtained  from  him  a  charter 
of  resignation  and  novodamus.  The  procuratory  on  which  the  resignation  was  made, 
stated  that  the  object  of  making  up  the  titles  was,  "  that  we  shall  convey  the  allotments, 
with  such  open  charter  of  resignation  and  novodamus^  to  the  respective  parties,  to  hold 
for  said  restricted  feu-duty,  or  a  proportion  thereof."  The  charter  was  obtained  from 
Mr.  Moncrieff  in  terms  of  this  procuratory,  and  contained  the  references  to  the  procura- 
tory pointed  out  in  the  note  of  the  Lord  Ordinaiy. 

The  trustees  did  not  take  inf ef tment  on  this  charter ;  but  they  proceeded  to  dis- 
tribute and  allocate  the  dominium  utile  in  terms  of  the  trust-deed,  by  granting  disposi- 
tions and  assignations  in  favour  of  the  various  parties  entitled  to  share  in  the  division  of 
the  subjects,  disponing  to  each  not  a  pro  indiviso'  share,  but  an  absolute  right  to  the 
particular  subjects  allocated  to  them  in  the  general  division,  and  subdividing  the  feu- 
duty  to  be  paid  by  each  vassal  for  his  own  particular  lot,  the  cumulo  feu-duty  being 
L.4,  158.  Id.  One  of  these  allocations  ultimately  came  to  the  defender,  Mr.  Cargill, 
grandson  of  the  truster.  The  feu-duty  of  this  lot  had  been  fixed  at  L.1,  2&  4d«  There 
were  four  other  lots  besides  this  one,  [992]  and  each  feuar  made  up  his  title  by  taking 
infeftment  on  the  precept  in  the  charter  granted  by  Moncrieff,  to  which  each  of  them 
had  received  an  assignation. 

The  superiority  had,  however,  in  the  mean  time,  in  the  year  1830,  been  sold  to  the 
pursuer,  George  Knight ;  and  the  disposition  he  received  contained  an  exception  of  feu- 
rights  and  charters  in  favour  of  vassals,  and  particularly  of  the  feu  to  Jamieson's 
trustees.  When  the  pursuer  purchased  the  superiority,  the  feuars  of  the  particular  lots 
had  not  received  their  dispositions  from  the  trustees ;  and,  in  consequence,  the  exception 
only  applied  to  the  whole  undivided  feu  held  by  the  trustees,  but  with  reference  to  the 
special  object  under  which  that  title  was  made  up.  There  was  no  subdivision  at  the 
time  the  superiority  was  purchased,  but  the  pursuer  was  aware  that  it  was  in  progress 
of  being  made. 

The  defender  took  a  charter  of  resignation  from  the  pursuer,  in  1842,  of  the  particular 
lot  which  belonged  to  him ;  upon  the  construction  of  the  reddendo  in  which,  the  present 
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case  tnrned.  It  declared  that  the  sabjects  were  holden  of  the  prursner,  as  superior,  ''for 
the  yearly  payment  to  me,  my  heirs  and  assignees,  of  the  sum  of  L.1,  2s.  4^.  sterling, 
being  the  proportion  allocated  on  the  subjects  before  described,  of  the  cumulo  feu-duty 
of  L.4,  158.  Id.,  payable  for  the  whole  subjects  contained  in  the  foresaid  charter  of 
resignation  and  navodamtiSy  whereof  those  above  disponed  are  parts,  and  that  at  the  term 
of  Whitsunday  yearly,  and  paying  also  the  said  Robert  Gaigill  and  his  foresaids,  the 
first  year  of  the  entry  of  each  heir  or  singular  successor  to  the  subjects  above  disponed, 
the  sum  of  5s.  7^.  sterling,  as  the  proportion  effeiring  thereto  of  the  composition  of 
L.4,  15s.  Id.  on  the  entry  of  heirs  or  singular  successors  payable  for  the  whole  parts 
and  portions  of  Figgate  and  others,  contained  in  the  said  charter  of  resignation  and 
novodamtu ;  provided  always,  as  it  is  hereby  expressly  provided  and  declared,  that  not- 
withstanding the  foresaid  sum  of  L.1,  2s.  4M.  is  hereby  ascertained  to  be  the  proportion 
of  feu-duty  payable  for  the  said  subjects  before  described,  yet  nevertheless  it  shall  be 
competent  for  me  and  my  foresaids  to  uplift  and  recover  the  foresaid  whole  sum  of 
L.4,  15s.  Id.  out  of  the  said  subjects  before  disponed,  belonging  to  the  said  Robert 
Cargill,  as  if  these  presents  had  never  been  granted,  or  as  if  the  said  whole  feu-duty  had 
not  been  proportioned  and  divided." 

After  this  provision,  the  following  reservation  was  inserted: — ''Reserving  to  the 
said  Robert  Cargill,  and  his  foresaids,  to  operate  and  effectuate  their  relief  against  the 
other  proprietors  of  the  subjects  contained  in  the  said  charter  of  resignation  and  novo- 
damu8^  for  the  remainder  of  the  said  whole  feu-duty,  over  and  above  their  own  propor- 
tion, as  accords;  declaring  that  I  and  my  foresaids  shall  give  our  concurrence  for 
obtaining  such  relief,  the  same  being  always  upon  the  proper  charges  and  expenses  of 
the  said  Robert  Cargill  and  his  foresaids." 

[993]  The  pursuer  being  unable  to  recover  the  feu-duty  from  each  of  the  feuais, 
demanded  payment  of  the  cumulo  feuduty  from  the  defender.  The  latter  offered  to 
pay  his  own  share,  but  denied  any  primary  liability  for  the  proportions  due  by  the 
other  vassals.  The  pursuer  refused  to  accept  this ;  and  two  years'  duty  of  the  defender's 
own  lot,  along  with  more  than  two  years'  duty  of  the  other  lots,  were  in  arrear.  The 
pursuer  therefore  instituted  the  present  action  of  declarator  ob  non  solutum  ccaumem 
against  the  defender  only,  founding  upon  the  Act  1597,  c  246,  whereby  it  is  provided, 
that  if  any  vassal  or  feuar  fail  to  make  payment  of  his  feu-duty  for  the  space  of  two 
years,  he  shall  incur  an  irritancy  of  his  feu  right  The  action  set  forth,  that  the  cumulo 
feu-duty  of  L.4,  15s.  Id.,  for  the  years  1843  and  1844  was  in  arrear,  and  concluded 
that  the  defender  had  incurred  the  irritancy  of  his  feu  for  non-payment  thereof. 

Defences  were  given  in,  and  a  record  closed,  when  the  Lord  Ordinary  pronounced 
this  interlocutor : — "  Finds  that  from  the  peculiar  terms  under  which  the  superiority 
and  vassalage  of  the  subjects  libelled  on  are  held  by  the  superior  and  vassal  respectively, 
the  present  action  of  irritancy,  ob  non  sdutum  canonem^  directed  against  Mr.  Cargill 
alone,  as  the  principal  defender,  for  forfeiture  of  his  portion  only  of  the  original  feu,  in 
respect  ofarrears  of  feu-duty  alleged  to  be  due  by  other  vassals,  against  whom  and  their 
properties  no  conclusion  is  sought,  cannot  be  maintained  on  any  just  and  relevant 
grounds,  either  of  law  or  form ;  therefore  sustains  the  thitd  defence  pleaded  for  the 
defender,  and  assoikies  him  from  the  action  as  laid,  and  decerns :  Finds  Mr.  Caigill 
entitled  to  expenses,  as  the  same  may  be  taxed  by  the  auditor,  and  decerns."  ^ 


1  "  NoTB. — The  title,  in  the  present  case,  of  the  vassal  under  the  superior,  bears  a 
strong  resemblance  to  that  adjusted  by  the  Second  Division  of  the  Court  in  the  case  of 
Wemyss  in  1836,  (14  Shaw,  p.  233). 

"  Li  that  case  (which  related  merely  to  the  form  of  title  that  the  vassal  was  bound 
to  accept  of  from  the  superior)  the  question  arose  upon  the  rights  of  a  superior  of  urban 
subjects  against  the  vasseJs  of  subdivided  lots.  It  was  there  manifest,  as  it  is  in  the 
present  case,  that  the  vassalage  must  have  been  intended  from  the  first  for  division  and 
apportionment  among  the  proprietors  of  building  tenements.  But  the  Court  held  there, 
that  while  the  vassals  of  subdivided  lots  were  entitled  to  charters  for  the  reddendo  of  an 
apportionment  of  the  cumulo  feu-duty,  the  superior  was  also  entitled  to  an  obligation  by 
each  vassal  to  pay  the  said  cumulo  under  reservation  of  '  an  obligation  by  the  superiors 
'  to  grant  to  them,  whenever  required,  at  the  defender's  expense,  an  assignation,  to  the 
'  effect  of  enabling  the  defenders  to  recover,  from  the  co-feuars,  whatever  sum  or  sums 
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[9M]  The  pursuer  reclaimed,  and  pleaded ; — Notwithstanding  any  subdivision  which 
a  vassal  may  make  of  his  feu,  the  superior  is  entitled  to  recover  [996]  the  cumtdo  feu- 
duty,  by  common  law,  from  any  one  of  the  sub-vassals ;  and  the  statute  of  Bob.  II.  did 
not  exclude  this.     How,  then,  is  he  to  [996]  make  this  right  effectual  ?  for  the  feu-duty 

'  may  at  any  time  be  exacted  from  them,  beyond  their  own  just  proportion  of  the  said 
'  cumtUo  feu-duty  and  relief.' 

"The  terms  of  the  titles  in  the  present  case  are  rather  more  favourable  to  the  plea 
of  the  vassal.  The  subjects  relative  to  which  the  present  question  arises,  belonged  many 
years  ago  to  William  Jameson,  senior,  builder  in  Portobello.  He  had  acquired  sundry 
superiorities  about  that  village,  and  he  had  also  valuable  properties  belonging  to  himself 
both  in  superiority  and  property.  These  subjects  he  conveyed  to  trustees — ^first,  for 
payments  of  debts,  and  next  for  division  among  his  children.  The  trustees,  before 
making  a  division,  resolved  to  extinguish  or  reduce  the  old  feu-duties  payable  from  that 
part  of  the  subjects,  (which,  it  is  said,  amounted  to  between  L.60  and  L.70,)  and  to 
make  these  whole  feu-duties  in  future  only  L.4,  15s.  Id. 

"  In  order  to  effect  this,  the  titles  were  expede,  which  are  very  clearly  abridged  in  a 
printed  appendix  lately  put  into  process  by  the  pursuer.  The  trustees  finally  executed 
a  procuratory  of  resignation  in  Mr.  Scott  Moncrieff's  hands  of  all  their  property  subjects, 
and  in  that  procuratory  the  gross  feu-duty  was  not  only  reduced  to  L.4,  15s.  Id.,  but  it 
was  set  forth  that  the  object  and  purpose  of  the  title  was,  '  that  we  shall  then  convey 
'  the  allotments,  with  such  open  charter  of  resignation  and  navodamns  to  the  respective 
'  parties,  to  hold  for  said  restricted  feu-duty,  or  a  proportion  thereof,  the  said  area  in 
'  Pipe  Street  remaining  with  us  for  the  purposes  of  the  trust' — See  Appendix  of 
Documents,  p.  5.) 

"  On  this  warrant  Mr.  Scott  Moncrieff,  the  superior  and  predecessor  of  the  pursuer, 
gave  a  charter  of  resignation  and  novodamw^  on  12th  May  1830,  to  old  Mr.  Jameson's 
trustees,  of  the  dominium  utile,  at  the  reduced  feu-duty  of  L.4,  15s.  Id.  The  charter 
set  forth  in  its  body  that  it  was  granted  '  in  pursuance  of  the  arrangement  set  forth  in 
'  the  said  procuratory  of  resignation,'  and  the  grant  was  specially  qualified  with  the 
declaration  that  it  was  *  in  trust  always,  in  terms  of,  and  for  the  ends,  uses,  and  purposes 
'  contained  in  the  said  trust-disposition '  of  Mr.  Jameson,  senior.—- (See  Appendix,  p.  6.) 

"  In  this  charter  the  words  of  the  procuratory  were  not  formally  repeated,  that  the 
subjects  were  to  be  divided  into  allotments  for  '  a  proportion '  of  the  eumuh  feu-duty ; 
but  this  is  clearly  implied,  as  the  charter  from  the  superior  in  1830  expressly  bears,  <  in 
'  pursuance  of  the  arrangement  set  forth  in  the  procuratory.'  The  superior  and  his 
successors,  therefore,  were  bound  to  know  the  terms,  and  give  effect  to  the  previous  pro- 
curatory of  resignation,  according  to  its  expressed  object  and  terms  in  all  points. 

''The  pursuer,  Mj.  Knight,  purchased  the  whole  feu-duties  before  mentioned 
(including  those  in  Jameson's  charter)  in  1830,  conform  to  disposition  produced. — (See 
Appendix,  p.  9.)  The  charter  of  resignation  and  novodamu8  of  the  dominium  utile  to 
Jameson's  trustees  is  expressly  referred  to  and  excepted  from  the  warrandice  in  the 
pursuer's  conveyance,  which  of  itself  renders  him  bound  to  fulfil  all  its  conditions. 

"  The  conveyance  by  Mr.  Jameson's  trustees  to  the  defender,  Mr.  Cargill,  as  the 
representative  of  one  of  the  beneficiaries  in  the  trust,  is  quoted  in  the  Appendix,  (p.  10,) 
and  therein  the  eumulo  feu-duty  of  L.4,  15s.  Id.  is  divided,  and  the  defender's  share  is 
fixed  at  L.1,  2s.  4d.,  of  course  with  an  obligation  on  the  disponees  to  relieve  the  disponers 
of  all  future  feu-duties,  but  the  obligation  as  to  future  feu-duties  was  general,  and  seems 
immaterial  in  the  present  discussion. 

*'  The  defender  did  not  take  a  charter  from  the  superior  till  1842,  and  its  terms  will 
sufficiently  appear  from  the  extract  printed  in  the  Appendix,  p.  12.  It  expressly  recog- 
nises the  allotment  or  subdivision  of  the  feu-duty  made  in  the  vassal's  title,  but  contains 
this  provision,  (p.  12,  E,)  '  that  notwithstanding  the  foresaid  sum  of  L.1,  2s.  4^d.  is 
<  hereby  ascertained  to  be  the  proportion  of  feu-duty  payable  for  the  said  subjects  before 
'  described,  yet  nevertheless  it  shall  be  competent  for  me  and  my  foresaids  to  uplift  and 
'  recover  the  foresaid  whole  sum  of  L.4,  15s.  Id.  out  of  the  said  subjects  before  dis- 
'  poned,  belonging  to  the  said  Robert  Cargill,  as  if  these  presents  had  never  been 
'  granted,  or  as  if  the  said  whole  feu-duty  had  not  been  proportioned  and  divided, 
*  reserving  to  the  said  Robert  Cargill  and  his  foresaids  to  operate  and  effectuate  their 
'  relief  against  the  other  proprietors  of  the  subjects  contained  in  the  said  charter  of 
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in  the  present  case,  due  by  the  defender,  is  not  the  L.l,  28.  4d.,  but  the  L.4,  158.  Id. 
Put  aside  the  charter  of  1842,  and  the  reservation  therein  contained,  and  aaauming  that 
the  superior  had  not  consented  to  any  division  of  the  feu,  and  what  is  the  power  given 
by  the  common  law  ?    If  the  superior  had  brought  his  action  ob  nan  eolutum  canonem 

'  resignation  and  novodamua  for  the  remainder  of  the  said  whole  feu-duty,  over  and 
'  above  their  own  proportion,  as  accords :  Declaring  that  I  and  my  foresaids  shall  give 

*  our  concurrence  for  obtaining  such  relief,  the  same  being  always  upon  the  proper 
'  charges  and  expenses  of  the  said  Robert  Gai^U  and  his  foresaids.' 

"  On  the  authority  of  that  clause  the  pursuer  has  brought  the  present  action  against 
Mr.  Cargil],  founded  on  the  fact  that  he  has  not  recovered  the  portions  of  the  L.4, 15s.  Id. 
cumulo  payable  by  the  other  heirs  of  Jameson,  and  concluding  for  forfeiture,  ob  nan 
solidum  eanonem,  of  Mr.  Cargill's  lot  of  the  feued  subjects.  It  is  thought  that  this 
action,  as  an  exercise  of  the  mmmum  jus  of  the  superior,  cannot  be  sustained  in  the 
peculiar  state  of  the  titles  under  which  the  defender  holds  his  allotment  of  the  property 
libelled  on. 

"  In  considering  the  present  question  the  Lord  Ordinary  has  no  occasion  to  inquire 
what  are  the  various  remedies  that  may  be  competent  to  superiors  in  general,  or  to  the 
pursuer,  in  different  emergencies  that  may  arise,  in  the  recovery  of  his  duties  and 
casualties.  It  is  sufficient  to  observe,  that  the  present  is  an  action  with  the  most  severe 
conclusions  known  in  the  law.  It  concludes  ior  forfeiture  of  the  feu  of  a  vassal,  not  for 
his  own  arrear,  but  for  that  of  other  feuars,  and  that  too  when  no  decree  is  sought 
against  the  feuars  in  arrear.  The  Lord  Ordinary  is  of  opinion  that  it  would  not  be  con- 
sistent with  a  sound  and  bona  fide  construction  of  the  obligation  and  right  of  either 
party  in  the  present  case,  as  established  by  the  reservation  in  the  last  charter,  to  sanction 
an  action  so  laid. 

"  By  that  deed  the  superior  recognised  the  allotment  of  L.1,  2s.  4d.  as  the  share  of 
the  eumido  properly  chargeable  against  the  defender's  feu ;  but  he  made  a  reservation  of 
his  right  'to  uplift  and  recover  the  foresaid  whole  sum  of  L.4,  15s.  Id.'  out  of  the  fore- 
said subjects  disponed  to  Cargill,  that  right  being  qualified  with  the  special  reservation 
before  quoted,  '  to  operate  and  effectuate  their  relief  against  the  other  proprietors  of  the 
'  subjects  contained  in  the  said  charter  of  resignation  and  novodamus  for  the  remainder 

*  of  the  said  whole  feu-duty,  over  and  above  their  own  proportion,  as  accords  ;  declaring 
'  that  I  and  my  foresaids  shall  give  concurrence  for  obtaining  such  relief,  the  same 
'  being  always  upon  the  proper  charges  and  expenses  of  the  said  Robert  Caigill  and  his 
'  foresaids.' 

*'  Now  it  appears  to  the  Lord  Ordinary,  on  a  fair  application  of  the  preceding  clause, 
that  the  superior,  by  raising  an  action  against  one  vassal  alone,  without  directing  the 
same  conclusion  against  the  vassals  properly  in  arrear,  is  not  giving  fair  effect  to  his 
obligation.  Nay,  by  the  form  of  action  adopted,  the  superior  has  excluded  himself  from 
giving  the  particular  vassal  whom  he  has  cited  the  benefit  of  the  foregoing  most  reason- 
able provision  in  his  favour.  By  resorting  to  this  particular  action  of  irritancy,  ob  non 
sobdum  canonem,  and  more  especially  by  directing  the  conclusion  against  the  defender 
alone,  without  concluding  against  the  other  vassals,  he  has  absolutely  nothing  to  assign 
to  the  defender  if  decree  passed  against  him.  On  the  contrary,  if  the  pursuer  got  decree 
of  forfeiture,  ob  non  eolutum  GonoTiem^  it  would  follow  on  established  principles  of  law 
that  his  right  to  future  duties  and  casualties  from  all  other  parts  of  the  feued  subjects 
would  be  at  an  end. 

*'  The  Lord  Ordinary  is  inclined  to  think  that,  under  the  peculiar  terms  of  the  titles 
which  here  occur,  no  other  feudal  remedy  competent  in  general  to  superiors  could  be 
properly  directed  against  the  defender  alone,  without  calling  the  other  vassals  truly  in 
arrear.  Suppose,  for  example,  the  superior  had  pursued  a  poinding  of  the  ground 
against  the  crop  and  goods  of  the  defender  for  the  arrears  of  other  vassals,  would  such 
an  action  have  been  well  directed  against  the  defender  alone,  without  concluding  also 
for  attachment  of  the  goods  of  the  feuars  under  the  same  holding  who  are  really  in 
arrear?  It  is  supposed  that  the  Court  would  have  at  once  found  such  an  action 
improperly  and  incompetently  laid.  But  how  much  more  strongly  does  that  objection 
apply  to  tiie  severe  and  penal  action  now  insisted  on  by  the  pursuer  t  The  pursuer  has 
ample  means,  by  an  action  properly  laid,  to  recover  the  feu-duties  in  arrear  out  of  every 
part  of  the  feued  subjects,  without  resorting  to  the  partial  and  rigorous  process  now 
disallowed." 
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against  the  whole  sub-f euars,  he  might  irritate  the  whole  feus ;  ex  cancesaiSy  that  is  law. 
But  suppose,  now,  that  instead  of  bringing  his  action  against  the  whole,  he  had  only 
brought  it  against  one  for  non-payment  of  the  cumido  duty,  there  is  nothing  to  prevent 
his  doing  this  at  common  law.  It  is  said  the  feu  is  indivisible,  and  that  if  a  part  be 
irritated,  the  whole  is  so.  But  this  does  not  follow,  nor  is  the  feu  an  indivisible  right 
in  any  such  case.  If  the  vassal,  for  example,  were  to  resign,  ad  remanentiam,  into  the 
superior's  hands,  that  would  be  a  good  conveyance  to  the  superior  of  that  particular  lot ; 
but  it  would  not  afifect  the  rights  of  the  other  feoars.  Again,  an  action  of  declarator  of 
non-entry  against  one,  would  be  competent  without  calling  the  others.  But  apart  from 
this,  the  right  to  institute  this  action  is  clear,  from  the  reservation  in  the  charter  given 
to  the  defender.  That  reservation  is  not  the  imposition  of  a  new  burden,  but  the 
reservation  of  a  right  already  existing ;  a  right  to  "  uplift  and  recover  "  the  whole  feu- 
duty,  and  a  declarator  ob  non  soltdum  canonem  is  only  a  means  of  recovery. 

Pleaded  for  the  defender ; — The  present  action  is  intended  not  to  irritate  the  whole 
united  subject  in  respect  of  failure  to  pay,  but  to  irritate  the  lot  of  the  defender  for  the 
failure  of  the  other  feuars.  The  irritancy  in  question  is  very  special  in  its  nature,  and 
has  been  introduced  by  statute,  and  all  the  arguments  drawn  from  common  law  are 
therefore  irrelevant.  Even  supposing,  however,  there  were  nothing  here  to  deal  with 
but  common  law,  the  proceeding  is  unavailing ;  for  if  the  superior  obtain  decree,  thereby 
irritating  the  defender's  portion,  he  extinguishes  not  merely  the  feudal  relation  between 
them ;  but  also,  as  the  feu  is  an  indivisible  right,  he  destroys  the  feudal  relation  between 
him  and  the  other  vassals,  who  would  thereafter  hold  their  feu  free  from  the  payment 
of  any  kind  of  feu-duty,  and  become,  in  short,  allodial  proprietors.  This  shows  the 
necessity  of  calling  all  the  feuars.  But  the  present  case  is  a  statutory  irritancy,  which 
is  only  to  take  effect  if  ''  ony  vassal  or  fewar  failzie  in  making  payment  of  his  feu-dutie," 
for  two  years.  The  defender  has  not  failed  in  this,  as  he  is  willing  to  pay  his  feu-duty 
of  L.1,  2s.  4d.,  and  has  been  all  along.  But  further,  the  case  is  not  allowed  to  rest 
even  on  the  statute ;  for  it  must  be  determined  on  the  precise  terms  of  the  reddendo  in 
this  case.  This  gives  only  a  right  to  "  recover  "  the  cumtdo  [997]  sum.  There  are 
various  modes  of  recovery  known  in  law — a  personal  action,  poinding  of  the  ground, 
hypothec,  preference  in  ranking  and  sale.  These  are  all  modes  of  recovery,  but  irritancy 
ob  non  soltUum  canonem  is  forfeiture,  and  is  excluded  by  the  very  terms  of  the  deeds. 

LoBD  Mackenzie. — If  the  superior  had  never  recognised  the  feu  at  all,  it  is  difficult 
to  say  what  would  have  been  his  rights.  But  the  case  here  is  one  where  the  superior 
grants  a  charter  of  division,  taking  his  vassal  bound ;  and  there  is  an  express  provision 
that  it  is  for  payment  of  only  a  proportion  of  the  cumtdo  feu-duty, — "  for  the  yearly 
payment  to  me,  my  heirs  and  assignees,  of  the  sum  of  L.1,  28.  4^(1.  sterling,  being  the 
proportion  allocated  on  the  subjects  before  described,  of  the  cumtdo  feu-duty  of  L.4, 158. 
Id."  So,  here  is  an  express  conveyance  separately  for  a  portion ;  there  is  the  feu-duty 
allocated.  Are  these  words  to  go  for  nothing?  Under  that,  the  vassal  was  bound 
yearly  to  pay  his  own  feu-duty :  but  it  was  no  more  than  this.  The  clause  no  doubt 
afterwards  proceeds  to  declare,  that  "  it  shall  be  competent  for  me  and  my  foresaids  to 
uplift  and  recover  the  whole  foresaid  sum  of  L.4,  158.  Id.  out  of  the  said  subjects  before 
disponed,  belonging  to  the  said  Robert  Gargill,  as  if  these  presents  had  never  been 
granted,  or  as  if  the  said  whole  feu-duty  had  not  been  proportioned  and  divided." 
Now,  I  ask,  if  that  be  any  thing  else  but  an  obligation  on  the  vassal  to  pay  this,  in  case 
action  is  brought  or  a  demand  be  made ;  is  it  an  obligation  to  pay  what  was  not  due  by 
him,  so  as  to  infer  the  penalty  of  forfeiture  ?  It  does  not  bind  the  defender  to  look  out 
and  see  if  all  the  other  vassals  had  paid.  But  unless  his  obligation  goes  that  length,  he 
does  not  come  under  the  statute ;  and  I  cannot  think  that  the  clause  implies  that.  As 
there  is,  however,  a  right  on  the  superior's  part  to  recover,  the  vassal  is  certainly  bound 
to  pay  the  cumtdo  duty  on  getting  an  assignation.  He  may  do  it  voluntarily,  or  on  pro- 
cess used ;  but  his  not  seeing  it  paid  by  the  parties  primarily  liable,  does  not  bring  him 
within  the  sweep  of  the  statute.     This  is  not  what  the  clause  intended. 

It  is,  however,  argued,  that  the  right  to  recover  is  a  right  to  do  so  by  forfeiture. 
The  statute  says  nothing  about  that.  It  does  not  even  say  that  the  irritancy  could  be 
puiged,  though  the  mild  application  of  it  has  allowed  that.  But  assuredly  it  does  not 
call  the  forfeiture  a  means  of  recovery ;  and  for  good  reason  too,  because,  under  such  a 
right,  there  is  no  right  to  forfeit  the  lands.     If  it  were  otherwise,  then  that  right  must 
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be  carried  to  the  assignee  by  the  assignation,  which,  on  payment,  he  is  entitled  to 
demand.  Is  it,  however,  possible,  to  say  that  the  superior  could  assign  the  right  to 
forfeit  t  It  is  plain  that  the  obligation  was  only  to  recover  the  money,  and  nothing  more. 
I  do  not  exactly  go  on  the  Lord  Ordinary's  grounds,  for  I  carry  the  matter  further, 
whether  right  or  wrong.  There  is  no  reservation  here  to  bring  an  action  of  declarator 
of  irritancy  except  for  non-payment  of  the  vassal's  own  share — and  the  present  action  is 
not  the  one  at  all  applicable  to  such  a  case.  I  am  not  obliged  to  go  into  the  reasoning 
of  the  Lord  Ordinary — ^I  do  not  say  it  is  wrong,  but  I  do  not  think  it  necessary,  in 
expressing  my  concurrence  in  the  judgment  he  has  pronounced,  to.  support  it  on  the 
same  grounds. 

Lord  Fullbrton. — This  is  a  most  extraordinary  instance  of  a  party  choosing  to 
raise  a  delicate  and  difficult  question  of  law,  in  regard  to  interests  which  he  [998]  had 
the  simplest  means  of  securing  by  remedies  within  his  reach,  and  to  which  there  could 
be  no  objection. 

Though  he,  as  superior,  consented  to  the  division  of  the  original  feu-duty,  the  reserva- 
tion gave  him  the  means  of  bringing  a  personal  action  against  the  defender,  for  the  gross 
amount  of  the  original  fen-duty,  ijid  I  do  so  far  di£fer  from  the  Lord  Ordinary,  that  I 
think  the  terms  of  the  reservation  woxild  have  supported  a  poinding  of  the  ground,  even 
in  regard  to  the  portion  of  the  feu  held  by  the  defender. 

But  the  pursuer  has  taken  a  different  course.  He  has  brought  an  action  of  declarator 
of  irritancy  ob  non  aoltdum  eanonem;  a  procedure  which,  though  it  may  indirectly 
operate  as  an  instrument  of  extorting  payment,  is,  in  form  as  well  as  substance,  the 
demand  of  a  forfeiture  of  the  feu,  on  the  supposition  that  the  feu-duty  has  not  been, 
and  is  not  to  be  paid.  And  the  pursuer  has  wilfully  complicated  his  case  still  further, 
by  limiting  the  action  to  one  defender — the  portioner  of  the  original  feu,  who  is  not  in 
arrear,  and  whose  rights  are  sought  to  be  fo^eited  for  arrears  due  by  the  other  parties, 
who  are  not  called  in  the  action. 

It  is  impossible  to  conceive  a  more  unreasonable  or  more  inequitable  proceeding : 
and  one  cannot  help  feeling  satisfaction,  that,  however  ably  and  ingeniously  the  claim 
has  been  urged,  it  is  in  law  quite  untenable. 

It  is  indeed  excluded  by  the  very  terms  of  the  statute  on  which  the  action  rests. 
That  statute  warrants  no  declaration  of  irritancy  but  for  the  feu-duty  exigible  from  the 

V  IUkKU. 

If  the  pursuer  had  not  sanctioned  the  division  of  the  feu  and  of  the  feu-duty,  his 
right  would  have  remained  entire.     But  he  has  sanctioned  the  division  of  both. 

Now,  the  statute  warrants  the  action  only  if  the  vassal  fails  to  pay  his  feu-duty. 
And  what  was  the  defender's  feu-duty  t  For  that  we  must  look  to  the  reddendo  of  his 
charter ;  and  confessedly  no  part  of  that  is  in  arrear.  What  is  in  arrear,  is  the  feu-duty 
exigible  from  the  other  oo-vassals  f  An  arrear  which  cannot,  by  the  statute,  warrant  any 
forfeiture  but  that  of  the  parties  who  have  failed  to  pay  it. 

The  reservation  no  doubt  gave  the  pursuer  important  right&  It  gave  him  the  means 
of  enforcing,  by  personal  action  against  the  defender,  a  claim  for  the  whole  undivided 
feu-duty.  But  still,  as  the  feu-duty  is  divided,  and  the  portion  of  the  original  feu  held 
by  the  defender  has  been  granted  to  him  for  the  payment  of  a  specified  sum  of  feu-duty, 
it  is  the  failure  of  the  payment  of  that  specified  sum  which  alone  can  bring  the  defender 
within  the  operation  of  the  statute.  And  the  attempt  of  the  pursuer  to  forfeit  the 
defender's  right,  not  because  he  has  failed  to  pay  his  own  feu-duty,  but  because  certain 
other  persons  have  failed  to  pay  them,  is  alike  UDreasonable  in  itself,  and  unwarranted 
by  the  terms  of  the  statute. 

Lord  Jeffrey. — A  great  number  of  subtle  cases  have  been  started  which  are  not 
before  us,  which,  though  in  themselves  very  good  exercises  for  the  professional  intellect 
are  not  necessary  for  the  determination  of  this  case ;  and  on  which,  therefore,  it  would 
not  be  expedient  for  judges  to  commit  themselves,  or  in  any  way  to  join  in  the  specular 
tions  of  the  bar.  We  have  no  occasion  to  consider  any  of  the  rules  of  the  common  law ; 
for  the  question  is  simply  one  on  the  construction  of  the  writs  granted  to  the  vassal  by 
the  superior,  and  the  obligations  laid  on  him  by  the  particular  feu-charter  under  which 
he  possesses.  I  cannot  read  them  without  seeing — ^unless,  indeed,  I  have  forgotten  the 
very  alphabet  of  [999]  the  feudal  learning  in  which  I  was  early  instructed — ^that  the 
reddendo  of  that  cnajrter  of  1842  imposes  on  the  vassal  an  obligation  to  pay  nothing  more 
than  a  feu-duty  of  L.1,  4s.     It  is  an  entirely  new  and  separate  feu,  granted  under  a 
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regular  charter  of  resignation ;  and  can  it  be  doubted  that  when  the  superior  thus  grants 
a  certain  portion  of  his  land,  and  declares  that  it  shall  in  all  time  coming  be  holden  of 
him  and  his  heirs,  for  payment  of  a  certain  annual  sum,  that  that  sum  is  the  feu-duty 
which  the  yassal  ought  to  carry  at  the  term  day,  and,  with  due  submission,  deposit  at 
the  feet  of  the  superior ;  and  if  he  pay  this  sum,  can  he  be  liable  to  forfeiture  ob  nan 
soltdum  canonem  f  As  to  the  reservation,  there  has  been  some  confusion  of  language  in 
the  argument  for  the  pursuer ;  for  there  is  no  reservation  of  any  right  to  a  krger  or 
different  feu-duty ;  but  a  condition  merely  attached  to  the  new  grant,  and  expressed 
moreover  in  such  terms  as  to  exclude  the  remedy  here  resorted  to.  It  is  a  condition  no 
doubt  binding  on  the  vassals,  and  under  which  the  superior  has  a  legal  right  and  power 
to  proceed  against  any  one  of  several  persons,  for  the  recovery  of  certain  additional 
sums ;  under  a  virtual  obligation,  however,  to  assign  his  powers  to  the  party  who  pays. 
That  is  the  true  nature  and  whole  amount  of  the  arrangement^  under  which  this  action 
is  sought  to  be  justified  ad  a  mere  method  of  recovering  the  sums  so  stipulated.  But 
was  it  ever  before  suggested  that  a  declarator  of  irritancy  against  a  vassal  who  has  paid, 
or  tendered  his  full  feu-duty,  was  a  method  of  recovering  feu-duties  in  arrear  by  other 
parties  f  The  sole  object  of  such  an  action  is  to  effect  a  final  forfeiture  of  the  lands  of 
the  vassal,  on  account  of  his  not  making  payment  of  what  was  specially  stipulated  as 
the  feu-duty,  or  feudal  reddendum^  of  his  possession.  But  can  that  ever  be  represented 
as  a  mere  remedy  for  recovering  even  such  a  proportion  of  feu-duty  ? — and  far  less  such 
an  extrinsic  part  as  is  said  to  be  due  by  the  defender?  I  think,  however,  with  due 
deference  to  the  Lord  Ordinary,  that  the  superior  would  be  entitled  to  his  personal 
action,  and  to  poinding  of  the  ground  for  the  whole  sums  in  question,  and  to  be  prefer- 
ably ranked  for  them  accordingly — as  well  as  to  attack  the  person  of  the  defender  on 
a  decree  in  such  an  action.  But  that  he  has  no  colour  of  title  to  insist  in  such  an  action 
as  the  present ;  the  effect  of  which,  if  successful,  could  only  be  to  evict  the  land  in  toto, 
and  in  fact  finally  to  terminate  and  destroy  the  relation  of  superior  and  vassal,  on  the 
assumed  continuation  and  subsistence  of  which  the  whole  claim  for  implement  of  the 
special  condition  necessarily  rests.  It  may  be  very  true  that  such  an  action,  where  there 
are  truly  legal  grounds  for  it,  may  often  operate  practically  as  a  means  of  recovering  the 
proper  feu-duties  in  arrear  by  the  vassal,  by  driving  him  to  purge  the  irritancy  by  pay- 
ment before  decreet.  But  this  is  a  result  merely  of  the  benignity  or  equitable  indulgence 
of  the  law  in  allowing  such  purgation,  and  cannot  in  any  respect  alter  or  disguise  the 
legal  character  of  the  proceeding,  which  is  for  forfeiture  and  extinction  of  the  feudal 
relation,  and  for  nothing  else.  On  the  whole,  I  am  clear  that  the  fantastic  remedy 
adopted  in  this  case  by  the  pursuer  can  receive  no  countenance. 

Lord  Pbibidbnt. — In  concurring  in  the  judgment  to  which  the  Lord  Ordinary 
has  arrived,  I  am  not  disposed  to  say  that  every  part  of  the  note  meets  with  my 
approbation.  On  the  broad  grounds  on  which  this  action  is  based,  and  the  particular 
situation  in  which  the  superior  put  himself,  I  must  arrive  at  the  same  judgment  with 
your  Lordships  in  saying,  that  this  action  cannot  be  sustained.  It  is  one  of  a  highly 
penal  character.  It  won't  do  to  say  that  its  object  is  to  [1000]  enforce  payment ;  its 
object  is  to  forfeit  the  feu.  Now,  has  the  superior  founded  on  grounds  supported  by 
the  statute  he  libels  on  f  It  is  admitted  that  the  defender  is  not  in  arrear  for  his  own 
share,  according  to  his  charter.  It  surely  cannot  be  consistent  with  justice  that  there 
should  be  a  declarator  of  irritancy  of  this  man's  right,  because  other  parties  are  in  arrear. 
I  cannot  sanction  any.  such  doctrine.  I  hold  the  proceeding  altogether  anomalous,  and 
agree  with  Lord  Jeffrey,  that  we  must  decide  the  matter  on  the  terms  of  the  charter, 
irrespective  of  all  speculative  or  imaginative  cases.  On  that  charter  the  pursuer  has  no 
case. 

The  Court  did  not  expressly  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  but 
arrived  at  the  same  conclusion,  by  sustaining  the  third  plea  in  law  for  the  defender,  and 
which  is  in  the  following  terms : — "  The  pursuer  cannot,  under  the  circumstances  of 
this  case,  tnitiiit^in  the  present  penal  action  as  laid  in  the  libeL" 
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be  carried  to  the  assignee  by  the  asBignation,  which,  on  payment,  he  is  entitled  to 
demand.  Is  it,  however,  possible,  to  say  that  the  superior  could  assign  the  right  to 
forfeit!  It  is  plain  that  the  obligation  was  only  to  recover  the  money,  and  nothing  more. 
I  do  not  exactly  go  on  the  Lord  Ordinary's  grounds,  for  I  carry  the  matter  further, 
whether  right  or  wrong.  There  is  no  reservation  here  to  bring  an  action  of  declarator 
of  irritancy  except  for  non-payment  of  the  vassal's  own  share — and  the  present  action  is 
not  the  one  at  aU  applicable  to  such  a  case.  I  am  not  obliged  to  go  into  the  reasoning 
of  the  Lord  Ordinary — I  do  not  say  it  is  wrong,  but  I  do  not  think  it  necessary,  in 
expressing  my  concurrence  in  the  judgment  he  has  pronounced,  to.  support  it  on  the 
same  grounds. 

LoBD  FuLLBRTON. — ^This  is  a  most  extraordinary  instance  of  a  party  choosing  to 
raise  a  delicate  and  difficult  question  of  law,  in  regard  to  interests  which  he  [998]  had 
the  simplest  means  of  securing  by  remedies  within  his  reach,  and  to  which  there  could 
be  no  objection. 

Though  he,  as  superior,  consented  to  the  division  of  the  original  feu-duty,  the  reserva- 
tion gave  him  the  means  of  bringing  a  personal  action  against  the  defender,  for  the  gross 
amount  of  the  original  feu-duty.  And  I  do  so  far  differ  from  the  Lord  Ordinary,  that  I 
think  the  terms  of  the  reservation  would  have  supported  a  poinding  of  the  ground,  even 
in  regard  to  the  portion  of  the  feu  held  by  the  defender. 

But  the  pursuer  has  taken  a  different  course.  He  has  brought  an  action  of  declarator 
of  irritancy  oh  non  soltUum  canonem;  a  procedure  which,  though  it  may  indirectly 
operate  as  an  instrument  of  extorting  payment,  is,  in  form  as  well  as  substance,  the 
demand  of  a  forfeiture  of  the  feu,  on  the  supposition  that  the  feu-duty  has  not  been, 
and  is  not  to  be  paid.  And  the  pursuer  has  wUfuUy  complicated  his  case  still  further, 
by  limiting  the  action  to  one  defender — the  portioner  of  the  original  feu,  who  is  not  in 
arrear,  and  whose  rights  are  sought  to  be  forfeited  for  arrears  due  by  the  other  parties, 
who  are  not  called  in  the  action. 

It  is  impossible  to  conceive  a  more  unreasonable  or  more  inequitable  proceeding: 
and  one  cannot  help  feeling  satisfaction,  that,  however  ably  and  ingeniously  the  claim 
has  been  urged,  it  is  in  law  quite  untenable. 

It  is  indeed  excluded  by  the  very  terms  of  the  statute  on  which  the  action  rests. 
That  statute  warrants  no  declaration  of  irritancy  but  for  the  feu-duty  exigible  from  the 
vassal. 

If  the  pursuer  had  not  sanctioned  the  division  of  the  feu  and  of  the  feu-duty,  his 
right  would  have  remained  entire.     But  he  has  sanctioned  the  division  of  both. 

Now,  the  statute  warrants  the  action  only  if  the  vassal  fails  to  pay  his  feu-duty. 
And  what  was  the  defender's  feu-duty?  For  that  we  must  look  to  the  reddendo  of  his 
charter ;  and  confessedly  no  part  of  that  is  in  arrear.  What  is  in  arrear,  is  the  feu-duty 
exigible  from  the  other  co-vassals  f  An  arrear  which  cannot,  by  the  statute,  warrant  any 
forfeiture  but  that  of  the  parties  who  have  failed  to  pay  it. 

The  reservation  no  doubt  gave  the  pursuer  important  right&  It  gave  him  the  means 
of  enforcing,  by  personal  action  against  the  defender,  a  claim  for  the  whole  undivided 
feu-duty.  But  still,  as  the  feu-duty  is  divided,  and  the  portion  of  the  original  feu  held 
by  the  defender  has  been  granted  to  him  for  the  payment  of  a  specified  sum  of  feu-duty, 
it  is  the  failure  of  the  payment  of  that  specified  sum  which  alone  can  bring  the  defender 
within  the  operation  of  the  statute.  And  the  attempt  of  the  pursuer  to  forfeit  the 
defender's  right,  not  because  he  has  failed  to  pay  his  own  feu-duty,  but  because  certain 
other  persons  have  failed  to  pay  them,  is  alike  unreasonable  in  itself,  and  unwarranted 
by  the  terms  of  the  statute. 

Lord  Jeffret. — A  great  number  of  subtle  cases  have  been  started  which  are  not 
before  us,  which,  though  in  themselves  very  good  exercises  for  the  professional  intellect 
are  not  necessary  for  the  determination  of  this  case ;  and  on  which,  therefore,  it  would 
not  be  expedient  for  judges  to  commit  themselves,  or  in  any  way  to  join  in  the  specula- 
tions of  the  bar.  We  have  no  occasion  to  consider  any  of  the  rules  of  the  common  law ; 
for  the  question  is  simply  one  on  the  construction  of  the  writs  granted  to  the  vassal  by 
the  superior,  and  the  obligations  laid  on  him  by  the  particular  feu-charter  under  which 
he  possesses.  I  cannot  read  them  without  seeing — ^unless,  indeed,  I  have  forgotten  the 
very  alphabet  of  [999]  the  feudal  learning  in  which  I  was  early  instructed — ^that  the 
reddendo  of  that  charter  of  1842  imposes  on  the  vassal  an  obligation  to  pay  nothing  more 
than  a  feu-duty  of  L.1,  48.     It  is  an  entirely  new  and  separate  feu,  granted  under  a 
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regular  charter  of  resignation ;  and  can  it  be  doubted  that  when  the  superior  thus  grants 
a  certain  portion  of  his  land,  and  declares  that  it  shall  in  all  time  coming  be  holden  of 
him  and  his  heirs,  for  payment  of  a  certain  annual  sum,  that  that  sum  is  the  feu-duty 
vrhich  the  yassal  ought  to  carry  at  the  term  day,  and,  with  due  submission,  deposit  at 
the  feet  of  the  superior ;  and  if  he  pay  this  sum,  can  he  be  liable  to  forfeiture  ob  nan 
solutum  canonem  ?    As  to  the  reservation,  there  has  been  some  confusion  of  language  in 
the  argument  for  the  pursuer ;  for  there  is  no  reservation  of  any  right  to  a  larger  or 
different  feu-duty ;  but  a  condition  merely  attached  to  the  new  grants  and  expressed 
moreover  in  such  terms  as  to  exclude  the  remedy  here  resorted  to.     It  is  a  condition  no 
doubt  binding  on  the  vassals,  and  under  which  the  superior  has  a  legal  right  and  power 
to  proceed  against  any  one  of  several  persons,  for  the  recovery  of  certain  additional 
sums ;  under  a  virtual  obligation,  however,  to  assign  his  powers  to  the  party  who  pays. 
That  is  the  true  nature  and  whole  amount  of  the  arrangement^  under  which  this  action 
is  sought  to  be  justified  ad  a  mere  method  of  recovering  the  sums  so  stipulated.     But 
was  it  ever  before  suggested  that  a  declarator  of  irritancy  against  a  vassal  who  has  paid, 
or  tendered  his  full  feu-duty,  was  a  method  of  recovering  feu-duties  in  arrear  by  other 
parties  f    The  sole  object  of  such  an  action  is  to  efifect  a  final  forfeiture  of  the  lands  of 
the  vassal,  on  account  of  his  not  making  payment  of  what  was  specially  stipulated  as 
the  feu-duty,  or  feudal  reddendum^  of  his  possession.     But  can  that  ever  be  represented 
as  a  mere  remedy  for  recovering  even  such  a  proportion  of  feu-duty  ? — and  far  less  such 
an  extringic  part  as  is  said  to  be  due  by  the  defender  ?    I  think,  however,  with  due 
deference  to  the  Lord  Ordinary,  that  the  superior  would  be  entitled  to  his  personal 
action,  and  to  poinding  of  the  ground  for  the  whole  sums  in  question,  and  to  be  prefer- 
ably ranked  for  them  accordingly — as  well  as  to  attack  the  person  of  the  defender  on 
a  decree  in  such  an  action.     But  that  he  has  no  colour  of  title  to  insist  in  such  an  action 
as  the  present ;  the  effect  of  which,  if  successful,  could  only  be  to  evict  the  land  in  toto, 
and  in  fact  finally  to  terminate  and  destroy  the  relation  of  superior  and  vassal,  on  the 
assumed  continuation  and  subsistence  of  which  the  whole  claim  for  implement  of  the 
special  condition  necessarily  rests.     It  may  be  very  true  that  such  an  action,  where  there 
are  truly  legal  grounds  for  it,  may  often  operate  practically  as  a  means  of  recovering  the 
proper  feu-duties  in  arrear  by  the  vassal,  by  driving  him  to  purge  the  irritancy  by  pay- 
ment before  decreet.    But  this  is  a  result  merely  of  the  benignity  or  equitable  indulgence 
of  the  law  in  allowing  such  purgation,  and  cannot  in  any  respect  alter  or  disguise  the 
legal  character  of  the  proceeding,  which  is  for  forfeiture  and  extinction  of  the  feudal 
relation,  and  for  nothing  else.     On  the  whole,  I  am  clear  that  the  fantastic  remedy 
adopted  in  this  case  by  the  pursuer  can  receive  no  countenance. 

Lord  Presidsnt. — ^In  concurring  in  the  judgment  to  which  the  Lord  Ordinary 
has  arrived,  I  am  not  disposed  to  say  that  every  part  of  the  note  meets  with  my 
approbation.  On  the  broad  grounds  on  which  this  action  is  based,  and  the  particular 
situation  in  which  the  superior  put  himself,  I  must  arrive  at  the  same  judgment  with 
your  Lordships  in  saying,  that  this  action  cannot  be  sustained.  It  is  one  of  a  highly 
penal  character.  It  won't  do  to  say  that  its  object  is  to  [1000]  enforce  payment ;  its 
object  is  to  forfeit  the  feu.  Now,  has  the  superior  founded  on  grounds  supported  by 
the  statute  he  libels  on  f  It  is  admitted  that  the  defender  is  not  in  arrear  for  his  own 
share,  according  to  his  charter.  It  surely  cannot  be  consistent  with  justice  that  there 
should  be  a  declarator  of  irritancy  of  this  man's  right>  because  other  parties  are  in  arrear. 
I  cannot  sanction  any.  such  doctrine.  I  hold  the  proceeding  altogether  anomalous,  and 
agree  with  Lord  Jeffirey,  that  we  must  decide  the  matter  on  the  terms  of  the  charter, 
irrespective  of  all  speculative  or  imaginative  cases.  On  that  charter  the  pursuer  has  no 
case. 

The  Court  did  not  expressly  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  but 
arrived  at  the  same  conclusion,  by  sustaining  the  third  plea  in  law  for  the  defender,  and 
which  is  in  the  following  terms : — "  The  pursuer  cannot,  under  the  circumstances  of 
this  case,  mi^iTit^in  the  present  penal  action  as  laid  in  the  libeL" 

[Of.  Sandeman  v.  ScoUish  PropeHy  BuOding  Society,  10  E.  618  and  12  R.  (H.L)  68.] 
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No.  125.  Vm.  Dunlop  1000.    2  July  1846.     1st  Div. 

John  Thorburn  and  Others,  Petitioners. — ff.  Dundas, 

Judicial  Factor — Factor  loco  Tutoris. — The  Court  will  not  appoint  a  woman  to  the  office 
of  factor  loco  tutoris. 

The  two  nearest  of  kin  on  the  father's  side,  and  the  two  nearest  on  the  mother's  of 
Walter  Robert  Thorburn,  a  pupil,  presented  a  petition  to  have  his  mother  appointed 
factrix  loco  tutoris^  as  his  father  had  died  without  nominating  tutors.  The  appointment 
was  craved  to  continue  during  the  mother's  viduity. 

Lord  Pbesident. — We  have  every  day  petitions  of  his  kind  presented  to  us,  which 
we  as  regularly  refuse.  We  had  one  no  later  than  yesterday.  We  have  laid  it  down 
as  a  uniform  rule  which  we  mean  to  act  upon,  that  no  woman  shall  be  appointed  judicial 
factor. 

G,  Dundas  proposed  then  to  nominate  another  unexceptionable  person. 

Lord  Prbsidbnt. — That  cannot  be  done  at  once.  The  proposed  individual's  name 
must  be  intimated  in  the  usual  way. 

Intimation  ordered  of  new  nominee. 


No.  126.  vm.  Dunlop  1001.    2  July  1846.    Ist  Div.— Lord  Ouninghame. 

John  Stark,  Pursuer. — SoL-Oen.  Anderson — Paiton, 
Andrew  Tbnnant,  Defender. — Penney — Macfarlane. 

Minor — BiU  of  Exchange — Proof, — 1.  Held  that  bills  granted  by  curators  alone,  with- 
out the  concurrence  or  knowledge  of  the  minor,  relative  to  ordinary  matters  of 
administration,  were  valid  items  of  charge  against  the  latter  in  accounting  with  his 
curators.  2.  Circumstances  in  which  it  was  held,  that  there  was  sufficient  evidence 
to  show  that  the  contents  of  three  bills  had  been  in  rem  versum  of  the  minor. 

Sequel  of  case  reported  ante^  Vol.  Y.  p.  542. 

The  case  having  been  remitted  to  an  accountant^  he  proceeded  to  take  evidence  as 
directed  by  the  Court. 

I.  The  first  item  of  the  curators'  account  which  was  objected  to,  was  the  bill  for 
L.275,  Is.  5d.,  which  they  had  granted  (without  the  concurrence  or  knowledge  of  the 
defender)  to  John  Ben  wick,  writer  in  Glasgow,  the  agent  who  had  managed  the  business 
of  the  minor.  This  bill  was  dated  on  16th  January,  and  the  defender,  Andrew  Tennant, 
attained  nugority  on  the  30th  January  1839.  The  object  of  the  bill  was  to  discharge 
the  business  accounts  of  Renwick,  incurred  by  the  curators  in  managing  the  minor's 
estate.  It  was  not  paid  by  the  curators  till  2d  September  1839,  nearly  eight  months 
after  the  curatory  expired ;  and  it  was  paid  then  without  any  intimation  to  the  defender 
that  such  a  payment  was  to  be  made,  or  that  such  a  debt  existed. 

It  was  ultimately  not  denied  by  the  defender,  that  all  the  items  of  the  account^  for 
which  this  bill  was  granted,  would  have  formed  legitimate  grounds  of  charge  against  his 
estate,  had  it  not  been  for  the  following  circumstancefi^  which  he  maintained  freed  him 
from  all  liability  therefor.  Subsequently  to  the  date  of  the  bill,  and  while  it  was 
current,  Ben  wick  uplifted  L.300  belonging  to  the  defender.  He  thereafter,  towards  the 
end  of  the  year  1839,  became  bankrupt,  without  repaying  this  sum.  The  defender 
consequently  alleged,  that  if  he  had  been  made  aware  that  such  a  debt  existed,  he  would 
have  pleaded  compensation  on  the  money  of  bis  already  in  Benwick's  hands ;  and  thus 
instead  of  losing  the  L.300,  as  he  did,  through  Benwick's  bankruptcy,  he  woxild  have 
lost  nothing.  He  further  maintained,  that  by  the  law  of  Scotland,  no  act  by  the  curators 
alone,  without  concurrence  of  the  minor  also,  is  valid.  Consequently,  the  granting  this 
bill,  and  the  payment  of  it  by  the  curators,  without  taking  the  minor  along  with  them, 
was  an  act  tdtra  vires  of  them,  and  must  therefore  be  disallowed.     Such  would  be  the 
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rule  in  an  ordinary  case ;  but  mnch  more  so  here,  seeing  that  by  non-attention  to  this 
the  minor  will  be  made  so  serious  a  loser.  There  is  no  doubt  an  exception  to  the 
general  rule,  in  regard  to  cases  where  the  payment  made  or  act  [1002]  done  by  the 
curators  is  for  the  behoof  of  the  minor.  But  here  clearly  the  act  done  by  the  curator 
turned  out  to  be  very  disadvantageous  to  the  mmor. 

The  accountant  reported,  that  this  bill  formed  a  valid  ground  of  charge  against  the 
defender. 

II.  There  were  two  other  bills  forming  part  of  the  charge  of  the  pursuer,  as  one  of 
the  curators  of  the  defender.  The  first  was  dated  June  1833,  for  L.30,  drawn  by  the 
pursuer  upon  and  accepted  by  the  defender's  uncle  and  his  step-father.  This  bill  was 
discounted,  and  the  contents  applied  by  the  pursuer  to  the  defender's  support,  he  having 
at  the  time  no  other  funds.  It  was  retired  when  it  fell  due  by  the  pursuer.  There 
was,  2dly,  another  bill,  of  date  December  1833,  for  L.20,  which  was  drawn  by  the 
pursuer's  co-curator,  MTherson,  upon  and  accepted  by  the  defender's  mother  and  other 
husband.  The  contents  of  the  bill  were  received  by  the  acceptors,  and  applied  for  the 
pursuer's  maintenance.  The  bill  was  retired  by  the  curators.  Neither  of  these  bills 
bore  ex  facie  any  relation  to  the  defender  or  his  estate ;  and  he  denied  that  the  contents 
of  them  were  ever  applied  towards  his  aliment  Upon  this  point  a  proof  was  taken  by 
the  accountant,  from  which  it  appeared  that  the  minor,  at  the  period  referred  to  in  the 
bills,  resided  with  the  parties  whose  names  appeared  at  them ;  that  the  pursuer  paid 
money  to  these  parties  at  that  time ;  and,  lastly,  there  was  no  other  clear  source  from 
which  the  necessary  funds  could  have  been  supplied  to  meet  the  exigencies  of  the  minor. 
The  accountant  accordingly  reported  that  these  two  bills  formed  legal  grounds  of  charge 
against  the  defender. 

On  considering  the  report  of  the  accountant,  the  Lord  Ordinary  pronounced  the 
following  interlocutor : — "  Having  resumed  consideration  of  this  cause,  with  the  report 
of  the  accountant,  lodged  on  13th  June  1845,  and  having  heard  counsel  on  the  objections 
of  the  defender  to  the  said  report,  and  thereafter  considered  the  record,  proof  adduced 
by  the  accountant,  and  whole  process,  repels  the  objections  urged  by  the  defender  to  the 
said  report ;  and,  in  terms  of  the  first  view  set  forth  therein.  Finds  the  defender  liable 
to  the  pursuer  in  the  balance  there  stated  of  L.334,  8s.  6d.  due  as  at  Whitsunday  1845, 
with  further  interest  of  L.273,  Is.  2d.  thereof,  being  principal,  from  and  after  the  said 
date,  till  payment :  Finds  the  pursuer  entitled  to  expenses,  as  the  same  may  be  taxed 
by  the  auditor,  and  decerns."  \ 

The  defender  reclaimed. 

Lord  President. — I  observe,  that  when  the  case  was  before  us  formerly,  [1003]  the 
proof  was  ordered  to  be  taken  in  common  form,  as  in  a  commission.  I  had  marked  at 
that  time  this  opinion  on  my  papers  : — "  This  person  had  no  right  to  complain,  as  the 
point  regarding  the  largest  bill  must  be  decided  against  him  on  the  evidence  before 
us," — that  is,  before  us  at  that  time.  He  was,  however,  allowed  to  carry  through  his 
proof.  I  have  read  it  from  beginning  to  end,  and  the  result  of  my  opinion  is,  that  this 
accountant  has  arrived  at  a  satisfactory  conclusion.  It  is  with  regard  to  these  different 
bills  that  we  have  any  doubt  at  all.  There  ia  a  difiiculty  made  as  to  how  these  debts 
arise.  Is  it  to  be  allowed  that  this  person  is  to  sorn  on  and  sponge  these  poor  people 
when  he  had  property  of  his  own,  and  when  they  had  nothing  ?  All  the  evidence  goes 
to  show — even  the  very  servant  made  the  remark — that  they  had  no  funds  whatever  to 
provide  for  this  man.  The  debt  is  put  in  the  shape  of  bills;  and  there  is  not  the 
smallest  doubt,  though  it  is  not  a  case  of  exuberant  proof,  that  the  accountant  has 
arrived  at  a  sound  conclusion  in  holding  that  there  was  proof  sufiicient  before  him  to 
explain  the  nature  and  application  of  these  bills. 

Lord  Mackenzie. — It  is  quite  in  vain  to  insist,  in  practical  life,  on  a  rigid  obser- 
vance of  the  rule  of  the  Roman  law,  that  the  minor  must,  in  every  case,  incur  the  debt. 
Suppose  the  minor  is  in  need  of  those  indispensable  comforts,  shoes,  and  the  shoemaker 
is  aware  of  his  condition,  must  the  shoes  be  ordered  by  the  curators  and  the  minor  oon- 

1  <«  Note. — ^The  views  of  the  pursuer's  claims  given  in  the  report,  are  so  clear  and 
conclusive,  and  the  summary  of  the  evidence  given  by  the  accountant  is  so  accurate  and 
satisfactory,  that  any  further  comment  on  them  by  the  Lord  Ordinary  is  rendered 
entirely  superfluous." 
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earring — such  a  thing  is  neyer  heetrd  of.  The  rule  cannot  be  applied  in  such  a  strict 
way.  The  curators  must  be  allowed  to  manage  these  small  matters ;  and,  in  this  case,  the 
minor  had  plainly  allowed  the  curator  to  manage  it  He  did  not  know  (he  says)  of  the 
debt.  He  denies  that  it  existed.  It  is  certain  he  did  not  know  of  it  How  then  can 
he  say  that  he  lent  money  to  pay  it^  when  he  knew  nothing  at  all  about  it?  The  debt 
was  paid  and  was  in  rem  versum  of  him.  But  it  is  said  that  there  ought  to  have  been 
Youchers.  What  kind  of  voucher  would  it  have  been?  It  can  only  have  been  a 
certificate  that  the  things  had  been  furnished,  and  that  payment  had  been  received ;  and 
of  this  there  is  sufficient  evidence  already. 

Lord  Fullebton. — I  am  of  the  same  opinion.  The  presumptiou  of  law  in  the 
general  case  is  clear;  but  in  the  present  instance  that  presumption  is  absolutely 
excluded.  The  affairs  here  were  managed  by  the  curator,  ex  eanceuis  without  the  con- 
sent of  the  minor.  Taking,  therefore,  the  case  put  from  the  bar,  of  the  minor  paying 
a  debt  himself  without  acquainting  the  curator  with  his  act,  it  is  clear  that,  under  such 
a  management,  he  would  have  no  recourse  against  the  latter  for  paying  it  a  second  time. 
The  case  is,  however,  quite  different  here.  This  is  not  the  payment  of  a  debt  The 
minor  chooses  to  trust  this  man,  and  how  can  he  be  said  to  do  so  on  the  faith  of  a  debt 
due  by  the  curator  to  him  f  He  cannot  pretend  that.  He  admits  that  he  did  not 
know  in  what  position  the  curator's  management  stood,  which  takes  away  from  him  aU 
objection  to  the  bona  fide  application  of  funds  to  the  discharge  of  debt. 

Lord  Jeffret. — I  concur.  If  we  were  here  in  a  case  between  a  factor  and  his  con- 
stituent, there  might  be  room  for  the  objection,  that  these  things  were  not  properly 
vouched.  It  would  certainly  be  dangerous,  however,  to  say,  that,  because  a  man  is 
poor,  he  is  exempted  from  the  obligation  to  observe  those  legal  regulations,  which  have 
been  established  for  the  guidance  of  those  who  discharge  these  public  offices,  these 
munera  publico.  But,  in  such  a  case,  the  rules  unquestionably  ought  not  to  be  applied 
with  that  judaical  strictness  with  which  the  proceedings  of  a  pro-  [1004]  -fessional  man, 
whose  services  are  not  given  gratuitously,  would  be  construed.  Then,  with  regard  to 
the  curator  having  acted  alone,  it  seems  to  me  to  be  a  plain  perversion  of  the  rule,  that 
a  curator  cannot  act  without  the  consent  of  the  minor,  to  hold  it  applicable  to  a  case 
where  there  is  not  the  slightest  allegation  of  mal-administration — where  the  manage- 
ment is  open,  and  where  the  debt  paid  is  of  the  nature  of  that  here.  It  would  effect 
strange  results  to  push  to  its  limits  the  rule,  that  it  is  necessary  to  have  the  minor's 
concurrence  to  every  one  transaction  of  the  administration.  Must  the  curators  obtain 
the  consent  of  a  boy  at  school  before  they  order  for  him  shoes  t  The  meaning  of  the 
rule  is,  that  no  solemn  or  important  obligation  can  be  undertaken,  such  as  granting  a 
bond,  without  the  concurrence  of  both ;  but  not  that  trifling  and  unimportant  transac- 
tions, such  as  the  contraction  and  payment  of  ordinary  debts,  require  to  be  sanctioned 
by  the  same  formality. 

I  cannot,  therefore,  take  off  the  minor's  hands  the  averment,  that  he  did  not  know 
of  this  matter.  The  fact  was,  he  knew  all  about  it,  and  was  satisfied  the  management 
was  better  than  it  would  have  been  in  his  own  hands.  As  to  the  fact)  that  the  curators 
paid  the  account  just  when  the  man  himself  was  about  to  enter  on  the  management^ 
I  can  see  nothing  deserving  censure.  When  could  they  settle  it  better  than  when  they 
were  to  denude  of  the  trust  ?  The  bill  was  properly  granted  for  service  performed  to 
this  minor.  But  it  is  said  that  the  curators  must  be  ousted  from  credit  for  this  payment, 
because  this  imprudent  minor,  when  he  is  too  soon  relaxed  from  their  wholesome  control, 
chooses  to  enter  into  rash  schemes,  and  a  loss  occurs,  for  which,  he  says,  they  are  liable, 
seeing  they  paid  his  just  debts  not  one  moment  too  soon.  This  is  a  kind  of  argument  I 
cannot  appreciate. 

I  had  some  doubts  as  to  the  other  two  little  bills,  not  whether  they  are  to  be  held 
as  articles  of  chaige,  but  whether,  in  a  question  as  to  vouchers,'the  evidence  is  complete. 
I  agree  with  your  Lordships  that  it  is  complete  as  to  the  facts  generally;  but  the  doubt 
here  is,  whether  the  price  for  clothes  and  aliment  furnished  tallies  with  the  precise 
sums ;  but,  in  regard  to  this,  I  am,  upon  the  whole,  satisfied. 

The  Court  adhered. 
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No.  127.  VIII-  DuBlop  1005.    8  July  1846.     Ist  Div.— Lord Ouninghame. 

Thomas  Patkrson,  Pursuer. — Rv/therfurd — Logan. 

Alexander  Currie;  Defender. — More — Buchanan, 

Betention — Agent  and  Clients-Personal  Exception — Title  Deeds. — An  agent  who  pie- 
pares  a  bond  and  disposition  in  security,  and  who  acts  as  agent  for  both  lender  and 
borrower,  is  barred,  personali  exceptione,  from  claiming  retention  of  the  titl&<leeds  as 
against  the  lender,  until  payment  of  accounts  due  to  him  by  the  borrower,  whether 
incurred  before  or  after  the  loan,  and  notwithstanding  that  the  business  for  which  they 
were  incurred  relates  to  the  subject  of  the  security,  if  he  (the  agent)  has  failed  to  inform 
the  creditor,  at  the  time  the  bond  is  granted,  that  he  means  to  claim  retention  for  the 
accounts  then  due,  and  has  not  obtained  the  consent  of  the  creditor  to  the  proceed- 
ings for  which  subsequent  accounts  are  incurred. 

Thomas  Paterson,  farmer  at  Motherwell,  employed  Alexander  Currie,  writer  in 
Hamilton,  to  procure  for  him  an  investment  for  L.400.  Currie  was  agent  for  James 
Prentice,  who  was  proprietor  of  certain  heritable  subjects  in  the  town  of  Strathaven. 
Accordingly,  he  n^otiated  that  a  loan  should  be  made  by  Paterson  to  Prentice ;  and 
the  subjects  were  disponed  to  the  former  in  security,  by  bond  and  disposition  in  security. 
This  bond  was  prepared  by  Currie,  who  acted  as  sole  agent  in  the  transaction  for  both 
borrower  and  lender.     It  contained  a  clause  of  assignation  to  writs  and  evidents. 

At  the  time  when  this  bond  and  disposition  was  prepared,  and  the  money  lent, 
Currie  had  two  accounts  against  Prentice.  One  of  these  was  for  the  expense  of  a 
process,  raised  for  protection  of  the  property ;  which  process  was  in  dependence  at  the 
time  the  loan  was  negotiating,  and  continued  in  Court  nearly  a  year  after  the  date  of 
the  bond ;  and  the  object  of  which  was  to  save  the  property  from  injury.  Another  was 
for  the  expense  of  a  discharge  and  renunciation  of  prior  incumbrances,  which  were  on 
the  property  before  the  bond  to  Paterson  was  granted.  Currie  had  also  an  account 
against  Prentice  for  that  bond  itself,  and  for  the  infeftment  following  on  it  in  favour  of 
Paterson ;  and  a  fourth  account  for  preparing  the  necessary  conveyances  in  favour  of 
certain  parties,  who  had  afterwards  purchased  the  property  from  Prentice,  under  burden 
of  Paterson's  bond. 

Currie  did  not  inform  Paterson  at  the  time  the  bond  was  granted,  that  he  had  any 
accounts  against  Prentice,  or  that  he  meant  to  retain  the  title-deeds  as  hypothecated  to 
him  for  payment.  Prentice  was  not  insolvent^  and  there  was  no  averment  of  his 
incapacity  to  pay. 

Currie  having  refused  to  deliver  up  the  titles,  or  exhibit  them  to  Paterson,  unless 
his  accounts  were  paid,  Paterson  brought  an  action  before  the  Sheriff  of  Lanark,  the 
summons  in  which  narrated  the  bond ;  and,  founding  on  the  assignation  to  writs  and 
evidents  therein,  and  the  [1006]  special  circumstances  above  stated,  it  concluded  that 
Currie  should  be  decerned  to  deliver  over  to  him  the  title-deeds.  Currie  defended  this 
action ;  and  the  Sheriff  found  that  the  titles  were  hypothecated  to  him.^ 


^  The  Sheriff  (Alison)  added  the  following  note : — 

"  The  Sheriff  has  considered  this  case  with  all  the  attention  in  his  power,  and  he 
has  read  with  pleasure  the  able  argument  of  counsel  in  it ;  but  he  has  arrived  at  the 
conclusion  that^  upon  the  whole,  the  interlocutor  of  the  Sheriff-substitute  is  well  founded. 
The  legal  principle,  that  in  the  general  case  the  hypothec  of  a  law-agent  over  titl&4eeds 
in  his  hands,  and  which  have  come  into  his  hands  as  such,  is  preferable  to  the  rights  of 
heritable  creditors,  however  much  contested  at  first  by  feudal  lawyers,  is  now  too  firmly 
established  to  admit  of  dispute.  An  exception,  however,  has  been  justly  admitted  in 
those  cases  where  the  agent  has  reared  up  a  personal  exception  against  himself,  by  having 
induced  the  lender  to  advance  his  money  upon  the  security  which  the  titles  afforded, 
and  upon  the  representation  that  the  securities  were  such  as  furnish  an  eligible  and 
safe  investment  for  the  money,  while,  in  point  of  &ct,  the  circumstanoes  were  such  that 
no  person  would  advance  the  money,  taking  the  law-^igent's  hypothec  into  view.  In 
the  case  of  Wilson  v.  Lumsden,  29th  June  1837,  it  was  held,  *  that  in  the  special  dr- 
'  cumstances  the  law-agent  was  barred  from  competing  with  the  heritable  creditots,  in 
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Pateraon  adyocated,  when  the  Lord  Ordinary  pronounced  the  follow-  [1007]  -ing 
interlocutor : — "  Advocates  the  cause,  and  in  respect — Imo.  That  the  advocator  in  1837 
lent  a  considerable  sum  upon  the  subjects  libelled  on,  whereby  the  proprietor  was  enabled 
to  clear  off  the  prior  encumbrances  which  then  affected  the  property :  2do^  That  the 
advocator  then  received  a  bond  and  disposition  of  the  said  subjects  from  the  proprietor 
infeft,  containing  an  assignation  to  writs  and  evidents  in  security  of  the  loan,  on  which 
the  advocator  was  duly  infeft  in  April  1837  :  3iio,  That  the  defender,  Alexander  Currie, 
acted  as  agent  for  the  advocator,  the  lender  of  the  said  money,  as  well  as  for  the  pro- 
prietor, the  borrower :  4to.  That  it  is  set  forth  in  the  libel,  and  not  denied,  that  the 
defender  then  held  possession  of  the  whole  title-deeds  now  called  for,  and  still  possesses 
the  same  :  bto.  That  it  is  further  averred  in  the  libel,  and  not  pointedly  denied  or  dis- 
proved, that  the  defender  did  not^  at  the  date  of  the  loan,  communicate  to  his  clients 
that  the  said  titl&4eeds  were  held  by  him  subject  to  any  l^al  lien  or  preference  to  the 
prejudice  of  his  client^  the  advocator,  or  that  he  meant  to  put  it  in  the  power  of  any  party 
to  acquire  any  preference  or  security  over  the  same :  6to.  That  sufficient  grounds  are 
set  forth  in  the  libel  and  record  to  justify  the  pursuer's  demand  for  exhibition  and 
delivery  of  the  titl&4eeds  concluded  for  in  the  present  action ;  more  particularly— (1.) 
as  the  libel  proceeds  on  the  narrative,  or  plain  implication,  that  the  defender  was  setting 
up  unfounded  claims  of  his  own  over  the  said  writs  to  the  prejudice  of  his  client^ 
previously  unknown  to  and  unsuspected  by  that  party ;  (2.)  as  it  was  alleged  in  the 
libel  that  the  property  had  been  alienated  and  sold,  subsequent  to  the  pursuer's  security, 
to  a  succession  of  disponees,  narrated  in  the  libel ;  and  (3.)  as  it  was  set  forth  on  record, 
(replies,  answer  to  art.  10,)  that  the  advocator  was  now  in  civil  and  actual  possession  in 
virtue  of  a  decree  of  maills  and  duties,  which  demonstrated  that  he  had  been  obliged  to 
do  diligence  at  least  for  the  interest  of  the  sum  lent,  and  gave  him  a  legitimate  interest 
to  demand  possession  of  the  titles  in  virtue  of  his  assignation :  Upon  these  grounds, 

—  -      -  -  _  ...■-■ 

respect,  inter  alia^  that  the  law-agent  had  been  aware,  at  the  time  when  the  loan  was 
made,  that  no  mere  stranger  would  have  lent  money  on  the  lands  after  the  former  two 
securities — that  it  was  by  means  of  the  agent's  personal  acquaintance  with  the  creditor 
that  the  creditor  was  induced  to  enter  into  the  loan — that  almost  the  whole  loan  was 
applied  in  retiring  obligations,  in  which  the  agent  was  bound  jointly  with  the  debtor 
who  borrowed  the  money,  or  in  paying  debts  due  by  the  borrower  to  the  agent,  and  that 
at  the  date  of  the  loan  the  agent  had  been  paying  for  several  years  the  annual  interests 
on  prior  heritable  debts,  and  had  also  a  considerable  business  account  due  to  himself 
by  the  borrower,  whose  title-deeds  were  in  his  hands,  neither  of  which  facts  was  com- 
municated by  him  to  the  lender.'  In  the  subsequent  case  of  Allan  v,  Sawers,  3d  June 
1842,  again,  the  circumstances  which  were  held  by  Lord  Gockbum  to  be  sufficient  to 
rear  up  a  personal  objection  against  the  agent  were  those : — '  Mr.  Allan  was  not  merely 
'  agent  for  the  borrower  and  lender,  but  as  a  trustee  he  assigned  to  the  lender,  and  with 

*  warrandice,  the  very  titles  in  question,  and  as  a  cautioner  he  made  himself  responsible 
'  for  the  interest.  The  Lord  Ordinary  can  discover  nothing  in  the  circumstances  of  the 
*•  case,  or  in  legal  principle,  which  can  entitle  such  an  agent,  such  a  cedent,  and  such  a 
'  cautioner  to  come  forward  purely  in  the  professional  part  of  his  character,  and  in  virtue 

*  of  his  hypothec,  to  defeat  the  security  of  the  very  titles  on  the  &ith  of  which  he  him- 
<  self  induced  the  lender  to  make  his  advance,  and  to  cause  a  failure  of  the  very  fund 
'  for  the  interest  of  which  he  is  responsible.'  In  the  present  instance,  the  only  circum- 
stance that  has  been  brought  forward  to  found  a  personal  exception  against  the  defender 
here  is,  that  he  acted  as  agent  for  both  the  pursuer  and  the  proprietors  of  the  subjects 
on  occasion  of  the  loan,  that  he  had  various  communings  with  the  former  of  these  parties 
in  regard  to  it,  in  the  course  of  which  his  claim  of  hypothec  over  the  titles  does  not 
appear  to  have  been  disclosed.  There  can  be  no  doubt  that  this  is  a  material  circum- 
stance, and  if  it  had  been  attended  with  other  circumstances  of  the  same  character,  it 
would  have  reared  up  a  personal  exception.  But  the  Sheriff  cannot  see  that  the  mere 
circumstance  of  the  agent  having  acted  for  both  parties  is  in  itself  sufficient  to  evacuate 
the  hypothec  in  a  question  with  the  lender  of  the  money ;  and  till  the  exception  la 
carried  that  length  by  the  Supreme  Court,  he  holds  himself  bound  to  adopt  the  general 
rule.  Of  course  the  titles  may  be  given  up  on  caution  being  found  to  pay  the  debt,  if 
found  to  be  legally  due,  and  therefore  all  exceptions  against  the  debt,  founded  on  pr^ 
scription  or  otherwise,  will  ultimately  indirectly  benefit  the  pursuer." 
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finds  that  the  present  action,  as  directed  against  the  respondent^  the  late  agent  of  the 
advocator,  and  against  the  suhsequent  disponees  of  the  said  subjects,  for  whom  no 
appearance  has  been  made,  was  competently  and  properly  laid  :  Finds  that  the  defender 
is  not  entitled  to  retain  or  establish  any  security  over  the  writs  libelled  on,  in  competi- 
tion with  the  advocator :  Therefore,  recals  the  interlocutors  of  the  Sheriff  complained 
of,  and  decerns  in  terms  of  the  libel :  Finds  the  pursuer  entitled  to  expenses  both  in 
this  Court  and  the  inferior  court,  as  the  same  may  be  taxed  by  the  auditor,  and 
decerns."  ^ 

[1008]  Currie  reclaimed,  and  pleaded ; — ^That  the  accounts  were  divisible  into  three 
classes ;  one  part  of  them  was  incurred  prior  to  the  pursuer's  bond  being  granted ;  another 
relative  to  the  bond  itself,  and  the  completion  of  the  pursuer's  title ;  and  the  third 
related  to  expense  subsequent  to  the  bond.  In  regard  to  them  all,  however,  the  expense 
was  incurred  in  relation  to  the  subjects  over  which  the  security  was  taken ;  and  the 
benefit,  therefore,  enured  to  the  heritable  creditor.  Put  the  case  of  an  attempt  to  evict, 
successfully  resisted  by  the  acts  of  the  agents  it  is  plain  that  he  would  have  a  hypothec 
there,  even  against  the  creditor ;  and  the  expense  incurred  subsequent  to  the  bond  in 
this  case  relative  to  the  process  for  protecting  the  property,  just  stands  in  the  same 
situation.  Then,  with  regard  to  the  bond  itself,  the  creditor  is  bound  to  pay  the  expense 
of  that ;  as  both  parties  are  liable — the  lender  as  well  as  the  borrower ;  and  until  it  is 
paid  the  agent  has  a  hypothec  over  the  titles.  The  cases  of  Allan  ^  and  Wilson,'  referred 
to  by  the  Lord  Ordinary,  are  not  in  point  The  accounts  there  had  been  incurred  for 
business,  extraneous  to  the  subject  of  the  security.  Besides,  the  question  occurred  in  a 
competition  of  bankruptcy,  where  there  were  not  enough  of  funds  to  meet  liabilities ; 
whereas  here  the  property  is  far  more  than  sufficient  to  pay  the  debt  of  the  pursuer. 
The  present  is  the  first  case  which  has  occurred  where  a  hypothec  has  been  claimed 
against  a  bond-holder  over  titles,  for  business  relative  to  the  subject  of  the  security. 

Pleaded  for  Paterson ; — In  this  case,  the  defender  had  the  delicate  office  of  acting 
in  the  double  capacity  of  agent  for  borrower  and  [1009]  lender,  involving  considerable 
liability,  with  the  receipt  of  larger  profits  than  he  would  otherwise  have  received.  Acting 
as  agent  for  the  pursuer,  he  did  not  inform  him  that  there  was  any  burden  on  the 
property,  or  that  he  meant  to  claim  a  lien  over,  or  hypothec  in,  the  title-deeds.  It  is 
now  argued  that  he  might  have  gone  on  giving  unlimited  credit  to  Prentice ;  and,  if 
this  were  admitted,  where  would  have  been  the  preferable  security  he  undertook  to 
procure  for  the  pursuer  f    In  ordinary  cases,  it  is  settled  that  the  hypothec  of  a  law-agent 

1  *<  NoTB. — The  grounds  on  which  the  preceding  judgment  is  founded  are  so  fully 
set  forth  in  the  interlocutor,  that  little  further  expUmation  is  necessary. 

**The  Lord  Ordinary,  however,  has  no  hesitation  in  stating  that  he  might  have 
expressed  his  opinion  more  briefly  and  broadly — that,  in  general,  no  law-agent  who  acts 
both  for  lender  and  borrower,  in  the  preparation  of  an  heritable  security,  can  set  up  any 
prior  claim  of  lien  for  himself,  to  the  prejudice  of  his  client,  which  he  has  not  explained 
very  plainly  or  intelligently  to  his  client  before  the  loan  was  given ;  the  personal  excep- 
tions pleadable  in  such  a  case  against  the  agent  rest  on  principles  of  law  and  justice,  of 
self-evident  truth,  which  require  no  precedent  or  authority  for  their  vindication ;  but  if 
they  did,  they  have  been  clearly  recognised  in  the  late  cases  of  Allan,  3d  June  1842, 
and  of  Wilson  and  Lumsden,  29th  June  1837,  founded  on  in  the  pleadings;  and  if 
such  a  preference  is  not  competent  for  a  prior  claim  of  the  agent,  it  is  still  less  main- 
tainable as  to  any  subsequent  advance  made  by  the  agent  for  the  principal  debtor,  as 
the  agent  holds  the  titles  after  the  first  loan,  at  least  in  part,  for  behoof  of  his  other 
client,  the  lender. 

"On  this  ground  the  Lord  Ordinary  should  not  have  thought  it  necessary  to 
recapitulate  so  many  of  the  other  specialties  of  this  case  as  are  brought  together  in  the 
interlocutor,  had  not  the  learned  Sheriffs  endeavoured  to  draw  minute  distinction 
between  the  present  case  and  the  later  precedents,  on  the  personal  objection  pleadable 
against  agents  acting  under  similar  circumstances  with  the  respondent,  which  really  do 
not  appear  to  be  entitled  to  any  weight  in  the  enforcement  of  an  important  principle  of 
law  and  eqtdty.  It  is  sufficient  to  state,  that  even  the  specialties  of  the  present  case, 
as  set  forth  on  record,  are  strongly  in  favour  of  the  advocator." 

«  Allan  V.  Sawers,  3d  June  1842,  {ante,  Vol.  IV.  1356). 

8  Wilson  V.  Lumsden,  29th  June  1837,  {ante,  Vol.  XV.  1211). 
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is  preferable  to  the  right  of  an  heritable  creditor.  Bat  this  hypothec  is  barred  by 
personal  exception.  The  case  of  Allan  was  decided  on  general  principle,  and  the  account 
there  was  incurred  subsequently  to  the  date  of  the  bond.  An  opinion  to  the  same 
effect  was  delivered  in  another  case.^  These  cases  fixed  the  general  rule,  that  an  agent 
is  barred  permmcdi  exceptions^  in  a  question  with  a  creditor  for  whom  he  acts,  from 
insisting  in  a  claim  of  lien  or  retention  of  the  title-deeds,  seeing  that  he  is  bound  not 
only  to  see  that  no  incumbrances  or  rights  of  lien  affect  either  the  subjects  or  the  titles 
at  the  time,  but  also  that  the  deeds  are  placed  in  safe  custody,  so  as  to  prevent  such 
claims  attaching  thereto. 

LoBD  Prbbident. — Before  I  had  read  one  syllable  of  the  interlocutor  and  note  of 
the  Lord  Ordinary,  I  bad  arrived  at  the  same  conclusion  as  his  Lordship.  The  cases 
referred  to  from  the  bar  are  quite  clear  and  decisive  on  the  general  point.  The  opinions 
of  Lords  Gillies  and  Gorehouse,  in  which  I  entirely  concur,  seem  to  me  conclusive. 
Thus  Lord  Gorehouse  says,  "The  late  George  Wilson  was  the  agent  of  Keltic  the 
borrower,  and  he  was  also  the  agent  of  Lumsdaine  the  lender.  He  thus  held  an 
equivocal  and  amphibious  character,  the  conflicting  duties  of  which  it  may  often  be 
dif&cult  or  impossible  to  reconcile.  I  do  not  say  tibat  it  is  unlawful  for  one  man  to  act 
in  this  capacity ;  but  it  borders  very  closely  on  being  contra  bonoa  mores"  He  then 
applies  it  to  this  doctrine  of  the  title-deeds,  and  then  he  says,  that  "  where  a  man  acts 
in  the  double  capacity  of  agent  for  two  parties,  having  opposite  interests,  like  a  borrower 
and  lender,  he  incurs  very  serious  responsibilities ;  and  that  it  is  our  duty  to  see,  as  far 
as  possible,  that  the  safety  of  one  or  other  of  his  clients  is  not  thereby  compromised." 
I  subscribe  to  that  doctrine ;  and  it  is  in  the  special  circumstances  in  which  this  party 
stands,  that  I  think  we  are  bound  to  adhere  to  the  interlocutor.  These  cases  establish 
the  principle,  that  any  party  who  intends  to  avail  himself  of  a  supposed  hypothec, 
must  conduct  himself  with  the  utmost  possible  circumspection ;  for  he  may  bar  himself 
by  his  actings,  as  I  am  quite  clear  the  defender  has  done  here. 

Lord  Mackenzie. — In  that  case  of  Wilson,  I  did  not  entirely  concur ;  but,  on  the 
point  raised  here,  I  did  not  differ  from  my  brethren,  and,  at  any  rate,  it  is  the  judgment 
of  the  Gourt  to  be  followed  now.  The  case  may  be  divided  into  three  parts.  There  is, 
first,  the  expense  incurred  in  clearing  off  prior  incumbrances.  From  the  agent  being 
agent  for  both  parties,  but  still  one  man,  he  knew  [1010]  very  well  the  state  of  the 
subjects,  and  the  burdens  on  them.  Was  he  not  bound,  as  agent  for  the  creditor,  to 
take  care  that  the  latter  got  a  good  security,  unburdened  with  a  sum  to  the  agent  him- 
self f  Is  the  course  he  adopted  at  all  to  be  tolerated  t  A  hypothec  is  just  a  preferable 
security,  and  the  agent  uses  it  as  such.  That  is  clear  enough ;  and  the  decisions  go 
that  length  in  every  case.  But  then,  secondly,  a  distinction  is  made  as  to  the  expense 
of  drawing  the  bond,  and  completing  the  creditor's  title  by  infef tment  That  may  be 
different ;  but  here,  let  me  ask,  was  it  the  duty  of  the  lender  to  see  that  paid  t  It  is 
always  part  of  the  condition  of  the  loan  that  the  borrower  shall  pay  the  expense,  and  it 
is  the  duty  of  the  creditor's  agent  to  see  that  it  is  paid,  or  at  least  that  it  shall  not  be 
kept  up  against  his  client  Now  here  the  expense  of  preparing  this  security  is  attempted 
to  be  kept  up  against  the  lender,  by  a  person  who  acted  as  the  lender's  agent,  but  who 
is  also  agent  for  the  borrower.  The  same  principle  applies — he  was  bound  to  see  it 
paid.  In  general,  when  a  man  lends  his  money,  he  gets  a  bond  clear  of  all  expense — 
but  here  he  is  not  to  be  so  well  off.  Then  as  to  the  third  part,  which  is  the  expense 
incurred  subsequent  to  the  bond,  I  think  this  stands  in  a  cQfferent  situation,  and  that 
the  reasoning  of  the  Lord  Ordinary  is  wrong ;  but  still  a  similar  principle  is  applicable, 
for  the  defender  still  remains  agent  for  both  parties.  Observe  what  he  says: — ^He 
carries  on  lawsuits  relative  to  the  estate ;  the  case  is  put  of  an  action  brought  to  evict 
it,  and  it  is  asked  if  the  expense  of  resisting  that  action  would  not  be  sustained  against 
the  creditor?  Unquestionably  not.  It  is  not  the  duty  of  a  person,  having  the  security 
of  the  estate,  to  carry  on  all  the  lawsuits  anent  it.  He  has  absolute  warrandice.  If  he 
were  bound  to  do  so,  see  what  it  comes  to :  Here  is  a  man  going  on  with  these  litigations 
by  incurring  debts  preferable  to  the  debt  due  to  the  client,  and  not  telling  the  latter  one 
word  about  the  matter.  Suppose  the  agent  had  lent  money  to  the  debtor,  so  as  to  affect 
the  security  of  the  creditor — his  own  client — would  he  be  allowed  to  plead  that)    His 

^  Glark  v.  Thomson,  29th  Nov.  1837,  (16  S.  133). 
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dntj  as  agent  was  to  warrant  his  client  against  the  like  of  that  If  I  am  not  misled, 
there  was  a  case  where  an  agent  had  incurred  no  debt  himself,  bnt  had  allowed  an 
arrear  on  a  preferable  heritable  bond  to  accumulate,  and  he  was  held  liable  for  that 
That  was  a  stronger  case  than  this,  where  the  plea  is,  that  the  agent  was  entitled  to 
contract  debt  himself,  and  then  plead  it  against  his  own  client 

There  is  another  argument^  which,  however,  it  is  unnecessary  to  go  into — that  is, 
Whether  the  titles  are  not  to  be  held  as  in  his  hand  for  both  parties  1  If  he  plead  that, 
he  lands  himself  in  a  comer  at  once.  They  are  then  with  him  for  the  lender — for  his 
own  client  Then  there  is  another  doubt  when  this  point  is  solved :  Are  the  deeds  to 
be  held  in  his  hands  for  the  creditor?  This  is  not  the  ordinary  practice.  They  are 
held  to  be  in  the  hands  of  the  agent  of  the  proprietor,  and,  whether  his  happening  also 
to  be  agent  for  the  lender,  may  have  the  effect  of  inducing  a  double  possession  for  both 
parties,  may  be  doubted.  That  is  a  nice  point,  on  which  I  reserve  my  opinion ;  but|  on 
the  whole,  I  agree  with  your  Lordship  that  the  interlocutor  must  be  adhered  to. 

LoKD  FoLLERTON. — I  agree  with  your  Lordships. 

Lord  Jeffrbt. — The  only  point  admitting  of  hesitation,  is  as  to  the  account  subse- 
quent to  the  transaction,  for  I  am  quite  clear  as  to  the  previous  expense.  I  think,  with 
Lord  Mackenzie,  that  the  principle  amounts  to  this,  that  the  defender  being  agent  for 
the  lender,  he  is  bound  to  carry  him  along  with  him  in  all  his  [1011]  transactions,  and, 
if  he  fails  to  do  so,  this  implies  a  waiver  of  his  claim.  Now,  if  this  gentleman  had  told 
his  client  that  there  were  accounts  due  to  himself  by  another  party,  for  which  he  meant 
to  keep  possession  of  the  titles,  and  also  stated  that  he  was  going  on  with  the  account, 
he  would  immediately  have  been  asked  "  If  he  meant  to  hold  the  creditor  liable  t "  If 
he  had  answered  "  Yes,  I  mean  to  hold  that,''  would  any  man  in  his  senses  agree  to 
leave  the  titles  with  him?  That  is  impossible.  Therefore,  looking  to  the  equitable 
ground  of  the  case,  and  the  plain  a  fortiori  equity  of  carrying  the  principle  to  the  subse- 
quent acts  too,  I  cannot  doubt  as  to  the  decision  to  be  given.  We  must,  however,  take 
care  that  our  judgment  does  not  interfere  with  the  hypothec  against  the  original 
proprietor. 

The  Court  adhered. 

[Cf.  Gray  v.  Wardrop*8  Trusteea,  13  D.  970;  Drummond  v.  Muirhead  4"  Gttthrie 

Smith,  2  F.  587.] 
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Bankruptcy— Statute  2  and  3  Vict,  c.  41,  §§  24  and  32— Error— [Date  of  Sequestration 
— Second  Petition  to  rectify  error  in  first]. — ^A  sequestration  was  awarded  on  the  16th 
December ;  it  was  immediately  discovered  that  an  error  had  been  committed  in  pray- 
ing that  the  statutory  meetings  should  be  held  in  a  county  different  from  that  where 
the  bankrupt  carried  on  his  business,  and  which  prayer  had  been  granted ;  a  supple- 
mentary petition  was  accordingly  presented,  praying  for  sequestration  de  novo,  and 
the  coigunction  of  the  two  petitions,  which  the  Lord  Ordinary  granted  on  20th 
December ; — Held  that  a  creditor,  who  claimed  interest  up  to  the  20th  December, 
was  entitled  to  vote  in  the  election  of  trustee,  four  days'  interest  being  ordered  to 
be  deducted,  and  that  his  claim  was  not  null  under  the  32d  section  of  the  statute, 
which  states  that  interest  shall  not  be  exigible  after  the  date  of  the  sequestratiou. 
Question,  Whether  the  20th  or  the  16th  was  the  true  date  of  the  sequestration? 

The  question  in  this  case  was,  Whether  creditors,  in  a  sequestration,  had  framed 
their  affidavit  and  claim  in  terms  of  the  statute ;  and,  if  not  so  framed,  whether  the 
error  could  be  corrected,  or  whether  it  nullified  the  affidavit  and  claim  entirely  t 

J.  and  W.  Stevenson  and  Co.  were  sequestrated,  by  interlocutor  of  the  Lord 
Ordinary  on  the  bills,  on  16th  December  1845.  It  was  shortly  thereafter  discovered, 
that  the  meetings  of  the  creditors  were  appointed  to  be  held  at  a  place  out  of  the  county 
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of  Renfrew,  within  which  the  bankrapts  carried  on  their  boflineas,  and  within  which, 
therefore,  the  meetings  onght,  in  terms  of  the  statute,  to  take  place. 

A  supplementary  application  was  presented,  which  was  not  limited  to  a  prayer  to 
have  the  error  in  the  former  deliverance  corrected,  but  craved  the  Lord  Ordinary  "  to 
coigoin  this  petition  with  the  foresaid  original  petition,  and  of  new  to  award  sequestra- 
tion of  the  estates,"  and  to  appoint  meetings  to  be  held  in  terms  of  the  statute.  The 
Lord  Ordinary  on  the  bills,  on  20th  December  1845,  pronounced  an  interlocutor,  whereby 
he  conjoined  this  supplementary  application  with  the  principle  petition,  and  of  new 
sequestrated  the  estates  of  the  bankrupt,  appointing  two  different  meetings  to  be  held  on 
29th  December  1845,  and  19th  January  1846. 

Houston  and  Company  were  creditors  of  the  bankrupt,  and  lodged  [1017]  an  affidavit 
and  claim,  setting  forth  that  the  bankrupts  were,  ''at  the  dates  of  the  sequestration, 
original  and  supplementary,  of  the  estates  of  the  said  J.  and  W.  Stevenson  and  Company, 
as  a  company,  and  of  the  said  John  Stevenson,  William  Stevenson,  James  Stevenson, 
junior,  Hugh  Stevenson,  and  Robert  Stevenson,  the  individual  partners  of  that  company, 
as  partners  and  as  individuals,  which  happened  on  the  16th  and  20th  days  of  December 
1845  years,  and  still  are  justly  indebted  and  resting-owing  to  the  said  George  Houston 
and  Company,  and  this  deponent  as  an  individual  partner  thereof,  the  sum  of  L.  11 91, 
88.  2d.  sterling,  being  the  amount  of  a  promissory-note  granted  by  the  said  John 
Stevenson,  William  Stevenson,  James  Stevenson,  junior,  Hugh  Stevenson,  and  Robert 
Stevenson,  the  individual  partners  of  said  company  of  J.  and  W.  Stevenson  and 
Company,  jointly  and  severally,  to  the  said  George  Houston  and  Company,  dated  the 
Ist  day  of  June  1842,  payable  one  day  after  date;  as  also,  the  sum  of  L.210,  198.  Id. 
sterling,  being  the  interest  on  said  principal  sum  at  the  rate  of  5  per  cent,  from  the  date 
on  which  the  said  promissory-note  was  payable,  till  the  said  20th  day  of  December  1845 
years,  the  date  of  the  supplementary  sequestration  of  their  estates  as  aforesaid^  amount- 
ing together  said  sums  to  the  sum  of  L.1402,  Ts.  3d.  sterling." 

In  a  competition  for  the  office  of  trustee,  between  the  appellant  Love  and  the 
respondent  Anderson,  the  vote  of  Houston  and  Company  was  objected  to,  on  the  ground 
that  they  had  givea  in  no  valid  claim  and  affidavit,  seeing  that  they  had  claimed 
interest  beyond  the  date  of  the  sequestration,  which  was  the  16th,  and  not  the  20th 
December.  The  Sheriff  repelled  the  objection,  after  ordering  four  days'  interest  to  be 
deducted,  and  held  that  this  was  an  error  that  might  be  corrected. 

A  note  of  appeal  was  presented  by  Robertson,  one  of  the  candidates  for  the  office  of 
trustee.  The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds,  that  in 
consequence  of  the  amount  of  the  claim  of  G.  Houston  and  Company,  the  decision  in 
favour  of  that  claim  is  conclusive  of  the  competition  for  the  office  of  trustee,  and  there- 
fore, and  in  respect  the  objections  to  the  said  claim,  in  so  far  as  it  has  been  sustained 
by  the  Sheriff,  are  ill-founded,  dismisses  the  appeal,  finds  the  appellant  liable  in  expenses, 
and  allows  an  account  thereof  to  be  given  in,  and  to  be  taxed  by  the  auditor."  ^ 

1  *<  NoTB. — This  is  a  very  special  case.  The  sequestration  was  originally  awarded 
on  the  16th  December  1845.  But  in  consequence  of  a  mistake  having  been  committed 
in  regard  to  the  place  of  meeting  of  the  creditors,  appointed  by  the  interlocutor,  it  was 
thought  advisable  to  present  a  supplementary  petitiqp  for  sequestration,  in  which  the 
Lord  Ordinary,  of  new,  awarded  sequestration,  this  last  deliverance  being  pronounced  on 
the  20th  December. 

'*  The  claimants,  Messrs.  Houston  and  Company,  in  making  affidavit,  calculated  the 
interest  on  the  bill  for  L.  11 91,  8s.  2d.  held  by  them  to  the  20th  December,  being  the 
date  of  the  deliverance  on  the  second  or  supplementary  sequestration.  The  Sheriff  has 
held,  and  as  the  Lord  Ordinary  thinks  justly,  that  in  this  case  the  true  date  of  the 
sequestration  is  that  of  the  first  deliverance  of  the  16th  of  December,  which  alone  has 
been  recognised  and  dealt  with  in  terms  of  the  statute  as  fixing  the  rights  of  all  parties, 
and  he  has  accordingly  sustained  the  vote  of  Messrs.  Houston,  under  deduction  of  the 
amount  of  interest  current  between  the  16th  and  the  20tb,  the  date  referred  to  in  the 
affidavit. 

"  The  appellant,  however,  contends,  that  the  error  must  be  treated  as  a  non-com- 
pliance with  the  express  iigunctions  of  the  statute,  and  is  therefore  fatal  to  the  vote. 
The  point  is  not  free  from  difficulty,  considering  the  very  rigorous  construction  which 
the  Court  has  enforced  in  various  cases  nearly  resembling  the  present     But  it  rather 
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[1018]  Love  reclaimed,  and  pleaded ; — By  the  24th  section  of  the  Bankrupt  Statute, 
2  &  3  Yict.  c.  41,  it  is  provided,  that  the  first  deliverance  shall  be  held  as  the  true  date 
of  the  sequestration.  Now,  in  the  present  case,  the  true  date  was  the  16th ;  for  the 
two  sequestrations  have  been  conjoined,  and  if  the  first  sequestration  were  not  recalled, 
it  must  clearly  be  held  as  the  one  from  which  the  sequestration  must  date.  Now,  the 
9th  section  of  the  statute  requires  the  creditor  to  make  oath  to  the  verity  of  the 
debt ;  and  the  32d  section  provides,  that  "  if  a  creditor  claim  for  a  debt  with  byegone 
interest,  he  may,  in  his  oath,  accumulate  the  interest  as  at  the  date  of  the  sequestration, 
and  he  shall  specify  the  amount  of  the  interest,  and  also  of  the  accumulated  sum,  but  he 
shall  not  be  entitled  to  claim  on  the  estate  for  interest)  either  on  the  principal  debt,  or 
on  such  accumulated  sum,  after  the  date  of  the  sequestration."  But  with  regard  to  the 
affidavit  of  Houston  and  Company,  this  provision  has  been  disregarded.  The  amount 
of  the  interest  as  at  the  true  date  of  the  sequestration  is  not  stated,  nor  has  the  accumu- 
lated sum  at  that  period  been  mentioned,  and  interest  has  been  claimed  beyond  the  date 
of  the  sequestration.  There  is  a  marked  difference  in  the  language  of  this  section  of 
the  statute  with  regard  to  the  matters  in  it.  The  creditor  is  not  bound  to  accumulate, 
though  he  **  may  "  do  so ;  but  if  he  does  this,  he  "  shall ''  specify  the  amount  at  the 
proper  period.  The  present  case  is  not  an  error  calculi  that  could  be  corrected  as  in 
other  cases.^  It  is  a  case  where  there  was  no  oath  at  all  in  terms  of  the  statute  ;  and 
such  mistakes  as  these  it  surely  is  not  the  duty  of  the  Court  to  sit  and  correct. 

[1019]  Pleaded  for  Anderson ; — Houston  and  Company  in  this  case  acted  on  the 
second  sequestration ;  they  were  entitled  to  look  to  the  warrant  of  the  Court  of  the 
26th  December,  which  sequestrated  of  new — whatever  might  be  the  rule  laid  down  as 
in  a  competition  among  creditors.  In  judging  whether  they  acted  correctly,  the  provi- 
sion of  the  third  section  is  of  importance,  which  declares,  that  "  this  Act  shall  be  con- 
strued in  the  most  beneficial  manner  for  promoting  the  ends  hereby  intended."  That 
is  a  provision  applicable  to  a  case  like  this,  where,  if  parties  were  misled,  they  were  so 
by  the  terms  of  the  warrant  of  the  Court.  But,  in  truth,  there  has  been  no  failure  to 
comply  with  the  statutory  enactments,  for  this  is  a  mere  error  caletUi^  which  the  Court 
have  in  prior  cases  held  themselves  entitled  to  correct,^  a  doctrine  also  sanctioned  by  the 
writers  on  the  law  of  bankruptcy.*  The  true  date  of  the  sequestration,  moreover,  was 
the  20th,  and  not  the  16th  December. 

The  Lord  Pbbsident. — I  may  lay  it  down,  that  we  will  not  rashly  depart  from  the 
language  of  the  statute,  if  it  be  of  plain  and  unequivocal  import.  We  will  look  at  all 
cases  narrowly,  under  a  strict  reference  to  the  Act ;  but  under  the  special  circumstances 
of  this  objection,  I,  for  one,  am  for  finding  that  this  vote  must  be  sustained.  It  would 
be  an  act  of  gross  injustice,  to  hold  that  the  parties,  after  this  new  application  had  been 
given  in — new  sequestration  awarded — meetings  appointed  of  new,  thus  not  only  correct- 
ing the  thing  to  be  corrected,  but  being  in  itself  an  absolutely  new  application  in  all 
respects — it  would  be  injustice  to  hold,  that  parties  were  not  entitled  to  rely  upon  this 
second  sequestration,  and  to  act  in  reference  to  it  as  Houston  and  Company  did  here. 
I  do  not  mean  to  give  an  opinion  as  to  which  was  the  true  date  of  the  sequestration ; 
but  when  I  see  these  meetings  fixed  by  the  Lord  Ordinary  on  the  Bills,  an  affidavit 

appears  to  the  Lord  Ordinary  that  in  all  these  cases  the  objections  lay  to  the  form  of  the 
affidavit,  the  failure  of  the  claimant  to  specify  what  the  statute  required  him  to  specify, 
and  to  deduct  what  the  statute  required  him  to  deduct. 

'*  Here  the  form  of  the  affidavit  is  unobjectionable,  but  the  claimant  has  made  an 
error  as  to  the  date  of  the  sequestration,  which  of  course  affects  the  amount  of  the 
interest  claimable  under  the  statute.  Now  the  liOrd  Ordinary  is  not  aware  of  any  case 
in  which  it  has  been  held  that  an  error  in  amount  does  not  admit  of  being  rectified,  and 
is  absolutely  fatal  to  the  vote.  He  rather  thinks  that  this  would  be  going  further  than 
the  Court  has  yet  gone — and  that  in  the  very  special  case  which  occurs  here,  the 
requisites  of  the  statute  have  been  substantially  complied  with  by  the  course  adopted  by 
the  Sheriff." 

1  Johnston  v,  Baird,  July  18,  1840,  (antey  Vol.  IL  p.  1463). 

^Giffin  V,  Connal,  December  2,  1837,  (16  S.  175);  Barr  v.  Spankie,  June  1, 
1811,  F.C. 

*  Burton  on  Bankruptcy,  482. 
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accordingly,  the  meetings  attended,  and  a  sequestration  de  novo  actoaUy  existing,  it  is 
impossible  for  me,  on  any  principle  of  justice,  or  by  adherence  to  this  Act  of  Parliament, 
to  cut  down  this  vote. 

Lord  Maokbnzib. — I  am  of  the  same  opinion.  The  whole  parties  present  a  second 
petition,  not  for  the  purpose  of  having  the  first  corrected,  but  for  a  second  sequestration, 
on  the  assumption  that  the  first  was  bad.  It  is  granted  accordingly,  and  the  whole 
proceeding  goes  on  that  sequestration.  In  these  circumstances,  can  we  hold  that  these 
parties  who  give  in  their  claim  in  this  sequestration  must  have  their  vote  annulled 
altogether,  because  it  was  not  made  on  the  footing  that  the  first  sequestration  was  yet  in 
existence  t  This  would  be  the  most  palpable  injustice.  This  would  be  a  strange  pro- 
ceeding, under  a  statute  which  gives  us  an  equitable  power  by  express  words  to  execute 
it  in  such  a  manner  as  will  most  beneficially  cany  into  effect  its  ends.  Counsel  for  the 
reclaimer  was  too  liberal,  in  admitting  that  an  error  calctdi  is  at  all  times  one  which  may 
be  corrected  by  the  Court.  Such  an  error  is  always  blameable ;  and  it  would  be  a  much 
weaker  case  in  favour  of  the  vote  than  thi&  Here  the  creditor  is  put  under  a  mistake 
[1020]  by  the  whole  parties  together, — all  lying  under  a  personal  objection,  a  sort  of 
mala  fides.  I  would  not  annul  the  proceedings  in  any  view ;  and,  on  the  whole,  I 
concur  in  adhering  to  the  judgment  under  review. 

LoKD  Jbffbbt. — I  have  the  same  views  in  this  case.     The  32d  section  no  doubt 
declares  that  the  party  shall  specify  the  amount  of  the  interest  as  at  the  date  of  the 
sequestration,  and  also  of  the  accumulated  sum,  and  shall  only  be  entitled  to  interest  up 
to  that  date ;  and  if  it  were  true,  in  point  of  fact,  that  the  creditor  had  not^  in  form, 
framed  his  claim  in  accordance  with  the  statute,  there  would  be  a  difficulty  in  dis- 
tinguishing this  case  from  the  numerous  other  cases,  where  claims  have  been  set  aside 
under  this  Act.    But,  as  I  read  the  affidavit,  it  is  not  within  the  danger  in  which  these 
cases  stood.     It  would  have  been  so,  if  it  had  said  that  the  sequestration  had  been 
awarded  on  the  20th,  and  that  I  now  claim  interest  up  to  the  date  of  this  affidavit ; 
but  if  it  says,  I  claim  interest  up  to  the  date  of  the  sequestration,  and  from  the  quisquis 
nature  of  the  proceedings,  it  is.  difficult  to  say  what  is  the  true  date,  it  is  surely  not 
objectionable.     He  claims  interest  up  to  that  date,  be  it  what  it  may.    He  claims  up 
to  the  day  which  he  considers  to  be  the  true  date.     I  should  doubt  if  a  clerical  error 
would  render  the  claim  bad,  if  it  set  out  with  declaring  that  the  sequestration  was 
awarded  on  the  16th,  and  then  said,  "  I  also  claim  interest  up  to  the  20th,  being  the 
date  of  the  sequestration."    That  mere  slip  of  the  pen  would  not  have  annulled  a  claim 
which  is  corrected  by  another  part  of  it.     But  this  case  is  a  great  deal  stronger  than 
that ;  for  it  is  a  slip  raieonnS  on  plain  palpable  grounds.     The  creditor  says,  "  1  limit 
my  interest  up  to  the  date  of  the  sequestration.     I  am  anxious  only  to  make  this  claim, 
so  as  not  to  violate  the  statute."    He  was  inevitably  misled  by  the  nature  of  the  pro- 
ceedings— ^if  in  truth  he  was  misled  at  all — for  this  I  think  one  of  the  most  delicate 
questions.     I  am  of  opinion  that  he  has  not  claimed  past  the  true  date  of  the  sequestra- 
tion.    If  he  had  framed  his  claim  so  as  to  say,  that  he  claimed  interest  up  to  the  date 
of  the  sequestration,  whether  that  be  the  16th  or  the  20th,  that  would  have  been  an 
unobjectionable  claim.    Now  the  present  case  is  no  way  different ;  and  if  we  are  pressed 
for  a  decision  on  this  point,  I  hold  the  true  date  to  be  the  20th,  because  the  second 
sequestration  was  the  true  operative  sequestration.    The  affidavit^  therefore,  is  contra- 
dictory neither  to  the  principle  or  the  letter  of  the  clause ;  and  I  have  in  consequence 
no  hesitation  as  to  concurring  in  the  Lord  Ordinary's  judgment. 
Lord  Fullebton  concurred. 

The  Court  adhered. 

[Of.  Bankruptcy  Act,  1856  (19  &  20  Vict,  c  79),  s.  52.] 
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Provision — SetUement — Annuity — Clause. — Where  a  testator  in  his  settlement  had  pro- 
vided to  his  widow  the  clear  annual  income  of  the  reversion  of  his  estate,  and  one  of 
his  children  had  subsequently  to  his  death  established  his  rights  as  a  creditor  of  his 
father  under  his  marriage-contract,  to  be  placed  upon  a  footing  bf  equality  with  a 
sister,  to  whom  an  annuity  of  L.200  per  annum  had  been  provided ;  held,  on  a  con- 
struction of  the  settlement,  that  these  annuities  fell  to  be  paid  out  of  the  annual 
proceeds  of  the  testator's  estate,  and  that  the  widow  was  not  entitled  to  insist  that 
they  should  be  paid  out  of  the  capital,  so  that  her  liferent  interest  might  not  su£fer 
diminution. 

Sequel  of  the  case  reported  of  date  11th  February  1845,  ante^  YoL  VII.  p.  403. 

This  was  a  question  which  arose  under  the  settlement  of  the  late  Mr.  Robert 
Threshie,  and  the  other  deeds  mentioned  in  the  above  report,  and  in  consequence  of  the 
judgment  then  pronounced.  For  a  detail  of  these  deeds  and  other  provisions,  see 
former  report. 

By  the  above  judgment  of  11th  February  1845  it  had  been  found,  that  Mr.  David 
Scott  Threshie  was,  under  his  contract  of  marriage,  a  creditor  of  his  late  &ther  and  his 
estate,  to  the  effect  of  being  put  upon  a  footing  of  equality  with  his  sister  Lady  Reid. 

Mrs.  Mary  Currie,  or  Threshie,  the  widow  of  the  deceased  Mr.  Robert  Threshie, 
upon  the  Lord  Ordinary  pronouncing  the  interlocutor  mentioned  in  the  former  report, 
raised  an  action  of  declarator  against  David  Scott  Threshie,  and  also  against  Mr. 
Threshie's  trustees,  Lady  Reid  and  Cairns  Threshie,  in  which,  after  narrating  her  late 
husband's  trust-disposition  and  settlement,  and  the  provision  therein  made  to  her  of  the 
annual  income  of  the  reversion  of  his  estates,  the  marriage-contracts  of  David  Scott 
Threshie  and  Lady  Reid,  the  above-mentioned  action  at  the  instance  of  David  Soott 
Threshie,  and  the  judgment  of  the  Lord  Ordinary  pronounced  in  it,  she  concluded,  that 
the  trustees  should  be  decerned  and  ordained  to  make  payment  to  her,  during  all  the 
days  of  her  life,  of  the  whole  of  the  clear  annual  income  of  the  reversion  of  her  late 
husband's  estate,  unaffected  either  by  the  annuity  to  Lady  Reid,  or  by  any  of  the  sums 
which  David  Scott  Threshie  might  be  found  entitled  to  di^w  payment  of  from  the  trust 
by  way  of  annuity  or  otherwise ;  and  that  it  should  be  found  and  declared,  that  the 
annuity  provided  to  Lady  Reid  did  not  fall  to  be  paid  by  the  trustees  out  of  the  annual 
proceeds  of  the  estate ;  but  must  be  paid  by  them  out  of  the  capital  of  tfad  trustee's 
means  and  estate ;  and  that  any  payments  of  the  said  annuity  already  made  by  the 
trustees  to  Lady  Reid,  from  whatever  source  these  payments  p.022]  might  have  been 
drawn,  could  only  be  set  against  the  said  capital  in  the  accounts  of  the  trustees  The 
summons  further  concluded,  that  '*  in  the  event  of  its  being  ultimately  found  that  David 
Scott  Threshie  was  entitled  to  draw  from  or  to  take  credit  for,  in  accounting  with  the 
trustees,  an  annuity  of  L.200,  or  any  other  sum  or  annuity  payable  either  at  the  dates 
at  which  the  annuity  of  L.200  above  mentioned  was  payable  to  his  sister,  or  might 
become  payable  to  her,  it  should  be  found  and  declared,  that  any  such  sums  which  the 
said  David  Scott  Threshie  might  thereafter  be  found  entitled  to  draw,  or  to  take  credit 
for,  out  of  or  in  account  with  the  trust-estate  by  way  of  annuity  or  otherwise,  did  not 
fall  to  be  paid  by  the  trustees  out  of  the  annual  proceeds,  but  must  be  paid  or  credited 
out  of  the  capiteJ  of  the  truster's  means  and  estate." 

Mr.  Threshie's  settlement  contained,  in  the  second  purpose  of  the  trust,  a  direction 
to  his  trustees,  in  the  usual  terms,  to  make  payment  of  all  his  just  and  lawful  debts  and 
obligations.  The  third  purpose  of  the  trust  provided  for  payment  of  the  annuity  to 
Lady  Reid.  In  the  fourth  purpose,  provision  was  made  of  the  liferent  of  the  estates  to 
his  widow.  It  was  in  these  terms : — "  That  my  said  trustees  shall  make  payment  to 
the  said  Mary  Currie,  my  spouse,  in  case  she  shall  survive  me,  during  all  the  days  of 
her  life,  of  the  clear  annual  interest,  rents,  dividends,  or  annual  income  arising  from  the 
reversion  of  my  said  whole  heritable  and  personal  estates,  generally  and  particularly 
herein  conveyed,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by 
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equal  portdons,  beginning  the  first  term's  payment  at  the  first  of  these  terms  which  shall 
happen  six  months  after  my  death,  my  said  trustees  being  to  allow  my  said  spouse  one 
hundred  pounds  for  aliment  from  my  death  nntil  the  commencement  of  her  said  annuity, 
which  is  to  be  paid  with  as  much  punctuality  as  circumstances  will  admit." 

The  pursuer  pleaded ; — 

"  Under  the  proper  construction  of  Mr.  Threshie's  settlement,  and  more  particularly 
of  the  fourth  purpose,  the  pursuer  was  entitled  to  draw,  during  her  life,  the  dear  annuid 
proceeds  of  the  truster's  whole  heritable  and  personal  estates  thereby  conveyed,  at  the 
terms,  and  in  the  manner  therein  pointed  out.  In  particular,  she  was  entitled  to  such 
liferent,  free  from  any  deduction  on  account  of  any  annuity  payable  to  the  defender, 
D.  S.  Threshie,  and  his  sister  Lady  Beid,  or  to  either  of  them ;  and  these  annuities  must, 
according  to  the  true  construction  of  the  truster's  settlement,  be  provided  for  or  advanced 
out  of  their  respective  shares  of  the  capital  of  the  truster^s  estate,  and  not  out  of  the 
liferent  to  which  the  pursuer  had  right.  It  having  been  the  truster's  intention,  that  the 
pursuer,  his  widow,  should  be  secured  in  the  whole  income  of  his  estates,  any  super- 
venient burden  coming  upon  the  estate,  and  afifecting  her  liferent  interest,  must  be  borne 
by  the  residuary  legatees,  who  held  only  a  contingent  right" 

[1Q23]  David  Scott  Threshie,  who  alone  had  entered  appearance  in  the  action, 

pleaded ; — 

The  annuity  payable  to  him,  as  well  as  that  payable  to  Lady  Reid,  which  constituted 

the  measure  of  his  rights,  fell  to  be  paid,  during  the  pursuer's  life,  out  of  the  income  of 

the  trust-estates,  the  pursuer  being  entitled  to  receive  only  the  remaining  balance  of  the 

income,  in  satisfaction  of  her  liferent  provision.     Lady  Beid  and  the  defender  were 

onerous  creditors  of  their  father's  estate,  under  their  respective  marriage-contracts,  for 

these  annuities.     As  Lady  Beid's  annuity  had  been  clearly  intended  by  the  testator  to 

be  paid  out  of  the  annual  proceeds  preferably  to  the  life-interest  of  the  pursuer,  the 

annuity  payable  to  the  defender  must  also  be  placed  on  the  same  footing.     These 

annuities  fell  to  be  paid  in  the  ordinary  manner  in  which  annuities  were  paid,  de  anno 

in  annum^  out  of  the  annual  proceeds  of  the  estates ;  the  testator  had  not  given  any 

authority  to  his  trustees  to  pay  them  out  of  the  capital  sum,  nor  could  the  annuitant  be 

compelled  to  accept  of  them  on  this  footing.     The  effect  of  the  pursuer's  claim,  that 

the  whole  annual  income  of  the  estate  should  be  paid  to  her  undiminished  by  the 

annuities,  led  to  the  necessary  result,  that  not  only  were  the  annuities  to  be  paid  out  of 

the  capital,  but  that,  further,  a  yearly  sum  was  to  be  paid  to  her  out  of  the  capital,  to 

make  up  the  amount  by  which  the  annual  income  was  thus  diminished.     Thus,  under 

the  provision  of  the  "  clear  annual  income  "  of  the  reversion  of  the  estate,  the  pursuer 

in  effect  claimed  payment  out  of  the  capital.     This  was  a  state  of  matters  which  clearly 

could  not  have  been  within  the  testator^s  intention,  as  the  result  of  it  might  ultimately 

be  entirely  to  exhaust  the  fund  from  which  the  annuities  were  payable,  and  also  the 

provision  of  the  share  of  the  residue  which  had  been  bequeathed  to  Gaims  Threshie. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds,  that  by  the  contract  of 
marriage  of  Mary  Threshie  or  DalzeU,  now  Lady  Beid,  with  her  first  husband,  Captain 
William  Denholm  DalzeU,  dated  the  3d  November  1834,  the  said  Bobert  Threshie 
bound  himself  to  pay  her  an  annuity  of  L.200  sterling  a-year,  payable  half  yearly  at  the 
terms  of  Martinmas  and  Whitsunday  during  all  the  days  of  her  life,  beginning  the  first 
term's  payment  at  Martinmas  then  next  for  the  first  half-year,  and  so  forth  yearly  there- 
after ;  and  that  by  the  said  trust-disposition  and  settlement  of  the  said  deceased  Bobert 
Threshie,  it  is  provided,  that  the  trustees  therein  named  shall  pay  the  said  annuity  to 
Lady  Beid :  Finds,  that  by  the  said  trust-disposition  and  settlement,  the  said  trustees 
are  further  directed  to  pay  the  clear  annual  interest,  rents,  dividends,  or  annual  income 
arising  from  the  revenue  of  the  trust  estate  to  the  pursuer  during  all  the  days  of  her  life, 
in  the  event  of  her  surviving  her  husband  the  truster;  and  that  the  free  capital  or 
reversion  of  the  trust-estute  is  not  made  divisible  tiU  the  death  of  the  pursuer,  when  it 
is  appointed  to  be  divided  among  the  truster's  younger  children — his  second  p.024]  son 
the  defender  David  Scott  Threshie,  his  third  son  the  said  Cairns  Threshie,  and  his 
daughter  the  said  Lady  Beid — in  three  equal  third  parts,  as  there  provided :  Pinds  that, 
in  terms  of  the  said  provision  in  the  said  trust^lisposition  and  settlement,  with  regard 
to  the  payment  of  the  said  annuity  to  Lady  Beid,  the  annuities  falling  due  after  the 
death  of  the  said  Bobert  Threshie  are  payable,  during  the  life  of  the  pursuer,  out  of  the 
annual  proceeds,  and  not  out  of  the  capital  of  the  reversion  of  the  trust-estate :  Further, 
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and  with  reference  generally  to  the  judgment  pronounced  by  the  Court  on  the  11th 
February  1845,  in  the  action  at  the  instance  of  the  defender,  David  Scott  Threshie, 
against  the  accepting  and  acting  trustees  of  his  father,  the  said  deceased  Robert  Threshie, 
under  his  said  trust-disposition  and  settlement,  and  to  the  rights  of  the  said  defender  as 
thereby  established  and  declared,  as  a  creditor  of  his  said  father,  and  of  his  trust-estate, 
for  implement  of  the  obligations  contained  in  his  the  said  defender's  contract  of  marriage, 
and  more  particularly  to  that  part  of  said  judgment  which  relates  to  the  annuity,  to 
payment  of  which,  out  of  his  father's  trust-estate,  the  defender  has  been  found  to  be 
entitled  as  a  creditor  as  aforesaid ;  and,  with  reference  also  to  the  whole  provisions  of  the 
said  trust-disposition  and  settlement,  finds,  that  in  the  circumstances  of  the  case,  what- 
ever sums  of  annuity  falling  due  after  the  death  of  the  said  Robert  Threshie  may  be 
payable  to  the  defender  by  the  foresaid  judgment,  the  same  must  be  paid  from  the  annual 
proceeds,  and  not  out  of  the  capital  of  the  reversion  of  the  said  trust-estate :  Therefore, 
sustains  the  defences  for  the  defender,  the  said  David  Scott  Threshie,  and  assoilzies 
him  from  the  conclusions  or  the  action,  and  decerns ;  and  finds  no  expenses  due."  ^ 

—  -     -  ■      -  -  -  -  __^ 

1  "  Note. — In  the  defender,  David  Scott  Threshie's  marriage  contract,  in  addition  to 
an  obligation  to  pay  the  defender  the  sum  of  L.1000  sterling,  with  interest,  in  the 
manner  there  specified,  and  other  obligations,  his  father,  the  late  Robert  Threshie,  bound 
and  obliged  himself  to  put  the  defender  on  an  equal  footing  with  any  of  the  younger 
branches  of  his  family, — '  that  is  to  say,'  as  the  said  contract  bears,  '  if  he  shall  give  or 
'  bequeath  to  any  of  his  children,  other  than  his  eldest  son,  a  sum  above  L.1000  sterling, 

*  he  shall  pay  or  bequeath  to  the  said  David  Scott  Threshie  and  his  foresaids,  the 
'  difference  betwixt  the  said  principal  sum  of  L.1000  sterling  hereby  contracted  for,  and 
'  any  larger  sum  which  he,  the  said  Robert  Threshie,  might  bequeath  to  any  of  his 

*  children  other  than  his  eldest  son.'  It  is  now  a  settled  point,  that  the  defender,  under 
his  said  contract  of  marriage,  is  a  creditor  of  his  father,  the  late  Robert  Threshie,  and 
of  his  trust-estate,  to  the  effect  of  being  put  on  an  equal  footing  with  Mrs.  Mary 
Threshie  or  Dalzell,  now  Lady  Reid,  his  sister. 

"  The  father,  Robert  Threshie,  by  his  daughter  Lady  Reid's  contract  of  marriage  with 
the  late  Captain  Dalzell,  dated  3d  November  1834,  bound  himself,  his  heirs,  executors,  and 
successors,  to  pay  to  Lady  Reid,  during  all  the  days  of  her  life,  a  free  yearly  annuity, 
payable  half-yearly  at  the  terms  of  Whitsunday  and  Martinmas,  beginning  the  first  terms 
payment  at  Martinmas  then  next.  By  his  trust-deed  and  settlement,  dated  in  February 
1835,  Robert  Threshie,  after  providing  that  his  trustees  thereby  named  should  sell  bis 
estate,  heritable  and  moveable,  and  invest  the  proceeds  in  manner  thereby  pointed  out, 
goes  on,  by  the  second  purpose  of  the  deed,  to  provide  that  the  trustees  should, 

*  from  the  proceeds  of  the  sales,'  pay  all  '  his  just  and  lawful  debts  and  obligations,' 
funeral  expenses,  &c. ;  and  by  the  third  purpose,  that  they  should  continue  to  pay  to 
Lady  Reid  the  foresaid  yearly  annuity ;  and  by  the  fourth  purpose,  that  they  should 
make  payment  to  the  pursuer,  if  she  should  survive  him,  during  idl  the  days  of  her  life, 
of  '  the  clear  annual  interest,  rents,  dividends,  or  annual  income  arising  from  the  rever- 
'  sion  of  my  said  whole  heritable  and  personal  estates,  generally  and  particularly  therein 
'  conveyed,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 

*  portions.'  The  truster  afterwards  makes  provision  for  the  disposal  of  the  reversion  of 
the  whole  estate  at  the  death  of  the  longest  liver  of  the  spouses,  by  directing  his  trustees 
to  pay  over  one  equal  third  part  to  his  second  son,  the  defender ;  another  equal  third 
part  to  his  third  son.  Cairns  Threshie,  both  in  manner  there  mentioned ;  and  the  remain- 
ing equal  third  part  to  Lady  Reid,  in  terms  of  the  direction  quoted  in  the  summons, 
pages  3  and  4.  The  truster  died  in  July  1836,  having,  it  is  understood,  paid  the 
annuities  which  had,  prior  to  that  date,  become  due  to  Lady  Reid. 

"  It  thus  appears  that  Lady  Reid,  in  virtue  of  her  contract  of  marriage,  obtained 
right  to  an  annuity  of  L.200  from  Martinmas  1834,  which  annuity  her  father's  trustees 
are,  by  his  trust-settlement,  directed  to  pay ;  and  that  in  addition  to  her  claim  against 
the  trust-estate  for  that  annuity,  and  particularly  for  the  annuities  falling  due  subsequent 
to  her  father's  death,  she  has  further,  by  the  trust-settlement  itself,  a  right  to  a  third  of 
the  reversion  of  the  estate  after  the  death  of  the  pursuer,  which  third  is  to  be  paid  in 
the  way,  and  subject  to  the  deduction  provided  by  the  clause  which  has  been  referred 
to :  And  the  defender  being  entitled,  as  a  creditor  under  his  contract  of  marriage,  to  be 
put  on  a  footing  of  equality  with  Lady  Reid,  for  effectuating  which  he  is,  irUer  alia, 


P.026]  Mn.  Threahie  reclaimed. 

LoBD  Jubtiok-Clebk. — ^I  have  no  doubt  as  to  Mr.  D.  S.  Threshie'a  title  and 
[1026]  interest  to  reaist  this  action,  the  conclusions  of  which  might  seriously  militate 
against  him.    He  is  a  creditor  on  his  father's  estate,  according  to  the  former  judg- 


entitled  to  an  annuity  of  L.200  per  annum,  subject  to  deduction,  as  fixed  by  the 
interlocutor  of  the  Court  in  the  action  at  his  instance — ^the  question  is,  whether  the 
annuities  falling  due  subsequent  to  the  death  of  the  truster,  that  may  thus  be  exigible 
from  the  trustees,  are  to  be  paid  out  of  the  annual  produce  of  the  trust-estate,  and 
thereby  to  that  extent  diminish  the  proYision  made  by  the  trust-deed  for  the  pursuer,  or 
out  of  the  capital  of  the  estate,  and  thereby  only  diminish  her  provision  progressively, 
by  the  amount  of  the  interest  of  the  sums  so  taken  from  the  capital  f 

**I^  under  the  provisions  of  Robert  Threshie's  trust-deed  and  settlement,  the 
annuity  to  Lady  Reid  were  payable  out  of  the  capital  of  the  trust-estate,  it  might  follow 
that  the  same  mode  of  payment  ought  to  be  adopted  in  regard  to  the  annuity  to  the 
defender,  which,  contrary  to  the  intention  of  Robert  Threshie,  has  been  held  to  form  a 
good  claim  against  the  estate.  But  the  Lord  Ordinary  thinks  that,  according  to  the 
terms  of  ihe  trust-deed.  Lady  Reid's  annuity  (falling  due  after  the  truster's  death)  is 
payable  out  of  the  annual  proceeds  of  the  reversion  of  the  estate  remaining  after  pay- 
ment of  debts  and  obligations,  funeral  expenses,  &c.,  and  that  it  is  '  the  clear  annual 
'  interest,  rents,  dividends,  or  annual  income '  arising  from  the  reversion  of  the  trust- 
estate^  after  payment  or  deduction  of  the  annuity  to  Lady  Reid,  that  is  provided  to  the 
pursuer,  if  she  should  survive  the  truster. 

**  If  no  demand,  such  as  that  by  the  defender,  had  come,  or  been  sustained  against 
the  trust-estate,  and  the  only  question  had  been,  from  what  part  of  the  estate  the  pay- 
ment of  Lady  Reid's  annuity  was  to  be  made,  it  is  apprehended  not  to  be  doubtful  that 
the  pursuer  could  not  have  successfully  contended  that,  by  the  provisions  of  the  trust- 
deed,  it  was  payable  out  of  the  capital,  and  not  out  of  the  annual  proceeds,  to  the 
diminution  of  the  pursuer's  interest  It  is  true  that  the  annuities  paid,  or  to  be  paid, 
to  Lady  Reid,  are  ultimately  to  become  a  charge  against  the  capital  of  the  reversion  of 
the  estate,  by  being  deducted  from  her  third  of  it,  when  the  division  and  payment  of 
the  reversion  among  the  appointed  beneficiaries  takes  place,  as  directed  by  the  trust- 
deed  ;  and  questions  may  thence  arise  how  this  shall  be  done,  in  order  to  give  effect  to 
the  intention  of  the  truster  in  the  distribution  of  the  reversion  among  the  beneficiaries. 
It  was  said  that  the  amount  of  the  then  past  annuities,  with  interest  thereon,  and  the 
estimated  value  of  those  to  be  paid  prospectively,  will  be  to  be  added  to  the  total  head 
of  reversion,  as  a  sum  belonging  to  the  estate,  which,  with  that  addition,  is  then  to  be 
divided — Lady  Reid  being  entitled  to  receive  a  third  as  thus  struck,  mimis  the  amount 
of  the  past  annuities,  with  interest,  which  had  been  so  added  to  the  reversion*  It  may 
be  so,  or  it  may  be  that  the  reversion  must  be  divided  without  such  addition,  and  that, 
to  the  extent  of  ihe  sum  to  be  deducted  on  account  of  annuities  past  or  future  from  Lady 
Reid's  third,  the  truster's  estate  may  be  undisposed  of  by  his  settlement.  But  however 
that  may  be,  (and  which  is  matter  to  be  adjusted  at  the  proper  time,)  it  lb  supposed  that 
it  can  have  no  bearing  upon  the  question  of  how  the  annuity  to  Lady  Reid  is  to  be  paid 
during  the  life  of  the  pursuer.  And  if  that  annuity  would — ^had  there  been  no  liability 
against  the  estate  for  the  annuity  claimed  by  the  defender — have  been  payable  out  of 
the  annual  proceeds  of  the  reversion,  the  Lord  Ordinary  is  clearly  of  opinion  that  a 
different  construction  cannot  be  put  on  the  provisions  of  the  trustdeed,  because  it  has 
been  found  (contrary,  it  may  be,  to  the  intention  and  purposes  of  the  truster)  that  the 
defender  is  also  entitled  to  claim  an  annuity  of  L.200  a-year  from  the  estate. 

*'I^  then.  Lady  Reid's  annuity  be  payable  from  the  annual  proceeds  of  the  trust- 
estate,  is  there  any  ground  on  which  it  can  be  required  that  the  d^ender's  annuity  shall 
be  differently  dealt  with  f  No  doubt  it  forms  a  debt  or  obligation,  in  which  it  has  been 
found  that  the  trust-estate  is  liable,  and,  therefore,  it  may  be  said  that  it  is  payable 
under  the  second  purpose  of  the  trust,  which  makes  provision  for  the  payment  of  all  the 
just  and  lawful  debts  and  obligations  of  the  truster  out  of  the  capital.  But  ftimnniing 
these  points  to  be  fixed,  1st,  That  Lady  Reid's  annuity  is  to  be  paid  out  of  the  annual 
proceeds  of  the  trust-estate ;  and,  2d,  That  the  defender  is  to  be  put  on  an  equality  with 
Lady  Reid,  not  only  as  regards  the  annuity  which  her  father  became  bound  to  pay  her, 
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[1Q27]  -ment  of  the  Court,  to  the  extent  of  the  provisions  made  by  his  father  in  favour 
of  Lady  Beid.  These  provisions  are  ascertained  from  the  marriage-contract  of  Lady 
Keid,  and  the  father's  subsequent  settlement.  Then  the  only  question  is,  what  is  the 
provision  made  for  Lady  Beid,  and  how  is  it  made  ?  In  considering  that  matter,  we 
are  not  to  take  into  account  the  eifect  of  the  additional  burden  of  D.  S.  Threshie's  claims 
in  interfering  with  the  father's  wishes,  and  the  provision  for  his  widow.     The  latter  will 

but  as  regards  that  which  he  bequeathed  to  her,  which  was  a  third  of  the  reversion  of 
his  whole  estate,  in  the  manner  provided  by  the  trust-deed,  the  Lord  Ordinary  has  been 
unable,  after  repeatedly  considering  the  case,  to  discover  how  the  annuity  could  be 
ordered  to  be  paid  out  of  the  capital,  without  either  possibly  interfering  with  the  right 
of  Lady  Beid,  in  which  she  is  a  creditor — that  is,  her  right  to  an  annuity  of  L.  200— or 
the  rights  in  which  the  defender  is  a  creditor.  By  Lady  Beid's  annuity  being  payable 
from  the  annual  proceeds,  she  has  an  absolute  security  for  it,  howevef  long  the  pursuer 
may  live.  The  defender  is  entitled  to  the  same  security  for  his  annuity.  It  may  be 
that,  by  paying  the  latter  out  of  the  capital,  the  security  for  continued  payment  of  the 
annuities  might  be  rendered  inefifectual.  Certainly  it  would  be  encroached  upon ;  and 
the  pursuer  at  the  debate  admitted,  that  in  contending  either  that  Lady  Beid's  or  the 
defender's  annuity,  or  both,  are  to  be  paid  from  the  capital  of  the  trust-estate,  she  must 
carry  her  argument  the  length  of  showing  that  they  would  fall  to  be  so  paid,  even 
although  the  capital  might  thereby  be  entirely  consumed,  or  so  far  consumed  that  the 
security  of  Lady  Beid  for  her  payment,  and  the  defender  for  his  continued  payment  of 
their  respective  annuities,  might  be  thereby  materiaUy  diminished.  Besides,  if  the 
defender's  annuity  is  paid  from  the  capital,  it  is  not  easy  to  see  how  the  provision  made 
in  relation  to  the  third  of  the  reversion  left  to  Lady  Beid  could  be  worked  out,  with 
regard  to  the  third,  to  which  the  defender  is  entitled  as  a  creditor,  to  the  effect  of  being 
put  in  all  respects  on  an  equally  beneficial  footing — but  no  further — with  Lady  Beid. 
Moreover,  taking  the  pursuer's  claim  for  an  annuity  as  a  just  debt  or  obligation  of  the 
truster's,  it  does  not  appear  to  be  one  which,  according  to  its  nature,  can  be  held  to  be 
payable  out  of  the  capital.  It  is  a  claim  annually  arising  against  the  estate,  and,  there- 
fore, naturally  forming  a  burden  on  the  annual  produce.  In  the  circumstances,  it  does 
not  seem  to  be  sufficient  to  support  the  pursuer's  view  to  say,  as  she  has  done,  that  it 
may  be  concluded  that  it  would  more  nearly  meet  the  intention  of  the  truster  towards 
her,  as  manifested  by  the  terms  of  trust-deed,  to  take  the  payment  of  the  defender's 
annuity  out  of  the  capital,  as  in  that  way  the  provision  meant  to  be  secured  to  her  would 
be  less  encroached  upon  or  diminished  by  the  defender's  uncontemplated  demand  than 
it  would  be  by  taking  it  from  the  annual  produce.  It  may  be  so,  but  the  Lord  Ordinary 
does  not  think  that  the  Court  is  warranted  to  appoint  the  defender's  claim  to  be  given 
effect  to  in  a  manner  not  provided  by  the  truster,  and  which  would  apparently  require 
the  introduction  of  various  relative  adjusting  and  protecting  provisions  to  carry  it  out 
consistently  with  interests  which  cannot  be  disputed,  because  that  course  would  be  better 
calculated  to  secure  the  benefit  which  the  pursuer  would  have  eigoyed,  had  the  defender's 
claim  not  existed.  To  do  so  would  just  be,  in  respect  of  an  unanticipated  events  to 
make  a  will  for  the  truster  which,  not  having  anticipated  it,  he  has  not  made— that  is, 
to  provide  for  the  administration  and  distribution  of  his  estate,  as  it  may  be  thought  he 
would  have  done  had  he  been  aware  of  the  rights  of  the  defender  as  they  have  been 
reci^ised  by  the  Court ;  and  this,  too,  while  it  must  be  a  matter  of  entire  or  great 
uncertainty  what  he  really  would  have  done  in  reference  either  to  the  provision  of  the 
pursuer,  or  the  bequest  to  Lady  Beid,  had  he  had  distinctly  before  him  the  legal  operation 
of  the  rights  acquired  by  the  defender  by  his  contract  of  marriage.  Having  executed 
his  trust-settlement  under  misapprehension  as  to  these  rights,  they,  when  they  come  to 
be  asserted,  run  counter  as  might  be  expected,  to  the  intention  of  the  truster,  for  the 
distribution  of  hb  property,  as  declared  in  his  settlement ;  and  the  pursuer,  apparently, 
will  be  the  greatest  and  immediate  sufferer  by  the  interception,  so  far,  of  the  benefits 
provided  to  her.  But  this,  it  is  apprehended,  cannot  be  prevented  in  the  manner  pro- 
posed by  the  pursuer.  Her  case  may  be  a  hard  one,  but,  in  the  present  instance,  a 
court  of  law  cannot^  it  is  conceived,  apply  any  remedy.  The  pursuer,  if  she  takes  her 
conventional  provisions,  must  do  so  subject  to  the  diminution  occasioned  by  the 
defender's  claim.  If  she  prefers  it,  she  has  the  alternative  of  having  recourse  to  her 
legal  rights." 
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thereby  be  materially  diminished;  but  that  unfortunate  result  is  the  consequence  of 
the  father  not  recoUecting  the  extent  of  the  obligations  he  had  contracted  in  his  son's 
marriage-<X)ntract  many  years  previously.  The  point  is,  how  did  he  provide  in  the  trust- 
deed  for  the  payment  of  the  annuity  to  Lady  Beid,  in  reference  to  the  provision  also 
made  therein  for  the  widow  )  Now,  first,  we  must  look  to  the  character  of  that  burden. 
It  was  an  onerous  obligation  to  pay  an  annuity  termly  to  his  married  daughter,  or  her 
husband.  Then,  in  the  trust-deed,  he  directs  all  the  estates  conveyed  to  be  realised  and 
turned  into  money,  and  the  prices  and  proceeds  invested  for  behoof  of  the  parties 
interested.  Then  he  directs  generally  the  payment  of  debts  and  obligations,  and  any 
l^acies  he  might  leave.  Then  the  trustees  are  to  make  payment  of  the  yearly  annoity 
to  Lady  Keid,  in  terms  of  her  marriage-contract  And,  4thly,  [1028]  "  That  my  said 
trustees  shall  make  payment  (the  same  expression)  to  the  said  l^fiary  Currie,  my  spouse, 
in  case  she  shall  survive  me,  during  all  the  days  of  her  life,  of  the  clear  annual  interests, 
rents,  dividends,  or  annual  income  arising  from  the  reversion  of  my  whole  heritable  and 
personal  estate, '^  and  so  forth. 

"  Lastly,  as  soon  as  possible  after  the  death  of  my  said  spouse,  the  trustees  shall  pay 
over  the  reversion,''  in  three  shares,  in  the  way  provided. 

It  does  not  seem  to  admit  of  reasonable  doubt  that  the  annuity  to  Lady  Reid  is 
according  to  the  proper  character  of  that  obligation,  as  a  debt  to  be  paid  as  annuity  out 
of  the  annual  proceeds  of  the  reversion  of  the  estate.  And  the  direction  to  pay  the 
clear  annual  income  of  the  reversion  to  the  widow,  further  proves  that  the  annuity  to 
Lady  Reid  was  to  be  first  deducted.  The  widow's  claim,  that  the  annuity  must  be  paid 
out  of  the  capital,  diminishing  the  annual  proceeds,  and  yet  that  she  is  also  to  have  the 
deficiency  in  the  annual  income  so  caused  annually  made  up  to  her  out  of  the  capital 
also,  until  in  time  the  capital  may  be  most  seriously  diminished,  or  even  might  be  whoUy 
consumed  and  expended,  is  a  mode  of  settling  such  matters  wholly  unexampled,  and 
only  admissible  if  directed  in  plain  terms  by  the  testator.  The  deed  excludes  the 
possibility  of  such  a  procedure.  The  widow  is  only  to  have  the  clear  annual  proceeds 
or  income  of  the  reversion.  To  pay  her  any  part  of  the  capital,  is  directly  against  the 
terms  of  the  very  provision  on  which  she  founds. 

Then  it  is  the  reverson,  so  lif  erented,  which  is  to  be  paid  over  to  the  children  ;  hence 
the  annual  appropriation  of  large  portions  of  the  capital  to  pay  Lady  Reid's  annuity,  or 
the  widow's  liferent  provision,  is  directly  contrary  to  the  plain  words  of  the  deed.  The 
subsequent  part  of  the  deed,  which  I  tMnk  must  be  literally  carried  into  effect,  viz.  that 
the  reversion  is  to  be  separated,  on  the  death  of  the  widow,  into  three  shares,  and  then 
from  Lady  Reid's  there  are  to  be  deducted — that  is  the  term — the  whole  bygone  pay- 
ments made  to  her  for  her  annuity,  and  the  value  of  it  for  her  life,  and  the  balance  only, 
if  any,  of  the  said  third  part  or  share  paid  over  to  her,  also  demonstrates  that  the  pay- 
ments of  the  annuity  were  held  to  have  been  made  out  of  some  other  fund,  and  of 
course  the  annual  proceeds,  and  not  out  of  the  capital  which  is  to  be  so  divided  into  three 
shares ;  and  from  Lady  Rieid's  share  these  payments  are  deducted,  as  so  much  held  to 
have  been  previously  paid  by  such  deduction.  What  is  to  become  of  the  amount  so 
deducted,  is  a  question  we  need  not  consider  in  this  case.  But  the  direction  to  divide 
the  capital  into  three  shares,  and  then  to  deduct  from  Lady  Reid's  the  bygone  payments, 
demonstrates  that  the  capital  was  held  to  subsist  entire,  and  that  from  one  full  third 
of  that  undiminished  capital  the  deduction  was  actually  to  be  paid.  This  is  utterly 
inconsistent  with  the  notion,  that  the  capital  is  to  be  previously  employed  in  paying 
off  the  annuity  yearly,  as  it  becomes  due.  I  observe,  in  the  pleas  in  law,  the  pursuer 
seems  to  contend  only  for  Lady  Reid's  third  being  so  employed.  Either  view  is  inad- 
missible. 

Then  this  being  the  result  as  to  Lady  Reid's  annuity,  and  the  conclusion  of  the 
summons  being  plainly  groundless  as  to  that  annuity — the  only  one  mentioned  in  the 
deed — the  whole  case  of  course  falls ;  for  there  is  no  ground  for  the  conclusion  as  regards 
the  claim  of  D.  S.  Threshie  as  a  creditor,  except  the  proposed  construction  of  the  deed^ 
and  its  practical  application  as  to  Lady  Reid's  annuity. 

That  the  obligation  already  sustained  in  favour  of  D.  S.  Threshie  materially 
diminishes  the  provision  for  the  widow,  is  most  unfortunate,  but  inevitable. 

[1029]  Lord  Medwtn. — I  cannot  entertain  any  different  view.  Lady  Reid's  annuity 
must»  like  any  other  annuity,  be  paid  out  of  the  annual  proceeds  of  the  estate.     As 
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David  Scott  Threshie  has  established  his  right  to  be  put  on  a  footing  of  eqaality  with 
his  sister,  his  annuity  mast  be  paid  in  the  same  manner.  I  agree  with  the  view  of  the 
Lord  Ordinary  and  that  of  your  Lordship. 

LoBD  MoNOBEiFF. — It  is  to  be  regretted  that  the  testator  has  given  to  his  widow  the 
expectation  of  a  larger  annuity  than  she  can  draw,  as  matters  now  turn  out.  I  am, 
however,  very  clearly  of  opinion  with  your  Lordships. 

LoBD  CooKBUBN. — I  am  of  the  same  opinion. 

The  Court  accordingly  adhered. 


No.  181.  vm.  Dunlop  1029.    7  July  1846.     1st  Div.— Lord  Cuninghame. 

Major-General  John  Muneo,  Pursuer. — SoL-Qen,  Anderson — £.  Gordon. 

Mrs.  Catherine  Munro  or  Eoss  and  Husband,  Defenders. — 

Butherfurd — MUne, 

Salmon-Fishing — Act  1696,  c.  33 — Property — River  —  Title  to  Pursue — Jus  Tertii 
\Common  interest  of  Ovmers  of  Salmon-Fishings  in  River  does  not  extend  to  Ovmers  of 
Fishings  in  the  Sea  at  the  moutK\. — Held  (1.)  that  a  proprietor  of  salmon-fishings  in 
the  sea  had  no  title  to  complain  against  a  proprietor  of  fishings  in  a  river  which  flowed 
into  the  sea  at  a  spot  opposite  the  former's  fishings,  that  the  river  proprietor  had,  in 
violation  of  the  statute  1696,  c.  33,  thrown  a  weir  across  the  river,  without  leaving 
slaps  in  it  for  the  passage  of  salmon ;  (2.)  that  at  common  law  such  a  weir  was  not 
illegal ;  and  (3.)  that  a  party  who  had,  by  an  artificial  cut,  obtained  a  stream  of  water 
from  a  river  for  the  use  of  a  mill,  and  which  had  flowed  into  the  sea  at  a  place 
opposite  to  the  fishing  station  of  another,  could  not  be  prohibited  from  changing  its 
course  to  the  sea,  on  the  ground  that,  by  thus  taking  away  the  stream  of  fresh  water 
from  the  fishings,  the  salmon  had  forsaken  the  station,  and  the  value  of  the  fishings 
been  deteriorated. 

Sequel  of  case  reported,  ante^  Vol.  VII.  p,  358,  which  see. 

There  were  two  questions  raised  in  the  present  case,  (1.)  Whether  the  proprietor  of 
salmon -fishings  in  the  sea  is  entitled  to  object  to  illegal  operations  of  a  proprietor  of 
such  fishings,  in  a  river  which  runs  into  it?  And  (2.)  Whether  a  proprietor  who  had  a 
right  to  withdraw  water  from  a  river,  by  a  lead  which,  for  a  long  period,  carried  it  by  a 
particular  channel  to  the  sea,  was  entitled  to  alter  the  channel  of  the  lead,  and  make  the 
water  fall  into  the  sea  at  a  different  spot  % 

Major-General^ John  Munro,  the  pursuer  of  the  present  action,  was  proprietor  of 
salmon-fishings  in  the  Frith  of  Cromarty,  lying  in,  or  opposite  to,  the  estuary  of  the 
river  Alness ;  but  he  had  no  right  to  fishings  in  the  river  itself.  The  fishing  in  the 
Frith,  claimed  by  the  pursuer,  was  by  stell,  or  other  fixed  machinery. 

The  defenders,  Mrs.  Eoss,  wife  of  Hugh  Boss  Ross,  Esq.  of  Cro-  [1030]  -marty,  and 
the  said  Hugh  Eoss,  for  his  interest^  were  also  proprietors  of  salmon-fishings  by  stell  in 
the  frith ;  and  along  with  this  were  proprietors  of  fishings  in  the  river  AJness,  which 
runs  into  the  frith.  The  defenders  were  entitled  to  draw  water  from  the  river  by  a 
lead  for  the  use  of  a  meal-mill ;  and  formerly,  after  the  water  had  discharged  the  pur- 
pose for  which  it  was  diverted  from  the  river,  it  feU  into  the  frith  opposite  to  the 
pursuer's  fishings.  About  thirty  years  ago,  however,  the  situation  of  the  mill  was 
changed  to  a  spot  eastward  of  the  original  site,  and  more  directly  opposite  the  defenders' 
fishings  in  the  frith.  The  direction  of  the  lead  was  in  consequence  changed,  and  the 
water,  after  serving  its  purpose  at  the  mill,  instead  of  flowing  into  the  frith  opposite  the 
pursuer's  fishings,  did  so  opposite  the  defenders'. 

To  obtain  water  for  the  supply  of  the  lead,  a  weir  or  cauld  was  thrown  across  the 
river,  which  was  constructed  at  first  of  loose  stones.  Thereafter,  however,  this  weir 
was  removed,  and  a  solid  bulwark  erected  in  its  place.  The  pursuer  affirmed,  while  the 
defenders  denied,  that  there  were  no  proper  slaps  or  openings  in  this  bulwark  for  the 
passage  of  salmon  up  and  down  the  river. 

In  these  circumstances,  the  pursuer  raised  the  present  action  of  declarator,  molesta- 
tion, and  damages,  in  which  he  averred,  that  the  defenders  had  made  illegal  encroach- 


842  MUNRO  V,    ROSS.  vm.  IhiBlop. 

ments  upon  the  liver  Alness,  to  the  great  injury  of  the  pursuer's  fishings ;  that  it  is 
essential  to  the  existence  of  his  fishing,  that  the  greater  part  of  the  stream  should  pass 
with  the  least  possible  obstruction  in  its  natural  and  usual  channel  into  the  frith ;  that 
the  operations  of  the  defenders  entirely  prevented  this,  as  the  new  bulwark  carried  away 
a  great  deal  more  water  than  the  old  one,  or  than  the  defenders  were  entitled  to  take, 
leaving  very  little  water  in  the  river ;  that^  besides  this  mode  of  lessening  the  water, 
they  had  diverted  a  large  quantity  of  it  for  the  purposes  of  irrigating  their  fields,  and 
for  the  supply  of  a  distillery  they  had  erected  ;  that  the  weir  obstructed  the  passage  of 
salmon  in  Uie  river,  and  "  did  not  contain  a  constant  slap  or  slaps,  as  requirod  by  the 
Act  passed  in  the  year  1696,  c.  33,  for  the  protection  of  salmon-fishings  within  Scotland ; 
and  the  said  weir  was  erected,  and  is  maintained  by  the  defenders,  in  contravention  of 
the  provisions  of  the  said  Act,  and  of  the  other  Acts  on  that  behalf  made."  It  was 
averred,  that  the  operations  of  the  defenders  were  injurious  to  the  pursuer,  because,  inier 
o/to,  they  have  almost  destroyed  his  stell-fishing  in  the  frith,  in  the  mouth  of  the  river, 
by  withdrawing  the  supply  of  fresh  water,  which  induced  the  salmon  to  resort  to  the 
pursuer's  fishing  stations ;  by  preventing  their  access  to  the  upper  waters  to  spawn, 
excepting  in  time  of  flood ;  by  obstructing  the  passage  of  the  salmon  and  the  salmon 
fry  up  and  down  the  river  to  the  frith ;  and  by  throwing  large  quantities  of  the  fry 
upon  the  defender's  fields,  by  means  of  the  drains  used  for  the  purposes  of  irrigation, 
whereby  they  are  altogether  destroyed.  Therefore,  the  pursuer,  inter  cUia,  concluded, 
that  the  defenders  are  bound  to  [1031]  keep  slaps  or  opening  of  a  proper  size  in  the 
weir  or  bulwark  across  the  river,  so  as  to  admit  of  the  free  passage  of  salmon ;  and  that 
they  are  not  entitled  to  divert  the  water  of  the  river  from  its  natural  bed,  except  in  so 
far  as  they  have  right  to  withdraw  water  for  their  old  mill,  to  be  led  by  a  cut  or  drain 
to  the  fri^  opposite  to  the  pursuer's  fishing.  There  were  also  conclusions  for  interdict 
and  damages. 

Defences  having  been  given  in,  and  a  record  made  up,  the  case  was  remitted  to  the 
Issue-Clerks,  who  foamed  five  issues  in  regard  to  the  points  at  issue.  The  Lord  Ordinary 
made  avizandum  to  the  Court  with  these.  Those  objected  to  by  the  defenders  were  the 
fourth  and  fifth,  and  were  in  the  following  terms : — 

"  4.  Whether  the  defenders  have  right  to  a  weir  or  intake  in  the  bed  of  the  said 
river  Alness,  with  proper  and  sufficient  slaps  or  openings  for  the  passage  of  fish,  at  the 
place  situated  145  feet  or  thereby  on  the  west  bank,  and  250  feet  or  thereby  on  the 
east  bank  of  the  said  river,  below  the  present  weir  or  intake — and,  Whether  the 
defenders,  or  their  predecessors  and  authors,  have,  within  the  last  40  years,  wrongfully 
erected,  or  caused  to  be  erected,  a  wear  or  intake  higher  up  the  said  river,  without  such 
proper  and  sufficient  slaps  or  openings  as  aforesaid — to  the  loss,  injury,  and  damage  of 
the  pursuer's  fishings  ? 

"Or, 

"  Whether  the  pursuer,  or  his  predecessors  or  authors,  have,  by  themselves,  factors, 
or  agents  duly  authorised,  acquiesced  in  the  erection  of  such  weir  ? 

"  5.  Whether  the  defenders,  having  right  by  immemorial  usage  to  withdraw  a  certain 
portion  of  the  water  of  the  river  Alness  at  what  ia  called  the  Old  Weir  or  Intake,  con- 
ducted the  said  water  by  a  mill-lead  to  their  mill,  and  thereafter  discharged  it  into  the 
Frith  of  Cromarty,  opposite  or  nearly  opposite  to  the  pursuer's  fishing  station,  at  the 
Bulkcaim  in  said  frith ;  and  whether  the  defenders  have,  within  the  last  40  years, 
wrongfully  caused  the  water  withdrawn  by  them  from  said  river  to  be  discharged  into 
the  said  frith  300  yards  or  thereby  further  away  from,  and  to  the  east  of  the  pursuer's 
fishings — to  the  loss,  ixy  ury,  and  damage  of  the  pursuer's  fishings  ? " 

On  the  relevancy  of  these  issues,  minutes  of  debate  were  ordered 
Pleaded  for  the  pursuer; — 1.  At  common  law,  the  pursuer  is  entitled  to  the  issues, 
because,  even  supposing  that  he  could  not  object  to  any  mode  of  fishing  adopted  by  the 
defenders,  they  are  not  entitled  to  carry  on  operations  which  are  not  necessary  for,  or 
even  connected  with,  the  right  of  fishing  in  the  river,  the  effect  of  which  is  materially 
to  injure  the  pursuer's  fishings  at  the  mouth  of  the  river.  There  are  limitations  on  the 
rights  of  property,  founded  on  the  equitable  principle,  that  a  party  is  not  entitled  to  use 
his  property  to  the  injury  of  his  neighbour.  This  principle  was  given  effect  to  in  a 
case  where  a  brick-kiln  was  complained  of,  p.082]  as  injuring  the  trees  and  grass  of  the 
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puiBuer's  garden.^  The  same  principle  is  recogDised  in  England ;  ^  and  it  is  peculiarly 
applicable  to  the  circumstances  of  this  case.  With  regard  to  property  in  salmon-fishings, 
it  has  been  found  that  the  proprietor  of  fishings  in  a  river  had  a  right  to  object  to 
obstructions  in  the  sea  which  prevented  the  fish  entering  the  river,'  and  that  an  inferior 
heritor  of  salmon-fishings  in  the  Leven  might  prosecute  a  superior  heritor,  who  had  a 
right  of  salmon-fishing,  for  obstructing  the  passage  of  the  fish  after  they  had  passed  his 
(the  lower  heritor's)  fishings.^  In  the  case  of  the  Don  fishings,  it  was  again  settled, 
that  if  the  heritor  of  a  river  fishing  can  show  that  his  interests  are  affected  by  the  illegal 
acts  of  parties  in  the  sea,  not  done  in  the  proper  exercise  of  the  rights  of  salmon-fishing, 
he  will  be  entitled  to  prevent  the  continuance  of  such  operations ;  and  this,  notwith- 
standing that  the  sea-proprietors  were  assoilzied,  '*  in  respect  the  stake-nets  and  machinery 
complained  of  are  confessedly  erected  and  placed  in  the  sea,  and  not  in  any  river  or 
estuary/'  This  was  on  the  merits ;  but  the  title  of  the  river  proprietor  to  object  to 
operations  in  the  sea,  not  properly  conducted,  was  sustained.^  On  the  authority  of  these 
cases,  the  pursuer  maintains,  that  if  he  can  show  that  his  right  of  salmon-fishing  in  the 
frith,  at  the  mouth  of  the  river,  is  injured  by  the  weir,  he  is  entitled  to  redress.  All 
the  fishing  proprietors  in  the  sea  and  in  the  river  have  a  community  of  interests,  and  no 
one  can  do  any  operation  injurious  to  the  others.     This  is  the  rule  of  the  common  law.® 

2.  The  weir  is  further  illegal,  as  being  in  violation  of  the  Statute  1696,  c.  33,  which 
prohibits  mill-dam  dykes,  unless  there  be  a  slap  in  the  middle  of  them.  Although  the 
statute  enacts  that  "  there  be  a  slap,  except  in  such  rivers  where  cruives  are  settled  " 
the  provision  in  regard  to  slaps  in  the  dykes  is  still  applicable  to  the  present  case,  not- 
withstanding the  existence  of  cruives  in  the  Alness — a  point  settled  with  regard  to  fish- 
ings in  the  Don.^ 

3.  In  regard  to  the  fifth  issue,  the  same  grounds  on  which  the  erection  of  the  weir 
is  illegal,  may  be  founded  on,  as  showing  the  illegality  of  the  change  in  the  direction  of 
the  lead.     This  creates  injury  to  the  pursuer's  fishings,  by  taking  away  the  fresh  water 
which  attracted  the  salmon. 

Pleaded  for  the  defenders ; — 

1.  The  plea  founded  by  the  pursuer  on  the  common  law  is  incompetent,  as  the  sole 
ground  on  which  the  action  is  laid  is  the  statute. 

[1033]  2.  This  plea  is  moreover  unfounded,  inasmuch  as  the  allied  injury  sustained 
is  of  a  remote  and  speculative  character ;  and,  in  regard  to  such  a  case,  the  Court  have 
never  interfered  to  restrict  a  party  in  the  use  of  his  property.  Even  though  the  weir 
were  productive  of  injury  to  the  pursuer,  it  could  not  be  interfered  with,  unless  it 
could  also  be  shown  to  be  illegal,  to  make  out  which,  there  is  something  more  neces- 
sary than  mere  ii^ury  to  a  neighbour.'  No  illegality  at  common  law  has  been  here 
shown,  as  there  is  no  common  law  to  regulate  the  form  and  position  of  weirs  in  rivers. 

3.  As  to  the  statute,  it  is  the  clear  principle  of  all  the  decisions,  that  no  one  shall  be 
entitled  to  interfere  with  the  operations  of  proprietors  of  fishings  in  a  river,  except  other 
proprietors  in  the  same  river.  This  has  been  decided  in  relation  to  the  Gruive  Acts, 
which  it  is  not  competent,  cuivis  e  populo,  to  enforce ;  ^  and  it  is  the  same  principle  that 
ought  to  be  applied  to  this  Act  1696,  c.  33.  There  is  a  community  of  interest  among 
the  river  proprietors  themselves,  but  none  between  them  and  the  proprietors  of  fishings 
in  the  sea.  All  the  cases  show  that  the  one  class  cannot  interfere  with  the  other  *  and 
the  case  of  the  Don  fishings  does  not  sanction  the  doctrine  deduced  from  it  There  is 
nothing  but  an  obiter  dictum,  to  the  effect  that  river  proprietors  had  a  title  to  object  to 

1  Ralston  v.  Pettigrew,  July  29,  1768,  (M.  12,808). 

«  Vaughan  v.  Manlove,  (3  Bing.  N.P.C.  468). 

'  Balf.  Practicks,  p.  645. 

*  Colquhoun  v.  Duke  of  Montrose,  July  4,  1804,  (M.  14,283). 

6  Eintore  v.  Forbes,  May  31, 1826,  (4  S.  and  D.  641). 

« Buchanan's  Reports,  p.  299;   Baillie  &  McDonnell  v.  Salton,  Nov.   16    1821 
(Hume,  p.  623).  '  * 

"^  Leys,  Mason,  &  Co.  v.  Forbes,  July  9, 1831-9,  (S.  &  D.  933) :  September  7  1831 
(6W.S.  386.) 

s  M'Kenzie  v.  OUchrist,  Jan.  20,  1829,  (7  S.  &  D.  297). 

^  Chisholm  v.  Eraser,  June  17, 1801,  (M.  App.  II. — Salmon-Fishings,  No.  1) ;  Fiaser 
V.  Heritors  of  Ness,  1765,  (not  reported). 
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operations,  injurious  to  tbem«  carried  on  by  the  sea-proprietors,  while  the  decision  itself 
settles  the  contrary. 

4.  As  there  are  cruives  in  the  river  Alness,  the  provisions  of  the  Act  1696,  in  regard 
to  slaps  in  mill-dam  dykes,  are  inapplicable  to  it,  this  being  an  exception  declared  in  the 
statute  itself. 

5.  With  regard  to  the  fifth  issue,  it  is  clearly  incompetent,  for  there  is  no  law  either 
statutory  or  common,  which  prohibits  a  proprietor  from  changing  the  place  where  a 
rivulet  falls  into  the  sea  out  of  his  own  lands.  If  this  be  true  of  a  rivulet  flowing  into 
the  sea  by  a  natural  channel,  much  more  must  it  be  so  of  a  mill-lead,  which  flows  through 
the  defender's  lands  by  an  artificial  cut.  There  is  here  wanting  any  element  of  ill^^ty 
to  justify  any  restriction  of  the  defender's  exercise  of  the  rights  of  property. 

Lord  President. — The  question  before  us  is,  Whether  the  4th  and  5th  issues  pro 
posed  by  the  pursuer  are  competent?  The  pursuer's  summons,  as  amended,  seems  to 
me  to  be  founded  on  the  statute  1696,  and  not  upon  common  law;  nor  do  I  see  any 
principles  of  common  law  applicable  to  the  case  stated  by  him.  Now,  if  these  two 
issues  were  to  be  granted,  I  think  the  Act  of  Parliament  passed  in  1696  must  go  into 
the  issues,  as  the  pursuer's  summons,  in  regard  to  the  matters  to  which  these  issues 
apply,  is  expressly  laid  on  that  statute.  But  the  preliminary  question  is.  Whether  there 
are  good  grounds  for  allowing  the  4th  issue  ?  And,  after  due  consideration,  I  have  come 
to  be  of  opinion  that  no  such  issue  is  competent.  [1034]  The  fishing  of  the  pursuer  is 
a  fishing  in  the  sea ;  but  he  says  that,  by  the  erection  and  substitution  of  the  new  weir 
for  the  original  old  weir — that  by  the  use  of  large  and  solid  blocks  of  stone  in  the  erec- 
tion of  the  new  weir,  instead  of  the  loose  and  open  construction  of  the  old  one — the 
nature  of  that  structure  has  been  altered,  and  that  the  passage  of  the  salmon  up  the 
stream,  and  of  their  fry  down  the  stream,  has  been  prevented,  and  that  the  pursuer  is 
entitled  to  have  this  nuisance  abated.  In  the  Tay  case,  which  I  have  carefully  con- 
sidered, it  was  held,  that  in  that  river,  and  in  its  estuary,  properly  so  called,  the  whole 
of  the  heritors  had  a  common  interest,  and  that  no  erection  could  be  made  and  main- 
tained by  one  of  the  heritors  which  was  hurtful  to  the  other  heritors.  But  the  question 
then  arose,  and  it  was  a  very  difficult  one.  What  is  the  Tay,  and  how  far  does  it  extend? 
This  point  arose  at  a  late  period  of  the  discussion.  A  charter  had  been  granted  to  the 
head  of  the  Gray  family,  conferring  the  right  to  the  salmon-fishing  down  to  the  bar  of 
the  Tay,  and  pointing  out  that  the  Tay  extended  to  the  Drumley  Sands.  That  decision 
just  settled,  that  whatever  were  the  limits  of  the  Tay,  these  should  be  the  limits  of  the 
rights  of  parties. 

Then  came  another  question  relative  to  sea-fishing.  It  is  a  case  not  noticed  in  these 
papers.  It  was  a  sea-fishing  in  the  North  Esk;  and  the  decision  found  that  none  of  the 
proprietors  of  sea-fishing  had  a  right  to  place  their  apparatus  on  any  part  of  the  sands 
adjoining  to  the  mouth  of  the  river  Esk ;  and  the  stake-nets  were  withdrawn,  so  that 
that  was  another  distinction  recognised  between  a  fishing  in  a  river  and  in  the  sea. 
Then  came  the  case  of  the  Don  proprietors.^  The  heritors  of  the  Don  called  the  pro- 
prietors of  sea-fishing  in  an  action  to  have  their  apparatus  interdicted,  as  interfering  with 
the  fishings  in  the  Don.  Some  of  the  parties  applying  for  the  interdict  were  far  up  the 
river.  After  the  most  thorough  investigation,  we  were  decidedly  of  opinion,  that  the 
proprietors  of  sea-fishings  were  quite  distinct  from  the  proprietors  of  river-fishings ;  and 
that  they  could  not  be  touched  by  any  of  the  statutes  applicable  to  river^fishings.  The 
whole  of  the  old  statutes  were  thoroughly  examined,  and  the  distinction  was  marked  as 
to  their  application  to  the  two  kind  of  fishings.  I  must  therefore  own,  when  I  look  to 
the  course  of  these  decisions,  I  cannot  find  the  recognition  of  any  right  in  proprietors  of 
searfishings  to  interfere  with  the  management  or  proceedings  of  heritors  in  a  river. 
Their  right  is  certainly  admitted,  when  the  thing  complained  of  is  in  the  mouth  of  the 
river.  But  it  is  altogether  different  when  they  come  forward  to  complain  against  parties 
in  a  higher  part  of  the  river,  doing  things  injurious  to  the  lower  heritors.  There  are 
not  grounds  in  law  for  any  issue  of  this  description.  I  cannot  find  that  the  proprietors 
of  fiahings  in  the  sea  are  entitled  to  the  rights  of  the  proprietors  in  the  rivers  of  Scotland. 
There  is  a  different  code  of  law  applicable  in  the  one  case  and  in  the  other.  That  is 
the  difficulty  I  have  as  to  the  fourth  issue.     The  third  issue  seems  to  embrace  all  the 

1  Kintore  v.  Forbes,  May  31,  1826,  (4  S.  &  D.  141). 
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matter  contained  in  the  fifth  issue,  in  which,  as  it  seems  to  me,  the  pursuer  has  a  title 
to  insist. 

Lord  Mackenzie. — I  am  of  the  same  opinion.     I  am  not  satisfied  with  the  point  at 

all,  that,  when  an  estate  is  hounded  hy  a  river,  the  proprietor  has  no  interest  in  the 

river.     That,  however,  is  not  under  the  issue  put     The  question  is  as  to  the  fishings. 

"With  regard  to  these,  it  is  first  said  that  the  pursuer  is  [1036]  entitled  to  the  issue  at 

common  law.     There  is  no  right  whatever  at  common  law.     There  is  no  right  to  prevent 

a  party  doing  what  is  not  prohihited  hy  the  statute.     I  cannot,  therefore,  see  that  this 

argument  can  he  supported.     This  party  has  no  right  at  all  in  the  river.     His  fishing 

is  in  the  sea.     Now,  can  you  say  that,  at  common  law,  a  party  is  not  entitled  to  set  up 

a  cruive  1    I  think  there  is  an  unlimited  right  at  common  law.     Then,  as  to  the  statute, 

the  pursuer  has  no  title  to  sue,  for  he  has  no  right  of  salmon-fishing  in  the  river  at  all. 

He  has  a  right  which  in  the  river  would  he  illegal.     That  was  fixed  hy  the  decisions 

referred  to.     He  cannot  act,  in  the  mouth  of  the  river,  in  the  way  he  now  does.     He 

has  stell-fishing — the  most  illegal  kind  of  fishing  in  a  river.     It  must,  therefore,  he  held 

in  the  sea,  clear  of  the  river ;  and  yet  he  seeks  to  enforce  these  statutes  in  the  river. 

None  of  the  cases  extend  to  that.     We  know  of  cases — for  the  statutes  were  passed  on 

grounds  of  puhlic  expediency — where  it  was  held,  that  a  party,  either  ahove  or  helow 

the  ohstruction,  may  plead  these  statutes,  and  enforce  them.     Any  one  in  the  river,  in 

shorty  catching  another  acting  illegally  may  interdict  him.     That  has  heen  held ;  hut  it 

has  never  gone  heyond  that.     One  who  has  fishings  merely  in  the  sea  has  not  heen  held 

entitled  to  the  same  right  as  regards  illegal  acts  in  the  river.     It  is  said,  however,  that 

fishings  in  the  sea  have  heen  put  down  hy  those  who  had  fishings  in  the  river,     I  agree 

with  your  Lordship,  that  that  cannot  he  supported.     It  may  he  true,  that  fishings  in 

the  river  may  he  a£fected  hy  fishings  in  the  sea ;  hut  that  is  not  sufficiently  certain  or 

sufficiently  estahlished,  to  warrant  the  interference  of  the  river  proprietors  with  those 

of  the  sea.     In  the  case  of  North  £sk,  it  was  proved  that  the  stake-nets  were  so  placed, 

that  the  water  of  the  river  flowed  through  them ;  and  the  Court  held,  that  that  was 

contrary  to  the  prohihition  against  nets  in  the  sands  and  shoals  of  rivers,  where  the 

tide  ehhs  and  flows.     At  the  place  complained  of,  the  tide  flowed  over  it.     But  that  has 

no  reference  to  a  fishing  in  the  clear  sea.     The  statutes  do  not  apply  to  it.     It  does  not 

interfere  with  the  fishings  in  the  river ;  and  I  therefore  hold  that  the  mere  sea-fisher 

has  no  title  to  sue. 

There  is,  however,  one  argument  used  hy  the  defenders,  which  I  do  not  adopt,  that 
the  statute  is  only  applicable  where  the  river  has  not  cruives  settled.  It  never  meant 
to  say  that,  if  there  was  a  cruive  in  any  part  of  the  river,  the  whole  benefit  of  the 
statute  would  be  lost  for  that  river.  I  cannot  conceive  that  the  existence  of  a  cruive 
would  put  a  river  out  from  the  protection  of  the  law.  This  would  be  giving  the  Crown 
the  old  dispensing  power  over  Acts  of  Parliament     I  therefore  reject  that  argument. 

Then,  as  to  the  question  about  taking  away  the  water  of  the  lead,  I  agree  there  also. 
I  do  not  see  how,  as  a  mere  holder  of  salmon-fishings  in  the  sea,  the  pursuer  has  a  right 
to  interfere  in  the  defender's  taking  away  a  little  more  water.  I  cannot  see  what  is  his 
interest  there.  If  he  had  the  property  of  the  river  in  any  one  mode,  that  would  he 
different  His  case  proceeds  upon  a  theory,  that  by  the  water  flowing  into  the  frith  at 
a  particular  place,  that  would  change  the  locale  of  the  salmon.  That  is  too  speculative 
for  me.  This  is  a  new  sort  of  servitude — a  mere  theory  or  imagination ;  and  I  cannot 
give  a  right  of  interfering  with  the  mill  on  that  ground. 

Lord  Jeffrey. — I,  on  the  whole,  concur  with  the  views  expressed  by  your  Lord- 
ships, but  with  a  little  hesitation  as  to  allowing  an  issue  as  to  the  alleged  statutory 
illegaJity  of  the  structure  complained  of  by  the  pursuer.  There  is  no  plea  [1036]  on 
the  record  as  to  a  right  to  interdict  at  common  law ;  and  that  alone  must  be  conclusive. 
But^  from  the  whole  course  of  the  decisions,  I  think  it  is  apparent  that  no  title  has  ever 
been  recognised  on  the  part  of  a  proprietor  of  sea-fishings,  to  complain  of  the  doings  of 
any  proprietor  in  the  higher  parts  of  the  river,  merely  on  the  ground  that  his  sea-fishings 
were  or  might  be  injured  by  them ;  and  therefore  I  must  hold,  that  even  if  it  had  been 
competently  stated  on  the  record,  the  right  of  interference,  as  at  common  law,  must 
have  been  rejected  as  untenable. 

I  have  also  a  more  decided  view  of  the  incompetency  of  the  last  issue  proposed,  than 
Lord  Mackenzie  has.  There  is  no  doubt  that  the  act  of  cutting  a  new  way  for  a  stream 
to  the  sea,  through  a  man's  own  grounds,  is  one  for  interfering  with  whidi,  very  strong 


846  MUNRO  V.   ROSS.  vm.  Badop. 

leasons  indeed  would  be  required  before  a  Court  would  be  induced  to  meddle  with  it 
Even  if  it  had  been  a  natural  stream  which  had  run  immemorially  in  one  channel,  I 
should  have  held  that  the  owner  of  the  lands  which  it  divided,  had  a  full  right  to  alter 
the  channel  at  his  pleasure,  for  purposes  either  of  irrigation  or  amenity,  and  conduct  it 
to  the  sea  at  any  point  of  his  property  he  saw  fit ;  and  that  no  one,  without  an  express 
written  title,  could  prevent  such  an  alteration.  But  the  present  case  is  much  stronger ; 
for  it  appears  that  the  defender,  or  his  authors,  actually  made  this  water-course,  opere 
manufaeiOy  for  their  own  pleasure  or  convenience  many  years  ago ;  and  the  question 
truly  is,  whether  he  shall  be  obliged  to  keep  up  this  artificial  cut  in  all  time  coming, 
merely  because,  for  forty  years,  one  of  his  neighbours  had  derived  some  accidental  or 
resulting  benefit  from  its  vicinity  f  I  remember  a  case  which  came  before  me  in  the 
Outei^House,  of  Sir  O.  O.  Suttie's,  where,  in  the  course  of  working  a  large  colliery,  he 
had  for  many  years  pumped  out  a  large  quantity  of  water,  in  such  a  way  as  to  add 
materially  to  the  siase  of  a  little  burn  in  the  neighbourhood,  which  the  tenant  of  an 
adjoining  farm  had  occasionally  used  to  work  his  thrashing-milL  At  last  the  coal  was 
wrought  out,  and  the  water  to  be  pumped  ceased,  upon  which  the  tenant  insisted  that 
it  should  be  resumed  for  his  benefit,  as  he  had  been  led  to  rely  on  its  continuance  when 
he  entered  to  the  farm.  I  had  no  great  difficulty  in  rejecting  this  claim,  though,  as  the 
tenant's  landlord  was  also  the  owner  of  the  colliery,  there  was  more  plausibility  in  it 
than  can  be  pretended  by  the  present  pursuer,  who  stands  in  no  other  relation  to  the 
defender  than  as  occupying  some  sea-fishings  in  his  vicinity. 

The  notion,  indeed,  that  every  use  or  disposition  of  a  man's  property,  from  the  con- 
tinuance of  which  any  incidental  advantage  may  arise  to  a  neighbour,  should  therefore 
entitle  that  neighbour  to  insist  on  its  being  perpetuated,  and  justify  him  in  interdicting 
the  owner  from  turning  it  to  any  other  use,  however  legal  in  itself,  or  however  much 
for  his  benefit,  appears  to  me  too  extravagant  to  be  sincerely  dealt  with  in  argument. 
There  are  limits,  perhaps,  to  a  man's  right  to  use  his  own  property  for  his  own  profit 
and  advantage,  arising  solely  from  a  regard  to  the  property  of  neighbours.  But  it  comes 
very  near  to  the  character  of  an  absolute  right ;  and  I  am  not  sure  that  there  are  any 
clear  cases  in  which  such  a  limitation  can  be  enforced,  except  where  the  interdicted  use 
is  one  which  appears  to  originate  in  mere  spite  and  wantonness,  or  amounts  to  some- 
thing of  the  nature  of  nuisance.  I  think  that  case  of  the  brick-kiln  fell  substantially 
under  one  or  other  of  these  categories. 

It  is,  at  all  events,  quite  certain  that  a  person  may  do  many  things  with  his  pro- 
P.037]  -perty  which  are  most  seriously  detrimental  to  his  neighbour.  We  know  that  a 
proprietor,  where  there  is  no  sermitts  luminumf  may  build  so  close  to  his  neighbour's 
house,  as  entirely  to  darken  his  windows ;  and  I  remember  a  case  relative  to  properly 
near  the  Dean  Bridge,  where  a  party,  merely  to  protect  the  privacy  of  his  garden,  was 
found  entitled  to  put  up  a  large  board,  within  eighteen  inches  of  a  window,  which  had 
been  struck  out  in  the  neighbouring  property.  These  things  show  that  the  owner  is 
entitled  to  use  his  right,  if  the  act  done  is  conducive  to  his  advantage.  But,  in  the 
present  case,  I  have  less  scruple  in  rejecting  the  claim  of  the  pursuer,  because  there 
cannot  be  stated,  or  even  imagined,  I  ^ink,  an  interest  more  shadowy,  or  even  absurd, 
than  that  on  which  he  alleges  the  defender  is  proceeding.  It  is  actually  affirmed,  that 
the  party  complained  of  is  so  blind  to  his  own  interest,  that  he  has  put  up  something 
that  wiU  not  only  destroy  all  the  fish  in  the  upper  part  of  the  river,  which  belongs 
entirely  to  himself,  but  keep  the  salmon  from  resorting  at  all  to  the  river,  and  so  destroy 
his  whole  fishing,  even  at  or  below  the  dauL 

The  terms  of  the  statute,  however,  do  appear  to  me  to  raise  a  point  on  which  there 
is  more  room  for  hesitation ;  considering  that  any  actual,  or  alleged  interest^  may  seem 
to  afford  a  sufficient  title  to  complain  of  what  is  contrary  to  public  law.  And  though 
it  is  quite  true  that^  in  all  the  decided  cases,  the  right  so  to  complain  was  only  allowed 
to  parties  who  had  right  to  fishings  tinthin  a  river,  it  really  is  not  easy  to  see  why  the 
same  right  should  not  be  extended  to  those  who  fish  at  its  mouth,  though  extra  fauees 
terrcBf  and  actually  in  the  adjoining  sea.  They  are  still  truly  sharers  in  the  river  fishery, 
and  not  possessors  of  a  separate  and  independent  right  For  I  take  it  to  be  quite  certain 
that  there  can  be  no  salmon-fishery  altogether  apart  and  away  from  an  influx  of  fresh 
water.  All  salmon,  in  fact^  are  indigenous  to  rivers,  and  those  which  a  person  takes  in 
the  adjoining  sea,  are  consequently  to  be  considered  as  only  part  and  parcel  of  those 
which  belong  to  the  river.     When  they  once  enter  the  streanii  it  is  settled,  that  all  the 
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proprietoTB  there  have  an  interest,  and  consequently  a  rights  to  see  that  their  passage, 
either  up  or  down,  shall  not  be  illegally  obstructed.  But  the  interest  of  the  sea-fishers 
at  its  mouth  seems  to  be  nearly  identical.  It  is  a  mere  enlargement,  or  physical 
extension  of  the  general  right  to  the  salmon  belonging  to  that  river;  for,  strictly 
speaking,  there  neither  is,  nor  can  be,  any  salmon-fishing  in  the  open  sea.  I  take  it  to 
be  a  certain  fact,  in  the  natural  history  of  this  fish,  that  they  can  never  be  caught  at  a 
distance  from  fresh  water.  You  must,  therefore,  in  every  case,  have  a  run  of  fresh 
water,  either  actually  within  your  limits,  or  at  hand ;  since,  till  they  begin  to  resort  to 
the  rivers,  they  do  not  come  near  enough  to  the  shore,  nor  into  sufiiciently  shallow  water 
to  be  taken ;  so  that  persons  having  right  to  fish  close  to  the  mouth  of  a  river,  seem  to 
have  a  right  indistinguishable  from,  and  parallel  to  that  of  those  within  it. 

Upon  these  grounds,  I  have  had  doubts  as  to  this  branch  of  the  case ;  but,  upon 
reflection,  I  have  come  to  be  satisfied  that  they  ought  not  to  govern  our  decision,  and 
that  upon  this  point  also  I  may  safely  concur  with  your  Lordships,  and  I  do  it  upon 
this  pUun  ground :  The  sea-fishers,  though  really  taking  only  a  part  of  the  river  salmon, 
and  substantially  forming  a  part  of  the  body  to  which  they  belong,  are  yet  exempted 
by  law  from  those  limitations  in  the  exercise  of  this  right,  to  which  those  within  the 
river  are  subject,  and  can  have  no  right,  therefore,  to  enforce  against  them  restrictions 
and  observances  from  which  they  themselves  are  [1038]  free.  This  consideration  seems 
to  me  conclusive ;  and,  though  there  is  something  anomalous  in  the  distinctions  that 
have  been  taken,  I  am  now  pretty  clearly  of  opinion  that,  not  only  on  the  authorities, 
but  on  the  justice  and  equity  of  the  case,  the  sea-fishers  shall  be  found  to  have  no  title 
to  interfere  with  those  within  the  river  for  alleged  offences,  either  under  the  statute  or 
at  common  law. 

In  concluding,  I  may  mention  that  I  agree  with  Lord  Mackenzie  as  to  the  untenable 
character  of  that  part  of  the  defenders'  argument,  which  maintains,  that  because  there 
are  cruives  in  the  river,  every  part  of  it  is  put  beyond  the  operation  of  all  statute. 
Suppose  that  there  had  been  a  cruive  twenty  miles  up,  would  any  fisher  at  the  river's 
mouth  be  entitled  to  erect  a  dam  there,  and  thus  annihilate  the  whole  upper  fishings  ? 
Could  he  thus  destroy  the  very  cruive-fishing,  from  the  existence  of  which  he  derived 
this  power  of  destrnction  ?  The  notion  is  palpably  absurd,  and,  I  think,  should  ever  be 
judicially  reprobated  and  denounced.  The  meaning  of  the  statute  I  take  clearly  to  be, 
that  where  any  proprietor  has  a  cruive,  he  may  also  have  a  dam-dyke  adjoining  to,  or 
connected  with  it,  without  observing  the  statutory  injunctions. 

Lord  President. — In  that  great  contest  of  the  Don  fishing  proprietors,  it  was  never 
once  dreamed  of  that  the  existence  of  the  cruive  destroyed  the  action. 

Lord  Fullerton  absent. 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  the  pursuer  has 
no  title  to  insist  upon  the  proposed  fourth  and  fifth  issues,  and  therefore  disallow  said 
issues." 

[As  regards  case  referred  to  by  Lord  Jeffrey,  p.  1036,  supra,  cf.  Lord  Blantyre  v. 

Dum,  10  D.  532.] 


No.  182.  Vlil.  Dxmlop  1038.    7  July  1846.    let  Div.— Lord  Cuninghame. 

William  Wallace,  Pursuer. — SoL-Oen.  Anderson — Horn, 

Bitchie's  Trustees,  Defenders. — Marshall — Mure, 

Mrs.  Catharine  Bitghie,  Defender. — Mure, 

[Succession — Heir  and  Executor — Incidence  of  Debt] — Husband  and  Wife — Marriage 
Contract — Provision — Tn^ — Special  Legacy, — ^A  party  executed  a  trust-deed  and 
settlement,  whereby  he  conveyed  his  whole  estates  to  trustees,  with  directions  to  con- 
vert them  all  into  money,  with  the  exception  of  two  heritable  properties ;  to  pay 
legacies  out  of  the  general  proceeds  to  a  large  amount ;  and  to  pay  the  rents  of  the 
properties  directed  not  to  be  sold  to  the  truster's  nephew  during  his  life,  and  convey 
the  fee  to  his  issue.     Subsequently  the  truster  married,  and  by  contract  of  marriage 
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proyided  his  wife  in  an  annuiby  of  L.800,  secured  over  one  of  the  estates  directed  not 
to  be  sold ;  by  a  subsequent  deed  he  incieased'the  annuity  to  L.1500 ;  but  he  did  not 
give  heritable  security  for  the  additional  L.700,  or  indicate  expressly  from  what  fund 
it  was  to  be  paid ; — Held  that  the  annuity  formed  a  burden  on  the  heritable  property 
alone,  and  that  no  part  of  it  could  be  claimed  from  the  general  trust-funds  to  the 
prejudice  of  the  general  legatees,  on  the  ground  that  such  appeared  from  the  whole 
deeds  to  be  the  intention  of  the  truster,  and  from  the  rule  of  law  that  rights  having  a 
tracivm  frtturi  temporis  form  burdens  on  the  heritage  alone. 

The  question  in  this  case  related  to  the  right  of  relief  from  an  annuity  settled  by 
Henry  Bitchie  of  Busbie  upon  his  wife,  as  between  [1039]  the  pursuer,  the  liferenter 
of  Mr.  Ritchie's  heritage  on  the  one  hand,  and  his  general  legatees  on  the  other. 

On  the  23d  May  1828,  during  the  life  of  Mr.  Ritchie's  first  wife,  he  executed  a 
trust-disposition  and  settlement,  whereby  he  conveyed  to  the  defenders,  Sir  David 
Hunter  Blair  and  others,  as  trustees,  his  whole  property,  heritable  and  moveable.  The 
property  consisted  of  three  heritable  estates — Busbie,  Cloncaird,  and  Craigton,  besides 
other  heritable  and  moveable  property  to  a  considerable  amount 

Power  was  given  to  the  trustees,  to  sell  and  dispose  of  all  the  heritable  property, 
(with  the  exception  of  the  two  estates  of  Busbie  and  Cloncaird,)  "as  soon  after  my 
death  as  appears  to  them  to  be  advisable."  The  two  excepted  estates  were  made  the 
subject  of  special  conveyance.  The  first  purpose  of  the  trust  was  for  the  payment  of 
debts,  and  the  expense  of  management,  the  implementing  and  performing  all  obligations 
incumbent  on  the  truster,  and  the  payment  of  legacies.  The  second  purpose  was  to  pay 
the  rents  of  Busbie  and  Cloncaird  to  his  wife,  Mrs.  Elizabeth  Eitchie,  during  her  Ufe- 
time,  in  the  event  of  her  survivance ;  and  to  deliver  over  to  her  the  household  furniture, 
&c  The  fourth  purpose  was  thus  expressed : — "  In  the  fourth  place,  to  make  payment 
to  the  said  Mrs.  E.  Eitchie,  at  the  first  term  of  Whitsunday  or  Martinmas  that  may 
occur  twelve  months  after  my  death,  with  interest  from  the  day  of  my  death  till  pay- 
ment^ of  the  sum  of  L. 22,000  sterling,  for  her  own  use  and  behoof,  and  to  be  at  her 
absolute  disposal,  being  the  fortune  to  which  she  has  succeeded  under  the  settlements  of 
her  uncle.  Sir  Andrew  Cathcart,  and  her  brother  William  Cathcart^  and  which  she  has 
disposed  of  by  a  trust-deed  and  settlement  executed  by  her  with  my  consent"  '*  And 
declaring  further,  that  the  foresaid  provisions  in  favour  of  the  said  Mrs.  K  Ritchie  shall 
be  accepted  of  by  her  in  lieu  of  the  provisions  settled  upon  her  by  our  contract  of 
maniage,  or  by  any  subeequent  deed  of  settlement"  The  trustees  were,  in  the  fifth 
place,  directed  to  make  payment  at  the  first  term,  twelve  months  after  the  truster's 
death,  to  each  of  his  six  sisters  therein  named,  who  might  be  alive  at  his  death,  of  the 
sum  of  L.1500,  with  interest  thereof  from  that  date.  In  the  sixth  place,  they  were  to 
pay  two  annuities  of  L.35  and  L.20  to  two  of  the  truster's  servants.  In  the  seventh 
place,  to  divide  the  free  residue,  whether  arising  from  moveable  estate  or  the  proceeds 
of  the  sale  of  heritage,  (except  Busbie  and  Cloncaird,)  among  his  nephews  and  nieces. 

The  disposal  of  the  estates  of  Busbie  and  Cloncaird  formed  the  eighth  purpose  of  the 
trusty  and  which  was  thus  expressed : — "  In  the  last  place,  after  the  death  of  the  said 
Mr&  Elizabeth  Ritchie,  my  said  trustees  shall  continue  their  trust-management  of  the 
said  estates  of  Busbie  and  Cloncaird,  and  shall  pay  over  the  clear  annual  proceeds  thereof 
to  my  nephew  Hugh  Ritchie  Wallace,  eldest  son  of  the  deceased  Hugh  Wallace,  Esq., 
late  of  the  Island  of  Jamaica,  and  MLrs.  Francis  Ritchie,  during  all  the  p.040]  days  of 
his  life,  and  in  the  event  of  the  said  Hugh  Ritchie  Wallace  being  married  to  a  woman 
who  is  a  British-bom  subject^  and  of  his  having  heirs-male  by  her,  then  and  in  that  case 
my  said  trustees,  and  the  acceptor  or  survivor  of  them,  and  the  person  or  persona  to  be 
assumed  as  aforesaid,  are  hereby  directed  and  required,  upon  the  death  of  the  said  Hugh 
Ritchie  Wallace,  and  of  his  said  heir-male  attaining  majority,  to  denude  themselves  of 
the  said  trust,  and  to  dispone  and  convey  my  said  estates  of  Busbie  and  Cloncaird  under 
settlements  of  strict  entail,  to  and  in  favour  of  his  said  heirs-male  in  their  order  of  primo- 
geniture ;  whom  failing,"  &c 

There  was  a  general  declaration  at  the  dose  of  these  purposes,  that  "  in  the  event  of 
there  being  any  children  bom  of  the  truster^s  then  present  marriage,  the  whole  of  the 
foresaid  legacies  (with  the  exception  of  the  provisions  to  his  wife  and  the  annuities  to 
the  servants)  should  be  cancelled;"  "and  in  that  event  my  said  trustees  are  hereby 
directed  and  ordained  to  convey,  after  the  death  of  the  said  Mrs.  Elizabeth  Ritchie^  the 
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said  estates  of  Busbie  and  Cloncaird  to  the  heir  of  the  marraige  in  fee^imple,  and  to 
divide  my  whole  .other  means  and  estate  among  my  children  equally,  including  the  heir 
of  the  marriage. 

On  16th  September  1834,  Mr.  Ritchie  executed  a  codicil,  by  which  he  bequeathed 
a  legacy  to  his  nephew  Robert  Wallace,  revoked  that  of  L.1500  granted  in  favour  of 
Mrs.  Donaldson,  one  of  his  sisters,  and  in  place  of  which  he  gave  her  an  annuity  of 
L.75.  The  codicil  further  contained  this  declaration,  "And  I  do  hereby  declare,  that 
in  the  event  of  there  being  a  child  or  children  born  to  me  of  my  present  or  any  future 
marriage,  then  I  do  hereby  revoke  and  declare  null  and  void  not  only  the  foresaid  legacy 
of  L.2000  and  annuity  of  L.75,  but  all  the  other  legacies,  annuities,  and  provisions  con- 
tained in  the  foresaid  disposition  and  settlement,  excepting  the  sum  of  L.  22,000  to  be 
paid  to  Mrs.  Elizabeth  RitcMe,  my  present  wife,  and  which  sum  I  direct  my  before-named 
trustees,  in  the  event  of  her  predeceasing  me  without  a  child  being  born  of  our  marriage, 
to  make  payment  to  the  trustees  nominated  and  appointed  by  her  by  a  deed  of  settlement 
executed  by  her  with  my  consent  of  this  date,  or  to  any  trustees  appointed  by  her 
by  any  subsequent  deed,  at  the  first  term  of  Whitsunday  or  Martinmas." 

Mrs.  Ritchie  accordingly  executed  in  1834  a  trust-deed,  whereby  she  disposed  of  this 
sum  of  L. 22,000,  by  bequeathing  various  annuities  and  legacies  payable  out  of  it ;  sub- 
ject, however,  to  Mr.  Ritchie's  liferent. 

Mrs.  Ritchie  died  in  1835  without  issue.  In  1838  Mr.  Ritchie  married  his  second 
wife,  Miss  Catherine  Fergusson.  The  parties  entered  into  an  antenuptial  contract  on 
16th  January  1838,  by  which  Mr.  Ritchie  bound  himself,  and  "his  heirs,  executors,  and 
successors  whomsoever,"  to  pay  a  liferent  annuity  of  L.1000  to  th6  said  Catherine 
Fergusson  after  his  decease,  should  she  survive ;  and  for  security  thereof  he  bound  him- 
[1041]  -self  to  infeft  her  in  Cloncaird.  He  further  bound  himself  and  his  heirs,  &c.,  to 
pay  her  on  the  day  after  his  decease  L.500  for  mournings  and  aliment,  and  at  the  first 
term  after  his  death  L.1500  for  furniture.  An  option  was,  however,  given  to  Mrs. 
Ritchie,  either  to  take  the  above  annuity  of  L.1000,  and  the  sum  of  L.1500  for 
furniture,  or  to  take  the  life  use  of  the  house  and  home-farm  of  Cloncaird,  with  all  the 
furniture,  &c.,  in  the  house,  and  all  the  crop,  &c.,  on  the  farm ;  in  which  latter  case  the 
annuity  was  to  be  restricted  to  L.800,  and  no  sum  was  to  be  claimable  for  furniture. 
Mrs.  Ritchie  was  infeft  in  security  of  this  annuity. 

By  a  holograph  deed  of  additional  provisions,  dated  3d  April  1838,  Mr.  Ritchie 
recalled  the  restriction  contained  in  the  contract  of  marriage  on  the  annuity  of  L.1000, 
and  declared  that  it  should  be  payable  to  the  full  extent,  whether  his  widow  occupied 
the  mansion-house  of  Cloncaird  or  not.  This  deed  further  bears, — "  and  in  place  of 
L.1500  provided  to  her  by  my  said  contract  for  furniture,  I  hereby  direct  my  heirs  and 
executors  to  pay  to  her  the  sum  of  L.2000  when  the  event  occurs,  upon  which  the  said 
sum  is  to  be  paid  in  terms  of  the  said  contract ;  further,  in  the  event  of  there  being  no 
child  or  children  of  the  marriage  alive  at  my  death,  or  if  such  child  or  children  shall 
predecease  the  said  Catherine  Fergusson,  then  the  said  annuity  shall  be  increased  to 
L.1500,  whether  she  occupies  Cloncaird  castle  or  not,  and  the  said  sum  of  L.2000  for 
furniture  shall  be  increased  to  L.2500 ;  and  I  bind  my  heirs  and  executors  to  pay  the 
same  to  her  accordingly." 

In  the  year  1843,  Mr.  Ritchie  executed  another  deed,  whereby  he  revoked  the  con- 
veyance of  Busbie  and  Cloncaird,  in  so  far  as  it  was  in  favour  of  Hugh  Ritchie  Wallace 
and  his  issue,  and  substituted  in  his  stead  the  present  pursuer,  William  Wallace,  another 
nephew.  This  deed  of  revocation  narrated  the  trust-settlement  of  1828 :  that  for  certain 
good  causes,  the  truster  resolved  to  revoke  the  provision  in  favour  of  the  said  Hugh 
Ritchie  Wallace,  and  the  directions  to  his  trustees  to  convey  the  estates  to  the  heirs- 
male  of  the  said  Hugh  Ritchie  Wallace ;  and,  accordingly,  he  did  revoke  the  provision 
and  directions ;  and  directed  his  trustees  "  to  continue  their  trust-management  of  the 
said  estates  of  Busbie  and  Cloncaird,  and  to  pay  over  the  clear  annual  proceeds  thereof 
to  my  nephew,  the  said  WUliam  Wallace,  during  all  the  days  of  his  life ;  and  on  his 
death,  and  his  heir-male  having  attained  majority,  to  denude  themselves  of  the  said 
trust,  and  to  dispone  and  convey  my  said  estates  of  Busbie  and  Cloncaird,  under  settle- 
ment of  strict  entail,  to  and  in  favour  of  the  heirs-male  of  the  said  William  Wallace,  in 
their  order  of  primogeniture ;  declaring  that  my  meaning  and  purpose  is,  that  the  said 
William  Wallace,  and  his  heirs-male,  shall  stand  in  the  place,  room,  and  stead  of  the 
said  Hugh  Ritchie  Wallace,  and  his  heirs-male,  in  the  foresaid  disposition  and  settle- 
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was  not  departed  from  of  renderiDg  the  jointure  a  bnrden  on  the  land.  The  whole 
intentions  of  the  truster,  indeed,  as  deducible  from  his  deeds,  show  an  adherence  to 
what  had  been  expressly  provided  for  by  the  former  settlement.  The  annuity  is  spoken 
of  as  payable,  not  in  portions,  but  in  one  sum,  clearly  showing  that  it  must  all  come 
from  the  same  source,  and,  ex  coneessisy  L.800  of  it  forms  a  burden  upon  the  heritage. 

II.  The  jointure  being  heritable,  as  having  tracium  futuri  temporis^  it  ought  to  be 
imposed  as  a  burden  solely  upon  the  heritable  estate.^  There  are,  moreover,  a  class  of 
cases  that  might  form  the  rule  for  this, — cases  of  trusts  where  there  had  been  a  scarcity 
of  funds  to  pay  special  legacies,  and  other  obligations  directed  by  a  truster  to  be  dis- 
charged, and  where  claims  made  on  the  ground  that  a  party  was  a  special  legatee  in  a 
particular  estate  were  rejected,  wherever  the  interest  of  ordinary  legatees  came  into 
competition  with  that  of  the  paity  interested  in  the  estates  about  to  be  entailed.^ 

The  Lord  Ordinary  made  avizandum  to  the  Inner-House.' 

1  Ersk.  2,  2,  6 ;  Bell's  Prins.  §§  1480  and  1484 ;  Bell's  Com,  Vol.  IL  p.  4 ;  Hill  v. 
Maxwell,  M.  5473,  (1663);  Robertson  v.  BaUUe,  M.  5473,  (1705). 

3  Hamilton  v,  Bennett,  Feb.  13,  1832,  (10  S.  338) ;  Erskine  v.  Wemyss,  May  13, 
1829,  (7  S.  594). 

8  «  ^oTB. — The  present  case  is  taken  to  report^  not  more  from  a  consideration  of  the 
great  interest  of  the  parties  at  stake,  than  from  the  difficulty  and  importance  of  the 
points  on  which  the  claims  of  the  parties  depend. 

*'  The  nature  of  the  case  is  so  fully  explained,  and  so  elaborately  argued  in  the  revised 
cases  for  the  parties,  that  it  is  sufficient  to  refer  to  these  for  the  most  ample  exposition 
of  the  deeds,  and  of  the  authorities  in  point  of  law,  on  which  the  question  at  issue  turns. 
It  relates  to  the  legal  construction  of  the  settlements  of  the  late  Mr.  Ritchie  of  Busbie ; 
and,  in  particular,  raises  the  inquiry.  Upon  which  class  of  his  legatees  or  heirs  Mr. 
Ritchie  imposed  the  burden  of  large  additional  provisions  for  his  second  wife,  executed 
a  few  years  before  his  death  ? 

"  It  will  be  observed  from  the  record,  that  the  pursuer  maintains  upon  these  deeds, 
that  he  is  a  special  legatee  as  to  the  estates  of  Gloncaird  and  Busbie,  the  chief  properties 
belonging  to  Mr.  Ritchie  at  the  date  of  his  settlement ;  and  in  that  view,  it  is  contended, 
that  the  additional  provision  (of  L.700  per  annum)  made  on  Mrs.  Ritchie  the  widow, 
should  be  levied  primarily  on  the  funds  appropriated  by  him  to  his  pecuniary  legatees, 
to  the  utter  extinction  probably  of  one  class  of  these  legacies.  The  Lord  Ordinary  must 
own,  that  he  entertains  very  great  doubt  whether  this  was  the  true  meaning  of  Mr. 
Ritchie,  or  necessarily  follows  from  the  legal  interpretation  of  these  deeds,  according  to 
such  rules  and  principles  as  have  been  recognised  in  analogous  cases. 

"  I.  With  respect  to  the  intention  of  the  testator,  which,  of  course,  is  the  reffula 
regulans  in  every  question  of  this  sort,  it  is  important  to  keep  in  view  the  extent  of  the 
pursuer's  plea,  as  urged  in  this  action,  against  what  may  be  called  the  pecuniary  or 
executry  fund  of  the  deceased. 

"  All  parties  seem  to  admit  that  the  provisions  on  Mrs.  Ritchie,  by  the  contract  of 
marriage  1838,  were  sufficiently  clear.  The  annuity  of  L.800  thereby  provided  was  laid 
on  Gloncaird ;  and  the  allowance  for  furniture  provided  in  case  of  the  husband's  pre- 
decease (L.1500)  seems  to  have  been  left  chargeable  against  the  ordinary  moveable  fimds 
of  the  husband.  But  by  a  deed  subsequent  to  the  contract,  Mr.  Ritchie  raised  the 
annuity  to  be  paid  to  his  widow  to  L.1500,  thus  giving  an  augmentation  of  L.700 
yearly,  and  the  allowance  for  furniture  from  L.1500  to  L.2500.  And  the  pursuer 
pleads,  that  both  of  these  augmented  provisions  should  form  primary  and  preferable 
burdens  on  the  executry,  as  a  separate  fund  from  the  estates  of  Gloncaird  and  Busbie, 
specially  conveyed  to  him.  These,  it  is  said,  the  truster  did  not  intend  to  subject  to 
the  additional  annuity. 

"The  effect  of  that  plea,  if  sustained,  would  manifestly  be, — that  a  sum  of  L.20,000 
would  fall  to  be  set  apart  from  the  personal  fund,  induing  all  that  is  appointed  to  be 
converted  into  money,  in  order  to  secure  the  additional  annuity  of  L.700  during  the  life 
of  Mrs.  Ritchie.  At  the  current  rate  of  interest,  it  would  require  exactly  the  above 
capital  to  produce  L.700  yearly.  But  were  Mrs.  Ritchie  and  the  other  legatees  ranked 
equally  on  the  executry  fund,  as  so  burdened,  it  is  plain  that  there  would  not  be  nearly 
enough  to  pay  each  legatee,  but  a  very  great  shortcoming.  On  the  other  hand,  if  Mra. 
Ritchie's  annuity  were  ranked  preferably  (and  her  security  on  one  party  or  another,  is  not 
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[1016]  Lord  Prbsident. — I  agree  that  this  is  not  truly  a  question  hetween  heir  and 
executor.  It  is  a  question  which  is  to  be  regulated  by  the  will  of  the  [1047]  deceased. 
But,  on  considering  the  whole  of  the  deeds  executed  by  the  late  Mr.  Ritchie — it  being 
our  duty  to  give  effect  to  his  will  and  intention,  as  far  as  they  [1048]  can  be  dis- 

disputed  on  either  side,)  then  the  deficit  to  pay  the  other  legatees,  (including  the 
successor  of  the  first  wife)  would,  of  course,  be  so  much  the  greater.  But  the  Lord 
Ordinary  finds  it  very  difficult  to  believe  that  any  of  these  results  were  really  intended 
or  contemplated  by  the  testator. 

1.  The  primary  burden  constituted  on  the  executry  by  Mr.  Eitchie's  trust-deed,  is 
the  L.22,0()0  due  to  the  representatives  of  his  first  wife.  It  would  require  the  most 
clear  expression  to  that  effect  to  hold,  that  the  testator  meant,  by  any  subsequent  deed, 
to  recal,  or  in  any  respect  to  encroach  on,  the  provision  of  his  first  wife's  fortune,  appro- 
priated to  her  own  heirs,  by  a  joint  deed  between  him  and  that  lady  during  her  life.  It 
is  hardly  conceivable  to  suppose  that  he  could  have  any  such  power  in  law ;  but  even  if 
he  had,  it  would  be  as  improbable  in  itself,  as  it  would  be  disparaging  to  the  memory 
and  good  faith  of  the  testator,  to  suppose,  that  he  meant  to  exercise  the  power  of  recal, 
if  otherwise  competent  to  him  after  his  wife's  death.  Such  a  course  appears  to  have 
been  peculiarly  at  variance  with  the  feelings  and  arrangements  of  Mr.  Ritchie. 

"  2.  If  the  pursuer  admits  the  first  Mrs.  Ritchie's  heir  to  be  preferable  on  his  funds 
to  the  full  amount^  then  it  is  quite  indisputable  that  that  claim  or  debt,  together  with 
the  farther  capital  necessary  to  answer  the  L.700  of  additional  provision  to  the  present 
widow  (L.  20,000),  if  also  imposed  on  the  executry,  would,  along  with  the  testator's 
onerous  debtSy  more  than  exhaust  the  whole  fund ;  and  in  this  view  the  special  legacies 
of  L.1500,  left  by  the  testator  to  each  of  his  six  sisters,  would  be  in  effect  rescinded,  or 
at  leaat  postponed^  till  the  death  of  the  widow,  i.e.  of  a  lady  younger  by  many  years  than 
any  of  Mr.  Ritchie's  sisters.  It  is  in  the  highest  degree  improbable,  that  this  was  the 
intention  and  understanding  of  the  testator.  In  giving  these  small  legacies,  his  wish 
evidently  was,  to  leave  a  token  of  remembrance  to  the  contemporary  members  of  his 
family,  who  had  enjoyed  his  personal  intimacy  and  affections ;  and  it  would  have  been 
a  mockery  of  regard,  to  have  postponed  the  payment  of  such  bequests,  perhaps  for  thirty 
or  forty  years  after  his  death.  Mr.  Ritchie  was  guilty  of  no  such  absurdity,  for  his 
express  direction  was,  to  pay  these  legacies  to  his  sisters  '  at  the  first  term  twelve' months 
'  after  his  death.' 

'*  It  must  be  presumed,  that  if  the  testator  had  ever  intended,  by  any  subsequent 
arrangement,  to  qualify  that  provision,  or  the  term  of  payment  thereof,  he  would  have 
done  so  by  express  words ;  but,  on  the  contrary^  it  stood  in  full  force  at  the  death  of 
the  testator. 

<*  3.  When  the  testator  made  the  provisions  for  his  present  widow  by  the  contract 
of  marriage  of  January  1838,  and  by  the  additional  deed  of  April  1838,  his  intention  as 
to  the  parties  to  be  burdened  under  his  subsisting  settlements,  previously  executed, 
hardly  admits  of  doubt  The  annuity  of  L.800,  payable  to  the  lady  whom  he  then 
married,  is  laid  expressly  by  the  marriage-contract  on  Cloncaird ;  and  the  sum  under- 
taken to  be  paid  for  furniture  was  left  primarily  chargeable  on  the  personal  funds  of  the 
obligant.  He  was  probably  aware,  that  his  personal  funds  were  then  nearly  exhausted 
by  previous  appropriation ;  and,  therefore,  when  he  gave  the  widow  an  additional  L.1000 
for  furniture,  and  the  increase  of  L.700  a-year  to  her  jointure,  he  accompanied  these 
augmented  provisions  with  this  general  obligation — '  And  I  bind  my  heirs  and  executors 
'  to  pay  the  same  to  her  accordingly.' 

"  These  are  terms  of  significant  technical  import.  They  amount  to  a  provision,  that 
the  heirs  and  executors,  whom  the  truster  had  previously  constituted,  should  be  liable, 
8ut8  ardinibtu,  for  the  different  burdens  thus  imposed ;  that  is  to  say,  that  the  heirs 
should  be  liable  for  the  heritable  burdens,  and  the  executors  for  the  personal  burdens  or 
bequests,  then  newly  imposed  by  the  truster.  He  could  hardly  have  used  words  to 
extricate  more  reasonably  the  arrangements  which  he  had  probably  in  view ;  and,  accord- 
ing to  this  construction,  the  additional  allowance  for  furniture  would  fall  primarily,  if 
there  was  room  for  it,  on  the  executry  fund,  while  the  additional  annuity  would  form  a 
burden  on  the  party  called  as  heir,  to  the  succession  of  the  only  properties  which  the 
truster  appointed  t»  be  kept  as  heritage. 

'*  4.  The  preceding  construction  cannot,  it  is  supposed,  be  effected  by  the  strong 
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covered,  and  attending  to  the  position  in  which  the  parties  now  in  competition  truly 
stand — my  views  of  this  case  coincide  with  those  expressed  in  the  full  and  elaborate 
note  of  the  Lord  Ordinary. 

All  the  parties  are  now  agreed,  and  the  minute  puts  it  beyond  all  question,  that  the 

appeals  made  on  the  part  of  the  pursuer  as  heir,  respecting  his  destitute  situation  during 
the  whole  subsistence  of  the  jointure  of  a  young  liferentrix.  Whatever  hardship  he 
may  experience  from  that  circumstance,  it  presents  the  least  difficulty  in  the  case,  as  it 
is  presumable  in  the  whole  circumstances  of  the  case,  that  the  truster  truly  intended  him 
to  be  postponed  to  the  other  objects  of  his  bounty.  When  Mr.  Ritchie  framed  his 
original  settlement,  he  meant  his  eldest  nephew,  Hugh  Ritchie  Wallace,  to  be  his  heir. 
But  he  was  to  succeed  to  nothing  during  the  life  of  the  first  Mrs.  Ritchie,  who  had  an 
universal  liferent:  On  her  death,  the  heir  had  for  a  short  time,  the  prospect  of  an 
earlier  succession,  but  when  the  testator  entered  into  a  second  marriage,  and  when  he 
gave  his  wife,  from  the  first)  a  right  to  occupy  the  mansion-house  and  home-farm  of 
Cloncaird,  (the  only  property,  it  is  believed,  on  which  there  is  a  mansion-house,)  it  is 
plain  that  such  treatment  of  the  heir,  takes  away  the  presumption  that  the  truster 
entertained  any  great  anxiety  to  give  that  individual  any  considerable  provision  as  his 
heir,  till  a  distant  period,  when  the  full  possession  of  the  inheritance  should  open  to  him. 
The  last  deed  of  1843,  calling  the  pursuer  to  the  succession  instead  of  his  brother, 
distinctly  bears,  *  that  my  meaning  and  purpose  is,  that  the  said  William  Wallace  and 
'  his  heirs-male,  shall  stand  in  the  place,  room,  and  stead  of  the  said  Hugh  Ritchie  Wallace 
'  and  his  heirs-male,  in  the  foresaid  disposition  and  settlement.' 

*^  But,  judging  from  the  terms  of  the  original  settlement^  it  is  plain  that  it  was  no 
part  of  the  trustees  design  to  give  Hugh  Ritchie  Wallace  any  very  near  prospect  of  enter- 
ing on  the  possession  and  duties  of  this  inheritance  as  heir.  No  doubt,  after  the  second 
marriage  of  his  uncle,  Hugh  Ritchie  Wallace,  or  the  pursuer  in  his  place,  might  have 
drawn  a  certain  balance  from  Busbie,  even  after  the  additional  provision  first  settled  on 
the  widow  was  satisfied,  had  it  not  been  for  the  fall  of  rents,  which  unfortunately 
reduces  the  heir's  provision  to  a  very  trifling  annual  balance,  if  the  surplus  be  not  now 
entirely  swallowed  up  in  expense  of  management.  It  is  possible  the  truster  did  not 
anticipate  this ;  but  tiie  unexpected  defalcation  of  rents  cannot  affect  the  legal  merits  of 
the  present  question. 

"  II.  If  the  preceding  views  of  the  intention  of  the  truster  be  correct,  it  is  appre* 
bended  that  none  of  the  authorities  quoted  in  argument  render  it  necessary  for  the  Court 
to  adopt  an  opposite  construction. 

"  The  cases  in  which  special  legatees  have  been  exempted  from  burdens  or  contribu- 
tions imposed  on  residuary  funds  are  quite  inapplicable.  When  there  is  an  ample 
residuary  fund,  a  great  part  of  which  is  unexhausted  and  left  for  the  ultimate  purpose  of 
accumulation  by  the  truster,  (as  in  the  late  case  of  Breadalbane,  26th  May  1842,)  the 
Court  justly  held  that  it  could  not  be  the  truster's  intention  to  leave  any  emerging  burden 
to  be  satisfied  by  the  favoured  disponees  of  particular  estates.  In  like  manner,  when  a 
trust-estate  is  found  insufficient  to  answer  the  pecuniary  legacies  imposed  on  it,  at  the 
original  constitution  of  the  trust,  (as  in  the  case  of  Hogg,  7th  May  1843,)  it  was  reason- 
able that  no  proportion  should  be  laid  on  a  separate  heritable  tenement^  conveyed  to  a 
special  disponee. 

"In  the  present  instance,  however,  it  seems  rather  a  fallacy  to  assume,  that  the 
pursuer  is  the  only  special  legatee  in  the  succession  of  the  defunct.  According  to  the 
structure  of  his  settlement,  Mr.  Ritchie  separated  his  estate  into  two  divisions — setting 
apart  one  parcel  for  conversion  into  money,  and  one  for  permanent  retention,  as  heritage  ; 
upon  each  of  these  he  made  special  bequests  or  grants ;  and  in  particular,  he  nearly 
exhausted  the  personal  fund,  by  the  burdens  imposed  on  it^  by  the  original  constitution 
of  the  trust.  In  cases  of  the  peculiar  description  of  the  present,  when  a  truster  intends 
in  a  subsequent  deed  to  impose  new  burdens  on  any  estate  previously  appropriated,  he 
must  do  so  in  express  terms,  or  recal  the  first  bequests;  but  when  he  imposes  the 
additional  burdens,  generally  on  his  heirs  and  executors,  it  is  apprehended  that  each 
class  of  heirs  must  undertake  these  burdens,  which  the  common  law,  in  ordinary  cases, 
attaches  to  their  respective  successions.  It  was  apparently  on  that  ground,  that  the 
decision  of  the  Court  proceeded  in  the  case  of  {Sinclair's  executors  in  1798,  reported  by 
Baron  Hume,  p.  176 — '  A  proprietor  disponed  mortis  cauM  his  estate  to  his  nephew,  and 
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provisions  originally  made  for  Mrs.  Ritchie,  in  her  contract  of  marriage,  and  p.049]  suhse- 
qnently  increased  as  they  were  by  her  deceased  husband,  in  1838,  are  fully  secured  to 
her,  and  are  liable  to  no  exception  nor  [limitation  in  regard  to  any  defalcation  in  the 
amount  of  the  rents  of  the  estates  of  Cloncaird  and  Busbie ;  on  the  former  of  which, 
however,  her  jointure  is  secured  by  infeftment  to  the  extent  only  of  L.IOOO  a-year,  as 
the  alternative  now  flies  off. 

But  though  no  subsequent  warrant  for  infeftment  was  granted  by  Mr.  Ritchie  over 
his  estate  of  Busbie,  Mrs.  Ritchie's  annuity,  on  the  event  of  her  husband's  death,  with- 
out children  by  her  marriage,  was  augmented  to  L.1500  a-year,  with  an  increase  also  of 
the  provision  for  furniture ;  and  for  which  his  deed  bears — "  And  I  bind  my  heirs  and 
executors  to  pay  the  same  to  her  accordingly." 

The  question  now  raised  is,  whether,  keeping  in  view  the  terms  of  Mr.  Ritchie's 
trust-settlement  of  his  affairs,  appointing  his  trustees  to  pay  his  whole  debts,  the  special 
provision  of  L.  22,000,  being  the  amount  of  the  fortune  of  his  first  wife,  and  in  the 
special  distribution  and  disposition  of  which  he  himself  had  concurred  as  a  consenting 
party,  in  a  deed  executed  by  her,  and  to  take  effect  after  the  termination  of  his  own 
liferent  of  it,  and  several  special  legacies  to  his  sisters  and  a  nephew,  the  brother  of  the 
pursuer,  who  was  called  to  the  succession  of  his  estates  of  Busbie  and  Cloncaird  in  the 
year  1843,  a  short  time  before  his  death,  by  a  codicil,  bearing  **  that  my  meaning  and 
purpose  is,  that  the  said  William  Wallace,  and  his  heirs-male,  shall  stand  in  the  room 
and  stead  of  the  said  Hugh  Ritchie  Wallace,  and  his  heirs-male,  in  the  foresaid  disposi- 
tion and  settlement " — the  additional  annuity  of  Mrs.  Ritchie  is  to  be  paid  out  of  the 
rents  of  Busbie,  to  the  exclusion  of  their  enjoyment  by  the  pursuer,  during  her  life,  or 
must  be  laid  by  the  trustees  as  a  burden  on  the  above  special  legacies ;  and  that,  although 
the  fortune  of  the  testator's  first  wife  stood  in  the  position  above  mentioned,  and  the 
legacies  of  L.1500  to  each  of  Mr.  Ritchie's  sisters  are  directed  to  be  paid  to  them  at  the 
first  Whitsunday  or  Martinmas  "  within  twelve  months  after  his  death." 

Kow,  of  the  meaning  and  intention  of  Mr.  Ritchie,  I  think  no  reasonable  doubt  can 
be  entertained ;  and  I  see  no  rule  of  law  that  ought  to  lead  to  a  denial  of  them  being 
carried  into  effect. 

The  pursuer  is  placed  in  the  situation  in  which  his  elder  brother  stood,  who  was  dis- 
inherited, for  some  reason  which  Mr.  Ritchie  does  not  explain,  and  therefore  called  upon 
to  fill  his  shoes. 

The  L.  22,000  was  secured  to  his  first  wife  in  the  most  effectual  manner.  He  had 
the  liferent  of  the  subject,  and  enjoyed  it  during  his  life ;  and  it  was  only  after  his  death 
that  the  deed  of  distribution  was  to  come  to  take  effect.  In  regard  to  that  L.  22,000, 
there  neither  was,  nor  could  be  a  power  in  Mr.  Ritchie  to  interfere  with  it  at  all.  It  is 
a  sacred  fund — an  inherent  burden  on  his  estate,  to  be  paid  above  every  thing ;  and  it 
was  not  in  the  power  of  Mr.  Ritchie  to  execute  any  deed  of  his  own,  which  would  go  to 
affect  the  distribution  of  that  money  in  the  way  in  which  it  was  left  by  his  wife,  and  to 
which  he  was  a  consenter. 

The  various  considerations  by  which  the  Lord  Ordinary  has  arrived  at  his  conclu- 
sions are  very  clearly  stated,  and  require  very  little  more  to  be  said,  as  I  concur  with 
his  Lordship  in  the  result  to  which  he  has  arrived. 

As  to  the  hardship  of  which  the  pursuer,  Mr.  Wallace,  complains,  it  is  certainly  not 
greater  than  what  would  be  that  of  his  aunts  and  his  brother,  in  being,  under  his  view 

'  an  heritable  bond  to  certain  other  relations,  under  burden  of  an  annuity  to  his  widow, 
'  and  conveyed  his  moveable  funds  to  executors,  subject  to  the  payment  of  his  debts ; 
'  and  the  executors  having  paid  the  annuity,  held,  that  they  were  entitled  to  relief  from 
*  the  disponee  of  the  estate,  and  the  disponees  of  the  heritable  bond,  pro  rata  of  the 
'  value  of  these  subjects.' 

"  Further,  if  the  legatees,  to  whom  Mr.  Ritchie  directed  bequests  to  be  paid  out  of 
the  fund  created  by  his  original  trust,  be  special  legatees,  the  cases  of  Erskine  v, 
Wemyss,  and  Hamilton  v.  Bennet,  quoted  in  the  Cases,  are  sufficient  to  show  that  such 
legacies  suffer  no  abatement,  when  there  is  an  ample  heritable  estate  of  the  truster 
to  answer  them ;  but  that  the  real  property,  though  directed  to  be  entailed  on  a 
favoured  series  of  heirs,  must  of  necessity  be  sold  to  meet  the  deficiency  of  the  special 
legacies.  The  application  of  these  cases  to  the  present  question  requires  no  illustra- 
tion." 
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of  his  rights,  depriyed  altogether  of  the  legacies  specially  provided  to  them ;  while,  as 
to  any  idea  of  suhjecting  the  specific  amount  of  the  first  Mrs.  [1050]  Ritchie's  fortone 
to  the  payment  of  the  present  widow's  jointure,  the  objections  are  insurmountable,  it 
having  been  in  fact  beyond  the  power  of  Mr.  Ritchie,  after  becoming  a  party  to  her 
deed,  for  the  disposal  of  it,  and  his  own  subsequent  enjoyment  of  the  liferent,  to  inter- 
fere in  burdening  it  in  any  way,  even  if  he  ever  had  contemplated  such  a  measure,  which 
it  is  manifest  he  never  did. 

Again,  as  to  the  pursuer  being  a  persona  prcBdileda,  and  likely  to  be  favoured  as  a 
specifd  disponee,  it  is  to  be  remarked,  that  he  is  merely  placed  in  the  room  and  stead  of 
his  brother,  Hugh  Ritchie  Wallace,  and  can  demand  no  more  than  he  could  have  done, 
to  whom  no  special  favour  was  ever  intended,  as  is  evinced  by  the  provisions  in  favour 
of  the  first  Mrs.  Ritchie.  By  the  trust-deed  it  is  provided,  that  it  is  only  after  the 
death  of  that  lady,  without  issue,  that  he  was  to  succeed,  she  being,  on  her  husband's 
death,  secured  in  the  full  liferent  of  his  estates;  while  his  special  legacies  are  also 
directed  to  be  paid,  and  the  trustees  are  to  continue  the  management  of  the  estates  of 
Cloncaird  and  Busbie,  and  to  pay  over  their  clear  annual  proceeds  to  him,  he  being 
married  to  a  British-bom  subject ;  and  on  his  death  the  estates  are  to  be  entailed  on 
his  heirs-male,  &c. 

The  deed,  in  shorty  demonstrates,  that  the  parties  truly  specially  favoured  by  Mr. 
Ritchie,  in  the  event  of  his  having  no  issue  at  his  death,  were  his  two  respective  wives ; 
the  first  being  provided  to  the  full  rents  of  his  whole  estates  during  her  life,  and  the 
second  to  the  enlarged  annuity  of  L.1500,  if  she  survived  him,  without  issue  of  their 
marriage. 

These,  then,  are  the  favoured  persons ;  and  having  arrived  at  that  concluMon,  does 
it  not  follow  that  this  widow  being  the  person  favoured^  her  interest  is  to  be  permanently 
secured  to  her  during  her  lifetime,  in  the  way  pointed  out  by  these  deeds — viz.  from 
the  rents  of  these  estates,  which,  on  her  death,  are  to  be  made  over  to  the  person  called 
to  the  succession  in  room  of  the  first  heir )  It  appears  to  me,  that  his  first  wife  and 
the  present  widow  were  the  personce  prcRcLUectcB^  and  that  William  Wallace  has  no  right 
to  argue  such  a  question. 

Under  these  circumstances,  therefore,  it  appears  to  be  the  necessary  consequence  of 
the  different  deeds  and  codicils  executed  by  Mr.  Ritchie,  that  his  widow  must  draw  her 
annuity  out  of  the  heritable  estates  of  her  late  husband,  and  that  no  part  of  their  pro- 
ceeds are  claimable  by  the  pursuer  from  the  defenders,  the  trustees  of  Mr.  Ritchie, 
except  the  surplus  rents ;  while  the  personal  funds  which  he  disposed  of  in  favour  of 
his  several  legatees,  of  whom  the  pursuer  himself  is  one,  must  remain  appropriated  to 
them.  To  a  certain  extent  Mr.  Wallace  is  favoured,  and  may,  if  he  chooses,  be  said  to 
have  a  special  provision  in  his  favour ;  but  whatever  is  his  interest,  it  is  regulated  and 
controlled  by  the  terms  of  the  various  deeds  executed  by  the  late  Mr.  Ritchie ;  and  these 
indicate  that  he  is  to  draw  nothing  except  what  he  shidl  be  due  after  full  satisfaction 
and  payment  to  his  widow. 

He  thus  leaves  his  estate  under  the  management  of  trustees,  who  are  to  continue  in 
the  performance  of  their  duty  as  trustees,  and  are  only  at  the  death  of  this  lady,  who  is 
to  get  the  whole  of  the  provisions  set  forth  in  the  deeds,  to  make  over  the  estates  to 
the  heir.  The  provisions  for  the  widow  are  the  primary  objects  of  the  trust,  and  are 
to  be  carried  fully  into  execution ;  and  it  is  only  if  there  shall  remain  any  thing  over 
that  any  proceeds  can  go  to  him.  But,  at  all  events,  when  the  widow  dies  he  is  to 
come  into  possession.  There  is  not  a  word  in  the  deeds  to  the  effect  that  there  is  to  be 
a  trust  made  in  regard  to  the  L. 22,000.  The  grantor  had  no  control  over  that  money. 
He  did  enjoy  it  during  his  life ;  but  he  [1061]  had  before  concurred  with  his  wife  in 
distributing  that  money,  by  a  deed  which  was  to  have  effect  after  his  death. 

Then  comes  the  question,  is  there  any  thing  in  the  deeds  which  indicates  this,  that, 
as  to  his  own  sisters,  he  meant  there  was  to  be  a  deduction  from  their  income  or  capital, 
in  order  to  make  up  an  annuity  to  his  widow  1  I  see  no  authority  given  for  that ;  no 
indication  of  that  nature  is  to  be  found  in  any  part  of  the  deeds,  that  can  warrant  me 
in  coming  to  such  a  conclusion.  The  great  object  of  this  gentleman  most  obviously  was 
to  make  this  ample  provision  in  favour  of  his  widow ;  and  it  is  clear  that  .he  wished  it 
to  be  most  effectually  secured.  In  like  manner,  he  has  clearly  shown  that  his  first  wife's 
money,  the  L.22,000,  should  be  kept  sacred,  and  distributed  according  to  the  deed,  to 
which  he  was  a  consenter.     It  is  admitted  that  the  widow  is  to  be  paid  the  full  amount 
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of  the  provisions  left  U)  her ;  but  I  hold  it  to  be  demonstrative,  that  it  was  out  of  the 
heritage  that  Mr.  Ritchie  intended  the  annuity  to  come.  I  therefore  think  that  there 
is  no  foundation  for  the  claim  of  the  pursuer. 

Lord  Maokbnzib. — ^This  is  a  case  of  some  difficulty — a  case  not  of  express  words, 
but  cor^'ectura  voluntatis,  I  think  that  competent  and  sufficient  to  support  the  view  of 
your  Lordship. 

There  is  a  trust-deed  granting  to  trustees  a  moveable  estate,  and  the  estate  of 
Craigton,  both  to  be  turned  into  money  with  as  little  delay  as  convenient ;  and  also  the 
lands  of  Cloncaird  and  Busbie,  to  be  possessed  by  the  trustees  till  the  death  of  Mr. 
Eitchie's  widow,  and  then  to  be  conveyed  over  to  Mr.  William  Wallace,  and  his  heir- 
male,  under  entail.  Then,  what  are  the  things,  besides  this  conveyance,  which  the 
trustees  are  directed  to  do  ?  1st,  They  are  to  pay  the  granter's  debts  and  legacies 
generally,  and  this  within  a  short  time.  2d,  To  pay  the  widow's  annuity.  3d,  To  pay 
over  the  dear  annual  proceeds  of  the  estates  of  Cloncaird  and  Busbie  to  Mr.  William 
Wallace. 

Kow,  then,  the  question  arises,  out  of  which  of  these  funds  was  the  widow's  annuity 
to  be  paid  1  And  it  appears  highly  probable  that  this  permanent  annuity,  having  iraeius 
temporiSf  was  payable,  not  out  of  f  ands  directed  to  be  disposed  of  immediately,  but  out 
of  the  funds  that  were  permanent,  and  annually  arising  during  the  same  iractus  temporis. 
This  annuity  is  constituted  first  by  contract  of  marriage,  expressly  imposing  it  on  these 
estates,  to  the  extent  of  L.1000  or  L.800.  As  to  the  rest  of  the  annuity,  constituted  by 
the  codicil,  i,e,  an  addition  to  the  previous  annuity,  there  is  no  special  direction  out  of 
what  fund  it  was  payable ;  but  I  think  there  is  a  strong  implication  that  it  was  to  be 
payable  out  of  the  rents  of  the  lands  to  be  retained  by  the  trustees,  in  the  same  way  as 
that  to  which  it  formed  the  addition.  It  is  admitted  that  the  widow  has  a  right  to 
come  upon  the  rents  of  Busbie  and  Cloncaird.  Now,  how  can  that  be,  unless  by  the 
implied  provision  to  which  I  have  alluded  ?  If  that  be  admitted,  her  right  is  clear ; 
but  if  not,  Mr.  William  Wallace  has  right  to  the  annual  payment  of  the  clear  proceeds 
of  these  estates,  deducting  only  the  original  annuity  of  L.1000  or  L.800,  and  that 
absolutely  as  a  special  legacy ;  and  the  widow  has  no  right  of  coming  on  him  at  all.  On 
the  whole,  I  think,  we  are  warranted  to  infer  a  direction  to  the  trustees  to  pay  the  whole 
of  the  widow's  annuity  out  of  the  rente  of  Busbie  and  Cloncaird;  and,  if  that  be 
inferred,  then,  of  course,  these  rents  are  alone  liable,  and  the  other  funds  cannot  be 
employed  or  retained  for  payment  of  that  annuity,  and  certainly  cannot  be  so  if  the 
whole  of  those  rents  [1062]  are  sufficient  for  that  purpose — which  is  just  saying,  in 
other  words,  that  Mr.  William  Wallace  has  no  relief  against  the  other  legatees  for  this 
annuity ;  and  that  they,  if  burdened  with  it,  have  relief  against  him. 

Lord  Fullerton. — I  have  found  this  to  be  a  case  of  great  difficulty.  Indeed,  the 
difficulty  of  adopting,  to  the  full  extent,  the  argument  of  either  of  the  parties,  appears 
to  me  unsurmountable ;  and  I  have,  accordingly,  come  to  a  conclusion  somewhat  different 
from  both. 

At  the  outset,  I  may  remark,  that  I  see  no  advantage  likely  to  result  from  consider- 
ing, what  forms  a  great  part  of  these  pleadings — I  mean  the  estimates  of  the  fortune  of 
Mr.  Bitchie,  and  his  supposed  views  of  the  comparative  effects  of  the  different  modes  of 
relief  on  the  respective  rights  of  his  successors  and  legatees.  There  are  in  these  settle- 
ments no  ambiguities  of  expression  which  require  or  justify  any  such  reference,  as 
explanatory  of  his  intentions.  He  has  expressed  his  intention  clearly  enough  on  the 
subject  of  the  interests  directly  created  by  those  settlements.  The  difficulty  arises  from 
their  combination,  and  truly  resolves  itself  into  a  question  of  law,  or  at  least  of  legal 
presumption — What,  in  relation  to  this  annuity,  shall  be  the  rights  of  relief  held  by  one 
description  of  legatees  or  disponees  against  the  other?  It  is  clear  that  the  testator 
intended  to  grant  the  annuity  to  his  widow.  It  is  confessed  that  he  meant  it  to  operate 
against  his  whole  succession;  but  I  think  it  exceedingly  iinlikely  that  the  right  of 
relief  between  the  disponee  of  the  estates  of  Busbie  and  Cloncaird  and  the  other  legatees 
attracted  his  attention.  Though,  in  one  sense,  it  may  be  said  to  be  a  question  of  inten- 
tion, it  is  one  which  must  be  solved  on  the  general  rules  and  analogies  of  law. 

Secondly,  I  agree  with  the  Lord  President,  in  thinking  that^  in  this  case,  as  in  that 
of  Breadalbane,  we  gain  nothing  by  referring  to  the  heritable  character  of  this  annuity 
and  to  tiie  ordinary  rules  of  relief  between  heir  and  executor.    Here  there  is  neither 
heir  nor  executor.    The  disponer,  by  his  deed  of  1828,  massed  his  whole  property,  heri- 
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tage  and  moveables,  in  the  persons  of  hi^  trustees,  giving  them  special  directions  for  the 
disposal  of  that  property.  Then  by  his  deed  of  3d  April  1838,  he  granted  an  annuity 
to  Mrs.  Ritchie,  in  addition  to  that  given  by  her  marriage-contract  of  16th  January,  the 
same  year.  The  question  is,  on  whom  the  burden  of  that  additional  annuity  shall 
ultimately  &111  The  trustees  and  legatees  under  the  settlements  contending,  that  it 
shall  fall  on  the  pursuer,  Mr.  Wallace,  to  whom  the  trustees  are  bound  specially  to 
dispone  the  estates  of  Cloncaird  and  Busbie ;  and  he  maintaining,  that  it  shall  be  borne 
exclusively  by  the  particular  and  residuary  legatees,  whose  rights  may,  according  to  his 
argument,  suffer  diminution,  while  his,  being  that  of  a  special  disponee,  must  be  made 
good  to  the  full  extent. 

In  maintaining  this  argument,  the  pursuer  admits  that  to  the  extent  of  the  original 
annuity  of  L.800 — that  being  made  a  real  burden  on  the  lands  of  Cloncaird  by  the 
marriage-contract,  is  good  against  him  by  the  force  of  this  appropriation.  It  is  only  the 
addition  of  L.700  a-year  which  is  in  dispute ;  and  I  rather  think  that,  in  regard  to 
L.200  of  this  addition,  the  same  principle  will  apply,  and  that  that  sum  too  must  be 
held  to  be  made  a  burden  on  the  Cloncaird  estate.  By  the  marriage-contract,  the  late 
Mr.  Ritchie  bound  himself  to  infeft  his  wife  in  an  annuity  of  L.IOOO,  restrictable  to 
L.800  in  the  event  of  her  declaring  a  particular  option  conferred  on  her.  The  precept 
of  sasine  directs  [1063]  infeftment  to  be  given  her  in  the  whole  amount  of  an  annuity 
of  L.1000,  ''restrictable  as  aforesaid."  The  whole  annuity  of  L.1000,  then,  was  made 
a  real  burden  on  the  lands  of  Cloncaird,  restrictable  in  the  event  mentioned.  But^  then, 
by  the  deed  of  3d  April  1838,  Mr.  Ritchie  "hereby  recals  the  restriction  contained  in 
our  contract  of  marriage  on  the  annuity  of  L.1000,"  and  declares  that  the  same  shall  be 
payable,  whether  she  exercise  the  option  alluded  to  or  not.  And  it  appears  to  me  that, 
by  so  recalling  the  restriction,  the  whole  annuity  of  L.1000  necessarily  became  a  burden 
on  the  lands  of  Cloncaird,  and  is  of  course  exigible  from  the  pursuer,  the  disponee  of 
those  lands.  In  regard  to  the  balance  of  L.500,  necessary  to  constitute  the  increased 
annuity  of  L.1500,  given  by  the  deed  of  3d  April  1838,  that  stands  in  a  different  situa- 
tion. It  is  effectually  given :  that  both  of  the  parties  admit.  It  must  be  made  good  to 
the  widow ;  but  the  deed  of  1838  contains  nothing  which,  either  expressly  or  by  implica- 
tion, throws  it  specially  either  on  the  pursuer,  as  disponee,  or  on  the  legatees.  The 
deed  is  quite  general,  directing  the  full  annuity  of  L.1500  to  be  paid;  and,  in  regard  to 
the  L.5()0,  there  is  nothing  connecting  it  with  the  marriage-contract^  and  through  that 
with  the  lands  of  Cloncaird. 

So  that  the  question  arises,  what,  in  such  a  case,  shall  be  the  rights  of  relief  between 
the  pursuer  and  the  defenders  in  regard  to  this  annuity,  which  both  admit  to  be  good 
to  the  annuitant  against  the  whole  trust-estate  ?  And  here  the  first  point  to  be  considered 
IB  the  nature  of  the  interest  conferred  by  the  trust-deed  1828  on  Hugh  Ritchie  Wallace, 
in  whose  place  the  pursuer  was  substituted  by  the  deed  of  revocation  of  6th  May  1843. 
Now,  I  entertain  no  doubt,  that  the  provision  in  favour  of  the  pursuer  must  be  held 
and  treated  as  a  special  gift  or  disposition.  The  whole  property  of  the  truster  was 
conveyed  to  the  trustees,  but  the  lands  of  Busbie  and  Cloncaird  were  excepted  from 
the  power  of  sale,  and  the  trustees  were  directed  to  hold  those  lands,  paying  the  rente 
to  the  nominee,  in  whose  place  the  pursuer  now  stands,  and,  on  his  death,  to  entail  them 
on  his  heirs. 

This,  I  think,  must  be  treated  as  a  special  gift  or  legacy ;  and  if  the  question  had 
arisen  merely  on  the  legal  construction  of  the  original  trust-deed,  I  think  there  could 
have  been  little  room  for  doubt.  If,  for  instance,  there  had  been  any  deficiency  of 
funds  to  pay  the  whole  general  legacies,  I  cannot  entertain  a  doubt  that  the  residuary 
legatees,  and  the  other  legatees,  must  have  been  the  only  sufferers,  and  that,  according 
to  the  ordinary  rule  of  law,  the  special  gift  of  the  lands  of  Cloncaird  and  Busbie  must 
have  been  made  good  to  the  pursuer,  the  special  donee.  And  in  this  matter  I  see  no 
distinction  between  the  legacy  of  L. 22,000. to  the  truster's  first  wife  and  the  other 
money  legacies.  It  is  true  she  was  to  have  the  power  of  disposing  of  it  by  testament ; 
and  she  did  so  dispose  of  it,  with  the  consent  of  her  husband.  But  still  it  was  by  its 
nature  only  a  legacy  granted  by  the  husband,  which,  by  the  very  deed  giving  it,  he 
expressly  reserved  his  power  to  alter  and  revoke ;  and  as  to  the  conveyance  of  the  life- 
rent of  the  sum  to  her  husband,  and  the  supposed  benefit  which  Mr.  Ritchie  took  under 
her  will,  both  are  equally  imaginary.  There  could  be  no  such  liferent^  and  no  such 
benefit    For  the  L.22,000  left  to  the  first  Mrs.  Ritchie  by  the  trust^leed  1828,  waa 
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nothing  but  a  legacy,  payable  and  bearing  interest  only  from  the  death  of  the  testator, 
Mr.  Ritchie  himself. 

As  between  the  pursuer,  then,  and  the  other  legatees  under  the  original  trust- 
[1064] -4eed,  I  think  that,  by  the  ordinary  rule  of  law,  the  only  result  of  a  short- 
coming of  the  trust-funds  would  have  been,  the  total  extinction  of  the  interests  of  the 
residuary  legatees,  and  the  partial  and  proportional  diminution  of  those  of  the  particular 
money  legatees;  leaving  untouched  and  in  full  force  those  interests  created  by  the 
special  gift  of  the  lands  of  Busbie  and  Gloncaird. 

The  whole  difficulty  arises  from  the  execution  of  the  deed  of  additional  provision 
of  the  3d  April  1838,  which  both  parties  agree  in  holding  good  to  the  full  amount  in 
favour  of  the  widow,  though  each  insists  that  it  is  to  be  made  good  at  the  sole  expense 
of  the  other. 

And  it  is  here  that  I  feel  the  difficulty  of  adopting,  to  the  full  extent,  the  argu- 
ments of  either  party. 

In  the  first  place,  I  see  no  sufficient  grounds  for  holding  that  the  additional  pro- 
vision or  annuity  to  the  extent  of  the  L.500  must  fall  Exclusively  on  the  pursuer, 
as  the  donee  of  Cloncaird  and  Busbie.  That  sum  is  not  made  a  burden  on  those  lands 
like  the  other  sum  of  L.1000  given  by  the  marriage-contract ;  and  the  heritable  character 
of  the  provision,  as  having  tractum  fiduri  temporis^  is,  upon  the  ground  already  men- 
tioned, immaterial;  because  there  is  here  no  proper  question  of  relief  between  heir 
and  executor.  It  is  true  the  pursuer  admits,  by  his  minute,  that  he  does  not  dispute 
the  liability  of  Mr.  Ritchie's  whole  succession,  including  the  estates  of  Cloncaird  and 
Busbie,  for  the  additional  provision ;  and  chat  the  only  question  proposed  to  be  raised 
in  his  summons  is,  that  of  the  rights  of  relief  competent  to  him  in  relation  to  the 
defenders.  But  we  cannot  extract  from  an  admission  so  expressed,  the  implication 
that  he  holds  himself  to  be  liable  qua  heir  for  all  burdens  of  an  heritable  character — 
a  liability  which,  in  so  far  as  regards  this  additional  annuity,  it  is  the  sole  object  of 
the  summons  to  get  rid  of.  Indeed  the  circumstances  of  the  case  exclude  the  supposi- 
tion of  the  pursuer  holding  the  character  of  heir  in  relation  to  the  defenders.  He  is 
the  special  donee  of  only  a  part  of  the  disponer's  heritable  estate,  while  the  remaining 
heritage  is  to  be  available  to  the  legatees  through  the  intervention  of  the  powers  of  sale 
given  to  the  trustees. 

For  these  reasons,  I  see  no  ground  for  holding  the  pursuer  to  be  the  party  ultimately 
and  exclusively  liable  for  this  additional  annuity  of  L.500. 

On  the  other  hand,  I  am  not  satisfied  that  the  pursuer  has  made  out  his  case,  that 
it  is  to  fall  exclusively,  and  to  the  full  amount,  on  the  defenders,  the  legatees.  Indeed, 
it  would  be  impossible  to  reconcile  that  proposition  with  the  view  taken  in  his.  own 
summons  of  the  nature  of  the  additional  annuity.  That  addition  is  said,  and  I  think 
justly  said,  to  be  of  a  testamentary  nature.  It  was  no  part  of  the  marriage-contract, 
and  it  was  gratuitous,  and  was  clearly  revocable,  like  any  other  part  of  the  testator's 
settlement.  Now,  that  being  the  nature  of  the  additional  annuity,  what  ground  is  there 
for  holding  that  it  is  to  take  effect  preferably  to  all  the  other  pecuniary  legacies?  For 
that  would  be  the  result  of  the  demand  in  the  summons,  that  the  liability  should  be 
borne  to  the  full  extent  by  these  legatees.  It  is  clear  that  if  there  had  been  no  special 
gift  of  Busbie  and  Cloncaird,  or  if  the  whole  property  of  the  disponee  had  consisted  of 
moveables,  and  the  other  heritages  which  the  trustees  were  directed  to  sell,  any  short- 
coming of  funds  must  have  been  borne  by  the  widow,  in  relation  to  this  addition,  as 
well  as  by  the  other  legatees.  Her  testamentary  provision  must  just  have  suffered  a 
proportional  diminution,  alongst  with  that  of  the  other  legatees.  The  rights  of  the 
residuary  [1066]  legatees,  indeed,  must  have  been  extinguished ;  while  the  particular 
pecuniary  legacies,  including  the  additional  annuity  to  the  widow,  must  have  ranked 
pari  passu  on  the  testator's  funds.  And  though  the  admission  of  the  pursuer  may  be 
good  against  himself,  it  certainly  cannot  impair  in  any  way  the  rights  of  the  defenders. 
Holding,  then,  as  I  at  present  am  inclined  to  do,  that  neither  party  has  made  out 
their  case  to  the  full  extent  of  their  pretensions,  the  difficulty  is,  how  these  rights  of 
relief  are  to  be  extricated. 

Lord  Jbffbst. — I  want  to  know  that. 

Lord  Fullbbtgn. — I  feel  the  difficulty;  and  I  am  the  less  prepared  to  meet  it^ 
because  it  is  a  point  on  which,  in  consequence  of  the  unqualified  pretensions  of  the 
parties  on  both  sides,  we  have  had  no  argument.     But  it  certainly  is  not  inextricable. 


860  WALLACE   t;.    RITCHIB's   trustees,    &a  VIIL  Domop. 

In  the  fiist  place,  there  is  the  simple  and  ohvious  coarse,  of  throwing  the  burden 
rateably  on  both  of  the  parties,  according  to  the  respective  values  of  their  interest  in 
the  succession.  The  admission  of  the  pursuer  has  at  least  this  effect^  that  it  waives,  in 
regard  to  this  additional  annuity,  and  in  a  question  with  the  widow,  any  privileges  or 
benefit  competent  to  him,  as  a  special  donee  of  the  estate  of  Cloncaird  and  Busbie.  It 
is  an  admission  that,  in  regard  to  the  widow's  rights,  these  estates  shall  be  treated  like 
any  other  part  of  the  succession.  And,  according  to  that  view,  there  would  seem  no 
great  objection  to  apportioning  the  liability  in  the  ordinary  way,  according  to  the  respec- 
tive value  of  the  subjects  out  of  which  the  liability  is  to  be  realized. 

But,  secondly,  there  is  another,  and  perhaps  a  more  accurate  way  of  estimating  the 
rights  of  relief  between  the  pursuer  and  the  defenders.  I  have  already  mentioned  that 
the  additional  annuity  can  be  viewed,  in  a  question  with  the  other  legatees,  only  as  a 
testamentary  provision.  The  sum  necessary  to  provide  for  this  annuity,  though  prefer- 
able to  the  interests  of  the  residuary  legatees,  can  rank  only  pari  passu  with  the  other 
express  money  legacies.  So  &r,  then,  the  annuity  must  be  made  good  out  of  the  funds 
in  the  hands  of  the  trustees  ;  and  within  that  limit  the  liability  affords  to  those  legatees 
no  just  cause  of  complaint,  because  it  is  in  every  such  case  the  necessary  effect  of  a 
testator  miscalculating  his  property,  and  giving  a  greater  amount  of  legacies  than  that 
property  can  pay  in  full. 

But,  then,  in  so  far  as  the  annuity  suffers  any  deficiency,  arising  from  the  short- 
coming of  these  general  funds,  that  deficiency  must,  by  the  force  of  the  pursuer's  admis- 
sion, be  made  up  to  the  widow  out  of  the  estates  of  Cloncaird  and  Busbie,  which  the 
pursuer  agrees  to  hold  aa  not  entitled  to  the  benefit  of  a  special  gift  in  any  question 
with  him.  In  short,  the  additional  annuity  must  first  rank  on  the  general  funds  alongst 
with  the  other  legatees,  and  the  balance  must  be  made  up  out  of  the  estates  of  Cloncaird 
and  Busbie.  In  this  way  the  widow — the  only  party  in  whose  favour  the  pursuer's 
admission  is  made — would  get  the  full  benefit  of  that  admission,  while,  as  between  the 
pursuer  and  the  defenders,  the  general  money  legatees,  the  rule  of  law  respecting  the 
pursuer's  rights,  as  a  special  donee,  would  secure  full  effect. 

But,  as  I  said  before,  these  views  are  thrown  out  with  great  diffidence,  as  the  question 
considered  in  this  light  has  never  been  argued.  It  could  only  arise  on  the  supposition 
that  the  pretensions  of  neither  party  could  be  sustained  to  the  full  extent.  That  is  the 
conclusion  which  I  have  arrived  at.  But  as  I  have  reason  [1066]  to  believe  that  the 
majority  of  the  Court  are  of  a  different  opinion,  and  are  disposed  to  sustain,  without 
qualification,  the  claim  of  the  defenders,  it  is  quite  unnecessary  to  consider  minor  points, 
which  will  be  entirely  superseded  by  the  judgment  of  the  Court. 

Lord  Jeffrey. — I  concur  with  the  majority  of  your  Lordships,  and  with  the  views 
indicated  in  the  note  of  the  Lord  Ordinary. 

I  shall  not  now  go  at  any  length  into  the  grounds  of  that  opinion,  which  have  been 
already  explained  in  the  clearest  and  most  satisfactory  manner.  But  I  rest  my  opinion 
mainly  on  two  considerations :  1st,  on  the  general  rule  of  law,  which  makes  the  heritable 
estate  of  a  defunct  primarily  liable  for  all  his  obligations  having  trachim  fiUuri 
temporis  ;  and  2d,  on  what  I  conceive  to  be  the  clear  indications  of  an  intention  to  fix 
the  obligation  in  question  on  the  heritage,  in  this  particular  case ;  indications  so  clear 
and  unequivocal,  as,  I  think,  would  have  subjected  the  heir,  even  if  the  obligation  had 
been  of  such  a  nature  as  to  attach  at  common  law  on  the  executor.  The  last  ground  of 
decision  is  perhaps  the  safest,  and  most  completely  satisfactory ;  though,  I  must  say, 
that  I  have  so  little  doubt  as  to  the  other,  that  I  should  not  have  hesitated  to  proceed 
upon  it,  although  the  indications  of  special  intention  had  been  entirely  wanting,  and  the 
settlements  of  the  deceased  an  absolute  blank  in  regard  to  it. 

The  rule  of  our  law,  as  to  obligations  having  a  tract  of  future  time,  is  confessedly 
settled ;  and  I  shall  only  observe,  in  regard  to  it,  that  I  apprehend  it  to  have  been 
so  settled,  upon  a  most  reasonable  inference  or  presumption  as  to  the  views  and  intention 
of  the  testator.  His  personal  estate,  he  must  have  been  aware,  could  not  remain  dis- 
tinguishable, or  separately  extant,  after  it  had  once  passed  to  his  executors  or  legatees. 
But  his  heritage  would  remain,  and  produce  its  termly  profits,  in  all  time  to  come. 
When  he  left  an  annuity,  therefore,  or  other  such  right,  which  would  remain  and  be 
periodically  exigible,  without  special  reference  to  the  source  from  which  it  was  to  be 
drawn,  it  was  naturally  to  be  presumed  that  he  intended  it  to  be  charged  on  that  part 
of  his  property  which  was  also  to  remain,  and  produce  periodical  profits,  rather  than  on 
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that  which  was  instantly  to  merge  in  the  other  funds  of  his  successors,  and  might  he 
wholly  dissipated  before  a  second  term's  payment  was  due.  So  deep  and  so  early  are 
the  indications  of  intention,  applicable  to  such  a  case,  to  he  traced. 

Against  this  admitted  rule  of  law,  the  pursuer,  no  doubt,  sets  up  another,  by  which 
he  says  it  must  be  overruled — the  rule  as  to  the  privilege  of  immunity  of  special 
legatees,  or  disponees,  under  which  he  seems  to  contend  that  he  cannot  be  subjected, 
except  ultimo  loco,  for  any  obligation  of  the  testator,  which  is  not  either  made  a  real 
burden  on  the  property,  or  distinctly  laid  upon  it,  either  by  express  words,  or  by  such 
plain  and  necessary  implication  as  to  be  truly  equivalent.     I  shall  explain  immediately 
why  I  think  he  would  be  clearly  subjected  under  the  last  of  these  admitted  limitations. 
But,  in  the  mean  time,  I  would  observe  that,  if  the  rule  to  which  he  refers,  were  truly 
applicable  to  his  case,  it  would  exempt  him  from  any  liability,  either  primary  or  subsi- 
diary, for  the  claim  on  the  part  of  the  widow,  which  is  now  in  question.     One  entitled 
to  the  full  prerogative  of  a  special  legatee  is  not  merely  liable  for  the  onerous  debts  of 
the  testator  only  ultimo  loco,  and  with  full  relief  from  his  other  representatives ;  but  he 
is  not  liable  at  all  for  his  gratuitous  obligations — or  such  as  could  not  compete  with 
proper  onerous  creditors — which  is  undoubtedly  the  case  with  this  post-  [1067]  -nuptial 
adi^tional  provision  for  a  widow  already  sufficiently  provided.     And  the  truth  is,  that 
this  is  the  principal  and  most  common  form  in  which  the  immunity  of  special  legatees 
has  been  asserted  or  acknowledged  in  practice — the  only  other  being  subsidiary  liability 
for  onerous  debts,  which  has  nothing  to  do  with  the  case  now  before  us.     But  the 
]  ursuer  has  distinctly  admitted  on  the  record  that  he  is  ultimately  liable ;  and  now  claims 
nothing  more  than  relief  from  the  trust-estate,  on  the  ground  that  he  is  only  ultimately 
and  not  primarily  liable.      By  this  admission,  however,  he  appears  to  me  to  have 
substantially  renounced  the  whole  benefit  of  the  absolute  rule  upon  which  he  still  seems 
to  insist  in  argument ;  and  to  have  tacitly  (and  I  must  say  not  unnecessarily)  admitted, 
that^  either  under  the  words  of  the  last  deed,  expressly  burdening  heirs  as  well  as 
executors  with  the  additional  provisions,  or  by  the  indications  of  intention  disclosed  in 
the  whole  series  of  settlements,  he  is  taken  out  of  the  condition  of  a  mere  special 
disponee ;  and  obliged  to  take  his  stand  on  the  true  import  and  construction  of  these 
instruments,  and  the  nature  and  amount  of  the  proof  they  afford  of  intention. 

But,  in  this  view  of  the  case,  the  rule  of  law  to  which  I  have  referred  as  fixing  all 
claims  having  tractum  futuri  temporis  primarily  on  the  heritage,  does  appear  to  me  to 
supersede  all  other  considerations,  and  to  be,  per  se,  decisive  of  the  cause.  The  privilege 
of  a  special  legatee,  even  where  it  is  not  abandoned  or  narrowed,  as  it  is  in  this  case,  is, 
in  my  apprehension,  a  weaker  privilege  in  itself,  than  that  with  which  the  executors,  or 
holders  of  the  general  estate,  are  vested  by  the  rule  to  which  I  refer.  Both,  indeed, 
may  be  set  aside  by  the  express  or  clearly  implied  will  of  the  testator — and  so  far  they 
are  in  pari  cosil  But^  if  there  be  no  sufficient  indication  of  that  will,  and  the  two 
maxims  are  left  to  conflict  on  their  inherent  right  and  relative  authority,  I  cannot  but 
think  that  it  is  the  privilege  of  the  special  disponee  that  should  give  way.  I  say  this 
mainly  on  the  ground  that  the  rule  charging  the  heritage  primarily  with  obligations  of 
the  kind  now  in  question,  rests  obviously  on  the  presumed  will  of  the  granter ;  and  that 
all  destinations,  special  or  general,  of  his  heritage,  should  therefore  be  understood  as 
having  been  made  under  the  burden  of  these  obligations — more  especially  when  the 
obligations,  being  prior  in  date  to  the  last  destination  of  the  heritage,  are  expressly  laid 
(though,  no  doubt,  by  a  general  clause  of  style)  on  his  heirs  as  well  as  executors.  By 
leaving  an  annuity,  in  short,  the  testator  primarily  burdens  his  heritage,  vi  legisy  just  as 
effectually  as  he  might  have  burdened  it  with  an  ordinary  money  legacy,  by  words  of 
express  declaration :  and,  if  the  character  of  special  disponee  would  give  no  claim  to 
reHef  in  the  one  case,  I  do  not  see  why  it  should  in  the  other.  Take,  accordingly,  a 
simple,  and  I  should  imagine,  a  common  case  in  practice.  Suppose  a  man  conveys  his 
heritage  (or  the  greater  part  of  it)  to  one  son,  and  his  whole  personal  estate  to  another, 
both  by  special  deeds,  and  then  grants  a  supplementary  bond  of  annuity  to  his  widow, 
for  which,  in  the  most  general  terms,  he  binds  himself,  his  heirs,  executors,  and  repre- 
sentatives whatsoever — Would  this  not  fall  primarily  on  the  heir  1  If  there  had  been 
no  clause  expressly  binding  the  heir,  (including,  of  course,  the  special  disponees  in 
heritage,)  he  might,  probably,  have  argued  that  he  was  not  liable  at  all  for  such  a 
gratuitous  provision ;  but,  if  once  made  liable  by  that  clause,  I  cannot  see  why  the  fact 
of  its  having  a  tract  of  future  time  should  not  make  him  primarily  liable  on  the  common 
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rale  of  law.  The  [1068]  subeidiary  liability,  which  the  pursaer  is  so  forward  to  acknow- 
ledge, applies  only  to  proper  onerous  debts,  which  are  quite  in  a  different  cat^ory.  If 
the  succession,  again,  had  been  db  intestato — if  the  eldest  son  had  so  taken  the  heritage, 
and  the  second  the  personality,  there  could  plainly  have  been  no  question.  But  why 
should  the  mere  form  of  a  special  grant,  introduced  merely  to  regulate  the  succession 
inter  TicBredeSy  make  any  difference  in  the  application  of  this  just  and  familiar  rule,  as  to 
the  primary  incidence  of  abiding  burdens  on  the  abiding  part  of  that  succession )  In 
the  present  case,  too,  there  is,  strictly  speaking,  no  proper,  separate,  or  special  conveyance 
of  the  heritage.  The  whole  estate  is  carried  by  one  deed  to  trustees ;  and,  though  they 
are  directed  to  pay  over  the  rents  of  the  land  (in  the  case  that  has  occurred)  to  the 
pursuer,  all  the  different  parts  of  the  property  are  truly  still  in  their  hands,  and  liable 
to  the  burdens  which  are  l^ally  applicable  to  each,  gtw  ordine^  and  not  otherwise. 

I  am  tempted,  indeed,  with  reference  to  this  branch  of  the  argument^  to  observe, 
that,  in  extending  the  right  of  relief,  of  which  all  our  earlier  authorities  speak  as  com- 
petent only  to  special  legatees,  to  the  case  also  of  special  disponees  in  heritage,  I  cannot 
but  think  that  too  little  consideration  has  been  had  of  the  aggravation  (so  to  speak) 
which  the  rule,  when  so  extended,  must  receive  from  the  established  forms  of  conveying 
the  subjects  to  which  it  is  now  held  applicable.  Personal  estate  is  most  commonly 
conveyed  to  executors  by  general  description ;  and  legacies,  for  the  most  part,  are  left  as 
mere  sums  or  quantities,  with  no  tangible  individuality ;  but  land  cannot  be  effectually 
conveyed  except  by  specific  description ;  and  in  substance  and  effect,  therefore,  every 
disposition  of  heritage  must  be  a  special  disposition,  and  give  the  disponee  that  advantage, 
(though  he  should  thus  succeed  to  the  whole  heritage  of  the  defunct,)  which  would  not 
belong  to  bis  universal  assignee  in  the  personality.  It  might  also  be  curious  to  consider 
how  the  case  would  stand,  if  a  testator  were  to  will  away  the  whole  of  his  executry  in 
special  legacies ; — leaving  his  plate  and  furniture  to  one  person ;  his  horses  and  carriage 
to  a  second ;  his  shares  in  a  railway  to  a  fourth ;  and  one  or  two  bills  or  notes  of  hand, 
specially  described,  to  a  fifth  :  these  constituting  the  whole  of  his  personal  succession. 
As  against  such  special  legatees,  the  special  disponee  of  heritage  could  not,  it  is  appre- 
hended, have  any  right  of  relief  whatsoever — either  as  to  the  order  of  discussion  for 
onerous  debts,  or  for  gratuitous  provisions  of  capital  sums,  being  in  all  respects  only  in 
pari  cam  with  these  legatees — who  are  all  as  special  as  he  can  be.  But  it  seems  certain 
that,  at  all  events,  he  could  claim  no  such  relief  from  any  of  these  obligations,  which, 
from  their  own  nature,  and  the  general  law,  are  primarily  chargeable  on  the  land. 
Without  presuming,  therefore,  to  throw  the  least  doubt  on  these  authorities,  which  have 
settled,  generally,  that  special  disponees  are  entitled  to  the  same  privileges  as  special 
legatees,  it  does  appear  to  me  that  what  I  have  now  suggested  affords  strong  additional 
ground  for  holding,  that  the  rule  fixing  all  annuities  primarily  on  the  heritage  ought,  in 
a  case  like  the  present,  to  prevail  very  decidedly  over  that  which  would,  in  some  other 
cases,  relieve  a  special  disponee  of  burdens  for  which  he  might  otherwise  be  liable ;  and, 
upon  the  strength  of  this  rule  alone,  I  should  therefore  be  ready  now  to  give  judgment 
for  the  defenders. 

It  is  not,  however,  on  this  ground,  as  I  have  already  intimated,  that  I  wish 
exclusively,  or  even  principally,  to  rest  my  opinion.  The  ground  of  plain  intention  is 
equally  available ;  and,  perhaps,  even  more  satisfactory.  There  is  no  [1059]  question 
as  to  its  relevancy ;  and  the  evidence  of  it  in  this  case  I  take  to  be  altogether  irresistible. 
The  pursuer  seemed,  indeed,  at  one  time  to  insist  that  the  exemption  of  a  special 
disponee  could  only  be  taken  away  by  an  express  declaration  of  his  liability  by  the 
disponer.  But  this  plainly  cannot  be  seriously  maintained ;  and  was  not  ultimately 
asserted.  It  is  beyond  all  question  sufficient,  if  there  be  clear  evidence  of  intention ; 
though  it  may  require  to  be  gathered  from  a  complex  view  and  just  construction  of  the 
whole  testamentary  instruments ;  and  all  that  can  be  truly  said  of  the  right  of  a  special 
legatee  is,  that  it  raises  a  presumption  in  his  favour,  and  requires  something  of  a  stronger 
proof  to  establish  his  liability,  without  express  words,  and  by  mere  implication  from  the 
tenor  of  the  settlements.  It  is  mere  extravagance,  as  it  appears  to  me,  to  carry  his  pre- 
tensions any  higher. 

Now,  upon  this  point,  I  am  unwilling  to  go  again  into  the  circumstances  which  seem 
to  me  to  demonstrate  that  the  intention  of  the  testator,  from  the  date  of  his  first  trust- 
deed  in  1828,  to  that  of  his  last  revocation  in  1843,  was  uniformly  to  charge  the  whole 
provisions  for  his  widow  (except  the  allowance  for  furniture)  upon  his  landed  estate ; 
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that  the  pursuer  and  his  brother  were  neither  of  them  objects  of  any  great  personal 
favour;  and  that  their  interest  was  all  along  most  distinctly  postponed,  and  made 
dependent,  either  pro  toto,  or  for  the  greater  part,  on  the  complete  satisfaction  and 
expiration  of  that  of  the  relict.  This  is  so  well  made  out  in  the  case  for  the  trustees, 
that  I  am  very  much  disposed  to  refer  to  it  for  the  details,  and  shall  confine  myself, 
therefore,  to  a  few  observations. 

First  of  all,  then,  I  must  say  that  I  have  never  seen  a  case  where  a  party  was  less 
entitled  than  the  pursuer  here  to  represent  himself  as  the  persona  prcedUecta  in  the 
settlements.  In  the  first  place,  he  himself  comes  only  instead  of  his  brother  Hugh,  in 
whose  place  he  is  merely  substituted,  upon  some  disagreement  with  that  person,  a  few 
months  only  before  the  testator's  death  in  1843.  Second,  neither  of  these  parties  is 
provided  to  the  fee  of  any  part  of  the  heritage,  in  any  event  whatever,  but  only  to  a 
contingent  liferent,  in  case  of  the  testator  having  no  (^hildren — the  fee  being  destined, 
in  that  event,  to  their  issue,  and  they  themselves  being  plainly  introduced  merely  as 
stirpes^  from  which,  on  failure  of  nearer  heirs,  the  representatives  of  the  family  might 
be  derived ;  and,  third,  this  liferent  is  expressly  postponed,  wholly  and  entirely,  in  the 
case  of  the  eldest  and  most  favoured  brother,  to  the  total  liferent  of  the  whole  estates 
by  the  widow ;  and  in  the  case  of  the  surrogated  pursuer,  and  in  relation  to  the  second 
wife,  to  the  extent  of  at  least  L.1000,  and,  in  a  certain  event,  of  L.1200  a-year;  the 
ultimate  enlargement  of  this  sum  to  L.1500  being  expressly  declared  to  be  a  mere 
increase  of  these  original  provisions. 

It  is  of  some  importance,  in  this  question  of  intention,  to  consider  the  very  peculiar, 
and,  I  must  say,  very  awkward  way  in  which  the  present  pursuer  came  very  recently  to 
acquire  the  limited  interest  he  now  has  in  the  succession.  By  the  original  trust-deed  of 
1828,  executed  when  the  testator's  first  wife  was  alive,  and  which  is  still  the  governing 
deed  for  the  succession,  the  liferent  for  the  whole  property  is  given  to  that  lady,  in  the 
event  of  her  survivance ;  and  a  mere  contingent  liferent  of  the  land,  after  her  death,  to 
the  pursuer's  brother  Hugh.  She  died,  however,  in  1835,  and  the  testator  married  again 
in  1838,  when,  by  the  marriage-contract,  a  jointure  of  L.1000  was  provided  expressly 
out  of  the  rents  of  the  landed  estate,  though  liable  in  a  certain  event  to  be  restricted  to 
L.800,  which  restriction,  [1060]  however,  was  discharged,  and  the  full  sum  of  L.1000 
secured  in  all  events  by  a  separate  deed  executed  within  three  months  after,  in  April  of 
the  same  year,  and  this  provision  was  directed  by  the  same  deed  to  be  increased  to 
L.1500,  in  the  event  of  there  being  no  children — no  reference  being  made,  in  all  this 
time,  to  the  contingent  liferent  originally  appointed  for  Hugh.  At  last,  however,  in 
May  1843,  and  within  six  months  of  his  death,  the  testator,  having  conceived  some 
prejudice  against  his  nephew  Hugh,  executed  that  deed,  under  which  alone  the  interest 
of  the  present  pursuer  arises,  and  which  merely  surrogated  him  into  the  room  and  place 
of  his  brother — no  part  of  the  original  trust-deed  being  in  any  way  altered  or  revoked, 
except  the  disposition  to  Hugh  in  liferent,  and  his  issue-male  in  fee  ;  and  nothing  added 
to  it  but  one  or  two  additional  trustees  in  room  of  those  who  had  died,  and  the  substitu- 
tion of  the  pursuer  and  his  issue-male  "  in  the  room,  place,  and  stead  of  the  said  Hugh, 
and  his  issue-male," — the  whole  deed  being  so  strangely  conceived,  that  you  might  read 
it,  to  within  a  few  lines  of  the  close,  without  entertaining  the  least  doubt  that  the  first 
wife  was  still  alive,  or  that  the  liferent,  now  transferred  to  the  pursuer,  was  only  to 
commence  at  the  future  period  of  her  death.  Towards  the  very  end,  however,  he  does 
say,  in  the  fewest  possible  words,  that  he  had  executed  a  contract  of  marriage  with  his 
present  wife,  in  January  1838,  and  a  deed  of  additional  provisions  in  April  thereafter, 
"  all  which,"  he  adds,  **  I  hereby  ratify,  approve  of,  and  confirm," — a  clause  which, 
however  brief  and  unbusiness-like  in  its  structure,  both  parties,  I  understand,  are  agreed 
(or,  at  all  events,  I  think,  are  bound)  to  hold  as  equivalent  to  a  declaration  that  the 
provisions  there  made  for  the  second  wife  should  come  in  place  of  those  previously 
recited  as  having  been  made  for  the  first ;  and  should  burden  the  surrogated  rights  of 
the  pursuer  and  his  descendants,  exactly  as  the  former  did  those  of  his  brother.  I  am 
unable  at  least  to  see  any  other  meaning  or  effect  that  can  possibly  be  given  to  the  clause, 
or  to  understand  with  what  other  purpose  any  mention  of  those  later  deeds  could  be 
introduced,  in  an  instrument  having  no  other  direct  object  but  to  transfer  a  contingent 
liferent  of  the  heritage  (with  a  fee  to  the  children)  to  the  pursuer  in  place  of  his  brother ; 
and  thus,  by  the  very  terms  of  the  only  deed  by  which  he  is  favoured,  when  rightly 
interpreted,  I  conceive  his  primary  liability  for  these  provisions  would  be  established. 
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But  the  proof  of  intention  by  no  means  rests  there.  It  is  apparent,  I  think,  from 
every  separate  part  of  the  last  marriage-contract  and  deed  of  provisions.  First,  the  only 
provision  (of  L.1000  a-year)  that  is  made  in  the  marriage-contract  of  January  1838 
(except  for  furniture)  is  expressly  directed  "  to  be  uplifted  and  taken  out  of,  all  and 
whole  the  lands  of  Cloncaird/'  &c. ;  and  this  was  all  that  was  at  first  intended  to  be 
g^ven.  Then,  in  three  months  after,  comes  the  final  deed  of  April  1838,  containing 
various  additional  provisions,  every  one  of  which,  I  conceive,  is  as  plainly  intended  to 
be  laid  on  the  same  subject.  First,  the  eventual  restriction  to  L.800  in  the  original 
contract  is  entirely  taken  o£f ;  and  she  is  declared  to  be  entitled  to  the  full  L.1000  out 
of  the  lands,  even  though  she  should  choose  (as  she  has  done)  to  occupy  the  mansion, 
gardens,  &c.  and  a  home-farm  of  130  acres  adjoining,  rent  free.  Then  it  is  provided 
that,  in  the  event  of  the  heir  of  the  marriage  choosing  to  take  possession  of  these  sub- 
jects at  his  full  age,  **  she  shall  be  entitled  to  a  further  annuity  of  L.200  in  addition  to 
the  L.1000  provided  by  the  contract,  and  to  be  payable  alongst  therewith."  There  can 
be  no  doubt,  I  conceive,  that  this  additional  L.200  must,  at  all  events,  have  been  paid 
by  the  heir;  [1061]  making  L.1200  in  all,  and  the  whole  of  what  she  would  even  now 
have  been  entided  to  if  there  had  been  heirs  of  the  marriage — every  shilling  of  it  indis- 
putably laid  upon  the  heir  and  the  heritage  alone.  As  to  this  last  point,  indeed,  it  is 
satisfactory  to  find  that  the. pursuer  himsdf  admits  that  it  must  have  been  laid  on  the 
heir,  as  well  as  the  original  L.1000 ;  leaving  in  reality  only  L.300  (instead  of  L.700,  as 
the  pursuer  always  chooses  to  state  it)  for  the  subject  of  the  present  contention.  At 
page  56  of  his  revised  case,  he  has  these  words — "  in  the  contingency  of  an  heir  of  the 
marriage  taking  possession  of  the  mansion-house,  &c.  Mrs.  Ritchie  would  have  become 
entitled  to  L.200  a-year  more  ;  which,  beyond  all  question,  must  have  fallen  to  be  pro- 
vided for  by  the  heir,  as  being  the  surrogcUwn  for  her  liferent  of  the  mansion  and 
home-farm." 

So  far,  then,  all  is  clear,  and  neither  disputable  nor  disputed.  The  whole  original 
and  additional  provisions  for  the  second  wife,  in  the  event  of  there  being  issue  of  the 
marrii^e,  (like  those  to  the  first,)  are  indisputably  laid,  exclusively  and  without  relief, 
on  the  land ;  and  it  only  remains  to  be  seen  whether  there  be  any  room  to  suppose  that 
a  different  intention  was  entertained  as  to  the  moderate  increase  provided  in  case  there 
should  be  no  children.  The  words  of  this  last  provision,  which  occur  in  the  same  short 
deed  of  April  1838,  are,  that  in  that  event  '*  the  said  annuity  shall  be  increased  to 
L.1500,  whether  she  occupies  the  mansion-house  or  not;  and  the  sum  of  L.2000  for 
furniture  shall  be  increased  to  L.2500 ;  and  I  bind  my  heirs  and  executors  to  pay  the 
same  to  her  accordingly."  Now,  as  it  is  admitted  that  "  the  said  annuity  "  (of  L.1200 
or  L.1000)  was  to  be  paid  out  of  the  land  estate,  ia  it  possible  to  doubt  that  the  increase 
of  it  was  intended  to  come  from  the  same  quarter  ?  But  there  is  really  no  separate 
increase.  The  words  are,  not  that  an  additional  sum  shall  be  provided  to  raise  the 
original  annuity  to  L.1500,  but  that  "  the  said  annuity  "  itself,  without  any  separation 
of  its  parts,  or  change  of  its  identity,  shall  merely  "  be  increased  to  L.1500," — that  is, 
as  plainly,  I  think,  as  words  can  express  it,  that  it  shall  be  varied  in  amount  only ;  and 
that,  instead  of  the  original  annuity  of  LI 200  or  L.1000,  chargeable  on  the  estate,  an 
increased  annuity  of  L.1500  shall  now  be  so  chargeable.  It  is  inconceivable  to  me  that 
any  other  intention  can  be  seriously  ascribed  to  the  maker  of  this  instrument ;  and  when 
we  find,  in  the  close  of  all,  that  the  burden  of  all  these  additional  provisions  is  expressly 
and  primarily  laid  on  his  heirs,  as  well  as  on  his  executors — meaning,  according  to  my 
reading,  and  applicando  eingtUa  singtUis,  that  the  whole  annuity  should  be  laid  (where 
law  would  lay  it  at  any  rate)  on  the  heirs,  and  the  provisions  for  furniture  on  the 
executors,  I  think  we  not  only  satisfy  the  whole  words  of  the  instrument,  but  find  in 
them  a  distinct  expression  of  that  intention,  which  would,  at  all  events,  have  been 
necessarily  implied. 

Even  assuming,  therefore,  that  the  pursuer  was  tq  be  considered  as  a  proper  special 
disponee,  and  not  affected  by  the  general  rule  of  law  which  lays  all  annuities  primarily 
on  heritage,  I  must  hold  that,  on  the  plain  and  broad  ground  of  unequivocal,  and  I 
think,  even  express  intention,  he  must  now  be  subjected,  without  relief,  for  the  whole 
of  the  widow's  provision.  In  coming  to  this  conclusion,  I  have  purposely  avoided 
resting  any  thing  on  the  disputed  facts  as  to  the  nature  and  amount  of  the  testator's 
property,  or  his  own  estimate  of  it,  or  even  on  the  admitted  facts  as  to  the  condition  of 
his  family,  and  his  presumable  dispositions  towards  his  sisters  and  other  near  relativea 
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I  agree  with  my  brother,  Lord  [1062]  Fullerton,  that  theae  are  scarcely  legitimate 
•elements  in  such  a  discussion  as  we  are  now  engaged  with,  and  may  often  lead  to  rash 
and  unsafe  conclusions.  I  look,  therefore,  only  to  the  tenor  of  the  settlements  before 
us,  and  to  the  rules  of  law  applicable  to  their  construction,  and  determining  as  to  their 
effects ;  and,  on  these  grounds,  I  come,  without  hesitation,  to  the  opinion  I  have  now 
expressed. 

The  Court  assoilzied  the  defenders  from  the  conclusions  of  the  action,  and  found  no 
expenses  due  to  either  piarty. 

[Cf.  OratoforcTa  Trustees  v.  Orauford,  5  Macph.  278.] 


No.  184.  vm.  Dnnlop  1073.    8  July  1846.    2nd  Div. 

Isabella  Thomson  and  Others,  Petitioners. — A.  CampbelL 

Curator  Bonis — Insanity. — In  this  case,  which  was  a  petition  for  the  appointment  of 
eurcUor  bonis  to  a  person  labouring  under  mental  derangement,  the. Court  remitted  to 
the  Sheriff  to  inquire  into  the  fitness  of  the  curator  bonis  suggested  by  the  relatives 
who  made  the  application,  in  consequence  of  its  appearing  from  the  medical  certifi- 
cate accompanying  the  petition  that  the  lunatic  had  been  allowed  to  remain  in  a  state 
of  great  neglect. 


No.  135.  vm.  Dnnlop  1073.    8  July  1846.     2nd  Div.  -Lord  Robertson. 

James  Grassick,  Suspender. — Anderson — Hector. 
John  Farquharson,  Charger. — MUne. 

BUI  of  Exchange — [Blank  AcGeptance\. — Where  a  party  had  intrusted  a  blank  bill 
stamp,  having  his  signature  upon  it^  to  another,  who  thereafter  converted  it  into  a 
bill  by  getting  a  third  party  to  sign  as  drawer,  and  then  discounted  it  at  a  bank  and 
obtained  the  proceeds,  and  the  drawer  thereafter  retired  the  bill  at  the  bank  when 
due ; — Held  that  he  was  entitled  to  recover  against  the  acceptor. 

James  Grassick  brought  a  suspension  of  a  charge  upon  a  bill  at  the  instance  of  John 
Farquharson  of  Corachree.  The  ground  of  suspension  was,  that  he  had  received  no 
value  from  the  charger  for  the  bill.     The  bill  was  in  these  terms : — 

"  L.600.  "  Corachree,  21st  November  1845. 

"  Four  months  after  date,  pay  to  me  or  order  within  the  North  of  Scotland  Bank 
Office,  Aberdeen,  Five  hundred  pounds  sterling,  value  of 

(Signed)        "John  Farquhabson. 
"James  Grassioe." 
"  To  Mr.  James  Grassick^  farmer,  Coul,  Strathdon." 

(Blank  indorsed.) 

(Signed)        "John  Farquharson. 

» 

Grassick  made  a  reference  to  the  charger's  oath.  The  facts  to  which  John 
Farquharson  deponed  in  the  reference  were  as  follows : — "  That  he  had  first  received  the 
bill  in  question  from  Alexander  Farquharson  of  Asloun :  That  at  that  time  there  was 
nothing  written  on  the  bill  stamp,  with  the  exception  of  the  signature  '  James  Grassick : ' 
That  thereafter  [1074]  the  bill,  as  it  now  appears,  was  written  out  by  Dr.  Robertson, 
agent  for  the  North  of  Scotland  Bank  at  Tarland,  in  presence  of  the  deponent  and  the 
said  Alexander  Farquharson,  and  the  deponent  thereafter  signed  his  name  as  the  drawer 
and  indorser  thereof:  That  the  bill  was  then  left  in  Dr.  Robertson's  custody  by 
Alexander  Farquharson  :  That  at  the  time  when  the  deponent  thus  signed  the  bill  as 
drawer  and  indorser,  he  gave  no  money  to  the  acceptor  or  any  one  else  as  the  value 
thereof,  nor  did  he  himself  receive  any  money  on  account  thereof :  That  the  deponent 
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signed  the  bill  as  drawer  and  indoraer  in  order  to  enable  Alexander  Farqnharson  to 
retire  a  bill  of  his  and  James  Orassick's  which  had  become  due  a  few  days  preyionsly : 
That  the  deponent  never  saw  the  bill  last  referred  to,  and  he  acted  on  the  occasion 
entirely  on  the  representation  of  Alexander  Farqnharson,  and  he  does  not  know  whether 
Alexander  Farquharson  was  the  drawer  or  the  acceptor  of  the  bill  last  referred  to :  That 
the  deponent  in  no  way  gave  value  for  the  bill  charged  on,  unless  as  the  same  was  an 
accommodation  to  Alexander  Farquharson,  by  whom  it  was  negotiated  at  the  North  of 
Scotland  Bank's  branch  at  Tarland,  where  it  lay  till  maturity :  That  on  its  falling  due, 
it  was  dishonoured  by  the  acceptor,  and  it  was  not  retired  by  Alexander  Farquharson : 
That,  in  consequence,  the  deponent  retired  the  biU  as  the  drawer  and  indorser  thereof, 
he  having  been  called  upon  by  the  bank  in  that  character  to  do  so,  by  paying  the 
amount  thereof  to' the  agent  at  Tarland  for  the  said  bank :  That  a  few  diftys  after  the 
deponent  retired  the  bill  charged  on«  Alexander  Farquharson  called  upon  the  deponent 
and  gave  him  a  bill  for  L.600,  signed  by  himself  as  acceptor,  and  which  bill  the 
deponent  retained  and  still  retains,  as  a  collateral  security  for  the  repayment  of  the 
L.500  paid  by  him  on  account  of  the  biU  charged  on  in  manner  above  mentioned,  and 
for  an  advance  of  L.59  made  by  the  deponent  to  Alexander  Farquharson,  at  the  time 
when  he,  Alexander  Farquharson,  delivered  to  him  the  said  bill  for  L.600:  That 
Alexander  Farquharson  is  now  a  bankrupt  and  under  sequestration,  and  the  deponent 
has  claimed  on  his  estate  on  the  said  bUl  for  L.600,  to  the  extent  of  L.559,  besides 
interest :  That  the  deponent  in  his  claim  has  stated  that  he  holds  the  bill  charged  on  as 
a  collateral  security  for  said  debt  to  the  extent  of  L.500 :  That^  on  the  Saturday  before 
the  bill  chaiged  on  became  due,  the  suspender  called  upon  the  deponent  and  gave  to 
him  the  notice  he  had  received  from  the  bank  of  the  bill  being  due,  which  notice  he 
left  with  the  deponent,  stating  that  he  could  not  retire  the  bill :  That  the  deponent  said, 
that  if  he,  the  deponent,  retired  the  bill,  he  would  hold  him,  the  suspender,  answerable 
for  the  amount" 

Grassick  pleaded,  in  a  minute  of  debate; — That  it  c^peared  from  the  charger's 
deposition  upon  oath,  that  he  was  not  a  bona  fide  onerous  holder  of  the  bilL  Had  the 
state  of  the  facts  been  that  the  charger  had  in  bona  fide  received  a  bill  from  Alexander 
Farquharson,  with  the  suspender's  subscription  as  acceptor,  under  an  indorsation  for 
value,  he  might,  as  an  [1076]  onerous  holder,  have  been  protected  as  in  a  question  with 
the  apparent  acceptor,  though  it  had  originally  contained  only  a  signature,  when 
delivered  to  Alexander  Farquharson.  But  the  charger  did  not  stand  in  the  position  of 
an  indorsee;  and  it  appeared  from  his  oath,  that  what  he  received  from  Alexander 
Farquharson  was  not  a  bill,  and  had  none  of  the  privileges  attached  by  law  to  such 
instruments.  This  document^  when  it  left  the  hands  of  the  suspender,  and  was 
received  and  seen  by'the  charger,  was  merely  a  blank  slip  of  paper,  with  the  suspender^s 
signature.  In  this  condition,  it  founded  no  presumption  that  it  was  held  by  Alexander 
Farquharson  for  value.  The  suspender  gave  no  authority  to  the  charger  to  sign  as 
drawer,  and  to  convert  the  blank  paper  into  a  bill ;  on  the  contrary,  it  was  converted 
into  a  bill  by  the  charger  and  Alexander  Farquhar8on,[without  the  privity  or  sanction  of 
the  suspender.  In  his  oath,  the  charger  admitted  that  he  had  not  given  to  the 
suspender  any  value  for  the  bill.  The  present  case  was,  in  all  its  material  circumstances, 
similar  to  that  of  Hood  i;.  Darling,^  which  was  a  conclusive  authority  against  the  chaiger 
being  entitled  to  recover  from  the  suspender. 

The  argument  of  the  charger  was  that  adopted  by  the  Lord  Ordinary,  in  the  note  to 
his  interlocutor.* 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  the  oath  negative  of  the 
reference,  and  therefore  refuses  the  note  of  suspension :  Finds  the  complainer  liable  in 
expenses."  * 

1  November  25,  1808,  (Hume's  Reports,  p.  59.) 

*  Avihorities  for  the  Charger. — Disher  v.  Kidd,  Nov.  16,  1810,  (Hume's  Decisions, 
p.  64) ;  Dixon  v.  Boyd,  June  7,  1827,  (5  S.  &  D.  p.  773) ;  Allan  v.  Gallic,  June  5, 
1829,  (7  S.  &  D.  p.  706) ;  Smith  r.  Taylor,  February  27,  1824,  (2  S.  &  D.  p.  766); 
Lyon  V,  Butter,  December  7,  1841,  {ante^  Vol.  IV.  p.  178.) 

'  *'  Note. — The  suspender  does  not  deny  his  subscription  as  appearing  on  the  fooe  of 
the  bill  charged  on.  He  put  his  name  to  a  blank  bill-stamp  capable  of  covering  a  bill 
for  L.500.     In  so  doing  he  undertook  a  valid  obligation  to  that  amount  in  favour  of  any 
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[1076]  Graseick,  the  saspender,  reclaimed. 

Lord  Justiob-Clkrk. — The  case  of  Hood  is  not  applicable  to  the  present.  It  was 
decided  upon  the  specialty,  as  the  lubric  bears,  that  the  bUl  there  had  been  "  perverted 
to  a  wrong  purpose."     This  is  precisely  the  case  of  Disher,  and  Dirom  v.  Boyd. 

The  other  Judges  concurred. 

The  Court  accordingly  adhered. 

[Cf.  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  20;  Cameron  v.  Morrison,  7 
M.  389;  Russell  v.  Bannock  Coal  Company,  24  R.  1017,  1019.] 

onerous  and  bona  fide  holder.  He  entrusted  this  blank  stamp  to  Alexander  Farquharson, 
for  whose  accommodation,  he  says,  it  was  intended.  Alexander  Farquharson  might  have 
written  out  the  bill  making  himself  drawer ;  and,  had  he  done  so,  and  indor&sd  it  for 
value,  the  onerous  indorsee  could  clearly  have  recovered  against  the  suspender.  In  place 
of  doing  so,  however,  Alexander  Farquharson  goes  with  the  charger  to  the  h&nk, 
where  the  bill  is  written  out  by  the  bank  agent,  and  the  charger  puts  his  name  to 
it  as  drawer  and  indorser.  This  was  done  to  enable  Alexander  Farquharson  to  retire 
another  bill,  as  he  stated  at  the  time ;  and  the  proposed  accommodation  to  him,  which 
the  suspender  intended  when  he  signed  the  blank  stamp,  was  thus  secured,  though  per- 
haps not  in  the  precise  form  contemplated.  The  charger  retired  the  bill  at  the  bank 
when  due,  the  acceptor  having  stated  that  he  could  not  do  so. 

"  These  are  the  material  facts  as  appearing  on  the  face  of  the  oath,  and  from  these 
the  suspender  contends  that  the  charger  is  not  an  onerous  bona  fide  holder.  Now, 
1st,  As  to  onerosity,  the  oath  is  conclusive ;  because  the  charger,  who  got  nothing 
when  the  bill  was  discounted,  actually  paid  that  bill  to  the  bank  when  it  became 
due,  and  thus  he  has  advanced  the  L.500.  2d,  As  to  bona  fides,  if  it  be  once  admitted 
that  a  subscription  to  a  blank  stamp  imports  an  obligation  to  pay  the  amount  of  such 
bill  as  the  stamp  will  cover,  which  it  seems  difficult  to  dispute,  it  is  not  easy  to  see  any 
mala  fides  on  the  part  of  the  charger.  It  is  true  he  had  no  direct  transaction  with  the 
suspender ;  but  if  Alexander  Farquharson's  name  had  been  put  upon  the  bill  as  drawer, 
and  he  had  then  indorsed,  it  what  defence  could  the  suspender  have  offered  ?  If  he  had 
none,  then  how  is  he  in  a  worse  condition  than  if  that  form  of  the  transaction  had  been 
followed  ?  The  substance  is  the  same.  The  suspender  in  either  case  stands  as  acceptor, 
and  must  pay  the  onerous  holder.  Was  he  not  liable  to  the  bank,  had  the  drawer  been 
unable  to  pay,  and  if  the  drawer  has  paid,  as  the  oath  proves,  how  is  he  in  a  different 
situation?  Wherein,  then,  does  the  mala  fides  of  the  charger  consist?  He  saw 
Alexander  Farquharson  in  possession  of  the  stamp  intended  as  a  fund  of  credit,  and  he 
took  the  form  of  drawing  out  the  instrument  which  the  bank  agent^  who  was  to  discount 
the  bill,  thought  best.  Whether  Alexander  Farquharson  appli^  the  proceeds  to  the  pay- 
ment of  another  bill  by  himself  and  the  suspender  or  not,  as  the  charger  was  not  privy 
to  his  application  of  the  money  to  any  other  purpose,  can  be  of  no '  importance.  The 
oath  is  clearly  negative  of  the  charger  himself  having  received  any  value,  and  there  was 
nothing  in  what  is  called  the  concoction  of  the  instrument  at  all  foreign  to  its  true  and 
legitimate  purpose. 

*'  In  the  case  of  Hood  v.  Darling,  25th  November  1808,  reported  by  Mr.  Hume,  on 
which  the  suspender  mainly  relies,  it  is  plain  that  the  bill  intended  for  one  purpose  was 
perverted  to  a  different  purpose.  The  rubric,  which  shows  Baron  Hume's  understand- 
ing of  the  decision,  is — '  Blank  acceptance  perverted  to  a  wrong  purpose,  and  signed  by 
'  a  wrong  drawer ; '  but  here  no  such  perversion  of  the  object  of  the  suspender,  in  putting 
his  name  to  the  blank  stamp,  occurred.  Surely  it  cannot  be  contended  that  the  blank 
stamp  is  in  any  way  different  from  an  acceptance  blank  in  the  drawer's  name.  Yet  the 
case  of  Disher  t;.  Kidd,  16th  November  1820,  subsequent  to  the  case  of  Hood,  determines 
that  a  bill  accepted  blank  in  the  drawer's  name  is  effectual  to  any  one  who  g^ves  value 
for  it,  and  signs  as  drawer.  In  the  case  of  Smith  v.  Taylor,  27th  February  1824,  which 
was  that  of  a  blank  stamp,  it  was  observed,  that  *  if  a  holder  had  truly  given  value  for 
'  a  skeleton  bill,  it  was  of  no  consequence  whether  he  appeared  on  it  in  the  character 
'  of  drawer  or  indorser.'  The  Lord  Ordinary,  therefore,  thinks  the  oath  negative  of  the 
reference.  He  is  strongly  confirmed  in  this  opinion  by  the  decision  in  the  case  of  Lyon 
V.  Butter,  7th  December  1841,  (4  Dunlop,  p.  178.)     'The  rule  certainly  is,'  as  Lord 
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No.  138.  Vm.  Dnnlop  1077.    9  July  1848.    Ist  Div.— Lord  Wood. 

John  Grant,  Pursuer. — Macfarlane, 

Albx.  Grant,  Defender. — Inglis. 

Testament — Legacy — RevoccUion — Error — Condition— Reduction. — Where  a  testator,  by 
a  codicil,  revoked,  on  the  narrative  of  a  false  cause,  a  legacy  he  had  previously  granted 
by  his  settlement,  and  where  it  did  not  appear  certain  that  if  he  had  known  the  truth 
he  would  not  have  revoked,  and  where  the  false  cause  assigned  was  not  made  a  con- 
dition of  the  revocation ; — Held  the  alleged  error  not  to  be  a  relevant  ground  for 
reduction  of  the  codicil 

Alexander  Smith,  of  Bogtown,  executed,  on  17th  December  1840,  a  trust^ispoeition 
and  settlement  of  his  affairs,  by  which  he  assigned  to  certain  trustees  his  whole  estate, 
heritable  and  moveable,  and  in  particular  his  lands  of  Bogtown,  and  certain  other  heri- 
table subjects  belonging  to  him  in  the  neighbourhood  of  Forres.  The  purposes  of  the 
trust  were,  generally,  the  payment  of  debts,  and  the  distribution  of  the  truster's  property 
among  various  legatees.  One  of  the  purposes  was,  to  convey  and  make  over  the  lands 
of  Bogtown,  and  certain  other  lands,  to  the  truster's  nephew,  Alexander  Grants  (the 
defender,)  and  the  heirs  of  his  body.  The  provision  to  the  truster's  other  nephew,  John 
Grant,  (the  pursuer,)  was  in  the  following  terms : — "  After  paying  or  providing  for  the 
legacies  before  mentioned,  and  deducting  the  necessary  expense  which  may  be  incurred 
in  the  execution  of  the  trust,  I  hereby  appoint  my  said  trustees  to  pay  over  the  surplus 
or  residue  of  my  whole'  means  and  effects  to  the  said  John  Grant»  surgeon  at  Ceylon, 
and  to  convey  to  him  all  rights  and  securities  thereof  which  may  be  vested  in  my  said 
trustees."    lliis  trust-deed  was  prepared  by  a  solicitor  in  Inverness. 

On  15th  May  1843,  Mr.  Smith  executed  a  new  deed  or  codicil,  whereby  he  consider- 
ably altered  the  provisions  granted  by  the  first  deed  to  his  nephews.  This  second  deed 
or  codicil  was  prepared  by  a  writer  in  Forres,  and  was  in  the  following  terms : — "  I, 
Alexander  Smith,  Esquire,  of  Bogtown,  residing  in  Forres,  considering  that^  by  my  deed 
of  settlement,  I  bequeathed  to  my  nephew,  John  Grant,  a  sum  of  money,  considered 
equal  to  the  value  of  the  heritable  property  left  to  his  brother  Alexander  Grant,  and 
also  the  free  residue  of  my  estate ;  that  since  the  said  deed  was  executed  my  means  have 
accumulated  considerably,  and  the  value  of  landed  property  has  suffered  and  is  likely  to 
suffer  depreciation,  I  hereby  recal  the  bequest  of  the  whole  free  residue  of  my  estate  in 
favour  of  the  said  John  Grant,  and  hereby  will  and  appoint,  that  after  payment  of  all 
my  debts,  and  the  specific  legacies  enumerated  in  my  deed  of  settlement,  the  free  residue 
of  my  whole  means  and  estate,  heritable  and  moveable,  shall  be  paid  and  delivered  to 
my  said  [1078]  nephews,  John  Grant  and  Alexander  Grant,  and  to  their  respective  heirs, 
in  equal  shares  or  portions,  appointing  them  my  residuary  legatees  accordingly." 

On  the  testator's  death,  John  Grant  raised  an  action  of  reduction  of  this  codicil 
against  his  brother  Alexander,  on  the  ground,  (1.)  that  he  (Alexander)  had  impetrated 
the  deed  from  Smith  by  fraud  and  circumvention;  and  (2.)  that  it  proceeded  upon 
essential  error.  The  only  question  at  present  decided  related  to  the  relevancy  of  this 
second  reason  of  reduction. 

The  alleged  error  had  reference  to  the  narrative  of  circumstances,  or  statement  of 
the  inductive  causes,  on  account  of  which  the  second  deed  of  1843  was  executed.  That 
statement,  it  was  alleged,  was  false  and  erroneous,  in  so  far  as  it  set  forth,  (1.)  that  the 
granter  had,  "  by  his  deed  of  settlement,  left  (over  and  above  the  residue  of  his  estate) 
to  the  pursuer  a  sum  of  money  considered  equal  to  the  value  of  the  heritable  property 
left  to  the  defender ;  whereas,  in  fact,  no  sum  of  money  whatever  had  been  so  left  to 


Gillies  stated,  '  that  when  a  party  subscribes  a  blank  stamp,  he  must  be  considered  as 
'  the  acceptor  for  the  full  amount  which  the  stamp  will  cover,  and  subject  to  all  the 
'  liabilities  attaching  to  the  character  of  acceptor.'  He  may  no  doubt  show  that  his 
subscription  was  procured  by  fraud,  which  is  not  here  alleged ;  and  there  is  no  rule,  as 
Lord  Mackenzie  observes,  that  notice  should  be  given  of  the  bill  being  filled  up  to  the 
party  who  thus  suhscribed.  The  judgment  of  Lord  FuUerton  also  very  clearly  states 
the  doctrine,  and  satisfactorily  disposes  of  the  case  of  Hood," 
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the  puisaer."  And  (2.)  that,  since  the  said  trust-deed  was  executed,  his  (the  granter's) 
means  had  accumulated  considerably,  and  the  value  of  landed  property  had  su£fered, 
and  was  likely  to  suffer  depreciation ;  whereas,  in  fact,  no  such  changes  had  taken  place, 
or  were  then  likely  to  occur. 

Defences  were  lodged,  and  a  record  closed,  and  the  first  plea  of  the  defender  was  in 
the  following  terms : — "  That  the  allegation  of  a  false  narrative  in  the  deed  under  reduc- 
tion is  irrelevant,  and  affords  no  ground  for  setting  aside  the  deed/' 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the  error 
on  which  it  is  stated  that  the  codicil  executed  by  the  late  Alexander  Smith,  on  the  15th 
day  of  May  1 843,  proceeds,  does  not  of  itself  afford  any  sufficient  ground,  in  point  of 
law,  for  reducing  the  said  codicil,  and  holding  it  to  form  no  part  of  the  settlement  of 
the  said  Alexander  Smith,  whatever  may  be  its  relevancy  or  weight,  either  in  construing 
and  giving  effect  to  the  whole  settlement  of  the  said  testator,  taking  the  said  codicil  as 
a  part  thereof,  or  in  the  reduction  of  said  codicil,  on  the  ground  of  its  having  been 
impetrated  by  and  through  fraud  on  the  part  of  the  defender,  and  facility  and  weakness 
on  that  of  the  testator,  all  of  which  is  reserved :  Therefore,  sustains  the  first  defence ; 
and,  quoad  uUra^  before  further  answer,  appoints  the  cause  to  be  enrolled." 

llie  pursuer  reclaimed,  and  pleaded ; — ^That  the  meaning  of  the  testator  evidently 
was,  to  leave  his  two  nephews  on  an  equality ;  and  by  bequeathing  a  sum  to  the  pursuer 
(besides  the  residue^  equal  to  the  lands  of  Bogtown  given  to  the  defender,  this  object 
would  be  accomplisned.  But  no  such  sum  has  been  left,  although  this  codicil  proceeds 
on  the  assumption  that  it  has ;  and  thereupon  it  goes  on  to  declare  that  the  free  residue 
shall  be  equally  divided.  The  practical  result  is,  that  [1079]  the  defender  gets  three 
times  as  much  as  the  pursuer,  by  obtaining  the  whole  heritage  and  half  the  residue 
besides.  The  lands  are  worth  L.3000 ;  the  residue  is  also  about  L.3000 ;  the  pursuer 
has  only  received  L.1500,  while  the  defender  has  L.4500;  a  division  totally  contrary 
to  the  testator's  intention.  But  as  the  codicil  proceeds  on  the  assumption  that  the 
distribution  will  be  equal  between  the  nephews,  and  as  this  is  an  essential  error,  a  court 
of  equity  is  bound  to  correct  it.  The  English  law,  in  such  a  case,  would  allow  the  will 
to  be  read  according  to  the  intention,  although  it  might  be  differently  expressed  through 
the  effect  of  error ;  ^  and  the  English  law  on  this  subject  is  derived  from  the  same  source 
as  that  of  Scotland,  namely,  the  civil  law. 

Pleaded  for  the  defender ; — That  the  alleged  error  is  altogether  irrelevant  as  a  ground 
of  reduction.  It  has  been  settled  by  direct  decision,  that  a  false  cause  does  not  vitiate 
a  legacy ;  and  the  same  principle  is  applicable  to  the  revocation  of  a  legacy  already 
granted.^  This  is  the  clear  doctrine  of  t^e  Roman  law,  from  which  that  of  Scotlimd  is 
derived.'  The  limitation  to  the  rule  is  stated  in  the  note  of  Lord  Newton,  in  the  case 
of  Speirs,  that  "  it  is  only  in  the  case  where  it  appears  certain  that,  had  the  testator 
known  the  truth,  he  would  not  have  left  the  legacy."  But  there  is  no  certainty  here  at 
all,  that  the  testator  would  not  have  made  the  revocation  if  he  had  known  the  alleged 
error.  The  English  cases  are  of  no  great  authority  in  regard  to  a  question  of  this  nature, 
where  there  are  authorities  of  so  direct  a  kind  in  the  Roman  law  and  in  that  of  Scotland. 
But  there  are  cases  in  that  law  which  fully  uphold  the  defence  in  this  case,  that  a  false 
narrative  is  not  an  effectual  ground  for  setting  aside  a  legacy.*  No  doubt,  if  it  appear 
from  the  deed  itself  that,  but  for  the  cause  alleged,  the  legacy  would  never  have  been 
granted,  then  that  cause  is  a  condition  of  the  bequest ;  and  if  it  be  false,  it  is  then 
certain  that,  to  refuse  to  give  effect  to  the  legacy,  is  to  carry  out  the  intention  of  the 
testator.  But^  in  the  present  deed,  there  is  no  such  intention  expressed.  Three  motives 
are  assigned  for  the  revocation.  If  one  of  them  had  been  false,  and  two  of  them  true, 
would  the  whole  thereby  fall  ?  And  suppose  the  codicil  reduced,  is  the  old  settlement 
to  be  set  up  again,  although  it  clearly  appears  to  have  been  the  testator's  intention  to 
make  an  alteration  of  some  kind  ?  Further  there  is  no  error  in  the  case.  The  defender 
is  ready  to  establish  that  the  testator's  means  had  accumulated,  and  that  limded  property 
had  become  depreciated  in  the  way  stated  in  the  codicil.    And  as  to  the  other  cause 

1  1  Williams,  122 ;  Evans  v.  Evans,  (2  Perry  and  David.  378). 
s  Speirs  v.  Graham,  December  18,  1829,  (8  S.  and  D.  268). 

•  Domat,  Civil  Law,  B.  m.  tit.  L  §  7,  also  §  8,  No.  10. 

*  Att.-Oen.  V.  Uoyd,  (3  Atkins,  551) ;  Kennell  v.  Abbot,  (4  Yesey,  802) ;  Powell 
on  Devises,  p.  124-5. 
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asaigned,  it  is  [1080]  not  said  that  the  testatoi  had  left  to  the  puisuer  a  sum  of  money 
over  and  above  the  reeidue,  but  a  sum  which  is  equal  in  valae  to  the  heritage,  and  which 
is  also  the  residae. 

Lord  Pbbsidbnt. — ^This  case  has  been  very  well  argued,  and  the  authorities  on  the 
point  have  been  all  brought  before  us ;  and  on  consideration  of  these  arguments  and 
authorities,  I  feel  myself  unable  to  differ  from  the  Lord  Ordinary.     It  is  by  no  means 
so  clear  a  proposition,  as  has  been  assumed,  that  there  is  any  mistake.     I  am  referred 
back  to  the  original  settlement ;  and,  on  looking  at  it,  I  cannot  get  over  that  clause  which 
follows  the  provision  as  to  Bogtown,  &c.,  where  it  is  said,  *'  I  hereby  appoint  my  said 
trustees  to  pay  over  the  surplus  or  residue  of  my  whole  means  and  effects  to  the  said 
John  Grant ;  but,  in  the  event  of  his  death  before  the  residue  is  ascertained  and  ready 
to  be  paid,  and  that  he  leaves  a  family,  then  the  same  shall  belong  to  and  be  divided 
among  his  lawful  children/'    Now,  this  is  a  special  clause.     It  does  not  merely  say,  I 
give  you  the  residue.     It  is  the  bequest  of  the  whole  surplus  of  all  means  and  effects ; 
and  then  you  see  that,  along  with  that  special  gift,  the  trustees  are  to  convey  all  rights 
and  securities.     It  is  impossible,  therefore,  to  take  the  shorthand  way  of  treating  this 
as  a  bequest  of  the  residue.    The  writer  who  made  the  codicil  tells  the  import  of  the 
prior  deed  after  examining  it  himself,  or  he  gave  the  statement  as  to  its  contents  from 
the  report  of  the  old  gentleman.     The  testator  puts  in  the  codicil  what  he  understood  to 
be  the  provision  he  had  made.     Now,  when  you  see  that  he  makes  over  not  merely  the 
residue,  but  the  whole  surplus,  there  is  a  difficulty  in  saying  there  is  any  error  at  all, 
because  if  he  had  had  any  money,  it  would  have  been  included  under  "  the  whole  means 
and  estate  and  effects ; "  and  it  would  give  a  right  to  the  whole  residue  of  his  means  and 
effects,  coupled  with  the  obligation  on  the  trustees  to  convey  over  the  securities.     Is  it, 
therefore,  an  error  in  the  codicil  to  say,  I  give  a  sum  of  money,  and  include  in  that  also 
the  free  residue  of  my  estate,  which  I  think  equivalent  to  the  value  of  Bogtown  ?    That 
is  not  a  strained  construction  at  all.     The  clause  is  not,  I  give  you  L.1000  over  and 
above  the  residue.     Is  that  inconsistent  with  what  precedes  ?    Look  back,  moreover,  to 
the  deed  itself,  and  it  will  be  seen  that  there  is  the  most  ample  power  to  revoke  and 
alter : — "  And  I  do  hereby  reserve  not  only  my  own  liferent,  but  also  full  power  and 
liberty  to  myself,  at  any  time  of  my  life,  or  even  on  deathbed,  to  alter  and  recal  these 
presents  in  whole  or  in  part,  as  I  shall  think  fit."    So  that  here  is  absolutely  a  reserved 
power  to  make  any  alteration  whatever  on  this  deed,  either  as  to  heritable  or  moveable 
state,  and  to  burden  it  in  any  way ;  and  he  makes  an  addition  in  the  form  of  this  codicil. 
Now,  is  there  any  principle  of  law  that  would  warrant  us  in  putting  this  codicil  in  the 
fire  1-— f or  it  comes  to  that.     I  can  find  no  principle  for  it — quite  the  reverse.     If  we 
had  seen  here  that  the  bequests  in  the  codicil  were  made  on  certain  conditions,  as  in 
those  cases  referred  to  from  the  bar,  and  if  we  found  that  these  conditions  could  not  be 
operative,  then  we  would  apply  the  law  in  the  same  manner  as  in  these  authorities ;  but 
when  we  have  the  doctrine  so  clearly  laid  down  by  Lord  Newton  as  to  the  civil  law,  and 
sanctioned  in  our  own,  that  we  cannot  interfere  unless  we  are  certain  there  has  been  an 
error,  I  cannot  set  aside  this  codicil.     I  subscribe  entirely  to  Lord  Newton's  exposition 
of  the  law.     Nor,  indeed,  is  the  English  law  different  from  our  own.     It  agrees  with  the 
doctrine  sanctioned  in  [1081]  that  case  of  Speirs,  and  with  the  Roman  law.     Finally, 
the  Lord  Ordinary  has  not  excluded  this  pursuer  from  his  remedy,  founded  on  the  old 
gentleman's  alleged  incapacity,  and  he  may  use  the  variations  in  the  two  deeds  as  part 
of  his  evidence ;  but  at  present  I  can  find  no  grounds  to  alter  the  interlocutor. 

Lord  Maokbnzib. — I  have  the  same  impression.  The  law  is,  that  a  false  cause  does 
not  annul  a  legacy.  If  we  were  to  adopt  any  other  rule,  a  maker  of  a  legacy  would  be 
bound  to  prove  iJl  he  said,  and,  on  peril  of  not  being  able  to  prove  it  all,  the  legacy 
would  vanish.  Persons  making  legacies  do  not  understand  that.  Have  they  not  a  right 
to  say  what  they  like  t  They  can  give  an  opinion,  and  expound  their  views  at  pleasure 
In  this  case  there  are  three  reasons  inductive  assigned  in  the  codicil :  One  of  them  is, 
that  the  value  of  landed  property  has  decreased — and  another  is,  that  his  means  had 
accumulated  considerably.  Now,  can  any  one  doubt  that  he  could  judge  of  these  matters 
himself?  Was  it  necessary  to  have  the  opinion  of  men  of  skill  as  to  his  statement^  or 
accountants  to  examine  his  affairs  t  I  cannot  conceive  that.  If  he  had  been  told  tliat 
there  was  a  mistake,  he  would  have  answered  that  such  was  not  his  opinion.  In  that 
way,  two  of  the  reasons  being  clearly  opinions,  the  third  reason  as  to  a  previous  legacy 
by  some  former  settlement^  remains  to  be  considered.    Was  he  not  entitled)to  say  what 
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he  pleased  of  his  own  preyious  will)  This  is  not  the  same  thing  as  the  leaving  a  new 
bequest  on  the  false  canse,  that  a  man  was  dead  who  was  alive.  It  is  a  different  thing 
altogether  when  he  says,  '*I  have  made  a  former  settlement,  and  by  that  settlement 
certain  things  are  provided  for."  He  had  it  beside  himself ;  and  are  you  at  liberty  to 
contradict  him,  and  prove  that  he  made  no  such  settlement,  or,  if  he  made  one,  that  it 
did  not  contain  that  provision  ?  How  can  we  be  sure  what  settiiements  he  made  1  The 
pursuer  says  he  will  prove  it,  but  what  title  has  he  to  say  that  the  settlement  was  one 
way,  when  the  testator  himself  says  that  it  was  another.  As  to  the  other  two  motives, 
I  am  quite  clear.  Then,  if  you  once  get  that  length,  you  have  three  reasons  declared 
for  the  alteration,  and  what  is  done  1  Suppose  the  third — as  to  the  legacy  to  the  pursuer 
— proved  to  be  false,  what  then  t  Could  you  hold  that  the  codicil  vanished  ?  That 
would  be  quite  unjust.  If  there  are  three,  and  two  stand,  the  third  only  being  false, 
you  cannot  say  that  the  third  destroys  the  deed  altogether.  Suppose  it  were  true  that 
the  lands  had  lost  value,  and  that  the  residue  had  increased,  could  we,  merely  because 
it  turned  out  that  the  legacy  left  was  not  lef t^  reduce  the  codicil  altogether  1  If  this 
were  the  result,  you  might  illustrate  it  by  analogous  cases  perfectly  ludicroas.  Suppose 
the  legacy  had  been  a  trifle,  and  the  addition  to  the  means  and  estate  enormous,  or  the 
faXL  in  the  value  of  limd  one-half,  could  you  set  aside  the  whole  codicil,  merely  because 
he  was  in  an  error  as  to  that  former  trifling  legacy )  If  you  cannot  do  that,  what  can 
you  do  ?  What  does  the  error,  if  it  be  an  error,  warrant  1  It  would  only  warrant  us  in 
setting  aside  a  part,  and  we  cannot  tell  what  part.  According  to  some  of  the  cases  cited 
at  the  bar,  we  have  no  other  course  but  to  annul  the  legacy  entirely.  Suppose  he  had 
known  ever  so  well  that  the  legacy  had  never  been  left,  how  can  you  say  what  he  woidd 
have  done  ?  He  would  have  done  something  assuredly.  We  are  quite  sure  that,  at  the 
time  of  this  last  legacy,  he  did  not  mean  things  to  remain  as  at  the  first.  In  the  first, 
the  one  of  the  parties  had  land,  and  the  other  had  residue.  How  then  could  we  have 
a  certainty  that,  by  reducing  this  deed,  we  bring  it  back  to  what  was  agreeable  to  his 
intention,  [1082]  when  he  made  the  second  ?  It  is  impossible  to  say  what  his  intention 
would  be,  or  how  he  would  have  carried  it  into  effect.  If  he  had  had  a  different  opinion 
in  regard  to  them  all,  perhaps  he  would  have  made  no  change ;  but,  on  the  whole,  justice 
and  expediency  demand  that  we  should  adhere  to  the  doctrine  of  the  civil  law,  that  a 
false  cause,  unless  in  peculiar  circumstances,  is  no  ground  for  setting  aside  a  legacy. 

Lord  Fullbrton. — I  take  the  same  view.  The  Lord  Ordinary  says,  that  "  the  error 
on  which  it  is  stated  that  the  codicil  executed  by  the  late  Alexander  Smith  does  not  of 
itself  afford  any  sufficient  ground,  in  point  of  law,  for  reducing  the  said  codicil,  and 
holding  it  to  form  no  part  of  the  settlement  of  the  said  Alexander  Smith,  whatever  might 
be  its  effect "  in  construing  the  settlement,  or  in  any  question  of  reduction  on  the  ground 
of  incapacity.  That  is  all  his  Lordship  has  decided.  He  leaves  untouched  the  question 
as  to  the  effect  which  this  supposed  error  may  have,  either  in  the  action  of  reduction, 
or  in  the  general  construction  of  this  settlement  itself.  With  regard  to  the  error,  I 
think  it  clear,  that  the  only  error  on  which  the  party  can  found  at  all  is,  that  the  will 
did  not  contain  a  specific  legacy  in  fovour  of  John  Grant  Before  considering  this, 
however,  I  must  premise,  that  I  rather  agree  with  your  Lordship  in  thinking,  that  there 
was  no  error  here.  There  is  a  great  deal  to  be  said  in  favour  of  the  argument,  that  the 
party  was  construing  his  own  settlements.  The  settlement  may  be  read,  that  he  did  not 
mean  to  give  any  specific  legacy,  but  meant  the  whole  surplus  of  his  estate,  which  included 
a  sum  equal  in  value  to  his  land.  But,  be  that  construction  as  it  may,  I  will  not  place 
my  judgment  on  it.  The  Lord  Ordinary  has  decided  the  case  on  the  ground  that  there 
was  an  error,  and  I  think  his  conclusion  a  sound  one.  An  error  does  not  itself  form  a 
ground  of  reduction;  it  is  clearly  no  question  for  a  Jury;  it  is  one  relative  to  the 
meaning  of  a  document.  A  mere  error  in  the  general  case  will  not  do.  There  must  be 
some  error  of  that  kind  that  you  must  hold  that  the  erroneous  opinion  held  by  the  testator 
at  the  time  forms,  as  it  were,  a  condition  of  the  settlement.  It  is  on  that  ground  put  in 
the  general  case ;  it  is  read  in  this  way : — ^I  revoke  the  former  settlement  on  condition 
that  something  has  happened,  or  will  take  place.  In  this  way,  the  rule  is  quite  intelli- 
gible, when  the  condition  is  expressed  or  inferred  from  evident  implication.  Such  is 
the  case  where  the  bequest  is  made  in  a  certain  way,  on  the  narrative  that  a  legacy  has 
been  left  by  some  other  party,  and  where  the  testator  has  no  means  of  ascertaining  the 
truth.  The  peculiarity  of  the  present  case,  however,  is,  that  the  condition,  or  what  is 
calkd  the  condition,  is  something  within  the  power  of  the  testator  himself.    He  says,  I 
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have  left  tu  John  Grant ''  a  sum  of  money,  considered  equal  to  the  valae  of  the  heritable 
property  left  to  his  brother,  Alexander  Grant,  and  also  the  free  residue  of  my  estate ; " 
and  then  he  makes  a  new  distribution.  Now,  are  we  entitled  to  set  aside  and  annul 
altogether,  the  express  declaration  of  the  testator  as  to  his  property  ?  I  do  not  see  how 
we  can.  There  are  various  other  motives  here,  the  erroneousness  of  which  would  not 
affect  the  validity  of  the  settlement.  As  to  the  first,  or  the  supposed  error  of  his  having 
executed  a  specific  bequest,  it  is  all  but  admitted,  that  if  it  is  not  an  implied  condition, 
it  would  have  no  effect  in  voiding  the  legacy  of  the  testator.  If  not  an  implied  condi- 
tion, how  could  it  set  aside  the  declaration  of  the  codicil,  that  the  residue  was  to  be 
equally  divided  1  Perhaps  John  Grant  may  make  it  out  aliunde,  that  Alexander  cannot 
insist  on  taking  the  free  residue,  unless  he  admit  [1083]  that  John  should  receive  a  sum 
equal  to  the  heritage  left  to  him.  It  is  only,  however,  on  making  that  out  to  be  a 
condition  of  the  codicil  that  he  can  obtain  his  remedy  by  reducing  it.  Therefore,  on  the 
whole,  I  think  the  interlocutor  of  the  Lord  Ordinary,  that  this  error,  supposing  it  to  be 
an  error,  is  not  of  itself  a  ground  of  reducing  the  settlement.  If  John  Grant  can  make 
it  out  as  a  condition  of  the  acceptance  of  his  share  by  Alexander,  he  might  try  the  ques- 
tion in  another  form. 

Lord  Jeffbbt. — I  concur.  This  is  peculiarly  a  point  of  law,  involving,  first,  the 
construction  of  written  instruments ;  and,  secondly,  the  relevancy  of  the  averments  in 
so  far  as  relates  to  these  written  instruments,  which  is  also  a  point  of  law  quite  essential 
to  be  determined  before  sending  the  proof  of  the  facts  to  a  jury.  I  am  not  sure  that  I 
can  agree  with  Lord  Fullerton  in  holding,  that  any  question  on  the  construction  of  the 
whole  testamentary  deeds,  and  as  to  the  conditions  on  which  the  bequests  were  made,  is 
not  before  us  now.  The  Lord  Ordinary's  judgment  certainly  relates  only  to  the  error 
alleged  or  stated  by  the  party.  No  doubt,  that  being  the  point  of  law  decided,  and  no 
opinion  given  as  to  whether  the  error  is  well  or  ill-founded,  I  shall  hold  that  we  need 
not  inquire  here  as  to  that  matter  of  fact  I  may,  however,  say  this,  that  it  is  at  least  a 
matter  of  doubt  whether  there  has  been  any  error  at  all.  Assuming  this  testator  to  have 
been  of  sound  mind,  you  must  construe  all  his  instruments  according  to  the  most  rational 
and  consistent  sense  they  will  bear ;  and  although  this  may  be  awkward,  yet^  if  you 
find  something  intelligible,  you  are  to  apply  the  common  rule  of  magis  ut  valeant  quam 
pereant  Tou  are  to  give  the  most  probable  construction  as  to  apparent  incongruities 
or  misreadings ;  and  applying  that  maxim,  I  hold  that  there  was  no  substantial  error. 
It  is  affirmed,  and  not  denied,  that  the  new  solicitor  who  prepared  the  codicil  had  not 
the  original  instrument  beside  him  when  he  did  his  work.  I  can  see  nothing  more 
likely  or  natural  than  that  he  asked  his  client^  what  is  in  your  former  settlement,  now 
that  you  are  going  to  make  a  new  one?  He  would  tell,  no  doubt,  what  was  in  it,  or 
what  he  thought  to  be  in  it ;  and  his  explanation  of  the  former  bequests  to  his  nephews 
would  be  given.  But  the  tact  of  his  having  given  so  much  to  one  and  so  much  to  the 
other,  was  not  the  cause  inductive  of  the  new  deed ;  and  it  is  on  this  point  I  would  beg 
to  add  something  additional  to  what  has  been  said  by  your  Lordships. 

I  hold  the  only  proper  inductive  cause  is  the  chsuige  of  circumstances  subsequent  to 
the  execution  of  the  former  will.  His  idea  was  this : — "  My  impression  being,  that 
since  the  date  of  that  former  instrument,  what  is  given  to  the  one  nephew  is  increased 
in  value,  and  what  was  left  to  the  other  had  fallen,  I  intend  to  make  an  equal  division 
or  better  arrangement.  I,  in  consequence  of  that,  and  of  that  alone,  declare  that  the 
total  residue  shall  no  longer  be  given  to  one  of  the  nephews ;  that  part  of  the  estate 
having  increased  beyond  the  proper  portion,  I  do  not  intend  that  that  shall  be  given  to 
one.  The  writer  would  say  to  him — Well,  you  mention  that  you  have  left  him  money. 
Did  you  give  him  any  thing  else  ?  Oh  yes,  I  gave  John  the  residue.  I  gave  him  a  sum 
of  money  equal  to  the  whole,  and  the  whole  residue  indeed."  That,  I  really  think  not 
to  be  an  untrue  account  of  what  really  happened.  All  he  meant  to  say  was — both  of 
them  are  equal ;  but  now  I  see  that  the  share  of  one  has  increased,  while  the  other's  has 
not.  The  assertion,  in  point  of  fact,  is  not — whereas  I  left  a  separate  legacy,  equal  to 
the  value  of  the  landed  estate,  and  also  my  whole  residue  to  John,  and  now,  [1084]  being 
determined  to  make  him  equal  to  the  other,  I  declare  that  the  residue  shall  only  be 
equally  divided.  He  thought  that  the  first  settlement  had  made  the  nephews  equal ;  the 
second  was  intended  to  make  them  so  at  its  date. 

The  main  point  is  this.  Suppose  that  there  was  an  error,  is  that  a  ground  for  taking 
away  the  ultimate  express  will,  the  entxa  voluniaa,  that  leaving  the  heritage  as  secured, 


Tin.  Dnniop.  ORANT  V.    GRANT.  873 

the  residue  shall  be  divided  equally,  on  the  allegation  of  intention  of  equality  ?  Suppose 
the  land  had  fallen  in  value,  and  the  personal  estate  much  increased ;  are  you,  upon 
any  assumption  of  a  purpose  of  equality  being  intended,  to  annul  a  settlement  which 
proceeds  upon  an  assumption  of  a  change  of  circumstances  1  Can  you  say,  when  the 
main  motives  (which  we  must  assume  are  perfectly  sufficient,  and  are  the  inductive 
cause  of  the  change)  hold  still,  that  you  can  set  aside  the  whole  deed,  though  there  be  a 
mis-reading  otherwise  ?  The  law  to  the  contrary  is  laid  down  clearly ;  and  I  hold  it  to 
be  plain.  A  court  will  no  doubt  apply  its  remedy  where  an  inductive  cause,  recited  in 
an  instrument,  is  erroneous,  and  where,  if  this  had  been  explained  to  the  testator,  he 
would  not  have  allowed  the  legacy  to  stand.  The  law  is,  that  the  cause  must  be 
expressly  stated  as  a  condition,  or  something  stated  that  would  have  shown  that,  but 
for  the  error,  the  person  would  have  allowed  his  estate  to  go  as  if  the  deed  had  never 
been  executed — that  he  should  remain  intestate,  or  a  former  annulled  deed  come  again 
to  resurrection.  That,  however,  is  not  the  case  here.  The  alleged  error  was  something 
within  his  own  knowledge  or  recollection,  which  he  treated  as  matter  of  comparative 
indifference.  So  far  as  he  remembered,  it  was  thus  or  the  other  way ;  but  the  point  on 
which  he  relied  was,  that  since  the  former  settlement  the  heritage  had  fallen  in  value, 
while  the  moveables  had  increased,  and  so  I  revoke  the  residue  to  one,  and  declare  now 
that  it  shall  be  divided.  Can  you  say  that,  according  to  that  assumed  state  of  the 
succession,  he  would  have  left  the  original  settlement  to  stand  ?  On  the  whole  I  am 
quite  clear,  that  the  interlocutor  of  the  Lord  Ordinary  is  well  founded,  and  that  the 
reservation  made  in  it  is  amply  sufficient  for  this  pursuer. 

The  Court  adhered,  and  remitted  the  cause  to  the  Lord  Ordinary. 

[Sequel,  13  D.  805.] 


No.  137.  VIH.  Dunlop  1085.    9  July  1846.    2nd  Div. 

Eenton,  Pursuer.— Pcwn^y. 

Jambs  Hamilton  and  Others,  Defenders. — Deas, 

Process — Expenses, — Circumstances  in  which  a  charge  for  the  attendance  of  counsel  at 
the  examination  of  a  haver  was  allowed. 

In  auditing  the  accounts  in  this  case,  the  auditor  had  disallowed  a  charge  for  the 
attendance  of  counsel,  on  the  occasion  of  Mr.  James  Hamilton,  W.S.,  one  of  the 
defenders,  being  examined  as  a  haver. 

Mr.  Hamilton,  who  had  been  found  entitled  to  expenses,  objected  on  this  point  to 
the  auditor's  report 

Lord  Jubticb-Clbbe. — This  is  an  action  of  reduction,  in  which  the  ground  alleged 
against  the  defenders  is  fraud.  It  is  a  case  in  which  there  might  have  been  great  nicety 
in  the  examination  of  a  haver,  and  many  important  points  to  be  attended  to  for  his 
interest.     I  am  inclined  to  sustain  the  objection. 

Lord  Cogkburn. — I  have  great  faith  in  the  opinion  of  the  auditor,  and  I  must  have 
cause  shown  to  me  before  I  would  overturn  it.  The  object  of  having  counsel  here  could 
only  have  been  for  the  protection  of  the  haver.  He  is  himself  a  skilful  man-of-business, 
quite  able  to  protect  himself,  and  I  see  no  reason  why  we  should  allow  him  an  additional 
eOiield-bearer. 

The  other  Judges  concurred  with  the  Lord  Justice-Clerk,  and 

The  Court  accordingly  sustained  the  objection. 
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No.  188.  Vm.  Dnnlop  1085.    9  July  1846.     2nd  Div.— Loid  Robertson. 

Jambs  Morris  Anderson,  Complainer. — Inglis. 
Earl  of  Morton  and  Another,  Eespondents. — Anderson — Moir. 

Road — Possession — Declarator — Interdict — Proof, — 1.  Where  the  pursuer  of  a  declarator 
of  right  of  road  had,  pending  the  declarator,  presented  an  application  for  interdict 
against  the  proprietor,  through  whose  lands  the  roads  in  dispute  ran,  for  the  purpose 
of  preventing  him  from  erecting  fences  or  other  obstructions  to  the  use  of  the  roads, 
or  interfering  with  the  suspender  and  the  public  in  their  use  and  enjoyment  thereof, 
and  no  caution  was  offered, — Interdict  refused.  2.  At  the  same  time,  it  being  alleged 
by  the  suspender  that  the  effect  of  the  operations  intended  to  be  executed  by  the 
proprietor  would  be  to  deprive  him,  in  the  action  of  declarator,  of  the  evidence  in 
favour  of  his  claim  afforded  by  the  existing  state  of  the  roads,  the  Court  allowed  the 
suspender  to  have  the  ground  inspected,  and  to  have  a  judicial  plan,  representing  its 
existing  appearance,  drawn  out 

James  Morris  Anderson,  and  certain  other  parties,  feuars  and  inhabitants  of  Aberdour, 
had  raised  an  action  of  declarator  against  the  Earl  [1086]  of  Morton,  for  the  purpose  of 
establishing  their  right  to  the  use  of  certain  ways  and  footpaths  running  in  part  through 
the  Earl's  lands.  Pending  the  declarator,  Anderson  presented  a  note  of  suspension  and 
interdict  against  Lord  Morton  and  his  ground-officer  (Barr,)  in  which,  after  describing 
in  detail  the  various  roads  or  lines  of  communication  claimed  in  the  declarator,  and 
which,  he  averred,  had  existed  as  public  ways  from  time  immemorial,  he  set  forth — 
That  the  Earl  of  Morton  had  indicated  an  intention  of  building  up,  or  was  actually  in 
course  of  building  up,  certain  gateways  or  passages  occurring  in  these  lines  of  communi- 
cation, which  were  then  open  and  patent^  and  by  means  of  which  the  suspender,  in 
common  with  the  public,  enjoyed  the  use  of  these  roads  and  footpaths ;  and  that  the 
object  and  effect  of  these  measures  was  to  exclude  the  suspender  and  the  public  from 
the  said  roads,  and  to  prejudice  their  pleas  in  the  action  of  declarator,  by  depriving  the 
pursuers  of  the  existing  evidence  in  their  favour,  which  the  state  of  the  roads  and  foot- 
paths then  afforded.  The  prayer  of  the  note  of  suspension  was — "To  suspend  the 
proceedings  complained  of,  and,  in  the  mean  time,  to  interdict,  prohibit,  and  discharge 
the  respondents  from  building,  fencing,  or  stopping  up  any  of  the  gateways,  or  erecting 
any  kind  of  obstructions  on  or  across  any  of  the  public  rights  of  way,  accesses,  footpaths, 
or  roads  referred  to,  the  use  and  possession  of  which  the  complainer,  and  the  public 
generally,  have  enjoyed  from  time  immemorial :  and  also  from,  in  any  way,  molesting 
and  interfering  with  them  in  their  said  use  and  enjoyment  of  the  same ;  also  from 
defacing  or  altering  the  appearances  of  any  of  the  old  walls,  fences,  or  gateways  occur- 
ring throughout  the  said  lines  of  communication,  in  order  that  the  evidence  thereby 
afforded  in  favour  of  the  pursuers  of  the  said  action  of  declarator,  during  the  dependence 
of  the  same,  may  be  effectually  preserved,  and  not  injured  or  destroyed,  to  the  prejudice 
of  their  legal  rights  and  interests." 

Lord  Morton,  in  his  answers  to  the  suspension,  denied  the  existence  of  the  rights  of 
public  way  claimed. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Passes  the  note,  but^  in  respect 
that  no  caution  is  offered,  and  that  juratory  caution  only  is  tendered  at  the  bar,  recala 
the  interdict  in  hoc  statu,** 

Anderson  reclaimed,  and  pleaded ; — 

That  the  suspender  was  entitled  to  insist  that  the  roads  in  dispute  should  be  allowed 
to  remain  in  the  state  in  which  they  existed  when  the  process  of  declarator  was  raised. 
Lord  Morton  was  not  entitled,  pending  the  declarator,  to  alter  and  invert  the  state  of 
possession,  by  erecting  obstructions  to  their  being  used  by  the  suspender  and  the  public, 
which  did  not  previously  exist.  It  was  further  of  the  greatest  importance  to  the 
suspender,  and  the  other  pursuers  of  the  declarator,  that  the  present  appearance  of  the 
roads  should  remain  unaltered.  Lord  Morton's  proposed  operations  of  building  up  the 
existing  gateways  with  stone,  and  removing  the  stiles,  would  have  the  effect  seriously 
to  prejudice  the  [1087]  pursuers  in  the  declarator,  by  depriving  them  of  the  evidence 
in  favour  of  a  public  right  of  way,  afforded  by  the  existing  api)aaranoe  of  the 
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description  of  evidence  which  was  of  peculiar  importance  in  a  case  of  right  of  road, 
which  generally  depended  upon  the  testimony  of  aged  witnesses,  who,  although  they 
might  be  able,  when  brought  to  the  ground,  to  speak  with  perfect  distinctness  to  the 
fact  of  the  road  having  existed,  as  they  then  saw  it,  for  forty  years  previously,  might 
not  be  able  from  recollection  to  describe  its  former  state,  were  all  traces  of  that  state 
effaced  To  whatever  result  the  Court  might  come  as  to  the  other  part  of  the  prayer 
for  interdict,  the  suspender  was  entitled  to  be  protected  at  least  to  this  extent^  that  Lord 
Morton  should  not  be  permitted  to  efface  any  evidence  afforded  by  the  aspect  of  the 
ground,  as  it  existed  at  the  commencement  of  the  suit.  This  was  not  one  of  the  class 
of  cases  in  which  caution  was  requisite — or  at  least  if  it  was,  it  was  one  in  which  jura- 
tory caution  ought  to  be  received. 

Lord  Morton  pleaded ; — 

That  his  averment  was,  that  the  state  of  possession  had  been  in  his  favour ;  and  the 
mere  circumstance  of  a  declarator  having  been  raised  could  not  have  the  effect  of  pre- 
venting him  from  exercising  his  rights .  of  property.  The  suspender's  plea  resolved  into 
this,  that  his  having  raised  an  action  of  declarator,  was  to  stand  to  him  in  lieu  of  proof 
of  possession. 

Lord  Justioe-Clbre. — I  have  never  seen  a  case  in  which  an  application  for  interdict, 
such  as  the  present,  has  been  made.  We  could  never  grant,  in  a  case  like  this,  an 
interdict  such  as  that  prayed  for ;  but  we  might,  I  think,  protect  the  suspender  from 
the  danger  of  losing  the  evidence  afforded  by  the  present  state  of  the  roads,  by 
ordering  an  inspection  of  the  ground  to  take  place,  and  a  judicial  plan  to  be  drawn  out, 
representing  it  in  its  present  state. 

Lord  Medwtn. — I  am  of  the  same  opinion.  I  think  that  there  might  be  an  inspec- 
tion of  the  ground. 

Lord  Monoreiff. — I  was  inclined  to  have  gone  more  along  with  the  argument  for 
the  suspender.  The  Court,  I  think,  gave  different  law  to  Rodger,  in  the  case  of 
Rodger  v.  Harvey,  from  what  is  proposed  to  be  given  to  Lord  Morton  now.  If  I 
recollect  right,  they  prevented  him  from  making  any  erection  across  the  road. 

Lord  Justicb-Clere. — I  rather  believe  that  that  was  not  the  form  and  mode  of 
originating  that  process ;  and  it  would  depend  on  possession. 

Lord  Cooeburn. — ^A  proprietor  has  it  in  his  power  to  do  the  most  monstrous 
injustice  in  a  case  such  as  this,  by  operations  altering  the  face  of  the  ground.  He  may 
blow  up  the  road  entirely,  or  he  may  hide  the  whole  surface  of  the  ground,  by  convert- 
ing it  into  a  lake.  There  can  be  no  more  effectual  way  of  putting  an  end  to  a  declarator 
of  right  of  road  than  by  altering  the  whole  face  of  the  country.  Allowing  a  proprietor 
to  remove  a  plank,  or  break  off  the  projecting  stones  of  a  stile,  may  be  equivalent  to 
giving  him  the  cause.  Were  this  to  be  sanctioned,  I  should  expect  next  to  hear  the 
same  doctrine  of  law  applied  to  moveables,  and  to  hear  it  contended  that,  in  an  action 
for  delivery  of  a  deed,  the  defender  might,  if  he  pleased,  put  the  document  claimed  into 
the  fire,  pendente  lite,  I  recollect  a  [1088]  case  at  Inverness  very  similar  to  this,  where 
Lord  Moncreiff  and  I  visited  the  locality  in  dispute.  Nearly  the  whole  of  the  road 
claimed  was  under  operations  of  the  same  sort  as  are  said  to  be  intended  here,  which 
would  very  soon  have  had  the  effect  of  effacing  all  traces  of  a  road  together.  Where 
we  did  see  the  road  in  its  natural  state,  it  had  a  strong  effect  upon  our  opinions.  I 
think,  however,  that  here  the  present  aspect  of  the  roads  may  be  sufficiently  preserved 
by  means  of  a  judicial  plan.  I  found  my  judgment  solely  on  the  ground,  that  it  is 
aUeged  that  the  respondent's  operations  will  have  the  effect  of  effacing  existing 
evidence. 

The  Court  then  pronounced  this  interlocutor : — "  Adhere  to  the  interlocutor  of  the 
Lord  Ordinary,  so  far  as  it  passes  the  bill,  and  recals  the  interdict,  it  being  at  the  same 
time  agreed  to  at  the  bar  by  the  respondent,  that  if  the  action  of  declarator  shall  be 
enrolled  before  the  Lord  Ordinary  in  the  course  of  next  week,  in  order  that  the  pursuer 
shall  make  a  motion  to  the  effect  underwritten,  the  respondent  shall  make  no  opposition 
thereto,  viz.  that  the  Lord  Ordinary  shall  appoint  a  full  survey  to  be  made,  in  the  first 
instance  at  the  expense  of  the  pursuer,  reserving  future  claims  as  to  these  expenses,  by 
one  or  more  persons  to  be  named  by  his  Lordship,  of  the  actual  state,  appearance,  and 
condition  of  all  the  roads  or  linos  of  passage  claimed  in  the  summons  of  declarator,  and 
of  all  such  measurements,  delineationsi  or  representations  of  the  same,  with  the  actual 
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state  of  the  entrances  and  outlets  of  the  same,  and  of  the  fences,  walls,  gates,  doors,  or 
other  means  of  crossing  over  the  same,  and  of  the  appearances,  size,  and  apparent  pur- 
poses of  the  same,  as  the  parties,  or  either  of  them,  may  require,  and  the  said  inspector 
finds  practicahle  and  reasonahle ;  all  such  other  matters  as  either  party  may  desire,  and 
may  appear  likely  to  be  of  any  use,  being  laid  down  and  noted,  either  in  the  general 
survey,  or  in  separate  measurements  and  surveys  of  parties,  of  the  said  roads  or  lines,  as 
the  inspector  may  find  most  convenient ;  the  said  inspector  to  be  attended  by  the  parties^ 
or  individuals  appointed  by  them,  after  due  notice,  to  such  extent  as  the  inspectors  may 
think  expedient ;  but  nothing  of  the  inspection,  before  making  the  surveys,  or  of  the 
surveys  to  be  done  in  the  presence  of  one  party  without  the  other,  unless  he  shall  &il, 
after  due  notice,  to  attend,  the  respondent  undertaking  to  make  no  alteration  whatever 
before  such  inspection  begins,  or  during  the  same — the  Lord  Ordinary  having,  of  course, 
full  power,  as  the  Judge  in  the  cause,  to  grant  the  motion  in  any  way  he  may  think  fit, 
the  consent  of  the  respondent  being  only  given,  however,  to  a  motion  to  the  above  effect^ 
or  substantially  the  same. 

[Sequel,  8  D.  1249.] 


No.  140.  Vm.  Dunlop  1129.    16  July  1846,     2iid  Div.— Lord  Wood. 

Thomas  Baillib,  Suspender. — Pattison. 

Mrs.  Makt  M'Gibbon's  Bepresentatiybs  and  Others,  Bespondente, 

— Patton. 

Proeeu — Appeal — Decree, — A  party  brought  a  reduction  of  a  SherifTs  decree,^  and  was 
unsuccessful.  He  had,  previous  to  raising  the  reduction,  presented  a  suspension,  which 
had  been  sisted  during  the  dependence  of  the  reduction.  After  the  reduction  had  been 
decided  by  the  Court,  the  respondents  in  the  suspension  obtained  a  judgment  repelling 
the  reasons  of  suspension,  in  respect  of  the  decision  in  the  reduction.  The  suspender 
then  appealed  the  judgment  in  the  reduction  to  the  House  of  Lords,  and  reclaimed  in 
the  suspension,  craving  that  proceeding  should  be  sisted  till  the  appeal  in  the  reduction 
should  be  disposed  of ; — The  Court  refused  to  delay  procedure,  observing,  that  the  point 
was  completely  fixed. 


No.  141.  vm.  Dunlop  1130.    16  July  1846.    2nd  Div.— Lord  Ivory. 

Thomas  Clapperton  and  Others,  Pursuers. — DJP.  WNeiU — Dunlop — Boss, 

Lord  Provost,  Magistrates,  and  Town-Council  of  Edinburgh, 
Defenders. — Ld.-Adv,  Rutherfurd — G,  G.  Bell, 

Church — Burgh, — Held,  1.  In  conformity  with  the  principles  laid  down  by  a  previous 
judgment  in  the  cause,  14th  July  1840,  that  it  was  legal  and  competent  for  the 
Magistrates  of  Edinburgh  to  indemnify  and  reimburse  themselves,  by  &e  exaction  of 
seat-rents  from  the  whole  churches  in  the  burgh,  for  the  expense  &irly  and  reasonably 
incurred  in  the  erection  of  additional  churches,  or  in  the  enlarging  and  improving  of 
those  already  existing,  which  the  extension  of  the  royalty,  and  increasing  population 
of  the  city,  rendered  necessary;  and  that,  although  these  additional  churches  had 
been  built  under  statutes  extending  the  royalty,  which  imposed  on  the  Magistrates  an 
obligation  to  build  them.  2.  That  in  judging  of  what  was  a  fair  and  reasonable  cost 
for  such  churches,  regard  was  to  be  had  not  merely  to  the  comfortable  accommodation 
for  sitters,  but  also  to  the  kind  of  building  which  was  suitable  to  the  city  in  point  of 
external  appearance  and  ornament,  and  for  the  purposes  of  public  worship.  3.  That 
the  expenditure  on  these  churches,  though  large,  having  been  made  by  the  Magistrates 
in  h(ma  flde^  and  without  challenge,  and  in  reliance  on  their  being  entitled,  according 

^  See  antSy  November  15,  1845,  p.  10. 
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to  long  usage,  to  levy  an  amount  of  seat-rent  conformable  to  such  expenditure,  there 
was  no  such  excess  as,  viewing  the  matter  retrospectively,  could  be  objected  to.  4. 
That  the  Magistrates  were  not  entitled  to  make  any  charge  of  ground-rent  or  feu-duty 
for  the  sites  of  these  churches,  such  application  of  the  ground  belonging  to  the  city 
being  in  itself  proper,  and  no  feu-duty  having  been  stipulated  at  the  time  the  sites 
were  granted. 

Sequel  of  case  reported  of  date  July  14,  1840,  (arUe^  Vol.  11.  p.  1385,)  which  see. 

This  case  (that  of  the  Tolbooth  Church^  having  been  remitted  by  the  Court  to  Lord 
Ivory,  Ordinary,  his  Lordship,  in  respect  of  the  above  judgment,  and  in  terms  thereof,  gave 
judgment  in  a  similar  action  with  regard  to  St.  George's  Church,  which  had  been  brought 
at  the  instance  of  Sir  Robert  Abercromby  and  others,  heritors  in  that  parish,  members  of  the 
kirk-session,  and  sitters  in  the  church,  &c.    The  two  actions  were  subsequently  conjoined. 

In  order  to  obviate  any  objections  that  might  be  stated  to  the  conclusions  in  these 
actions,  as  being  to  a  certain  extent  defective  in  not  providing  for  the  determination  of 
the  actual  amount  of  seat-rents  which  the  Magistrates  might  be  entitled  to  levy  under 
the  second  alternative  conclusion  of  the  summonses,  the  pursuers  brought  a  supple- 
mentary action,  calling  on  the  defenders  for  "an  account  or  state  of  the  expenses 
incurred  in  the  year,  from  the  1st  day  of  August  1839  to  the  Ist  day  of  August  1840, 
in  maintaining  the  fabrics  of  the  several  city  churches  of  the  city  of  Edinburgh,  and  of 
repairs  and  necessary  alterations  in  the  same  ;  and  of  providing  all  things  necessary  for 
the  decent  celebration  of  Divine  worship  therein,  so  far  as  such  expense  shall  not  have 
been  provided  for  [1131]  by  other  means  appropriated  to  these  purposes,  or  any  of 
them ;  together  with  an  account  or  state  of  the  expenses  incurred,  or  debts  previously 
contracted,  if,  any,  for  the  erection,  repairs,  or  improvement  of  the  said  city  churches, 
or  any  of  them,  in  respect  and  on  account  of  which  the  said  defenders  claim  to  continue 
the  exaction  of  seat-rents  from  the  pursuers  and  the  other  sitters  in  the  said  Tolbooth 
and  St.  George's  Churches,  and  in  the  several  other  churches  of  this  city." 

This  action  further  concluded,  that  the  defenders  had  no  right  to  levy  for  the  year 
ending  1st  August  1840,  or  in  time  to  come,  "any  sum  or  sums  in  name  of  duties  or 
rents,  for  any  part  of  the  said  churches  respectively,  or  for  the  pews  and  seats  thereof, 
to  a  greater  amount  than  was  necessary,  in  order  to  raise  from  the  whole  of  the  said  city 
churches,  according  to  a  just  proportion  effeiring  to  each  church,  having  a  due  regard  to 
the  nature  and  circumstances  thereof,  the  sum  of  L.2000  sterling  annually,  or  such  other 
sum,  less  or  more,  as  our  said  Lords  shall  find  to  have  been  the  amount  for  which,  in 
the  year  foresaid,  the  defenders  were  entitled  to  claim,  and  to  exact  seat-rents  from  the 
whole  of  the  said  city  churches,  as  aforesaid,"  the  sum  to  be  so  levied  being  subject 
always,  in  time  to  come,  "  to  such  increase  or  diminution,  from  year  to  year,  as  may 
arise  from  the  necessary  variation  in  the  amount  required  for  defraying  the  expenses 
which  may  in  each  particular  year  hereafter  fairly  and  reasonably  be  incurred  in  main- 
taining the  fabrics  of  the  said  city  churches,  and  providing  all  things  necessary  for  the 
celebration  of  Divine  worship  therein,  not  otherwise  provided  for." 

The  supplementary  summons  having  been  held  as  repeated  in  the  original  action,  the 
Magistrates  gave  in  defences  to  the  supplementary  action,  in  which  they  stated  the 
following  pleas  in  law : — 

1.  l^e  pursuers  are  not  entitled  to  demand  any  accounting  from  the  defenders 
anterior  to  1st  August  1839. 

2.  In  fixing  the  amount  which  the  defenders  are  now  entitled  to  levy  for  seat-rente, 
the  said  debt  (for  the  erection  of  additional  churches)  forms  a  subsisting  charge  against 
the  seat-rents,  and  the  pursuers  cannot  seek  deduction  from  said  debt  for  any  surplus 
revenue  which  may  have  arisen  out  of  the  seat-rents,  either  prior  or  subsequent  to  the 
dates  at  which  said  debt  was  contracted,  and  anterior  to  Ist  August  1839,  said  surplus 
received,  if  any  ever  accrued,  having  been  applied  to  ordinary  municipal  purposes,  or 
otherways  bona  fide  consumed. 

3.  Supposing  it  were  competent  for  the  pursuers  to  seek  an  accounting  upon  any 
other  principles  than  those  announced  in  the  two  preceding  pleas,  the  account  must  be 
carried  back  as  far  as  is  practicable,  so  as  to  bring  into  computation,  when  fixing  the 
amount  of  debt  still  due  on  account  of  the  churches,  the  whole  sums  which  have  at  any 
time,  no  matter  how  distant^  been  disbursed  by  the  town  for  the  erection,  reparation, 
and  maintenance  of  the  city  churches,  or  for  defraying  the  expenses  of  the  ecclesiastical 
establishment  within  the  city. 
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[1132]  After  hearing  parties,  the  Lord  Ordinary,  before  farther  answer,  appointed 
the  defenders  ''  to  lodge  an  account  or  state  of  the  expenses  alleged  to  be  incurr^  in  the 
year  from  1st  August  1839  to  1st  August  1840,  in  maintaining  the  fabrics  of  the  several 
churches  of  the  city  of  Edinburgh,  and  of  repairs  and  necessary  alterations  in  the  same, 
and  of  providing  all  things  necessary  for  the  decent  celebration  of  Divine  worship 
therein,  so  far  as  such  expenses  shall  not  have  been  provided  for  by  other  means,  appro- 
priated to  these  purposes,  or  any  of  them ;  as  also  an  account  or  state  of  the  expenses  or 
debts  contracted  by  them  for  the  erection,  repairs,  or  improvements  of  the  said  churches, 
or  any  of  them,  in  respect  or  on  account  of  which  the  defenders  claim  to  continue  the 
exaction  of  seat-rents  from  the  pursuers  and  other  sitters  in  the  several  churches  of 
this  city." 

There  were  accordingly  given  in,  1.  A  state  of  expenses  incurred,  from  14th 
September  1839  to  14th  September  1840,  in  maintaining  the  fabrics  of  the  churches, 
in  repairs  and  necessary  alterations,  and  in  providing  for  the  celebration  of  Divine 
worship.  2.  A  state  of  debt  contracted  by  the  city  for  the  erection,  repairs,  and 
improvements  of  the  city  churches.  And,  3.  An  account  of  charge  and  discharge,  the 
city  with  the  revenues  of  the  several  churches,  and  the  expenditure  of  money  borrowed 
fox  the  erection  of  new  churches,  from  5th  June  1811  to  14th  September  1839.  To  this 
account  there  was  appended,  "  The  city  churches'  interest  account." 

To  these  states  and  accounts,  objections  having  been  lodged  on  the  part  of  the 
pursuers,  and  answers  made  thereto  for  the  defenders,  the  Lord  Ordinary  appointed 
cases  to  be  given  in  upon  the  whole  remaining  points  in  the  cause. 

The  pursuers,  in  their  case,  stated,  that  the  questions  which  remained  to  be  decided 
had  reference  to  the  practical  application  of  the  principles  established  in  the  interlocutor 
adopted  by  the  Court  adhering  to  the  previous  judgment  of  Lord  Moncreiff.  A  specifi- 
cation of  the  expenses  and  charges,  for  which  the  Magistrates  claimed  to  take  credit^ 
and  to  continue  the  exaction  of  seat-rents,  under  the  interlocutor  of  the  Court,  had  been 
lodged,  bringing  out  the  points  as  to  which  the  parties  were  still  at  issue. 

They  contended,  with  respect  to  the  claim  of  the  Magistrates,  that  the  account 
lodged  by  them  commenced  in  1811,  at  a  period  when  the  revenues  drawn  from  the  city 
churches  were  more  than  sufficient  to  defray  those  expenses  of  the  ecclesiastical  estab- 
lishment, to  which  they  had  since  been  found  exclusively  applicable,  and  no  debt  existed 
on  account  of  which  any  levy,  beyond  what  was  necessary  to  meet  the  ordinary  annual 
expenditure,  could  legally  be  attempted.  That,  during  the  period  which  the  account 
embraced,  namely,  from  1811  to  1839,  the  amount  received  by  the  defenders  (the 
Magistrates)  as  seat-rents  was  L.  153,939 ;  and,  including  certain  other  sums  entered  on 
the  [1133]  "  charge  "  side  of  the  account,  the  whole  funds  drawn  by  them,  during  this 
period  of  twenty-eight  years,  and  applicable  to  ecclesiastical  purposes,  was  L.  17 1,053,  a 
sum  which  might,  at  first  sights  seem  sufficient  to  defray  all  the  reasonable  expenses  of 
supporting  an  ecclesiastical  establishment,  in  which  the  ministers'  stipends  were  other- 
wise provided  for.  This,  however,  was  not  the  whole  amount  of  the  claim.  The  amount, 
indeed,  charged  for  the  whole  ordinary  expenses  during  these  years,  and  "  incidental 
expenses,"  was  set  down  at  the  sum  of  L.  60, 904  ;  but  the  total  amount  for  which  reim- 
bursement was  claimed,  including  L.  105,830  for  "  erection  and  renovation  of  churches," 
and  L.67,040  of  "periodical  interest^"  extended  to  L.225,294,  leaving  a  balance  of 
alleged  debt^  for  which  the  defenders  claimed  to  be  relieved  by  exacting  seat-rents, 
extending  to  L.84,241.  Again,  the  yearly  charge  (calculated  with  reference  to  the  year 
1839-40)  which  the  defenders  asserted  a  right  to  levy,  independent  of  any  sinking-fund 
to  liquidate  the  capital  sum  of  debt,  and  simply  for  ordinary  expenses,  was  L.7366 ; 
while  the  income  (for  the  same  year)  was  only  L.5813.  There  was  thus,  independent 
of  all  extraordinary  repairs,  which  must  become  necessary  from  time  to  time,  an  annual 
deficiency  in  the  income,  to  meet  the  ordinary  yearly  charge,  of  upwards  of  L.1500  per 
annum,  which  would  fall  to  be  added  each  year  to  the  capital  sum  of  accumulated  debt. 
In  1811,  when  the  account  in  question  commenced,  the  ordinary  annual  expenditure 
was  L.1280,  and  the  revenue  L.2437,  giving  an  excess  of  revenue  of  nearly  L.1200  a- 
year.  At  that  period,  consequently,  the  seat-holders,  according  to  the  legal  principles 
now  declared  by  the  court,  would  have  been  entitled  to  have  had  their  seat-rents  reduced 
to  one-half  of  even  the  moderate  rate  then  levied.  The  result  of  the  administration  of 
the  Magistrates,  during  the  succeeding  28  years,  would  be  to  create  a  debt  over  the  then 
free  churches,  equal  to  the  full  value  of  their  fabrics ;  and  to  establish  a  yearly  accumu- 
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latdng  balance,  warranting,  on  the  principles  contended  for  by  them,  an  exaction  of  seat- 
rents,  having  no  limit  but  the  ability  of  the  inhabitants  to  pay ;  and  subjecting  an 
establishment,  in  which  the  ministers'  stipends  were  paid  otherwise  by  the  inhabitants, 
to  a  perpetual  and  yearly-increasing  burden  utterly  subversive  of  the  purpose  of  its 
institution.  That^  taking  this  general  view  of  the  claims  of  the  defenders,  it  would 
seem  of  itself  to  show  that  the  expenses  charged  were  not  "  fairly  or  reasonably  incurred 
for  maintaining  the  whole  of  the  churches  as  parish  ch  arches,  and  providing  for  the 
decent  celebration  of  Divine  worship  therein."  That  the  present  was  not  an  action  for 
repetition  of  seat-rents.  What  the  pursuers  sought  was,  admission  to  their  parish 
churches  at  such  charges  only  as  the  law  allowed.  The  Court  had  laid  down  the  general 
principles  for  determining  the  amount  of  the  legal  charge  against  the  seat-rents,  and  the 
question  now  was,  what^  following  out  these  principles,  that  amount  actually  was  ?  This 
depended  on  the  extent  of  the  advances  made  by  the  Magistrates  [1134]  for  the  purposes 
set  forth  in  the  interlocutor  of  the  Court,  beyond  the  funds  applicable  by  law  to  these 
purposes.  In  estimating  these  advances,  the  Magistrates  were  willing  to  take  into  view, 
as  a  fund  exclusively  devoted  by  law  to  the  purposes  in  question,  the  seat-rents  drawn 
by  them  during  a  period,  dating  from  1811,  when  their  payments,  for  alleged  ecclesi- 
astical purposes,  annually  exceeded  the  amount  of  seat-rents  received ;  but  refused  to 
take  into  view  the  rents  drawn  during  a  previous  period,  while  these  yielded  a  surplus 
over  and  above  the  annual  expenditure,  for  the  purposes,  now  decided  to  have  been  the 
only  ones  to  which  seat-rents  could  legsilly  be  applied.  On  the  other  hand,  the  pursuers 
maintained,  as  one  of  their  pleas,  that  the  Magistrates  were  bound  to  take  into  view  the 
whole  amount  of  seat-rents  drawn  by  them  within  the  years  of  prescription  from  the 
raising  of  this  action,  and  that  the  only  advance  for  which  they  could  claim  to  continue 
to  levy  seat-rents  now  was  an  advance  (consisting  of  course  of  legitimate  objects  of 
charge)  beyond  what,  during  this  period,  had  been  drawn  by  them  for  seat-rents.  This 
had  no  resemblance  to  a  claim  of  repetition.  It  was  merely  a  plea  that  the  Magistrates 
should  only  levy  rents  in  future  for  the  advances — so  far  as  these  should  be  sustained — 
which  were  actually  made  by  them. 

Of  the  more  general  and  important  questions  raised  by  the  states  and  accounts 
lodged  by  the  defenders,  there  were,  first,  those  items  which  related  to  the  erection  of 
new  or  additional  churches,  under  which  heads  the  Magistrates  claimed  credit  for  the 
following  sums : — 

For  St.  George's  Church,  .  .  .  .  L.33,194  19     6 

St.  Mary's        do.  .....  12,695  11     1 

St.  Stephen's    do.  .....  24,515     0     1 


In  all  (exclusive  of  interest,)   .....         L.70,405  10    8 

1.  The  defenders  had  no  power  to  contract  a  debt  for  these  new  erections,  which 
should  form  a  burden  on  the  seat-rents  in  future.  Not  only  had  no  decision  been  pro- 
nounced, finding  the  original  erection  of  an  additional  church  a  legitimate  burden  on  the 
seat-rents,  but  the  grounds  on  which  the  claim  for  maintaining  the  existing  churches  had 
been  rested,  did  not  in  any  degree  support  a  claim  for  erecting  additional  churches. 
The  origin  of  the  practice  of  levying  seat-rents  at  all,  was  an  agreement  with  reference 
to  the  limited  and  specific  purpose  of  seating  each  church,  and  the  right  to  levy  such 
rents  for  the  upholding  of  the  churches  generally,  and  defraying  the  expense  of  supply- 
ing the  means  of  religious  worship  in  them,  not  otherwise  provided  by  law,  was  rested 
mainly  on  usage.  Except  for  the  long-continued  usage,  which  the  Magistrates  were 
enabled  to  plead,  it  was  obvious  that  the  Court  could  not  have  found  them  entitled  to 
impose  a  seat-rent  on  the  inhabitants.  In  re-  [1135]  -gard  to  the  original  cost  of  addi- 
tional churches,  erected  from  time  to  time  in  Edinburgh,  to  meet  the  necessities  of  a 
growing  population,  there  was  not  only  no  usage  in  favour  of  defraying  it  out  of  the 
seat-rente,  but  there  was  positive  usage  the  other  way.  It  was  not  that  there  had  been 
no  new  churches  erected  since  the  practice  of  levying  seat-rents  began,  so  as  to  afibrd  no 
room  for  the  existence  of  any  usage  in  regard  to  defraying  the  expense.  There  had  been 
several  additional  churches  erected  within  that  period.  A  usage  accordingly  had  existed ; 
which  had  been,  with  one  peculiar  exception,  to  resort  to  any  other  means  that  could  be 
made  available,  and  not  to  the  seait-rents.  The  Tron  Church  was  commenced  to  be 
built  in  1636,  chiefly,  if  not  entirely,  by  private  contribution ;  and  from  the  minute  of 
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Council  first  authonsing  the  levying  of  seat-sents  for  the  pews  theiein  elected  by  them, 
it  appealed  that  other  sources  were  looked  to  for  what  of  the  church  was  then  incom- 
plete. Lady  Tester's  was  built  in  1647  by  means  of  a  bequest  It  did  not  appear  with 
what  funds  the  Old  Greyfriars  Church  (commenced  in  1612)  was  erected;  but  it  was 
not  from  any  in  the  hands  of  the  Magistrates,  as  administrators  either  of  the  common 
good  or  the  ecclesiastical  revenues.  Besides,  though  the  church  was  erected  not  long 
prior  to  the  imposition  of  seat-rents  on  the  churches  in  1639,  no  attempt  was  then  made 
by  the  Magistrates  to  levy  rents  for  any  previous  expenditure  on  this  or  any  of  the 
other  city  churches.  For  defraying  the  expense  of  the  New  Greyfriars  Church,  com- 
pleted in  1721,  the  Magistrates  obtained  a  grant  of  the  duty  on  ale.  St.  Andrew's  alone, 
of  all  the  additional  churches  erected  prior  to  1811,  was  built  out  of  the  seat-rents  ;  but 
with  reference  to  this  case,  it  was  to  be  observed,  that  the  scheme  for  erecting  this 
church  was  made  the  subject  of  special  agreement  and  arrangement.  It  was  not  assumed, 
as  a  matter  of  course,  that  the  expense  of  building  the  new  church  would  constitute  a 
burden  on  the  general  fund  of  seat-rents  in  time  to  come.  On  the  contrary,  it  was 
evidently  taken  for  granted,  that  but  for  the  state  of  the  city's  finances  at  the  time, 
wbich  were  not  *'  in  a  condition  for  erecting  several  very  necessary  public  works,"  the 
erection  of  the  new  church  would  have  been  a  highly  proper,  as  well  as  a  very  useful 
object,  to  which  to  apply  the  funds  of  the  corporation.  Having,  however,  no  funds  in 
their  possession,  the  Magistrates  and  Council  resolved  to  borrow  money  for  the  particular 
purpose  in  view,  under  a  special  arrangement  for  its  payment  out  of  the  seat-rents.  It 
was  also  to  be  noticed,  that  it  was  the  revenue  from  St.  Andrew's  Church  alone  that  was 
looked  to  as  the  source  from  which  the  original  cost  of  its  erection  was  to  be  defrayed ; 
and  it  was  never  contemplated  to  levy  an  additional  duty  on  the  sitters  in  the  old  town 
churches,  in  order  to  provide  accommodation  for  the  inhabitants  of  the  new  town. 
There  was  thus  no  usage  whatever  for  burdening  the  seat-rents  of  the  previously  existing 
churches  with  the  cost  of  the  [1136]  erection  of  an  additional  church,  but  a  usage  to  the 
contrary  effect.  But  there  was  nothing  illegal  in  applying  the  corporation  funds,  or 
money  borrowed  for  behoof  of  the  corporation,  in  the  erection  of  a  church  for  the 
inhabitants.  On  the  contrary,  this  was  a  perfectly  legitimate,  and,  in  many  circum- 
stances, a  highly  proper  application  of  them.  Had  it  been  the  intention  of  the  Magis- 
trates to  reserve  relief  for  the  expenses  of  the  new  churches  out  of  the  seat-rents,  they 
would  have  expressly  done  so.  There  was  no  room  for  an  implied  reservation,  as  no 
usage  to  the  effect  of  such  relief  existed.  But,  so  far  from  there  being  any  reservation 
of  relief,  no  separate  account  was  kept  of  the  sums  expended  in  the  erection  of  these 
churches.  No  provision  was  made  for  applying  the  seat-rents  towards  the  liquidation 
of  the  debt  contracted  for  that  purpose ;  indeed,  no  debt  was  specifically  contracted  for 
it.  Even,  therefore,  were  the  demand  of  the  Magistrates  simply  for  replacing  the  cost 
of  these  additional  churches  out  of  the  seat-rents  of  each  church  respectively,  it  could 
not  be  supported  on  any  of  the  grounds  on  which  the  judgment  already  pronounced  as 
to  the  expense  of  maintaining  the  fabrics  of  the  existing  churches  was  rested ;  but  their 
claim  being  truly  to  fix  such  original  cost  as  a  burden  extending  over  the  seat-rents  of 
all  the  city  churches  generally,  it  was  altogether  untenable,  whether  viewed  with  refer- 
ence to  general  principles  of  law,  or  to  the  particular  usage  of  Edinburgh,  in  considera- 
tion of  which,  and  of  which  alone,  the  expense  of  maintaining  the  existing  churches 
was  held  to  be  a  common  burden  on  them  all.  The  churches  in  question  were  built 
under  an  obligation  itnposed  on  the  Magistrates  by  Act  of  Parliament  By  the  49  Geo. 
III.  c  21,  §  13,  which  extended  the  royalty  of  the  city,  and  added  an  additional  portion 
of  St.  Cuthbert's  parish  to  that  of  St.  Andrew's,  which  had  been  disjoined  from  St. 
Cuthbert's  by  a  previous  statute,  (7  Geo.  III.  c  2,)  the  Magistrates  were  authorised  and 
required  "  forthwith  to  enter  into  contracts  for  building  and  completing,  within  a  com- 
petent time,  one  church,  for  the  additional  accommodation  of  the  inhabitants  within  the 
limits  over  which  the  royalty  of  the  said  city  was  extended  by  the  said  before-recited 
Acts ;  and  that  as  soon  as  there  shall  be  five  thousand  inhabitants  within  the  limits  over 
which  the  royalty  of  the  said  city  is  extended  by  this  present  Act,  the  said  Lord  Provost, 
Magistrates,  and  Council,  and  their  successors  in  office,  shall  be,  and  they  are  hereby 
authorised  and  required  to  build  another  church  for  the  accommodation  of  those 
inhabitants."  This  clause  was  also  inserted  in  the  Act  for  the  extension  of  the  royalty, 
which  was  passed  in  1809.  Under  the  authority  of  this  Act,  St.  George's  and  St.  Mary's 
Churches  were  built  and  endowed.     St.  Stephen's  was  erected  under  the  authority  of 
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the  City  Improvements  Act,  which  imposed  on  the  Magistrates  an  obligation,  not  less 
imperative  in  regard  to  that  church  than  was  imposed  on  them  by  the  Act  1809  with 
regard  to  the  other  two  churches.  The  providing  additional  means  of  religious  instruc- 
tion to  the  inhabi-  [1137]  -tants  was  of  itself  a  legitimate  application  of  the  funds  of 
the  city  ;  and  the  advantage  derived  by  the  city  from  the  erection  of  additional 
churches,  in  the  encouragement  to  feuing  out  the  grounds  of  the  corporation,  increase  of 
the  annuity  and  poor's  funds,  besides  the  special  benefit  conferred  by  the  statute  in  the 
extension  of  the  royalty,  and  consequent  power  of  taxation  over  an  additional  district, 
rendered  it  very  reasonable  that  an  obligation  to  build  additional  churches  should  be 
imposed  on  the  Magistrates.  It  was  accordingly  imposed  in  the  most  express  terms, 
and  they  became  debtors  under  the  statute  for  the  fulfilment  of  this  obligation.  They 
had  fulfilled  it  accordingly ;  but  instead  of  holding  their  obligation  as  debtors  to  have 
been  simply  extinguished  by  this  fulfilment  of  it,  they  now  represented  themselves  as 
having  thereby  been  constituted  creditors  of  the  individual  members  of  the  community 
attending  the  churches,  for  the  sums  expended  in  discharging  their  statutory  debt,  and 
as  entitled  to  levy  from  them  the  amount  in  the  shape  of  seat-rents.  They  construed 
the  clause,  requiring  them  to  build  the  new  churches,  as  if  it  had  been  a  clause 
empowering  them  to  levy  a  rate  on  the  church-going  inhabitants,  for  the  purpose  of 
building  them.  But  the  statute  warranted  no  such  inference,  and  even  if  there  had 
been  a  usage  to  build  churches  out  of  the  seat-rent  funds,  such  practice  could  not 
sanction  the  application  of  that  f  and  to  churches,  the  building  of  which  was  rendered 
obligatory  by  statute. 

Supposing,  however,  that  a  claim  for  the  erection  of  additional  churches  were 
admissible,  as  a  ground  for  exacting  seat-rents,  whether  from  the  whole  churches,  or 
from  the  particular  church  in  the  erection  of  which  the  debt  had  been  incurred,  an 
important  question  still  remained  as  to  the  amount  for  which  reimbursement  might  be 
sought  from  the  inhabitants  in  the  shape  of  seat-rents.     In  determining  this,  the  general 
principles  laid  down  in  the  former  interlocutor  were  to  be  taken  as  the  rule.     The  right 
to  levy  seat-rents  was  limited,  so  as  only  to  extend  to  such  amount  as  might  be  necessary 
"  to  defray  the  expenses  fairly  and  reasonably  incurred  "  in  providing  church  accommoda- 
tion for  the  inhabitants.     Nothing  could  be  laid  on  the  class  of  inhabitants  who  availed 
themselves  of  the  accommodation  so  provided,  which  was  not  '*  fairly  and  reasonably  " 
expended  for  that  purpose.     Outlay  by  the  Magistrates  and  Council,  in  mere  adornment 
of  the  city,  must  come  from  the  ordinary  funds  of  the  city,  or  from  a  burden  on  the 
community  at  large,  whether  the  erection  made  available  for  that  purpose  should  be  a 
high  school,  an  university,  a  church,  or  a  monument.     There  was  no  great  difficulty  in 
determining  the  amount  ojf  excuse  which  might  be  reasonably  incurred  in  the  erection 
of  churches.     It  was  only  necessary,  on  the  one  hand,  to  avoid  such  an  expenditure  as 
would  entail  too  heavy  a  seat-rent ;  and,  on  the  other,  to  look  to  the  expense  of  other 
churches,  of  suitable  architecture,  furnishing  comfortable  accommodation,  comparing  the 
expense  of  St.  Greorge's,  St.  Mary's,  and  St.  Stephen's,  with  [1138]  the  expense  of  other 
recent  churches,  built  both  before  and  after  the  erection  of  these.    St.  Andrew's  Church, 
which  was  sufficiently  ornamental  in  its  character,  cost  about  L.5000 ;  Greenside  Church, 
L.3500  ;  and  St.  John's,  L.3900.     L.7000  was  the  sum  which  it  was  agreed  should  be 
ranked  on  the  city  estate,  as  the  expense  of  one  of  the  churches  which  the  Magistrates 
were  bound  to  erect  under  the  Improvement  Act.     The  city  of  Glasgow  had  several  new 
churches  built,  and  some  old  ones  rebuilt,  since  the  erection  of  St.  George's  in  Edinburgh, 
at  a  cost  of  not  more  than  from  L.6000  to  L.7000.     But  for  St.  George's  Church  alone, 
the  Magistrates  claimed  to  lay  on  the  seat-rents  a  burden  of  L.  33,000,  a  sum  nearly  five 
times  the  amount  incurred  for  similar  erections  in  Glasgow,  and  that  which  the  Magis- 
trates recognised,  as  above,  as  a  proper  charge  for  a  city  church  in  Edinburgh.     In 
consequence  of  the  erection  of  St.  George's,  the  revenue  from  the  churches,  which  in 
1811  had  yielded  a  surplus  over  the  expenditure  of  L.1200  a-year,  had  come,  accordiug 
to  the  principles  on  which  the  account  in  process  was  framed,  to  be  insufficient  to  meet 
the  annual  charge  ;  so  that  a  yearly  addition  was  in  course  of  being  made  to  the  debt. 
Tet,  in  these  circumstances,  the  Magistrates  had  laid  out  on  St.  Mary's  upwards  of 
L.  12,000,  and  on  St.  Stephen's  upwards  of  L. 24,000 — in  the  one  case  double,  and  in  the 
other  four  times  the  amount  expended  on  similar  erections  in  Glasgow  ;  the  practical 
result  of  which  was,  if  effect  were  to  be  given  to  their  claims,  that  the  annual  expenditure 
now  exceeded  the  annual  income  by  L.1550;  that  the  capital  debt,  and  consequently 
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the  annual  charge,  was  of  necessity  yearly  accumulating ;  that  all  means  of  meeting  extra- 
ordinary repairs,  and  the  expense  of  rebuilding  any  of  the  churches  which  might  decay, 
were  absolutely  extinguished ;  and  that  the  right  to  exact  seat-rents  had  practically 
become  subject  to  no  limitation  short  of  that  amount,  rather  than  submit  to  which,  the 
seat-holders  would  be  compelled  to  leave  the  church. 

2.  The  next  charges  comprehended  in  the  claim  of  the  Magistrates  were  for  the 
renovation  of  St.  Giles',  and  erection  of  a  new  place  of  worship  on  the  CastlehiU.     There 
had  been  four  places  of  worship  under  the  roof  of  St.  Giles,  besides  an  aisle  for  the 
meeting  of  the  General  Assembly.     Part  of  the  plan  of  extensive  improvements  in  tho 
Old  Town  was  the  renovation  of  the  exterior  of  St  Giles',  with  which  was  united  the 
suppression  of  two  of  the  existing  places  of  worship  in  that  fabric,  the  enlargement  of 
a  third,  and  a  totally  new  arrangement  of  the  Assembly  aisle.    These  changes  were  pro- 
vided for  by  the  Act  ^  authorising  the  improvements  in  question.    The  Magistrates  and 
Ouncil  were  thereby  '^  required  to  repair  and  improve  the  exterior  of  the  ancient 
church  of  St.  Giles,  agreeably  to  such  plan  or  plans  as  may  be  fixed  on  by  them,  and 
[1139]  approved  of  by  the  bux>ns  of  the  Court  of  Exchequer  in  Scotland ; "  a  sum  of 
not  less  than  L.  10,000  being  provided  to  be  intrusted  to  the  Magistrates  and  Council 
for  that  purpose.     They  were  also,  for  effecting  these  improvements,  authorised  to  sup- 
press two  of  the  existing  places  of  worship,  by  a  clause  in  these  terms :  ^ — *'  And  whereas 
the  improvements  which  are  now  proposed  on  the  fabric  of  the  ancient  church  of  St. 
Giles,  make  it  desirable  and  necessary,  that  out  of  the  four  places  of  worship  under  its 
roof,  two  shall  be  now  discontinued,  by  substituting  one  large  and  commodious  place  of 
worship  in  place  of  three  which  are  small  and  inconvenient :  Be  it  enacted,  lliat  the 
said  Lord  Provost,  Magistrates,  and  Council  shall  be  authorised  to  discontinue  accord- 
ingly two  of  the  said  places  of  worship  under  the  roof  of  the  said  church  or  late 
cathedral  of  St.  Giles ;  but  they  shall  be,  as  they  hereby  are,  at  the  same  time  authorised 
and  required  to  build  and  erect  two  additional  churches  in  place  thereof,  including  a 
church  in  the  street  called  St.  Vincent  Street,  at  present  building,  (but  over  and  above 
the  two  churches  which  they  have  already  built  and  erected  under  the  authority  of  the 
Act  of  Parliament  before  recited,)  and  to  transfer  the  ministers  of  the  churches  to  be  so 
discontinued,  to  the  churches  hereby  required  to  be  built."    This  act  passed  in  1827, 
and  the  improvements  contemplated  by  it  in  regard  to  St  Giles'  were  subsequently 
executed,  Government  advancing  L.12,600,  whereof  L.2600  was  specially  applicable  to 
the  fitting  up  of  the  Assembly  aisle.     Two  places  of  worship  were  suppressed,  and  one, 
now  constituting  the  Tolbooth  church,  enlarged  and  repaired.     By  the  statute,  St. 
Stephen's  church,  then  in  course  of  erection,  was  held  to  come  in  place  of  one  of  the 
suppressed  churches,  and  the  Magistrates  and  Council  took  steps  for  implementing  their 
obligation  as  to  the  other.    They  purchased  a  site  from  the  Improvement  Commis- 
sioners— laid  the  foundation  stone  of  a  new  church,  and  entered  into  contracts  for 
building  it     Shortly,  afterwards,  however,  they  abandoned  their  intention,  resolved  not 
to  implement  their  obligation,  broke  their  contracts,  and  entered  into  a  submission  with 
the  Improvement  Commissioners  and  the  contractors,  in  regard  to  the  compensation  to 
be  made  to  them  for  so  doing.     The  arbiter,  by  his  award,  in  addition  to  restoring  the 
site  to  the  Improvement  Commissioners,  found  the  Magistrates  and  Council  liable  to  the 
Commissioners  in  L.4328,  5s.  of  compensation  or  damages,  and  to  the  contractors  in 
L.760,  being  upwards  of  L.5000,  which  sum  they  now  charge  in  the  account  in  process 
against  the  seat-rents,  as  having  been  ''  fairly  and  reasonably  incurred "  in  providing 
additional  accommodation  for  the  inhabitants.     Thereupon  the  Presbytery  of  Edinbuigb 
raised  an  action  against  the  Magistrates,  to  have  them  compelled  to  implement  their 
statutory  obligation,  by  erecting  the  new  church.      This  action,  after  some  proc&- 
[1140]  -dure,  was  settled  by  an  agreement,  on  the  part  of  the  Presbytery,  vnt^  the 
Magistrates  and  the  trustees  for  the  creditors,  whereby  a  ranking  was  admitted  on  the 
city  estate,  to  the  extent  of  L.7000,  calculated  to  yield  L.6000,  in  order  to  build  the 
church  in  question.     By  subsequent  arrangement  with  Government^  this  sum  was  joined 
to  the  L.1 0,000  voted  by  Parliament  for  an  Assembly  Hall,  and  the  united  fund  was 
applied  to  the  erection  of  a  building  which  should  answer  both  purposes.    As  a  site  for 
this  building,  the  very  piece  of  ground,  to  get  quit  of  which  the  Msgistrates  had  paid 
about  L.6000,  was  re-acquired  at  a  price  of  L.3400 ;  and  on  it,  the  building  to  be  used 

1  Act  7  and  8  Geo.  IV.  c.  76,  §  5.  «  Act  7  and  8  Geo.  IV.  c  76,  §  57. 
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for  the  double  purpose  above-mentioned  was  erected,  under  contracts,  extending  in 
amount  to  L.  12, 600 ;  making  in  all,  as  the  total  cost  of  the  building,  including  the  price 
of  the  site,  L.  16,000.  The  charges  incurred  in  these  operations,  and  now  claimed  as 
warranting  the  exaction  of  seat-rent  to  reimburse  the  Magistrates,  were, — 

1.  Kenovation  of  Sc.  Giles',         .....      L.21,724  17     9 

Against  this,  on  the  "  charge  "  side  of  the  account,  there 
was  set  down  L.  12,600,  received  from  the  Government ;  so  that 
the  amount  stated  as  expended  by  the  magistrates  in  improving 
the  interior  accommodation,  by  substituting  one  place  of 
worship  for  three,  was  about  L.9000. 

2.  Expenditure  in  the  first  attempt  to  have  a  church  erected  on 

the  Castle  Hill,        ......  5501     5     7 

3.  Contribution  to  the  church  ultimately  erected,  .  6023  17     5 

In  all,  (exclusive  of  interest,)  ....      L.  33, 250    0     9 

3.  The  Magistrates  also  claimed  feu-duties  in  respect  of  the  ground  on  which  the 
churches  of  St.  Andrew's,  St.  George's,  St.  Stephen's,  and  St  Mary's,  were  erected, 
which  was  their  own  property,  ll^e  annual  sum  charged  for  these  feu-duties  was 
L.541,  and  the  accumulated  capital,  down  to  the  year  1839,  was  (exclusive  of  interest) 
L.  12,344.  This  was  independent  of  the  feu-duty  for  the  site  of  Lady  Tester's,  acquired 
from  a  third  party,  under  the  burden  of  the  feu-duty,  which  was  actually  paid  by  the 
defenders.  This  claim  was  inadmissible.  It  could  not  be  disputed  that  the  appropria- 
tion of  a  portion  of  the  ground  belonging  to  the  town  for  the  erection  of  a  church  for 
the  use  of  the  inhabitants,  was  a  highly  proper  appropriation.  When  applied  to  this 
purpose,  no  reservation  of  any  feu-duty  was  made,  the  ground  remaining  as  before 
vested  in  the  Magistrates,  and  no  such  property  was  represented  by  them  as  belonging 
to  the  city  at  the  time  of  their  bankruptcy.  There  was  no  usage  or  sanction  for 
burdening  the  seat-rents  with  such  a  claim. 

The  defenders,  the  Magistrates,  in  their  case,  explained, — that  the  defences  against 
the  action  were  originally  maintained  both  by  the  trustees  for  the  city  creditors  and  by 
the  Magistrates,  the  Community  Estates  Act  [1141]  being  in  operation  during  the  first 
period  of  the  litigation.  But  before  the  case  was  ready  for  the  judgment  of  the  Lord 
Ordinary,  the  Agreement  Act  had  been  passed,  which  substantiidly  retrocessed  the 
Magistrates  in  the  whole  of  the  city  property  and  funds ;  and  thus  the  defence  of  the 
case  devolved .  upon  the  Magistrates,  the  creditors,  however,  still  remaining  deeply 
interested  in  the  issue  of  the  cause. 

The  Magistrates  contended  that  there  had  never  been  any  proper  separation  between 
the  seat-rents  and  the  other  portions  of  the  town's  revenue.  The  seat-rents  had  at 
least  for  two  centuries  been  applied  indiscriminately  with  all  the  other  items  in  the  city 
revenue  for  ordinary  municipal  purposes,  having  been  mixed  up  and  promiscuously 
expended  alongst  with  the  general  burgal  income.  In  short,  the  seat-rents  had  all  along 
been  regarded  and  dealt  with  by  prior  magistracies  as  a  portion  of  the  common  good  or 
ordinary  income  belonging  to  the  town.  There  had  never  existed,  either  in  theory  or 
in  practice,  two  separate  trusts,  the  one  administered  by  the  Magistrates,  and  applicable 
to  the  ordinary  income  of  the  city,  exclusive  of  the  seat-rents,  and  the  other,  adminis- 
tered by  the  Magistrates,  and  exclusively  applicable  to  churches,  and  embracing  the 
seat-rents  as  yearly  trust  revenue.  Kelying  upon  the  usage  under  which  the  seat-rents 
were  thus  amalgamated  with  the  common  good  or  ordinary  income  of  the  city,  the 
Magistrates  had  been  in  use  from  time  to  time  to  vary  or  increase  the  amoimt  of  seat- 
rents,  acting  in  that  matter  in  virtue  of  those  discretionary  powers  which  belonged  to 
them  qua  magistrates.  Further,  trusting  to  this  usage  and  the  exercise  of  this  right  of 
increasing  or  altering  the  seat-rents,  the  Magistrates  agreed  to  build,  or  allowed  them- 
selves to  be  subjected  to  statutory  obligations  to  build,  St.  George's,  St.  Mary's,  and  St. 
Stephen's,  and  likewise  incurred  obligations  for  the  improvement  of  St.  Giles',  and  the 
construction  of  the  various  other  works  connected  with  the  churches,  the  expenditure 
upon  which  formed  the  charge  in  the  present  state.  Still  further,  and  this  was  most 
important  in  the  present  question,  relying  upon  the  above  practice,  the  Magistrates  had 
(more  especially  since  1811  when  St.  George's  was  begun)  borrowed  large  sums  from 
third  parties,  in  order  to  enable  them  to  erect  the  new  churches,  trusting  to  the  seat- 


884  CLAPPERTOK,   ftc.    V.    MAGISTRATES   OP   EDINBURGH.     TUL 

rents  as  a  source  from  which  they  would  be  enabled  yearly  to  pay  the  interest  of  these 
loans,  and  in  time  to  discharge  tihe  capital  Were  any  material  alteration  to  be  made 
upon  the  existing  practice, — a  practice  all  along  acquiesced  in  by  the  public,— or,  at 
least,  if  the  assessment  by  way  of  seat-rents  were  to  be  limited  in  the  manner  now 
maintained  by  the  pursuers,  the  defenders  would  inevitably  be  deprived  of  all  means  of 
paying  the  yearly  interest  due  to  the  creditors  from  whom  the  sums  for  erecting  the 
churches  were  borrowed,  while  all  prospect  of  redeeming  the  debts  themselves  would  be 
annihilated. 

1.  With  respect  to  their  right  to  exact  seat-rents  on  account  of  the  debt  contracted 
in  the  erection  of  St.  George's  and  St.  Stephen's  churches,  which  they  were  by  statute 
bound  to  erect,  it  was  to  be  kept  in  view,  [1142]  that  at  that  time  (1809,  when  the 
Act  was  passed)  the  practice  of  making  no  distinction  between  the  seat-rents  and  the 
other  income  of  the  city,  was  in  full  operation,  and  no  doubt  had  been  raised  as  to  its 
legality.  Any  surplus  balances  which  had  previously  arisen  out  of  the  seat-rents,  had 
been  in  use  to  be  applied  to  the  ordinary  purposes  of  the  town.  The  Magistrates  had 
been  accustomed  to  increase  the  amount  of  the  seat-rents.  Further,  they  had  even 
then  contracted  large  debts,  trusting  to  the  seat-rents  as  one  of  the  productive  sources 
of  burgal  revenue.  The  city  had  dlao  become  greatly  extended.  It  was  in  this  state  of 
matters  that  applications  were  made,  particularly  through  the  Presbytery,  for  additional 
church  accommodation.  With  respect  to  the  special  benefits  which  it  was  allied  would 
accrue  to  the  Magistrates  through  the  statute  1809,  it  could  not  be  said  that  the 
Magistrates  or  the  city  obtained  any  benefit  from  the  duties  or  taxes  leviable  from  the 
property  or  inhabitants  within  the  extended  royalty,  because  the  impositions  leviable 
within  the  extended  royalty  were  uplifted  or  appropriated,  so  as  to  prevent  any  portion 
of  these  going  into  the  treasury  of  the  town.  Thus  the  cess  went  to  government^  the 
annuity  to  the  ministers,  the  poor-rates  to  the  poor,  and  the  road  money  to  the  road 
trustees.  In  regard  to  the  churches  being  too  ornamental,  and  having  been  erected  at 
t<x>  great  a  cost,  it  was  true,  that  judging  from  existing  circumstances,  it  might  be 
regretted  that  so  much  money  was  expended  in  the  construction  of  St.  George's  and  the 
other  modem  churches.  But  the  legality  or  propriety  of  the  Magistrates'  actings  in 
regard  to  these  churches,  was  to  be  judged  of  by  the  situation  of  matters  at  the  time 
when  the  churches  were  erected.  When  the  erection  of  St.  George's  was  resolved  upon, 
as  well  as  when  the  other  new  churches  were  built,  the  city  was  not  insolvent.  Although 
the  Magistrates  were  not  possessed  of  any  free  funds,  the  affairs  of  the  city  were 
flourishing ;  the  revenue  of  the  town  was  upon  the  increase.  The  trade  of  Leith  was 
in  a  prosperous  state.  All  the  institutions  connected  with  the  city  were  thriving.  The 
most  of  the  modem  buildings,  more  especially  in  the  new  town,  had  been  erected  in  a 
style  of  ornament  and  taste  becoming  the  metropolis.  In  this  situation  the  Magistrates, 
whether  they  were  acting  voluntarily  or  under  statutory  obligation,  could  scarcely  avoid 
making  the  new  churches  in  some  degree  conformable  with  the  style  and  &shion  of  the 
day.  As  Magistrates,  they  would  have  been  culpable  if  they  had  either  deformed  the 
city  with  paltry  buildings,  or  denied  to  the  seat-holders  those  conveniences  and  comforts 
which  the  refined  taste  of  the  age  rendered  almost  indispensable.  By  bestowing  a 
certain  additional  expense  upon  the  omament  of  the  buildings,  or  furnishing  the  churches 
with  more  internal  accommodation  than  was  strictly  requisite,  the  Magistrates  had  no 
view  save  that  of  making  the  churches  befitting  the  capital,  and  supplying  suitable 
comfort  and  convenience  for  the  congregations  The  town,  viewed  as  a  distinct  com- 
munity apart  from  the  seat-holders,  were  to  gain  nothing  by  the  extra  expenditure  upon 
the  [1143]  churches.  No  objection  was  taken  at  the  time  to  the  edifices,  as  being  too 
ornamental.  On  the  contrary,  the  public  and  inhabitants  generally  acquiesced  in  the 
expenditure,  if  they  did  not  encourage  the  Magistrates  in  that  style  of  architecture 
which  was  adopted  for  the  new  churches. 

2.  The  improvement  of  St.  Giles'  formed  part  of  the  general  arrangement  provided 
and  regulated  by  the  Improvement  Act  of  1827.  The  Magistrates  were  required  to 
repair  and  improve  the  exterior  of  the  ancient  church  of  St.  Giles',  Government  being 
to  contribute  L.  10,000  towards  the  expenses.  By  the  Act  of  1809,  the  Magistrates  had 
been  authorised,  with  the  consent  of  the  Presbytery,  to  discontinue  either  one  or  two 
of  the  churches  within  the  ancient  royalty,  and  to  transfer  the  minister  or  ministers  to 
the  two  new  churches  authorised  to  be  built  by  that  Act  None  of  the  churches  within 
tiie  ancient  royalty  had  been,  however,  suppressed  in  1827 ;  ani'  upon  );his  statement 
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the  Act  then  passed  provided : — "  And  whereas  the  improvements  which  are  now  pro- 
posed on  the  fabric  of  the  said  ancient  church  of  Saint  Giles'  make  it  desirable  and 
necessary,  that  out  of  the  four  places  of  worship  under  its  roof,  two  shall  be  now  dis- 
continued, by  substituting  one  large  and  commodious  place  of  worship  in  place  of  three 
which  are  sxnall  and  inconvenient ; "  and  it  was  thereupon  enacted  that  the  Magistrates 
should  be  authorised  to  discontinue  two  of  the  said  places  of  worship  in  St.  Giles' ; 
''but  they  shall  be,  as  they  hereby  .are,* at  the  same  time  authorised  and  required  to 
build  and  erect  two  additional  churches  in  place  thereof,"  &c.  St.  Stephen's  (then  being 
built)  being  accepted  of  as  one.     The  Magistrates  were  taken  bound  to  erect  the  second 
church  within  four  years  from  shutting  up  the  churches  in  St.  Giles'  intended  to  be  dis- 
continued, as  well  as  to  provide  temporary  places  of  worship  for  the  congregations  of 
the  discontinued  churches  in  the  mean  time.     This  authority  was  not  in  reality  acted 
on,  the  Presbytery  having  declined  to  consent  to  the  suppression  of  the  churches  and 
parishes  authorised  by  the  statute.     A  private  arrangement  was,  however,  made  with 
the  Presbytery,  of  the  following  nature.     St.  Stephen's  was  in  the  course  of  erection 
when  the  Act  of  1827  was  passed,  the  Ck>uncil  having  begun  it  on  their  own  authority. 
In  pursuance  of  this  general  arrangement,  the  Old  Tolbooth  church,  part  of  St.  Giles', 
was  uncoUegiated,  and  a  minister  in  this  way  provided  for  St.  Stephen's.     Further,  by 
this  arrangement,  the  Council  undertook  to  build  two  churches  (in  addition  to  St. 
Stephen's),  to  supply  the  place  of  two  in  St.  Giles',  to  be  discontinued.     One  church 
was  entirely  done  away  with,  and  another  discontinued  for  a  time.     The  Kew  Assembly 
Hall  was  to  come  in  place  of  the  one — the  Old  Assembly  Hall  in  place  of  the  other. 
These  arrangements  were  made  on  the  assumption  that  the  Magistrates  had  right  to  levy 
seat-rents — at  least  they  were  then  levying  seat-rents  from  the  [1144]  existing  churches, 
and  the  new  churches  were  to  be  on  the  same  footing  with  the  others.     Accordingly, 
no  stipulation  was  ever  proposed  by  the  Presbytery  to  discontinue  the  levying  of  seat- 
rents.     Acting  under  the  general  arrangements,  and  following  out  the  directions  of  the 
statute,  the  magistrates  completed  St.  Stephen's ;  they  improved  the  accommodation  of 
the  churches  in  St.  Giles'  which  were  retained ;  and  they  provided  temporary  places  of 
worship  for  the  congregations  who  were  disturbed  by  the  alterations  upon  St.  Giles'. 
They  hjad  intended  to  have  erected  a  building  on  the  Castle  Hill,  to  contain  two  places 
of  worship,  but  the  insolvency   of  the  town  precluded  them  from  completing  it. 
Ultimately,  arrangements  were  made  for  the  erection  of  the  Assembly  Hall.     All  these 
arrangements,  as  well  as  the  statutory  powers  which  were  taken  by  the  Magistrates, 
were  exclusively  intended  to  increase  the  church  accommodation,  and  this  end  was 
ultimately  accomplished.     With  respect  to  John  Knox's  church,   this  building,  as 
origini^lly  projected,  was  to  contain  two  churches,  being  those  which  the  Magistrates 
undertook  to  build  under  the  arrangements  with  the  Presbytery.     The  Magistrates, 
about  the  year  1829,  procured  from  the  improvements  commissioners  a  piece  of  ground 
for  a  site,  becoming  bound  to  pay  a  certain  annual  feu-duty  for  the  same.    The  pecuniary 
embarrassments  of  the  town,  however,  prevented  them  from  executing  the  plan,  or 
implementing  their  contract  with  the  Improvements  Commissioners,  to  whom,  as  well 
as  to  the  builders,  who  had  agreed  to  erect  the  fabric,  they  were  obliged  to  pay  con- 
siderable sums  in  name  of  damages.     In  the  mean  time,  a  plan  was  proposed  for  the 
erection  of  a  new  hall  for  the  General  Assembly.     An  arrangement  was  thereupon 
entered  into  between  the  Magistrates  and  Government^  having  for  its  object  the  pro- 
curing of  the  two  new  churches.     The  agreement  was  to  the  effect,  that  the  Magistrates 
should  contribute  for  the  proposed  building  the  sum  which  they  had  set  apart,  the 
Government  being  to  find  whatever  further  sum  was  necessary  for  the  completion  of  the 
edifice,  which  was  to  be  used  as  a  church  when  not  occupied  by  the  General  Assembly. 
In  addition  to  this,  the  Government  were  to  surrender  their  rights  in  the  old  Assembly 
Hall  under  the  roof  of  St.  Giles',  and  to  fit  it  up  as  a  city  church.     The  whole  arrange- 
ment was  prudent  and  beneficial  for  those  interested  in  the  church-accommodation  of 
the  city, — two  commodious  churches  having  been  procured  at  a  comparatively  small 
expense  to  the  Magistrates.     As  the  Magistrates  were  acting  in  the  whole  arrangement 
with  a  view  to  increase  the  church  accommodation,  no  portion  of  the  sum  which  was 
unfortunately  incurred  through  the  insolvency  of  the  town  ought  to  be  made  a  burden 
upon  the  community,  and  still  less  upon  the  creditors.     It  was  impossible  to  make  a 
distinction  between  the  right  of  the  Magistrates  to  levy  seat-rents,  for  maintaining 
modem  churches,  and  the  right  to  take  seat-rents,  in  order  to  indemnify  them  for 
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the  expense  of  [1145]  erecting.  If  there  were  any  force  in  the  parsuers'  argnment, 
founded  upon  the  consideration  that  the  new  churches  were  erected  either  voltintarily 
or  under  statutory  injunction,  that  argument  must  be  equally  applicable  to  the  expenBe 
of  maintaining  the  modem  churches  as  it  is  to  the  original  expenditure  upon  the 
erection  of  them.  It  had  been  found  that  the  defenders  were  entitled  to  take  credit 
in  this  accounting  for  the  expenses  of  supporting  the  churches  lately  erected ;  these 
churches  being  put  by  the  interlocutor  upon  the  same  footing  with  the  more  ancient 
churches  of  the  city. 

3.  It  was  true  that  no  stipulation  was  made  as  to  payment  of  feu-duties  for  the  sites 
of  the  churches  at  the  times  when  they  were  respectively  built.  But  this  arose  from 
the  practice  of  amalgamating  the  revenue  arising  from  the  churches  with  the  ordinary 
income  of  the  town.  The  Magistrates  could  not  consistently  with  the  subsisting  usage, 
claim  or  charge  feu-duties  from  any  one.  There  was  no  debtor  or  supposed  debtor 
representing  the  churches,  the  Magistrates  being  the  only  parties  to  the  arraugemento 
under  which  the  ground  was  given  off  for  the  erection  of  the  different  churches.  If  the 
matter,  however,  had  been  conducted  on  the  footing  of  different  trusts  or  estates,  suitable 
feu-duties  would  have  been  charged  against  the  church  account.  This,  it  was  submitted, 
must  still  be  done,  seeing  that  the  pursuers  had  effected  a  division  of  the  two  portions 
of  the  administration.  They  now  professed  to  be  seeking  an  accounting  from  the 
Magistrates,  as  representing  the  corporation  or  town.  The  ground  occupied  by  the  sites 
of  the  churches  formed  part  of  the  heritable  property  belonging  to  the  corporation, 
which  could  not  be  gratuitously  alienated  by  the  Magistrates  for  any  purpose.  The 
Magistrates,  as  representing  the  corporation,  were  no  more  obliged  to  find  sites  for  the 
churches,  than  they  were  to  provide  the  sums  necessary  for  erecting  them.  The 
pursuers  here  were  seeking  to  hold  the  churches  under  the  former  usage  and  mode  of 
administration,  while  they  have  themselves  broken  up  that  usage,  and  obtained  a 
declaration  of  a  principle  of  administration  which  necessarily  implies  a  right  and  duty 
in  the  Magistrates  to  claim  feu-duties  for  the  ground  occupied  by  the  churches. 
Although  it  was  originally  proposed  to  give  the  site  for  St.  Andrew's  church  free  of  feu- 
duty,  the  proposal  was  made  at  a  time  when  no  separation  between  the  ordinary  buigh 
revenue  and  the  church  revenue  was  contemplated,  while  the  arrangement  was  never 
completed,  or  reduced  into  actual  agreement.  The  error  in  the  pursuers'  objection  was 
demonstrated  by  its  result  upon  the  case  of  Lady  Tester's  church.  For  although  the 
ground  occupied  by  the  modern  city  churches  was  given  off  from  the  town's  property, 
this  was  not  the  case  in  so  far  as  respects  Lady  Yester's  church.  The  site  for  Lady 
Tester's  was  feued  by  the  town  from  a  third  party,  for  payment  of  a  yearly  feu-duty. 
Yet  so  much  was  the  seat-rent  account  blended  with  the  ordinary  burgal  income,  that 
no  charge  was  stated  against  the  seat-rents  on  account  of  the  feu-duty  for  Lady  Yester's. 
[1146]  According  to  the  pursuers  objection,  even  this  feu-duty  ought  not  now  to  be 
stated  to  the  debt  of  the  church-account. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Having  resumed  consideration 
of  the  conjoined  processes,  and  having  advised  the  cases  given  in  for  the  parties,  with 
reference  to  the  states  of  expenses  and  debts  connected  with  the  City  churches,  and 
ecclesiastical  establishments  generally  of  Edinburgh,  which  are  now  claimed  on  by  the 
defenders  and  objected  to  by  the  pursuers,,  and  having  regard  to  the  former  finding  of 
the  Court  (now  final,)  that  while  the  defenders  have  no  legal  right  or  title  to  levy  seat- 
rents  '  for  the  purpose  of  increasing  the  general  revenue  or  common  good  of  the  said  city, 
'  or  for  the  payment  of  debts  contracted  or  expenses  incurred  by  them  in  the  genenJ 
'  affairs  thereof,'  it  is  yet  not  illegal  or  incompetent  for  them  to  exact  and  levy  such 
rents,  so  far  as  may  be  necessary,  and  has  not,  in  whole  or  in  part^  been  otherwise  pro- 
vided for,  for  the  purpose  of  <  defraying  the  expenses  fairly-  and  reasonably  incurred  for 
'  maintaining  the  whole  of  the  said  churches  as  parish  churches,  and  providing  for  the 
^  decent  celebration  of  Divine  worship  therein,  according  to  a  just  proportion  of  the  sum 

*  necessary  to  be  levied  from  each  of  the  churches  respectively,  having  a  due  regard  to 
'  the  nature  and  circumstances  of  each  : '  and  more  especially  keeping  in  view  that  these 
findings  were  pronounced  without  prejudice  to  the  defenders  '  claiming  to  take  credit  for, 

*  and  to  continue  the  exaction  of  seat-rents  on  account  of  any  expenses  incurred,  or  debts 
'  contracted,  for  the  erection,  repairs,  or  improvement^  of  any  of  the  said  churches, 

*  reserving  all  objections  by  the  pursuers  to  such  claim : '  Finds,  That^  in  ordinary 
circumstances^  and  unless  some  special  ground  can  be  established  to  the  contrary,  the 
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expense  fairly  and  reasonably  incurred  in  the  erection  of  any  additional  church  or 
churches,  or  in  making  any  enlargements  and  improvements  on  those  already  existing, 
which  the  extension  of  the  royalty  and  the  increasing  population  of  the  city  may  from 
time  to  time  render  necessary,  forms  a  just  and  proper  item  of  charge  as  an  expense  con- 
nected with  the  maintenance  of  the  ecclesiastical  establishment,  and  as  such,  accordingly, 
is  one  against  which,  on  a  sound  application  of  the  principles  already  decided,  the 
defenders  are  entitled  to  reimburse  and  indemnify  themselves,  by  the  exaction  and  levy  of 
seat-rents :  Finds,  That  in  the  present  case,  no  sufficient  ground  has  been  alleged  why 
the  said  expense,  so  far  as  it  does  not  exceed  a  fair  and  reasonable  amount,  should  be 
otherwise  dealt  with  ;  and  more  especially  Finds,  That  in  the  whole  circumstances,  and 
having  regard  to  the  long,  uninterrupted,  and  unchallenged  previous  usage  to  exact  and 
levy  seat-rents  in  all  the  city  churches,  there  is  no  good  reason  for  distinguishing,  in 
this  respect,  between  those  churches  which  have  been  erected  under  the  statutes  extend- 
ing the  royalty,  or  with  reference  to  the  statutory  obligation  imposed  therein,  and  any 
of  the  other  churches  of  the  city :  Finds,  in  reference  to  the  question.  What  is  to  be 
considered  a  fair  and  reasonable  [1147]  cost  for  the  erection  of  such  churches  ?  that  a 
due  regard  must  be  had,  not  merely  to  what  is  absolutely,  and  in  the  narrowest  sense, 
sufficient  to  give  accommodation  to  the  sitters,  but  also  to  what  is  fitting  and  decent  in 
point  of  external  appearance  and  ornament,  looking  to  the  character  of  the  community, 
the  station  which  the  city  holds  as  the  metropolis  of  the  country,  the  general  harmony 
that  ought  to  prevail  among  its  public  buildings,  and  the  propriety  even  of  avoiding  a 
mean  and  sordid  style,  in  the  view  of  securing  a  certain  adaptation  to  the  solemn  and 
all-important  uses  to  which  this  particular  description  of  building  is  to  be  applied,  so  as 
the  same  may  not  be  unworthy  of  its  object  as  a  place  of  public  worship  *.  Finds,  That, 
estimated  by  this  standard,  whatever  objection  may  be  thought  to  lie  in  the  abstract  to 
the  amount  of  the  expenditure  incurred  upon  certain  of  the  city  churches  more  immedi- 
ately here  in  question,  and  without  prejudice  to  any  objection  on  that  head  which  may 
be  prospectively  urged  against  a  repetition  of  the  same  expenditure  in  the  erection  of 
future  churches,  should  such  become  necessary,  yet  viewing  the  matter  retrospectively, 
and  having  regard  to  the  important  facts,  that  the  past  expenditure  was  incurred  in  good 
faith,  that  no  challenge  or  objection  was  made  at  the  time,  and  that  the  predecessors  of 
the  defenders,  were,  moreover,  led  by  immemorial  and  universal  past  usage,  to  rely  on 
their  being  allowed  to  levy  a  conformable  amount  of  seat-rents, — there  has  been  no  such 
abuse,  or  excess,  in  the  expenditure  so  made,  and  now  claimed  by  the  defenders,  as  to 
demand  or  to  warrant  the  throwing  over  the  burden  upon  the  common  good — if  indeed 
it  be  not  questionable,  how  far,  in  consistency  with  the  principles  which  have  been 
recently  held  to  rule  in  other  public  trusts,  the  common  good,  as  the  property  of  a  sub- 
stantially distinct  and  separate  trust,  could,  to  any  extent^  legally  be  made  liable  :  Finds, 
further,  but  in  the  meanwhile  without  prejudice  to  all  questions  of  amount.  That  in  the 
whole  circumstances  it  is  not  unfair  or  unreasonable,  in  estimating  the  expense  of  erect- 
ing the  said  churches,  to  take  into  consideration,  as  an  item  of  such  expense,  a  just  and 
proper  allowance,  in  the  shape  of  ground-rent  or  feu-duty,  for  the  site  furnished  out  of 
the  city  estate ;  But,  on  the  other  hand,  finds.  That  it  is  not  competent  for  the  defenders 
to  charge,  as  expenditure  to  be  defrayed  by  the  ecclesiastical  establishment,  the  sum  of 
L.5050,  connected  with  John  Knox's  church,  in  which  they  were  subjected  in  the  shape 
of  damages,  for  failure  of  implementing  their  own  proper  obligations,  without  any 
benefit  whatever  to  the  ecclesiastical  establishment :  Finds,  That  when  the  cost  of  the 
said  churches  shall  have  been  ascertained  and  fixed  on  the  above  principles,  the  amount 
which  the  defenders  are  now,  and  have  been  all  along  entitled  to  levy  in  name  of  seat- 
ronts,  cannot^  in  any  fair  and  reasonable  view,  and  even  at  the  lowest  estimate,  be  held 
to  &11  short  of  the  annual  interest^  calculated  at  the  legal  rate  of  5  per  cent.,  on  the 
total  amount  of  such  expenditure,  and  this  over  and  above  all  ordinary  charges  for 
incidental  repairs,  [1148]  and  other  items  of  constant  annual  recurrence,  as  specified  in 
the  former  interlocutors:  Finds,  however.  That  the  defenders,  though  they  may  be 
entitled,  one  year  with  another,  to  square  their  accounts,  by  providing  for  any  accidental 
deficiency  arising  on  the  account  of  a  particular  year,  are  yet  not  entitled  to  accumulate 
such  deficiencies  into  a  capital  debt,  so  as  to  render  the  same  a  permanent  burden  on  the 
Establishment :  Finally,  with  reference  to  these  findings.  Appoints  a  new  set  of  accounts 
since  the  year  1811,  to  be  prepared  by  the  defenders,  stating  the  expenditure  and  revenue 
of  each  year  separately ;  and  thiis,  both  in  regard  to  the  individual  churches  severally. 
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and  U)  the  whole  together  as  forming  one  aggregate  Establishment  for  the  city  :  and, 
upon  this  being  done,  Appoints  the  cause  to  be  enrolled,  in  order  that  parties  may  be 
heard  thereon,  as  well  as  generally  upon  the  remaining  points  of  the  cause."  ^ 
[1149]  Both  parties  reclaimed. 

1  (( ^"^oTB. — It  stands  fixed  by  the  former  judgments,  that  there  is  neither  illegality  nor 
incompetency  in  the  levy  of  seat-rents,  in  order  to  meet  the  proper  expenses  of  the  city's 
ecclesiastical  establishment.  The  principle,  therefore,  so  strenuously  contended  for  by 
the  pursuers,  that  this  mode  of  raising  a  revenue  is  to  be  held  radically  vicious,  because 
implying  a  tax  upon  worship,  can  no  longer  be  maintained. 

'*  The  question  now  is.  Whether  the  expense  of  erecting  new  churches,  or  enlarging 
the  old,  so  as  to  afford  additional  accommodation  for  an  increasing  people,  be  a  proper 
expense  of  the  establishment.  And,  so  put,  not  only  does  it  seem  impossible,  in  the 
abstract,  to  give  other  than  an  affirmative  answer ;  but  the  pursuers  substantially  con- 
cede the  point,  when  they  propose  to  allow  credit,  for  a  certain  limited  sum  upoa  each 
church,  as  constituting  a  reasonable  charge  for  such  expenditure. 

*<  Indeed,  it  must  at  once  occur  to  be  a  thing  sita  natura  impossible,  to  erect  new 
churches,  or  to  expend  money  in  their  improvement,  without  a  corresponding  taxa- 
tion. The  impingency  of  the  tax  may  have  a  wider  or  a  narrower  range;  but,  fall 
where  it  will,  it  is  still  a  tax  for  worship.  If  the  state  be  paymaster,  the  whole  body 
of  the  people  bears  the  burden.  If  the  heritors  of  a  parish,  the  law  selects  them  as 
representing  the  parishioners,  upon  whom  their  own  proper  share  of  the  burden  comes 
at  last  to  be  thrown,  though  in  a  somewhat  indirect  manner.  If  the  magistrates  of  a 
burgh,  it  is  as  administrators  for,  and  representing,  the  general  community ;  and  relief 
has  accordingly  been  reserved,  in  repeated  instances,  against  the  individual  inhabitants. 
Even  where,  in  the  case  of  burghs,  the  expense  happens  to  be  defrayed  in  the  first 
instance  out  of  the  common  good,  still  it  is  the  parties  to  whom  this  common  good 
belongs,  who  ultimately  bear  the  taxation,  and  sooner  or  later,  as  other  common  burdens 
come  to  press,  those  parties  will  have  to  replace  what  has  thus  been  abstracted. 

"  Taxation  being  thus  unavoidable,  there  are  two  ways  in  which  the  expenditure 
may  be  provided  for.  It  may  be  done,  1st,  By  advancing  once  for  all  the  entire  cost 
incurred  ;  or,  2d,  By  converting  the  capital  or  stock  expended  into  a  permanent  annuity, 
(legal  interest  on  the  expenditure  affording  obviously  the  lowest  possible  standard  in 
this  point  of  view,)  and  only  levying  from  year  to  year  the  amount  required  to  meet 
such  annuity.  The  first  mode  is  followed  in  landward  parishes,  when  the  heritors  are 
made  to  contribute  for  church  or  manse.  But  there  is  nothing  objectionable  in  the 
second,  which  is  substantially  equivalent.  In  truth,  so  far  as  regards  a  burgal  population, 
the  members^  whereof  are  in  a  state  of  constant  movement  and  change,  the  burden  will 
distribute  itself  more  equitably,  and  its  weight  be  on  the  whole  less  felt»  according  to 
the  latter  method  than  the  former. 

"  It  is  but  a  step  from  an  annual  tax  to  an  annual  levy  by  seat-rents.  Indeed,  the 
legal  theory  being,  that  the  church  accommodation  under  the  Establishment  is  accom- 
modation for  all,  if  the  actual  fact  were  in  correspondence  with  this  theory,  so  that  all 
did  take  benefit  from  the  churches,  a  levy  by  seat-rents  would  perhaps  afford  the  beat 
and  most  natural  measure  in  apportioning  the  burden. 

"  The  pursuers,  feeling  this,  attempt  to  distinguish  the  seat-holders  as  a  peculiar 
class — and  argue  that,  to  levy  the  whole  burden  from  them  is  truly  to  exempt  many 
who  would  otherwise  have  to  bear  their  share.  It  may  be  doubted  whether,  in  a  legal 
point  of  view,  such  a  distinction  can  be  entertained.  The  law  knows  nothing  of  seat- 
holders  otherwise  than  as  members  of  the  general  community.  It  does  not  recognise 
them  as  a  peculiar  class,  in  fixing  the  measure  of  accommodation.  Their  position  as 
seat-holders  is,  in  short,  a  mere  accident  in  the  question.  There  is  no  stronger  reason 
for  distinguishing  them  from  those  who  are  not  seat-holders,  when  the  latter  class  happen 
to  belong  to  a  different  communion,  than  when  all  belong  to  the  Established  church,  and 
some  are  only  not  seat-holders,  because,  in  the  competition  for  seats,  there  is  not  suffi- 
cient room  for  all.  On  the  contrary,  if  a  distinction  be  to  be  taken,  it  ought  equitably 
to  be  in  just  the  other  direction  ;  for  if,  as  the  pursuers  argue,  there  be  any  impropriety 
in  imposing  a  tax  upon  worship,  that  impropriety  becomes  sll  the  more  flagrant  when 
such  a  tax  is  imposed,  not  to  support  the  worship  of  the  tax-payer,  but  to  support  the 
worship  of  a  different  sect  from  that  to  which  he  belongs. 
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After  hearing  further  argument  at  the  bar,  the  following  opinions  were  delivered  by 
the  Judges  of  the  Second  Division : — 

[1160]  Lord  Justios-Clbbe. — ^The  interests  involved  in  this  case  are  very  large  and 
important,  and  the  consequences  of  any  decision  must  have  a  very  extensive  because 
permanent  effect  on  these  important  interests.  It  has  received  very  serious  consideration 
from  the  Court.  It  was  very  fully  argued ;  and,  as  there  is  difference  of  opinion  among 
us,  I  think  it  necessary  to  explain  at  length  the  views  on  which  my  opinion  has  been 
formed.     That  explanation  will  necessarily  occupy  a  considerable  time. 

As  this  case  was  previously  under  the  consideration  of  the  whole  Court,  when  some 
important  principles  were  established,  I  think  the  leading  consideration  in  judgment  is 
to  ascertain  clearly,  and  keep  steadily  in  view,  what  was  fixed  by  the  interlocutor  of 
Lord  Moncreiff  and  the  Court 

First,  no  principle  whatever  was  fixed  countenancing  the  exaction  of  seat-rents  in 
order  to  meet  permanent  debt  previously  contracted.  It  was  found  Dot  to  be  illegal  or 
incompetent  to  levy  reasonable  seat-rents,  so  far  as  the  same  may  be  necessary  for  the 

"  The  consideration  now  adverted  to,  becomes  all  the  stronger  when  applied  to  the 
cost  of  churches  which  there  is  no  legal  obligation  on  the  community  to  erect ; — e,g, 
where  there  already  exists  a  parish  church,  sufficient  to  satisfy  all  the  liabilities  of  the 
heritors,  and  where  of  course  no  one  can  legally  be  compelled  to  contribute  to  the 
cost  of  a  second,  however  requisite  the  additional  accommodation  may  be ; — but  still 
more  especially  in  the  case  of  burghs,  where  it  may  be  questioned,  whether  the  law  at 
all  imposes  the  same  burden  which  it  does  in  landward  parishes,  even  as  regards  the 
erection  or  rebuilding  of  a  first  burgh  church. 

"  It  has  been  assumed  throughout  these  observations,  that  the  expenditure  incurred 
does  not  exceed  that  fair  and  reasonable  amount  which,  all  things  being  taken  into  view, 
it  was  fitting  to  lay  out  in  such  a  service.  For  one  can  easily  conceive  so  much  to  be 
lavished  upon  what  was  but  a  collateral  or  even  a  purely  foreign  purpose,  that  it  would 
be  unjust  to  deal  with  the  outlay  as  matter  of  ecclesiastical  expenditure.  In  the  present 
case  there  is,  on  this  very  account  perhaps,  no  small  plausibility  in  the  argument  which 
has  been  directed  by  the  pursuers  against  the  expenditure  laid  out  upon  certain  of  the 
city  churches.  But,  even  in  this  point  of  view,  it  must  always  be  kept  in  mind,  Ist. 
That  the  Magistrates,  in  erecting  these  churches,  acted  as  the  administrators  of  a  large 
metropolitan  community.  2d.  That  it  was  only  right  for  them  in  such  circumstances,  to 
have  regard  (of  course  within  just  bounds)  to  what  would  naturally  be  expected  of  such 
a  community,  and  not  therefore  to  construct  their  churches  so  as  to  be  unworthy  either 
of  the  city,  or  of  the  national  establishment  to  which  they  belong.  But  3d,  and  above 
all,  That)  in  a  purely  retrospective  challenge  like  the  present,  great  indulgence  is  to  be. 
extended  to  the  acts  of  magistrates,  acquiesced  in  at  the  time  by  their  constituents,  not 
interpelled  directly  or  indirectly  by  objections  from  any  quarter,  and  unquestionably 
evincing,  from  first  to  last,  the  most  perfect  good  faith,  nothing  being  done  but  what 
all  previous  usage  in  this  department^  not  merely  in  Edinburgh,  but  idl  over  Scotland, 
most  fully  supported  and  justified. 

"  The  statutes  extending  the  royalty  do  not  appear  materially  to  affect  the  question. 
No  doubt  the  Magistrates  were  thereby  laid  under  a  legal  liability  to  erect  additional 
churches.  But  they  were  so  only  in  this  sense,  that  the  churches,  when  erected,  were 
to  be  placed  under  their  own  administration,  and  entirely  on  the  same  footing  with  the 
other  churches  of  the  Establishment  already  in  existence.  Now,  seat-rents  had  past 
all  memory  been  levied  on  the  latter.  And  the  clear  understanding  of  all  concerned 
unquestionably  was,  that  no  difference  was  to  be  introduced  in  this  respect  as  regards 
the  new  churches.  In  truth,  the  common  good,  so  far  as  alienable,  having  by  this 
time  been  wholly  dilapidated,  these  seat-rents  appear  to  have  been  relied  on,  as,  if  not 
the  only,  at  all  events  one  of  the  principal  means  of  reimbursement  from  the  consequences 
of  the  imposed  obligation. 

*'  It  is  unnecessary  to  enlarge  upon  the  other  findings  of  the  interlocutor,  as  they 
explain  themselves.  It  may  just  be  observed,  that  when  accumulated  interests  are 
struck  out  of  the  defenders'  states,  the  account^  when  brought  to  a  balance  on  the  prin- 
ciples of  the  interlocutor,  will  not  present^  it  is  thought^  nearly  so  unfavourable  a  result 
for  the  pursuers  as  it  now  does." 
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special  pnrpoee  of  supporting  the  church  or  the  ecclesiastical  establishment  after- 
mentioned.  Then,  that  is  farther  explained  by  the  following  finding : — '^  That  the  said 
defenders  are  entitled  to  exact  or  levy  such  duties  or  rents,  so  far  as  they  may  be  neces- 
sary for  enabling  them  to  support  the  fabric  of  the  said  church,  to  defray  the  expense 
of  repairs  or  alterations  of  the  same,  either  rendered  necessary  by  the  state  of  the  build- 
ing, or  otherwise  beneficial  for  better  adapting  it  to  the  purposes  of  a  parish  church,  and 
to  provide  all  things  necessary  for  the  decent  celebration  of  divine  worship  therein,"  in 
so  far  as  not  otherwise  provided  for. 

Then,  in  reference  to  the  point  whether,  for  such  annual,  and  incidental,  and  casual 
expenses,  the  whole  seat-rents  of  all  the  churches  might  be  formed  into  one  fund  in  order 
to  meet  such  annual  expenses,  the  interlocutor  further  found, — "  That^  giving  weight 
to  all  the  circumstances  in  the  peculiar  establishment  of  the  churches  in  Edinbuigh, 
and  the  usage  and  possession  regarding  it,  it  is  not  illegal  or  incompetent  for  the  said 
defenders  to  exact  and  levy  duties  or  rents  for  the  seats  or  pews  in  the  said  church  to 
such  an  amount  as  may  be  necessary,  along  with  the  duties  or  rents  levied  for  the  seats 
in  all  the  other  churches  of  the  Establishment  in  the  said  city,  to  defray  the  expenses 
fairly  and  necessarily  incurred  in  maintaining  the  whole  of  the  said  churches  as  parish 
churches,  and  providing  for.  the  decent  celebration  of  divine  worship  therein,  according 
to  a  just  proportion  of  the  sum  necessary  to  be  levied  from  each  of  the  churches  respec- 
[1161]  -tively,  having  a  due  regard  to  the  nature  and  circumstances  of  each,  but  so  far 
only  as  such  expenses  may  not  have  been,  in  whole  or  in  part,  otherwise  provided  for, 
and  subject  to  every  exception  or  relevant  objection  which  may  be  stated  in  regard  to 
the  amount  of  expenditure,  or  the  seat-rents  exacted,  in  any  accounting  which  may  be 
necessary." 

Then,  as  it  was  alleged  that  this  interlocutor  did  not  leave  open  even  the  question 
to  be  subsequently  tried,  whether  the  Magistrates  could  state  their  claim  to  continue  a 
rate  of  seat-rents  calculated  to  pay  the  interest  of  any  permanent  debt  contracted  for 
building  churches,  Lord  Moncreiff  proposed  (in  the  Inner-House)  that  the  following 
reservation,  which  was  accordingly  inserted  in  the  interlocutor,  should  be  added: — 
"  That,  in  any  accounting  that  may  be  instituted,  the  defenders  shall  not  be  precluded 
from  claiming  to  take  credit  for,  and  to  continue  the  exaction  of  seat-rents,  on  account 
of  any  expenses  incurred,  or  debts  contracted  for  the  erection,  repairs,  or  improvement 
of  any  of  the  city  churches,  reserving  all  objections  by  the  pursuer  to  such  clioms." 
On  this  interlocutor  some  important  observations  occur. 

(1.)  The  exaction  of  reasonable  seat-rents  for  annual  expenses  is  found  not  to  be 
illegal  j  that  is  to  say,  that  those  annually  accommodated  may  be  called  to  pay,  as  seat- 
rents  to  a  reasonable  extent,  a  contribution  towards  the  annual  expenses  of  the  church, 
and  for  the  celebration  of  worship  in  the  same.  But  the  levying  of  seat-rents  for  accom- 
modation in  parish  churches,  when  such  a  burden  was  not  constituted  by  arrangement 
with  the  presbytery,  or  decreet  of  the  Court  of  Teinds,  at  the  time  the  churches  were 
declared  parish  churches,  in  order  to  meet  a  permanent  debt^  such  as  the  expense  of 
building  the  particular  church  or  churches,  is  not  a  result  which  can  be  legitimately 
deduced  from  the  above  finding.  If  it  is  to  be  sanctioned,  it  must  be  on  grounds  which 
are  not  borne  out  by  a  single  expression  in  the  former  judgment. 

(2.)  Again,  while  the  annual  expense  of  all  the  churches,  and  the  providing  of  the 
means  for  the  decent  celebration  of  divine  worship  in  them  all,  have  been  taken,  on  the 
usage  applicable  to  Edinburgh,  to  be  a  common  object,  for  which  the  annual  sitters  in 
all  the  parish  churches  may  be  annually  called  on,  in  due  proportion,  to  contribute  by 
the  rates,  so  far  as  reasonable,  of  seat-rents  levied  for  their  annual  accommodation,  yet 
not  the  slightest  sanction  is  given  to  the  very  different  principle,  that  the  sitters  in  one 
parish  church  (who,  by  preference,  must  be  the  parishioners,)  can  be  subjected  in  a  tax 
imposed  solely  in  order  to  pay  the  expense  of  building  other  churches  of  a  later  date. 

The  reservation  accordingly  only  makes  it  open  to  the  defenders  to  claim  a  right  to 
continue  the  exaction  of  seat-rents  for  these  purposes,  and  all  objection  thereta 

The  distinction,  then,  between  what  is  found  by  the  interlocutor  and  what  is  left 
open,  is  very  manifest  on  the  face  of  i%  and  broad  in  principle, 

(3.)  Again,  it  is  distinctly  found,  without  regard  to  any  pleas  rested  on  contrary 
usage  and  previous  administration,  that  the  defenders  are  not  entitled  to  levy  seat-rents 
for  the  purpose  of  increasing  the  general  revenue  of  the  town,  or  for  the  payment  of 
debt  contracted  in  the  general  affairs  of  the  town.    This  finding  is  most  important,  for 
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it  expressly  establishes  the  principle,  that  previous  usage  and  administration  of  the  seat- 
rents,  mixing  them  up  as  a  part  of  the  general  revenue  of  the  town,  and  applying  a 
large  surplus  for  a  long  space  of  time  to  its  general  affairs,  could  not  have  the  slightest 
effect  in  authorising  the  exaction  of  [1162]  seat-rents  for  purposes  not  consistent  with 
the  character  and  objects  of  parish  churches,  and  not  compatible  with  the  legal  principles 
applicable  to  the  same.  I  think  the  application  of  this  finding  to  the  points  now  before 
us  is  very  direct  and  very  weighty.  Indeed,  I  must  think  that,  by  the  interlocutor 
under  review,  in  which  the  Lord  Ordinary  has  authorised  the  seat-rents  to  be  exacted  in 
order  to  meet  an  amount  of  expenditure  for  the  new  churches,  which  he  admits  was  laid 
out  for  the  general  ornament  and  splendour  of  the  town,  that  very  application  is  sanctioned 
which  Lord  Moncreiff's  final  interlocutor  declared  to  be  illegal,  viz.,  the  levying  of  seat- 
rents  in  aid  of  the  general  revenue  of  the  burgh. 

(4.)  Further,  Lord  Moncreiff's  interlocutor  in  both  parts  of  it  has  a  direct  and 
important  limitation,  by  making  the  reasonable  amount  of  seat-rents  an  express  condition 
of  the  right  sanctioned  by  the  interlocutor.  In  the  first  part,  it  is  expressly  said,  that 
the  seat-rents  to  be  levied  must  be  reasonable ;  and  again,  in  the  second  part  of  the  inter- 
locutor, applicable  to  the  competency  of  making  the  seat^rents  a  general  fund  for  annual 
expenses  of  the  different  churches,  it  is  expressly  found  that  the  sums  to  be  levied  from 
each  must  be  subject  to  every  exception  or  objection  to  the  amourU  of  the  seat-rents 
exacted.  Seat-rents  that  are  unreasonable  in  amount — that  tend  to  exclude  large  classes 
of  parishioners  from  their  parish  churches — for  whatever  purpose  they  are  applied — are 
not  only  not  sanctioned  by  this  final  interlocutor,  but  are  distinctly  condemned  as  illegal 
and  incompetent. 

I  consider  this  to  be  one  of  the  fundamental  principles  established  by  the  inter- 
locutor, viz.,  that  to  whatever  object  the  seat-rents  may  legally  be  applied,  the  sums 
exacted  for  the  accommodation  of  the  parishioners  miist  be  in  themselves  reasonable,  so 
that  they  shall  not  be  raised  too  high  for  any  objects  whatever.  As  the  late  Lord 
President  said,  in  explaining  the  finding  of  the  Lord  Ordinary, — "  I  agree  with  Lord 
Moncreiff,  that  the  right  to  levy  seat-rents  is  not  an  unlimited  right — it  is  a  right  which 
must  be  subject  to  legal  control,  both  as  to  the  amount  of  the  rent  to  be  levied,  and  as 
to  the  application  of  the  produce."  This  important  principle  is  of  the  more  value  in  the 
discussion  which  has  been  now  raised,  (viz.,  as  to  the  exaction  of  seat-rents  to  pay  the 
interest  on  extravagant  sums  said  to  be  expended  in  building  certain  churches,  and  an 
enormous  sum  of  interest  accumulated  on  that  expenditure,) — for  this  limitation  in  the 
original  judgment,  which  I  regard  as  at  the  foundation  of  the  whole  matter,  is  wholly 
lost  sight  of  in  the  judgment  before  us,  although  it  is  the  foundation  of  the  whole  original 
record,  and  is  the  basis  of  the  judgment  of  the  Court.  I  own  I  require  nothing  more 
to  satisfy  me  that,  consistently  with  this  important  limitation  on  the  right  to  exact  seat- 
rents,  the  interlocutor  before  us  cannot  be  adhered  to,  than  the  simple  facts,  that,  after 
raising  the  seat-rents  to  such  a  height,  that,  in  the  year  1840,  more  than  one-fourth  of 
the  whole  seats  as  to  value,  and  far  more  in  number,  were  not  let  at  all,  the  charge  now 
sustained  as  legal  and  proper  burdens  causes  an  annual  deficiency  of  L.1600  a-year  on 
the  produce  of  1839-40  in  the  seat-rents,  to  which  additional  sum  the  defenders  will, 
by  the  interlocutor,  be  entitled  to  raise  the  seat-rents,  if  they  can  get  parties  to  pay, 
rather  than  give  up  the  established  churches. 

I  think  this  result  is  sufficient  to  show  that  the  seat-rents  are  not  reasonable,  and 
that  due  regard  has  not  been  had  by  the  interlocutor  to  the  amount  of  the  seat-rents 
exacted. 

[1163]  When  Mr.  Graham  Bell  stated  in  the  outset  of  his  speech  that  the  Magis- 
trates did  not  mean  to  raise  the  seat-rents.  Lord  Cockburn  called  his  attention  to  the 
points,  1.  That  the  interlocutor  sustaining  generally  the  whole  charge  claimed  by  the 
Magistrates  expressly  found,  that  the  Magistrates  were  entitled  to  levy  to  an  extent 
which,  if  exercised,  would  raise  the  present  seats  L.1500  on  the  produce  of  1840.  2. 
That  the  deficiency  might  be  an  addition  to  the  debt ;  and,  3.  That  there  was  no  restric- 
tion whatever  on  the  power  thus  sanctioned.  And  then  the  answer  was,  that  the 
Magistrates  did  stand  on  the  right  so  sustained. 

I  think  it  best  here  to  notice,  that  we  are  bound  to  lay  aside  entirely  the  alleged 
interests  of  the  creditors.  They  have  withdrawn  from  the  action,  and  the  Act  carrying 
through  the  agreement  with  the  city  creditors  expressly  declared,  that  nothing  ediaU 
affect  the  rights  or  interests  of  the  parishioners  and  inhabitants  in  the  seat-rents  of  the 
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city  churches.  We  must  decide  the  case  exactly  as  if  no  such  statute  had  passed.  And 
further,  when  the  claims  of  creditors  are  pressed  upon  us,  we  must  remember  that  it  has 
not  been  proved  that  any  one  of  the  creditors  represent  the  sums  expended  for  buUding 
any  of  the  churches,  while  it  is  an  undoubted  fact  that  the  seat-rents  were  never,  even 
by  minute  of  Council,  mentioned  as  a  fund  for  meeting  the  expense  of  any  of  the  four 
churches  for  which  large  sums  are  now  taken  credit  for. 

The  Magistrates,  indeed,  who  are  the  only  defenders  now  before  us,  have  expressly 
denied,  in  resisting  an  action  by  the  creditors  claiming  the  seat-rents,  "  that  there  is  any 
portion  of  the  debt,  in  respect  of  which  the  pursuers  here  represent  the  city  creditors, 
which  can,  in  any  shape,  be  connected  specifically,  or  at  all,  with  the  churches  belonging 
^  to  the  ecclesiastical  establishment  of  the  city,  or  with  the  seat-rents  which  have  been  in 
use  to  be  levied  from  the  sitters  in  these  churches." 

Besides,  it  must  always  be  kept  in  view,  that  parties  choosing  to  lend  money  to 
town-councils,  do  so  against  the  positive  sanction  of  the  Scotch  statute  I49I,  c  36, 
which  is  still  in  force  as  to  the  funds  out  of  which  they  can  get  payment ;  and  hence  it 
is,  that  when  creditors  appear  to  claim  payment,  the  Court  have  always  found,  that  all 
the  portions  of  even  the  proper  revenue  of  the  burgh  must  be  wholly  exempted,  which 
either  are  directed  to  specific  burgal  purposes,  or  are  necessary  to  meet  and  provide  for 
the  primary  functions  of  the  burgh.  And,  on  this  ground,  more  than  one-third  of  the 
whole  revenues  of  the  city  of  Edinburgh  was,  by  this  Division  of  the  Court,  at  once 
found  not  to  be  within  liability  for  debts,  without  regard  to  the  great  and  certain  loss 
to  the  creditors,  (a  loss  which  led  at  once  to  the  annuity  of  75  per  cent  being  taken  as 
satisfaction,)  and  without  regard  even  to  the  benefit  of  the  burgh  itself  from  the  ex- 
penditure causing  the  debt  Much  more,  when  the  creditors  wish  to  state  any  claim  as 
to  sources  of  revenue  which  turn  out  not  to  be  proper  corporation  funds  at  all,  they 
must  run  the  risk  of  finding  such  sources  entirely  fail  for  the  payment  of  debt — ^nor  can 
the  interests  of  creditors,  in  the  slightest  degree,  affect  the  two  questions ;  I.  Whether 
the  rents  levied  for  accommodation  in  parish  churches,  on  which  no  burden  was  laid  at 
the  time  of  their  erection,  can  be  applied  to  the  payment  of  debt,  in  any  form  or  to  any 
effect  whatever ;  or,  2.  Ought  to  be  continued  for  that  purpose,  if  competent  to  any 
extent,  at  a  rate  which  is  exorbitant  and  oppressive,  and  excludes  many  from  the 
accommodation  which  it  is  the  object  of  a  parish  church  to  afford.  But  the  notion, 
that  the  interest  of  the  creditors  can  be  involved  in  this  matter,  [1154]  where  they  are 
satisfied  and  secured,  and  have  withdrawn  from  the  action,  is  quite  groundless. 

These  introductory  remarks  have  been  necessary  to  explain  the  grounds  of  the  opinion 
I  have  formed  in  the  case. 

Let  us  now  see  how  the  questions  decided  by  the  interlocutor  come  before  us. 

Without  stopping  to  consider  the  discussions  before  the  supplementary  summons 
was  raised,  that  action  most  satisfactorily  and  competently  compelled  the  defenders  to 
bring  forward  their  claims.  The  defenders,  with  great  dexterity,  meet  it  with  a  plea, 
that  the  pursuers  are  demanding  an  accounting ;  and  this  singular  reversal  of  the  position 
of  parties  runs  through  the  whole  argument  in  the  defenders'  case.  The  pursuers 
demand  no  accounting  at  alL  They  seek  no  repetition  of  any  seat-rents ;  and,  on  the 
contrary,  they  distinctly  conclude,  in  the  supplementary  summons,  to  have  it  found  that, 
when  the  defenders  produce  any  account  they  choose,  it  shall,  nevertheless,  be  decided 
that  they  cannot  levy  any  seat-rents  for  any  other  purposes  than  those  already  sanctioned 
by  the  interlocutor  of  the  Court,  viz.  the  annual  and  incidental  expenses  necessary  for 
the  decent  celebration  of  divine  worship  in  each  year,  and  that  such  is  the  only  charge 
which  can  be  made  against  the  seat-rents.  They  further  conclude,  that  the  seat-rents 
must  be  regulated  accordingly. 

But  as  the  defenders  had  never  stated  what  they  claimed  a  right  to  levy  for,  under 
the  reservation  added  to  that  interlocutor,  the  summons  concluded,  in  the  first  instance, 
that  the  defenders  should  produce  an  account  of  the  seat-rents  levied  for  the  year  ending 
1st  August  1840,  and  then  state  the  expenses  or  debt,  if  any,  in  respect  of  which  they 
claimed  to  continue  the  exaction  of  seat-rents  beyond  the  annual  expenses.  But  though 
this  was  to  force  the  defenders  on,  most  assuredly  the  pursuers  do  not  admit  that  there 
can  be  legal  grounds  for  any  accounting  at  all,  in  any  sense  of  the  term,  or  for  taking 
either  prior  expenditure  or  previous  receipts  as  an  element  in  fixing  the  rates  of  seat- 
rente  now  to  be  levied.  If,  however,  the  defenders  contend  for  an  accounting  on  that 
principle,  of  course  it  is  perfectly  competent  for  the  pursuers,  in  reply  and  alternatively, 
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to  contend,  that  the  acooant  of  the  sums  drawn,  and  of  the  sums  expended,  must  com- 
mence at  a  yery  different  period  from  that  assumed  by  the  defenders. 

Under  this  supplementary  summons,  Lord  Ivory  pronounced  the  interlocutor  of  24th 
November  1841,  under  authority  of  which  the  defenders  gave  in  any  account  they  chose 
to  propose,  so  far  as  the  second  branch  of  it  was  concerned.  And  the  account  was  as 
follows : — 

Amount  expended  or  charged  by  the  city  for  erecting  and  maintain- 
ing churches,  including  feu-duties  and  charges  of  management, 
from  5th  June  1811  to  14th  September  1839,  per  account,  .  L.255,294     7     2 

Deduct  amount  of  seat-rents  and  other  sums  received  on  account  of 

the  churches  during  that  period,  per  account^        .  .       171,053     2     1 


Remains    advance    for    the    churches    at    14th    September 

1839,         .......     L.84,241     5     1 

By  this  account,  in  which  the  defenders  state  at  once  the  interest  on  a  debt  of 
L.84,241,  5s.  Id.,  as  a  yearly  charge  for  which  they  claim  to  continue  the  exaction  of 
seat-rents,  and  state  in  detail  how  that  debt  arises,  the  defenders  themselves  [1166]  raise 
the  whole  accounting,  if  it  is  to  be  so  termed,  which  the  question  involves.  The 
pursuers,  in  no  shape  or  form,  seek  repetition,  or  admit  even  that  any  prior  accounts 
can  be  brought  into  the  charge  and  discharge  for  the  year  1840. 

This  is  the  undoubted  state  of  the  case.  Yet  the  defenders  invert  the  whole  pro- 
ceedings of  parties,  and  plausibly  enough  maintain,  that,  as  they  drew  and  administered 
the  seat-rents  without  objection,  there  ought  to  be  no  accounting  subjecting  them  in 
any  liabilities  as  to  any  period  before  the  judgment  of  the  Court.  The  pursuers  concur 
in  that  view ;  but  then  the  result  necessarily  would  be,  that  no  prior  expenditure,  or 
excess  of  expenditure  over  receipts  in  any  prior  period,  could  enter  the  account  of 
charge  and  discharge  for  the  year  1840.  Hence,  it  is  the  defenders  who  raise  the 
matter  of  accounting,  and  must  do  so  in  order  to  give  effect  to  their  own  pleas  and 
objects. 

One  very  material  and  leading  fact  in  the  case  is,  that  the  defenders  never  kept  any 
separaie  account  at  all  as  to  the  seat-rents^  and  of  the  charges  which  they  now  contend 
must  be  stated  against  them,  viz.  the  expenses  alleged  to  have  been  made  on  account  of 
the  erection  or  alteration  of  the  churches. 

Three  conclusions  I  draw  from  that  fact.  One  is,  that  the  Magistrates  cannot  select 
the  time  when  they  are  to  commence  the  account  upon  which  they  propose  to  raise  up 
a  sum  as  debt  against  the  churches,  in  respect  of  which  they  claim  to  continue  the 
exaction  of  the  present  or  increased  rates  of  seat-rents.  If  they  go  back,  for  the  pur- 
poses of  making  a  claim  UDder  the  reservation  in  the  interlocutor  of  Court,  I  think  it 
is  perfectly  clear  that  they  must  include  the  period  at  least  from  1781,  when  they  drew 
a  large  surplus  revenue  from  the  seat-rents,  which  was  applied  to  the  general  affairs  and 
expenditure  of  the  town.  And  if  they  are  to  charge  interest  upon  the  expenditure  during 
the  later  period,  so  also,  I  think,  interest  must  be  charged  and  accumulated  against 
them  in  the  same  way  during  the  prior  period.  And  the  result,  I  suppose,  would  not 
authorise  any  such  seat-rents  as  those  now  levied. 

On  what  pretence  the  defenders  can  hope  to  bogin  an  account  when  the  expenditure 
became  great,  and  throw  out  of  view  the  previous  period  of  twenty  or  thirty  years,  when 
they  drew  a  large  surplus,  which  they  applied  to  the  general  purposes  of  the  town,  has 
never  been  explaimed  to  us.  They  said  they  had  spent  all  the  money.  That  might  be 
a  very  good  defence  if  there  was  any  question  of  repetition,  but  it  is  no  sort  of  answer 
when  they  lodge  an  account  of  the  sums  which  they  now  say  ought  to  be  taken  as  debt 
against  the  churches,  so  as  to  authorise  the  exaction  of  seat-rents  in  future,  not  merely 
at  the  present  rates,  but  even  at  far  higher  rates,  if  they  can  get  them.  In  their 
original  case  there  is  this  important  statement : — "  The  defenders  are,  however,  in  a 
situation  to  refute  the  averments  of  the  pursuers  upon  this  point,  by  showing  that  the 
Magistrates  of  Edinburgh  have  been  in  use  to  levy  seat-rents  to  a  greater  amount  than 
what  was  requisite  for  the  mere  maintenance  of  the  city  churches  and  establishment  con- 
nected with  them,  and  that  from  a  period  long  prior  to  1796.  There  have,  years  ago, 
been  prepared  official  statements  and  tables,  reaching  back  at  least  to  the  year  1788, 
which  prove  that,  at  that  time  and  ever  since,  the  yearly  sum  realised  out  of  the  seat- 
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rents  has  been  considerably  more  than  was  requisite  for  the  mere  maintenance  of  the 
fabric,  and  payment  of  the  officials  connected  with  the  churches." 

On  what  ground  is  an  account  not  to  be  taken  of  this  surplus,  when  the  question  is, 
as  the  defenders  say,  How  far  is  the  city  loser  or  gainer  by  the  churches  ? 

[1156]  That  the  usual  period  of  forty  years  should  be  included  at  least  in  the  account, 
seems  to  me  to  be  beyond  dispute.  But  as  there  is  no  claim  for  repetition  at  all — as  the 
only  question  is,  to  what  extent  can  the  city  say  they  have  lost  by  administering  the 
seat-rents  as  if  they  were  part  of  their  own  proper  revenues — I  think  there  is  no  room 
whatever  for  the  limitation  to  forty  years,  and  that  the  account  must  go  back  to  1781. 
And,  separately,  I  should  say  that,  under  the  express  contract  with  the  Presbytery  as 
to  St  Andrew's  church,  the  free  rents  of  it  must  be  taken  from  1796  or  1797,  when 
its  cost  was  paid  o£f. 

AnotJier  conclusion  which  I  think  necessarily  arises  from  this  confused,  and  irregular, 
and  illegal  administration  of  the  seat-rents,  is  that  so  powerfully  urged  by  the  Lord 
Advocate,  viz.  that  there  ought  to  be  no  account  at  all  as  to  past  years,  when  none  was 
in  point  of  fact  kept  The  Magistrates  had  the  seat-rents,  making  the  most  of  them, 
without  accountiug  for  them.  For  long,  it  is  admitted  that  there  was  a  great  surplus. 
They  went  on  collecting  and  raising  the  seat-rents,  and  making  the  outlay  which  from 
time  to  time  circumstances  required ;  they  had  the  fund,  during  all  this  time,  for  better 
or  worse ;  they  kept  no  separate  accounts,  and  do  not  pretend  that  they  treated  it  as  a 
separate  fund.  The  result,  by  their  own  showing,  is,  that  during  the  period  contained 
in  their  account,  the  proper  annual  expenses  for  the  churches,  in  terms  of  Lord 
MoncreiflTs  interlocutor,  and  including  the  rent  for  chapels  when  churches  were  under 
alteration,  was,  from  1812  to  1840,  only  L.67,800,  while,  during  the  same  period,  they 
levied  from  the  seat-rents,  and  other  small  sources,  L.  153,939  14     9 

Deduct,  .  67,800    0    0 


Inde,  L.86,139  14     9 


being  a  collection  over  and  above  what  paid  off  their  expenses,  of  L. 86,000 ;  and,  in 
return  for  that  sum  of  seat-rents  levied  and  received  over  and  above  what  paid  off  the 
whole  annual  expenses,  only  four  churches  have  been  obtained.  Taking  this  surplus 
alone,  here  is  L.  2 1,000  a  least  for  each  of  the  four  churches,  drawn  and  received  out  of 
the  seat-rents  during  the  period  in  question.  Is  not  that  sufficient?  And  does  not 
that  great  and  striking  fact»  which  appears  on  the  very  face  of  the  account  lodged  by 
the  defenders  themselves,  of  itself  prove  that  there  should  be  no  accounting  at  all  as  to 
past  years,  but  that  the  year  1 839-40  should  begin  with  the  seat-rents  and  the  annual 
expenses  incurred  during  that  year  ?  Yet  the  town  bring  out,  after  expending  this  sum 
of  L.  86,000,  that  they  are  entitled  to  charge  as  a  permanent  debt  another  sum  of 
L. 84,000  over  and  above,  for  extra  expense  and  accumulated  interest.  As  no  account 
was  ever  kept  on  the  footing  of  that  now  lodged — as  it  appears  that  this  enormous 
sum  of  L. 86, 000  has  been  raised  over  and  above  providing  for  all  the  annual  expenses — 
I  think  it  is  quite  clear  that,  when  the  seat-rents  are  to  be  kept  separate  in  future,  there 
ought  to  be  no  charge  stated  against  them  at  all,  in  respect  of  any  acts  during  the  prior 
period,  when  no  such  account  was  de  facto  kept»  and  when  the  receipts  formed  an  ample 
fund  for  building  four  churches. 

If,  during  this  period,  from  1812  to  1840,  they  had  L.86,000  from  the  seat-rents 
beyond  all  annual  expenses,  I  think  that  an  ample  contribution  from  the  seat<rents  for 
past  expenditure ;  and  the  rest  is  not  more  than,  on  the  very  showing  of  the  Lord 
Ordinary,  the  corporation  ought  to  contribute,  when  the  actual  expenditure  is  said  to 
have  been  regulated  by  "  the  character  of  the  community,  [1167]  the  station  the  city 
holds  as  the  metropolis,  and  the  general  harmony  among  all  its  public  buildings." 

A  third  conclusion  follows  from  the  above  fact,  which  seems  to  me  founded  not  only 
on  plain  justice,  but  to  be  settled  in  all  cases  of  the  sort,  viz.  that  as  no  account  was 
ever  kept  against  the  churches — as  none  was  framed  or  contemplated — any  charge  for 
bygone  interest  on  the  sums  expended,  even  if  any  sums  can  be  now  stated  against  the 
seat^rents  as  the  cost  of  the  churches,  and  much  more  for  accumulation  of  interest^ 
must  be  wholly  disallowed.  At  the  very  utmost,  I  can  only  conceive  that  a  certain  sum, 
as  the  proper  cost  of  churches,  should  be  allowed  as  a  genend  deduction ;  but  now,  when 
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no  accounts  were  kept  at  all — when  none  were  rendered  or  made  public,  bo  that  there 
was  no  notice  of  the  importance  of  bringing  to  trial  the  questions  which  had  been 
mooted  as  to  increased  seat-rents — to  bring  out,  by  the  mode  of  stating  and  framing  an 
account  never  actually  kept,  an  enormous  sum  as  interest  on  the  cost  of  the  churches, 
appears  to  me  to  be  perfectly  extravagant  in  the  circumstances  of  the  case :  to  be  against 
the  rule  enforced  in  all  cases  where  no  account  has  been  kept  or  intended  to  be  charged ; 
and  to  be  totally  at  variance  to  the  great  leading  principle  of  the  judgment  of  the  Court, 
that  regard  must  be  had  to  the  amount  of  the  seat-rents  levied,  whether  reasonable  or 
not,  as  the  limit  of  exaction  under  all  circumstances. 

This  alteration  would  of  itself  make  an  immense  change  in  the  practical  results ; 
for,  taking  the  whole  sum  they  charge  of  outlay  at  L.  1 00,000,  (laying  aside  what  the 
Lord  Ordinary  deducts  as  the  damages  paid  to  the  Improvement  Commissioners,)  then, 
if  the  additional  charge  of  L.  67,000  for  interest  is  disallowed,  and  they  received  L. 86,000, 
there  would  only  remain  a  balance  of  L.  14,000  of  expenditure,  supposing  all  their  items 
to  be  allowed,  and  all  the  cost  to  be  stated  against  the  seat-rents,  and  none  against  the 
city,  for  the  expensive  character  of  the  churdhes.  This  is  a  very  important  view  of  the 
result ;  for  the  objections  to  the  claim  for  interest  appear  to  me  to  be  insuperable. 

This  seems  to  be  the  convenient  place  for  noticing  the  plea  founded  by  the  defenders 
on  what  is  termed  prior  usage — that  is,  on  their  own  previous  administration  of  the 
seat-rents. 

Originally  this  was  urged  as  entitling  the  defenders  to  claim  the  seat-rents  as  part 
of  the  general  revenues  and  funds  of  the  city,  as  they  had  been  so  long  drawn  and 
administered  as  such.  And  however  insufficient  in  law  to  establish  such  a  result,  yet, 
so  far  as  usage  did  go,  it  had  appeared  that,  from  the  time  when  there  was  a  surplus, 
(apparently,  if  I  understand  the  statements,  for  above  one  hundred  years,)  they  had 
drawn  a  surplus  which  was  either  directly  massed  into  general  funds,  or,  what  practi- 
cally was  the  same  thing,  applied  to  relieve  other  funds,  or  the  community  from  other 
obligationa  But  this  was  justly  held  to  be  no  ground  for  authorising  the  exaction  of 
seat-rents  for  such  purposes  in  future. 

The  judgment  of  the  Court  on  the  effect  of  the  plea  of  usage,  then  brought  forward, 
is  of  very  direct  application  to  the  point  now  before  the  Court,  for  it  fixes  that  no  prior 
usage  can  impose  a  burden  on  the  seat-rents  of  parish  churches,  with  which,  on  general 
grounds  of  law,  accommodation  for  divine  worship  in  such  churches  cannot  be  burdened. 
The  plea,  as  now  urged,  seems  equally  against  that  principle. 

On  the  record  there  is  no  averment  anywhere  that  the  seat-rents  had,  from  the  first 
or  for  any  period,  been  appropriated  to  the  expense  of  building  churches,  or  [11B8]  had 
even  been  increased  for  that  specific  purpose,  and  devoted  to  it.  There  is  no  averment 
that^  when  a  church  was  built  by  the  corporation,  (granting,  which  seems  not  to  be  the 
fact,  that  any  of  the  old  churches  were  built  out  of  the  city  funds,)  the  cost  of  such 
church  was  kept  up  as  a  debt  either  against  that  church,  or  generally  against  the 
churches,  and  the  seat-rents  increased,  and  appropriated  to  meet  that  debt  There  are 
no  such  averments  on  record,  and  there  could  not  be,  for  the  facts  demonstrate,  beyond 
the  possibility  of  doubt,  that  no  such  practice  has  ever  been  followed.  The  only  aver- 
ments on  the  record  are  directly  opposed  to,  and  destructive  of,  any  such  use  'being 
attempted  to  be  made  of  the  produce  of  the  seat-rents  in  their  previous  administration. 
The  defenders  on  record  claimed  them  because  the  seat-rents  had  always  been  applied 
by  the  town  to  its  general  affairs,  and  had  been  increased  from  time  to  time  for  the 
general  purposes  of  the  town,  and  without  the  least  reference  to  any  expenditure  on  the 
churches.  That  is  the  only  averment  on  record.  That  effect  of  prior  usage  the  Court 
disallowed.  Hence,  I  cannot  see  how  either  there  is  room  in  the  cause  for  a  totally 
different  averment,  in  point  of  fact,  as  to  a  specific  and  different  use,  or  how  the  prior 
administration  (which  was  found  to  afford  no  ground  in  law  for  supporting  the  principle 
on  which  it  was  conducted,)  can  now  be  sustained,  in  order  to  support  a  practice  in 
future  wholly  different  from  that  on  which  the  town  did  actually  proceed.  The  usage 
was  found  insufficient  in  law  to  support  the  principle  on  which  it  was  founded,  and  by 
which  it  was  regulated.  I  cannot  see  how  that  same  usage  can  now  avail  to  support  a 
different  principle,  to  which  it  had  no  reference  at  all. 

The  defenders  have  thrown  aside  all  the  averments  on  record  on  this  point  But 
that  cannot  be  permitted ;  and  I  think  it  is  quite  essential  that  we  should  attend  to  the 
actual  statements  on  record. 
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In  the  record,  prepared  originally  by  the  creditorsi  but  adopted  by  the  Magistrates, 
who  are  parties  to  it,  it  is  stated  explicitly  in  the  fifth  statement : — "  They  have  been 
also,  from  time  immemorial,  in  the  practice  of  lowering  or  raising  the  seat-rents  in  one 
church,  without  reference  to  the  others,  but  generally  they  have  increased  the  seat-rents 
in  all  the  churches  beyond  the  rates  at  which  they  had  been  originally  let ;  and  they 
have  done  all  this  without  regard  to  what  was  required  for  keeping  them  in  repair,  or 
for  the  payment  of  the  expenses  laid  out  or  debt  contracted  thereon,  or  interest  of  the 
same,  and  without  regard  to  what  was  necessary  for  the  maintenance  of  the  clergy. 
These  variations  in  the  rate  of  the  seat-rents  have  been  made  at  various  times,  sometimes 
as  a  particular  regulation,  applying  to  a  particular  church,  at  other  times  as  a  general 
measure,  applying  to  all  the  churches  in  the  city ;  and  the  seat-rents  have  always  been 
regarded  and  dealt  with  as  one  of  the  means  and  sources  of  the  ordinary  revenues  of 
the  burgh." 

Again,  in  their  ninth  statement,  they  say,  that  "  the  revenue  arising  from  the  church 
seats  has  always  been  massed  up  in  the  town's  accounts  with  the  general  property  and 
common  good,  and  has  for  centuries,  at  least  for  more  than  forty  years,  been  applied 
indiscriminately  for  general  purposes,  alongst  with  the  ordinary  income  and  common 
good,  tJiere  never  having  been  any  special  appropriation  of  the  said  rents,  either  for  pay- 
ment of  the  clergy,  or  for  maintaining  the  fabric  of  the  different  churches^  or  for  other 
ecclesiastical  purposes^ 

The  same  statement  is  made,  although  in  other  words,  in  three  different  articles  of 
the  additional  statement  for  the  Magistrates. 

Again,  in  the  defences,  in  the  case  of  St.  George's  church,  it  is  said  expressly : — 
[1169]  "  In  like  manner,  the  Lord  Provost,  Magistrates,  and  Town-Council,  as  in  right 
of  the  corporation,  have  possessed  and  enjoyed  the  absolute  power  of  dispotdng,  not  only 
by  lease  from  year  to  year,  but  in  various  instances  by  absolute  disposition,  of  the 
various  seats  and  pews  erected  in  the  said  churches ;  and  more  particularly,  they  have 
been  in  use  at  various  periods,  without  challenge  or  interruption,  to  let  in  lease  annually 
the  whole  of  the  seats  and  pews,  or  such  number  at  least  of  them  as  there  was  demand 
for,  at  such  rents  as  they  chose  from  time  to  time  to  affix  to  them,  according  to  the 
different  circumstances  of  the  different  churches,  and  the  varying  demand  for  pews  and 
seats  in  the  same.  They  have  been  in  the  practice  of  lowering  or  raising  the  seat-rents 
in  one  church,  without  reference  to  the  others ;  but  generally  they  have  increased  the 
seat-rents  in  all  the  churches  beyond  the  rates  at  which  they  had  been  originally  let, 
without  regard  to  what  was  required  for  keeping  them  in  repair,  or  for  the  payment  of 
the  expenses  laid  out,  or  debt  contracted  therein,  or  interest  of  the  same,  and  they  have 
always  regarded  the  seat-rents  as  a  means  and  source  of  ordinary  revenue." 

These  are  the  averments  on  record. 

Then,  1.  There  is  no  averment^  in  point  of  fact,  that  the  seat-rents  were  increased 
from  time  to  time  in  order  to  build  new  churches,  or  were  appropriated  to  meet  the  cost 
of  the  same,  or  burdened  therewith,  or  that  the  exaction  had  any  reference,  even  since 
1810,  to  the  expenses  of  the  churches.  But  observe,  the  averment  required  for  the 
present  pleas  of  the  defenders  is  not  merely  that  the  seat-rents  were  raised  to  aid  in 
paying  the  cost  of  the  churches — they  must  aver  that,  in  the  previous  administration 
and  long  usage,  the  seat-rents  had  been  increased  specially  to  pay  off  the  cost  as  a  debt 
adhering  to  the  churches,  (for  that  is  the  right  of  exaction  now  contended  for,)  and  this, 
too,  without  reference  to  the  fact,  whether  the  seat-rents  are  reasonable  or  unreasonable. 
What  is  now  claimed  is  the  right  to  burden  parish  churches  with  the  cost  of  buildings 
although  no  such  condition  was  made  at  their  erection,  and  to  increase  the  seat-rents 
for  that  purpose.  Now,  to  make  the  prior  administration  of  any  avail  for  this  purpose, 
the  defenders  must  aver  and  prove  a  specific  course  of  usage  to  this  effect,  and  establish- 
ing specially  this  very  anomalous  and  singular  proceeding  as  one  long  followed.  No 
such  averment  is  on  record,  or  is  any  where  made. 

2.  The  facts  most  clearly  demonstrate  that»  in  the  past  administration  of  the  seat- 
rents,  they  were  not  increased  to  meet  the  cost  of  the  churches  as  a  debt  falling  neces- 
sarily on  them,  and  which  would  attach  to  the  churches. 

I  have  gone  carefully  over  the  whole  minutes  of  Council — all  being  printed  by  the 
parties  which  are  supposed  to  bear  on  the  administration  of  the  seat-rents.  I  wiU  not 
fatigue  the  Court  by  going  through  them. 

Some  important  deductions,  in  point  of  fact,  are  correctly  stated  at  p.  46  of  Mr. 
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Dunlop's  last  case.  But  I  rather  prefer  stating  my  own  conclusions  from  my  own 
examination  of  the  minutes,  as  they  hfwr  more  immediately  on  the  views  I  take  of  the 
case. 

1.  There  is  not  one  single  minute  of  Council  increasing  the  seat-rents  for  the  purpose 
of  huilding  any  church,  or  of  meeting  extensive  repairs  upon  them — not  even  during 
the  period  emhraced  in  this  account,  which  involves  the  question  as  to  the  expense  of 
the  four  churches  attempted  to  be  imposed  as  a  debt  on  the  seat-rents.  But,  in  support 
of  the  plea  of  prior  usage  to  justify  this  proceeding,  there  is  not  one  minute  to  the  above 
effect^  and  no  proof  of  any  such  appropriation  of  the  seat-rents  being  the  object  of  the 
increase. 

[1160]  2.  With  the  single  exception  of  the  case  of  St.  Andrew's  church,  which  is  a 
case  strongly  in  favour  of  the  pursuers,  there  is  no  trace  in  any  proceeding  to  connect 
the  future  seat-rents  with  the  expense  of  erecting  any  church.  We  have  the  minutes 
from  the  commencement  of  the  exaction  of  seat-rents,  two  hundred  years  ago,  and  this 
is  the  state  of  the  fact.  The  result  seems  to  me  more  completely  to  exclude  the  reference 
to  usage  in  support  of  the  claim  here  made  than  I  ever  saw  in  any  similar  question. 
There  is  not  the  slightest  trace  of  usage  in  support  of  the  claim.  The  Magistrates, 
doubtless,  for  a  considerable  period,  and  at  a  time  when  their  accounts  were  not  known 
to  any  one,  drew  from  the  seat-rents  a  large  surplus  for  their  general  revenue ;  but  such 
practice  was  found  by  the  Court  utterly  insufficient  to  alter  or  affect  the  legal  principles 
by  which  the  exaction  of  seat-rents  must  be  regulated.  But  of  usage  to  support  the 
particular  plea,  viz.  that  the  cost  of  erecting  the  churches  must  now  be  taken  as  a  debt 
against  these,  or  all  the  churches,  there  is  not  the  slightest  trace  whatever.  Nay,  when 
any  mention  at  all  is  made  of  the  purpose  of  raising  the  seat-rents,  as,  e.g.  on  occasion 
of  the  first  great  rise  in  1781,  of  25  per  cent.,  the  object  set  forth  is  not  even  to  benefit 
the  general  revenue  of  the  town,  but  specially  to  provide  better  stipends  for  the  ministers 
— an  object,  as  it  has  since  been  found,  otherwise  provided  for. 

The  case  of  St.  Andrew's  I  will  specially  notice  under  another  head.  But  it  of 
itself  seems  to  me  to  deprive  the  defenders  of  all  benefit  from  prior  usage,  if  in  law 
relevant. 

I  come  now  to  inquire,  on  what  legal  ground  any  burden  of  debt  can  be  imposed  on 
parish  churches,  and  the  seat-rents  levied  to  meet  this  debt,  after  these  churches  have 
been  made  over  free  from  any  such  debt  to  the  Presbytery  as  proper  churches,  and 
clearly  instituted  as  such.  This  is  the  great  question  in  the  cause.  And  we  enter  on 
this  very  serious  point  with  this  fact  clear,  that  in  Edinburgh  no  such  attempt  was  ever 
previously  made,  and  that  there  is  no  trace  of  any  usage  to  sanction  a  result  so  contrary 
to  all  general  principles. 

I  take  first  the  case  of  the  old  churches  which  existed  before  St.  Andrew's  church 
was  built  Many  of  them  were  nearly  200  or  150  years  old.  They  were  regular  parish 
churches,  with  parishes  assigned  to  them — separate  clergymen — (I  lay  aside,  as  immaterial 
in  the  question,  the  specialty,  that  in  Edinburgh  these  parishes  have  not  been  erected 
by  the  Commissioners  of  Teinds,  or  have  one  session  record  for  baptisms,  &c.) — they 
were  all  handed  over  to  the  Presbytery — ^all  declared  to  be  and  became  proper  parish 
churches,  as  much  as  any  in  any  landward  parish — inalienably  devoted  to  the  purposes 
of  a  parish  church,  for  the  parish  assigned  to  them,  with  every  character  of  such,  and  to 
all  intents  and  purposes.  At  a  later  period,  after  the  lapse  of  one  or  two  centuries,  the 
town  increases  greatly  in  size,  and  certain  other  churches  are  to  be  built,  and  built 
chiefly  for  new  parishes  not  included  within  any  part  of  the  old  parishes  even,  but  all 
or  chiefly  taken  out  of  a  landward  district  of  another  parish  to  which  the  royalty  was 
extended. 

Then,  when  these  new  churches  are  built  for  these  additions  to  the  town — (I  omit 
at  present  notice  of  the  special  obligations  laid  on  the  town  to  build  them) — on  what 
ground  in  law  can  the  former  existing  and  separate  parish  churches  be  burdened  with 
the  debt  of  erecting  the  new  churches  in  another  parish  and  district  ?  The  Court  found 
that  the  seat-rents  of  the  whole  churches  might  be  [1161]  taken  as  an  annual  fund  for 
meeting  the  annual  expense  of  providing  for  the  decent  celebration  of  divine  worship  in 
all,  as  a  common  object  for  all ;  but  still,  only  under  the  limit  of  a  due  proportion  only 
being  laid  on  each — a  point  yet  to  be  attended  to.  But  the  matter  now  before  us  is 
totally  different  in  object^  in  principle,  and  on  the  legal  grounds  by  which  it  must  be 
decided.    I  ask,  on  what  ground  in  law  have  the  Magistrates  the  right,  or  the  Court 
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the  power,  to  lay  any  burden  on  existing  parish  churches  for  tJie  debt  of  building  new 
ones  f  No  principle  was  stated  to  tua — no  precedent  exists  for  such  a  startling  resale 
Can  the  Magistrates  do  so  as  patrons )  That  is  a  novel  notion  as  to  the  powers  of  patrona 
Did  the  Presbytery  consent  to  this  possible  burden  in  future  when  the  old  churches  were 
declared  parish  churches,  or  when  the  new  churches'  were  erected!  That  is  not 
pretended ;  and  the  Presbytery  could  have  no  power  so  to  burden  churches  once  free, 
and  erected  as  parish  churches.  Nay,  more,  the  claim  was  never,  directly  or  in  any 
shape,  advanced  or  made  known  until  this  account  was  lodged.  What  power  has  the 
Court  f  As  Commissioners  of  Teinds,  I  know  of  no  process  under  which  such  a  result 
could  be  attained.  Is  it  as  a  court  of  law )  Could  any  declarator  be  sustained  to  the 
effect  now  contended  for — to  have  it  found  and  declared  that  separate  parish  churches, 
built  above  a  century  ago,  should  be  burdened  with  the  debt  of  building  other  ehurehet 
in  a  different  district  taken  out  of  a  different  parish  f  On  what  obligation  could  such  a 
declarator  be  rested  ?  What  power  then,  I  ask,  have  the  Court  to  touch  these  parish 
churches  more  than  that  of  Duddingstone,  West  Church,  and  many  others  which  benefited 
by  the  increase  of  the  town,  and  parts  of  which  formed  these  new  parishes  t  What 
authority  is  there  to  go  back  upon  existing  churches,  and  to  lay  on  them  a  heavy  burden, 
amounting  to  a  most  grievous  tax  upon  accommodation  in  these  churches,  in  order  to 
defray  the  expense  of  building  new  churches  in  other  quarters,  outurith  even  the 
boundaries  of  the  old  parishes  f  1  entreat  the  Court  to  consider  what  it  is  that  is  here 
proposed,  and  what  foundation  there  can  be  in  law  for  such  an  extraordinary  and 
startling  result. 

It  is  very  true  that  the  parishioners  in  a  town  parish,  not  being  heritors  in  the 
parochial  sense  of  the  term,  cannot  claim  a  division  of  the  area  of  the  church.  But  the 
church  is  as  much  for  the  accommodation  of  the  parishioners  in  the  first  instance  as  in  a 
country  parish ;  and  the  preference  of  parishioners  to  seats  is  now  acknowledged,  as  it 
could  not  but  be,  (when  the  point  was  raised,)  by  the  town,  in  letting  the  seats ;  and 
the  deduction  given  some  years  ago  from  the  seat-rents  applies  oidy,  I  believe,  to 
parishioners.  Then,  how  can  parishioners,  resorting  to  their  proper  parish  church,  be 
taxed,  as  the  condition  of  sitting  in  the  same,  for  the  expense  of  erecting  churches  which 
were  not  begun  for  a  century  and  a  hali^  or  two  centuries  after  their  parish  church 
existed?  On  what  legal  ground  is  that  result  to  be  attained?  That  is  what  I  cannot 
see.  Is  it  by  holding  that  the  cost  of  the  new  churches  can  be  made  a  debt  against  the 
fabric  of  the  old  churches?  That  is  surely  against  plain  law;  for  how  the  actual 
building,  once  devoted  to  a  parish  church,  and  erected  as  such,  can  be  to  any  extent 
burdened,  I  do  not  understand.  Then,  on  what  ground  can  the  parishioners  be  burdened 
or  taxed  by  an  annual  exaction  as  the  condition  of  obtaining  accommodation  in  that 
church,  in  order  to  build  another  for  a  different  district,  and  a  wealthier  district  in  all 
probability?  I  hold  that  to  be  against  law,  and  beyond  the  power  of  the  Court  to 
authorise. 

[1162]  No  ground  has  been  stated  to  us  upon  which  that  very  extraordinary  result 
can  be  reached.  That  such  a  result  may  be  convenient  to  the  city  of  Edinburgh  to  aid 
in  paying  their  debt,  and  so  relieve  the  other  funds  of  the  burgh,  may  be  true ;  but  I 
do  most  stroDgly  deprecate  the  notion,  that,  on  that  account,  we  are  to  deal  with  these 
parish  churches  on  any  except  clear  principles  of  law.  I  think  this  consideration  of  the 
burdens  or  debts  of  the  town  is  wholly  irrelevant ;  and  only  error  in  judgment  can  be 
the  result,  if  we  go  on  the  ground  that  the  town  must  somehow  be  relieved  of  a  portion 
of  its  debt     Let  the  legislature  interfere  if  there  are  grounds. 

The  case,  then,  of  these  older  churches,  of  the  ancient  royalty,  all  built  before  the 
commencement  of  the  last  century,  appears  to  me  to  be  perfectly  clear.  To  burden  them 
with  a  portion  of  the  cost  of  building  the  other  and  later  churches,  as  a  permanent  debt^ 
which  is  to  fall  on  those  having  right  to  be  accommodated  in  such  churches,  seems  to 
me  to  be  directly  contrary  to  the  fact  of  the  independent  existence  of  these  parish 
churches.  I  have  only  to  add,  (although  that  is  a  very  immaterial  consideration  in  the 
view  I  take  of  the  case,)  that  it  is  not  proved  that  the  corporation  had  even  built  any 
one  of  these  older  churches  out  of  its  own  funds — certaioly  not  without  large  extra 
assessments.  But  however  their  own  cost  had  been  provided  for,  they  were  declared  to 
be  parish  churches,  and  given  over  to  the  Presbytery  as  such,  and  must  be  free  of 
burdens. 

Then  we  come  to  the  case  of  St.  Andrew's  church ;  and  I  think  the  facts  attending 
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its  ereotion  are  of  the  greatest  importance.  When  the  erection  of  that  church  wae  con- 
templated, it  never  occurred  to  any  one,  and  was  not  mooted  in  the  various  discussions 
and  propositions  which  went  on  as  to  the  mode  of  providing  for  the  expense,  (as  to 
which  the  minutes  of  Council  are  full,)  that  the  seat-rents  in  the  existing  churches  in 
the  old  royalty  could  he  appropriated  to  any  extent  to  meet  the  expense  of  this  new 
church.  Neither  was  it  contemplated  or  imagined  that,  after  the  new  church  was  huilt 
and  declared  to  he  a  parish  church,  the  seat-rents  of  it  could  ever  he  burdened  in  future, 
by  the  act  of  the  town,  for  its  cost  On  the  contrary,  the  town — the  councils  of  which 
were  directed  by  a  citizen  who  certainly  brought  more  sagacity  and  foresight  into  its 
management  than  any  one  else — made  a  regular  proposal  to  the  Presbytery,  fully  aware 
that  nothing  of  that  sort  could  be  attempted  without  proper  authority,  Whether  the 
arrangement  was  perfectly  legal  without  the  authority  of  the  Court  of  Teinds,  as  in 
similar  cases  in  Glasgow,  I  need  not  consider ;  but,  at  least  the  proposal,  which  was, 
that  the  seat-rents  of  the  intended  church  should  be  kept  distinct  and  separate,  and  so 
pay  off  the  expense  of  building  it,  was  made  a  condition  of  its  erection,  and  of  its  being 
declared  and  given  over  to  the  Presbytery  as  a  parish  church — a  condition  which«  being 
acted  upon,  could  not  thereafter  be  objected  to  by  any  one.  The  consent  of  the  Presby- 
tery was,  however,  necessary,  and  was  obtained,  (although  not  through  the  intervention 
of  the  Court  of  Teinds ;)  and  no  one  supposed  that  the  seat-rents  could  be  so  applied 
without  this  being  made  a  condition  of  the  institution  of  the  church  as  a  parish  church. 
The  seat-rents  in  the  other  churches  were  at  the  same  time  increased  25  per  cent.,  but 
specifically  and  expressly  in  order  to  increase  the  stipends  of  the  ministers — an  increase 
which  remains  after  it  has  been  found  that  the  ministers  are  otherwise  provided  for. 
But  the  important  thing  is,  that  at  this  time  no  attempt  was  made  to  burden  the  seat- 
rents  in  the  [1163]  existing  churches  with  the  cost  of  building  St.  Andrew's.  I  do  not 
stop  to  read  the  minutes ;  they  are  distinct,  pointed,  and  free  from  all  ambiguity.  A 
separate  account  of  the  seat-rents  of  St.  Andrew's  church,  and  of  the  cost  of  its  building, 
was  kept,  and  the  latter  was  paid  off  in  1796,  out  of  the  produce  of  the  seat-rents  of 
that  church. 

I  think  this  very  striking  fact,  which  appears  the  more  forcibly  when  the  minutes  are 
fully  considered,  is  conclusive  against  the  attempt  to  found  on  usage  in  support  of  the 
account  now  given  in,  under  which  the  Magistrates  claim  right  to  continue  the  levying  of 
seat-rents,  not  only  at  their  present  rates,  but  at  a  greatly  increased  rate,  in  order  to  defray 
the  expense  of  the  three  last  churches,  and  of  the  repairs  of  St  Giles'— conclusive  so  far 
as  relates  to  the  older  churches — and  conclusive  also  so  far  as  regards  the  attempt  so  to 
burden  any  one  church  for  the  cost  of  any  other — and  conclusive  also  so  far  as  regards 
the  attempt  to  impose  any  permanent  burden  on  any  church  which  was  not  made  a  con- 
dition of  its  erection.  As  to  the  pretence  of  usage,  or  of  reliance  on  the  seat-rents  as  a 
proper  fund  for  meeting  the  expense  of  building  the  churches,  the  facts  as  to  St  Andrew's, 
so  very  emphatic,  full^  and  distinct  in  the  admissions  they  contain,  and  from  the  pro- 
minence they  give  to  the  universal  acknowledgment  of  all  parties,  appear  utterly  to  exclude 
all  the  allegations  and  pleas  of  the  defenders.  The  town  had  to  get  the  consent  of  the 
Presbytery  before  they  could  venture  to  rely  on  the  seat-rents  of  that  new  church  as  a 
fund  which  could  be  burdened  with  its  cost ;  and  that  burden  was  thus  made  a  condition 
of  its  erection  as  a  parish  church,  but  the  only  condition. 

But  another  important  result  follows,  as  a  distinct  and  necessary  conclusion  in  law 
from  the  arrangement  concluded  with  the  Presbytery  as  to  St  Andrew's  church.  That 
arrangement  was  a  special  bargain,  limited  in  its  object  and  operation,  and  limited  in  its 
endurance  and  practical  results.  The  condition  on  which  it  was  declared  to  be,  and  was 
made  over  as  a  parish  church,  was  distinctly  and  exclusively  this,  that  the  seat-rents  of 
that  church  were  to  be  applied  to  pay  the  cost  of  building  itself.  When  that  condition 
was  fulfilled,  St.  Andrew's  church  was  not  only  thereafter  free,  but  by  this  special 
bargain  was  protected  from  all  other  burdens  on  the  seat-rents  whatever,  except  those 
which  form  the  proper  and  only  grounds  for  exacting  any  under  the  judgment  of  the 
Court — the  providing  for  the  expenses  annually  attending  the  decent  celebration  of 
divine  worship.  In  1796,  the  cost  of  building  it  was  paid  off.  Yet  it  is  proposed 
to  burden  the  parishioners  sitting  in  St.  Andrew's  church,  in  all  time  coming,  with 
the  expense  of  building  three  other  churches,  at  an  after  period,  in  parts  of  another 
parish. 

The  case  of  the  older  churches  appears  to  me,  as  I  have  said,  to  be  invinciUei  and 
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the  general  argument  as  to  them  applies  to  St.  Andrew's,  to  protect  it  also  against  the 
cost  of  subsequent  churches.  But  as  to  St  Andrew's,  it  is  protected  also  by  iSoB  special 
and  clear  bargain,  forming  a  condition  of  its  erection,  and  by  which  I  think  it  is  necessarily 
and  directly  exempted  from  any  new  burden  for  building  other  and  subsequent  churches. 
I  cannot,  as  a  lawyer,  comprehend  the  ground  on  which  a  parish  church,  as  to  which,  at 
its  erection  as  such,  a  special  condition  is  made  with  the  Presbytery  that  its  seat-rents 
are  to  be  applied  to  pay  off  the  cost  of  building  it,  can,  long  after  that  only  burden 
attached  to  it  is  paid  off,  be  subjected,  and  that  for  ever,  to  pay  large  sums  from  increased 
seat-rents  to  defray  the  debt  for  building  other  churches,  the  earliest  of  which  was  not 
begun  [1164]  for  twenty-five  years  after  it  was  declared  to  be,  and  instituted  as,  a  parish 
church. 

The  seat-rents  of  St  Andrew's,  then,  as  of  all  the  older  churches,  I  hold  to  be  free 
in  law  from  the  burden  of  all  the  debt  said  to  be  begun  in  1810  by  this  accoimt  Some- 
thing was  said  as  to  the  anomaly  which  would  exist  if  it  should  be  held  that  the  seat- 
rents  of  the  new  churches  erected  since  1810  were  to  be  subjected  in  any  of  the  expense 
of  building  them,  while  St.  Andrew's  and  the  older  churches  were  to  be  free,  and  of 
course  the  seat-rents  in  these  be  lower.  I  do  not  understand  the  force  of  that  remark. 
We  are  dealing  with  parish  churches,  and  there  must  be  clear  grounds  in  law  on  which 
those  having  right  to  be  accommodated  therein  can  be  subjected  to  the  payment  of  seat- 
rents  raised  for  the  purposes  proposed.  If  there  are  grounds  for  doing  so  as  to  the  new 
churches,  surely  you  cannot  get  at  the  seat-rents  in  the  older  churches  and  St.  Andrew's, 
merely  to  raise  them  all,  for  the  sake  of  uniformity,  to  the  same  and  an  exorbitant  rate 
of  payment  The  only  result  of  this  supposed  anomaly  will  be  this,  that  the  older 
churches  and  St.  Andrew's  will  remain  free  from  enormous  debt  contracted  after  their 
erection  for  other  churches,  and  that  the  churches  of  the  ancient  and  least  wealthy  por- 
tion of  the  extended  royalty  will  be  occupied  at  moderate  and  reasonable  seat-rents.  I 
see  neither  injustice  nor  anomaly  in  that  result.  But  the  point  is,  what  ground  is  there 
in  law  for  subjecting  the  seat  accommodation  in  these  existing  churches  to  these  burdens 
for  the  creation  of  new  churches  ? 

Next,  as  to  St  George's,  St  Mary's,  and  St  Stephen's,  and  the  cost  of  building 
them. 

1.  I  hold  it  to  be  perfectly  clear  that  St.  Oeorge's  and  St  Mary's  were  built  under 
express  obligations  imposed  on  the  corporation  as  a  condition  of  the  extension  of  the 
royalty,  and  other  large  and  important  privileges,  granted  to  the  town  as  a  burgh.  That 
the  obligation  is  imposed,  and  imposed  on  the  corporation  qua  corporation,  is  not  dis- 
puted. The  statutes  are  express — the  acknowledgments  in  the  minutes  of  Council 
explicit.  I  need  not  quote  them.  Then,  a  burden  directly  imposed  on  the  corporation, 
the  corporation  must  meet  and  provide  for ;  and  on  occasion  of  the  extension  of  corpo- 
ration jurisdiction  and  royalty,  and  of  all  the  royalty  taxes,  jurisdiction  and  privileges, 
with  the  additional  benefit  to  city  customs,  &c,  I  know  of  no  burden  which  more  appro- 
priately came  to  be  imposed  as  an  accompanying  condition,  than  to  provide  for  addi- 
tional church  accommodation.     It  has  been  so  in  many  other  towns. 

The  argument  admits  that  the  town  were  taken  bound  by  statute  to  build  these  two 
churches.  But  then  it  is  said  they  were  entitled  to  rely  on  the  seat-rents  as  a  fund  for 
doing  so,  as  they  had  used  them  as  part  of  their  general  revenue.  1.  The  Act  imposes 
the  obligation  on  the  burgh,  and  burgh  funds — and  relief  there  is  none  out  of  any  other. 
2.  When  the  defenders  say  they  had  previously  reckoned  the  seat-rents  as  one  of  the 
ordinary  sources  of  the  general  revenue  of  the  burgh,  they  yet  on  record  admit  that  the 
seat-rents  were  not  specially  looked  to  in  this  expenditure  more  than  any  other.  3.  To 
burden  the  existing  churches  required  special  powers  from  Parliament  4.  What  pre- 
cedent could  the  Magistrates  pretend  to  rely  upon  ?  The  case  of  St  Andrew's — ^the  only 
one  in  point — excluded  the  application  of  any  of  the  existing  seat-rents  and  only  pointed 
to  each  church  contributing  to  its  own  expense,  and  also  to  the  necessity  of  that  being 
declared  a  condition  of  its  erection,  and  with  the  consent  of  the  Presbytery. 

[1166]  If  all  that  is  meant  is,  that  the  Magistrates  had  for  many  years  (twenty  years 
and  more)  been  drawing  a  large  surplus  revenue  from  the  seat-rents,  and  were  expected 
and  felt  themselves  bound,  owing  to  that  surplus,  to  undertake  such  obh'gations,  that 
may  be  true ;  but  as  they  derived  at  one  period  the  profit,  so  they  must  bear  the  expense. 
But  no  such  considerations  will  justify  this  result — that  besides  expending  sums  which 
swallowed  up  the  whole  surplus  revenues  from  the  churches,  including  the  rents  of  seats 
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in  the  new  churches,  they  could  expend  such  exorbitant  sums  on  the  new  churches  as, 
after  raising  the  seat^rents  to  a  scale  unexampled  in  Scotland,  they  should  have  a  defi- 
ciency still  to  be  paid  of  at  least  L.1500  a-year  over  and  above.  Surely  it  is  in  vain  to  say 
that  any  thing  had  ever  occurred  before  these  statutes  were  passed  which  could  justify 
such  an  expenditure  or  such  a  result. 

But  the  short  and  conclusive  answer  to  these  attempts  to  escape  from  the  plain  and 
necessary  results  of  the  enactments  of  the  statutes  is  this,  that  the  obligation  to  provide 
the  new  churches  is  impoied  on  the  eorparatian  as  a  proper  corporation  burden^  which  of 
course  is  to  be  borne  and  provided  for  by  them,  and  that  there  is  no  provision  or  power 
in  the  statute  under  which  that  obligation  could  at  the  commencement  of  the  expenditure, 
and  still  less  now,  be  imposed  as  a  permanent  burden  on  the  churches,  to  the  entire 
relief  of  the  corporation.  Hence,  I  hold  it  to  be  quite  clear,  that  the  building  of  St. 
(George's  and  St.  Mary's  was,  by  the  statutes,  a  proper  burden  directly  imposed  on  the 
corporation,  to  be  provided  for  by  it,  and  that  all  the  expense  of  these  two  churches 
must  be  struck  out  of  the  account,  whenever  it  begins.  But,  a  fortiori^  it  would  be  the 
more  necessary  to  begin  the  account,  on  the  very  ground  argued  for  the  town,  at  the 
period  when  they  began  to  draw  large  clear  surplus  revenues  from  the  seat-rents. 

I  apprehend  that  the  same  result  must  follow  as  to  the  expense  of  St.  Stephen's. 
That  church  was  built  under  a  statutory  obligation,  imposed  on  the  corporation  as  a 
proper  burden  to  be  undertaken  by  them,  when  the  statute  was  passed  from  which  such 
general  improvement  to  the  town  and  increase  of  feuing  were  expected  to  arise. 

Separate  remarks  as  to  the  case  of  St.  Stephen's  are  unnecessary.  I  shall  only  say, 
that  this  church  was  plainly  the  contribution  the  town  were  called  on  to  make  as  a  con- 
dition of  taxing  the  inhabitants  for  the  improvement  of  the  city  ;  and  was  eminently  a 
proper  corporation  burden. 

Bat,  apart  from  this  special  ground  founded  on  these  statutory  obligations,  I  am  also 
of  opinion  that  the  expense  of  building  these  three  churches  cannot  be  laid  as  a  debt  on 
the  seat-rents  of  the  same,  any  more  than  on  the  seat-rents  from  the  other  and  older 
churches. 

These  three  churches  were  severally  built — their  erection,  as  parish  churches,  directly 
proposed  to,  and  sanctioned  and  authorised  by,  the  Presbytery — ministers  appointed  to 
the  same  and  received  and  inducted  by  the  Presbytery — separate  session  appointed — 
and  they  are,  to  all  intents,  parish  churches;  irrevocably,  finally,  and  inalienably 
divested  and  given  over  for  that  purpose — and  all  this  many  years  ago. 

I  am  of  opinion  that,  having  been  thus  regularly  instituted  and  devoted  as  parish 
churches,  without  any  condition  or  burden  being,  either  by  form  of  law  or  as  matter  of 
arrangement,  in  any  way  whatever,  imposed  on  them  as  the  ground  of  future  claim  or 
debt^  it  is  incompetent  to  attempt,  when  it  becomes  at  [1166]  an  after  period  the  interest 
of  the  town  to  do  so,  to  rear  up  as  a  debt  against  these  parish  churches  the  expense  of 
their  erection,  with  the  interest  on  the  same  accumulated  in  the  way  proposed,  which  is 
to  be  a  legal  burden  on  them,  and  on  the  older  churches,  in  all  future  time.  I  hold 
these  pari^  churches  to  have  been  made  over,  in  point  of  law,  as  such,  free  of  all  debt 
or  claun ;  and  they  were  so  made  over,  in  point  of  fact,  free  of  all  burden  or  claims. 

In  future  argument,  the  attention  of  Mr.  Dunlop,  on  the  part  of  the  pursuers,  will 
doubtless  be  directed  to  this  point  more  fully  than  it  has  hitherto  been.  It  is  enough 
for  me,  after  what  was  said  respecting  the  older  churches,  to  state  the  ground  of  my 
opinion  as  to  these  three  churches  themselves,  viz.  that  parish  churches,  duly  and 
regularly  instituted,  and  taken  possession  of  as  such,  cannot  thereafter  be  subjected  in 
any  burden  or  debt,  such  as  the  expense  of  their  erection,  which  those  who  built  them 
(even  taking  them  to  be  donors)  may  at  a  future  time,  and  from  their  future  embarrass- 
ments, desire  to  impose,  such  not  having  been,  by  process  of  law,  or  any  arrangement 
duly  consented  to  by  the  Presbytery,  imposed  on  the  same  as  a  condition  of  their  being 
dedared  parish  churches.  The  town  may  have  made  a  great  mistake — ^it  may  now  turn 
out  that  it  will  be  beneficial  for  them  to  throw  debt  on  these  churches,  and  on  the  use 
of  the  same  by  the  parishioners.  The  present  Council  may  now  say — If  this  had  been 
foreseen,  we  think  the  town  would  not  have  undertaken  these  churches.  My  belief  is, 
that  if  the  question  had  been  mooted,  the  corporation  would  have  been  taken  bound  to 
erect  the  churches  out  of  its  own  proper  funds.  But  that  is  not  now  the  question.  The 
present  views  or  interest  of  the  town  cannot  a£fect  the  question.    There  are  no  grounds 
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in  law  upon  which  the  result,  now  for  the  first  time  proposed,  can  be  attained  or 
warranted,  merely  for  the  interest  of  the  corporation. 

On  this  point,  it  must  be  admitted,  that  such  a  result  is  not  countenanced  by  any 
practice,  or  prior  case,  in  Scotland;  and  the  usage  in  Edinburgh  is  most  decidedly 
adverse  to  this  first  attempt  of  the  kind. 

I  have  been  much  struck  as  to  this  part  of  the  case  with  the  procedure  followed  as 
to  some  of  the  Glasgow  churches,  as  mentioned  in  the  case  now  before  the  Teind-Court, 
at  the  instance  of  the  Magistrates  and  Council  of  that  city,  for  suppressing  two  of  the 
parishes,  and  reuniting  them  with  others.  Owing  to  the  statements  made  in  that  case, 
I  have  looked  into  the  decrees  of  erection  of  the  Glasgow  churches,  and  the  facts  are  as 
follows— quite  adverse  to  the  statements  of  the  defenders  on  record  as  to  these  Glasgow 
churches. 

In  1 763,  when  a  new  church  was  built^  but  before  it  was  opened  and  made  over  as 
a  parish  church,  or  a  minister  appointed,  the  Magistrates  raised,  in  the  Teind-Court,  a 
regular  process  for  erecting  the  new  parish  with  this  church,  and  as  the  condition  of 
giving  the  same,  and  endowing  the  minister,  they  proposed  to  retain  "  the  absolute  power 
of  setting  and  disposing  of  the  seats  thereof."  After  appearance,  the  Court,  by  the 
decreet  of  erection,  gave  them  "  the  power  of  setting  and  disposing  of  the  seats "  as  a 
condition  of  the  decreet  of  erection.  In  this  process,  in  one  of  their  memorials,  they 
set  forth  the  necessity  of  the  seat-rents  to  meet  the  expense  of  building  the  church. 
But  the  decreet  bears,  however,  that  the  Magistrates  were  to  take  that  expense,  and  of 
upholding  it,  on  themselves — clearly  marking  that  no  debt  was  to  remain  against  the 
church,  and  that  the  absolute  power  of  setting  and  disposing  of  the  seats  was  not  to  be 
given ;  [1167]  and  the  condition  that  the  Town-Council  was  to  bear  all  the  expenses  of 
building  and  erecting,  and  of  upholding  and  repairing,  the  church,  was  imposed  by  the 
decreet  as  an  unqualified  obligation  on  the  town,  whatever  might  be  the  regulation  to 
which  the  power  of  letting  the  seats  might  be  subjected. 

In  1782,  the  same  right  ^*of  uplifting  the  seat-rents"  was  given  by  the  decreet  of 
erection  of  St.  Enoch's. 

Again,  in  1818,  in  another  process,  except  that  in  the  decreet  the  word  absolute  right 
is  introduced,  as  it  passed  in  absence,  which  had  been  carefully  struck  out  in  the  two 
preceding  cases;  and  in  1820,  in  another  case  which  passed  in  absence,  they  obtained 
the  absolute  power  of  disposing  of  the  pews,  as  the  condition  of  the  decreet  of  erection. 
These  cases — ^not  very  well  considered  as  to  the  terms  of  the  decreets,  in  the  first 
the  attention  of  parties  being  taken  up  with  a  squabble  about  the  right  of  patronage, 
and  the  last  being  in  absence — show  what  is  the  course  to  follow  when  it  is  intended  by 
those  providing  a  parish  church,  and  making  it  over  as  such,  to  secure  any  right  to  the 
produce  of  the  seat-rents,  in  order  to  meet  to  any  extent'  a  burden  such  as  the  expense 
of  building  the  church,  incurred  before  the  church  is  made  over  as  a  parish  church. 

This  seems  the  proper  place  for  stating  my  decided  opinion,  that  the  defenders  are 
not  now  entitled,  years  after  these  three  churches  were  built,  and  sixty  since  St. 
Andrew's  was  built,  and  made  over  as  parish  churches,  to  state  against  them  supposed 
feu-duties  for  the  ground  on  which  these  four  churches  were  built,  but  which  was  never 
in  point  of  fact,  fixed  or  thought  of.  The  disallowance  of  this  charge,  which  is  as 
incompetent  and  illegal,  as  it  appears  to  me  to  be  absurd  and  extravagant  in  the 
circumstances,  will  at  once  strike  off  L.541  annually  from  the  burdens  which  the 
defenders  propose  to  state  in  future  among  the  sums  to  meet  which  seat-rents  must  be 
exacted,  and  will  strike  out  L.  14,000  of  supposed  accumulated  debt,  which  they  propose 
now  to  state  against  the  seat-rents,  as  the  feu-duties  which,  if  they  had  thought  of  it  in 
time,  they  say  they  might  have  reservBd  in  return  for  giving  the  ground. 

Supposing  these  views  not  to  prevail  with  the  Court,  as  to  the  incompetency  of 
charging  the  expense  of  building  the  last  three  churches,  either  against  the  previously 
existing  parish  churches,  or  against  the  new  churches,  then,  and  only  in  that  event, 
would  arise  the  consideration,  whether  the  whole  of  the  expenditure  incurred  for 
building  St.  G^oige's,  St  Mary's  and  St.  Stephen's,  can  be  legitimately  stated  as  sums 
on  account  of  which  the  exaction  of  seat-rents  can  be  continued. 

On  this  point,  I  shall  be  very  short  I  am  of  opinion,  on  the  very  reasoning  in  the 
interlocutor  and  note  of  the  Lord  Ordinary,  and  the  statements  of  the  defendera  them- 
selves, that  a  large  proportion  of  this  expenditure  had  reference  to  the  general  ornament 
and   grandeur  of  the  town,  according  to  the  taste  and  views  of  those  making  that 
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expenditure,  and  had  no  reference  to  the  accommodation  of  the  parishioners.  If  the 
case  ever  comes  to  this  pointy  I  would  take  the  expense  of  building  St.  Mary's  as  the 
utmost  amount  to  be  allowed  for  each  of  three  churches,  viz.  L.  12,000 — being  more,  it 
was  stated,  than  the  outlay  in  any  case  in  Glasgow. 

This  would  allow  L.36,000  of  charge  on  this  view. 

The  attempt  to  charge  interest  on  the  sums  expended,  whether  L.36,000  [1168]  or 
L.  105,000,  in  the  circumstances,  when — 1.  no  separate  account  was  ever  kept ;  2.  when 
the  actual  administration  has  been  illegal  in  its  whole  principles — is,  in  my  opinion, 
wholly  inadmissible.  If  the  sum  of  L.36,000  only  should  be  sustained,  and  the  account 
commence  either  in  1800,  or  in  1781,  the  result  in  calculation  would,  I  presume,  be 
wholly  against  the  town,  and  there  would  probably  be  no  charge  at  all,  or  very  trifling. 

The  expense  of  the  great  alterations  and  embellishments  of  St.  Giles'  must,  I  think, 
be  disallowed,  as  expenditure  wholly  undertaken  for  the  general  ornament  of  the  town, 
and  at  a  period,  too,  when  the  slightest  consideration  might  have  told  any  one  concerned 
in  the  administering  the  affairs  of  the  town,  that  to  count  on  the  seat-rents  as  a  fund 
which  could  meet  and  defray  any  additional  burden  was  quite  extravagant.  It  seems 
to  me  impossible,  even  on  the  views  pressed  on  us  as  to  the  expenditure  for  the  three 
new  churches,  to  contend,  with  any  colour  of  reason,  that,  at  the  time  the  alterations  on 
St  Giles's  were  undertaken,  the  seat-rents  could  be  assumed  as  a  fund  capable  of  bearing 
and  defraying  additional  expenditure  for  decoration  and  ornament.  For  this  object^  I 
think  the  whole  of  the  sum  charged  on  this  head  must  be  disallowed. 

As  to  the  Assembly  Hall  and  Church. — 1.  The  damages  which  the  town  had  to  pay 
to  the  Commissioners  of  Improvements,  for  breach  of  contract,  in  not  building  John 
Knox's  Church,  amounting,  with  the  expenses,  to  L.4554,  4s.  9d.  must,  in  my  opinion, 
be  deducted,  on  the  plainest  grounds,  2.  So  dso  the  contribution  to  the  present  Hall 
and  Church  must  be  disallowed ;  first,  on  the  general  grounds  I  have  mentioned ;  second, 
because  the  town  had  to  provide  another  church  in  lieu  of  one  discontinued;  third, 
because  at  this  period  the  seat-rents  were  notoriously  not  yielding  any  fund  which  could 
be  estimated  as  free  revenue,  and,  therefore,  no  new  expenditure  could  justifiably  be 
made  on  the  faith  of  the  seat-renis ;  and,  fourth,  because  I  think  this  contribution  was 
given  properly  by  the  corporation,  towards  an  object  in  which  the  corporation  had  a 
great  interest,  as  well  as  for  the  embellishment  generally  of  the  town. 

The  whole  law  expenses  of  every  kind  throughout  the  whole  account — ^not  only  the 
expenses  of  this  process,  but  from  1811 — must  be  struck  out.  The  details  of  these  need 
not  be  adverted  to. 

The  expense  of  restoring  the  spire  of  the  Tron  Church,  over  and  above  the  sum 
drawn  from  the  insurance,  must  be  deducted  on  another  and  separate  ground,  viz.  the 
undoubted  obligation,  quite  clear  in  law,  on  the  magistrates  of  a  burgh,  which  has  erected 
parish  churches  for  the  burgh,  and  obtained  the  patronages  of  the  same,  to  rebuild  the 
same,  exactly  as  that  obligation  lies  on  the  heritors  of  landward  parishes.  This  point  is 
explained  in  the  case  for  the  pursuers,  and  there  are  other  authorities. 

The  expenses  of  management  in  the  account  must  be  further  investigated  and 
vouched.  I  think  Mr.  Roes  clearly  pointed  out  that  there  was  a  double  charge  here  to 
the  extent  of  L.2952.  But  I  may  here  further  add,  that  the  very  attempt  to  state  the 
expenses  of  management  for  thirty  years  of  this  fund,  of  which  no  separate  and  proper 
account  was  ever  kept,  as  a  sum  of  actual  debt  to  fall  on  future  seat-rents,  the  more 
demonstrates  to  my  mind,  (1.)  that  no  account  of  past  expenditure  and  intromissions 
ought  to  be  allowed  and  taken  in  the  circumstances ;  and  (2.)  that  the  fund  was  not 
administered  on  principles  which  can  justify  the  present  demands  of  the  defenders,  if 
they  had  so  little  reference  to  it  as  fund  appropriated  [1169]  by  law  to  special  purposes, 
that  they  did  not  provide  out  of  it,  in  the  first  instance,  for  the  alleged  expenses  of 
management. 

I  omit  noticing  those  objections  for  the  pursuers,  which  I  think  groundless. 

The  result,  then,  in  my  opinion  ought  to  be,  as  on  the  account  for  the  year  in 
question,  1839-40,  of  the  seat-ients,  thus : — 

The  amount  of  seat-rents  will  be  ....  .     L.5813  11     4 

And  the  annual  charge  for  all  annual  expenses  and  incidents,  .  2254    4    5 

Leaving  of  seat-rents  for  reduction,  .....     L.3&59    611 
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Or  say,  in  round  numbers,    . 

To  cover  occasional  extra  expenses,  say. 

Remains  for  reduction. 


L.6800    0    0 
2500    0    0 

L.3300    0    0 


The  whole  of  which  surplus  of  seat-rents  over  the  annual  expenses,  calculated  as  these 
are  by  the  defenders  themselves,  would  be  available  so  as  to  reduce  the  seat-rente  more 
than  one-half  in  the  whole  churches. 

The  sum  to  be  annually  charged  for  future  expense  of  collection,  (7|  per  cent,  on 
L.5813,)  being  L.4d6,  would  of  course  be  much  less,  and  so  increase  the  surplus,  and 
ultimately  the  reduction. 

But  on  this  charge  of  7|  commission,  as  the  general  sum  for  management  in  past 
years,  I  think  it  will  be  necessary  to  know  more  as  to  the  actual  expense  of  collection. 
The  seat-rents  are  paid  in  the  Chamberlain's  office.  He  is  paid,  it  is  understood,  by  a 
fixed  salary.  He  may  require  some  additional  clerks ;  but  probably  that  is  all.  Pay- 
ment of  the  seat-rents  is  not  enforced  by  collectors  going  round  the  town.  Parties  go 
principally  on  fixed  days  to  the  office.  Hence,  7^  seems  to  me  to  be  an  extravagant 
charge :  indeed,  so  far  as  I  can  see,  will  just  go  into  the  pocket  of  the  town. 

If  to  the  above  sum  of  charge,  reduced  probably  to  ll2000,  the  interest  of  L.36,000 
should  be  added  as  the  utmost  limit  of  the  expenditure,  still  the  seat-rents  might  be 
reduced  one-half. 

If  the  interest  of  any  debt  can  be  charged,  it  is  only  upon  the  footing  that  so  much 
of  the  actual  debt  due  by  the  city  is  represented  to  that  extent  by  debt  originally  con- 
tracted on  account  of  these  churches.  And  if  any  interest  is  to  be  charged,  I  am  very 
clearly  of  opinion,  that  it  can  only  be  the  interest  actually  paid — that  is,  the  amount  of 
the  annuity  bonds  on  L.36,000.  But  if  any  debt  is  to  be  charged,  it  seems  to  me  very 
clear  that  this  is  just  relieving  the  town  at  the  expense  of  the  seat-rents,  and  applying 
the  latter  to  the  general  purposes  of  the  .burgh. 

I  am  now  brought,  in  conclusion,  to  some  remarks  on  that  leading  and  important 
principle  in  Lord  MoncreifPs  interlocutor,  which  seems  to  me  to  have  been  wholly  ovei^ 
looked.  I  mean  that  the  seat-rents,  which  can  be  legally  exacted  under  that  final 
judgment  for  any  purposes,  must  be  reasonable  duties  or  rents ;  and  also,  that  in  con- 
sidering even  the  extent  to  which  the  seat-rents  can  be  levied  for  the  [1170]  annual 
expenses  attending  the  celebration  of  Divine  worship  in  all  the  churches,  due  regard 
must  be  had  to  the  amount  of  the  seat-rente  exacted. 

The  general  statement  in  the  record  in  the  Tolbooth  case  is  most  distinct  and 
explicit. 

In  the  case  of  St.  G^oige's,  no  record  was  prepared — the  parties  closing  on  summons 
and  defences,  that  the  judgment  in  the  other  case  might  be  repeated.  But^  in  the 
summons  as  to  St.  George's,  the  statement  as  to  the  exorbitant  and  oppressive  rates 
exacted  as  seat-rents  is  set  forth  more  emphatically  than  even  in  the  Tolbooth  case ;  and 
the  statement  in  that  summons,  which  is  now  before  us,  as  the  cases  are  conjoined, 
extends  to  the  whole  seat-rents  in  all  the  churches ;  and  the  like  general  statement  is  in 
the  Tolbooth  case. 

This  seems  to  me  to  be  the  great  and  governing  view  of  the  whole  case.  Seat-rents 
cannot  be  exacted  on  any  pretence,  or  for  any  purpose,  at  rates  which  defeat  the  object 
of  the  parish  churches,  and  preclude  the  accommodation  of  the  classes  for  whom  accom- 
modation must  be  provided  at  reasonable  rates.  As  Lord  Moncreiff  well  described  the 
actual  state  of  things  when  the  action  was  raised  in  1836,  in  his  note  to  the  original 
interlocutor: — "Nevertheless,  it  is  a  fact  apparent  on  this  record,  that  the  defenders 
went  on  continually  increasing  the  exactions,  till  at  last^  when  this  action  was  raised, 
they  had  come  to  a  height  calculated  to  exclude  altogether  the  humbler  classes  of  the 
community  from  their  proper  churches,  and  to  form  a  very  serious  burden  on  all  the 
members  of  the  city  churches." 

Let  us  see  how  the  facts  stand  on  the  documents  before  us. 

If  you  turn  to  the  appendix,  you  find  the  sums  levied  from  1812  downwards.  You 
find  the  remarkable  fact,  that,  in  1825,  before  St.  Mary's  or  St.  Stephen's  were  opened, 
a  larger  sum  was  drawn  from  seat-rents  than  in  the  year  ending  1839,  after  these 
churches  were  built.  More  people  could  be  got  to  pay  exorbitant  seat-rents  when  the 
churches  were  fewer. 
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In  1833,  the  amount  levied  rose  to  L.8140^  then  the  amount,  being  so  oppressive, 
gradually  fell.  In  1838,  it  was  only  L.7057.  In  1839,  it  fell  more  than  L.1000,  to 
L.5812,  being,  with  the  additional  accommodation  of  St.  Mary's  and  St.  Stephen's, 
lower  than  in  1825.  Tet  no  facts  whatever  between  1825  and  1839  had  occurred  to 
lead  any  one  to  suppose  that  the  desire  to  attend  the  Established  Churches  could  be  less 
general — I  should  say  the  reverse  is  notorious. 

Can  there  be  a  more  flagrant  and  striking  proof  that  the  rents  were  exorbitant, 
and  that  people  would  not  pay  for  sittings  ? 

But  the  document  given  to  us  at  the  last  day  of  the  hearing  is  still  more  instructive ; 
for  it  exhibits  the  sums  intended  to  be  raised  by  the  rates  from  all  the  churches — that 
is  to  say,  the  sum  which  ought  to  have  been  recovered  if  the  seats  had  been  taken,  and 
the  actual  produce  from  1780  to  1844.  I  stop  at  1844,  the  date  of  the  account  before 
us.  The  facts  exhibited  are  most  valuable ;  but,  although  they  appear  to  be  complete, 
it  should  have  given  the  results  in  each  of  the  churches. 

[1171]  Account  of  the  amount  received  for  seat-rents  in  the  Established  Churches 
of  the  City  of  Edinburgh,  from  Martinmas  1780  to  Martinmas  1844. 


Years. 

Gross  BentaL 

Whereof 
Unproductive. 

Net  Rental. 

£   «.  d. 

£  8.    d. 

£   «.  d. 

1780 

1610  3  4 

266  16  11 

1343  6  5 

1781 

1329  6  0 

258  19  5 

1070  6  7 

1782 

1389  2  1 

299  16  6 

1089  5  7 

1783 

1389  2  1 

295  19  3 

1093  2  10 

1784 

1401  7  10 

296  12  9 

1104  15  I 

1785 

1386  10  2 

316  1  0 

1070  9  2 

1786 

1394  10  1 

331  4  6 

1063  5  7 

1787 

1386  10  1 

352  10  2 

1033  19  11 

1788 

1391  0  1 

356  18  6 

1034  1  7 

1789 

1122  18  5 

276  8  0 

846  10  5 

Tron  Church 

under  repair. 

1790 

1430  4  4 

328  12  6 

1101  11  10 

1791 

1442  11  3 

350  14  0 

1091  17  3 

1792 

1589  4  1 

350  15  1 

1229  9  0 

1793 

1591  5  2 

351  17  0 

1239  8  2 

1794 

1594  6  11 

376  8  2 

1217  18  9 

1796 

2027  16  8 

429  4  0 

1598  12  8 

1796 

2027  16  8 

445  16  10 

1581  19  10 

1797 

2118  8  4 

479  18  8 

1638  9  8 

1798 

2194  0  4 

566  8  0 

1627  12  4 

1799 

2195  6  6 

560  18  9 

1634  7  9 

1800 

2078  12  7 

454  7  6 

1624  5  1 

1801 

2259  12  7 

551  2  10 

1708  9  9 

1802 

2258  18  1 

561  2  4 

1697  15  9 

1803 

2262  5  4 

534  10  8 

1727  14  8 

1804 

2315  9  2 

602  17  3 

1712  11  11 

1805 

2315  9  3 

631  1  0 

1684  8  3 

1806 

2723  4  6 

626  15  9 

2096  8  9 

1807 

2724  1  0 

612  14  4 

2111  6  8 

1808 

2733  3  0 

576  14  11 

2156  8  1 

1809 

2739  5  11 

587  10  1 

2151  15  10 

1810 

2854  9  11 

596  13  2 

2257  16  9 

1811 

3081  5  5 

619  8  2 

2461  17  3 

1812 

3083  6  1 

606  18  10 

2476  7  3 

1813 

3082  19  9 

596  4  8 

2486  15  1 

1814 

3086  0  9 

599  14  0 

2486  6  9 

1815 

4925  7  11 

950  0  9 

3975  7  2 

1816 

4404  0  7 

925  8  4 

3478  12  3 

1817 

5248  0  1 

1040  1  6 

4207  18  7 

1818 

5281  19  0 

1008  14  4 

4273  4  8 

1819 

5577  9  10 

1189  14  7 

4387  15  3 

1820 

5577  10  6 

1067  10  10 

4509  19  8 

1821 

5592  19  7 

1067  17  2 

4525  2  5 

1822 

i   5703  7  10 

994  19  5 

4708  8  6 
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Yeani. 

Gross  Rental. 

Whereof 
Unproductive. 

Net  Bental. 

£  s. 

d. 

£    B. 

d 

£      s,    d. 

1823 

6359  12 

0 

985  2 

3 

5374  9  9 

1824 

6534  11 

5 

1099  7 

3 

5435  4  2 

1825 

7740  6 

0 

1411  11 

6 

6328  14  6 

1826 

7792  12 

11 

1746  3 

1 

6046  9  10 

1827 

7786  15 

9 

1660  1 

3 

6126  14  6 

1828 

7786  15 

9 

1593  16  10 

6191  18  11 

1829 

9627  8 

4 

2261  6 

6 

7366  1  10 

1830 

9323  1 

7 

1794  13 

0 

7528  8  7 

1831 

9566  7 

3 

1953  14 

3 

7612  13  0 

1832 

9586  3 

2 

2098  6 

9 

7487  16  5 

1833 

9982  10 

1 

2519  12 

8i 

7462  17  U 

1834 

10,005  19 

9 

2606  18 

10 

7399  0  11 

1835 

9819  9 

1 

2499  12 

1 

7319  17  0 

1836 

9461  4 

2 

2176  0 

3 

7285  3  11 

1837 

9764  11 

11 

2357  5 

1 

7407  6  10 

1838 

9461  6 

3 

2403  16 

4 

7057  9  11 

1839 

9108  9 

0 

3296  5 

9 

5812  3  3 

1840 

9015  2 

3 

3277  3 

0 

5737  19  3 

1841 

8948  15 

9 

3380  16 

6 

5567  19  3 

1842 

8982  4 

0 

3635  13 

9 

5346  10  3 

1843 

9132  1 

3 

4002  17 

3 

5129  4  0 

1844 

9090  1 

6 

5561  13 

6 

3528  8  0 

Note.  —  St.  George's  Church  was  only  let  for  half-a-year,  from  Whitsunday  1816  to  Martinmas  1816. 

[1172]  From  1780  to  1794,  the  amount  unprodactive  only  increased  L.100,  being 
L.266  in  1780,  and  in  1794  L.d76,  although  the  increase  of  chapels  and  meeting-houses 
in  that  period  was  very  great.  The  real  rents  charged  were  raised  in  1795  by  L.500 — 
viz.  from  Li.1594  to  L.2027.  That  year  the  unproductive  return  immediately  rose,  and 
in  three  years  it  was  L.479  ;  the  fourth  year  L.566 — being  an  additional  L.100  on  one 
year.  It  then  went  on  gradually  increasing ;  and  with  the  great  rise  in  the  rates  in 
1815,  it  increased  at  once  L.400.  An  additional  charge  was  made  in  1817  of  L.1000  to 
the  seat-rents,  and  the  unproductive  return  immediately  rose.  As  we  come  further  down, 
not  only  is  this  result  shown  in  a  most  striking  manner,  but  also  this  much  more  serious 
consequence,  viz.  that  far  less  was  paid  as  the  burden  became  to  be  longer  felt  and  more 
complained  of.  I  must  read  the  last  twelve  years  of  this  document.  Owing  to  what 
cause  I  know  not,  the  returns  of  the  net  produce  do  not  correspond  with  the  returns  in 
the  account  before  the  Court ;  but  the  proportions  between  the  gross  and  net  rental  will 
probably  be  nearly  the  same. 

These  resulto  are  the  more  remarkable,  becausei  during  these  years,  a  reduction  was 
given  in  favour  of  parishioners ;  but  by  that  time  it  was  too  late  to  induce  more  people 
to  take  seats,  as  they  had  found  the  burden  so  oppressive. 

Then  the  result  is,  that  in  1839-40  the  rates  are  raised  to  the  amount  of  L.9000 ; 
that  L.3277  of  these  seat-rents  are  not  taken  at  all,  and  only  L.5737  can  be  raised.  Can 
any  thing  more  clearly  demonstrate  that  the  seat-rents  are  most  exorbitant  and  oppres- 
sive ?  But  then,  the  whole  of  this  great  loss  arises  from  the  system  of  management 
which,  raising  the  seat-rents,  has  reduced  the  revenue,  even  after  the  three  churches  are 
built,  to  a  lower  sum  than  they  raised  previously.  Tet  it  is  proposed  that  the  whole 
churches  shall  bear  as  a  permanent  debt  the  loss  plainly  occasioned  solely  by  the  mis- 
management of  the  defenders  in  their  raising  the  seat-rents  to  exorbitant  rates. 

Tet  the  Magistrates  are  to  be  authorised  by  this  interlocutor  to  raise  L.1500  more 
than  the  produce  of  this  year  of  1839-40,  if  it  can  be  collected.  If  not,  the  deficiency, 
consistently  with  the  principles  of  this  interlocutor,  must,  I  fear,  go  to  swell  the  ATiaiang 
debt — and  such  is  the  object  of  the  reclaiming  note  for  the  town. 

On  this  subject  I  dose  with  the  conclusive  facts  :  Taking  the  additional  accommoda- 
tion in  the  three  churches  at  1650  sittings  in  each  church,  you  get  in  all  only  4950 
additional  sittings  added  by  the  new  churches — the  alterations  in  St.  Giles's  and  the 
new  church  leaving  matters  very  much,  I  suppose,  where  they  were  before   as   to 
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extent  of  accommodation  in  the  Old  Town.  Then  from  1812  to  1839-40,  the  Magis- 
tiates  have  drawn  L.  151,000  from  the  seat-rents,  or,  with  casual  payments,  L.  153,000. 
The  whole  annual  expenses  during  that  time,  as  stated  hy  themselves,  amoant  only  to 
L.60,000.  To  give  this  additional  church  accommodation  of  4950  sittings,  they  state 
against  the  seat-rents  not  only  the  difference  of  L. 86,000,  as  actually  expended,  hut  rear 
up  in  addition  a  deht  of  L.84,000,  heing  L.170,000  for  less  than  5000  sittings,  or  L.34 
each  sitting.  And  they  claim  right  to  continue  to  levy  seat-rents  at  rates  calculated  to 
meet  and  indemnify  themselves  fully  for  this  extraordinary  expenditure.  Is  that 
reasonable,  in  the  terms  of  the  final  judgment  of  the  Court  ? 

According  to  the  views  which  I  have  stated,  the  result  would  he  a  judgment  altering 
this  interlocutor,  and  a  variety  of  findings  on  all  the  important  questions  decidedly 
favourable  to  the  pleas  of  the  pursuers. 

[1173]  If  we  must  send  this  case  to  be  argued  before  the  whole  Court,  I  think  we 
ought>  in  the  first  instance,  which  may  be  easily  done,  require  an  account  of  the  seat- 
rents  from  1780,  with  an  interest  account^  so  that  the  case  may  be  before  the  Court  not 
merely  on  the  account  lodged  by  the  defenders,  but  with  the  results  of  a  fuller  account 
for  a  longer  period. 

From  1788  they  have,  they  tell  us,  that  account  prepared  and  ready. 
Lord  Monorbiff. — I  cannot  adhere  to  the  interlocutor  of  the  Lord  Ordinary.     I 
cannot  agree  in  the  principles  on  which  it  proceeds,  having  regard  to  the  special  case  to 
be  disposed  of,  and  the  manner  in  which  the  general  findings  are  applied  to  that 
special  case. 

By  the  interlocutor  of  the  Court,  in  reviewing  the  interlocutor  of  the  former  Lord 
Ordinary,  certain  principles  were  laid  down  for  the  government  of  the  case,  which,  it 
was  well  understood,  could  not  be  exhausted  by  the  Lord  Ordinary's  judgment ;  and,  to 
prevent  all  ambiguity,  in  consequence  of  certain  views  insisted  in  by  the  defenders  con- 
cerning the  supposed  effect  of  that  judgment,  an  express  finding  was  added,  in  the 
following  terms : — '*  That^  in  any  accounting  that  may  be  instituted,  the  defenders  shall 
not  be  precluded  from  claiming  to  take  credit  for,  and  to  continue  the  exaction  of  seat- 
rents,  on  account  of  any  expenses  incurred  or  debts  contracted  for  the  erection,  repairs, 
or  improvement  of  any  of  the  city  churches,  reserving  all  objections  by  the  pursuers  to 
such  claims." 

I  certainly  had  anticipated,  in  first  pronouncing  the  interlocutor,  that  every  question, 
not  specificaUy  determined  by  it,  should  be  opened  in  the  accounting,  and  particularly 
the  point  specially  reserved  by  the  Court.  But,  I  own,  I  had  the  strongest  impression, 
that,  if  the  main  principles  of  the  interlocutor  should  be  affirmed,  the  accounting  would 
be  gone  into  in  consistency  with  what  I  understood  to  be  the  real  spirit  and  meaning  of 
the  general  points  determined;  and  that^  on  that  footing,  there  would  be  no  great 
difficulty  in  arriving  at  a  just  and  safe  result  in  the  application  of  them. 

The  course  of  argument  which  the  defenders  adopted,  in  the  hearing  before  the  whole 
Court,  did  not  tend  to  strengthen  that  impression ;  and  I  must  say,  that  now  I  feel 
entirely  disappointed  in  it.  For  the  account  which  the  defenders  have  exhibited,  and 
which  is  sanctioned  to  so  great  an  extent  by  the  interlocutor  now  before  us,  appears  to 
me,  with  all  deference,  just  to  begin  the  cause  in  effect  on  the  same  principles  or 
assumptions  which  were  first  taken  by  the  defenders,  and  on  a  footing  not  essentially 
different  from  that  on  which  it  stood  before  any  thing  had  been  determined  adverse  to 
those  principles  and  assumptions. 

Before  stating  the  result  of  the  opinion  which  I  have  formed  on  the  particular  points 
discussed,  I  beg  leave  to  make  one  or  two  observations.  1.  The  Lord  Ordinary  is 
certainly  under  a  mistake  in  supposing  that  there  is  any  usage  in  Scotland,  generally,  to 
sanction  the  exaction  of  such  seat-rents  as  those  that  are  here  complained  of,  or  to 
sanction  it  to  the  effect^  or  for  the  purposes  which  the  defenders  must  and  do  still 
maintain.  It  has  been  demonstrated,  to  my  entire  conviction,  that  there  \a  no  such 
usage;  and  that  this  case  of  the  Edinburgh  churches  is  an  absolute  anomaly  in  the 
practice  of  the  country ;  even  the  case  of  Glasgow,  which  alone  presents  any  resemblance 
to  it^  not  approaching  to  that  which  is  now  before  the  Courts  and  scarcely  exhibiting 
any  thing  which  is  not  consistent  with  the  leading  principles  adopted  in  the  former 
interlocutor  in  this  cause.  2.  I  think  it  of  great  importance  to  keep  in  view,  that  the 
puiBuers  P174]  are  not  here  asking  any  repetition  of  seat-rents  akeady  impost  and 
levied ;  and  it  is  not  they  who  have  by  their  action  demanded  an  accounting.    They 
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only  ask  a  fair  aocoanting,  with  a  view  to  the  preteosion  set  up  by  the  defendeis  as  to 
the  amount  of  seat-rents  which,  in  consiatency  with  the  judgment  already  pronounced, 
they  may  fairly  and  reasonably  exact  de  ftUuro.  The  importance  of  keeping  this  in 
view,  arises  from  the  sort  of  reasoning  employed  by  the  defenders  in  support  of  the 
interlocutor ;  for  much  of  the  argument,  on  the  part  of  the  defenders  in  the  late  hearing, 
went  on  the  supposition,  that  the  pursuers  were  demanding  repetition  of  money  btma 
fide  levied,  and  bona  fide  expended,  for  purposes  within  the  principle  and  terms  of  the 
fonner  judgment  This  is  not  at  all  the  fair  state  of  the  case.  According  to  the  case 
made  by  the  pursuers,  as  I  understand  it,  the  defenders  are  allowed  to  keep  all  that 
they  have  got ;  only,  when  the  defenders  insist  on  their  right  to  continue  the  exaction 
of  high  seat-rents,  and  even  to  increase  them,  (which  they  might  do  under  this  inter- 
locutor,) the  pursuers  demand  a  fair  and  just  account  of  the  seat-rents  hitherto  levied, 
and  of  the  manner  in  which  they  have  been  expended ;  and  maintain,  that  the  expendi- 
ture exhibited  is  neither  fair  nor  reasonable  to  satisfy  the  condition  of  the  former 
judgment. 

Having  already,  on  two  several  occasions,  explained  my  views  of  the  principles  which 
ought  to  govern  this  case,  I  do  not  think  it  necessary  to  resume  much  of  what  I  formerly 
expressed.  But  surely  it  is  but  right  and  reasonable  that,  in  extricating  the  accounting 
which  that  judgment  directed,  it  should  be  dealt  Mrith  by  a  fair  and  just  application  of 
the  principles  therein  laid  down.  And  I  beg  leave  now  to  repeat^  what  I  formerly 
expressed  in  the  note  to  my  interlocutor,  in  general,  that  it  must  always  be  a  leading 
principle  in  this  subject,  that,  even  where  by  usage  or  otherwise,  the  exaction  of  seat- 
rente,  to  some  extent,  or  to  a  considerable  extent^  is  held  to  be  just  and  right,  as  already 
determined  in  this  case,  it  cannot  be  that,  on  any  rational  principle,  they  can  be  exacted 
to  such  an  excessive  amount  as  truly  to  defeat  the  only  purposes  for  which  it  is  held 
they  may  be  legitimately  imposed.  The  main  purpose  is,  the  accommodation  of  the 
people  in  suitable  places  of  worship ;  and,  whatever  qualities  may  be  included  in  this 
suitableness,  I  can  never  think  that  that  can  be  fairly  or  reasonably  accounted  suitable, 
which  defeats  the  very  purpose  for  which  churches  are  to  be  either  built,  or  repaired, 
or  maintained. 

If  it  is  part  of  the  policy  of  this  realm,  that  churches  are  to  be  provided  in  every 
parish,  and  if  this  implies  a  provision  for  all  classes  of  the  people,  I  cannot  see,  wherever 
the  burden  may  lie,  that  this  policy  can  be  carried  into  effect  by  any  arrangement  by 
which  the  great  body  of  the  people  are  entirely  excluded  from  certain  churches,  by  the 
absolute  impossibility  of  their  paying  the  seat-rents  held  necessary  to  give  them  a  right 
of  access  to  them. 

I  would  not  be  misunderstood.  I  am  not  adverse  to  seat-rents,  moderately  and 
reasonably  adjusted,  for  annual  purposes,  where  these  purposes  and  appropriation  are 
not  otherwise  provided  for.  For  I  agree  in  the  sentiment  of  one  of  the  Judges,  the  late 
Lord  President,  (I  think,)  that  appropriation,  or  allotment,  as  I  should  rather  say,  is 
essential  to  the  comfort  oif  the  families  in  any  church.  But  seat-rents  which  so  occupy 
a  church,  in  which  the  highest  talent  and  Christian  bearing  are  found,  that  the  lower 
classes,  (I  mean  the  sober  thinking  commonalty  of  our  nation,)  being  inhabitants  of  the 
parish,  are  entirely  excluded  from  any  such  [1175]  appropriation  or  allotment,  are 
destructive  of  the  very  purpose  of  such  a  church,  as  a  church  for  the  people  at  lai^  I 
think  that  it  has  been  so  found  in  all  time  past,  and  will  ever  be  so  found. 

On  the  particular  points  discussed,  it  appears  to  me : — 

That  the  account  ought  to  be  taken  from  a  much  earlier  period  than  1810. 

It  is  always  said  that  that  is  the  period  from  which  the  great  expense  began. 

But,  in  my  judgment,  that  is  no  reason  for  so  limiting  the  account  to  be  taken. 

We  are  here  in  the  question — Whether  the  seat-rents  insisted  on  as  necessary  are 
really  fair  and  reasonable,  having  due  regard  to  the  purpose  for  which  such  churches 
are  to  be  maintained  ? 

And  when  the  Magistrates  defend  themselves  (observe,  against  the  demand,  that  no 
more  shall  be  exacted  in  future  than  is  necessary  for  the  fair  and  reasonable  support  of 
the  churches),  on  the  ground  that  they  had  not  the  means  of  satisfying  these  objects 
without  the  aid  of  high  seat-rents,  is  it  not  a  matter  of  most  legitimate  answer  to  them 
to  say — "  You  had  the  means  in  seat-rents  actually  levied,  which  you  did  not  reserve  for 
their  proper  uses,  but  employed  for  the  common  purposes  of  the  burgh,  and  which 
appropriation  has  been  found  to  be  illegal  i "    The  admission  of  this,  as  a  fact  impoenble 
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to  be  refused,  and  necessarily  involved  in  the  whole  defence,  settles  the  point  in  my 
mind,  that,  nnless  the  Magistrates  abandon  the  defence  itself,  or  otherwise  renew  it  in 
its  first  aspect  against  the  final  judgment  of  the  Court,  it  must  be  concluded  that  they 
are  bound  to  account,  not  from  1810  only,  but  from  a  much  earlier  period — that  is, 
from  1781,  or  at  least  1788.  But  they  do  not  even  begin  from  1803,  when  they  dis- 
tinctly contemplated  the  necessity  they  should  be  under  of  erecting  various  new 
churches.  I  have  no  difficulty  in  finding  a  principle  for  the  term  from  which  the 
account  should  be  taken.  I  take  it  from  the  time  when  they  clearly  had  a  surplus 
revenue  from  the  seat-rents,  after  paying  all  the  ordinary  and  legitimate  expenses  of  the 
church  establishment. 

If  a  right  criterion  in  this  point  were  taken,  it  is  clear  that  the  Magistrates  could 
have  reserved  in  their  own  hands  a  very  large  sum,  quite  sufficient  for  every  fair  and 
reasonable  object.  And  are  they  not  bound,  under  the  interlocutor  of  the  Court,  in 
rendering  their  account  in  this  question,  as  to  their  power  to  throw  their  own  debts  on 
the  seat-holders,  and  even  on  the  poor  of  the  community,  to  include  in  their  account  the 
money  which  they  actually  had,  and  were  bound  to  preserve  for  such  objects  as  are  here 
in  question  ?  Can  they  say  now  that  the  seat-rents,  which  they  still  insist  on  the  right 
to  exact,  are  fair  and  reasonable,  on  pretence  of  the  expense  of  the  new  churches,  if 
they  actually  had  in  their  hands,  of  money  levied  from  seat-rents,  quite  enough,  after 
paying  all  the  ordinary  expenses  of  the  churches,  to  enable  them  to  build  not  only 
sufficient,  but  even  fairly  ornamental  churches,  in  fulfilment  of  their  obligations  under 
the  statutes  ? 

I  regard  it  as  no  answer  to  this,  but,  on  the  contrary,  a  confession  of  the  wrong,  and 
an  admission  that  the  defence  against  such  an  accounting  is  not  well  founded,  to  say  that 
they  had  believed  all  this  surplus  revenue  to  be  part  of  the  common  good,  and  so 
appropriated  it.  This  is  to  confess,  that  the  funds  levied  from  one  class  of  the  com- 
munity, which  the  Court  have  found  to  be  only  applicable  to  one  purpose,  have  been 
misappropriated  to  other  purposes,  which  are  expressly  excluded  from  them  by  the  final 
judgment.  I  should  hold  this  opinion  though  there  were  no  evidence  of  their  having 
been  at  any  time  made  aware  of  their  error.  [1176]  Yet  they  carried  on  the  practice 
down  to  the  end,  notwithstanding  that,  long  before,  they  were  made  fully  aware  that 
the  legality  of  the  practice  was  seriously  disputed.  They  were  bound,  as  others,  to  know 
the  law,  and  cannot  now  plead  against  it,  on  pretence  of  ignorance.  If  they  had  been 
in  the  practice  previously  of  expending  the  seat-rents  levied  on  purposes  foreign  to  the 
maintenance  of  the  ecclesiastical  establishment,  they  were,  at  all  events,  bound,  as  soon 
as  the  great  extra  expense  was  contemplated,  to  husband  their  resources  derived  from 
such  an  imposition  to  meet  the  coming  or  existing  burden  so  closely  connected  with  it. 
And,  surely,  it  is  in  vain  to  say  that  they  are  not  bound,  under  the  interlocutor,  fairly 
to  account  for  those  intromissions,  in  the  question,  whether,  by  subsequent  expenditure 
and  debt  thereby  contracted,  they  are  justified  in  the  prolonged  exaction  of  exorbitant 
seat-rents. 

I  might  have  much  more  to  say  on  this  point,  but  I  shall  not  enlaige  further 
upon  it. 

2.  I  am  of  opinion  that  the  charge  made  on  account  of  the  building  of  the  new 
churches  ought  not  to  be  admitted,  and  that,  even  though  it  were  admissible  in  principle 
to  some  extent,  the  sums  stated  are  altogether  extravagant,  and  never  can  be  brought 
within  what  is  fair  and  reasonable. 

But,  1.  I  think  that  the  obligation  laid  upon  the  Magistrates,  &c.  as  representing 
the  community,  to  build  the  new  churches,  St.  George's  and  St.  Mary's,  by  the  Act 
1809,  and  St.  Stephen's,  as  I  understand  it,  by  the  Improvement  Act,  (pp.  34,  35,)  is 
not  to  be  easily  shifted  from  them  to  the  persons  intended  to  be  benefited  by  the 
statutes. 

This  is  a  much  more  important  point  than  the  defenders  choose  to  regard  it.  There 
was  a  desire,  on  the  part  of  the  Magistrates  and  Council  of  the  period,  to  obtain  a  very 
large  extension  of  the  royalty  of  the  city,  whereby  they  expected  and  intended  that 
very  large  increased  revenues  in  the  town  taxes  would  come  into  their  hands ;  and  if 
they  had  been  left  to  themselves,  they  probably  would  have  obtained  all  that  benefit, 
without  any  special  burden.  But  the  Presbytery  of  Edinburgh  interfered,  and  insisted 
that,  if  such  an  extension  should  take  place,  whereby  the  population  would  infallibly 
be  greatly  increased,  and  certainly  scattered,  the  Magistrates  must  engage  that  the 
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ecdesiastioal  establishment  should  not  saffer,  and  that»  on  certain  terms,  the  Magistrates 
should  undertake  to  build  a  certain  number  of  new  churches.  The  Magistrates  agreed 
to  the  stipulation,  and,  in  consequence,  no  opposition  was  offered  to  their  several  bill% 
and  the  clauses  were  enacted  as  they  stand  in  the  statutes ;  and  it  rather  surprises  me 
to  see  it  stated  that  no  such  obligation  was  imposed. 

The  churches  were  erected  in  fulfilment  of  the  obligation  so  imposed  by  the  statutes ; 
and,  in  the  mean  time,  the  Town-Council  levied  all  their  taxes  through  the  extended 
royalty,  and  reaped  all  the  other  advantages  of  that  measure. 

I  humbly  think  it  a  very  singular  construction  of  such  provisions  to  say,  that  the 
Magistrates,  on  whom  this  obligation  was  laid,  as  representing  the  whole  community, 
and  as  a  condition  of  the  extension,  and  all  the  privileges  following  it,  truly  incurred  no 
obligation  at  al],  and  should  be  entitled  to  throw  that  burden  on  that  very  portion  of 
the  community  for  whose  benefit  the  stipulation  was  made,  namely,  in  the  first  instance, 
the  inhabitants  of  the  extended  royalty  belonging  to  the  Established  Church.  I  cannot 
reconcile  this* to  any  principle;  and  yet  this  is  [1177]  exactly  what  is  done  by  the  plea 
of  the  defenders,  if  it  were  even  limited  to  the  seat-holders  of  the  new  churches. 

But,  when  it  is  extended  so  as  to  subject  all  the  seat-holders  of  the  old  churches  to 
a  portion  of  this  expense,  it  presents  a  very  extraordinary  result  in  the  effect  of  such 
an  obligation,  undertaken  by  the  Magistrates  in  behalf  of  any  community. 

I  cannot  assent  to  the  doctrine ;  and  have  yet  heard  no  ground  stated  on  which  it 
can  be  defended,  consistently  with  any  ordinary  principle  of  justice. 

I  find  it  seriously  stated  in  argument,  that  this  express  statutory  obligation  makes 
no  difference  on  the  state  of  the  case.  This  might  be  stated  with  more  approach  to 
correctness,  if  it  were  granted,  generally,  that  the  Magistrates  of  the  city  are,  by  their 
office  and  position,  as  representing  the  community,  and  as  the  sole  heritor  in  such 
a  parish,  bound  to  provide  adequate  places  of  worship  for  the  people  of  the  Established 
Church.  I  cannot  assent  to  the  proposition,  that  they  are  not  so  bound  at  common 
law.  I  should  incline  to  think  that  they  are  so  bound,  as  an  abstract  matter  of  law. 
But  this  is  a  question  quite  unnecessary  to  the  present  discussion ;  for  surely,  when  this 
proposition,  which,  I  humbly  think,  rests  on  the  most  probable  grounds,  is  so  strenuously 
denied,  it  must  make  some  difference,  and  a  difference  of  serious  importance,  when  we 
find,  in  an  Act  of  Parliament,  obtained  on  the  solicitation  of  the  Magistrates  and  Town- 
Council  themselves,  and  acquiesced  in  by  the  Presbytery  and  the  inhabitants  of  the 
districts  immediately  interested  in  the  transaction  only  on  the  faith  of  all  the  provisions 
in  that  statute,  an  express  obligation  laid  upon  the  corporation,  as  one  of  the  conditions 
of  their  being  permitted  to  draw  those  districts  within  the  royalty  and  jurisdiction  of 
the  city,  that  they  shall  erect  certain  new  churches  for  the  accommodation  of  the  people 
inhabiting  the  grounds  thus  to  be  newly  comprehended.  It  surely  makes  some  differ- 
ence, on  the  hypothesis  of  the  defenders,  that  such  an  express  obligation  does  stand  in 
a  statute.  When  such  a  provision  is  expressed  in  the  statute,  no  doubt  can  any  longer 
be  raised  as  to  the  duty  of  the  Magistrates,  and  their  legal  obligation  to  provide  the 
edifices  required.  If  it  had  been  contemplated  that  they  were  to  do  this,  not  from  the 
funds  of  the  city,  but  by  an  indefinite  tax  on  the  persons  who  might  frequent  the 
churches  when  built^  or  any  of  the  existing  churches,  and  that  a  tax  of  such  magnitude 
as  in  effect  to  render  them  altogether  inaccessible  to  a  large  portion  of  those  for  whom 
they  were  intended,  it  must  be  presumed  that  this  would  have  been  expressly  so  pro- 
vided. The  material  thing  is,  that  the  obligation  is  expressly  imposed  on  the  Magistrates 
and  Town-Council,  and  on  no  other  party,  and  is  so  undertaken  by  them  by  the  act  of 
soliciting  and  obtaining  the  statute  with  such  a  condition  in  it.  And  I  would  simply 
ask  this  question,  Whether  it  is  conceivable  that,  if  the  Magistrates  had  asked  from 
Parliament  a  power  to  levy  a  tax,  or,  what  is  the  same  thing,  at  least  in  its  excess,  to 
impose  seat-rents  upon  all  the  congregations  of  the  city  churches  proportionably,  in 
order  to  enable  them  to  lay  out  L. 33,000  in  the  building  of  one  church,  L.  18,000  in 
the  building  of  another,  and  L.  14, 000  in  the  building  of  a  third,  they  would  ever  have 
obtained  such  a  statutory  power  ?  I  apprehend  that  they  would  not  have  dared  to 
make  the  proposal,  and  never  would  have  obtained  the  Act  of  Parliament,  if  they  had 
attempted  to  insist  in  such  a  demand. 

But  the  proposition  which  they  now  maintain  is  really  much  more  extravagant ;  for,- 
without  one  word  in  the  statute  to  qualify  their  own  obligation  undertaken,  they  just 
maintain  that  that  power,  which  they  never  could  have  got  from  Parlia*  [1178]  -men^ 
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is  actually  implied  in  the  mere  fact  of  such  an  obligation  being  imposed  on  and  under- 
taken by  them.  Because  they  had  previously  been  in  the  practice  of  levying  seat-rents 
for  maintaining  churches,  which,  according  to  their  own  argument,  they  were  under  no 
obligation  to  build  or  to  maintain,  they  say  it  must  be  implied  in  a  statute,  which 
expressly  binds  and  obliges  them,  and  no  one  else,  to  provide  certain  new  churches,  that 
they  are  to  be  entitled  to  throw,  in  the  form  of  seat-rents,  the  burden  of  so  providing 
them,  in  the  first  instance,  upon  the  members  of  the  new  congregations — that  is,  on  the 
very  class  of  persons  for  whose  benefit  the  obligation  was  imposed,  and  then  on  all  the 
old  congregations  of  the  city. 

I  know  it  is  said  that  no  other  funds  were  provided  for  this  purpose,  and  that  the 
Magistrates  had  no  funds  which  were  not  appropriated  to  other  purposes.  I  have 
alr^y  suggested  that  they  had,  or  ought  to  have  had,  funds  abundantly  sufficient^  and 
funds  specifically  levied  by  seat-rents  exacted  in  the  old  churches ;  and,  when  that  fact 
is  attended  to,  it  ia  impossible  to  say  that  the  obligation  imposed  by  the  new  statute 
supposed  that  they  had  no  funds  for  satisfying  it.  It  could  not  proceed  on  any  such 
presumption.  But,  independently  of  this  view,  I  apprehend  that  the  whole  argument 
proceeds  on  a  fallacy.  When  the  statute  imposed  the  obligation,  and  at  the  same  time 
granted  extensive  privileges  to  the  corporation,  I  apprehend  that,  by  that  very  proceed- 
ing, the  legislature  rendered  all  the  funds  in  the  hands  of  the  Magistrates  and  Council 
subject  to  the  burden  of  fulfilling  that  obligation,  just  as  effectually  as  they  could  be 
subject  to  any  other  debts  or  obligations  lying  on  them  as  representing  the  community. 
It  is  a  mere  petitio  principii  to  assume,  that  the  express  provision  of  positive  obligation 
proceeded  on  a  presumption  or  supposition  of  a  power  to  levy  extravagant  seat-rents 
during  a  long  series  of  years,  not  for  defraying  the  expense  of  maintaining  the  churches, 
which  the  Magistrates  were  then  taken  bound  to  provide,  but  for  satisfying  the  interest 
of  a  large  debt  contracted  for  the  first  erection  of  those  edifices,  or  ultimately  paying  the 
principal  of  that  debt.  Every  presumption  is  the  other  way,  and  there  is  not  a  word  in 
the  statute  which  gives  any  countenance  to  such  an  inference. 

But  now,  secondly,  even  if  the  principle  of  the  plea  could  be  admitted,  and  it  were 
held  that  the  Magistrates  were  entitled  to  levy  seat  rents  for  the  purpose  of  meeting  the 
expenses  of  building  the  churches  appointed  to  be  built,  I  cannot  think  that  the  implica- 
tion on  which  such  an  assumption  proceeds  can  justly  be  held  to  warrant  the  original 
imposition,  or,  still  less,  the  continuance  or  the  increase  (which  is  the  real  question)  of 
such  exorbitant  seat-rents  as  may  be  stated  to  be  necessary  to  meet  the  extravagant 
prices  charged  on  account  of  the  churches  actually  built.  Can  it  be  justly  said  that  seat- 
rents  are  fair  and  reasonable  for  meeting  the  expenditure  of  L. 33,000  on  a  single 
church  ?  If  this  cannot  be  said,  that  charge  cannot  in  any  view  be  sustained,  in  con- 
sistency with  the  real  meaning  and  spirit  of  the  previous  final  judgment  of  the  Court. 
But  that  it  is  not  fair  or  reasonable,  is  evident  to  me,  and  I  should  have  thought  it 
would  be  evident  to  any  one  who  only  looks  at  the  real  exigency  engaged  to  be  provided 
for,  however  wide  a  view  of  the  manner  of  fulfilling  the  engagement  he  may  take. 

The  Lord  Ordinary's  interlocutor  and  note  appear  to  me  to  proceed  on  grounds  and 
a  principle  which  imply  a  right  to  levy  seat-rents  in  these  and  all  the  other  churches  of 
the  city,  at  a  rate  calculated,  not  for  the  purpose  of  providing  fairly  and  reasonably  for 
the  exigencies  of  the  church  people  of  the  district,  but  for  ob^  [1179]  -jects  which 
evidently. belong  to  the  whole  community  of  the  city,  as  perfectly  distinct  from  that 
particular  class  of  the  inhabitants,  viz.  the  embellishment  and  beauty  of  the  buildings 
of  the  city ;  in  other  words,  for  the  general  purposes  of  the  community  under  the 
administration  of  the  corporation,  contrary  to  the  express  judgment  of  the  Court.  I 
cannot  assent  to  this.  Granting  in  argument,  subject  to  what  I  have  already  said,  that 
the  Magistrates  were  entitled  to  levy  seat-rents  for  fulfilling  their  obligation  to  build 
new  churches,  this  must  still  be  within  fair  and  reasonable  bounds,  with  reference  to 
the  purpose  for  which  such  buildings  are  intended ;  and,  granting  further,  that  even  in 
this  point  they  should  not  be  limited  to  a  very  low  scale  of  expenditure,  and  that  it  may 
be  proper  in  such  situations  that  the  churches  should  be  in  a  certain  degree  in  harmony 
with  the  other  buildings  of  the  city,  this  will  never,  in  my  apprehension,  justify  such  an 
extravagant  exaction  of  seat-rents  as  that  here  maintained.  If  it  were  thought  expedient 
with  a  specific  view  to  the  embellishment  of  the  city,  to  go  into  the  very  extravagant 
expenditure  here  charged  against  the  seat-holders,  I  think  that  that  must  be  held  to 
have  been  done  by  the  Ma^trates,  as  acting  for  the  whole  community,  and  that  they 
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were  not  entitled  to  do  it  at  the  expense  of  the  particular  class  of  seat-holdera,  more 
especially  of  those  in  the  old  churches,  to  the  effect  of  defeating,  in  a  great  measore,  the 
purpose  of  the  new  huildings,  and  seriously  lessening  the  utility  of  the  old.  It  will 
afford  no  answer  to  this  view  of  the  matter  to  assume,  that  those  who  think  so  mean  to 
say,  that  the  churches  ought  to  he  of  a  mean  and  unseemly  order.  That  is  an  unjust 
exaggeration  of  the  argument.  There  may  he  a  fair  and  reasonable  medium.  And  the 
views  stated  by  the  Lord  Advocate,  in  this  part  of  the  case,  cannot  possibly  be  stated 
to  be  illiberal  or  unfair.  The  expense  of  St  Mary's  Church,  the  lowest  of  the  three, 
was,  in  my  judgment,  greater  than  ought  to  be  thrown  on  the  seat-rents,  even  on  the 
assumption  of  the  present  argument  But  the  pursuers  say,  by  their  counsel,  take  that 
scale  as  sufficient  for  all  the  three :  It  is  surely  sufficient  for  every  iait  and  reasonable 
purpose ;  more  especially  when  it  is  stated,  that  no  church  in  Glasgow  cost  above  L6000 
— and  if  there  was  one  higher,  it  was  only  L8000. 

But  another  point  here  arises  which,  to  my  mind,  is  conclusive.  As  the  puisaers 
are  asking  no  repetition,  is  it  not  a  most  relevant  inquiry,  what  sum  of  seat-rents  have 
the  Magistrates  actually  received  from  1811  till  1839?  From  the  abstract  before  us, 
we  see  that  they  have  received  in  that  period  L.  151,000  or  L.  153,000.  The  expense 
of  maintaining  ^e  churches,  even  taking  in  the  very  doubtful  chaige  of  law  expenses^ 
is  only  L.67,(XK).  There  is  thus  left  in  the  hands  of  the  Magistrates  L.83,000,  drawn 
from  the  specific  source  of  the  seat-rents,  and,  by  the  final  judgment,  not  applicable  to 
any  other  purpose  than  that  of  maintaining  the  church  establishment.  The  pursuers 
say,  I  think  very  reasonably, — let  them  keep  this  sum,  and  apply  it  to  the  building  of 
three  churches,  and  repairing  a  fourth ;  and  it  is  amply  sufficient  for  every  purpose^  in 
the  most  liberal  view  which  can  be  taken  of  the  subject. 

The  defenders,  indeed,  say,  that  they  believed  the  seat>rente  to  be  part  of  the 
common  revenue,  and  that  they  exacted  and  employed  them  for  general  purposes,  under 
that  bona  fide  belief,  while  they  contracted  a  large  debt  on  account  of  the  new  churches, 
for  relief  of  which  they  must  still  be  entitled  to  levy  high  seat-rents.     This  appears  to 
me  to  be  a  very  singular  plea.     In  the  first  place,  it  is  not  correct  in  fact^  because  they 
were  distinctly  warned,  at  a  certain  time,  that  the  [1180]  legality  of  the  practice  was 
disputed.     But,  in  the  second  place,  it  being  finally  decided,  that  seat-rents  cannot  be 
legally  exacted  or  employed  for  the  general  purposes  of  the  city,  the  defenders  are  here 
vindicating  their  right  to  continue  the  imposition  of  such  high  rents,  on  the  ground  of 
the  expense  incuned  in  building  the  new  churches.     And  when  the  issue  is,  whether 
they  can  so  justify,  not  the  past  exaction,  which  is  yielded  to  them,  but  the  right  to 
continue  it  deftUuro,  how  can  they  possibly  do  so,  on  the  principles  of  the  interlocutor 
of  the  Court,  if  they  do  not  bring  into  the  account  the  seat-rents  actually  received,  even 
during  the  period  when  that  expense  was  incurred  ?    They  begin  the  account  only  from 
1810,  downwards.     Let  it  be  so.    At  least  they  must  account  for  the  surplus  seat-rents 
actually  received,  since  the  expense  on  which  they  rest  their  justification  began  at  that 
date.    They  believed  them,  they  say,  to  be  part  of  the  general  revenue.     Let  it  be  that 
they  did  so  believe.     What  is  this  but  a  confession  that,  with  the  obligation  and  the 
expense  connected  with  it  fully  before  them,  they  went  on  recklessly  to  divert  the 
funds,  which,  ex  hypothesis  could  only  be  legally  levied,  in  respect  of  that  expense,  to 
purposes  which  are  now  finally  found  to  be  illegal.     If  they  can  sustain  their  defence 
upon  this  footing,  there  should  have  been  no  occasion  for  any  accounting ;  because  the 
result  of  it  is,  that,  though  they  had  funds  sufficient  to  meet  the  expense,  and  funds,  the 
levying  of  which  they  can  only  justify  as  being  necessary  for  that  purpose,  they  have 
misapplied  them  to  other  objects,  and  must,  therefore,  be  still  entitled  to  levy  tliem  a 
second  time  from  the  seat-holders  in  all  the  churches. 

I  shall  not  enter  into  the  special  case  of  St.  Andrew's  Church.  But,  instead  of 
aiding  the  argument  of  the  defenders,  it  seems  to  be  much  against  it.  It  was  built  on  a 
special  arrangement  with  the  Presbytery,  under  which  seat-rents  were  allowed  to  be 
levied  to  meet  a  definite  expense.  It  cost  but  L.5000,  and  all  was  paid  up  long  before 
the  commencement  of  the  heavy  seat-rents  were  complained  of ;  and  it  really  seems 
peculiarly  unjust  to  throw  the  expense  of  the  new  churches  upon  the  seat-holders  of  a 
church  which  was  so  constructed,  and  finally  handed  over  to  the  Presbytery. 

Bat  it  is  very  material  to  observe,  that  there  was  no  previous  obligation  on  the 
Magistrates  to  build  St  Andrew's  Church,  as  in  the  other  cases.  This  rendered  a 
special  agreement  necessary.    Very  possibly,  if  the  Presbytery  had  refused  to  allow  the 
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seat-rentB  to  be  impoBed  and  bo  applied,  the  church  might  not  have  been  built.  It  was 
that  very  circumstance  which  rendered  the  special  agreement  necessary.  But  the  very 
specialty  of  it  proves  the  general  understanding  of  the  law  to  have  been  different. 

3.  A  third  general  question,  and  one  of  considerable  importance,  here  arises.  The 
Magistrates  were  under  a  statutory  obligation  to  build  the  new  churches.  But,  after 
they  were  built,  approved  of  by  the  Presbytery,  and  handed  over,  as  in  due  fulfilment 
of  tiie  obligation,  is  it  competent  for  the  Magistrates  to  keep  up  a  debt  against  the  con- 
gregations of  such  churches  in  perpetuum  f  For  the  power  of  imposing  such  seat-rents 
must  either  be  permanent,  creating  a  perpetual  burden,  or  the  Magistrates  must  be 
entitled  at  once  to  tax  the  seat-holders  for  the  principal  debt ;  the  end  of  which  would 
infallibly  be,  to  shut  the  doors  of  every  one  of  them.  But  is  it  competent  ?  Would  it 
be  competent  for  the  heritors  of  a  parish,  after  a  church  was  built  and  accepted  by  the 
Presbytery,  to  keep  up  a  laige  debt  against  it,  and  levy  the  interest  by  seat-rents? 
This  certainly  is  not  [1181]  according  to  any  practice  of  Scotland,  and  I  can  see  no 
principle  for  it.  And  it  is  assuredly  not  easy  to  find  grounds  for  a  clear  distinction  in 
this  point  between  the  case  of  Edinburgh  and  any  other  case.  In  the  case  of  St. 
Andrew's  Church,  it  is  very  like  a  breach  of  positive  contract  But  I  shall  not  enlarge 
on  this  point. 

Some  minor  points  occur,  on  which  it  may  be  proper  to  indicate  my  opinion  in  a 
few  words. 

1.  The  pursuers' object  to  the  charge  of  annual  feu-duties  for  the  grounds  on  which 
the  new  churches  have  been  built. 

I  think  that  this  is  inadmissible,  on  the  general  grounds  already  explained.  But, 
apart  from  all  the  other  argument,  I  think  this  objection  well  founded.  In  the  other 
parts  of  the  discussion,  the  defenders  say  that  they  had  not  funds  with  which  to  build 
the  churches.  But  it  is  matter  of  fact,  that  they  had  the  grounds  which  form  the  sites 
of  the  churches,  and  they  gave  them  for  that  purpose,  without  requiring  any  feu-contract 
to  be  entered  into.  I  think  that  they  were  bound  to  give  them ;  for  otherwise,  in  all 
probability,  the  churches  never  could  have  been  built  within  the  city  at  all.  And  when 
it  is  said,  that  they  had  not  power  to  alienate  the  ground,  the  answer  is,  that  this  was 
no  alienation,  but  a  legal  and  beneficial  use  or  appropriation  of  a  part  of  the  town's 
property,  for  the  benefit  of  the  community,  and  in  implement  of  a  statutory  obligation. 
It  is  evident^  indeed,  that  this  is  what  the  Magistrates  never  contemplated  at  the  time, 
but  is  entirely  an  after-invention  to  meet  the  present  case ;  in  so  much,  that  the  feu- 
duty  laid  upon  St.  Andrew's  Church  is  estimated,  not  by  the  rate  of  feuing  at  the  time 
when  the  church  was  built^  but  by  the  highly  increased  rate  of  a  much  later  date.  I 
think  that  the  charge  ought  not  to  be  admitted ;  and  it  may  well  be  doubted,  whether 
it  is  now  even  competent  to  create  a  feudal  estate  in  the  sites  of  churches  long  ago 
delivered  over  ecclesiastically  as  parish  churches  to  the  Presbytery. 

2.  The  pursuers  object  to  the  manner  in  which  the  interest  is  charged  on  the  large 
debt  alleged  to  have  been  contracted  on  account  of  the  expense  of  the  new  churches. 

This  will  be  entirely  altered,  if  it  shall  be  found  thisit  the  defenders  must  account 
for  the  surplus  seat-rents  levied  previous  to  1810.  But,  independent  of  this,  I  cannot 
see  any  ground  on  which  they  can  charge  the  seat-holders  witii  five  per  cent,  interest, 
while  it  is  admitted  that  they  did  not  pay  interest  at  that  rate,  and  that  now  they  are 
only  liable  for  three  and  a  half  per  cent.  For  it  is  manifest,  that,  if  they  are  allowed  to 
do  so,  they  just  appropriate  all  the  difference  as  general  revenue  of  thi  city,  contrary  to 
the  judgment  of  the  Court. 

It  was  asked,  if  the  creditors  of  the  town  relieve  the  town,  must  the  debtors  of  the 
town  be  thereby  relieved  ?  The  answer  is,  that  the  question,  whether  the  seat-holders 
are  debtors  to  the  town  or  not,  depends  on  what  the  town  pay,  on  the  making  up  of 
this  account. 

It  is  found  by  the  interlocutor,  that  they  are  not  entitled  to  accumulation  of  interest. 
But  it  has  been  pointed  out  that  they  charge  the  interest  twice  fr-year,  while  the  seat- 
rents  are  only  brought  into  the  account  once  a-year.     I  think  that  this  must  be 


3.  The  charge  of  the  tavern  bill  certainly  cannot  be  defended. 

4.  There  is  an  objection  to  the  expense  of  the  steeple  of  the  Tron  Church,  so  far  as 
it  exceeds  the  insurance  money.  I  agree,  that  this  is  properly  a  burden  on  [1182]  the 
town.    But^  unless  this  shall  be  held  to  have  been  a  burden  on  the  Magistrates  for  the 
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community,  I  do  not  think  that  the  difference  between  the  insaranoe  money  and  the 
actual  expense  can  well  be  objected  to. 

5.  The  charge  of  the  expense  of  a  bill  which  failed  is  objected  to,  on  what  I  conceive 
to  be  solid  grounds. 

6.  There  is  a  question  about  St.  Giles's  Church,  involTing  a  separate  question,  con- 
cerning a  sum  of  damages  found  due  by  the  Magistrates  to  the  Commissioners  of  Improve- 
ments, to  the  amount  of  above  L5000.  This  part  of  the  case  seems  to  me  to  be  best 
explained  in  Mr.  Dunlop's  paper,  p.  28  to  33.  I  think  that  the  whole  charge  must  be 
disisJlowed  on  the  grounds  there  stated. 

The  Improvement  Act  proceeds  on  the  express  narrative,  that  all  to  be  done, 
and  specially  the  removal  and  renovation  of  the  churches,  is  for  the  adornment  of  the 
city. 

7.  Expenses  of  management.  It  seems  to  be  absurd  to  charge  these  expenses,  which 
should  have  been  settled  de  anno  in  annum  from  the  rents  levied.  At  any  rate,  they 
are  extravagant. 

LoBD  CoGKBURN  was  of  opiuiou  that  the  interlocutor  of  the  Lord  Ordinary  ought^  in 
its  general  result,  to  be  adhered  to. 

Lord  Msdwtn  agreed  with  Lord  Cockbum. 

The  Court  being  equally  divided,  their  Lordships  appointed  the  case  to  be  aigued 
before  the  whole  Judges. 

The  following  opinions  were  returned  by  the  consulted  Judges  : — 

Lord  Wood. — ^There  is  no  longer  any  question  that,  on  the  one  hand,  the  exacting 
and  levying  seat-rents  in  the  city  churches  for  certain  purposes  is  not  illegal ;  and  that, 
on  the  other  hand,  it  is  illegal  to  exact  and  levy  them  for  general  purfioses  of  revenue 
to  the  corporation.  This  is  settled  by  the  judgment  of  the  Courts  now  final,  pronounced 
in  the  case  of  the  Tolbooth  Church,  but  which  it  is  agreed  is  to  regulate — so  far  as  it 
goes — the  rights  of  parties  in  regard  to  all  the  city  churches.  Indeed,  one  of  the  find- 
ings in  the  interlocutors  referred  to  proceeds  upon  that  footing.  By  that  judgment  it  is 
decided,  Ist^  That  the  defenders  are  entitled  to  exact  and  levy  seat-rents,  ''so  far  as  they 
may  be  necessary  for  enabling  them  to  support  the  fabric  of  the  said  church,  (viz.  the 
Tolbooth  Church,)  or  to  defray  the  expense  of  repairs  or  alterations  of  the  same,  either 
rendered  necessary  by  the  state  of  the  building,  or  otherwise  beneficial  for  better 
adapting  it  to  the  purposes  of  a  parish  church,  and  to  provide  all  things  necessary  for 
the  celebration  of  Divine  worship  therein,  but  in  so  far  only  as  the  expense  of  such 
repairs,  altera|;ions,  and  other  necessary  accommodation  shall  not  have  been  provided  for  by 
the  other  means  appropriated  to  these  purposes."  And,  2dly,  That  "  giving  due  weight 
to  all  the  circumstances  in  the  peculiar  establishment  of  the  churches  in  Edinburgh,  and 
the  usage  and  possession  regarding  it,  it  is  not  illegal  or  incompetent  for  the  defenders 
to  exact  and  levy  duties  or  rents  for  the  seats  or  pews  in  the  said  church  to  such  an 
amount  as  may  be  necessary,  along  with  the  duties  or  rents  levied  for  the  seats  in  all 
the  other  churches  of  the  Establishment  in  the  said  city,  to  defray  the  expenses  fairly 
and  reasonably  incurred  for  maintaining  the  whole  of  the  said  churches  as  parish 
churches,  and  providing  for  the  decent  celebration  of  Divine  worship  therein,  according 
to  a  just  proportion  of  the  sum  neces-  [1183]  -sary  to  be  levied  from  each  of  the 
churches  respectively,  having  a  due  regaid  to  the  nature  and  circumstances  of  each,  but 
so  iai  only  as  such  expenses  may  not  have  been  in  whole  or  in  part  otherwise  provided 
for ;  and  subject  to  every  exception  or  relevant  objection  which  may  be  stated  in  regard 
to  the  amount  of  expenditure,  or  the  seat-rents  exacted,  in  any  accounting  which  may 
be  necessary.  Thus,  by  the  judgment,  it  stands  fixed,  that  there  is  neither  illegality  nor 
incompetency  in  the  exaction  and  levying  of  seat-rents,  in  order  to  meet  the  proper  ex- 
penses of  the  city's  ecclesiastical  ^establishment ;  that  for  such  expenses  the  exaction  and 
levy  may  be  made  in  the  way  there  pointed  out ;  and  that  certain  expenses  are  proper 
expenses  of  the  ecclesiastical  establishment,  in  respect  of  which  it  is  competent  so  to 
exact  and  levy  seat-rents. 

The  interlocutor  of  the  Lord  Ordinary  contained  no  finding  having  relation  to  sums 
expended  by  the  defenders  in  the  erection  of  new  churches ;  not  that  it  was  meant  by 
his  Lordship  (Lord  Moncreiff,  who  was  then  the  Ordinary  in  the  cause)  to  negative  a 
claim  to  exact  and  levy  seat-rents  to  meet  the  interest  of  any  debt  thereby  contracted, 
and  that  might,  upon  a  just  accounting,  appear  to  be  still  outstanding ;  but  that  he  did 
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not  consider^the  case  to  be  in  shape  to  admit  of  the  point  being  disposed  of.  Con- 
curring in  the  propriety  of  the  course  so  adopted,  the  Courts  (while  it  would  seem  that 
the  opinion  of  the  majority  of  their  Lordships  was  favourable  to  the  claim,)  in  adhering 
generally  to  the  interlocutor  of  the  liord  Ordinary,  to  prevent  misconception,  added — 
"  with  this  explanation,  that  in  any  accounting  that  may  be  instituted,  the  defenders 
shall  not  be  precluded  from  claiming  to  take  credit  for,  and  to  continue  the  exaction 
of  seat-rents  on  account  of  any  expenses  incurred,  or  debts  contracted,  for  the  erection, 
repairs,  or  improvements  of  any  of  the  city  churches,  reserving  all  objections  by  the 
pursuers  to  such  claim,  and  remit  to  Lord  Ivory,  as  Ordinary,  in  place  of  Lord  Moncreiff, 
to  proceed  accordingly.'' 

Thus,  then,  there  can  be  no  doubt,  that  any  claim  to  exact  and  levy  seat-rents,  in 
respect  of  debt  contracted  in  the  erection  of  new  churches,  is  still  an  open  question,  not 
only  in  detail  but  in  principle.  With  regard  to  such  claim  in  respect  of  debt  for  past 
repairs  and  improvements,  or  alterations  upon  the  city  churches  which  may  have  been 
erected,  looking  to  the  findings  of  the  Lord  Ordinary  which  have  been  quoted,  and 
particularly  to  the  first  of  these  findings,  and  to  the  report  of  the  opinions  delivered  by 
the  Judges  at  the  advising,  I  understand  it  to  have  been  held,  that  existing  debt  arising 
from  former  repairs  or  improvements,  or  alterations,  is,  as  regards  matter  of  principle, 
a  legitimate  item  to  warrant  a  continued  exaction  of  seat-rents,  subject  only  to  all  objec- 
tions to  the  details  constituting  the  debt  claimed  for.  Certainly  the  legality  of  any 
exaction  and  levy  made  in  time  bygone,  as  well  as  to  be  made  in  time  to  come,  for 
current  expenditure  on  '*  repairs  or  alterations,  either  rendered  necessary  by  the  state 
of  the  building,  or  otherwise  beneficial  for  better  adapting  it  to  the  purpose  of  a  parish 
church,"  is  expressly  determined ;  and  I  see  nothing  to  lead  to  the  conclusion,  that 
while  the  legality  of  making  the  exaction  and  levy  at  the  time  for  such  repairs  and 
alterations  was  sanctioned,  and  therefore  might  lawfully  have  been  imposed  to  an  extent 
which  would  have  liquidated  the  whole  outlay,  it  was  left  as  a  point  undecided,  whether, 
if  in  the  bona  fide  exercise  of  their  discretion  as  administrators  or  trustees,  the  defenders 
did  not  levy  sufficient  to  pay  off  the  debt  thereby  incurred,  it  was  competent  to  them 
now  to  make  an  exaction  and  levy  to  meet  the  interest  thereof.  [1184]  On  the 
contrary,  I  observe  that^  in  the  note  to  his  interlocutor.  Lord  Moncreiff  states  that  he 
is  of  opinion,  '*  that  there  is  a  right  to  levy  seat-rents,  both  for  the  purpose  of  preserving 
order  and  decency,  and  for  the  support  of  the  church  itself ;  and,  in  the  particular  case, 
he  also  thinks,  that  there  is  a  fair  claim  to  exact  them  on  a  moderate  and  reasonable 
scale  in  respect  of  the  repairing  and  enlargement  of  the  church,  so  far  as  these  opera- 
tions may  have  rendered  it  more  efficient  as  a  parish  church.  But  if  the  Magistrates 
had  other  means  given  by  the  statute,  either  for  such  repairing  or  enlargement,  or  for 
ornamental  building  connected  with  these  changes,  the  Lord  Ordinary  hs^  no  idea  that 
these  measures  can  afford  any  ground  for  an  unnecessary  and  extravagant  imposition  of 
seat-rents."  These  remarks  have  reference  to  the  cost  of  past  repairs  and  enlargement 
of  the  church  not  liquidated  at  the  date  of  the  expenditure ;  and  applying  them  to  the 
findings  of  the  interlocutor,  in  reference  to  which  they  are  made,  they  seem  to  show 
that  his  Lordship  must  have  meant  by  these  findings  to  decide,  that  the  defenders  had 
a  right  to  exact  and  levy  seat-rents,  in  respect  of  debt  incurred  by  past  expenditure,  on 
repairing  or  enlarging  the  church,  or,  in  other  words,  in  repairing,  or  altering,  or 
improving  it.  But  if  that  would  be  the  result  upon  the  interlocutor  of  the  Lord 
Ordinary,  if  simply  adhered  to,  the  explanatory  addition  made  by  the  Court  cannot, 
I  suppose,  be  construed  as  in  that  respect  restricting  the  effect  the  interlocutor  would 
otherwise  have  had ;  for  the  purpose  of  that  addition  was,  not  to  open  up  for  further 
discussion  any  thing  which  had  been  actually  decided  in  favour  of  the  defenders  by  the 
Lord  Ordinary,  but  to  keep  open  any  claim  not  disposed  of  in  terms  by  the  interlocutor, ' 
in  regard  to  which  it  might  possibly  be  said  that  the  defenders  were  by  the  interlocutor 
foreclosed.  Accordingly,  I  find  that,  in  their  revised  case,  (p.  28,)  the  pursuers  limit 
their  objections  to  sums  charged  by  the  defenders  for  past  repairs  and  improvements,  to 
objections  not  impeaching  the  charge  in  principle,  as  warranting  the  exaction  and  levy 
of  seat-rents,  but  which  rest  on  special  grounds  suggested  by  the  circumstances  connected 
with  the  particular  heads  of  expenditure. 

I  think,  therefore,  that  it  has  truly  been  already  found  that,  in  principle,  any  exist- 
ing debt^  whether  for  alterations  or  improvements  upon  the  city  churches,  or  for  what, 
strictly  speaking,  may  more  properly  be  designated  as  repairs,  is  an  item  on  account  of 


916  OLAPPERTON,   ftc  V.    M AGISTS ATES  OF  EDINBURGH,    vm.  Ihuilop. 

which  seat-rentB  may  in  future  be  legitimately  exacted,  and — as  I  understand  the  final 
judgment  of  the  Court — exacted  and  levied  not  exclusively  from  the  seats  of  those 
churches  upon  which  the  improvements  or  alterations  have  been  made,  but  from  the 
seats  of  all  the  churches  indiscriminately,  in  the  manner,  and  according  to  the  proportions 
indicated  in  the  last  of  the  findings  which  has  been  quoted.  But,  at  all  events,  it  has, 
beyond  all  dispute,  been  positively  adjudicated,  that  the  past  exaction  and  levy  of  seat- 
rents  in  the  city  churches,  to  an  amount  equal  to  the  discharge  at  the  time,  the  current 
cost  of  "  repairs  or  alterations  of  the  same,  either  rendered  necessary  by  the  state  of  the 
building,  or  otherwise  beneficial  for  better  adapting  it  to  the  purposes  of  a  parish  church," 
was  legBl,  and  may  be  legally  continued  in  future  for  such  further  repairs  and  alterations 
as  may  be  required,  and  that  the  levy  may  be  raised  in  the  manner  pointed  out  in  the 
interlocutor.  And  assuming  the  interlocutor  to  go  no  further,  it  is  thereby  fixed,  that 
such  expenses  are  proper  expenses  of  the  ecclesiastical  establishment,  not  forming  a 
burden  upon  the  city  which  it  is  legally  bound  to  bear  without  relief,  and  that  they  may 
be  legally  discharged  by  the  exaction  and  levy  of  seat-rents  [1185] — there  being  neither 
illegality  nor  incompetency  in  exacting  or  levying  seats,  in  order  to  meet  what  constitutes 
a  part  of  the  proper  expenses  of  that  establishment  The  principle,  therefore,  so 
strenuously  contended  for  by  the  pursuers,  that  this  mode  of  raising  a  revenue  even  for 
ecclesiastical  expenses,  is  to  be  held  radically  vicious,  because  implying  a  tax  upon 
worship,  can  no  longer  be  maintained. 

All  this  is  material  in  relation  to  the  most  important  of  the  questions  disposed  of  by 
the  subsequent  interlocutor  of  Lord  Ivory,  now  under  review,  in  whose  opinion  upon 
them  I  entirely  agree,  viz.  1st.  the  right  of  the  defendera-^in  addition  to  the  purposes 
for  which  it  has  been  decided  that  seat-rents  may  be  exacted  and  levied — to  exact  and 
levy  them  to  liquidate  the  interest  of  the  debt^  which,  after  giving  effect  to  all  well- 
founded  special  objections,  shall  be  instructed  to  have  been  incurred  in  the  erection  of 
new  churches ;  and,  2d.  if  the  right  shall  be  held  to  exist,  then  the  way  in  which  the 
defenders  may  competently  impose  or  raise  the  sum  to  be  on  that  account  recovered  by 
the  exaction  of  seat-rents.     And, 

1st.  As  to  the  right  to  exact  and  levy  seat-rents,  in  respect  of  the  debt  referred  to. 
In  considering  this  branch  of  the  case,  it  may  be  divided  into  two  points ;  the  right  of 
the  defenders  to  any  relief  from  the  debt  incurred  by  them  in  the  erection  of  new  chi;rches, 
— and  then,  if  they  have  such  right  of  relief — the  right  to  operate  it  by  exacting  and 
levying  seatrrents. 

(First.)  It  seems  unnecessary  to  go  into  a  detailed  statement  of  the  law  with  respect 
to  the  building  or  support  of  churches,  or  the  supply  of  church-accommodation  in  parishes 
wholly  landward,  or  partly  landward  and  partly  burghal.  In  these,  by  the  Act  of 
Council  1563,  or  statutes,  and  the  rules  which  have  come  to  be  established  by  practice, 
the  repair  of  the  parish  church  is  a  burden  upon  the  heritors  of  the  parish,  and  so  also 
the  cost  of  rebuilding  it  when  the  church  has  fallen  into  a  state  of  decay  or  disrepair 
sufficient  to  warrant  an  order  upon  the  heritors  to  erect  a  new  one.  But  the  statute  law, 
neither  by  express  provision,  nor  by  the  construction  given  to  it  by  usage,  has  imposed 
upon  the  heritors  an  obligation  to  provide  the  church-accommodation  which  an  increased 
population  may  require,  either  by  enlarging  the  original  church,  or  building  additional 
churches.  The  law  is  settled  the  other  way.  It  is  fixed,  that  in  these  parishes  no  obli- 
gation of  the  kind  lies  upon  any  party.  But  here,  the  debt  stated  by  the  defenders  for 
the  erection  of  churches  was  incurred  exclusively  in  the  building  of  new  or  additional 
churches,  rendered  requisite  or  desirable  by  the  increased  population,  and  altered  circum- 
stances of  the  city,  and  not  in  the  reconstruction  of  a  church  which  can  be  shown  to 
have  been  the  original  parish  church,  and  which,  from  its  dilapidated  state,  it  was  neces- 
sary to  rebuild.  No  case  of  the  latter  description  occurs  in  this  process,  even  assuming 
that  the  claim  of  the  defenders,  in  respect  of  tlie  cost  of  alterations  and  improvements 
upon  the  fabric  and  interior  of  St.  Giles',  were  taken  to  be  still  undetermined.  Now,  I 
am  unable  to  discover  upon  what  authority  it  can  be  maintained,  that  the  Magistrates 
of  the  burgh  were  bound  to  supply  the  additional  church-€Uicommodation  required  by  the 
wants  of  an  increasing  population :  or — granting  it  could  be  made  out  that  they  were 
primarily  liable  in  that  burden — that  they  were  so  liable  without  relief ;  and  if  the 
affirmative  of  the  latter  alternative  cannot  be  successfully  supported,  the  pursuers  can 
have  no  case,  unless,  indeed,  it  could  be  justly  contended,  that  any  relief  to  which  the 
defenders  might  be  entitled  could  not  legally  be  operated  by  the  exaction  of  seat-rents. 
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[1186]  Even  had  the  question  lelated  to  the  expense  of  rebuilding  the  original 
parish  church,  I  could  not  arrive  at  the  conclusion  that  the  burgh  was  both  primarily 
and  ultimately  liable  to  the  burden  of  it.  I  think  that  the  case  of  magistrates  of  burghs 
is  clearly  distinguishable  from  that  of  heritors  in  landward  parishes ;  and  in  the  present 
contest,  a  distinction  has  been  already  sanctioned  by  the  previous  judgment  as  respects 
repairs,  to  the  effect  of  which  I  shall  afterwards  advert.  It  will  be  kept  in  view  that 
here  the  parish  is  purely  burghal ;  but  even  where  the  parish  is  a  mixed  one,  partly 
landward  and  partly  burghal,  there  is  no  decision  which  goes  the  length  to  which  the 
pursuers  would  push  the  obligation  of  the  burgh.  The  case  of  Lanark,  if  it  does  not 
positively  affirm,  certainly  does  not  negative  a  claim  of  relief.  The  claim  is  reserved, 
and  I  apprehend  that  in  principle  the  claim  is  implied  in  the  character  on  which  the 
primary  liability  of  the  burgh  rests.  I  agree  in  the  remark  of  Lord  Fullerton  at  the 
former  advising.  His  Lordship  observes — "  It  is  true  heritors,  in  the  proper  sense  of 
the  term  proprietors  in  their  own  right,  are  bound  to  build  the  parish  church,  and 
though  receiving  allotments  of  the  area,  may  not  be  entitled  to  reimburse  themselves  by 
putting  a  price  upon  those  allotments ;  but  there  the  burden  truly  lies  on  the  property 
— they  holding  the  beneficial  interest  in  the  property  are  not  merely  primarily,  but 
ultimately  and  absolutely  liable.  The  land  is  bound  to  furnish  a  free  church,  and  they 
are  the  proprietors  of  the  land.  But  the  case  of  the  magistrates  of  a  burgh  is  essentially 
different.  In  that  character  they  have  no  beneficial  interest  in  the  property  within  the 
burgh : — thongh  liable  primarily  and  constructively  as  heritors ;  they  are  liable  only  as 
administrators  for,  and  representatives  of  the  property  within  burgh,  which  property  may 
be,  and  generally  is,  in  private  hands.  I  think  no  inference  then  can  be  drawn  from 
the  case  of  landward  heritors  unfavourable  to  the  claim  of  indemnification,  in  some  form 
or  other,  by  the  burgh  against  whom  the  obligation  has  been  directly  enforced,  or  has 
been  voluntarily  undertaken.  In  their  case,  the  essential  requisite,  on  which  the 
absolute  and  ultimate  liability  of  the  landed  proprietor  rests,  is  wanting.  Though 
reputed  to  be  heritors,  they  are  not  proprietors ;  they  are  only  trustees  or  representatives 
of  the  true  proprietors.  As  trustees,  they  have  a  just  claim  to  be  kept  free  from  loss. 
In  that  particular,  then,  the  situation  differs  entirely  from  that  of  landward  heritors. 
There  is  no  ground,  either  in  law  or  in  equity,  for  extending  to  the  former  case  the  rule 
which,  on  principle,  is  exclusively  applicable  to  the  latter." 

No  doubt  it  may  be  that  the  Magistrates,  qua  such,  may  be  proprietors  of  land  or 
other  subjects  within  burgh.  But  the  fact  of  this  being  so  could  afford  no  ground  for 
throwing  the  cost  of  rebuilding  exclusively  upon  that  property.  There  is  no  warrant 
from  authority,  and  no  principle  for  holding  that  that  circumstance  raises  an  exclusive 
and  ultimate  liability  against  the  Magistrates.  The  right  to  relief  being  settled,  it 
might  have  its  weight  in  carrying  the  relief  into  effect.  But  that  would  depend  upon 
the  mode  in  which  it  might  be  decided  that  the  relief  might  competently  be  operated. 
It  cannot  bar  the  right,  as  being  thereby  rendered  inadmissible  in  principle  j  and  the 
first  point  to  be  determined,  in  the  supposed  case  of  a  rebuilding  of  the  parish  church  of 
a  royal  burgh,  would  be,  whether  the  cost  was  not  merely  a  primary  but  an  ultimate 
burden  upon  the  burgh  without  relief.  If  not,  then  all  that  remains  is,  the  mode  of 
assessment  or  taxation  by  which  the  relief  may  be  competently  obtained  in  the  particular 
instance. 

But,  as  before  explained,  the  facts  in  the  present  case  do  not  raise  the  question 
[1187]  of  primary  or  ultimate  liability  against  the  Magistrates  of  the  burgh,  as  admini- 
strators or  trustees,  for  the  expense  of  rebuilding  the  original  parish  church  j  they  only 
raise  that  question  as  regards  the  expense  incurred  in  the  erection  of  additional  churches 
to  supply  the  wants  of  a  growing  population.  To  that  case  the  preceding  considerations 
apply  a  fortiori  against  the  pleas  of  the  pursuers.  There,  authority  is  even  wanting  for 
the  existence  of  any  primary  liability  upon  the  Magistrates ;  but  assuming  that,  in  the 
circumstances,  it  is  the  duty  of  the  Magistrates,  as  administrators  or  trustees — and  as 
such,  guardians  of  the  interests  of  the  population  within  the  bounds  of  the  burgh — to 
see  that,  with  the  increasing  population,  increased  church  accommodation  is  supplied,  it 
seems  to  me  to  be  impossible  upon  any  principle,  either  authoritatively  recognised  or 
indicated  by  decisions  or  usage,  to  hold  that  the  liability  is  one  not  primary  only,  but 
ultimate  without  relief. 

That  there  should  be  no  authority  for  the  plea  of  the  defenders,  is  not,  I  conceive, 
to  be  wondered  at,  for  it  appears  to  me  that  the  nature  of  the  case  is  conclusive  against 
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the  adoption  of  the  rule  which  it  would  enforce  as  law.  How,  it  may  be  asked,  can  it 
be  assumed  that  magistrates  of  royal  burghs  are  to  be  possessed  of  funds  to  be  applied 
to  the  proposed  purpose,  and  the  discharge  of  their  fJleged  obligation  to  supply  such 
additional  church  accommodation  as  the  altered  condition  of  the  buigh  may  render  neceo> 
sary  or  proper  ?  If  the  needful  accommodation  is  to  be  given,  it  in  many  instances  could 
only  be  furnished  by  raising  money  for  the  purpose,  and  not  by  the  application  to  it  of 
any  property  belonging  to  the  burgh.  Of  such  property  there  may  be  none  which,  by 
being  free  from  other  appropriation,  could  be  directly  so  applied,  or  which  could  even  be 
made  a  fund  of  credit  for  procuring  the  sums  requiring  to  be  expended. 

In  cases  of  this  description,  it  seems  impossible  to  suppose  that  an  absolute  obliga- 
tion of  the  kind  in  question,  without  relief,  can  lie  upon  the  magistrates  of  buighs. 
The  law  will  not  impose  such  an  obligation  where  the  party  to  be  responsible  has  not 
the  power  of  performance.  No  doubt,  there  may  be  instances  of  burghs,  the  afiOurs  of 
which  are  in  so  prosperous  a  state  that  the  common  good  could  furnish  the  requisite 
funds.  But  even  there,  as  I  have  before  said,  I  can  find  no  ground  for  the  opinion  that 
the  magiBtrates  are  bound  to  expend  the  common  good,  and  without  relief,  upon  the 
building  of  new  churches,  as  often  as  that  may  be  demanded  by  the  state  of  the  burgh 
population;  and  the  possibility,  or  rather  probability,  of  burghs  being  in  a  state  of 
inability  to  implement  the  obligation,  is  a  pregnant  reason  for  concluding  that,  by  law, 
buighs  generally  are  not  subject  to,  but  free  from  it. 

But  if  it  cannot  be  shown  by  plain  authority  (and  I  have  not  been  able  to  trace  any 
authority  whatever)  that  the  ultimate  liability  contended  for  rests  upon  the  defenders — 
that  at  the  time  the  churches  were  built  by  them,  they  could  by  law  (and  independent 
of  any  special  enactment  in  relation  to  the  particular  occasion)  have  been  compelled  to 
erect  them  in  implement  of  an  existing  legal  obligation — ^it  is  not  to  be  overlooked,  in 
disposing  of  the  question,  that  the  whole  practice  in  the  case  of  the  town  of  Edinburgh 
is  entirely  against  it,  in  reference  as  well  to  the  building  of  churches,  as  to  repairs, 
alterations,  or  improvements,  and  that  all  that  was  done  was  done  openly,  and  was  quite 
notorious. 

Although  under  no  legal  obligation,  statutory  or  otherwise,  it  might  be  very  proper 
that  the  Magistrates,  as  administrators,  should  supply  church  accommoda-  [llSiS]  -tion. 
They  did  so.  But  in  pursuing  that  course,  did  they  acknowledge  an  ultimate  liability 
by  the  buigh,  or  the  burgh's  funds,  for  the  cost  incurred )  Nothing  of  the  kind.  They 
did  what,  in  the  circumstances,  it  was  natural  they  should  do — which,  if  it  could  not 
be  done  by  some  means  or  other,  there  is  no  room  for  supposing  that  the  outlay  would 
have  been  made — which,  when  done,  all  parties  interested  acquiesced  in  at  the  time — 
and  which  is  sanctioned  by  a  consistent  usage  for  a  long  period.  They  took  steps  for 
providing  for  their  relief,  in  so  far  as  the  funds  necessary  were  not  supplied  from  special 
sources  put  within  their  command  for  the  purpose.  It  would  require,  in  my  opinion, 
very  clear  law  indeed,  fixing  both  a  primary  and  ultimate  liability  on  burghs  for  such 
expenditure,  to  support  a  judgment  which,  in  the  face  of  a  usage  of  the  description 
which  has  been  indisputably  proved  to  have  so  long  existed,  (and  which,  I  doubt  not, 
could  also  be  traced  in  other  burghs,)  should  throw  the  burden,  bona  fide  undertaken 
upon  the  faith  of  it,  as  an  absolute  debt  upon  the  burgh. 

But,  further,  it  must  be  recollected  that  the  Court  is  now  in  an  advanced  stage  of 
the  litigation  between  the  parties.  Certain  points  have  been  finally  decided — points, 
as  I  apprehend,  materially  afi'ecting  that  which  is  at  present  under  consideration.  These 
points  I  have  already  particularly  adverted  to.  Now,  upon  principle,  I  do  not  see  how 
any  distinction  can  well  be  taken  between  the  support  of  churches  already  built,  and 
the  original  expense  of  building  them.  If  the  burgh  is  not  under  an  absolute  ultimate 
liability  for  the  cost  of  repairing  or  altering  the  churches  erected — if  that  is  not  a  burden 
upon  the  common  good,  but  one  for  which  the  buigh  is  entitled  to  be  indemnified,  (and 
it  is  the  right  to  indemnification  or  relief,  not  the  mode,  which  I  am  here  dealing  with) 
— ^upon  what  principle  shall  it  be  held  that  an  absolute  ultimate  liability  is  by  law 
imposed  for  the  cost  of  their  original  construction  t  The  latter  ia  as  much  a  part  of  the 
expense  of  the  Ecclesiastical  establishment  of  the  city  as  the  former.  The  outlay  is  made 
to  render  the  Ecclesiastical  establishment  more  adequate  to  its  object  It  is  as  properly 
a  part  of  the  expense  attending  it,  as  the  expense  of  repairs  and  alterations ;  and  if  bona 
fide  made,  and  in  circumstances  not  raising  any  special  objection,  must  apparently  stand 
upon  the  same  footing.     To  me,  the  ground  is  undiscernible  for  soundly  maintaining 
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that  an  ultimate  obligation  shall  lie  upon  the  burgh  to  erect  churches,  and  yet  no  such 
obligation  shall  attach  to  support  them.  Were  the  cases  at  all  distinguishable,  I  should 
say  that  the  distinction  could,  with  much  greater  show  of  reason,  be  taken  the  other 
way.  Having  regard  to  the  probable  condition  of  the  buigh  funds,  this  would  certainly 
be  the  more  reasonable  and  equitable  distinction.  But  it  has  already  been  decided  that 
the  defenders  were  not,  and  in  future  are  not,  bound  to  alter,  repair,  or  support  the 
churches  without  relief  for  the  necessary  outlay — ^a  decision  which,  it  will  be  observed, 
extends  both  to  repairs  and  alterations  upon  the  original  parish  church,  and  upon  new 
churches  subsequently  erected ;  and  it  is  needless  to  remark,  that  the  principle  so  adopted 
must  be  carried  out  through  all  the  branches  of  the  case,  in  which  it  cannot  be  shown 
that  it  may  be  rejected  consistently  with  its  previous  application  to  another. 

It  is  true  that  repairs  are,  geneiaUy  speaking,  an  annual  burden  of  fluctuating  amount, 
and  which,  in  the  ordinary  case,  are  to  be  provided  for  and  liquidated  annually  as  they 
arise,  and  that  there  may  be  alterations  of  a  similar  description ;  while  the  claim  in 
respect  of  the  cost  of  new  churches  is  founded  on  an  old  out-  [1189]  -standing  debt  which 
is  to  form  a  permanent  burden — for  the  relief  cannot  extend  now,  to  replacing  the  sums 
expended  as  principal  sums,  but  only  to  a  periodical  allowance  to  me^^t  the  interest  of 
the  debt.  Now,  assuming  that  the  judgment  already  pronounced  has  not  gone  further 
than  to  sanction  the  right  of  relief  from  the  cost  of  such  alterations  and  repairs,  by  an 
immediate  exaction  and  levy  of  seat-rents  adequate  to  the  discharge  of  the  cost  incurred, 
the  fact  that  the  present  claim  is  for  relief  of  a  past  debt,  by  the  exaction  of  such  rents 
to  meet  the  interest,  would  afford  no  reason  for  an  exception  from  the  principle  which 
has  been  already  given  effect  to.  It  might  admit  an  objection,  that  the  necessary  funds 
should  have  been  raised  at  the  time — that  the  defenders  should  then  have  provided  for 
their  indemnity — and  that  not  having  done  so,  they  cannot  now  demand  it ;  but  it  can 
neither  prove  that  they  were  not  entitied  to  indemnity,  in  respect  that  the  expenditure 
was  made  in  discharge  of  an  ultimate  liability ;  nor  show  that,  in  the  question  of  the 
original  right  to  relief,  there  is  room  for  distinguishing  between  repairs  and  alterations, 
and  the  expenses  of  building,  and  that  the  principle  on  which  the  defenders  have  been 
found  entitled  to  relief  from  the  former,  does  not  apply  to  the  latter.  With  regard, 
again,  to  any  objection  that  the  right  to  indemnity,  although  it  might  have  once  existed, 
has  been  lost  by  a  failure  to  make  it  good  at  the  time,  it  can  have  no  weighty  unless  it 
could  be  made  out  that  the  Magistrates  for  the  time  had  the  power,  and  ought  to  have 
exercised  it,  of  immediately  operating  their  relief,  which  there  is  no  pretence  for  alleging 
— or  that  the  mode  which  they  did  adopt  for  obtaining  their  relief  by  the  levy  of  seat-rents 
was  illegal,  and  cannot  be  continued — a  matter  which  I  shall  immediately  proceed  to 
consider.  But  I  must  observe  in  passing,  that  if  by  the  previous  judgment  it  has  been 
decided  that  the  defenders  are  entitled  to  exact  and  levy  seat-rents  in  relief  of  existing, 
debt^  contracted  by  the  cost  of  repairs  and  alterations  made  upon  the  city  churches, 
(which,  for  the  reasons  already  stated,  I  humbly  conceive  is  its  true  import  and  effect,) 
then  it  seems  to  me  to  be  impossible,  consistently  with  the  principle  so  recognised,  to 
hold  that  an  ultimate  liability  lay  upon  them  in  regard  to  the  erection  of  new  churches, 
excluding  them  from  all  relief  on  account  of  the  sum  that  might  be  so  expended.  If 
entitled  to  relief  from  the  one,  I  think  it  follows  that  they  are  entitled  to  relief  from 
the  other. 

(Second.)  If  I  am  right  in  the  opinion,  that  the  defenders  were  not  bound  to 
build  churches  without  relief  for  the  outlay  which  shall  appear  to  have  been  thereon 
legitimately  made,  and  that  they  have  consequently  a  just  claim  to  be  kept  free  from 
loss,  the  next  point  for  inquiry  is  the  manner  in  which  their  indemnity  is  to  be  pro- 
vided for. 

I  have  before  adverted  to  one  mode  of  relief  by  raising  at  the  time,  and  at  once, 
the  entire  cost  incurred ;  and  in  reference  to  it  I  shall  only  here  remark,  that  if  not 
impracticable,  it  has  at  least  no  expediency  to  recommend  it,  and  that  there  is  no  law 
by  which  it  is  enjoined.  The  not  having'  had  recourse  to  it,  therefore,  cannot  affect  the 
present  claim.  To  resort  to  it  now  is  out  of  the  question.  The  relief,  if  it  is  to  be  given 
at  all,  must  be  limited  to  an  annual  allowance  to  meet  the  interest.  So  far,  I  presume, 
there  can  be  no  difference  of  opinion.    In  what  way,  then,  is  it  to  be  afforded  ? 

The  method  adopted  by  the  Magistrates  was  by  a  levy  of  seat-rents.  They  had 
grants  from  which  to  defray  the  ecclesiastical  expenditure  in  part  But  from  these  souices 
enough  was  not  derived  to  discharge  the  whole.    In  this  predicament^  [1190]  what  was 
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the  thing  most  natuial  and  reasonable  to  be  done  to  operate  the  relief  to  which,  ex 
hypothesis  the  burgh  was  entitled  1  Coold  any  thing  be  more  reasonable  or  proper  tihan 
to  look  to  payments  to  be  made  for  the  use  of  the  churches  by  those  who  got  seats  in 
them ;  that  is,  to  payments  by  those  who  were  able  to  pay?  This,  accordingly,  was  the 
cofirse  which  the  Magistrates  followed.  They  imposed  and  levied  seat-rents  in  order  to 
meet  the  expense  of  the  ecclesiastical  establishment,  including  the  cost — or  rather  the 
annual  interest  of  the  cost — of  erecting  churches,  and  by  that  means  these  expenses,  in 
80  far  as  not  otherwise  provided  for,  have  been  at  least  in  part  discharged — the  annual 
levy  not  being  always  commensurate  to  the  annual  burden. 

Lord  Ivory,  in  the  note  to  the  interlocutor  reclaimed  against,  has  satisfactorily  pointed 
out  the  expediency  and  equity  of  this  method  of  relief.  I  refer  to  the  observations  of 
his  Lordship,  in  which  I  concur. 

It  is  not  necessary  to  solve  the  question — how,  in  all  cases  that  may  occur,  the 
Magistrates  of  a  burgh  are  to  operate  their  relief  for  the  expense  of  building  churches 
which  they  have  either  been  called  upon  to  erect,  or  have  voluntarily  erected )  The 
only  point  here  is,  whether  the  particular  form  of  obtaining  relief  through  the  exaction 
of  seat-rents  is  illegal  1  Now,  it  has  been  finally  decided,  that  that  form  of  relief  is  not 
illegal,  as  regards  that  portion  of  the  ecclesiastical  expenditure  which  consists  of  repairs. 
In  that  decision  the  Court  were  unanimous ;  for  so  far  Lord  Cuninghame  did  not  dissent 
from  the  opinion  of  the  rest  of  the  Judges ;  and  I  humbly  think  that  its  soundness  is 
beyond  all  question.  I  apprehend  that  the  statement  of  Lord  Fullerton  is  in  all  respects 
well  founded.  His  Lordship  observed — that  the  form  of  relief  through  the  exaction  of 
seat-rents  is  "  supported  by  usage,  from  the  earliest  period  to  which  the  records  of  this 
burgh  can  be  traced  back,  is,  I  think,  undeniable ;  and  I  have  little  doubt  that  similar 
usage  can  be  traced  in  other  burghs ;  and  the  cases  alluded  to  of  Dundee  and  of  Greenock, 
at  least  show  that  seats  are  not  eskra  commerciunij  and  that  the  transactions  for  their 
acquisition  are  not  intrinsically  illegal ;  and  that  so  far  from  involving  any  intrinsic 
illegality,  it  is  one  of  the  least  objectionable  and  most  natural  modes  in  which  the 
indemnity  of  the  parties  making  the  outlay  can  be  attained.  From  the  earliest  period, 
it  must  have  become  apparent,  from  the  obvious  consideration  that  possession  of  the 
area  of  the  church  could  not  be  left  indiscriminate.  For  the  purposes  of  order,  it  is 
necessary  that  allotments  should  be  made ;  and  the  most  natuial  course  to  be  pursued, 
in  order  to  effect  the  relief  of  the  burgh,  by  which  the  church  accommodation  was 
primarily  furnished,  was  to  stipulate  some  return  from  those  who  choose  to  take  advantage 
of  those  allotments,  in  the  form  of  an  annual  payment.  Such  a  form  of  indemnity  had 
the  obvious  advantage,  that  it  was  voluntary,  and  free  from  all  the  difficulties  to  which 
a  compulsory  exaction  from  the  inhabitants  within  burgh  might  have  been  exposed. 
Nor  do  I  see  any  reason  why  the  seat-holders  can  complain  of  the  exaction  of  seat-rents 
under  the  qualification  above  alluded  to.  They  receive  the  privilege  of  heritors  in  the 
ordinary  sense  of  the  term,  inasmuch  as  they  get  a  temporary  allotment  of  part  of  the 
area  of  the  church ;  and  in  the  question  of  relief  it  seems  perfectly  reasonable  that  they 
should  perform  the  obligation  of  heritors,  by  contributing  in  the  form  of  a  temporary 
payment  for  such  benefit.  Whether  usage  be  considered,  then,  or  the  merits  of  this 
particular  mode  of  indemnifying  the  burgh  for  the  support  of  its  ecclesiastical  establish- 
ment, the  objections  of  the  pursuers  [1191]  seem  equally  unfounded ;  and  to  the  extent 
of  obtaining  such  indemnity,  therefore,  I  think  the  exaction  of  seat-rents  ia  not  lUegaL" 

But  if  the  defenders  shall  be  found  to  be  entitled  to  relief  from  the  expenditure 
made  in  the  erection  of  churches,  it  implies  that  that  expenditure  (so  far  as  it  shall, 
with  reference  to  special  objections  to  details,  be  sustained  as  a  ground  of  claim)  is  a 
part  of  the  proper  expenses  of  the  city's  Ecclesiastical  Fstablishment,  and  the  judgment 
in  relation  to  that  portion  of  these  expenses  which  consists  of  repairs  and  alterations, 
standing  as  it  does,  is  there  any  ground  for  not  sanctioning  that  form  of  relief  as  lawful 
with  respect  to  the  expenditure  for  the  erection  of  churches,  which  has  thereby  been 
found  lawful  with  reganl  to  repairs  and  alterations?  Can  the  sanction  of  it  be  refused 
consistently  with  the  principle  on  which  it  has  already  to  a  certain  extent  been  adopted? 
I  think  both  these  questions  must  be  answered  in  the  negative ;  and  this  whether  the 
judgment  be  taken  as  having  decided  the  legality  of  the  exaction  and  levy  of  seat-rents 
for  the  relief  of  the  defenders,  both  from  the  cost  of  repairs  and  alterations  from  time 
to  time,  as  they  have  been  or  may  be  made,  and  also  for  their  relief  now  of  any  existing 
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><:  debt  that  in  that  manner  may  have  been  incurred  in  time  past,  or  only  for  relief  of  the 

^  former. 

.:{  It  appears  to  me  that  every  reason  assigned  for  giving  relief  for  the  expense  of 

r-i  repairs  and  alterations  by  the  exaction  and  levy  of  seat-rents,  applies  with  equal  force 

to  the  claim  of  relief  for  the  debt  incurred  in  the  building  of  new  churches;  and  it  is 
s  unnecessary  again  to  resume  them.     I  may  however  remark,  with  regard  to  usage  in 

£  particular,  that  I  cannot  find,  in  the  materials  before  me,  any  ground  for  holding  that 

i:  there  the  similarity  of  the  two  cases  in  any  respect  fails.     I  think  it  clear  that  a  levy  of 

seat-rents  was  made  for  defraying  or  meeting  that  expenditure,  as  well  as  for  repairs  and 
other  purposes.     I  have  no  doubt  about  it,  or  that  it  draws  back  to  a  period  now  remote. 
:  I  conceive  it  to  be  undeniable,  that  it  was  upon  the  faith  of  the  right  to  exact  seat-rents, 

that  the  expense  of  building  churches  was  undertaken,  and  that  it  was  looked  to  as  the 
means  of  securing  the  parties — who  became  creditors  by  making  the  necessary  advances 
— in  their  repayment.  Both  they  and  the  Magistrates  relied  upon  it ;  and  accordingly 
upon  that  right — which  it  is  manifest  the  Magistrates  honestly  believed  they  possessied 
— they  most  certainly  acted,  and  acted  openly  and  undisguisedly,  and  without  the  vestige 
of  objection,  till  1810,  when  an  objection  was  only  suggested,  and  then  withdrawn,  and 
never  again  mooted  till  the  commencement  of  the  present  proceedings,  while  in  inter- 
mediate ones,  if  not  directly  decided  to  exist,  it  was  indirectly  acknowledged.  No 
doubt  the  Magistrates  imagined  that  their  right  to  exact  seat-rents  was  even  of  a  more 
unlimited  kind  than  the  Court  have  by  the  prior  judgment  determined  that  it  is.  It  is 
now  settled  that  seat-rents  cannot  be  levied  for  the  general  purposes  of  the  burgh.  But 
the  restriction  of  right  thus  declared  cannot  in  the  least  degree  lessen  the  weight  of  the 
fact  of  usage,  as  instructed  by  the  evidence,  when  founded  on  in  support  of  the  claim 
for  relief  of  the  debt  arising  from  expenditure  in  the  erection  of  churches  by  the  form 
of  an  exaction  of  seat-rents. 

2.  Assuming,  then,  that  the  burgh  is  entitled  to  relief,  and  that  the  relief  may  com- 
petently be  obtained  through  the  form  of  an  exaction  of  seat-rents,  what  course  is  to  be 
adopted  in  raising  by  that  means  the  sum  necessary  to  a£ford  it  ?  Can  it  only  be  done 
by  keeping  the  debt  contracted  in  the  erection  of  each  parti-  [1192]  -cular  church 
separate  and  distinct,  and  raising  from  the  seat-rents  of  that  church  annual  allowance 
for  meeting  the  interest  of  the  debt ;  or  may  it  be  done  by  massing  the  whole  debt  on 
the  one  hand,  and  all  the  churches  of  the  city  on  the  other,  and  levying  the  sum  required 
in  the  manner  which  has  been  sanctioned  by  the  previous  interlocutor,  as  beneficial  and 
competent  for  procuring  the  sums  necessary  to  defray  the  expenses  "  fairly  and  reason- 
ably incurred  for  maintaining  the  whole  of  the  said  churches  as  parish  churches,  and 
providing  for  the  decent  celebration  of  divine  worship  therein  ? "  If  there  was  difficulty 
in  adopting  this  plan  of  massing  as  a  legal  and  competent  one,  the  difficulty  has  been 
got  over  upon  what  must  be  held  to  be  sufficient  grounds.  The  difficulty,  therefore,  in 
point  of  principle,  has  been  surmounted.  It  no  longer  exists.  The  final  judgment  is, 
that  it  is  legal  and  competent.  But  if,  "giving  due  weight  to  all  the  circumstances  in 
the  peculiar  establishment  of  the  churches  in  Edinburgh,"  this  is  (as  it  has  been  found 
to  be)  the  sound  result,  in  point  of  law,  with  respect  to  that  part  of  the  expenses  of  the 
ecclesiastical  establishment  which  consists  of  repairs,  is  there  any  ground — giving  due 
weight  to  the  circumstances  referred  to — for  finding  that  it  is  not  legal  or  competent  in 
relation  to  the  burgh's  relief  from  a  debt  which,  ex  hypothesiy  is  in  this  stage  of  the  case 
to  be  taken  as  also  forming  a  legitimate  portion  of  the  expenses  of  the  ecclesiastical 
establishment,  for  which  likewise  the  defenders  are  entitled  to  relief. 

Each  church  cannot  be  viewed  as  the  church  of  a  separate  parish.  They  are  to  be 
considered  as  all  churches  of  one  laige  parish  divided  for  convenience  into  districts,  but 
still  forming  portions  of  one  large  parochial  establishment.  This,  as  I  understand,  is 
one  of  the  grounds  on  which  the  previous  interlocutor  rests.  Then  the  practice  is 
another  of  tibe  peculiar  circumstances  to  which  the  interlocutor  refers.  Both,  I  think, 
are  of  as  great  weight  in  the  question  of  relief  from  debt  for  the  building  of  churches, 
as  in  that  of  relief  for  the  expense  of  their  repair  and  maintenance  when  erected.  They 
appear  to  me  conclusive  against  the  separation  proposed  by  the  pursuers,  in  operating 
the  relief  for  debt,  and  the  depriving  the  Magistrates  of  that  discretion  which  it  has 
been  held  to  be  lawful  and  expedient  to  repose  in  them  in  regard  to  repairs.  It  is  plain 
that  the  restriction  to  that  course,  while  it  would  be  opposed  to  the  uniform  practice, 
and  to  the  general  character  of  the  position  of  the  churdies,  as  not  those  of  separate 
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parishes,  but  of  one  large  parochial  establishment^  might  be  most  embarrassing  and 
inconvenient)  and  I  am  not  sensible  that  any  injustice  will  be  done  by  rejecting  it.  It 
might  be  that  to  charge  the  whole  debt  upon  a  new  church  would  be  highly  oppreasiye, 
and,  in  fact,  impossible.  It  has  indeed  happened,  that  the  new  churches  have 
occasionally,  by  their  seat-rents,  more  than  met  the  expenses  incurred  by  them.  But 
there  has  been,  and  must  be,  a  fluctuation  in  the  prosperity  of  particular  churches,  so 
that  an  amount  of  seat-rents  which  might  be  easily  raised  at  one  time,  either  cannot  be 
raised  at  all  at  another,  or  the  attempting  to  do  so  could  only  have  the  certain  effect  of 
making  them  less  productive  than  they  might  be  by  judicious  reductions ;  while,  again, 
without  any  real  prejudice,  the  defalcation  might  be  made  up  by  an  alteration  of  the 
rates  in  other  churches. 

It  has  been  said  that  such  a  mode  of  assessment  is  fraught  with  injustice  as  regards 
the  original  churches  of  the  city,  which  the  Magistrates,  as  administrators  of   the 
ecclesiastical  establishment,  received  without  being  put  to  the  expense  of  building 
them.     But  who  is  it  that  sustains  the  jury,  or  how  can  it  be  qualified,  [1193]  if  the 
whole  city  is  still  to  be  viewed  as  forming  one  parish  I    No  particular  portion  of  the 
community  of  the  burgh  had  a  special  privilege  of  occupying  the  original  churches.     All 
were  equally  entitled ;  and  with  the  increase  of  the  population,  without  the  supply  of 
additional  church  accommodation,   the  members  entitled  must  also  have  increased. 
Additional  church  accommodation,  by  the  erection  of  new  churches,  was  therefore  a 
benefit  to  all  equally,  and  not  to  particular  classes.     It  was  a  proper  and  wise  course 
of  administration  for  the  general  behoof ;  and  although  particular  portions  of  the  city, 
in  the  division  of  it  into  new  districts  or  parishes,  as  they  are  called  (but  not  really 
distinct  parishes,)  may  have  been  assigned  to  the  original  churches,  so  that  to  the  seats 
in  them  the  inhabitants  of  these  districts  have  in  that  way  come  to  have  a  preference ; 
does  that — irrespective  of  any  other  consideration — aflFord  any  reason  why  they  should 
have  the  seats  at  a  lower  rate  than  the  sitters  in  other  churches,  by  exempting  them 
from  all  the  burden  incurred  in  their  erection,  and  throwing  it  entirely  on  the  sitters  in 
these  new  churches — a  high  rate  being  to  be  levied  from  the  latter,  in  order  thereby  to 
give  this  advantage  to  the  former?    On  the  contrary,  I  think  that  this  would  be 
altogether  unreasonable  in  the  circumstances ;  and  that  it  accords  neither  with  justice 
nor  equity,  that  the  sitters  in  the  original  churches  should  be  entitled  to  occupy  the 
seats  without  bearing  any  portion  of  the  burden  of  the  expenditure  incurred  in  the 
erection  of  those  additional  churches,  by  which  the  improved  and  enlarged  accommo- 
dation has  been  obtained;  that  these  last  churches  should  themselves  bear  all  the 
burden ;  and  that  if  it  cannot  be  discharged  by  seat-rents  to  be  exacted  from  them,  it 
must  be  dead  loss,  to  the  prejudice  either  of  the  creditors  who  lent  their  money  upon 
the  faith  of  an  opposite  rule,  or  of  those  against  whom  those  creditors  may,  in  that  case, 
be  entitled  to  proceed. 

Upon  the  whole,  and  without  dwelling  further  upon  this  point,  which,  from  the 
import  of  the  opinions  generally  at  the  previous  advising,  I  am  the  less  inclined  to  do, 
I  shall  only  add,  that  every  consideration  seems  to  me  to  point  to  the  placing  it  in  the 
power  of  the  Magistrates  to  raise  the  required  sum,  on  the  principle  of  massing,  to  be 
carried  into  effect  in  the  way  pointed  out  in  the  former  interlocutor ;  that  is,  by  the 
exaction  or  levy  *'  of  duties  or  rents  for  the  seats  or  pews  in  "  each  ''  church,  to  such  an 
amount  as  may  be  necessary,  along  with  the  duties  or  rents  levied  for  the  seats  in  all 
the  other  churches  of  the  Establishment  in  the  said  city,"  to  raise  the  said  sum  '^  accord- 
ing to  a  just  proportion  of  the  sum  necessary  to  be  levied  from  each  of  the  churches 
respectively,  having  a  due  regard  to  the  nature  and  circumstances  of  each ;  but  so  far 
only  as  "  the  debt  for  which  relief  is  claimed  has  "  not  been  in  whole  or  in  part  other- 
wise provided  for,  and  subject  to  every  exception  or  relevant  objection  which  may  be 
stated  in  regard  to  the  amount  of  expenditure  on  the  seat-rents  exacted,  in  any  account- 
ing which  may  be  necessary."    In  acting  upon  a  power  to  this  effect,  it  must  be  presumed 
that  the  Magistrates  will  be  guided  by  a  sound  discretion ;  for  which,  indeed,  there  is 
the  security,  not  only  of  their  public  character,  but  of  this,  that — as  they  cannot  fail  to 
see — the  prudent  and  impartial  administration  of  their  trust  in  the  exercise  of  the 
discretion  given  to  them,  is  the  best,  and  indeed  only  mode  of  attaining  the  object  for 
which  it  can  be  sought ;  while,  over  all,  there  is  the  control  of  the  Courts  should  these 
safeguards  turn  out  not  to  be  sufficient. 

The  preceding  remarks,  it  will  be  observed,  have  been  specially  directed  to  the 


vm.  Dimlop.    CLAPPBBTON,    &a   V.    MAGISTRATES  OF  EDINBURGH.  923 

[1194]  claim  by  the  defenders  for  the  relief  of  the  debt  arising  from  expenditure  on 
the  erection  of  new  churches.  But  they  also  equally  apply  to  the  claim  of  relief  for 
debt  incurred  by  the  changes  made  upon  the  external  fabric  and  interior  accommodation 
of  St.  Giles',  if  that  claim  shall  not  be  held  to  have  been  already  (apart  from  special 
objections  to  particular  items)  decided  in  favour  of  the  defenders.  That  it  has  been  so, 
would  appear  to  be  the  understanding  of  the  pursuers ;  for,  in  their  revised  case,  they 
do  not  make  any  opposition  to  it  in  point  of  principle.  But  supposing  the  question  to 
be  open,  the  application  to  it  of  the  views  which  have  been  submitted  with  reference 
to  the  claim  on  account  of  debt  for  the  building  of  new  churches,  is  so  obvious,  that  it 
would  be  superfluous  to  occupy  time  by  here  noticing  it  in  detail. 

There,  however,  is  still  one  observation  which  it  may  be  proper  to  make,  in  order 
to  guard  what  has  been  stated  with  respect  to  the  relief  of  the  defenders  being  to  be 
limited  to  the  interest  of  the  sums,  the  claim  for  relief  of  which  may  be  sustained,  and 
to  prevent  any  misconception  upon  the  subject ;  and  it  is  this — That  I  do  not  mean 
that,  in  the  practical  working,  the  amount  is  to  be  rigidly  restricted  each  year  to  the 
precise  interest  (at  the  rate  that  may  ultimately  be  fixed)  of  the  capital  sums ;  for  if 
that  were  done,  and  no  allowance  made  for  shortcomings  in  the  anticipated  produce  of 
the  levy  of  seat-rents,  the  result  would  be,  either  to  add  the  yearly  accruing  deficiency 
to  the  former  capital,  and  so  increase  the  sum  or  debt  for  which  relief  would  thereafter 
be  claimable ;  or  to  throw  the  deficiency  as  a  positive  and  irretrievable  loss  upon  the 
defenders.  Now,  I  think  both  these  results  are  to  be  avoided ;  and  that  in  allowing 
the  defenders  relief  from  the  debt  which  has  arisen  from  expenditure  in  the  erection  of 
new  churches  or  otherwise,  and  limiting  that  relief  to  the  interest  of  the  debt,  which  is 
its  lowest  measure,  provision  must  be  made,  in  the  final  adjustment  of  the  mode  in 
which  it  is  to  be  worked  out,  for  enabling  the  defenders,  one  year  with  another,  to  raise 
a  sum  that  will  cover  the  interest,  and  the  occasional  deficiencies  that  in  particular 
years — and  without  fault  or  negligence  on  their  part,  or  those  acting  for  them — may 
occur,  by  the  produce  of  the  seat-rents,  as  actually  realized,  not  coming  up  to  the  amount 
calculated  upon.  I  only  state  this,  in  order  that  in  framing  any  interlocutor  sustaining 
the  defenders'  claim  of  relief — if  such  interlocutor  shall  be  to  be  pronounced — it  may  be 
in  view,  and  the  matter  kept  open  to  be  dealt  with  by  the  Lord  Ordinary  under  the 
remit  to  him,  who  will  hear  parties  as  to  the  manner  in  which  it  can  be  most  expediently 
and  equitably  settled  for  the  protection  of  the  interests  of  all  parties  concerned. 

These  points  in  the  case  being  disposed  of,  it  is, 

3dly,  Necessary  to  notice  the  objection  taken  to  any  levy  of  seat-rents  on  account  of 
the  debt  incurred  in  building  those  churches  which  were  erected  under  the  statutes,  and 
with  reference  to  the  statutory  obligations  thereby  imposed.  I  agree  with  the  Lord 
Ordinary,  that  this  objection  ought  to  be  repelled.  I  cannot  interpret  the  provisions  of 
the  statutes  in  the  manner  contended  for  by  the  pursuers.  I  think  it  impossible  that 
it  could  be  thereby  meant — where  special  funds  were  not  obtained  for  the  purpose — to 
impose  an  obligation  upon  the  burgh  to  raise  funds  as  it  best  could  in  order  to  defray 
the  expense  of  building.  I  see  no  provision  expressly  to  that  etfect,  and  none  which 
can  be  justly  so  construed.  Seat-rents  were  then  notoriously  exacted,  and  had  been 
exacted  during  a  long  period,  for  defraying  the  expense  of  the  ecclesiastical  establish- 
ment of  the  city :  [1195]  That  they  were  looked  to  as  the  means  of  enabling  the  MagiB- 
trates  to  meet  the  cost  to  be  incurred,  I  cannot  doubt.  The  fact  is  undeniable,  and  I 
cannot  read  the  provisions  of  the  statute  as  having  been  made  without  reference  to  that 
mode  of  raising  the  requisite  funds.  The  Magistrates  were  to  build  the  churches. 
Certainly  it  is  so  provided.  But  I  see  no  reason  for  supposing  that  the  obligation  would 
have  been  undertaken,  had  they  not  relied  on  the  seat-rents  as  a  source  of  credit  for 
obtaining  the  funds,  or  that)  in  imposing  the  obligation,  there  was  the  remotest  inten- 
tion to  exclude  its  being  resorted  to.  The  Magistrates  had  no  funds  to  apply  to  the 
purpose.  I  am  not  alluding  to  any  special  fund  designated  to  that  end,  but  to  the  funds 
of  tiie  burgh  generally ;  and  there  being  no  other  fund,  I  cannot  imagine  that  they  were 
to  be  deprived  of  the  seat-rents,  without  which  an  obligation  would  have  been  laid  upon 
them,  which  it  would  really  have  been  impossible  for  them  directly  to  perform. 

4th,  But  a  further  objection  is  stated  to  the  amount  of  the  debt  incurred  by  the 
erection  of  new  churches,  charged  by  the  defenders  against  the  seat-rents,  as  forming  a 
part  of  the  proper  expense  of  &e  ecclesiastical  establishment,  founded  on  the  allegation 
that  the  expenditure  has  been  extravagant,  the  style  of  architecture  employed,  and 
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aocommodation  famished,  having  been  greatly  too  costly;  and,  however  desirable  or 
well  calculated  for  the  decoration  and  ornament  of  the  city,  altogether  unnecessary  for 
suitably  supplying  the  religious  wants  of  the  people. 

As  it  appears  to  me  (as  it  did  to  the  Lord  Ordinary,  Lord  Ivory)  that  there  is  a  satis- 
factory answer  to  the  objection  of  a  general  description,  the  going  into  the  details  of  the 
expenditure  will  be  unnecessary  in  dealing  with  it.  The  answer  is  set  forth,  in  a  form 
so  full  and  clear  in  the  findings  of  the  interlocutor  reclaimed  against,  as  to  render 
additional  explanation  unnecessary.  The  interlocutor  ''Finds,  in  reference  to  the 
question,  what  is  to  be  considered  a  fair  and  reasonable  cost  for  the  erection  of  such 
diurches )  that  a  due  regard  must  be  had,  not  merely  to  what  is  absolutely,  and  in  the 
narrowest  sense,  sufficient  to  give  accommodation  to  the  sitters,  but  also  to  what  is 
fitting  and  decent,  in  point  of  external  appearance  and  ornament,  looking  to  the  character 
of  the  community,  the  station  which  the  city  holds  as  the  metropolis  of  the  country,  the 
general  harmony  that  ought  to  prevail  among  its  public  buildings,  and  the  propriety  of 
even  avoiding  a  mean  and  sordid  style,  in  the  view  of  securing  a  certain  adaptation  to 
the  solemn  and  all-important  uses  to  which  the  particular  description  of  building  is  to 
be  applied,  so  as  the  same  may  not  be  unworthy  of  its  object  as  a  place  of  public 
worship ;  finds  that,  estimated  by  this  standard,  whatever  objection  may  be  thought  to 
lie  in  the  abstract  to  the  amount  of  expenditure  incurred  upon  certain  of  the  city 
churches  more  immediately  here  in  question,  and  without  prejudice  to  any  objection  on 
that  head,  which  may  be  prospectively  urged  against  a  repetition  of  the  same  expendi- 
ture in  the  erection  of  futare  churches,  should  such  become  necessary,  yet^  viewing  the 
matter  retrospectively,  and  having  regard  to  the  important  facts,  that  the  past  expendi- 
ture was  incurred  in  good  faith,  that  no  challenge  or  objection  was  made  at  the  time, 
and  that  the  predecessors  of  the  defenders  were  moreover  led,  by  immemorial  and 
universal  past  usage,  to  rely  on  their  being  allowed  to  levy  a  conformable  amount  of 
seat-rents — there  has  been  no  such  abuse  or  excess  in  the  expenditure  so  made,  and 
now  claimed  by  the  defenders,  as  to  demand  or  to  warrant  the  throwing  over  the 
[1196]  burden  upon  the  common  good — if,  indeed,  it  be  not  questionable  how  far,  in 
consistency  with  the  principles  which  have  been  recently  held  to  rule  in  other  public 
trusts,  the  common  good,  as  the  property  of  a  substantially  distinct  and  separate  trusty 
could,  to  any  extent,  legally  be  made  liable." 

Neither  in  the  revised  case  for  the  pursuers,  nor  in  what  was  submitted  at  the  hear- 
ing before  the  whole  Court,  does  it  occur  to  me  that  any  thing  has  been  suggested  to 
throw  serious  doubt  upon  the  justice  of  these  findings.  Although,  assuming  the  result 
arrived  at  by  the  Lord  Ordinary  to  be  adopted  by  the  Court,  it  may  not  be  necessary,  in 
adjusting  the  terms  of  the  final  judgment,  to  insert  in  it  these  findings  ad  longum;  it 
cannoti  it  is  supposed,  be  seriously  contended,  that  any  of  the  grounds  on  which  his 
Lordship  has  rested  in  coming  to  that  result,  are  not  such  as  can  legitimately  be  allowed 
to  influence  the  point  at  issue.  The  most  that  can  be  said  is,  that  greater  weight  than 
they  are  entitled  to  has  been  given  to  them,  and  thus  a  larger  charge  has  been  sustained 
than  they  are  adequate  to  support  I  cannot,  with  deference,  concur  in  that  view. 
When  you  look  to  the  position  of  the  Magistrates  as  administrators  in  this  matter  of 
the  interests  of  such  a  community  as  that  of  the  city  of  Edinburgh — to  the  kind  of 
edifice  which  they  might  reasonably  consider  proper  and  fitting  for  the  purpose,  in  the 
localities  in  which  the  churches  were  to  be  placed,  whether  with  reference  to  the 
character  and  appearance  of  the  town  in  these  districts,  and  the  structures  around  them, 
or  the  respect  due  to  religion  itself,  which  could  not  be  observed  if  the  style  of  archi- 
tecture employed  was  mean  and  unomamenta],  and  unsuitable  to  public  buildings  of 
that  description  in  the  situations  selected  for  their  construction — to  the  purely  retro- 
spective nature  of  the  challenge  of  the  outlay — and  to  the  perfect  good  faith  in  which 
it  was  made,  there  being  no  conceivable  undue  motive  by  which  the  conduct  of  the 
Magistrates  could  be  prompted — and  to  the  equally  good  faith  in  which  full  reliance 
was  put  on  the  right  to  exact  and  levy  seatrrents,  to  indemnify  the  burgh,  and  secure 
the  repayment  of  the  creditors  from  whom  the  necessary  funds  were  borrowed — to  the 
way  in  which  the  right  to  exact  and  levy  seat-rents  had  been  exercised  without  objec- 
tion, in  relation  to  every  branch  of  ecclesiastical  expenditure,  and  even  allowed  to  be 
carried  still  further — to  the  open  and  undisguised  manner  in  which  every  thing  was 
carried  on,  and  apparently  (and  as  the  Magistrates  were  entitled  to  conclude)  with  the 
general  approbation  of  the  community,  and  certainly  without  any  thing  like  a  dissent 
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from  the  coarse  which,  in  the  exercise  of  their  functions  as  administrators  or  tnistees, 
they  had  deemed  it  expedient  to  pursue ;  I  think  that  the  greatest  indulgence  ought  to 
he  shown  in  dealing  with  the  expenditure  made,  and  that — unless  something  very  gross 
could  he  proved  to  have  taken  place — something  not  merely  of  decoration  and  ornament, 
which,  it  may  now  be  considered,  it  would  have  been  desirable  to  have  spared,  but 
something  not  truly  ecclesiastical — not  referable  to  any  thing  which,  in  the  circum- 
stances, can  fairly  bo  connected  with  that  object — no  deduction  ought  to  be  made  from 
the  claim  of  the  defenders  as  stated.  Now,  I  do  not  see  that  there  is  any  thing  of  the 
character  alluded  to  in  the  expenditure  in  question.  It  may  have  been,  and  no  doubt 
was  larger  than,  taking  a  review  of  it  now,  can  be  approved  of.  But  every  one  at  all 
conversant  with  such  undertakings,  knows  how  much  their  cost  frequently  outgrows  the 
original  intention,  and  the  large  sums  which  in  their  progress  are  expended,  for  reasons, 
at  the  time,  apparently  altogether  satisfactory,  or  even  [1197]  irresistible,  which,  when 
examined  retrospectively,  may  have  a  different  aspect.  This  will  account  for  a  con- 
siderable part  of  the  sums  objected  to ;  and  both  for  it  and  the  remainder,  it  seems  to 
me  that  there  is  abundant  justification  in  the  circumstances  of  the  case.  I  confess  it 
would  be  with  great  reluctance  that  I  felt  myself  compelled  to  withhold  indemnifica- 
tion for  any  portion  of  a  debt,  incurred  throughout  with  the  most  praiseworthy  intention, 
and  which  could  only  be  done,  to  the  loss  apparently  of  those,  from  whom  the  funds 
were  honourably  borrowed,  in  the  confidence  that  they  would  form  a  good  debt  against 
that  source  of  revenue  on  which  it  is  proposed  to  be  charged  ;  and  it  is  therefore  satis- 
factory to  me  to  find,  that  all  the  consideration  I  have  bestowed  on  the  case,  has  only 
confirmed  me  in  the  concurrence  which,  from  the  first  perusal  of  the  papers,  I  was 
prepared  to  give  to  the  opinion  entertained  by  the  Lord  Ordinary. 

6th,  The  charge  made  by  the  defenders,  in  the  shape  of  ground-rent  or  feu-duty  for 
the  sites  furnished  for  churches  out  of  the  city  estate,  I  am  inclined  to  disallow.  It  is 
evident^  that  originally  it  was  not  meant  that  a  feu-duty  should  be  demanded.  And 
although  the  whole  produce  of  the  seat-rents  was  then  thrown  into  the  general  accounts 
of  the  city,  and  disposed  of  as  a  part  of  the  ordinary  revenue,  so  that  if  there  was  no 
surplus  over  burdens,  there  was  nothing  out  of  which  a  feu-duty  could  be  paid,  and  if 
there  was  a  surplus,  then  it  fell  into  the  funds  of  the  burgh ;  which  may  admit  of  the 
observation,  that  the  not  stipulating  for  a  feu-daty,  in  such  circumstances,  may  be 
explained,  without  supposing  that,  in  other  circumstuices,  the  sites  would  have  been 
supplied  free  of  such  charge ;  still,  even  as  the  case  has  come  to  stand  by  the  right  of 
the  burgh  to  apply  the  seat-rents  to  ordinary  corporation  purposes  being  negatived,  and 
their  appropriation  restricted  to  ecclesiastical  expenditure,  I  apprehend  that  it  might 
reasonably  be  expected,  in  the  situation  in  which  the  Magistrates  stood  as  administrators 
or  trustees  of  the  corporation,  and  its  interests  generally,  and  also  of  the  ecclesiastical 
establishment  within  its  bounds,  that  when  additional  churches  were  necessary  to  be 
erected,  the  ground  required  for  the  site,  when  it  belonged  to  the  burgh,  would  be  given 
without  the  exaction  of  any  feu-duty;  and  I  am  of  opinion,  that  assuming  that  the 
defenders  are  to  be  indemnified  in  the  manner  which  has  been  pointed  out,  for  the  out- 
lay in  the  construction  of  the  churches — (the  objections  to  the  details  of  the  expenditure 
being  repelled) — the  sites  ought  to  be  held  as  having  been  given  free  from  any  charge 
for  feu-duty,  and  that  in  so  disposing  of  these  branches  of  the  case,  ample  justice  will 
be  done  to  the  city  and  its  creditors. 

6th,  I  agree  with  the  Lord  Ordinary,  "  that  it  is  not  competent  for  the  defenders  to 
charge  as  expenditure  to  be  defrayed  by  the  ecclesiastical  establishment,  the  sum  of 
L.5()00  connected  with  John  Knox's  Church,  in  which  they  were  subjected  in  damages 
for  failure  in  implementing  their  own  proper  obligations,  without  any  benefit  whatever 
to  the  ecclesiastical  establishment." 

7th,  Another  point  which  has  been  raised,  and  which  it  may  be  proper  now  to  dis- 
pose of,  is  the  date  to  which  the  accounting  to  be  gone  into  is  to  draw  back.  For  the 
reasons  stated  in  the  revised  case  for  the  defenders,  my  present  view  is,  that  it  should 
commence  from  the  5th  of  June  1811,  the  date  at  which  the  defenders'  account  of  charge 
and  discharge  begins.  The  pursuers  contend  that  it  should  be  taken  for  forty  years 
preceding  the  date  of  the  action.  But  it  does  not  occur  to  me  how  the  pursuers  can  be 
entitled  to  plead  that  that  term  is  the  one  which  ought  to  be  assigned  for  the  accounting ; 
that  it  shoidd  go  back  for  forty  years  [1198]  and  tibere  stop,  and  not  be  carried  into  a 
more  remote  period.    Were  the  defenders  to  insist  that  an  accounting  beyond  the  pre- 
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seriptiye  period  could  not  be  forced  npon  them,  it  would  be  a  different  thing.  Main- 
tained by  them,  the  limitation  might  have  good  ground  to  rest  upon.  But  when  they, 
on  the  contrary,  say,  that  if  the  reasons  giyen  by  them  for  stopping  at  June  1811  are 
not  held  to  be  sufficient,  the  accounting  ought  to  embrace  a  larger  space  than  forty 
years,  and  only  stop  where  the  materials  for  it  cease  to  be  extant,  and  that  they  are 
ready  so  to  account,  there  seems  to  me  no  ground  for  fixing  upon  forty  years  any  more 
than  any  other  term  within  which  to  confine  it.  But  while,  as  now  advised,  I  think 
that,  in  the  circumstances,  the  accounting  ought  to  commence  at  June  1811,  I  would  be 
perfectly  disposed — should  that  be  considered  an  advisable  course — to  waive  the  decision 
of  the  point  Jioc  statu,  and  remit  it  to  the  Lord  Ordinary  with  the  others  still  remaining 
for  determination. 

Upon  some  of  the  points  just  alluded  to,  the  Lord  Ordinary  has  pronounced  findings 
in  the  concluding  portion  of  his  interlocutor,  but  it  seemed  to  be  agreed  at  consultation, 
that  these  points,  as  well  as  others  not  dealt  with  by  the  interlocutor,  should  be  reserved 
and  left  for  further  hearing ;  and  although  it  might  not  be  out  of  place  to  advert  to 
them  more  particularly  at  present^  I  abstain  from  doing  so,  because  this  opinion  has 
already  extended  to  what  may  probably  be  considered  too  great  a  length,  and  because 
the  judgment  upon  the  points  which  are  now  to  be  disposed  of,  may  either  diminish  the 
importance  of  the  rest,  or  almost  wholly  supersede  the  necessity  of  entering  upon  them. 

Lord  Prbsident. — I  concur  in  the  opinion  of  Lord  Wood,  with  this  qualification, 
that  in  regard  to  the  new  churches  that  have  been  erected  within  the  city  of  Edinburgh, 
and  for  the  liquidation  of  the  costs  of  which  the  interlocutor  of  the  Lord  Ordinary 
finds  that  seat-rents  may  legally  be  levied  and  applied,  I  entertain  some  doubts  whether, 
as  to  some  of  these  churches,  a  larger  expenditure  has  not  been  incurred  with  respect  to 
ornament  and  decoration  than  was  neceasary.  I  am  far  from  holding,  that,  on  the  one 
hand,  it  was  the  duty  of  the  defenders  to  erect  for  the  purposes  of  divine  worship,  only 
the  plainest  and  cheapest  edifices  that  could  be  built ;  but)  at  the  same  time,  I  think 
that  it  was  not  warrantable  to  incur  any  expenditure  in  the  construction  of  new  churches 
for  the  embellishment  of  the  city  itself.  I  should  therefore  be  disposed,  ander  the 
remit  to  the  Lord  Ordinary,  to  authorise  an  investigation  still  to  be  made  in  regard  to 
any  allegation  of  undue  or  excessive  expenditure  in  regard  to  any  of  the  recently  erected 
city  churches. 

Lord  Maokenzib. — I  concur  in  the  opinion  of  Lord  Wood. 

Lord  Fiillbrton. — I  concur  in  the  opinion  of  Lord  Wood. 

Lord  Robbrtson. — I  concur  in  the  opinion  of  Lord  Wood. 

Lord  Jbffrbt. — I  concur  fully  in  the  opinion  of  Lord  Wood  upon  the  whole  of  the 
seven  points  as  to  which  he  has  come  to  a  conclusive  judgment ;  but  not  being  quite 
satisfied  as  to  the  propriety  of  limiting  the  accounting  to  the  period  subsequent  to  June 
1811,  I  incline  rather  to  his  alternative  suggestion,  of  remitting  this  point  for  further 
consideration  to  the  Lord  Ordinary,  along  with  the  others  which  still  remain  for 
determination. 

Lord  Gxtninqhamb. — I  concur  in  the  opinion  of  Lord  Wood,  subject  to  the  sugges- 
tion by  Lord  Jeffrey,  in  which  I  coincide. 

Lord  Murray. — I  concur  in  the  opinion  of  Lord  Wood,  agreeing  with  Lord  Jefirey, 
that  the  qaestion,  whether  the  accounting  shoald  be  limited  to  the  period  [1199]  subse 
quent  to  June  1811,  should  be  remitted  for  further  consideration  to  the  Lord  Ordinary. 

Lord  Ivory. — I  remain  generally  of  the  opinion  expressed  by  me  as  Lord  Ordinary ; 
and  am  confirmed  in  it  by  the  very  full  illustration  which  it  has  received  in  the  subse- 
quent opinion  of  my  brother  Lord  Wood.  I  am  not  adverse,  however,  to  a  recal  in  hoc 
stcUu  of  the  three  last  findings  of  the  interlocutor ;  for  it  might  be  premature  in  this 
stage,  before  a  final  state  of  accounts  has  been  lodged — and  productive,  perhaps,  of  some 
practical  inconvenience  in  the  ultimate  extrication  of  a  proper  judgment — to  decide 
absolutely,  either  as  to  the  rate  of  interest,  the  mode  of  squaring  accounts  from  year  to 
year,  or  the  date  to  which  the  accounting  between  the  parties  ought  to  be  carried  back. 
I  am  still  for  sustaining,  as  a  reasonable  item  on  the  expenditure  side  of  the  account,  a 
just  and  proper  allowance  (whatever  that  may  be)  in  the  shape  of  ground-rent  or  feu- 
duty,  for  sites  furnished  out  of  the  city  estate.  For  if  an  accounting  so  unlooked-for  as 
the  present,  and  to  be  carried  back  for  such  a  length  of  time,  is  to  be  insisted  in  against 
the  city,  I  can  see  no  reason  for  excluding  the  city  from  still  stating,  as  one  of  the 
charges  in  their  favour,  what  their  administrators  would  probably  have  stated  (and 
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unqnestionablj  would  haye  been  entitled  to  state)  as  such  at  the  time,  if  made  aware 
that  matters  were  to  be  dealt  with  on  so  very  strict  and  rigorous  a  footing  as  that  of 
debtor  and  creditor.  Debitor  non  prestemitur  donare  ;  and  the  accounts,  if  to  be  opened 
up  so  as  to  have  a  retrospect  at  all,  ought  to  be  opened  up  in  ioto,  and  on  both  sides. 
This,  however,  is  an  item  of  but  very  small  moment. 

Of  this  date  the  case  was  finally  advised : 

Lord  Medwtn. — I  have  not  hitherto  given  any  detailed  opinion  in  this  new  and 
important  case,  and  I  have  no  intention  of  troubling  the  Court  with  giving  one  at  this 
stage  of  the  process,  which  would  be  quite  unnecessary,  when  Lord  Wood  has  prepared 
one  so  full,  and  so  much  in  accordance  with  my  views  of  the  case.  There  is,  however, 
one  point  on  which  I  beg  to  express,  but  most  respectfully,  my  dissent  to  an  opinion 
which  has  been  given ;  I  mean,  as  to  any  supposed  excessive  expenditure  upon  the  three 
last  built  churches,  with  a  view  to  the  embellishment  of  the  city,  a  view  perhaps  favoured 
by  the  Lord  Ordinary,  although  he  has  not  drawn  the  same  conclusion  from  it.  I  can- 
not view  the  erection  of  a  splendid  place  of  worship  in  any  other  light  than  that  it  is 
for  the  credit  of  the  religion  of  those  who  erect  and  worship  in  it,  and  the  more  costly 
and  elegant,  and  unlike  an  ordinary  dwelling,  it  more  strongly  marks  the  respect  of  the 
people  for  the  Divine  Being  to  whose  worship  it  is  dedicated.  It  is  one  of  the  deepest 
and  most  universal  feelings  of  the  human  heart,  strengthened  by  civilisation,  and 
matured  in  the  progress  and  improvement  of  the  fine  arts.  Not  to  notice  the  temple  of 
the  Jews,  to  this  feeling  we  owe  the  magnificent  remains  of  the  temples  of  Egypt,  and 
Syria,  and  Italy,  the  extraordinary  structures  in  South  America,  the  pagodas  of  India 
and  China,  the  splendid  cathedral,  and  beautiful  village-church  of  every  country  in 
Christendom,  except  our  own.  Even  republican  and  Calvinistic  Holland  has  preserved 
her  great  churches,  with  their  painted-glass  windows,  and  splendid  organs.  All  these 
were  for  the  honour  of  the  religion  of  the  country.  And  I  think  that  a  handsome 
church,  with  its  spire,  or  its  tower,  and  its  pinnacles  [1200]  in  the  loneliest  valley, 
indicates  the  country  in  which  it  is  erected  as  a  Christian  country,  and  shows  respect, 
and  does  honour  to  the  church  of  the  land,  independent,  altogether,  of  the  ornament  it 
may  afford  as  an  object  of  taste  to  the  neighbourhood.  It  was  long  the  reproach  of  our 
country,  that  the  havoc  made  of  our  ecclesiastical  buildings  by  the  violence  of  our 
reformers,  was  repaired  with  so  niggardly  a  band  by  those  on  whom  the  burden  was 
laid,  a  few  years  after  the  Reformation,  so  that  often  bare  shelter  from  the  weather  was 
thought  sufficient  for  the  house  of  prayer,  and  the  meanest  accommodation  for  the 
worshippers  all  that  was  provided.  I  rejoice  to  think  that  a  better  feeling  has  arisen, 
and  this  will  generate  better  taste  in  such  buildings.  With  regard  to  the  churches  at 
present  in  question,  I  am  not  inclined  to  find  fault  with  the  amount  of  the  cost,  though 
I  may  regret  that  it  has  not,  in  all  of  them,  been  more  tastefully  expended  for  the  credit 
of  the  established  church  of  the  land.  But  when  it  was  bona  fide  expended  from  the 
funds  of  the  city — what  at  least  was  then  supposed  to  be  so— producing  a  large  accumu- 
lation of  debt,  the  interest  of  which  was  to  be  met  by  the  seat-rents,  and  there  is  no 
allegation  that  the  expenditure  is  not  duly  vouched,  I  cannot  say  I  think  there  should 
be  any  deduction  from  the  sum  the  Magistrates  claim  on  account  of  this  expenditure. 
It  cannot  be  doubted  that  while  the  Magistrates  would  desire  to  erect  a  proper  building 
in  the  locality,  they  would  not  wish  to  make  any  lavish  expenditure  on  it  They  may 
have  had  a  view  to  the  embellishment  of  the  city  also,  and  such  a  locality  may  call  for 
such  embellishment ;  but  still  I  hold  it  is  mainly  for  the  credit  of  religion,  and  to  show 
respect  to  the  established  church  of  the  country.  And,  although  I  have  no  intention 
of  making  myself  a  witness  in  the  case,  I  know  well  that  there  was  a  most  elegant 
design  given  in  for  St.  George's  church,  suited  to,  and  in  accordance  with  the  design  of 
the  rest  of  Charlotte  Square,  with  a  handsome  front,  a  highly  ornamented  dome,  and 
two  smaller  ones  at  the  front  comers,  something  after  the  design  of  St.  Peter's  at  Rome ; 
but  it  was  thought  too  expensive,  and  the  present  much  plainer  building  was  adopted 
in  its  stead.  But  I  require  no  such  recollection  to  satisfy  me,  that,  in  the  circumstances, 
the  expenditure  was  bona  fide,  and  as  such,  ought,  under  such  an  unlooked-for  accounting 
as  the  .present^  to  be  sustained. 

I  may  just  add,  that  I  entirely  concur  in  the  views  of  the  Lord  Ordinary  as  to  the 
Magistrates  being  entitled  to  charge  a  feu-duty  for  the  ground  on  which  these  new 
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chnicheB  are  built ;  not^  to  be  sue,  the  sums  they  now  claim,  bnt  such  Bums  as  they 
would  have  got  at  the  time  if  they  had  feued  the  ground  for  ordinary  buildinga^  and, 
notwithstanding  the  obseryations  in  the  opinion  of  Lord  Wood,  I  cannot  see  that  to 
refuse  a  set-o£f  by  feu-duties,  "  ample  justice  will  be  done  to  the  city  and  its  creditors." 
It  is  thought  not  unreasonable  that  even  if  they  had  understood  at  the  time  that  seat- 
rents  were  not  to  be  applied  to  corporation  purposes,  the  Magistrates,  as  administrators 
of  the  interests  of  the  city  generally,  as  well  as  of  its  ecclesiastical  establishment,  would 
haye  given  the  groand  for  erecting  the  churches,  free  of  any  feu-duty.  This  may  be  so, 
but  at  least  it  would  have  been  liberality  on  their  part,  an  act  of  generosity  which  they 
were  not  bound  to  do.  Now,  when  we  lay  down  this  as  a  rule,  that  seat-renta  are  not 
corporation  property,  and  deprive  them  of  a  fund  they  clearly  thought  themselves 
entitled  to,  at  the  time  of  building  these  churches,  are  we  entitled  to  impose  upon  them 
an  obligation  of  liberality,  and  exact  from  them  an  act  of  generosity  when  so  strict  an 
accounting  is  made  with  themi  We  enable  the  pursuers  to  enter  into  a  debtor 
[1201]  and  creditor  account  with  them,  making  them  debit  themselves  with  every  item 
of  seat-rents  received,  and  to  be  discharged  only  by  the  expenditure  on  these  churches 
as  vouched,  and  how  in  such  an  accounting  feu-duty  should  not  be  allowed,  I  really  am 
unable  to  see.  It  may  not  be  a  large  sum ;  but  still,  whatever  it  may  amount  to,  it  is 
corporation  property  given  away  for  this  purpose.  I  think  it  would  have  been  at  the 
time  set  off  against  the  seat-rents,  if  these  were  to  be  accounted  for  as  we  have  now 
found  ought  to  be  done,  in  the  due  administration  of  the  property  of  the  burgh ;  and 
therefore,  under  such  circumstances,  there  was  no  occasion,  and  no  propriety  which  I 
can  see,  to  give  away  the  corporation  property  gratuitously ;  nor  are  we  entitled  to  exact 
this  as  a  duty  from  the  Magistrates. 

Lord  Moncreiff. — I  adhere  to  the  opinion  which  I  delivered  formerly.  I  dissent 
from  the  opioion  of  Lord  Wood,  and  think  it  is  very  much  against  the  spirit  of  the 
former  judgment. 

Lord  Cookburn. — I  remain  of  my  former  opinion,  which  has  been  still  further  con- 
firmed. I  agree  most  cordially  with  Lord  Medwyn  in  repudiating  the  notion,  that  the 
Magistrates  are  to  be  entitled  to  the  expense  of  no  more  than  the  erection  of  mere  barns, 
unfitted  in  their  architectural  character  to  be  churches  of  a  metropolis. 

Lord  Monorbiff. — I  disclaim  that  notion  too.  It  was  never  contended  that  the 
buildings  ought  to  have  been  of  a  mean  order. 

Lord  Justiob-Clbrk. — I  remain  of  my  former  opinion,  which  has  been  still  further 
confirmed. 

The  Court  then  pronounced  this  interlocutor, — ^Find,  that  the  defenders  are  not 
entitled,  in  their  accounts,  to  make  any  charge  of  ground-rent  or  feu-duty  for  the  sites 
on  which  any  churches  have  been  built ;  recal,  Jiac  statu^  the  three  last  findings  in  the 
interlocutor  complained  of,  and  with  these  variations  adhere  quoad  ultra;  refuse  the 
prayer  of  the  reclaiming  note,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly. 


No.  142.  Vm.  Dunlop  1201.     17  July  1846.     Ist  Div.— Lord  Robertson. 

Walter  Malcom,  Claimant. — Rviherfurd — T.  Mackenzie, 

Northern  Eeversion  Company,  Objectors. — Penney. 

Records — InhibUion — Error  in  recording. — Letters  of  inhibition  were  raised  against  a 
party,  on  the  dependence  of  an  action  for  L.  1271  j  the  letters  were  duly  published, 
and  given  in  to  be  recorded,  but  a  blunder  was  committed  in  the  recording,  by 
changing  the  sum  mentioned  in  the  letters  from  L.1271  to  L.1221, — Held  that  this 
inhibition  was  not  duly  recorded,  and  was  therefore  ineflfectual,  although,  in  a  sub- 
sequent part  of  the  record,  the  true  sum  was  mentioned. 

» 

The  question  in  this  case  was,  whether  an  inhibition  raised  by  the  late  James 
Thomson,  W.S.,  against  Major  Anstruther  of  Caiplie  and  Third-  [12Q2]  -part,  was 
inefifectual,  in  consequence  of  a  discrepancy  between  the  letters  of  inhibition  and  the 
record. 

Li  March  1830,  the  late  James  Thomson  raised  a  summons  before  the  Court  of 
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Session  against  Major  Anstruther,  concluding  for  payment  of  L.1271;  IQs.  7d.  On 
the  dependence  of  this  action,  Thomson  raised  letters  of  inhibition,  which  were  duly 
executed,  and  were  thereafter  given  in  to  the  general  register  of  inhibitions,  to  be 
recorded.  In  June  1830,  Thomson  obtained  decree  for  the  full  sum  of  L»1271, 19s.  7d. 
The  decree,  debt,  and  inhibition,  ultimately  were  assigned  to  Walter  Malcom,  writer 
in  Edinburgh. 

In  the  ranking  and  sale  of  Caiplie  and  Thirdpart,  estates  belonging  to  Major 
Anstruther,  Mr.  Malcom  claimed  to  be  ranked  preferably  to  debts  contracted  by  the 
Major  subsequently  to  the  inhibition.  The  common  agent  ranked  him  accordingly ; 
whereupon  the  Northern  Eeversion  Company,  who  were  subsequent  creditors,  challenged 
the  preference  so  given  upon  various  grounds,  but  chiefly  on  account  of  the  alleged 
inefficacy  of  the  inhibition,  in  consequence  of  its  being  incorrectly  recorded : — 

The  inhibition,  as  recorded,  ran  in  its  more  material  parts  as  follows : — "  Whereas 
it  ia  humbly  meant  and  shown  to  us  by  our  lovite,  James  Thomson,  writer  to  our  Signet, 
that  he  has  raised  and  intented  action  before  the  Lords  of  our  Council  and  Session  at 
his- instance  against  Captain  Robert  Anstruther  of  Thirdpart,  concluding  that  the  said 
Captain  Robert  Anstruther  ought  and  should  be  decerned  and  ordained,  by  decreet 
of  our  said  Lords,  to  make  payment  to  the  complainer  of  the  sum  of  L.1221, 
19s.  7d.  sterling,  being  the  balance  due  to  the  complainer  by  the  said  Captain  Robert 
Anstruther,  on  account-current  between  them,  composed  of  business  charges  performed 
by  the  complainer,  and  payments  made  by  him  to  the  said  Captain  Robert  Anstruther 
on  the  one  side,  and  sums  received  by  the  complainer  on  account  of  the  said  Captain 
Robert  Anstruther  on  the  other,  conform  to  account-current  between  them,  commencing 
on  the  1st  day  of  August  1827,  and  ending  on  the  5th  day  of  October  1828,  and  to  a 
continuation  of  the  said  account<!urrent|  commencing  on  the  said  5th  day  of  October 
1828,  and  ending  on  the  15th  day  of  May  1829,  on  which  last  account  the  said  balance 
of  L.1271,  19s.  7d.,  sterling  arises  due  to  the  complainer,  with  the  legal  interest  thereof 
from  the  said  15th  day  of  May  1829,  and  thereafter  during  the  not  payment  of  the 
same,  together  with  the  sum  of  L.100  sterling,  or  such  other  sum,  more  or  less,  as 
the  said  Lords  should  modify  as  the  expenses  of  process  to  follow  thereon,  besides 
the  dues  of  extracting  the  decreet  to  be  pronounced  therein,  as  the  said  summons, 
shown  to  the  said  Lords  of  Council  and  Session,  hath  testified;  and  the  said 
Captain  Robert  Anstruther,  knowing  perfectly  that  the  complainer  will  obtain  decree 
against  him  in  the  said  action,  for  payment  of  the  above  sums  of  money,  and  is  to  suit 
all  manner  of  execution  against  him  for  payment  thereof,  he,  in  manifest  defraud,  hurt, 
and  prejudice,  of  the  complainer,  intends,"  &c.  The  writ  [1203]  then  proceeded  accord- 
ing to  die  usual  form  of  inhibitions ;  the  object  of  the  diligence  being  set  forth  to  be 
that  of  preventing  the  debtor  from  alienating  his  lands,  "  in  defraud,  and  to  the  hurt 
and  prejudice  of  the  complainer,  anent  the  implementing  and  fulfilling  to  the  complainer 
the  decree  to  be  obtained  at  his  instance  in  the  said  depending  process,  and  payment 
making  to  him  of  the  whole  sums  to  be  therein  contained." 

The  error  in  the  record  consisted  in  the  insertion  of  L.1221,  19s.  7d.  for  L.1271, 
19s.  7d.  The  original  letters  of  inhibition  were  quite  correct.  It  will  be  observed  that 
the  sum  is  twice  mentioned ;  when  it  first  occurs  it  is  erroneous,  but  not  so  when  it  is 
referred  to  a  second  time. 

The  Lord  Ordinary  pronounced  this  interlocutor: — ''Finds  that  the  letters  of 
inhibition  on  which  the  claimant,  Walter  Malcom,  claims  a  preference,  in  the  present 
ranking  and  sale,  have  not  been  duly  recorded ;  and  therefore  that  no  preference  over 
any  of  the  other  creditors  can  be  founded  on  the  said  letters  of  inhibition,  and  remits  to 
the  common  agent  to  rectify  the  order  of  ranking  accordingly :  Finds  the  said  Walter 
Malcom  liable  in  the  expenses  of  this  discussion;  appoints  an  account  thereof  to  be 
given  in,  and,  when  lodged,  remits  to  the  auditor  to  tax  the  same,  and  to  report.''  ^ 

1  "  KoTB. — ^The  inhibition  in  this  case  proceeded  on  the  dependence  of  an  action, 
concluding  for  payment  of  the  sum  of  one  thousand  two  hundred  and  seventy-one  pounds 
nineteen  shillings  and  sevenpence  sterling,  conform  to  a  certain  account-current.  The 
letters  of  inhibition  are  correct^  and  in  every  way  conformable  to  the  conclusions  of  the 
action.  As  entered  upon  the  record,  however,  the  inhibition  describes  the  action  as 
concluding  for  the  sum  of  one  thousand  two  hundred  and  ttoeniyone  pounds  nineteen 
shillings  and  sevenpence,  instead  of  one  thousand  two  hundred  and  eeveniy-one  pounds 
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[1204]  Malcom  reclaimed. 

Pleaded  for  the  Northern  Beyersion  Company; — By  the  statute  1581,  c.  118,  it  is 
provided  that  all  inhibitions  be  "  insert "  on  the  reconl,  which,  in  other  words,  means 
that  each  inhibition  be  faithfully  transcribed.  To  give  the  means  of  identification 
merely,  was  not  the  object  of  the  statute,  for  its  obvious  intention  was,  not  to  send  the 
party  to  search  for  the  original  writ^  but  to  place  it  fully  before  him  on  the  face  of  the 
record  itself.     If,  therefore,  there  be  a  discrepancy  between  the  writ  itself  and  the 

nineteen  shillings  and  sevenpence ;  and  this  is  said  to  be  conform  to  the  accoimt^urrent, 

*  on  which  last  account  the  said  balance  of  twelve  hundred  and  seventy-one  pounds  nine- 
'  teen  shillings  and  sevenpence  sterling  arises  due  to  the  complainer,  with  the  legal 
'  interest,'  and  the  sum  of  one  hundred  pounds  of  expenses.  It  is  then  subsumed  that 
the  complainer  will  obtain  decree  for  payment '  of  the  above  sums  of  money,'  and  that 
the  defender,  according  to  common  form,  intends  to  alienate  his  heritage  in  defraud  of 
the  debt     The  Act  1581,  cap.  118,  expressly  declares,  that  'all  letters,  interdiction,  and 

<  inhibition,  with  the  executions  thereof,  the  said  Sheriff-clerks  shall  insert  in  their 

<  registers.'  The  question  here  is,  whether  the  letters  of  inhibition  have  been  duly 
recorded — the  sum  for  which  the  action  concludes,  and  to  which  extent  the  diligence  is 
raised,  being  erroneously  described  as  L.1221, 198.  7d.,  instead  of  L.1271f  19s.  7d.f  If 
this  be  considered  a  material  error  in  stating  the  conclusions  of  the  action,  it  does  not 
appear  to  the  Lord  Ordinary  that  the  defect  can  be  held  as  cured  by  the  reference  to  an 
account-current  to  which  the  conclusion  is  said  to  be  conform,  when  in  fact,  as  stated,  it 
is  disconform  to  the  extent  of  L.50 ;  nor  by  the  statement  that  the  complainer  will 
obtain  decree  for  payment  of  the  above  sums  of  money,  which  surely  cannot  mean  both 
the  L.1221  and  L.1271,  and  which  is  in  no  way  identified  with  either  sum.  These 
discrepancies  only  make  the  blunder,  which  is  undoubtedly  a  clerical  error,  the  more 
palpable.     The  question  is,  whether  the  letters  have  been  duly  and  properly  '  insert  in 

*  the  register ; '  or  whether  there  be  not  a  material  discrepancy  1 

"The  case  of  Henry  v.  Pearson,  9th  March  1838,  cannot  rule  the  present.  There 
the  question  was,  whether  the  omission  of  the  will  of  the  letters  and  certain  other 
formal  facts  thereof  invalidated  the  registration )  and  the  Courts  after  a  report  upon  the 
state  of  the  practice,  held  that  it  did  not.  An  Act  of  Sederunt  was  afterwards  passed, 
11th  December  1838,  for  remedying  the  practice  in  time  to  come.  But  the  present  is 
not  a  case  as  to  which  there  can  be  any  practice  alleged.  The  objection  does  not  rest 
on  the  omission  of  words  of  style,  but  on  a  disconformity  in  the  amount  of  the  sum  for 
which  the  diligence  is  used  between  the  letters  and  the  record.  On  this  there  can  be 
no  practice,  and  if  the  disconformity  be  material,  (the  matter  being  of  the  very  essence 
of  the  debt,)  no  practice  could  cure  the  defect.  Neither  can  the  argument  of  the  claim- 
ant derive  any  aid  from  the  case  of  Tofts,  November  1772,  (Mor.  6970,)  where  there 
was  no  disconformity  between  the  record  and  the  letters  of  inhibition,  but  where  the 
conclusion  of  the  action,  being  one  of  count  and  reckoning,  was  for  a  general  random 
sum,  and  the  inhibition  was  used  conform  thereto,  and  so  recorded. 

'^The  case  of  Lowe  t;.  Jendwyne,  10th  March  1815,  seems,  on  the  other  hand, 
almost  conclusively  in  point.  There  an  inhibition  on  the  dependence  was  stated  on  the 
record  to  have  been  raised  on  an  action  concluding  for  payment  of  the  amount  of  a 
judgment  of  the  Court  of  King's  Bench,  stated  to  be  L.12  instead  of  L.12,000.  No 
doubt  the  omission  of  the  word  *  thousand '  created  a  larger  discrepancy  than  the  use  of 
the  word  *  twenty '  in  place  of  the  word  '  seventy '  in  this  case.  But  the  due  insertion 
of  the  instrument  in  the  register  is  a  matter  absolutely  required  by  the  statute.  This  is 
not  a  question  of  degree  or  of  construction  as  to  what  was  meant.  It  was  no  doubt  as 
well  known  in  the  case  of  Lowe,  that  the  party  meant  to  say,  as  he  ought  to  have  said, 
12,000  in  place  of  12,  as  in  this  case  he  meant  to  say,  as  he  ought  to  have  said,  1271  in 
place  of  1221.  No  person  can  say  that  the  sum  of  L.50  is  in  the  eye  of  law  immaterial ; 
and,  if  there  be  a  material  blunder,  surely  it  is  a  bad  reason  for  sustaining  the  instru- 
ment in  a  competition  of  diligence,  that  the  blunder  is  palpable  on  the  face  of  that 
instrument  itself.  The  Lord  Ordinary,  therefore,  conceives  that  the  objection  to  the 
recording  of  the  inhibition  must  be  sustained.  The  analogous  cases,  as  to  recording 
instruments  of  sasine,  MK^ueen  t;.  Nairne,  Jan.  23,  1824 ;  Dennistoun  v.  Speirs,  Nov. 
16,  1824 ;  Stewart  v.  Lord  Fife,  Feb.  20,  1827,  strongly  support  this  view." 
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record,  in  any  material  part,  the  instrument  is  not  recorded.  Where  a  single  word  had 
been  omitted  from  the  record  of  a  sasine  it  was  found  ineflfectual,  although  means  were 
afforded  from  the  record  itself  of  correcting  the  error ;  ^  and  even  omissions  or  discre- 
pancies between  the  sasine  and  the  record,  in  immaterial  points,  have  been  held  enough 
to  set  aside  the  sasine.^  The  same  principle  has  been  applied  to  inhibitions,  for  an 
objection  has  been  sustained  to  such  a  diligence  where  the  single  word  "  thousand  "  was 
[1205]  omitted  from  the  record ; '  and  if  the  Court  did  not  set  aside  the  inhibition  in 
another  case,  this  was  solely  on  account  of  the  universal  prevalence  of  an  erroneous 
abbreviated  mode  of  recording.^  Further,  the  fact  that  the  record  is  correct  at  the 
latter  part  of  the  letters,  and  only  erroneous  when  it  first  refers  to  the  amount  in  the 
summons,  is  of  no  consequence,  inasmuch  as  there  still  remains  a  substantial  discrepancy 
between  the  record  and  the  letters  of  inhibition.  The  record  itself  is  contradictory ; 
one  part  being  at  variance  with  another,  and  it  is  impossible  to  ascertain  from  it  which 
ia  the  true  and  which  the  correct  sum. 

Pleaded  for  Malcom ; — The  inhibition  here  was  used  upon  a  depending  action,  and 
the  extent  of  the  diligence  came  necessarily  to  depend  upon  the  decree  to  be  ultimately 
pronounced  therein.  In  such  a  case,  a  much  less  degree  of  strictness  is  required  in 
specifying  the  sum,  than  where  the  diligence  is  used  upon  a  decree  or  other  liquid 
ground  of  debt.^  Here  the  public  were  fully  warned,  as  the  correct  sum  was  distinctly 
given  at  one  part  of  the  record.  But  it  is  not  necessary  that  an  inhibition  should,  like 
a  sasine,  be  verbatim  et  literatim  inserted  in  the  register,  under  the  pain  of  nullity. 
The  statute  relative  to  the  record  of  inhibitions  has  been  very  &eely  interpreted ;  ^  and 
the  decisions  relative  to  blunders,  in  the  recording  of  sasines,  are  altogether  inapplicable 
here. 

Lord  PRBsroENT. — This  may  be  considered  a  very  narrow  critical  objection ;  but  it  is 
a  question  of  general  importance,  whether  or  not  an  admitted  and  confessed  blunder  in 
the  record  of  this  particular  inhibition,  is  to  be  treated  as  of  no  moment  at  all.  That 
is  a  very  important  question,  when  we  look  to  the  precise  words  of  the  statute  1581. 
We  all  remember  of  Henry  v,  Pearson,  where  an  error  had  crept  into  the  record,  in  con- 
sequence of  an  abbreviated  form  of  entry ;  and,  when  that  was  objected  to,  we  were 
told  in  defence  that  there  was  a  universal  practice  to  sanction  it.  Appeal  was  accord- 
ingly made  to  town  and  country.  Tour  Lordships  got  reports  in  regard  to  all  the 
records ;  and  the  result  was,  a  decided  majority — I  may  say,  an  almost  universal  rule  for 
inserting  the  inhibition  in  this  abridged  form.  There  was  a  communie  error — that  is  to 
say,  the  keepers  of  the  records  had  been  content  with  this  abridged  mode  of  entry.  I 
was  one  of  the  judges  who  concurred  in  thinking,  that  so  universal  a  practice  as  that, 
was  sufficient  to  justify  us  in  not  sustaining  that  particular  objection,  while,  at  the 
same  time,  I  concurred  as  to  the  warning  given  with  regard  to  future  cases,  and  the 
prohibition  as  to  the  continuance  of  that  practice  in  time  to  come.  Though  I  had  a 
clear  opinion  then  in  support  of  the  inhibition,  the  present  question  is  of  a  totally 
dififerent  nature.  It  is  not  the  abbreviation  of  one  part  or  the  other  [1206]  of  the  words 
of  style.  When  the  register  comes  to  be  looked  at,  instead  of  being  a  record  of  the 
rights  on  which  the  party  stands — it  is  no  such  thing.  The  discrepancy  is  certainly  no 
more  than  L.50 ;  but  where  are  we  to  draw  the  line,  if  we  proceed  to  exercise  a  discre- 
tionary power  of  this  nature,  pronouncing  blunders  to  be  immaterial  merely  on  account 
of  our  notions  of  the  smaUness  of  the  amount.  I  see  no  authority  in  the  statute  for 
doing  that.  I  am  told  by  the  statute  that  there  must  be  an  entry  in  the  record,  and  if 
the  party  cannot  produce  that,  I  must  hold  that  the  statutory  injunction  has  been 
neglected.  On  the  whole,  with  all  my  anxiety  to  get  over  this  kind  of  objection,  I  am 
unable  to  differ  from  the  Lord  Ordinary. 

Lord  Mackenzie. — I  am  of  the  same  opinion.     I  cannot  lay  it  down,  that  when  a 

^  M*Queen  v.  Nairne,  Jan.  23,  1824,  (2  8.  and  D.  637) ;  Dennistoun  t;.  Speirs,  Nov. 
16,  1824,  (3  S.  and  D.  285.) 

«  Stewart  t;.  Fife,  Feb.  20,  1827,  (5  8.  and  D.  384). 

•  Lowe  V.  Jendwyne,  March  10,  1815,  (F.C.). 

*  Henry  v.  Pearson,  March  9,  1838,  (16  S.  827). 

»  Tofls,  November  1722,  (M.  6970);  Brereton,  February  14,  1824,  (2  S.  and  D. 
713). 

0  Henry  v.  Pearson,  Maich  9,  1838,  (16  8.  and  D.  827). 
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statute  lequiies  insertioD  in  a  record — a  true  insertion — the  matter  inserted  may  be  |J 

begun  by  a  material  discrepancy,  provided  only  that,  after  a  full  perusal  of  all  that  is  ' 

inserted,  a  person  may  have  a  notion,  after  comparing  one  part  witb  another,  of  what  is 
meant  to  be  recorded.  With  regard  to  the  public,  I  do  not  think  they  are  bound  to 
read  the  whole  instrument  on  record.  If  they  read  far  enough  to  see  that  the  record 
refers  to  something  different  from  what  they  want,  they  may  stop.  I  do  not  see  any 
necessity  for  going  further.  If  I  hear  of  an  inhibition,  and  go  to  the  record  to  see  if  it 
be  inserted  there,  and  read  far  enough  to  see  that  it  is  against  A.  B.,  while  the  one  I  am 
seeking  is  against  C.  D.,  I  need  not  go  to  the  end  of  the  instrument,  when  I  find  a  clear 
statement  to  this  effect  at  the  commencement  of  it.  In  the  same  way  with  regard  to  the 
present  case,  where  the  public  have  found  an  inhibition  different  from  the  one  they  want 
in  an  essential  particular,  are  they  not  entitled  to  assume  that  this  was  meant  to  be 
different  ?  But  suppose  the  consulter  of  the  record  was  bound  to  read  every  word,  conld 
this  be  said  to  be  what  he  was  entitled  to — a  true  copy  t    Would  this  give  him  the  * 

certain,  plain,  undoubted  information,  that  a  literal  copy  would  give)  No,  it  would  not 
He  might  guess  at  the  meaning,  but  he  could  not  be  sure.  That  is  not  sufficient.  The 
statute  says  that  the  very  thing  itself  must  be  inserted ;  then  how  can  we  say  that  the 
statute  is  complied  with,  when  a  material  part  is  out  1  Unless  we  had  a  whole  series  of 
precedents  in  support  of  this  inhibition,  we  cannot  sustain  it  now. 

Lord  Jeffrey. — I  feel  myself  under  the  same  necessicy.    No  doubt  these  are  severe 
things  to  result  from  so  apparently  insignificant  a  matter,  and  from  the  fault  of  another 
too ;  but  still  we  must  enforce  the  law.     In  all  these  cases,  where  writs  are  recorded, 
the  law  is,  that  the  lieges  are  not  bound  to  look  to  the  original  at  all.     The  statute  has 
not  only  therefore  provided  that  the  original  letters  of  inhibition  shall  be  inserted  in  the 
record,  but  also,  that  the  latter  shall  be  held  as  equivalent  to  the  original,  implying 
plainly  that  a  party  is  not  bound  to  look  beyond  the  recorded  instrument.     I  am  not 
obliged  to  see  if  there  be  an  action  or  summons  actually  existing.     I  am  entitled  to  hold 
that  something  of  the  kind  set  forth  on  the  record  is  to  be  objected  to,  and  if  the  action 
is  not  conformable  to  the  letters  of  inhibition,  there  is  really  none.     If  it  had  not  been, 
for  what  is  said  to  be  a  correction  of  the  error,  discoverable  from  the  subsequent  tenor 
of  the  same  instrument,  it  is  admitted  that  there  would  be  no  question.     Though  that 
correction  had  been  clear,  I  hold  the  deliberate  decisions  of  the  Court,  in  the  case  of 
sasines,  to  the  effect  that,  though  by  the  subsequent  tenor  of  the  document  (in  some 
former  part  of  which  some  blunder  [1207]  was  committed)  it  might  be  discovered  with 
certainty  what  the  blunder  was, — to  be  conclusive  here ;  and  that  such  a  circumstance 
is  no  excuse  for  this  laxity  and  slovenliness  of  procedure.     Tou  cannot  so  deal  with  those 
rights  which  the  enactments  of  the  legislature  declare  shall  only  be  secured  in  a  particular 
way.     I  agree  with  the  Lord  Ordinary  in  thinking  that  the  discrepancy  is  rather  an 
aggravation  of  the  blunder.    All  that  the  record  tells  is,  that  there  is  a  blunder  some- 
where, but  it  will  not  tell  what  it  is,  or  which  sum  is  the  correct  one.    Impressing  a 
person  with  that  notion,  it  might  raise  a  reasonable  presumption  that  both  were  wrong. 
Nay,  so  far  from  its  giving  any  information,  I  hold  that  the  statement  is  not  altogether 
inconsistent  with  the  notion  of  its  being  quite  correct.     I  mean  that  the  action  is 
described  as  being  for  L.  1221,  and  then  that  the  balance  of  a  certain  account  is  L.  1271 ; 
for  I  conceive  it  quite  possible  that  an  action  might  be  raised  for  less  than  the  balance 
of  the  whole  account     If  the  sums  had  been  transposed,  and  the  case  been  that  the 
action  had  been  raised  for  L.1271,  while  the  whole  balance  due  was  only  L.1221,  this 
argument  would  of  course  prove  of  no  avail.     It  would  certainly  be  a  strange  mode  of 
procedure,  in  the  correction  of  such  a  discrepancy  as  this,  to  hold  that  the  least  material 
part  is  to  be  presumed  to  be  right,  and  the  more  material  part  wrong.    Therefore,  this 
is  a  stronger  case  than  that  election  case  relative  to  a  sasine,  where  the  question  was 
keenly  argued.     We  are,  in  short,  bound  by  the  whole  course  of  our  decisions — we  are 
bound  by  the  rules  of  law,  where  privileges  are  given  to  parties,  to  follow  the  sumtnum 
jus.    We  find  a  lex  ecripta^  and  we  must  apply  it     Holding  it  to  be  a  failure  in  the 
description  of  the  action,  and  of  the  letters  of  inhibition,  I  cannot  think  that  it  is  an 
inhibition  recorded  in  terms  of  law. 

Lord  Fullbrton  absent 

The  Court  adhered. 

[Affirmed,  6  Bell,  359;  8  S.RR.  (H.L.)  826.     Cf.  WcUker  v.  HutOer,  16  D.  230; 

Davidson  v.  Mackenzie^  19  D.  226.] 
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No.  148.  vm.  Dnnlop  1207.    17  July  1846.    Ist  Div. 

John  Millbr,  Appellant. — Penney. 

Joseph  Sorlby  and  John  Kerb,  Eespondents. — D.F,  M'NeiU — Macfarlane. 

Bankruptcy — Stat.  2  and  3  Vict.  c.  41,  §  48 — Election  of  Trmtee. — At  the  statutory 
meeting  of  creditors  on  a  sequestrated  estate  for  the  election  of  the  trustee,  two  per- 
sons were  proposed  for  the  office ;  one  of  them  as  having  the  majority  of  votes  was 
declared  elected,  and  offered  caution,  which  the  meeting  accepted  as  sufficient ;  the 
other  party  took  no  protest  that  he  was  duly  elected,  nor  did  he  offer  or  find  caution 
in  the  event  of  his  title  being  ultimately  sustained ;  he  gave  in,  however,  objections 
to  the  votes  of  creditors  who  had  voted  for  the  successful  competitor  within  the 
statutory  period  of  four  days,  while  the  latter  failed  to  lodge  objections  to  the  votes 
for  the  other ;  Held,  that  in  respect  of  the  omissions  into  which  the  parties  had 
respectively  fallen,  neither  of  the  competitors  could  be  declared  trustee,  and  that  the 
election  was  null  and  void. 

The  estates  of  Andrew  Kutherglen,  bookseller  in  Glasgow,  were  sequestrated  under 
the  bankrupt  statute  2  and  3  Vict.  c.  41.  A  meet-  [1208]  -ing  of  his  creditors  was  held 
to  elect  a  trustee  and  commissioners ;  and  at  this  meeting,  several  creditors  and  man- 
datories for  creditors  appeared.  The  meeting  proceeded  to  the  election  of  trustee,  and 
John  Miller,  having  a  majority  of  votes,  was  declared  to  be  elected.  Joseph  Sorley  was 
the  other  competitor.  The  meeting  having  fixed  the  caution  to  be  found  at  L.500, 
Miller  proposed  David  Robertson  as  his  cautioner,  and  the  meeting  declared  themselves 
satisfied  with  his  sufficiency. 

Sorley  took  no  protest  against  the  election  of  Miller,  nor  did  he  offer  caution  for  his 
intromissions,  in  the  event  of  his  being  declared  ultimately  to  have  had  the  legal 
migority  of  votes.  On  the  fourth  day,  however,  from  the  election,  he  lodged,  with  the 
clerk  of  Court,  a  note  of  objections  to  the  votes  of  creditors  who  had  voted  for  Miller, 
while  Miller  failed  to  lodge  any  objections  to  the  votes  for  Sorley  within  the  statutory 
period.  Sorley,  who  had  been  interim-factor,  and  in  possession  of  the  books  and  keys 
of  the  bankrupt,  sent  them  to  Miller. 

A  question  being  thus  raised,  as  to  who  had  right  to  the  office  of  trustee,  the  sheriff- 
substitute  pronounced  the  following  interlocutor : — "  Finds,  that  at  the  meeting  for  the 
election  of  trustee  on  said  sequestrated  estate,  the  said  two  parties  were  put  in  nomina- 
tion, and  voted  on  for  that  office ;  and  the  minutes  bear  that  '  John  Miller,  having  a 
'  majority  of  votes,  was  declared  to  be  trustee ; '  finds  that  the  said  Joseph  Sorley  did 
not  protest  that  he  had  the  legal  majority  of  votes,  nor  did  he  offer  to  the  meeting 
security  for  his  intromissions,  in  the  event  of  the  election  being  ultimately  found  to  have 
fallen  upon  him;  finds,  however,  that  on  the  fourth  day  after  the  said  meeting,  he 
lodged  with  the  clerk  of  Court,  in  terms  of  the  bankrupt  act,  a  note  of  objections  to  the 
votes  of  sundry  creditors  who  voted  for  the  election  of  the  said  John  Miller,  whilst  he. 
Miller,  has  failed  to  lodge  within  the  statutory  period  any  note  of  objections  to  the  votes 
for  Sorley ;  finds,  that  in  these  circumstances,  neither  of  the  said  competitors  can  be 
declared  trustee,  and  the  election  is  null  and  void  in  respect  of  the  omissions  into  which 
they  have  respectively  fallen :  therefore,  and  for  the  reasons  stated  in  the  annexed  note, 
refuses  to  declare  either  party  trustee ;  finds  no  expenses  due,  and  decerns."  ^ 

* 
1  "  NoTB. — The  sheriff-substitute  has  pronounced  the  above  deliverance  not  without 
hesitation.  The  case  which  comes  nearest  the  present  is,  that  of  Mackersy,  July  13th, 
1841,  3d  D.  B.  and  M.,  p.  1213,  and  Jurist,  vol.  xiii.  p.  538.  In  that  case,  the  party 
nominally  elected  trustee  by  the  creditors  failed  to  lodge  a  note  of  objections,  whilst 
his  competitor,  who  lodged  objections,  had  failed  to  name  a  cautioner  at  the  election 
meeting.  In  this  state  of  matters,  the  sheriff  declared  the  latter  trustee,  but  the  Court 
altered  and  held  that  the  election  was  null  and  void,  and  appointed  a  new  meeting  for 
the  purpose  of  electiog  a  trustee.  The  distinction  between  Mackersy's  case  and  the 
present  is,  that  in  the  former,  as  more  particularly  appears  from  the  report  in  the  Jurist, 
the  party  who  afterwards  lodged  the  note  of  objections  had  also  protested  at  the  meeting, 
*  and  craved  the  opinion  of  the  sheriff;'  whereas  here,  Mr.  Sorley  not  only  failed  to 
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[1209]  Miller  appealed  and  pleaded  ; — That  any  one  claiming  the  office  must^  at  the 
meeting  for  the  election  of  trustee,  offer  caution  in  terms  of  the  48th  section  of  the 
Bankrupt  Statute,  2  and  3  Vict.  c.  41,  which  Sorley  had  neither  found  nor  offered.  He, 
in  fact,  abandoned  his  claim,  by  not  protesting  against  the  election  of  Miller,  and  by 
deliyering  up  the  keys  [1210]  and  books  to  him.  Though  he  lodged  objections  on  the 
fourth  day  fliter  the  election,  these  were  worth  nothing,  as  his  right  to  lodge  them  was 
gone  by  the  withdrawal  of  his  claim.  Kay,  Sorley  has  no  right  to  appear  here  to  plead, 
seeing  that,  by  the  54th  section,  lie  is  only  entitled  to  appeal  against  the  Sheriff's 
deliverance,  "  to  the  Inner-House  of  the  Court  of  Session,  provided  that,  in  the  case  of 
competition,  a  bond  of  caution  for  the  competitor,  signed  by  a  cautioner,  approved  of  at 
the  said  meeting  for  the  election  of  trustee,"  shall  be  lodged  with  the  Sheriff-clerk.  But 
no  such  bond  has  been  lodged.  The  present  case  is  not  affected  by  that  of  Mackeisy, 
referred  to  by  the  Sheriff,  for  the  competition  there  was  not  abandoned  by  the  compet- 
ing party. 

offer  security,  but  failed  to  protest  that  the  election  had  fallen  on  him.  It  was  main- 
tained, in  consequence,  for  the  competitor  Miller,  that  Sorley  had  departed  from  the 
inchoate  competition  which  had  taken  place,  and  had  acquiesced  in  the  decision  of  the 
meeting,  and  therefore  that  it  was  not  only  not  necessary  for  him.  Miller,  to  lodge  anj 
note  of  objections,  but  it  was  incompetent  for  Sorley  to  do  so.  The  Sheriff-subetitute 
was  at  first  inclined  to  think  that  there  was  a  great  deal  of  justice  in  this  view,  the  more 
especially  considering  that  Sorley  had  not  lodged  his  objections  till  very  near  the  expiry 
of  the  time  within  which  he  could  have  lodged  them,  and  that  Miller  had  by  his  whole 
conduct  been  thrown  off  his  guard.  But)  on  further  consideration,  he  came  to  be  of 
opinion  that  two  candidates  having  been  put  in  nomination  and  voted  for,  there  was 

<  competition '  in  the  sense  of  the  47th  section  of  the  Act,  and  that  it  was  therefore  the 
duty  of  both  to  have  lodged  notes  of  objections.  The  general  practice  unquestionably 
is,  for  each  candidate  to  protest  that  he  has  been  duly  elected,  but  the  omission  of  sndfi 
protest  does  not  seem  to  preclude  further  procedure  before  the  Sheriffl  In  his  commentary 
on  the  former  Act,  Professor  Bell  says :— '  It  is  not  necessary  that  the  opposite  parties 

*  in  a  contested  election  should  protest  that  the  election  has  fallen  to  their  candidate, 
'  in  order  to  enable  them  to  petition  the  Court  for  a  confirmation.' — Com.  2d.,  p.  365. 
And  Mr.  Alexander,  in  his  treatise  on  the  existing  Act,  says : — '  A  general  objection 
'  and  protest  may  bo  taken,  to  the  effect  that  a  particular  candidate  has  the  majority  of 
'  legal  votes,  and  such  protest  will  be  entered  on  the  minutes,  but  such  objection  and 

*  protest  is  not  indispensable.'  In  Hunter,  Bainy,  and  Co.'s  sequestration,  14th  June 
1812,  (F.C.,)  it  was  expressly  found  competent  for  a  party  to  claim  the  office  of  trustee, 
although  he  did  not  protest  at  the  time  of  the  election,  from  a  belief  that  his  antagonist, 
whom  the  meeting  declared  to  have  been  duly  electeid,  had  the  minority  of  legal  votes. 
It  will  be  found,  on  reference  to  that  case,  that  the  circumstances  were  in  all  respects 
similar  to  those  which  occur  here ;  and  the  argument  prevailed,  that  as  a  person  may 
be  elected  trustee  in  his  absence,  instantaneous  acceptance  by  him  was  not  required ; 
that^  where  it  was  erroneously  supposed  that  a  majority  of  votes  had  been  given  for 
another,  a  competitor  was  on  the  same  principle  enticed  at  a  subsequent  p^od  to  apply 
for  redress ;  that  the  election  did  not  rest  upon  the  choice  and  declaration  of  the  meeting 
at  the  time ;  that  a  candidate  was  entitled  to  maintain  the  competition  without  entering 
any  formal  protest  in  the  minutes,  if  it  appeared  from  these  minutes  that  he  was  a  com- 
petitor, and  that  votes  had  been  given  for  him ;  and  that  there  was  no  provision  in  the 
statute  making  it  an  essential  form  to  record  a  protest  in  order  to  keep  the  contest  still 
open.  If  these  views  be  sound,  Mackersy's  case  remains  a  precedent  for  this.  The 
Sheriff-substitute  would,  in  his  interlocutor,  have  appointed,  as  the  Supreme  Court  there 
did,  a  new  election  to  take  place,  and  named  a  day  for  it»  had  he  considered  that  any 
such  power  was  vested  in  him  by  the  statute.  The  Lord  Ordinary,  or  the  Inner-House, 
may,  tinder  the  provisions  of  the  54th  section,  order  a  new  election,  and  appoint  a  time 
and  place  for  the  purpose,  but  a  similar  power  is  no  where  given  to  the  Sheriff.  He  has 
power,  under  the  127th  section,  '  where  any  resolution  of  a  meeting  of  the  creditors  is 

*  appealed  against^  to  order  a  new  meeting  to  be  held  in  order  to  reconsider  the  resolu- 

<  tion ; '  but  this  clearly  does  not  cover  the  case  of  an  election  of  trustee  which  has  fallen 
from  informality.  A  remedy,  however,  wiU  be  found,  either  by  an  appeal  or  a  petition 
to  the  Court  of  Session." 
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Pleaded  for  Sorley,  and  Kerr,  a  creditor ; — In  the  case  of  Mackersy,  the  competing 
party  (Oalloway)  stood  in  the  same  position  as  Sorley  here,  for  he  had  lodged  no  bond 
of  caution  with  his  note  of  objections.  All  the  requisites  which  Galloway  had  in  that 
case,  Sorley  has  now.  There  is  no  law  requiring  him  to  protest,  and  the  omission  of 
that  unnecessary  form  is  the  only  diflference  between  the  two  cases.  The  case  of  Mackersy 
is,  therefore,  conclusive  of  the  present  case. 

Lord  Peussidbnt. — We  must  confirm  the  Sheriff's  judgment^  of  the  soundness  of 
which  I  entertain  no  doubt.  There  is  no  proof  of  acquiescence  by  Sorley  in  the  election 
of  Miller.  We  pronounce  the  same  judgment  as  in  Mackersy 's  case ;  and  we  do  at  once 
what  the  Sheriff  could  not  do.  We  annul  the  election,  and  appoint  a  meeting  for  elect- 
ing a  new  one. 

Lord  Fullerton. — ^This  is  a  hard  case ;  and  it  seems  to  me  a  rigid  construction  of 
the  statute  to  hold,  that  without  considering  whether  Miller's  votes  are  good  or  bad,  he, 
because  he  has  not  given  in  objections  to  the  claim  of  Sorley,  who  had  a  minority  of 
votes,  must  go  back  to  a  new  competition.  I  should  have  thought  we  ought  rather 
to  consider  the  validity  of  the  objections. 

Lord  Mackenzie. — I  go  on  the  unanimous  decision  of  the  Second  Division  in  the 
case  of  Mackersy ;  and  I  think  that  the  direction  of  the  statute,  to  give  in  objections 
to  the  votes  for  Sorley,  was  imperative  on  Miller. 

Lord  Jeffrbt. — We  send  the  parties  to  a  new  and  more  careful  election.  All  that 
is  lost  are  time  and  expense.  But  this  is  not  so  hard  as  other  cases  of  this  sort,  for  the 
competition  is  still  left  open. 

The  Court  pronounced  the  foUowing  interlocutor : — "  Dismiss  the  appeals,  and  adhere 
to  the  deliverance  of  the  Sheriff  complained  of ;  Of  new,  declare  the  election  of  the 
trustee  on  the  sequestrated  estate  within  mentioned  null  and  void,  and  appoint  a  new 
meeting  of  the  creditors  to  be  held  for  the  purpose  of  electing  a  trustee,  said  meeting  to 
be  held  on  Thursday,  30th  July  1846,  at  one  o'clock  afternoon,  within  the  Black  Bull 
Inn,  Glasgow :  Find  no  expenses  due ;  and  remit  to  the  Sheriff  to  proceed  accordingly." 

[Cf.  Bankruptcy  Act,  1856  (19  &  20  Vict  c.  79),  s.  72.] 
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North  Dalrymplb,  Petitioner. — 0.  Dundas. 

EniaU—EraaUer^it  Debt— Stat.  6  and  7  WUl  IV.  c.  ^2— ScUe— Jointure  to  Widow.— A 
proprietor  of  an  estate  infef t  his  wife  in  a  jointure  in  it»  and  thereafter  entailed  it — 
Held  that  arrears  of  the  jointure,  accruing  while  the  estate  was  in  possession  of  two 
subsequent  heirs,  formed  debts  of  the  entflaLer,  for  which  the  estate  might  be  attached ; 
and  that  a  still  more  subsequent  heir,  who  did  not  represent  the  defaulters,  was 
entitled  to  apply  to  the  Court  for  authority  (under  the  Bosebery  Act)  to  sell  part  of 
the  estate  to  pay  off  the  arrears. 

By  marriage-contract,  dated  6th  April  1754,  between  Hugh  Dalrymple,  Esq.,  and 
Lady  Helen  Wemyss,  his  wife,  Mr.  Dalrymple  bound  himself  to  infeft  her  ladyship,  in 
case  she  should  survive  him,  in  a  liferent  annuity  of  L.300  furth  of  the  lands  of  FordeL 
Lady  Helen  was  infeft. 

Mr.  Dalrymple,  many  years  thereafter,  executed  an  entail  of  Fordel,  together  with 
another  estate  named  Clelsmd.  The  deed  contained  the  usual  clauses  of  an  entail ;  and, 
besides,  it  declared  that  the  jointure  provided  to  Lady  Helen  should  be  "  a  burden  upon 
the  heir  of  tailzie  succeeding  to  the  lands  contained  in  the  liferent  provision  in  her 
favour." 

Mr.  Dabymple  died  thereafter  in  1784 ;  and  Lady  Helen,  who  survived  him,  received 
regular  payment  of  her  annuity  from  the  succeeding  heirs  of  entail  up  to  Martinmas 
1796;  but,  from  that  date  until  her  death,  which  happened  on  1st  October  1812,  the 
annuity  was  allowed  to  fall  into  arrear.  The  arrears  which  thus  accumulated  accrued 
entirely  during  the  possession  of  the  late  Morton  Dalrymple,  and  of  his  son,  Mr.  Molyneuz 
DiJrymple,  as  heirs  of  entail  of  S!ordeL  On  the  death  of  the  latter  of  these  gentlemen, 
in  1831,  North  Dalrymple  succeeded  as  heir  of  entaiL 
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These  arrears  amounted  to  L.4588,  9d.  4d.»  and  Mr.  North  Dalrymple,  in  order  to 
relieve  himself  from  the  burden,  presented  a  petition  to  the  Courts  founding  on  the 
Rosebery  Act,  (6  and  7  Will.  lY.  c.  42).  That  statute  provides,  that  an  heir  of  entail, 
whose  estate  may  be  adjudged  for  debts  of  the  entailer,  may  apply  to  the  Court  of 
Session,  setting  forth  the  debts  affecting  the  lands,  and  praying  the  Court  that  so  much 
of  the  lands  may  be  sold  as  will  produce  a  sum  to  discharge  the  debts.  Accordingly, 
the  petitioner  prayed  the  Court  to  authorise  such  a  sale  for  discharge  of  the  arrears  of 
the  annuity.  This  raised  the  question,  Whether  the  annuity  was  a  debt  upon  the  estate, 
or  only  upon  each  succeeding  heir) 

The  Lord  Ordinary  having  allowed  the  petitioner  to  give  in  a  minute  in  support  of 
his  petition,  he  contended  that  the  annuity  was  an  entailer's  debt,  and,  as  such,  effectual 
against  any  entail  he  might  execute.  First,  Because  p.218]  the  payment  of  it  was  an 
obligation  undertaken  by  him  in  the  most  onerous  manner,  by  an  antenuptial  marriage- 
contract  ;  and,  further,  as  it  was  actually  constituted  a  real  burden  by  inf eftment  in  tiie 
lands  long  before  they  were  made  the  subject  of  the  entailed  conveyance  at  alL  The 
entailer,  therefore,  neither  had  the  power,  nor  is  it  to  be  presumed  that  he  had  the 
intention,  to  weaken  or  impair  in  any  degree  the  security  which  his  wife  held  for  her 
provision ;  and  when  he  inserted  the  declaration  in  the  entail,  that  it  should  be  a  burden 
on  the  successive  heirs  of  taiUie,  it  must  be  understood  that  he  did  so  for  the  purpose 
of  strengthening  her  right,  and  enabling  her  to  obtain  more  ready  payment,  and  not  at 
all  with  the  view  of  innovating  the  nature  of  the  security,  and  leaving  the  liferentrix 
or  her  onerous  assignees  no  recourse  for  recovery  of  the  arrears,  except  againat  the 
personal  representatives  of  the  heirs,  through  whose  fault  or  failure  to  pay,  those  arrears 
were  suffered  to  accumulate.  The  annuity  having  been,  in  its  original  constitution, 
unquestionably  a  debt  of  the  entailer,  and  as  such  affecting  the  fee  of  the  estate,  no 
subsequent  declaration  of  his  could  destroy  or  alter  its  character,  or  compel  the  liferentrix, 
if  she  had  been  alive,  or  her  assignees  now  that  she  is  dead,  to  discuss  the  representatives 
of  the  deceased  heirs  of  entail,  before  reaching  the  estate  for  payment  of  the  arrears. 

Lord  PRBsrosNT. — ^We  are  clear  of  this,  that  this  lady  being  infeft,  and  the  estate 
preserved  as  security  to  her  for  her  annuity,  no  proceedings  of  the  husband  could  defeat 
her  right.  He  afterwards,  however,  proceeded  to  entail  under  this  burden,  and  the 
argument  is,  that  the  debt  was  not  laid  as  a  burden  merely  on  the  heirs  in  their  order, 
but  must  also  be  regarded  as  a  debt  of  the  entailer.  It  is  not  attempted,  however,  at 
present  to  be  made  effectual  during  his  life ;  he  is  dead ;  and  the  argument  is,  that  it 
transmits  as  his  debt  against  (he  estate. 

Lord  Maokenzib. — ^There  is  no  doubt  that  this  lady  could  adjudge  the  estate. 

Lord  Fullerton. — It  is  clearly  within  the  terms  jof  the  statute,  for  it  provides  that 
it  shall  be  lawful  for  an  heir  of  entail  to  make  the  estate  liable  for  the  debts  of  the 
maker  of  the  entail,  that  may  be  made  to  affect  the  entailed  estate.  Now  it  is  perfectly 
clear,  that  these  arrears  may  be  made .  to  affect  the  estate,  so  that  they  fall  within  the 
letter  of  the  statute.  These  arrears  ought  to  have  been  kept  down  by  the  preceding 
heirs ;  but,  at  the  same  time,  there  is  nothing  in  the  statute  to  prevent  the  demand 
against  the  estate.     I  regret  we  have  no  contradictor  here. 

Lord  Mackenzie. — All  entailer's  debts  are  exigible  from  the  estate.  How  then  can 
we  refuse  to  authorise  a  sale  when  an  action  can  compel  it  I 

Lord  President. — It  is  a  matter  of  nicety ;  but  I  cannot  deny  that  it  is  a  debt  that 
affects  the  estate  ;  and,  looking  to  the  statute,  I  have  no  doubt  that  a  sale  to  the  extent 
of  the  arrears  would  be  good;  the  more  especially,  seeing  that  there  is  no  personal 
objection  against  the  petitioner,  as  he  does  not  represent  either  of  the  persons  who  ought 
to  have  paid  up  the  arrears. 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  the  annu-  [1219]  -ity 
in  question  was  an  entailer's  debt^  and  as  such  affects  the  estate ;  and  in  respect  that  the 
arrear  of  said  annuity,  for  which  it  is  now  sought  to  bring  a  part  of  the  said  entailed 
estate  to  sale,  was  not  incurred  during  the  possession  of  the  petitioner,  and  that  he  does 
not  personally  represent  either  of  the  preceding  heirs,  by  whose  de&ult  such  arrears 
were  allowed  to  accumulate,  find  that  the  same,  amounting,  as  stated  in  the  petition,  to 
the  sum  of  L.4588,  9s.  4d.,  form  a  burden  chargeable  against  the  entailed  estate  of  Fordel 
and  Cleland,  and  for  which  part  of  the  estate  is  .liable  to  be  sold  at  the  instance  of  the 
petitioner."  • 


^ 
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No.  160.  Viii.  Donlop  1225.     18  July  1846.     Ist  Diy.— Lord  Robertson 

George  Kait. — PoMison. 
Stewart,  Spence,  and  Others. — Hector, 

« 

Process— Failure  to  lodge  papers— A,  S.  Uth  July  1828,  §§  57  and  112.— The  Lord 
Oidinary  having  ordered  a  mmute  to  he  lodged  by  a  deifender,  which  he  failed  to  do, 
his  Lordship  decerned  in  terms  of  the  libel :  a  reclaiming  note  was  then  presented, 
unaccompanied  by  the  minute  ordered,  and  praying,  not  to  be  reponed,  but  that  the 
Lord  Ordinary's  interlocutor  should  he  altered,  and  the  defences  sustained ; — Held,  in 
the  circumstances,  that  the  reclaiming  note  was  not  incompetent^  and  a  remit  made 
to  the  Lord  Ordinary  to  proceed  with  the  case. 

Greorge  Rait  raised  an  action  of  declarator  of  irritancy  ob  non  soltUum  canonem. 
Defences  were  given  in,  which  the  Lord  Ordinary  repelled,  or  found  to  be  obviated ; 
and  "allowed  the  defender,  within  eight  days,  to  give  in  a  minute,  stating  what  deduc- 
tions he  claims  from  the  state  of  feu-duties,  and  if  he  is  ready  to  purge  the  irritancy." 
This  minute  was  not  lodged ;  whereupon  the  Lord  Ordinary  pronounced  the  following 
interlocutor : — "  Jn  respect  the  minute  allowed  by  the  foregoing  interlocutor  has  not 
been  lodged,  and  no  sufficient  reason  for  this  is  stated,  finds,  declares,  ordains,  and  decerns, 
conform  to  the  conclusions  of  the  libel."  The  defenders  presented  a  reclaiming  note 
against  this  last  interlocutor,  and  prayed  the  Court  "  to  alter  and  recal  the  interlocutor 
submitted  to  review;  to  sustain  the  defences,  to  dismiss  the  action,  and  to  find  the 
defender  entitled  to  expenses." 

When  this  reclaiming  note  appeared  in  the  single  bills,  it  was  objected  that  it  could 
not  be  received,  because,  by  the  57th  and  112th  sections  of  the  Act  of  Sederunt  of  11th 
July  1828,  it  is  enacted  that,  when  the  Lord  Ordinary  decerns  against  a  party  for  failing 
to  lodge  a  paper,  any  reclaiming  note  against  his  judgment,  to  be  reponed,  must  be 
accompanied  by  the  paper  ordered.     In  this  case,  the  minute  has  not  been  lodged. 

[1226]  Lord  Prbsidbnt. — The  reclaiming  note  does  not  pray  to  be  reponed.  It  is 
a  prayer  on  the  merits,  and  we  cannot  consider  it  until  it  appears  in  the  rolL  It  is 
entitled  to  be  put  upon  the  roll  in  the  mean  time. 

When  the  case  appeared  in  the  roll  on  a  subsequent  day,  the  defenders  lodged  a 
minute,  referring  to  the  pursuer's  oath,  whether  two  years'  feu-duty  were  due  ?  and,  if 
the  oath  should  be  affirmative,  they  stated  that  they  were  willing  to  purge  the  irritancy 
at  the  bar.  It  was  again  objected,  that  the  Court  could  not  look  at  the  reclaiming  note ; 
that  it  ought  to  be  dismissed  as  incompetent^  in  respect  that  it  ought  to  have  prayed 
that  the  parties  should  be  merely  reponed ;  but 

The  Court  were  of  opinion  that  the  Act  of  Sederunt  could  not  be  so  judaically 
applied,  and.  therefore  remitted  the  case  back  to  the  Lord  Ordinary  with  the  reference, 
and  with  power  to  do  as  he  shall  see  cause. 

[Cf.  Arnold  v.  Winton,  14  D.  771.] 


No.  161.  Vm.  Dunlop  1226.    18  July  1848.     Ut  Diy.— Lord  Wood. 

Mrs.  WiLLOX  and  Mrs.  Pope,  Pursuers. — Ld^-Adv.- Rutherfwrd — Hector, 
Mrs.  Young  or  Fakrell,  Defender. — H  J.  Roberteon. 

Process — Issue — Reduction — Pedigree. — In  framing  an  issue  to  try  the  question  who  is 
nearest  heir  to  a  person  deceased,  it  is  not  necessary  to  state  the  pedigree  in  the  issue. 
Form  approved  ol 

SuiCce98ion — FuU-Blood  and  Half-Blood. — Question,  Whether  the  descendants  of  a 
brother  consanguinean  exclude,  in  succession,  the  descendants  of  a  full  sister  t 

This  was  a  question  as  to  the  proper  form  of  an  issue,  in  an  action  of  reduction, 
brought  by  Mrs.  Ann  Wood  or  Wiliox  and  Husband,  and  Mrs.  Elizabeth  Wood  or  Pope 
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and  Huflband,  of  the  service  of  Mrs.  Yoang  or  Farrell,  who  had  been  served  nearest  and 
lawful  heir  of  the  kte  Alexander  Wood  of  Woodbornden.  The  grounds  of  redaction 
were,  that  the  pnzsuers  were  nearer  heirs  than  Mrs.  Farrell,  in  respect  that  their  pro- 
pinquity was  deduced  from  a  brother,  while  Mrs.  Farrell's  propinquity  was  deduced 
from  a  sister  of  Alexander  Wood. 

To  try  this  question,  the  issue-clerks  proposed  the  following  issue  : — 

"  Whether  the  pursuers,  Mrs.  Ann  Wood  or  Willox,  and  Mrs.  Elizabeth  Wood  or 
Pope,  are  the  only  surviving  children  of  the  deceased  George  Wood,  some  time  fanner 
in  Blackmyres,  son  of  the  also  deceased  [1227]  George  Wood,  some  time  farmer  at 
Garlogie,  full  brother  of  the  also  deceased  James  Wood,  some  time  at  Kirktown  of 
Fetteiesso,  father  of  the  deceased  Alexander  Wood  of  Woodbumden ;  and  whether  the 
said  pursuers  are  nearest  and  lawful  heirs-portioners  of  the  said  Alexander  Wood  t " 

The  pursuers  moved,  that  the  word  fuU  should  be  omitted,  as  being  unnecessary, 
seeing  that,  if  descended  from  a  brother  consanguinean,  they  would  exclude  the  defender, 
though  descended  from  a  fuU  sister. 

The  defender,  on  the  authority  of  Stair,  3,  4,  33,  and  Ersk.  8,  8,  9,  replied,  that  the 
descendants  of  a  full  sister  excluded  those  of  a  brother  consanguinean ;  whereupon 

Ruiheffurdf  for  the  pursuers,  said,  that  it  was  unnecessary  to  enter  into  the  discus- 
sion of  this  point,  as  the  whole  issue  must  be  remodelled.  The  issue-clerks  had  over- 
looked the  form  laid  down  by  the  House  of  Lords  to  be  observed  in  all  cases  like  the 
present.  In  McLean  v.  Officers  of  State,^  there  was  a  remit  to  the  Court  of  Session  with 
an  issue,  which  must  also  be  followed  here.  It  excluded  altogether  the  detail  of  pedigree, 
and  was  in  these  terms  : — ''  Whether  the  appellant,  Alexander  McLean,  is  nearest  and 
lawful  heir-in-general  to  Archibald  McLean,  road-contractor  in  Aberdeen,  deceased  t" 

Lord  Pbbsidbnt. — By  having  that  issue  in  the  case  of  McLean,  the  defender  is  pre- 
cluded from  the  benefit  of  nothing  in  the  record.  We  must  stick  by  that  issue,  let  the 
trial  be  where  it  may.  The  invariable  practice  of  Scotland  had  been  to  take  the  other 
way,  and  state  the  pedigree.  The  House  of  Lords  overruled  that^  and  said  that  that 
was  not  the  best  way ;  and  that^  too,  after  they  would  have  before  them  all  the  pre- 
cedents in  our  law  to  a  contrary  effect.  They  gave  this  form  in  the  case  of  McLean,  and 
we  have  no  course  open  to  us  but  to  adopt  it  now* 

The  Court  accordingly  approved  of  the  following  issue ; — **  Whether  the  pursuen, 
Mrs.  Ann  Wood  or  Willox,  and  Mrs.  Elizabeth  Wood  or  Pope,  are  the  nearest  and 
lawful  heirs-portioners  of  Alexander  Wood  of  Woodburnden,  deceased  1 " 

[Cf.  M'Lean  v.  M'  Lean,  11  D.  880.] 


No.  162.  vrir.  DuBlop  1228.    18  July  1846.    Ist Div.— Lord Ciminghame. 

John  Hutchison,  Pursuer. — Cowan. 
CflABLES  Ferrikr,  Defender. —  Whigham 

Process — \TiUe  to  Sue — Landlord  and  Tenant.] — Held  a  summons  for  rent  irrelevant^  in 
respect  it  did  not  set  forth  the  pursuer's  title  to  sue,  nor  in  what  character  the  rent 
was  due  by  the  defender. 

This  was  an  action  by  John  Hutchison,  wood-merchant  in  Leith,  against  Charles 
Ferrier,  accountant  in  Edinburgh,  in  which  the  ground  of  action  was  set  forth  in  the 
summons  in  the  following  terms : — 

•*  That  Charles  Ferrier,  Esq.,  accountant  in  Edinburgh,  defender,  is  indebted  and 
owing  to  the  pursuer  the  sum  of  L.84,  Ss.  8d.  sterling,  being  the  amount  of  arrears  of 
renti  and  periodical  interest  thereon,  of  a  piece  of  ground  situated  in  or  near  Morton 
Street^  Leith,  conform  to  state  thereof  to  be  produced  in  the  process  to  follow  hereon, 

^  Maich  20,  1846,  (5  BeU's  App.  Ca.  60). 


\ 
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commencing  the  11th  day  of  November  1837,  and  ending  the  11th  day  of  November 
1845." 

The  conclusion  was  for  payment 

Preliminary  defences  were  stated  for  Ferrier,  the  second  of  which  was,  that  the 
summons  was  neither  relevant  nor  competent,  in  respect  it  was  not  framed  in  compli- 
ance with  the  statute  6  Geo.  lY.  c.  120,  §  2 ;  did  not  state  the  nature  of  any  right  or 
title  to  the  ground,  the  rent  of  which  was  sued  for,  or  the  grounds  on  which  payment  of 
rent  was  demanded.  To  this  the  pursuer  answered,  that  the  defender  was  well  aware 
of  the  ground  of  the  pursuer's  claim ;  and  that,  in  respect  to  the  ground  in  question,  the 
parties  had  been  involved  in  previous  litigations. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  Repels  the  second 
preliminary  defence,  in  respect  the  pursuer  will  be  bound,  under  the  summons  as  framed, 
to  show  that  the  parties  respectively  possessed  the  character  of  owner  and  tenant^  or 
occupier  of  the  piece  of  ground  specified  in  the  libel." 

The  defender  reclaimed. 

LoBD  Mackenzie. — In  the  case  of  M'lntosh,^  the  objection  stated  in  the  summons 
was,  that  the  pursuer,  who  was  suing  the  defender  for  rent,  had  not  set  forth  that  he 
was  the  defender's  landlord ;  and  that  defence  was  sustained.  But,  in  the  present  case, 
the  summons  does  not  say  that  there  was  any  landlord  at  all,  or  that  any  body  had  a 
title  to  the  ground,  the  rent  of  which  is  sued  for.  Neither  does  the  summons  state  why 
rent  is  due  by  the  defender.  It  cannot  be  pre-  [1229]  -sumed  that  he  is  liable  as 
tenant ;  for  a  party  may  become  liable  for  rent  as  cautioner  or  as  intromitter,  or  in  fifty 
different  ways.  Besides,  the  summons  disobeys  the  Act  of  Parliament,  (6  Geo.  lY.  c. 
120,)  the  second  section  of  which  requires  a  pursuer  "  to  set  forth,  in  explicit  terms, 
the  nature,  extent,  and  grounds  of  the  complaint,  or  cause  of  action."  It  may  be  said, 
indeed,  that  the  extent  of  this  action  is  given,  but  it  is  at  all  events  certain  that  the 
nature  and  grounds  of  action  are  not  set  forth.  I,  therefore,  think  that  the  interlocutor 
of  the  Lord  Ordinary  must  be  altered,  and  the  summons  dismissed. 

Lord  Fullxbton. — I  quite  agree  with. your  Lordship.  It  is  said  that  the  defender 
knows  the  ground  of  action.  I  do  not  doubt  that^  in  most  cases,  the  defender  does  so ; 
but  that  is  not  enough.  The  Court  must  know  the  grounds  of  action,  and  see  that  they 
are  properly  stated. 

Lord  President. — I  agree  with  your  Lordships.  We  never  could  enforce  the  pro- 
visions of  the  Act  of  Parliament,  in  any  case,  if  this  summons  were  allowed  to  pass. 

Lord  Jeffret  absent. 

The  Court  accordingly  altered  the  interlocutor  of  the  Lord  Ordinary,  sustained  the 
defender's  second  preliminary  defence,  dismissed  the  action,  and  found  the  defender 
entitled  to  expenses. 


No.  168.  VHI.  Drmlop  1229.     18  July  1848.«    let  Div.— Lord  Ouninghame. 

Alkxandbr  Lawson  and  Others,  (Mrs.  Ogilvie's  Trustees.) — Neaves — Moir. 

Kirk-Session  of  Dundee, — Marshall — Macfarlane. 

Jambs  Robertson. — G.  0.  Bdl — Inglis. 

Stai.  39  and  40  Geo,  III.  c,  98,  {Thduaaon  Act)— Accumulation — I'vust — Glauie-- 
Heritable  and  Moveable, — ^A  person  executed  a  trust-deed  and  settlement,  by  which 
the  trustees  had  a  discretionary  power  to  sell  heritage  or  not  as  they  should  think 
proper ;  after  payment  of  debts  and  legacies,  they  were  directed  to  give  to  the  kirk- 
session  of  Dundee  L.2000,  or  the  "balance"  of  the  estate,  which  was  to  be  invested 
in  Government  stock ;  and  the  dividends  arising  therefrom  to  be  again  and  always 
invested  in  the  funds,  and  so  continue  accumxilating  for  one  hundred  years,  when 
the  sum  accumulated  should  be  appropriated  for  the  building  and  establishing  an 


1  Mcintosh  V.  Mlntosh,  June  9,  1835,  {ante,  Vol.  XIII.  p.  884). 
3  Decided  12th  February  1846. 
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hospital  for  poor  boys  in  Dundee ; — lleld  that  the  kirk-session  were  entitled  to  the 
residue  of  the  estate ;  that  the  (Erection  to  accumulate  for  one  hundred  years  was 
struck  at  by  the  Thelusson  Act^  39  and  40  Greo.  III.  c  98,  which  prevents  accumula- 
tions of  personal  estate  for  any  longer  term  than  the  life  of  the  granter  of  the  deed, 
or  twenty-one  years  after  his  death;  that  the  residue  was  moveable  estate,  and, 
therefore,  that  the  direction  to  accumulate  did  not  fall  under  the  exception  as  to 
heritage  in  the  said  Act ;  that  the  illegality  of  the  provision  to  accumulate  beyond 
the  period  permitted  by  the  statute  did  not  invalidate  the  provision  in  other  respects ; 
and  that  the  kirk-session,  as  residuary  legatees,  were,  therefore,  entitled  to  the  same, 
in  virtue  of  the  provision  in  the  statute,  that  in  every  case  where  the  accumulation 
shall  be  directed  otherwise  than  as  it  permits,  the  rents  and  produce  shall  "  go  to 
[1230]  and  be  received  by  such  person  or  persons  as  would  have  been  entitled  thereto, 
if  such  accumulation  had  not  been  directed." 
Succesnon — Heirs  and  Assignees — Trust — Settlement — Legacy — Clause, — ^A  party  by  his 
trust-deed  and  settlement,  executed  in  1808,  appointed  the  residue  of  his  estate  to  be 
paid  to  the  kirk-session  of  Dundee ;  thereafter,  by  a  subsequent  deed,  he  appointed 
L.1300  to  be  paid,  on  the  emergence  of  certain  events,  (which  happened,)  to  **  his 
nearest  heirs  and  assignees ; " — Held  that  this  sum  belonged  to  the  [trustees  of  the 
charity  as]  residuary  legatees,  and  not  to  the  executor  or  heir-at-law. 

George  Ogilvie,  some  time  of  the  island  of  Jamaica,  thereafter  residing  in  Dundee, 
executed  a  deed  of  settlement  on  4th  July  1808,  whereby  he  conveyed  to  six  persons, 
named  as  trustees,  all  his  estate  and  effects,  in  trust,  for  the  purposes  therein  mentioned. 
By  a  subsequent  clause,  he  appointed  Mrs.  Lilias  Currance,  his  spouse,  to  be  always  one 
of  the  quorum  of  his  trustees  while  residing  in  Dundee.  The  truster,  in  the  first  place, 
directed  his  trustees  to  sell  what  should  be  necessary  of  his  moveable  estate ;  but,  quoad 
his  heritage,  he,  upon  the  statement  that  "  it  may  be  more  for  the  advantage  of  the 
trust-estate  that  my  heritable  property  remain  unsold  for  some  time,"  left  it  entirely  to 
the  discretion  of  his  trustees  either  to  sell  it  or  not  as  they  might  think  proper.  He 
excepted  from  this  discretionary  power  certain  subjects,  which  were  appointed  to  be 
liferented  by  his  wife,  and  which  were  to  remain  unsold  till  her  decease.  After  making 
certain  additional  provisions  in  favour  of  his  Vife,  he  directed  the  funds  of  the  trust  to 
be  invested  in  particular  securities  mentioned  in  the  deed. 

The  distribution  of  the  estate  is  then  regulated  as  follows : — He  directed  that  the 
whole  residue  and  remainder  of  his  estate  and  effects  should  be  divided  equally  among 
his  sons,  and  the  survivors  of  them,  and  the  surviving  children  of  his  daughters,  each 
son  having  an  equal  share,  and  the  children  of  each  daughter  an  equal  share  among  them. 
He  likewise  appointed  each  son  to  have  L.200  of  his  share  on  attaining  migority,  and 
the  remainder  on  his  arriving  at  the  age  of  twenty-five  years  complete.  The  trust-deed 
further  provided,  that^  "  failing  the  whole  of  my  sons  before  majority,  (as  to  the  first 
payment))  and  their  attaining  the  age  of  twenty-five  years  complete,  (as  to  the  balance 
of  their  said  shares,)  and  of  the  children  of  my  said  daughters  before  migority,  I  appoint 
the  whole  residue  and  remainder  of  my  said  estate  and  effects  to  be  liferented  "  by  his 
wife;  and  at  the  first  term  after  her  death  to  be  applied  for  the  uses  and  purposes 
following,  viz. : — "  To  my  nephew,  George  Robertson,  jeweller  in  Dundee,  a  legacy  of 
L.20  sterling ;  to  each  of  his  sisters  then  in  life  a  legacy  of  L.50  sterling ;  and,  after 
payment  of  these  legacies,  the  balance  to  be  applied  for  the  uses  and  purposes  herein- 
after mentioned  and  declared,  viz.  to  the  Kirk-session  of  Dundee  L.500,  as  a  perpetual 
fund,  to  be  invested  in  Government  funds,  or  good  heritable  security,  [1231]  and  the 
dividends  or  interests  arising  therefrom  to  be  applied  yearly  for  behoof  of  the  poor  of 
the  parish  of  Dundee ;  the  Kirk-session  shall,  by  acceptation  of  this  donation,  be  bound 
to  take  charge  of  L.2000  sterling  (or  the  remainder  of  Uie  foresaid  balance)  as  an  accumu- 
lating fund,  to  be  invested  in  Government  stock,  and  the  dividends  arising  therefrom  to 
be  again  and  always  invested  in  the  funds,  and  to  continue  accumulating  for  100  years, 
(not  presuming  to  carry  my  views  further,)  when  the  sum  so  accumulated  shall  be 
wholly  appropriated  for  the  building  and  establishing  of  an  hospital  for  the  maintenance, 
clothing,  and  education  of  poor  boys  belonging  to  the  inhabitants  of  Dundee,  to  be  under 
the  direction  and  management  of  the  aforesaid  Kirk-session."  The  deed  concluded  with 
power  of  assumption  of  new  trustees,  and  a  nomination  of  the  trustees  as  executors  of 
the  granter. 
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Mr.  Ogilvie  Lad  only  one  son,  and  in  regard  to  him  there  is  a  codicil  attached  to  the 
above  deed  of  1808,  and  which  bears  date  3d  February  1819,  by  which  Mr.  Ogilvie 
altered  his  settlement  of  1808,  "  in  so  far  as  relates  to  George  Ogilvie,  my  son  ;  in  place 
of  which,  I  direct  and  appoint  that  he  and  his  children,  if  he  shall  have  any,  shall  have 
the  interest,  or  annual  profit  of  the  whole  residue  and  remainder  of  any  trust-estate  and 
effects  paid  to  him  and  them  quarterly,  or  in  such  proportions  as  my  trustees  shall  think 
proper,  as  an  annuity  for  their  elementary  support;  and  after  his  and  their  decease  my 
trust-estate  shall  be  applied  as  directed  in  this  settlement.'' 

Mr.  Ogilvie  executed  certain  other  deeds  relative  to  his  succession.  The  first  of 
these  was  upon  30th  August  1813,  in  the  form  of  a  trust-deed.  The  purpose  of  this 
trust  was  to  make  provisions  for  the  truster's  wife  and  his  children  ;  and,  after  destining 
for  their  behoof  certain  heritable  property  therein  described,  he  appoints  his  trustees, 
at  the  death  of  his  daughter,  Lilias  Ogilvie,  to  pay  to  the  heirs  of  her  body  the  sum  of 
L.500 ;  and  failing  such  heirs,  or  her  disposing  of  that  sum,  the  foresaid  sum  of  L.500 
"  shall  be  paid  by  my  said  trustees  and  their  foresaids  to  the  foresaid  George  Ogilvie, 
my  son,  and  his  heirs,  executors,  and  successors  whomsoever."  He  thereafter  directs 
"  payment  to  the  said  George  Ogilvie,  my  son,  and  to  his  heirs  and  executors,  of  the 
sum  of  L.800  sterling,"  at  the  first  term  after  the  death  of  the  longest  liver  of  the 
spouses. 

Lilias  Ogilvie  died  in  minority,  having  predeceased  her  father.  Accordingly,  Mr. 
Ogilvie,  by  a  subsequent  deed,  dated  16th  February  1825,  narrating  the  circumstances, 
bound  and  obliged  the  trustees  mentioned  in  the  deed  of  1813,  "instead  of  making  pay- 
ment to  the  said  George  Ogilvie,  my  son,  of  the  foresaid  sums  of  L.500  and  L.800,  to 
which  he  would  have  been  entitl^  by  the  said  trust-disposition,  and  to  lay  out  the 
foresaid  sums,  amounting  together  to  L.1300'  sterling,  after  the  death  of  the  longest 
liver  of  me  or  my  said  spouse,  upon  good  heritable  security,  and  to  take  the  bond  or 
security  therefor  payable  to  themselves,  the  said  [1232]  trustees,"  but  "  in  trust  always 
for  behoof  of  the  said  George  Ogilvie,  my  son,  in  liferent,  during  all  the  days  of  his 
lifetime,  for  his  liferent  use  allenarly,"  and  at  his  death,  in  trust,  for  behoof  of  his 
child  or  children,  the  share  of  each  child'  being  payable  on  their  respectively  attaining 
the  age  of  twenty-five  years  complete ;  and  "  failing  the  child  or  children  of  George 
Ogilvie,  my  son,  the  said  sums  of  L.500  and  L.800,  shall  fall  and  be  paid  to  my  own 
nearest  heirs  and  assignees  whomsoever,  the  interest  of  my  said  nearest  heirs  and 
assignees  whomsoever  in  said  sums  being,  however,  to  be  suspended  until  the  death  of 
the  wife  of  my  son,  if  the  liferent  annuity  after  mentioned  shall  be  provided  to  her,  but 
not  otherwise." 

Mr.  Ogilvie,  senior,  died  on  19th  April  1825.  He  was  survived  by  his  wife,  and 
by  George  Ogilvie,  junior,  his  son ;  but,  with  the  exception  of  Mrs.  Ogilvie,  none  of 
the  trustees  named  in  the  two  trust-dispositions  and  deeds  of  settlement  accepted  or 
acted.  Mrs.  Ogilvie,  however,  accepted.  She  also  confirmed  as  executor  to  her  husband, 
and  assumed  the  management  of  his  estate  and  effects. 

George  Ogilvie,  junior,  lived  till  the  year  1829,  when  he  died  without  issue.  He 
made  up  no  title  to  his  fother's  estate ;  but,  upon  the  23d  June  1827,  he  executed  a 
trust-settlement,  in  favour  of  his  mother,  of  his  whole  means  and  effects,  and,  in 
particular,  of  all  interest  compet^t  to  him  under  his  father's  settlements.  This  deed 
constituted  all  his  property.  He  specially  gave  power  to  his  trustees  to  take  whatever 
steps  they  might  consider  proper  to  reduce  his  father's  settlements,  so  far  as  they  might 
be  prejudicial  to  him. 

Mrs.  Ogilvie,  the  mother,  the  only  trustee  under  this  settlement  of  her  son  who 
accepted  and  acted,  did  not  take  any  steps  for  setting  aside  her  husband's  deeds.  On 
the  contrary,  she  executed  two  trust  dispositions  and  settlements,  by  which  she  ratified 
them,  and  declared  it  to  be  her  purpose  and  wish  that  "  the  same  should  be  carried  into 
full  effect,  according  to  the  plain  sense  and  meaning  of  the  same." 

Her  first  settlement  was  dated  30th  October  1831,  and  contained  "  a  further  pro- 
vision to  the  effect,  that  as  the  funds  left  by  her  husband  might  be  inadequate  to  pay 
the  provisions  made  by  him  to  the  pursuers  of  L.2000  and  L.500,  she  was  disposed  to 
make  up  any  deficiency  of  the  last  mentioned  sum ;  but  as  she  considered  that  the 
value  of  the  heritable  property  left  by  her  husband  waa  fully  equal  to  L.2000,  and  as  it 
was  her  wish  that  that  property  should  not  be  sold,  but  conveyed  to  and  retained  by 
the  trustees  of  the  hospital  for  the  purposes  thereof,  as  of  that  value ;  therefore,  in  that 
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yiew,  and  on  condition  of  tbe  puranera,  the  said  Kirk-aession,  accepting  of  said  trasti 
she  thereby  directed  and  appointed  her  trustees,  after  payment  of  her  debts,  and  the 
expenses  attending  the  trust,  primo  loco,  to  make  up  and  pay  to  the  pursuers,  the  Kirk- 
session,  such  a  sum  as,  with  the  sums  to  be  recovered  from  the  estate  of  her  said 
husband,  would  [1233]  make  up  the  foresaid  sum  of  L.500  to  be  held  and  applied  by 
the  pursuers,  with  and  under  the  conditions,  and  for  the  purposes  specified  in  this  said 
settlement." 

Her  second  and  supplementary  settlement,  and  codicils  thereto,  bore  dates  9th  June, 
and  5th  and  27th  August  1841.  By  this  deed  she  directed  her  trustees  to  pay  to  the 
Kirk-session  of  Dundee  the  sum  of  JL400,  in  addition  to  the  sums  already  bequeathed 
to  them ;  but  this  on  condition  of  their  accepting  the  trust  conferred  on  them  by  her 
husband.  And  further  towards  the  same  object,  she  set  aside,  as  a  cumulative  fund, 
the  rents  received  by  her  from  the  rock  or  quarry  at  Bellfield,  amounting  to  L.50  yearly. 
She  directed  both  these  sums  to  be  applied  by  the  Kirk-session  strictiy  in  implement 
of  the  conditions,  and  for  the  purposes  specified  in  the  settlement  of  her  husband,  and  in 
her  own  trust  disposition  and  settlement 

Mrs.  Ogilvie  died  on  10th  September  1841,  and  her  trustees  accepted  of  the  trust, 
and  entered  upon  the  possession  and  management  of  her  moveable  estate. 

James  Robertson  of  Gienloin  served  himself  heir  on  2d  February  1842  to  his  maternal 
uncle,  George  Ogilvie  senior,  and  proceeded  to  take  possession  of  his  heritable  estate. 

The  Kirk-session  of  Dundee  accepted  of  the  trusts  and  bequests  conferred  upon 
them  by  the  deeds  of  settlement  before  mentioned. 

Such  being  the  state  of  matters,  various  actions  were  raised.  The  Kirk-session 
instituted  an  action  against  Mr.  Eobertson,  as  heir-at-law  of  the  truster,  and  also  against 
tiie  trustees  of  Mrs.  Ogilvie,  concluding  that  the  former  should  be  bound  to  denude  of 
the  heritable  estate  in  their  favour,  and  that  Mrs.  Ogilvie's  trustees  should  make  pay- 
ment to  them  of  the  several  sums  bequeathed  to  them  by  Mr.  and  Mrs.  Ogilvie. 

Mrs.  Ogilvie's  trustees  instituted  an  action  of  declarator  and  reduction,  concluding 
that  it  should  be  found  that  George  Ogilvie  junior,  had  right  to  the  whole  residue  of  his 
father ;  that  his  right  was  conveyed  to  his  mother,  and  by  her  to  her  trustees,  who 
were  entitled  to  apply  the  whole  funds  for  the  purposes  of  Mrs.  Ogilvie's  trust ;  that 
the  sum  of  L.ldOO,  directed  by  the  deed  of  1813  to  be  paid,  was  never  revoked,  but 
belonged  to  George  Ogilvie  junior,  and  now  to  the  pursuers.  The  action  also  concluded 
for  reduction  of  the  title  made  by  Robertson. 

Robertson  also  raised  an  action  against  Mrs.  Ogilvie's  trustees,  but  the  Kirk-session 
of  Dundee  were  not  called  as  parties  to  it.  The  action  narrated  the  deeds  of  1813  and 
1825,  and  concluded  that  the  sums  of  L.500  and  L.800,  appointed  by  the  deed  of  1813 
to  be  paid  to  the  truster's  son  and  daughter,  should  be  paid  over  to  the  pursuer,  Mr. 
Robertson,  as  the  same  was  provided  to  the  "  truster's  nearest  heirs  and  assignees  whom- 
soever." 

Defences  having  been  lodged  to  these  three  actions,  and  the  records  closed,  they 
were  conjoined.  Pending  the  discussion  of  the  various  [1234]  points  at  issue,  a  judicial 
factor  was  appointed  to  manage  the  property,  with  the  usual  powers. 

The  Lord  Ordinary  reported  the  case.^ 

1  (•  Note. — The  present  cases  relate  to  the  succession  of  the  late  Mr.  George  Ogilvie 
of  Dundee.  The  deeds  on  which  the  questions  at  issue  depend,  were  lately  before  the 
Court  (20th  December  1844)  in  a  reduction  brought  by  Mr.  Robertson  as  heir-at-law  of 
Ogilvie,  in  which  the  Court  concurred  with  the  Lord  Ordinary,  in  thinking  that  there 
were  no  grounds  for  the  reduction,  whatever  pleas,  as  to  the  le^  construction  and  effect 
of  the  deeds,  might  be  raised  on  their  own  merits.  In  order  to  try  these  questions, 
declarators  have  been  brought  by  the  different  parties  interested,  on  which  revised  cases 
have  been  prepared,  which  are  now  submitted  to  the  Court. 

'*  These  cases  are  reported  to  the  Court  as  some  of  the  points,  particularly  that  raised 
on  the  Thelusson  Act,  are  important  and  new  in  our  practice,  and,  being  discussed  in 
papers  of  much  ability  and  research,  are  well  entitled  to  the  deliberate  consideration  of 
the  Court. 

"  The  import  of  the  different  deeds  on  which  the  claims  of  the  parties  are  founded, 
is  not  involved  in  any  complication  or  obscurity,  and  they  are  very  clearly  explained  in 
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'  P236]  Mrs.  Ogilvie's  trustees  pleaded ; — The  yarious  deeds  executed  by  Mr.  Ogilvie 
were  intended  to  create  a  trust,  bat  without  any  declaration  of  [1236]  purposes  that 
could  be  legally  carried  into  effect,  and  consequently  it  resolved  into  one  for  behoof  of 
Gleorge  Ogilvie  junior,  the  heir-at-law.     And  this  being  the  case,  George  Ogilvie  jjonior 

the  cases.    It  will  be  sufficient  to  advert  to  the  pleas  of  the  different  parties  in  their 
order. 

*'I.  The  first  question  for  consideration  is,  Whether  the  bequest  by  Mr.  Ogilvie 
senior,  to  the  Kirk-session  of  Dundee  of  L.2(K)0,  failing  his  son,  or  otherwise  of  the 
remainder  of  his  estate,  be  valid  or  ineffectual  under  the  Thelusson  Act?  And  it  humbly 
appears  to  the  Lord  Ordinary,  that  the  other  competitors  have  not  been  able  satisfactorily 
to  meet  or  to  obviate  the  pleas  and  authorities  urged  by  the  Kirk-session  in  the  revised 
case  in  support  of  their  daim. 

'*(!.)  With  reference  to  the  terms  of  the  primary  settlement  of  George  Ogilvie 
senior,  in  1808,  it  is  thought  that  the  provision  left  to  the  Kirk-session  for  accumulation, 
and  afterwards  for  the  foundation  of  an  hospital,  must  be  viewed  as  consisting  chiefly  of 
heritage.  This  neither  the  trustees  nor  the  Kirk-session  are  bound  to  convert  into 
money ;  and  if  so,  it  comes  directly  within  the  exemption  in  the  Thelusson  Act,  which 
provides,  '  That  nothing  in  this  Act  contained  shall  extend  to  any  disposition  respecting 
'  heritable  property  within  that  part  of  Great  Britain  called  Scotland.' 

*'  Although  it  is  impossible  to  view  without  a  feeling  of  distrust,  and  perhaps  of 
ridicule,  the  sanguine  anticipations  of  old  Ogilvie  as  to  the  possible  amount  of  the 
accumulations  in  a  century  hence,  which  have  been  so  often  visionary  in  other  instances, 
yet  there  are  exceptions,  within  the  knowledge  of  all  in  Scotland  possessed  of  common 
information  as  to  our  institutions,  which  ought  to  check  any  hasty  conclusion  as  to  the 
impossibility  of  accumulation.  In  the  case  of  John  Watson's  Hospital  in  Edinburgh,  a 
fund,  which  was  only  L.4700  in  1781,  had  accumulated  to  L.90,000  in  1822.  If  Mr. 
Ogilvie's  bequest  should  be  managed  with  equal  success,  it  might  eventually  be  an 
establishment  of  no  small  importance  for  a  populous  town  like  Dundee  to  possess, 
subject  as  it  is  to  all  the  fluctuations  and  reverses  unavoidable  in  a  trading  and  manu- 
facturing community. 

"(2.)  Even  if  the  sum  bequeathed  was  found  to  be  moveable,  then,  upon  the 
authorities  quoted  by  the  Kirk-session,  the  legacy  of  the  principal  sum  would  be  valid, 
and  the  accumulation  would  be  good,  at  least  for  the  period  permitted  by  the  actj  and 
the  accumulated  balance  of  principal  and  interest  would  fall  to  be  paid  to  the  legatees, 
without  their  being  fettered  by  the  illegal  condition  attached  to  the  bequest. 

'*  (3.)  If  the  provision  to  the  Kirk-session  made  by  Mr.  Ogilvie  were  void  in  law, 
under  the  Thelusson  Act,  the  residue  in  that  event  would  have  belonged  to  his  son, 
George  Ogilvie  junior,  who  survived  his  father,  and  attained  majority,  and  conveyed  aU 
his  rights  to  his  mother.  Her  settlement^  however,  shows  that  old  Ogilvie's  estate 
remained  in  heritage  even  at  the  date  of  her  settlement  in  1831,  (and  probably  is  still 
unconverted  into  money,)  as  she  expressly  set  forth  in  her  will,  that  Mt  is  my  wish  that 
'  the  said  property  shall  not  be  sold,  but  conveyed  to,  and  retained  by  the  trustees  of 
'  the  said  hospital.'  That  provision  alone  brought  the  whole  property  within  the 
exception  of  the  Thelusson  Act,  before  quoted. 

'*  (4.)  If,  upon  any  legal  ground,  Mrs.  Ogilvie's  settlement,  confirming  her  husband's 
destination  to  the  Kirk-session  for  the  purposes  of  an  hospital,  should  be  void  on  the 
same  ground  as  her  husband's,  that  it  appointed  an  a^umulation  for  an  illegal  period, 
then  the  residue,  being  validly  destined  by  George  Ogilvie  junior,  to  her,  would,  in  the 
case  supposed,  be  claimable  not  by  Mr.  Ogilvie's  heir,  but  by  the  heir  of  Mrs.  Ogilvie, 
for  whom  no  appearance  is  made  in  this  competition. 

"  (5.)  The  objections  to  the  bequest  of  the  separate  sum  of  L.500,  bequeathed  by 
Mr.  Ogilvie's  settlement  of  1808,  to.  the  Kirk-session,  for  behoof  of  the  poor,  seem  to  be, 
in  every  view,  untenable.  That  legacy  is  not  conditional.  It  was  given  for  behoof  of 
the  poor ;  and  it  was  only  stipulated  that  the  session,  in  respect  of  that  bequest,  should 
take  charge  of  the  hospital  fund, — but  it  was  not  conditioned  that  the  legacy  should  faU 
if  there  should  be  no  hospital  fund  to  administer. 

**  Lastly,  On  this  part  of  the  case  only  one  doubt  occurs  to  the  Lord  Ordinary,  which 
probably' may  lead  to  nothing,  as  it  is  not  urged  by  the  parties  interested.  Viewing  the 
present  as  a  disherimm  of  the  hei^at-law,  he  is  well  entitled  to  insist  on  a  very  strict 
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yiew,  and  on  condition  of  the  pursnera,  the  said  Kirk-fiession,  accepting  of  said  trust, 
she  thereby  directed  and  appointed  her  trustees,  after  payment  of  her  debts,  and  the 
expenses  attending  the  trust,  primo  loco^  to  make  up  and  pay  to  the  pursuers,  the  Kirk- 
session,  such  a  sum  as,  with  the  sums  to  be  recovered  from  the  estate  of  her  said 
husband,  would  [1233]  make  up  the  foresaid  sum  of  L.500  to  be  held  and  applied  by 
the  pursuers,  with  and  under  the  conditions,  and  for  the  purposes  specified  in  this  said 
settlement.  ** 

Her  second  and  supplementary  settlement,  and  codicils  thereto,  bore  dates  9th  June, 
and  5th  and  27th  August  1841.  By  this  deed  she  directed  her  trustees  to  pay  to  the 
Kirk-session  of  Dundee  the  sum  of  L.400,  in  addition  to  the  sums  already  bequeathed 
to  them ;  but  this  on  condition  of  their  accepting  the  trust  conferred  on  them  by  her 
husband.  And  further  towards  the  same  object,  she  set  aside,  as  a  cumulative  fund, 
the  rents  received  by  her  from  the  rock  or  quarry  at  Bellfield,  amounting  to  L.50  yearly. 
She  directed  both  these  sums  to  be  applied  by  the  Kirk-session  strictly  in  implement 
of  the  conditions,  and  for  the  purposes  specified  in  the  settlement  of  her  husband,  and  in 
her  own  trust  disposition  and  settlement. 

Mrs.  Ogilvie  died  on  10th  September  1841,  and  her  trustees  accepted  of  the  trusty 
and  entered  upon  the  possession  and  management  of  her  moveable  estate. 

James  Robertson  of  Glenloin  served  himself  heir  on  2d  February  1842  to  his  maternal 
uncle,  George  Ogilvie  senior,  and  proceeded  to  take  possession  of  his  heritable  estate. 

The  Kirk-session  of  Dundee  accepted  of  the  trusts  and  bequests  conferred  upon 
them  by  the  deeds  of  settlement  before  mentioned. 

Such  being  the  state  of  matters,  various  actions  were  raised.  The  Kirk-seasion 
instituted  an  action  against  Mr.  Robertson,  as  heir-at-law  of  the  truster,  and  also  against 
tlie  trustees  of  Mrs.  Ogilvie,  concluding  that  the  former  should  be  bound  to  denude  of 
the  heritable  estate  in  their  favour,  and  that  Mrs.  Ogilvie's  trustees  should  make  pay- 
ment to  them  of  the  several  sums  bequeathed  to  them  by  Mr.  and  Mrs.  Ogilvie. 

Mrs.  Ogilvie's  trustees  instituted  an  action  of  declarator  and  reduction,  concluding 
that  it  should  be  found  that  George  Ogilvie  junior,  had  right  to  the  whole  residue  of  his 
father ;  that  his  right  was  conveyed  to  his  mother,  and  by  her  to  her  trustees,  who 
were  entitled  to  apply  the  whole  funds  for  the  purposes  of  Mrs.  Ogilvie's  trust ;  that 
the  sum  of  L.1300,  directed  by  the  deed  of  1813  to  be  paid,  was  never  revoked,  but 
belonged  to  George  Ogilvie  junior,  and  now  to  the  pursuers.  The  action  also  concluded 
for  reduction  of  the  title  made  by  Robertson. 

Robertson  also  raised  an  action  against  Mrs.  Ogilvie's  trustees,  but  the  Kirk-seesion 
of  Dundee  were  not  called  as  parties  to  it.  The  action  narrated  the  deeds  of  1813  and 
1825,  and  concluded  that  the  sums  of  L.500  and  L.800,  appointed  by  the  deed  of  1813 
to  be  paid  to  the  truster's  son  and  daughter,  should  be  paid  over  to  the  pursuer,  Mr. 
Robertson,  as  the  same  was  provided  to  the  "  truster's  nearest  heirs  and  assignees  whom- 


soever." 


Defences  having  been  lodged  to  these  three  actions,  and  the  records  closed,  they 
were  cozgoined.  Pending  the  discussion  of  the  various  [1234]  points  at  issue,  a  judicial 
factor  was  appointed  to  manage  the  property,  with  the  usual  powers. 

The  Lord  Ordinary  reported  the  case.^ 

1  <*  Note. — The  present  cases  relate  to  the  succession  of  the  late  Mr.  George  Ogilvie 
of  Dundee.  The  deeds  on  which  the  questions  at  issue  depend,  were  lately  before  the 
Court  (20th  December  1844)  in  a  reduction  brought  by  Mr.  Robertson  as  heir-at-law  of 
Ogilvie,  in  which  the  Court  concurred  with  the  Lord  Ordinary,  in  thinking  that  there 
were  no  grounds  for  the  reduction,  whatever  pleas,  as  to  the  le^  construction  and  effect 
of  the  deeds,  might  be  raised  on  their  own  merits.  In  order  to  try  these  questions, 
declarators  have  been  brought  by  the  different  parties  interested,  on  which  revised  cases 
have  been  prepared,  which  are  now  submitted  to  the  Court. 

''  These  cases  are  reported  to  the  Court  as  some  of  the  points,  particularly  that  raised 
on  the  Thelusson  Act,  are  important  and  new  in  our  practice,  and,  being  discussed  in 
papers  of  much  ability  and  research,  are  well  entitled  to  the  deliberate  consideration  of 
the  Court. 

"  The  import  of  the  different  deeds  on  which  the  claims  of  the  parties  are  founded, 
is  not  involved  in  any  complication  or  obscurity,  and  they  are  very  clearly  explained  in 
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[1236]  Mrs.  Ogilvie's  trustees  pleaded ; — ^The  yarious  deeds  executed  by  Mr.  Ogilvie 
were  intended  to  create  a  trust,  but  without  any  declaration  of  [1236]  purposes  that 
could  be  legally  carried  into  effect,  and  consequently  it  resolved  into  one  for  behoof  of 
George  Ogilvie  junior,  the  heir-at-law.     And  this  being  the  case,  George  Ogilvie  jjinior 

the  cases.    It  will  be  sufficient  to  advert  to  the  pleas  of  the  different  parties  in  their 
order. 

"  I.  The  first  question  for  consideration  is,  Whether  the  bequest  by  Mr.  Ogilvie 
senior,  to  the  Kirk-session  of  Dundee  of  L.2000,  failing  his  son,  or  otherwise  of  the 
remainder  of  his  estate,  be  valid  or  ineffectual  under  the  Thelusson  Act  ?  And  it  humbly 
appears  to  the  Lord  Ordinary,  that  the  other  competitors  have  not  been  able  satisfactorily 
to  meet  or  to  obviate  the  pleas  and  authorities  urged  by  the  Kirk-session  in  the  revised 
case  in  support  of  their  chum. 

"(1.)  With  reference  to  the  terms  of  the  primary  settlement  of  George  Ogilvie 
senior,  in  1808,  it  is  thought  that  the  provision  left  to  the  Kirk-session  for  accumulation, 
and  afterwards  for  the  foundation  of  an  hospital,  must  be  viewed  as  consisting  chiefly  of 
heritage.  This  neither  the  trustees  nor  the  Kirk-session  are  bound  to  convert  into 
money ;  and  if  so,  it  comes  directly  within  the  exemption  in  the  Thelusson  Act,  which 
provides,  '  That  nothing  in  this  Act  contained  shall  extend  to  any  disposition  respecting 
<  heritable  property  within  that  part  of  Great  Britain  called  Scotland.' 

''  Although  it  is  impossible  to  view  without  a  feeling  of  distrust,  and  perhaps  of 
ridicule,  the  sanguine  anticipations  of  old  Ogilvie  as  to  the  possible  amount  of  the 
accumulations  in  a  century  hence,  which  have  been  so  often  visionary  in  other  instances, 
yet  there  are  exceptions,  within  the  knowledge  of  all  in  Scotland  possessed  of  common 
information  as  to  our  institutions,  which  ought  to  check  any  hasty  conclusion  as  to  the 
impossibility  of  accumulation.  In  the  case  of  John  Watson's  Hospital  in  Edinburgh,  a 
fund,  which  was  only  L.4700  in  1781,  had  accumulated  to  L.90,000  in  1822.  If  Mr. 
Ogilvie's  bequest  should  be  managed  with  equal  success,  it  might  eventually  be  an 
establishment  of  no  small  importance  for  a  populous  town  like  Dundee  to  possess, 
subject  as  it  is  to  all  the  fluctuations  and  reverses  unavoidable  in  a  trading  and  manu- 
facturing community. 

"  (2.)  Even  if  the  sum  bequeathed  was  found  to  be  moveable,  then,  upon  the 
authorities  quoted  by  the  Kirk-session,  the  legacy  of  the  principal  sum  would  be  valid, 
and  the  accumulation  would  be  good,  at  least  for  the  period  permitted  by  the  act,  and 
the  accumulated  balance  of  principal  and  interest  would  fall  to  be  paid  to  the  legatees, 
without  their  being  fettered  by  the  illegal  condition  attached  to  the  bequest. 

'*  (3.)  If  the  provision  to  the  Kirk-session  made  by  Mr.  Ogilvie  were  void  in  law, 
under  the  Thelusson  Act,  the  residue  in  that  event  would  have  belonged  to  his  son, 
George  Ogilvie  junior,  who  survived  his  father,  and  attained  majority,  and  conveyed  all 
his  rights  to  his  mother.  Her  settlement,  however,  shows  that  old  Ogilvie's  estate 
remained  in  heritage  even  at  the  date  of  her  settlement  in  1831,  (and  probably  is  still 
unconverted  into  money,)  as  she  expressly  set  forth  in  her  wiU,  that  *  it  is  my  wish  that 
'  the  said  property  shall  not  be  sold,  but  conveyed  to,  and  retained  by  the  trustees  of 
*  the  said  hospitd.'  That  provision  alone  brought  the  whole  property  within  the 
exception  of  the  Thelusson  Act,  before  quoted. 

''  (4.)  If,  upon  any  legal  ground,  Mrs.  Ogilvie's  settlement,  confirming  her  husband's 
destination  to  the  Kirk-session  for  the  purposes  of  an  hospital,  should  be  void  on  the 
same  ground  as  her  husband's,  that  it  appointed  an  accumulation  for  an  illegal  period, 
then  the  residue,  being  validly  destined  by  George  Ogilvie  junior,  to  her,  would,  in  the 
case  supposed,  be  claimable  not  by  Mr.  Ogilvie's  heir,  but  by  the  heir  of  Mrs.  Ogilvie, 
for  whom  no  appearance  is  made  in  this  competition. 

**  (5.)  The  objections  to  the  bequest  of  the  separate  sum  of  L.500,  bequeathed  by 
Mr.  Ogilvie's  settlement  of  1808,  to,  the  Kirk-session,  for  behoof  of  the  poor,  seem  to  be, 
in  every  view,  untenable.  That  legacy  is  not  conditional.  It  was  given  for  behoof  of 
the  poor ;  and  it  was  only  stipulated  that  the  session,  in  respect  of  that  bequest^  should 
take  cha^e  of  the  hospital  fund, — but  it  was  not  conditioned  that  the  legacy  should  fall 
if  there  should  be  no  hospital  fund  to  administer. 

"  Lastly,  On  this  part  of  the  case  only  one  doubt  occurs  to  the  Lord  Ordinary,  which 
probably  may  lead  to  nothing,  as  it  is  not  urged  by  the  parties  interested.  Viewing  the 
present  as  a  disherimm  of  the  hei^at-law,  he  is  weU  entitled  to  insist  on  a  very  strict 
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effectually  conTeyed  his  jus  erediti  in  his  father's  estate  to  his  mother,  Mrs.  Ogilvie, 
whom  her  trustees  represent.  The  soundness  of  this  view  depends  on  the  question  as 
to  the  legality  of  the  bequest  of  the  residue  to  the  Eirk-sessioiL  The  Thelusaon  Act 
(39  and  40  Geo.  III.  c.  98,)  enacts,  that  no  person  shall  by  any  deed,  surrender,  will, 
codicil,  or  otherwise,  settle  any  real  or  personal  property,  so  that  the  rents  and  produce 
thereof  shall  be  wholly  or  partially  accumulated  for  longer  than  the  life  of  the  granter, 
or  twenty-one  years  from  his  death ;  "  and  in  every  case  where  any  accumulation  shall 
be  directed  otherwise  than  as  aforesaid,  such  direction  shall  be  null  and  void,  and  the 

construction  of  the  settlement,  to  establish  that  the  whole  estate  of  the  truster  has  been 
alienated.  The  Lord  Ordinary  is  not  at  present  satisfied  of  thi&  He  has  some  doubt 
whether,  according  to  the  fair  construction  of  the  deed  of  1808,  the  truster  meant  to 
give  the  Kirk-session  more  than  L.2000  for  the  hospital,  or  merely  a  legacy  of  that 
amount^  or  whatever  balance  might  be  realized  on  his  estate  after  the  special  legacies 
and  burdens  thereon  were  paid,  supposing  that  a  balance  of  less  than  L.2000  was  realized. 
The  words  are, — 'The  Kirk-session  shall,  by  acceptance  of  this  donation,  (of  L.500,)  be 
'  bound  to  take  charge  of  L.2000,  (or  the  remainder  of  the  foresaid  balance,)  as  an 
'  accumulating  fund,'  &c.  These  words  may  be  read  as  importing  that  the  truster  meant 
L.2000  as  the  maximum  of  the  provision,  and  only  referred  to  the  romainder  of  the 
balance,  if  it  was  less.  On  any  other  construction,  the  specification  of  L.2000  was 
unnecessary  and  unintelligible.  AU  the  other  special  legacies  were  preferable  to 
the  L.2000. 

*'  Farther,  it  is  difficult  to  find  any  other  clause  of  this  settlement^  bequeathing,  in 
direct  and  absolute  terms,  the  whole  residuary  estate  of  the  Kirk-sessioiL  It  is  true 
that  the  codicil  annexed  by  Mr.  Ogilvie  senior,  in  1819,  to  his  trust-deed  of  1808,  con- 
tained a  provision  that  George  '  and  his  children  (if  he  shall  have  any)  shall  have  the 
'  interest  or  annual  profits  of  the  whole  residue  and  remainder  of  my  trust-estate  and 
*  effects  paid  to  him  and  them  quarterly,  or  in  such  proportions  as  my  trustees  shall  think 
'  proper,  during  his  and  their  lifetime,  as  an  annuity  for  their  alimentary  support ;  and 
'  after  his  and  their  decease,  my  trust-estate  shall  be  applied  as  directed  in  this  settle- 
'  ment.'  But  it  is  obvious,  that  if  the  whole  residue  was  not  correctly  appropriated 
and  disposed  of  in  the  present  deed,  a  direction  in  the  codicil,  '  that  his  trust-estate  shall 
<  be  applied  as  directed  in  the  settlement,'  was  just  a  ropetition,  lut  not  an  extension, 
of  the  legacy  in  the  principal  settlement. 

"  According  to  this  construction,  if  thero  be  a  surplus  of  old  Ogilvie's  funds  undis- 
posed of,  after  paying  all  the  special  legacies,  including  the  L.2000  and  L.500  to  the 
Kirk-session,  that  surplus  might  be  claimable  by  the  heir.  But  as  no  argument  has 
been  raised  even  by  him  on  this  ground,  there  is  probably  no  room  for  it 

"II.  The  plea  of  the  heir-at-law,  founded  on  the  alleged  declinaturo  of  all  the 
trustees  of  George  Ogilvie  senior  to  act,  is  not  very  clear  in  itself,  and  does  not  appear 
to  be  consistent  with  fact.  The  original  trust  was,  '  to  the  survivors  or  survivor '  of 
those  accepting.  Mrs.  Ogilvie  unquestionably  intended  to  do  all  in  her  power  to  promote 
the  objects  of  her  husband's  settlement ;  she  never  refused  to  act,  and,  of  course,  during 
her  life  no  other  trustee  was  roquired.  On  her  death,  again,  the  provision  for  the 
hospital  fell  to  be  made  over  to  the  Kirk-^ession,  as  well  as  the  special  legacies  to  the 
other  legatees. 

"  III.  The  plea  of  the  heir-at-law  under  old  Ogilvie's  settlement  of  1825,  with  respect 
to  the  L.1300,  does  not  appear  to  be  maintainable ; — at  leasts  if  that  sum  be  required  to 
make  out  the  special  provisions  to  the  Kirk-session.  By  the  deed  of  1825,  relative  to 
these  two  provisions,  it  was  declared,  that  '  failing  the  child  or  childron  of  the  said 
'  Greorge  Ogilvie,  my  son,  and  subject  to  the  declaration  and  power  always  after  specified, 
'  the  said  sums  of  L.500  and  L.800  shall  fall  to  be  paid  to  my  own  nearest  heirs  and 
'  assignees  whomsoever,  the  said  interost  of  my  said  nearest  heirs  and  assignees  whom 
'  soever  in  said  sums,  being,  however,  to  be  suspended  until  the  death  of  the  wife  of 
'  my  son,  if  the  liferent  annuity  after  mentioned  shall  be  provided  to  her,  but  not 
'  otherwise.' 

"  It  is  thought  that  there  is  no  essential  distinction  between  the  present  case,  and 
that  of  Naysmith  and  Hamilton,  16th  May  1797,  as  well  as  the  other  authorities  on  this 
point,  noticed  in  the  revised  cases  for  Mrs.  Ogilvie's  trustees  and  the  Kirk-session.  As 
the  question  is  fully  discussed  in  these  papers,  it  is  sufficient  generally  to  refer  to  them." 


^ 
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rents,  issues,  profits,  and  produce  of  such  property,  so  directed  to  be  accumulated 
contrary  to  the  provisions  of  this  act,  go  to,  and  be  received  by,  such  person  or  persons 
as  would  have  been  entitled  thereto,  if  such  accumulation  had  not  been  directed."  The 
present  case  comes  under  this  enactment.  It  is  true,  that,  by  section  third  of  the  statute, 
it  is  provided,  ''that  nothing  in  this  act  contained  shall  extend  to  any  disposition 
respecting  heritable  property  "  in  Scotland.  The  fund  in  the  present  case  is  moveable. 
Power  was  given  to  the  trustees  to  sell  the  heritage  ;  but  this  was  in  reality  a  compulsory 
direction,  as  the  purposes  of  the  trust  could  not  be  carried  into  effect  without  selling  the 
heritage.  The  testator  himself  clearly  contemplated,  that  the  residue  for  the  hospital 
should  be  in  money.  The  investment  was  to  be  of  a  moveable  fund,  and  in  a  moveable 
form ;  for  the  provision  is  L.500  to  the  Kirk-session  on  condition  that  "  they  shall  be 
bound  to  take  charge  of  L.2000  sterling,  or  the  remainder  of  the  foresaid  balance,  as  an 
accumulating  fund  to  be  [1237]  invested  in  government  stock."  This  accumulation  is 
to  proceed  for  one  hundred  years,  directly  in  the  teeth  of  the  act  It  is  therefore  null, 
and  cannot  be  upheld  even  for  the  time  permitted  by  the  statute.  To  prevent  an 
accumulation  for  one  hundred  years,  and  to  allow  it  only  for  twenty-one,  would  be  in 
violation  of  the  manifest  intentions  of  the  testator.  What  he  intended  was  the  forma- 
tion of  a  charitable  institution  on  a  great  scale.  He  contemplated  such  an  institution 
as  would  require  at  least  L. 200,000  to  complete,  and  an  accumulation  of  one  hundred 
years  to  provide  the  necessary  fund  for  its  erection  and  establishment.  There  is  no 
reason  to  suppose  that  he  would  have  attempted  to  found  an  hospital,  if  the  accumulation 
could  only  continue  to  go  on  for  twenty-one  years  after  his  own  death,  when  the  fund 
would  still  be  trifling.  This,  therefore,  is  not  only  contrary  to  the  testator's  intention, 
but  also  to  the  language  of  the  statute,  which  annuls  the  direction  to  accumulate  in  toto. 
It  then  provides  that  ''  the  rents,  profits,"  &c.,  shall  go  "  to,  and  be  received  by,  such 
person  or  persons  as  would  have  been  entitled  thereto,  if  such  accumulation  had  not  been 
directed,"  i.e.  to  the  person  who,  but  for  the  direction,  would  have  taken  the  subject  as 
heir-«t-law  or  heir  in  mohUibua,  In  the  present  case,  it  would  give  the  fund  to  Greorge 
Ogilvie  junior,  as  his  father's  representative  in  both.  As  to  the  legacy  of  L.500,  it  is 
conditional  on  the  other  part  of  the  settlement  receiving  effect. 

The  bequest  thus  falling,  the  competition  arises  between  Mis.  Ogilvie's  trustees  and 
Mr.  Robertson,  depending  on  the  question,  whether  or  not  the  jtM  crediti  vested  in 
Greorge  Ogilvie  junior — for  if  it  so  vested,  he  conveyed  it  to  his  mother,  who  conveyed 
it  to  her  trustees.  The  argument  of  Mr.  Robertson  amounts  to  this,  that  no  heir  can 
found  upon  slJus  crediti  constituted  in  his  favour  under  a  trust,  if  he  has  also  in  him 
the  power  and  right  of  completing  a  title  to  his  ancestor,  disregarding  the  trust.  But 
this  doctrine  is  untenable,  for  it  has  been  settled  by  decisions,  tbat  where  trustees  had 
accepted  a  trusty  of  which  the  residue  was  destined  to  the  heir-at-law,  the  latter  had  a 
ju8  crediti  under  the  trust  capable  of  being  assigned  or  attached  by  creditors ;  and  that 
parties  who  had  proceeded  to  deal  with  his  right  as  if  it  had  been  a  right  merely  by 
intestacy,  were  found  in  a  competition  to  be  excluded  by  the  adjudger  or  assignee  of  the 
fU8  crediti.  In  the  present  case  the  trustees  did  accept  and  act ;  for  the  widow,  as  one 
of  the  trustees,  did  so.  But  even  though  there  had  been  no  acceptance^  the  trust  would 
not  have  fallen,  as  the  Court  would  furnish  the  means  of  carrying  out  the  objects  of  the 
truster,  by  the  appointment  of  a  judicial  factor ;  and  in  this  very  case,  a  judicial  factor 
has  been  appointed.  Therefore,  if  the  trust-deed  did  not  fall  by  non-acceptance  of  the 
trustees,  or  by  the  want  of  a  judicial  factor,  the  right  of  G^rge  Ogilvie  junior,  to  the 
fu8  crediti^  and  his  power  to  assign  it,  is  indisputable.^ 

[1288]  Pleaded  for  the  Kirk-session; — 1.  They  are  not  obliged  to  reduce  Mr. 
Robertson's  feudal  title  before  they  can  claim  the  heritage  possessed  by  him,  or  call  upon 
him  to  denude  in  their  favour.  They  have  right  to  the  whole  residue ;  and  part  of 
that  residue  is  the  heritable  estate  to  which  he  has  made  up  a  title.  He  has  no  bene- 
ficiary interest  whatever  in  the  residue,  and  therefore  he  has  no  right  to  retain  possession 
of  the  property.  2.  The  trust  executed  by  Mr.  Ogilvie  senior,  did  not  lapse  through  the 
alleged  non-acceptance  of  the  trustees.  The  plea  that  it  did  is  ill-founded  in  fact^  inas- 
much as  Mro.  Ogilvie,  one  of  the  trustees,  did  accept  and  act.  The  plea  is  also  bad  in 
law,  seeing  that  the  non-acceptance  of  the  trustees  cannot  have  any  effect  on  the  real 
objects  and  purposes  of  the  trust  in  a  case  like  the  presenti  where  the  trustees  have  no 

1  Gk>rdon  v.  Harper,  (1  S.  &  B.  185) ;  M'Dowall  v.  Selkrig,  (11  S.  &  D.  682). 
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diacretionary  power  to  defeat  the  trust.  In  such  a  case  the  rights  of  those  interested 
under  the  trust  could  not  be  impaired ;  but  the  Court  would  appoint  new  trustees,  or  a 
judicial  factor.  3.  The  provisions  in  favour  of  the  Kirk-session  were  not  conditional  on 
the  failure  of  Mr.  Ogilvie's  children  before  majority.  The  testator  never  meant  that 
the  destination  in  favour  of  the  Eirk-session  was  entirely  to  fall  and  lapse,  on  any  of 
his  sons'  or  daughters'  children  surviving  mcgority.  With  reference  to  the  manifest  will 
of  the  testator,  and  the  sound  legal  interpretation  of  his  settlement,  whatever  residue 
might  remain  on  the  failure  of  hiis  sons  before  attaining  the  age  of  twenty-five,  and  of 
the  children  of  his  daughters  before  majority,  should  go  to  the  Kirk-session  for  the 
purposes  of  the  contemplated  hospital.  Further,  the  codicil  of  1819  revoked  the 
provisions  of  the  trust-deed  of  1808  in  favour  of  George  Ogilvie  junior,  and  appointed 
hiB  trust-estate  to  be  made  over  to  the  Kirk-session ;  so  that  there  never  was  any  residue 
vested  in  Greorge  Ogilvie  junior,  and  the  provisions  in  favour  of  the  Kirk-session  depended  a 

on  no  condition.     4.  The  provisions  in  favour  of  the  Kirk-session  are  not  void  under  the  ^ 

Thelusson  Act.    The  present  case  is  within  the  exception  of  the  statute,  which  provides, 
by  section  third,  "  that  nothing  in  this  Act  contained  shall  extend  to  any  disposition 
respecting  heritable  property  within  that  part  of  Great  Britain  called  Scotland."     It  is 
not  disputed,  that,  in  point  of  fact,  the  residue  forming  the  subject  now  under  discus- 
sion is  composed  of  heritage.     It  matters  not^  that  an  option  of  selling  this  property  is 
given  to  the  trustees ;  it  is  enough  that  it  was  heritable  when  conveyed  by  the  truster; 
it  is  irrelevant  to  inquire,  whether  it  afterwards,  and  for  the  purposes  of  the  trusty  came 
to  be  of  the  nature  of  moveable  estate.     But  the  Kirk-session  may  claim  the  heritage 
without  its  being  first  converted  into  cash ;  and,  if  so,  the  objection  under  the  statute 
at  once  falls.     The  deed  of  1808  left  to  the  discretion  of  the  trustees  to  sell  or  not^  and 
there  is  nothing  in  the  direction  as  to  investment  in  government  stock,  to  compel  the 
conversion  of  the  heritage  into  cash.     This  was  a  matter  left  discretional  to  the  trustees. 
The  absence  of  any  necessity  for  its  conversion  is  shown  by  its  still  remaining  heri- 
[1239]  -table ;  and  Mrs.  Ogilvie,  as  trustee,  interpreting  the  deeds  of  her  husband, 
declared  that  '*  it  is  my  wish  that  the  said  property  shall  not  be  sold."    Further,  the 
mere  existence  of  a  trust,  for  the  payment  of  debts  and  legacies,  does  not  affect  the 
nature  of  the  right  vested  in  the  person  to  whom  the  trust-subjects  are  ultimately  des- 
tined.    The  subjects  of  his  right  being  in  themselves  heritable,  his  interest  in  the 
succession  is  heritable  also.    That  the  residuary  estate  here  is  heritable  is  evident  from 
this,  that  it  would  have  descended  to  the  heir^t-law  and  not  to  the  executors,  supposing 
there  had  been  no  express  destination  of  it  otherwise.     Where  the  power  of  sale  is 
discretionary  to  the  trustees,  the  property  unsold  continues  heritable.^    5.  Supposing 
the  Thelusson  Act  to  apply,  the  destination  of  the  residue  to  the  Kirk-session  is  not 
void  in  tato^  but  only  quoad  excetsum;^  and  as  to  this,  the  statute  cannot  strike  at  the 
capital  of  the  residue,  but  only  the  accumulations  arising  from  it,  after  the  lapse  of  the 
statutory  period  of  twenty-one  years.     6.  It  being  thus  clear,  that  the  residuary  capital 
must  belong  to  the  trustees,  it  is  plain  that  they  are  entitled  to  all  the  rents  and  produce 
thereof,  though  they  may  not  be  allowed  to  accumulate  it  for  more  than  the  restricted 
period.    The  statute  provides,  that  after  the  twenty-one  years,  the  rents  shall  "  go  to, 
and  be  received  by  such  person  or  persons  as  would  have  been  entitled  thereto,  if  such 
accumulation  had  not  been  directed ; "  and  as  the  property  has  been  wholly  directed  to 
the  Kirk-session,  they  are  entitled  to  the  rents  after  the  twenty-one  years,  though  they 
cannot  accumulate  them. 

Pleaded  for  Mr.  Eobertson ; — None  of  the  trustees,  either  in  the  deed  of  1808,  or  in 
.  the  deed  of  1813,  accepted  or  acted.  Mrs.  Ogilvie  was  not  a  trustee;  her  name  is  not 
in  the  dispositive  clause,  and  she  was  made  a  nominee  merely  for  management  and 
advice.  And  apart  from  this,  she  never  made  up  a  title  qtta  trustee,  or  in  any  other 
capacity ;  nor  did.  George  Ogilvie,  the  heir-at-law ;  and  Mr.  Eobertson  the  next  heir,  in 
the  absence  of  any  operative  trust,  was  in  a  condition  to  make  up  titles  to  George  Ogilvie 
senior.  The  trust,  by  the  failure  of  the  trustees,  lapsed ;  and  the  conveyance  of  heritage 
being  thereby  defeated,  the  grantor  died  intestate  quoad  his  heritable  succession. 

1  Durie  v.  Coutts,  Nov.  30,  1791,  (M.  5595) ;  Burrell  v.  Burrell,  Dec.  14,  1825,  (4 
8.  &  D.  314) ;  Gathcart  v.  Cathcart,  May  26,  1830,  (8  S.  &  D.  803). 

«  Roberts  on  WiUa  and  CodicUs,  (p.  261) ;  Griffiths  v.  Vere,  Nov.  4  and  9,  1803,  (4 
Ves.  junr.,  127). 
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!4!  Further,  the  right  of  Oeoige  Ogilvie  junior,  in  reference  to  his  father's  succession,  not 

fr  being  of  the  nature  of  a/iM  crediti  under  a  trust,  but  being  a  simple  right  of  succession 

iu  as  heir  ab  intestato  to  an  estate,  which  he  never  took  up  as  heir,  it  was  not  effectually 

conveyed  by  his  settlement  of  [1240]  1827.    The  property  thus  remaining  in  hereditcUe 
jacente  of  George  Ogilvie  senior,  was  taken  up  by  Eobertson's  service. 

Lord  Prbsidbnt. — With  reference  to  the  pleas  maintained  by  the  parties,  I  have 
looked  at  the  Thelusson  Act  with  attention.  The  terms  of  the  Act  speak  for  themselves. 
It  being  provided  thereby — (reads  clause  of  Act  above  referred  to).  Now,  in  consider- 
ing the  provisions  as  to  the  endowment  of  the  hospital  projected  by  the  truster,  and 
contained  in  the  deed  of  1808,  the  whole  of  that  deed  must  be  attended  to.  The  whole 
of  the  truster's  estate,  heritable  and  moveable,  is  conveyed  by  that  deed  to  the  trustees 
therein  named,  who  are  thus  invested  with  the  whole  succession  for  the  various  purposes 
of  the  trust.  The  provisions  as  to  the  truster's  family  are  immaterial  in  reference  to 
the  present  question.  But,  then,  it  is  provided — (reads  provision  as  to  sale  of  heritage 
in  trust-deed  of  1808).  Then,  after  various  directions  as  to  payment  of  provisions  to 
his  family,  and  legacies,  the  truster  continues — "  And  after  payment  of  these  legacies, 
the  balance  to  be  applied  for  the  uses  and  purposes  herein-after  mentioned  and  declared, 
viz." — (reads  clauses  as  to  payment  of  L.500  to  Kirk-session  of  Dundee,  and  as  to  the 
accumulation  of  Ii.2000  for  establishing  the  projected  hospital).  Now,  whatever  may 
be  said  as  to  the  discretion  with  which  the  trustees  were  vested  in  exercising  their 
powers  of  sale,  we  must  come  to  the  words  of  the  deed — ''  the  balance  "  is  to  be  applied 
in  the  way  pointed  out  by  the  truster.  What  balance  ?  Is  it  not  just  the  balance  of 
the  whole  accumulated  estate,  heritable  and  moveable  1  This  balance  is  to  be  invested 
in  the  way  pointed  out  as  I  have  above  noticed.  There  is  a  clear  statement  as  to  the 
application  of  L.2000,  *'or  the  remainder  of  the  foresaid  balance;" — he  again  uses  the 
word  balance.  The  ll2000,  or  balance,  is  to  be  invested  "as  an  accumulating  fund  in 
government  stock,  and  the  dividends  arising  therefrom  to  be  again  and  always  invested 
in  the  funds,  and  so  continue  accumulating  one  hundred  years."  The  trustees  are  to 
sell  off  the  heritage  when  they  see  fit,  and,  after  making  all  the  payments  which  they 
are  told  to  make,  the  balance  is  to  be  invested  as  we  have  seen.  Now,  taking  the  whole 
deed,  can  we  find  any  thing  in  it  to  bring  these  provisions  as  to  the  heritable  estate  of 
the  truster  within  the  description  of  a  disposition  of  his  heritable  estate  in  trust,  for  the 
establishment  of  this  projected  institution,  so  as  to  bring  it  within  the  exception  of  the 
Thelusson  Act  as  to  heritage  in  Scotland  ]  I  think  not.  I  see  no  such  words.  The 
general  estate  of  the  truster  is  to  be  brought  into  such  a  shape  as  to  leave  a  balance, 
and  then  the  L.2000,  or  the  remainder  of  the  balance,  as  the  case  may  be,  is  to  be 
applied  as  therein  directed.  L.2000  is  what  the  truster  contemplated  as  the  balance. 
That  was  to  be  the  nest-egg  of  this  accumulation.  The  truster  did  not  contemplate 
leaving  an  heritable  estate  as  the  foundation  of  the  fund  with  which  the  projected 
institution  was  to  be  established.  He  contemplated  a  moveable  fund.  I,  therefore, 
cannot  find  that  the  bequest  for  the  proposed  accumulation  and  establishment  of  the 
hospital  was  within  the  exception  in  the  Thelusson  Act.  The  truster's  wish  appears  to 
have  been  to  allow  the  heritage  to  remain  with  his  trustees,  with  reference  to  the  pro- 
visions to  his  family ;  but  he  contemplated  that  it  should  ultimately  isXL  into  the  general 
balance  of  his  whole  means  and  estate.  Then,  we  cannot  shut  our  eyes  to  the  fact,  that 
it  was  provided  that  this  moveable  balance  should  form  an  accumulating  balance  for  one 
P241]  hundred  years.  On  the  whole,  I  cannot  consider  the  bequest  to  be  within  the 
exception  of  the  Thelusson  Act,  which  I  think  affords  no  answer  in  this  case  to  the 
general  prohibition  in  that  Act.  I  cannot  doubt^  therefore,  that  it  is  struck  at  by  the 
provisions  in  the  Act,  and  that  the  exception  is  inapplicable,  inasmuch  as  the  meaning 
of  the  deed  of  1808  was  to  lay  aside  a  moveable  fund,  in  order  that  it  might  be  accumu- 
lated for  one  hundred  years. 

On  the  other  hand,  I  do  not  think  that  the  will  of  the  truster  is  to  be  altogether 
defeated ;  but  that,  under  the  qualification  that  the  fund  is  not  to  aocumulate  for  more 
than  twenty-one  years,  the  direction  of  the  truster  as  to  its  disposal  is  to  stand  good. 
The  will  of  the  testator  is  to  be  given  effect  to  as  far  as  it  can  be  so  legally,  and  the 
argument  ab  inconvementi — the  argument  that  the  fund,  if  only  accumulated  for  twenty- 
one  years,  will  be  inadequate  for  the  execution  of  the  design,  as  contemplated  by  the 
testator— cannot  be  allowed  to  operate  a  defeat  of  the  testaioPs  intention. 

Finally,  I  think  that  the  words,  ^*  the  remainder  of  the  said  balance,"  must  be  held 
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not  to  limit  the  bequest  of  the  testator  to  L.2000,  bat  to  extend  to  the  whole  residue 
of  his  estate. 

Lord  Maokxnzib. — ^This  is  certainly  a  case  of  disposition  of  Scotch  heritage ;  and 
it  may  therefore  be  argued  that  it  must  fall  under  the  exception  of  the  Thelusson  Act, 
whether  the  heritage  is  to  be  used  for  accumulation  by  simply  drawing  the  rents,  or  by 
exchanging  it  for  other  heritage,  or  by  converting  it  into  moveable  funds,  and  so  drawing 
profits.  But^  on  the  whole,  although  not  without  doubt^  I  incline  to  think  that  the 
word  *'  disposition  "  in  the  statute  may  be  held  to  mean  disposal  of  the  rents  and  profits, 
and  not  to  conversion  of  the  heritage  into  a  moveable  capital  fund  of  accumulation.  I 
rather  incline  to  hold  the  exception  in  the  Act  to  be,  that  heritage  in  Scotland  may  be 
so  disponed  that  the  rents  or  profits  of  it  may  be  accumulated. 

I  am  not  satisfied,  however,  that  in  this  case  the  disposition  necessarily  implies 
conversion  of  the  heritable  subjects  disponed  into  a  moveable  fund  before  accumulation, 
or  that  it  may  not,  or  ought  not,  to  operate  as  a  disposal  of  heritage  for  accumulation  of  I 

its  rents  and  profits.  The  subjects  carried  by  the  general  disposition  to  the  trustees  is 
certainly  heritage.  But  it  is  said  they  are  compelled  to  convert  into  a  moveable  fund. 
The  deed  certainly  gives  the  trustees  a  power  to  sell,  but  it  also  gives  them  an  express 
and  full  power  not  to  sell,  and  it  binds  them  to  convey  over  to  the  Kirk-session  the 
balance  which  seems  to  be  just  the  residue,  whatever  it  may  consist  of.  The  power  not 
to  sell  is  a  power  to  be  used  for  benefit  of  the  trust-estate,  which,  I  think,  implies 
generally  a  view  to  the  full  execution  of  the  trust  Now,  it  has  turned  out,  that  if  the 
estate  be  sold,  the  trust  i^  defeated  to  a  great  extent — the  accumulation  cannot  go  on — 
the  great  hospital  cannot  be  built.  Is  it  not,  then,  within  the  power  and  duty  of  the 
trustees  to  avoid  selling,  and  to  convey  over  a  residue  in  land,  which  law  allows,  while 
it  does  not  allow  their  turning  it  into  money  as  a  fund  for  accumulation  1  It  is  said  that 
if  the  trustees  did  not  sell,  the  trust  could  not  be  executed,  because  there  would  not  be 
the  L.2000,  or  balance  mentioned  by  the  testator.  But  "  balance  "  just  means  residue, 
and  a  residue  may  consist  of  land  or  heritage.  Suppose  the  trustees  here  could  not 
have  sold  the  heritable  subjects  disponed,  would  not  Uiese  subjects  just  have  been  the 
residue  t 

If,  however,  this  view  is  to  be  rejected,  I  concur  with  your  Lordship  in  think- 
n242]  -ing  that  the  accumulation  may  be  allowed  for  twenty-one  years,  and  that  the 
fund  shall  then  remain  free  with  the  Kirk-session,  to  be  applied  by  them  towards  the 
purposes  of  the  bequest,  so  far  as  it  goes.  I  think  this,  however,  a  much  stronger  thing, 
in  interpreting  the  intention  of  the  testator,  than  that  interpretation  of  the  statute  to 
which  I  have  formerly  spoken.  I  think  it  more  difficult  to  hold,  in  a  consideration  of 
the  will  of  the  testator,  that  a  little  hospital  is  rather  to  be  erected  than  none — seeing 
that  the  great  institution  he  contemplated  cannot  be  erected — than  to  hold  that  the 
trustees  were  bound  not  to  sell,  so  that  the  nullity  under  the  Thelusson  Act  might  be 
avoided.  I  think,  on  the  whole,  however,  that  the  purpose  of  the  truster  should  be 
carried  out  so  far  as  that  can  be  done,  supposing  accumulation  beyond  twenty-one  years 
to  be  illegal 

Lord  Fullkrton. — The  mere  circumstance  of  the  property  belonging  to  the  disponer 
being  mostly  heritable,  is  not  of  itself  decisive  of  the  case  falling  under  the  exception  in 
the  statute.  If  a  disponer  directs  heritage  to  be  sold,  and  a  certain  part  of  the  price  to 
be  accumulated,  or  burdens  his  heirs  with  a  legacy  in  money  which  is  to  be  accumulated, 
I  cannot  doubt  that  those  cases  would  fall  under  the  general  enactments,  and  not  under 
the  exception. 

The  expressed  object  of  the  statute  was  to  prevent  the  accumulation  of  the  ''  rents, 
profits,"  &c.,  of  real  or  personal  property  for  periods  beyond  those  mentioned ;  and  from 
the  general  enactment,  there  is  the  exception  of  dispositions  of  heritable  property  in 
Scotland.  Now,  I  think  the  question,  whether  a  direction  falls  under  the  genend  enact- 
ment or  the  exception,  will  depend  on  the  character  of  the  property  of  which  the  "  rents 
and  profits,"  &c,  are  directed  to  be  accumulated.  If  the  disponer  directs  the  accumula- 
tion of  the  produce  of  heritage,  that  will  iaU.  under  the  exception ;  but  if  he  directs  the 
accumulation  of  the  produce  or  interest  of  money,  that  will  be  atffected  by  the  statute, 
though  the  disposition,  by  the  force  of  which  that  moveable  fund  was  created,  may  have 
related  mainly  to  heritage. 

The  only  remaining  question  then  is,  whether,  by  the  terms  of  this  deed,  the  subject 
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of  which  the  produce  was  to  be  accumulated  was  truly  heritable  or  moveable ;  and  I 
have  no  doubt  it  was  of  the  latter  character. 

It  is  true  the  original  trustees,  who  were  to  hold  till  the  expiration  of  the  liferent, 
had  an  option  either  to  sell  the  heritage  or  keep  it.  But  they  had  nothing  to  do  with 
the  accumulating  clause.  That  was  to  operate  only  when  the  original  trust  came  to  an 
end  on  the  death  of  the  liferenter ;  and,  failing  the  persons  there  mentioned,  the  original 
trustees  were  then  to  pay  certain  pecuniary  legacies,  and  to  make  over  "  the  sum  of 
L.2000,  or  the  balance,"  to  the  Kirk-session  of  Dundee,  who  were  to  accumulate  it. 
These  expressions,  of  themselves,  seem  clearly  enough  to  denote  a  payment  in  money, 
and  consequently  the  conversion  of  the  heritage.  But  that  is  not  all ;  for  the  Kirk- 
session  are  bound  by  the  clause  to  invest  the  L.2000,  or  the  balance,  in  government 
stock,  in  order  to  be  accumulated. 

There  seems  to  me  ho  doubt  that  there  was  here  a  direction  to  accumulate  a  moveable 
fund,  and  that  consequently,  the  exception  does  not  apply  to  the  case. 

But  really  the  heir-at-law  cannot  take  much  by  this  view  of  the  case ;  for  the  statute 
does  not  annul  the  bequest ;  it  only  annuls  the  direction  to  accumulate  for  more  than  a 
certain  period.  That  point  is  ruled  by  the  English  decisions  [1243]  referred  to ;  so  that, 
in  this  case,  the  only  result  of  holding  the  statute  to  apply  will  be  to  carry  the  bequest  to 
the  Kirk-session  free  from  any  obligation  to  accumulate  after  the  number  of  years  fixed 
by  the  statute  shall  expire.  For  I  can  see  no  intelligible  distinction  between  the  present 
and  those  English  cases.  It  may  always  be  said,  that  when  a  testator  directs  ^n 
accumulation  for  a  certain  number  of  years,  that  number  of  years  forms  an  essential 
element  of  his  calculation,  and  that,  if  Uiat  is  cut  shorty  there  is  no  certainty  that  he 
would  have  directed  any  accumulation  at  all.  But  that  view  has  been  disregarded  in 
England.     I  think  we  must  do  the  same  here. 

The  difficulty  which  seems  to  have  arisen  in  England  was  in  the  application  of  the 
provision  respecting  the  rents  and  profits  during  the  period  beyond  that  permitted  by 
the  statute.  But  that  difficulty  could  arise  only  where  the  accumulations  were  to  go, 
at  the  end  of  the  period,  to  parties  different  from  those  who,  but  for  the  order  to 
accumulate,  would  have  taken  them.  But  here  there  is  no  such  difficulty.  The  party 
to  take  these  accumulations,  if  they  had  been  carried  into  effect,  is  the  trust,  and  that 
very  same  trust  is  also  the  party  who,  but  for  the  direction  to  accumulate  beyond  the 
period  of  twenty-one  years,  would  take  these  profits,  or  the  holder  of  the  fund ;  so  that 
>  there  can  be  no  doubt  of  their  full  right  to  the  bequest,  the  statute  only  relieving  them 
from  the  obligation  to  accumulate  after  the  time  there  prescribed. 

Lord  Jeffbbt. — I  am  of  the  opinion  last  delivered  with  regard  to  the  direction  by 
the  truster  as  to  the  disposal  of  the  residue  of  his  estate.  It  is  a  direction  to  the  trustees 
to  sell  or  to  retain  the  heritable  property  during  the  subsistence  of  the  trust,  but  termi- 
nating in  an  order  to  dispose  of  it  in  a  certain  way  before  they  part  with  it.  They  at0 
directed  to  give  to  the  Kirk-session  L.2000,  or  "  the  remainder  of  the  balance,"  or  the 

residue it  matters  not  what  it  is  called — to  be  invested  in  government  stock,  &c.,  as  an 

accumulating  fund.  That  being  the  case,  the  existence  of  a  discretionary  power  of  sale, 
prior  to  the  termination  of  the  trust,  (when  this  balance  was  to  be  given  over,)  and  its 
non-use,  is  a  matter  of  indifference.  I  cannot,  therefore,  entertain  the  view  expressed 
by  Lord  Mackenzie.  I  am  clearly  of  opinion  that  the  Thelusson  Act  strikes  at  the 
bequest,  and  that  the  exception  in  the  Act  does  not  exempt  it  from  the  operation  of  its 

general  provisions. 

On  the  second  point  I  have  no  doubt,  even  independent  of  the  authorities  in  the 
law  of  England.  The  provision  in  the  Act  is  express,  viz.  that  the  profits,  &c.,  shall 
go  "  to  and  be  received  by  such  person  or  persons  as  would  have  been  entitled  thereto 
if  such  accumulation  had  not  been  directed."  Here  the  party  to  whom  this  bequest 
would  go,  if  there  had  been  no  such  illegal  directions  as  to  accumulation,  is  the  very 
same  party  to  whom  it  was  directed  to  go,  viz.  the  Kirk-session  of  Dundee ;  and  there 
is,  therefore,  no  room  for  doubt.  As  to  the  plea  founded  on  the  disappointment  of  the 
substantial  object  and  consideration  on  which  the  bequest  proceeded,  and  the  conclusion 
that  the  bequest  ought  therefore  not  to  be  paid  over  at  all,  I  think  there  is  no  room,  in 
reason  or  authority,  for  such  a  plea.  We  cannot  defeat  the  will  of  the  testator  altogether, 
because  we  cannot  give  it  full  effect.  Because,  vi  stcUuti,  the  contemplated  accumulation 
IB  prevented,  and  because  not  more  than  one-tenth  or  one-twentieth  of  the  sum  intended 
for  the  founding  of  the  hospital  is  realized,  we  are  not  to  defeat  the  bequest  alto^theX| 
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any  more  than  i^  by  mis-inyestment  or  by  natural  bankmptcy,  (if  the  [1214]  money 
had  been  in  the  public  funds)  the  greater  part  of  the  fund  had  vanished,  we  should 
refuse  to  pay  over  the  balance,  however  small.  Could  it  be  said  that,  because  only 
L.1000  remained  to  satisfy  a  legacy  of  L.100,000,  that  the  L.1000  should  not  be  paid 
to  the  legatee  ?  Here  a  public  statute — the  Thelusson  Act — operated  a  similar  efifect  ; 
and  it  makes  no  difference  whether  this  effect  was  produced  vifacti  or  tfi  statuiL  To 
the  extent  to  which  the  legacy  is  good,  it  must  be  given  to  the  legatee.  There  is  one 
view  which  still  remains,  viz.  to  what  extent  are  the  accumulations  to  be  good)  They 
are  said  to  be  good  only  for  twenty-one  years  after  the  death  of  the  maker  of  the  settle- 
ment. Here  the  maker  of  the  settlement  was  old  Mr.  Ogilvie,  who  died  about  twenty- 
one  years  ago.  But  I  suspect,  that  in  this  case,  the  death  from  which  the  twenty-one 
years  was  to  date  was  that  of  the  survivor  of  the  spouses,  and  that  the  widow's  life  thus 
came  to  be  the  rule. 

In  regard  to  the  legacy  of  L.1300,  it  was  pleaded  by  the  Eork-session ; — ^This  legacy 
belongs  to  them,  as  forming  part  of  the  residuary  estate  to  which  they  are  entitled.  The 
special  trust  of  1813,  was  recalled,  and  therefore  the  money  belongs  to  the  residuary 
legatees,  or,  correctly  speaking,  goes  to  discharge  the  special  legacies,  and  so  to  leave  the 
heritable  property  undiminished  as  residue.  The  trust-deed  of  1808  carried  the  truster's 
means  and  estate  to  his  trustees ;  or,  failing  them,  to  the  beneficiaries  as  his  "  heirs  "  of 
provision,  and  general  "  assignees,"  to  the  exclusion  of  his  heirs«t-law.  These  wordss 
« nearest  heirs  and  assignees  whomsoever,"  are  flexible  terms,  and  will  carry  the 
property  to  the  testator's  heirs-at-law,  or  heirs  of  provision,  or  assignees  in  general  or 
in  special,  according  as  he  may  have  otherwise  left  the  particular  subject  to  be  disposed 
of,  either  ex  lege  through  intestacy,  or  under  a  general  or  partial  deed  of  settlement  or 
conveyance.^  Applying  this  rule,  the  Kirk-session,  as  Mr.  Ogilvie's  heirs  of  provision 
and  assignees  quoad  the  whole  of  the  residuary  estate,  are  enticed  to  this  sum  of  L.1300. 
The  deed  of  1813,  moreover,  was  one  which  could  be  competently  revoked,  as  it  was 
only  a  mere  ordinary  undelivered  deed  of  provision,  mortis  eausa^  in  favour  of  the 
granter's  wife  and  children,  which  (though  containing  no  express  reservation  of  a  power 
to  revoke)  was  revocable  sua  natura  ;  ^  and  was,  as  to  one  important  part  of  it,  effectually 
revoked  by  the  after  sale  of  the  heritable  property  conveyed  to  the  trustees,  and  quoad 
the  two  [1246]  sums  of  money  composing  the  L.1300  in  question,  validly  qualified  and 
altered  by  the  provisions  of  the  subsequent  settlement  of  1825. 

Mrs.  Ogilvie's  trustees  also  maintained  the  same  plea,  that  the  Ii.1300  was  conveyed 
to  the  truster's  assignees ;  but  that  they  were  the  assignees  entitled  to  claim  the  fund. 

Pleaded  by  Mr.  Robertson ; — That,  as  the  nearest  heir  of  George  Ogilvie  senior,  he 
was  entitled  to  the  legacy,  destined  as  it  was  (failing  children)  to  the  testator's  "  nearest 
heirs  and  assignees." 

Lord  Mackenzie. — I  think  the  words  in  the  deed  of  1825  (which  formed  part  of 
old  Ogilvie's  settlement)  directing  payment  of  this  L.1300  "  to  my  own  nearest  heirs  and 
assignees  whomsoever,"  must  be  held  to  mean  that  this  sum  was  to  go  to  those  whom  he 
had  appointed  in  his  settlement  to  be  his  heirs,  and  that  it  was  to  go  to  his  heirs-at-law 
only  on  failure  of  those  to  whom  the  residue  of  his  estate  was  provided.  I  do  not  think 
it  can  be  held  to  show  any  change  of  intention  on  the  part  of  the  testator,  or  any  inten- 
tion to  bring  in  the  heirs4it-law. 

Lord  Jeffrey. — Looking  at  the  whole  deeds  of  Mr.  Ogilvie  senior,  which  form  his 
general  settlement,  as  in  a  question  of  construction  of  his  intention,  I  am  of  the  same 
opinion.  Considering  the  terms  of  the  provision  in  the  deed  of  1825,  and  observing  the 
decision  in  the  case  of  Naismith  v.  Hamilton,  in  1797,  which  explains  the  principle  of 

1  Weir  t?.  Steel,  February  7,  1745,  (Diet.  11,359);  Robeon  v.  Robeon,  February  18, 
1794,  (Diet.  14,958);  Patons  v.  Hamilton,  May  16,  1797,  pict  11,376);  M'Arthurv. 
Jamieson,  November  19,  1822,  (2  S.  &  D.  23)— affirmed  March  22,  1825,  (1  W.  S.  60). 

*  Ersk.  3,  2,  44,  and  3,  3,  91 ;  Leckie  v.  Leckies,  November  22,  1776 ;  Sommerville 
V.  SommerviUes,  May  18,  1819,  (F.C.);  Miller  v,  Dickson,  July  11,  1826,  (4  8.  &  D. 
822) ;  Cairns  v.  Cairns,  March  11,  1829,  (7  8.  &  D.  571);  Baiclay  v.  Robertson,'  March 
4,  1830,  (8  8.  &  D.  632);  Henderson's  Trustees  v.  Tulloch,  November  27,  1833,  (12  8. 
&  D.  133) ;  Robertson  v.  Robertson's  Trustees,  February  15,  1838,  (16  8.  554). 
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construction  to  be  put  on  the  terms  of  such  a  deed  as  that  of  1825,  I  cannot  think  that 
Mr.  Ogilvie  senior  intended  to  die  intestate  quoad  this  L.1300,  seeing  that  he  had 
appointed  an  absorbing  fund — the  residue  of  his  estate — into  which  all  his  funds  not 
specially  disposed  of  were  to  fall. 

Lord  Prbsident. — I  concur.  I  do  not  think  that  there  is  any  thing  in  the  deed  of 
1825,  or  in  any  of  the  deeds  executed  by  Mr.  Ogilvie  senior  after  the  settlement  of  1808, 
showing  that  he  intended  to  die  intestate  as  to  any  thing,  or  to  defeat  to  any  extent,  or 
in  any  way,  the  provisions  in  the  deed  of  1808. 

Lord  Fullerton. — I  concur.  The  testator  mecuit  to  settle  the  disposal  of  his  whole 
property  by  the  deed  of  1808.  In  proof  of  which,  it  may  be  observed,  that  he  after- 
waids,  by  the  codicil  of  1819,  limited  the  fee  of  his  son  in  the  remainder  or  residue  of 
his  estate  to  a  liferent  This  appears  also  from  the  general  tenor  of  his  whole  testamen- 
tary deeds.  Then,  we  find  in  the  deed  of  1825,  the  clause  as  to  the  L.1300  now  in 
question.  I  think  that  clause  must  be  held  to  mean  that  the  L.1300  is  to  fall  into  his 
general  succession,  under  the  several  deeds  forming  his  settlement.  He  did  not  intend 
to  create  by  that  clause  a  new  sort  of  succession  or  species  of  intestacy.  The  presump- 
tion against  that  is  very  strong,  and  the  authorities  to  the  contrary,  cited  by  the  trustees, 
are  very  conclusive. 

The  Court  pronounced  the  following  interlocutor: — Find  that,  in  virtue  of  Mr. 
Ogilvie  senior's  trust-deed  of  1808,  and  codicil  of  1819,  the  Kirk-session  of  Dundee  have 
right  to  the  residue  of  his  estate,  after  fulfilment  of  the  other  purposes  of  the  trust : 
Find  that  the  direction  contained  in  the  said  deed  to  accumulate  the  fund  in  question 
for  100  years,  is  struck  at  by  the  Act  39  and  40  Geo.  III.  c.  98,  and  does  not  fall  under 
the  exception  contained  in  that  Act ;  but  find  that  the  illegality  of  the  direction  to 
accumulate  beyond  the  period  permitted  by  the  statute,  does  not  invalidate  the 
[1246]  provision  in  other  respects,  and  that  the  Kirk-session  are  therefore  entitled  to 
the  same :  Find,  further,  that  the  provisions  of  L.800  and  L.500,  (together,  L.1300,) 
contained  in  the  separate  settlements  made  by  Mr.  Ogilvie  senior,  in  1813  and  1825, 
being  conceived,  in  the  events  which  have  happened,  in  favour  of  the  granter's  "  nearest 
heirs  and  assignees,"  the  same  were  carried  by  the  general  conveyance  of  his  whole  means 
and  estate  contained  in  his  trust-deed  of  1808,  and  now  form  part  of  the  trust-estate 
falling  under  that  deed :  Therefore,  in  the  action  at  the  instance  of  Mr.  Bobertson  of 
Glenloin  against  Mrs.  Ogilvie's  trustees,  which  concludes  for  payment  to  him,  as  the 
heir-at-law  of  Mr.  Ogilvie  senior,  of  the  said  provision  of  L.1300,  sustain  the  defences, 
assoilzie  the  defenders,  and  decern  :  Find  no  expenses  due  to  or  by  Mr.  Robertson ;  but 
find  that  Mrs.  Ogilvie's  trustees  are  entitled  to  retain,  out  of  the  funds  in  their  hands, 
forming  part  of  the  residue  of  the  trust-estate  of  Mr.  Ogilvie  senior,  the  expenses  which 
have  been  incurred  by  them  in  defending  themselves  against  the  said  action  at  Mr. 
Robertson's  instance,  and  thereby  protecting  the  portion  of  the  trust-estate  claimed  by 
him  in  that  action :  Quoad  ultra,  find  no  expenses  due  to  any  of  the  parties  in  the  con- 
joined actions ;  allow  the  judicial  factor  on  Mr.  Ogilvie  senior's  trast-estate  to  sist  himself 
as  a  party  in  the  conjoined  actions  at  the  instance  of  Mr.  Ogilvie's  trustees  and  of  the 
Kirk-session  of  Dundee ;  and  when  he  shall  have  been  so  sisted,  appoint  parties  to  be 
further  heard  on  the  remaining  points  of  the  cause." 

[Of.  Keith's  Trustees  v.  Keith,  19  D.  1063 ;  Philip  v.  Philip,  13  R.  329 ;  CampheWs 

Trustees  v.  GampheU,  18  R.  998.] 


No.  164.  Viii.  Dunlop  1247,    18  July  1846.    2nd  Div.— Lord  Robertson. 

The  Magistrates  of  Kirkcaldy,  Complainers. — Inglis, 
Andrew  Greig  and  Others,  Respondents. — Id.'Adv,  Bviherfwrd — Deos. 

River — Ferry — Interdict — Possession. — Where  the  Court  had  interdicted  a  party  from 
plying  his  boat  upon  a  ferry,  and  he  thereafter  commenced  to  ply  to  a  point  within 
a  short  distance,  which  he  aJleged  was  within  the  bounds  of  another  ferry  on  which  he 
hctd  the  right  to  ply ; — Circumstances  in  which  the  Court  granted  supplementary  inter- 
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diet  against  his  doing  so,  holding  that  he  had  not  established  that  the  point  in  qaee- 
tion  was  within  the  feny  to  which  he  had  right,  and  that  he  had  not  proved  a  previoiu 
exercise  of  his  right  of  ferry  at  that  point 

A  note  of  suspension  and  interdict  had  been  presented  by  the  Magistrates  of  Kirk- 
caldy against  Andrew  Greig  and  others,  owners  and  master  of  the  steamer  "  Benledi," 
praying  the  Court ''  to  interdict,  prohibit,  and  discharge  the  respondents  from  plying 
with  passengers  with  the  said  steam-yessel  called  '  Benledi,'  or  with  any  other  ship  or 
vessel  not  licensed  or  authorised  by  the  complainers,  on  the  ferry  betwixt  the  town  or 
port  of  Kirkcaldy  and  Leith  or  Newhaven,  or  the  chain  pier  called  Trinity  Pier,  or 
betwixt  any  places  on  the  coast  on  the  north  and  south  sides  of  the  Frith  of  Forth, 
within  the  bounds  or  liberties  of  the  said  ferry."  In  this  suspension,  the  Lord  Ordinary 
having  passed  the  note  on  caution,  and  in  the  mean  time  granted  the  interdict  as  craved, 
and  the  respondents  having  reclaimed,  the  Court,  of  date  5th  June  1846,  adhered  to  lus 
Lordship's  interlocutor. 

Shortly  thereafter  the  respondents  advertised  that  the  *'  Benledi "  would,  on  and  after 
the  10th  June,  ply  between  Newhaven  and  Elie,  Largo,  Leven,  Dysart,  and  "  the  new 
slip  to  the  east  of  Kirkcaldy.''  And  the  vessel  began  to  sail  on  that  day  as  had  been 
advertised. 

The  Magistrates  of  Kirkcaldy  then  presented  a  supplementary  application  for  inter- 
dict. 

The  Lord  Ordinary  "  passed  the  note,  and  granted  the  interdict  as  craved,"  adding 
the  subjoined  note,  to  which  reference  is  made  for  a  further  detail  of  the  circumstances 
of  the  case.^ 

^  *'  KoTB. — The  right  of  ferry  claimed  by  the  Magistrates  of  Kirkcaldy,  according  to 
use  and  wont,  having  been  sustained  not  only  in  1821,  but  by  the  recent  judgment  of 
the  Court  affirming  the  interlocutor  of  the  Lord  Ordinary  of  30th  March  1846,  it  is 
impossible  to  deny  e£fect  to  that  right  in  a  possessory  question.  The  institution  of  a 
declarator  at  the  instance  of  the  respondents,  does  not  entitle  them  at  their  own  hand  to 
take  possession  and  ply  between  Kirkcaldy  and  the  opposite  coast.  This,  surely,  is 
abundantly  clear.  The  place  where  the  new  slip  has  been  erected,  was  admitted  to  be 
about  680  yards  from  the  harbour  of  Kirkcaldy,  and  350  from  the  boundary  of  that 
burgh.  It  is  about  1350  yards  from  the  harbour  and  burgh  of  Dysart.  The  respondents 
have  advertised  their  steam-boat  to  ply  from  Kewhaven  to  Elie,  Largo,  Leven,  Dysart, 
and  '  the  new  slip  to  the  east  of  Kirkcaldy.'  It  is  therefore  clear,  that  this  was  intended 
as  an  accommodation  to  passengers  crossing  to  and  from  Kirkcaldy,  as  well  as  the  other 
ports.  It  was  not  pretended,  after  the  recent  interdict,  that  of  their  own  authority  the 
respondents  were  entitled  to  ply  to  Kirkcaldy  without  leave  from  the  Magistrates.  But 
it  is  said  they  had  authority  from  the  Magistrates  of  Dysart,  and  were  truly  plying  to 
that  port)  and  not  to  Kirkcaldy.  In  the  minute  lodged  by  order  of  the  Lord  Ordinary, 
they  admit  that  the  spot  where  the  slip  stands  on  the  sands,  generally  named  Pathhead 
Sands,  was  covered  by  the  interdict  of  1821.  They  do  not  aver  that  this  interdict  was 
granted  as  against  an  encroachment  on  the  ferry  of  Dysart,  and  they  say  the  proceedings 
do  not  make  the  matter  clear  under  which  right  of  ferry  the  interdict  was  truly  granted. 
But  if  so,  the  actual  position  of  the  place,  its  proximity  to  Kirkcaldy,  and  comparative 
distance  from  Dysart,  as  well  as  the  avowed  object  of  landing  there  when  the  boats 
actually  ply  separately  to  Dysart^  must  be  taken  into  view. 

"  It  is  said  that  the  respondent,  Greig,  has  plied  to  Dysart  since  1826  ;  but  it  is  not 
averred  that  he  ever  used  the  spot  now  in  question  as  a  landing-place  to  Dysart,  although 
it  was  stated  that,  in  stormy  weather,  passengers  occasionally  landed  there.  In  stormy 
weather,  it  is  presumed,  they  land  where  they  can.  Neitlier  did  the  Magistrates  of 
Dysart,  although,  from  the  deteriorated  state  of  the  pier,  they  authorised  the  respondent 
to  land  passengers  '  at  any  point  he  may  find  accessible  and  convenient  within  the  juris- 
'  diction  of  the  burgh  and  port  of  Dysart^'  give  authority  for  erecting  the  slip ;  and  it  is 
not  said  that  the  spot  is  within  the  jurisdiction  of  the  burgh  of  Dysart. 

*'It  is  said,  indeed,  to  be  within  the  barony  of  Bavenscraig,  belonging  to  Lord 
Bosslyn,  and  not  within  that  of  Dunnikeir  or  Pathhead,  belonging  to  Oswcdd  of  Dunni- 
keir.  But  be  it  so,  neither  of  these  parties  claim  any  right  of  ferry.  No  precise  shore- 
boundaries  are  fixed,  either  as  to  the  Kirkcaldy  or  Dysart  ferry,  and  the  Magistrates  of 
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[124^  The  lespondents  reclaimed,  contending  generally,  that  the  new  dip,  the  point 
at  which. they  proposed  to  land,  was  not  within  the  bounds  of  Kirkcaldy  ferry,  but 
within  that  of  Dysart,  upon  which  they  were  entitled  to  ply  under  the  authority  of  the 
Magistrates  of  Dysart. 

LoBD  JnancB-CLBRE. — This  is  a  very  plain  case.  I  am  willing  to  take  it  that  the 
respondents  have  the  right  to  ply  upon  the  Dysart  ferry,  whatever  that  might  be.  But 
there  is  no  evidence  that  this  point  is  within  the  bounds  of  Dysart  ferry.  ThQ  respon- 
dents have  been  interdicted  from  interfering  with  the  ferry  of  Kirkcaldy.  Upon  their 
own  statement  of  the  widest  range  of  Dysart  ferry,  this  place  is  upon  the  very  boundary 
between  Dysart  and  Kirkcaldy,  and  at  a  point  where  [1219]  no  person  has  ever 
exercised  the  right  of  Dysart  f eny  before.  Must  they  not  show  that  that  right  has  been 
previously  exercised  there )  Suppose  the  Magistrates  of  Dysart  were  here,  can  there  be 
any  doubt  that  they  would  not  be  entitled  to  land  at  this  place,  unless  they  were  able 
to  show  that  the  slip  was  within  the  bounds  of  their  ferry.  Although  they  have  been 
the  lessees  of  the  Dysart  ferry  for  so  long  a  period,  the  respondents  do  not  even  aver 
that  they  have  ever  used  this  as  a  landing-place,  except  in  stress  of  weather.  They 
have  not  even  made  an  averment  to  support  possession.    I  think  we  must  adhere. 

LoBD  Medwtn. — This  is  just  an  attempt  to  evade  our  former  interdict.  *  There  has 
been  no  possession  on  the  part  of  the  respondents. 

LoBD  MoNOBBiFF. — It  is  impossible  not  to  see  that  this  is  just  an  attempt  to  get 
over  our  judgment.  This  is  quite  a  new  operation  on  the  part  of  the  respondents.  They 
have  not  proved  any  thing ;  they  must  make  out  a  great  deal  more  before  they  can 
succeed. 

LoBD  CooKBUBN  was  of  the  same  opinion. 

The  Court  accordingly  adhered,  with  expenses. 

[Cf.  Duke  of  Montrose  v.  MacirUyre,  10  D.  901.] 


No.  166.  VUL  Dnnlop  1249.    18  July  1846.    2nd  Div.— Lord  Eobertson. 

Earl  of  Morton,  Complainer. — Anderson — Moir, 
J.  M.  Anderson  and  Others,  Respondents. — Ld,'Adv.  BtUherfurd — Inglis, 

Road — Possession — Seashore — Interdict — Where  a  proprietor,  pending  a  declarator  of 
a  public  right  of  way  through  certain  footpaths  in  his  grounds,  applied  for  an  interdict 
against  parties  trespassing  upon  them,  or  pulling  down  the  walls  or  fences,  and  the 
Lord  Ordinary  had  granted  the  interdict ; — the  Court,  in  respect  that  he  had  produced 
no  title,  instructing  Sk  prima  fade  right,  to  the  sea-shore,  (which  was  included  in  the 
interdict  sought,)  recalled  the  interdict,  in  so  far  as  it  might  apply  to  prevent  persons 
passing  along  the  beach,  but  continued  it  quoad  ultra. 

Prveess — Sutpeneion. — Observed,  that  in  printing  notes  of  suspension,  the  date  at  which 

Dysart  could  not,  under  pretence  of  exercising  their  right  of  ferry,  encroach  on  the  right 
of  the  Magistrates  of  Kirkcaldy.  What  may  be  the  result  of  declarators  founded  on 
baronial  rights,  or  how  the  state  of  possession  may  thereby  be  inverted,  it  is  needless  to 
conjecture ;  but  assuredly  the  respondents  are  not  entitled,  at  their  own  hand,  to  land 
passengers  at  a  place  where  none  were  landed  before,  and  that  plainly  not  for  the  use  of 
the  ferry  of  Dysart,  but  for  the  passengers  coming  to  and  from  Kirkcaldy.  The  Lord 
Ordinary  thinks,  therefore,  this  a  mere  colourable  pretext,  and  that  he  in  no  way  inter- 
feres with  the  right  of  the  ferry  in  Dysart,  when  he  thus  gives  effect  to  the  recent  judg- 
ment of  the  Courts  by  protecting  the  acknowledged  ferry  of  Kirkcaldy.  Rights  of  ferry 
are  not  only  important  to  the  party  in  whom  they  are  vested,  but  are  beneficial  for  the 
public  interest  They  impose  on  the  parties  possessing  such  rights  a  corresponding  duty 
to  accommodate  the  public,  which  private  speculators,  where  their  own  interests  do  not 
prompt  them,  (as  for  example  in  plying  the  ferry  in  the  winter  season,)  are  under  no 
obligation  to  perform." 
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they  were  presented  ought  always  to  he  marked,  hoth  as  an  important  part  of  the 
document,  and  as  often  noticed  in  judging  of  the  grounds  of  the  application. 

This  case  related  to  the  same  matters  (a  right  of  way  claimed  hy  the  puhlic  along 
certain  footpaths  through  the  Earl  of  Morton's  lands  of  Aherdour)  as  the  case  reported 
of  date  9th  July  1846,  same  volume,  p.  1085,  which  see. 

Lord  Morton  now  presented  a  note  of  suspension  and  interdict  against  Anderson  and 
others,  stating  that  he  was  proprietor  of  the  lands  and  harony  of  Aherdour,  and  that, 
with  the  exception  of  the  south  side,  which  was  fenced  hy  the  sea,  the  whole  of  his 
grounds  at  Aherdour  was  securely  fenced  hy  walls  or  fences,  through  which  the  only  acoesB 
was  hy  locked  gates,  which  were  entirely  under  his  control ;  and  that  the  respondents  had 
hrought  an  action  of  declarator  against  him  claiming  right  to  certain  footpaths,  and 
were  in  the  mean  time  destroying  his  fences,  and  trespassing  on  his  grounds.  The  note 
prayed  "  to  interdict,  prohihit,  and  [1250]  discharge  the  said  respondents,  and  all  others, 
from  trespassing,  or  entering,  within  the  lands  or  other  grounds  helonging  to  the  com- 
plainer,  or  using  the  paths  or  walks  within  the  said  grounds ;  as  also,  from  pulling  down, 
defacing,  or  injuring  any  of  the  walls,  gates,  or  fences  of  the  said  grounds,  or  within 
the  same ;  as  also,  from  making  any  styles,  ladders,  or  other  erections  on  the  said 
grounds,  or  outside  thereof,  with  the  yiew  of  affording  access  thereto." 

The  Lord  Ordinary  (having  previously  granted  interim  interdict)  pronounced  this 
interlocutor : — "  Having  considered  this  note,  with  the  answers  and  productions,  passes 
the  note,  and  continues  the  interdict." 

Anderson  and  others  reclaimed. 

They  argued; — That  Lord  Morton  was  not  entitled  to  ohtain  the  interdict. sought 
He  was  not  ahle  to  aver  an  exclusive  possession  of  the  footpaths  in  question,  and  was 
not  entitled,  pending  the  process  of  declarator,  to  a  judgment  inverting  the  state  of 
possession.  Further,  he  had  not  laid  a  proper  foundation  for  his  case  hy  fiie  production 
of  a  title.  The  sea-shore  was  included  within  the  interdict  which  he  sought^  hut  he 
had  not  produced  any  evidence  of  the  sesrshore  heing  emhraced  in  his  titles. 

Lord  Morton  contended ; — That  he  had,  in  point  of  fact,  heen  in  exclusive  possession 
of  the  footpaths  in  question ;  and  that,  at  all  events,  heing  (according  to  the  statements 
made  hy  the  respondents  themselves  in  the  declarator)  the  undouhted  proprietor  of  the 
lands  through  which  the  footpaths  ran,  he  had  a  prima  facie  case  for  having  the 
interdict  granted ;  while  the  respondents,  on  the  other  hand,  had  shown  no  prima  fade 
evidence  of  possession  of  the  right  claimed  hy  them.  As  to  the  title,  it  had  heen  pro- 
duced in  an  inferior  court  process,  to  which  some  of  the  pursuers  of  the  declarator  were 
parties,  and  would  have  heen  produced  in  the  suspension  had  time  permitted. 

There  was  some  difference  of  opinion  on  the  hench  with  regard  to  the  case,  hut 

Their  Lordships  concurred  in  the  following  interlocutor: — ''In  respect  that  the 
complainer  has  not  produced  any  title  instructing  a  prima  fade  right  to  the  shores  along 
the  lands  and  estate  in  question,  lying  between  Aherdour  and  Burntisland,  tecal  the 
interdict,  so  far  as  it  may  apply  to  prevent  persons  passing  along  the  searshore  or  beach 
between  the  said  burghs,  or  along  the  rocks  of  the  same,  or  headlands  and  promontories 
connecting  portions  of  the  beach ;  but,  quoad  uUra^  adhere  to  the  interlocutor  com- 
plained of,  and  refuse  the  desire  of  the  note."  ^ 

1  Observed  also»  in  this  case.  That  in  printing  notes  of  suspension,  the  date  at  which 
they  were  presented  ought  always  to  be  marked,  both  as  an  important  part  of  the 
document,  and  as  often  noticed  in  judging  of  the  grounds  for  the  application. 


r 


u 


INDEX   OF    CASES 

IN 

VOLUME    IV. 


-•♦- 


A.  B.  V*  G.  Jj,     ..... 
A.  B.,  Montgomerie  v.  .         .        , 

Aberdeen,  King's  College  of,  Harvey  v. 
Adam  v,  M'Hobbie,  &c. 
Advocate,  Her  Majesty's,  v.  Grabano,  &c. 
Ailsa,  Marquis  of,  Paterson  v, 
Airdrie,  Magistrates  of,  M*Gulloch  v.    . 
Aitken  v,  Galloway,     .... 
Aitken,  &c.  v.  Stock,  &c. 
Alcock,  &c.  V.  Barclay, 
Alexander,  &c.  v.  Barclay,  . 
Anderson  v.  M'Intosb, 
Anderson  v.  Earl  of  Morton,  &c.  . 

Anderson,  Love  v 

Anderson,  &c.,  Cameron  v,  , 
Anderson,  &c.,  Earl  of  Morton  v, 
Anderson,    Garrow,   &    Co.    v.    Forth 
Marine  Insurance  Company, 


Anstrutber  Easter,  Magistrates,  & 

Davidson  v. 
Arthur,  Richard,  Petitioner, 

Baikie,  Heddle  v. 
Baillie  v,  MK>ibbon,  &c. 
Baillie,  King  v,   . 
Baillie,  &c.,  Gullen  v.  . 
Baine,  &c.  v.  Craig,  &c. 
Baird  v.  Monro,  &c.     . 
Baird's  Trustees  v.  Mitchell, 
Barbour's  Representatives,  Gibson 
Barclay,  Alcock,  &c.  v. 
Barclay,  Alexander,  &c.  v, 
Barclay,  &c.,  Farrells  v. 
Barrow  &  Cooper,  Telfer  v. 
Baxter  v.  Baxter, 
Beattie  v.  M'Lellan,  &c. 
Bell,  &c.  V,  Cheai)e,  &c. 
Berwick,  &c.,  Mitchell  v. 
Bett,  &c.  V.  Murray,     . 
Biggar,  Carruthers  v.  . 
Blackwood,  &c.  v.  Mylne,  &c 
Boswell  V,  Miller,  &c. 
Boyack,  &c.,  Miln,  &c.  v. 
Brock  t;.  Speirs,  &c.     . 
Brodie,  &c.,  Clelland  v. 
Brown  v.  MHIIallum,    . 
Brown,  &a  v.  Robertson, 
Brown,  &c.  v,  Whyte,  &c. 


c.  of, 


PAGE 
189 

188 

420 

98 

49 

694 

469 

312 

569 

241 

92 

300 

874 

831 

I 

953 

95 

106 
806 


&c.  V. 


.  509 
370,  876 
74 
.  569 
.  247 
.  166 
.  542 
.^31 
241 
92 
711 
42 
232 
797 
213 
119 
133 
468 
467 
533 
274 
257 
35 
125 
233 
738 


Buccleuch,  Duke  of,  v.  M'Turk, 
Buchan,  Earl  of,  Evans,  &c.  v. 
Burd,  &c.,  Scott)  &c.  v. 
Burdens,  Dewar  v. 


V. 


Caddell  v,  Caddell's  Trustees, 
Caddell's  Trustees,  Caddell  v. 
Cairns,  Denovan  v. 
Cameron  v.  Anderson,  &c.    . 
Campbeltown,  Magistrates  of, 

breath, 
Cargill,  Knight  v, 
Carruthers  v,  Biggar,  . 
C.  D.,  A.  B.  t;.    . 
Chalmers  v.  Chalmers, 
Chambers,  Muir  v. 
Chanter  &  Co.  v.  Thoms, 
Cheape,  &c.,  Bell,  &c.  v. 
Clapper  ton,  &c.  v.  Magistrates  of 

burgh, 
Clelland  v.  Weir, 
Clelland  v,  Brodie,  &c. 
Cooper,  Maclaine  v.     . 
Cormack  v.  Tod, 
Cormack  v.  Waters,  &c. 
Cotton,  White  v. 
Cowan  V.  TumbuU's  Trustees, 
Cowie,  &c.,  M*Morino,  &i\  v. 
Craig,  &c.,  Baine,  &c.  v. 
Cullen  V,  Baillie,  &c.  . 
Cullen  V,  Smith, 
Currie,  Paterson  v. 


PAOB 

.  295 

.  456 

.  382 

.  419 

.  317 

.  317 

.  117 

1 

Gal- 

70,  159 

.  817 

.  468 

.  189 

.  261 

.  314 

.  146 

.  213 


Edin- 


Dalrymple,  North,  Petitioner, 
Davidson     v.     Magistrates,     &c.      of 

Anstrutber  Easter, 
Dawsons,  Rutherford  v.       ,        ,        . 
Denovan  v.  Cairns,      .... 
Devon  Iron  Company,  Watt's  Trustee  v, 
Dewar  v.  Burdens,       .... 
Dick  V.  Mitchell,         .         .         .         . 
Dick  &  Sons  v.  Murison, 
Drummond,  &c.,  Wilson,  &c.  v,   . 
Duncan,  Paterson  v,    , 
Dundee,  Kirk-Session  of,  &c.,  Lawson, 

&c.  V. 


876 
143 

35 
533 
235 
772 
759 
266 

96 
247 
569 
414 
827 

935 

106 
39 
117 
436 
419 
431 
364 
86 
807 

939 


Dykps,  &**.,  Stmthers  v. 


126,  737 


950 


INDEX   OF   OASES. 


PAOB 

Edinburgh,  Magistrates  of,  Clapperton, 

&c.  V 876 

Edinburgh  &  Glasgow  Eailway  Com- 
pany, Magistrates  of  Linlithgow  v.      349 

Edinburgh  Silk  Yarn  Co.,  Ivison  v.      .     432 

Edinburgh  &  Glasgow  Railway  Com- 
pany, Morton  v.   ,  .450 

Eglinton's,  Earl  of.  Trustees,  College  of 

Glasgow,  V.  ....     305 

Evans,  &c,  v.  Earl  of  Buchan,  456 

Farquharson,  Grassick  v.      .         .  .     865 

Farrell,  Willox,  &c.  v.  .        .  .     937 

Farrells  t;.  Barclay,  &c.  .711 

Ferrier,  Hutchison  v 938 

Findlay  &  Hendrie,  Watt  v,  .     582 

Fisher,  &c.,  Fisher's  Trustees  v.  ,  .22 

Fisher's  Trustees  v,  Fisher,  &c.  .  .  22 
Fisken  &  Co.  v.  Thomson,  &c.  245 

Fleming,  &c.  v.  Smith,  &c.  .631 

Fleming,  &c.,  Newton  v.      .         .  .     655 

Forbes  v,  Gallie,  .581 
Forbes  v.  Morrison,  &c.        .  253 

Forrest's  Trustees  v,  Martine,  &c.  461 

Forth    Marine    Insurance     Company, 

Anderson,  Garrow,  &  Co.  v. .  95 

Galbreath,    Magistrates    of    Campbel- 
town V 70,  159 

Gallie,  Forbes  v,  ....     581 

Gallie,  &c.  v.  Wylie,  &c.  .103 

Galloway  v,  Moffatj      ....     357 

Galloway,  Aitken  v 312 

Gibson,   &c.  v.   Barbour's  Representa- 
tives, ......     531 

Gibson,  &c.,  Peddies  v.         .         .         .     589 

Gillies  V.  Maclachlan's  Representatives,  553 
Glasgow,  Robert,  &c..  Petitioners,  .  47 
Glasgow,  College  of,  v.  Earl  of  Eglinton's 

Trustees, 305 

Gordon,  Innes  v 31 

Graham  v.  Mackay,  .182 

Graham,  &c..  Her  Majesty's  Advocate  v.       49 

Grant  v.  Grant, 868 

Grassick  v,  Farquharson,      .  .     865 

Greenock  Insurance  Company,  Stewart, 

&c.  V 470 

Greig,  &c..  Magistrates  of  Kirkcaldy  v.  951 
Grierson,  &c.,  Lapsley,  &c.  v.  .387 

Guthrie  &  Baxter,  Petitioners,     .         .231 

Hair,  &c.,  Snodgrass  v.  .518 

Hamilton  v.  Hamilton,  .  .  463 
Hamilton,  Magistrates,  &c.  of,  v.  Duke 

of  Hamilton,  ,  .  .  .  749 
Hamilton,  Duke  of,  Magistrates^  &c.,  of 

of  Hamilton  v 749 

Hamilton,  Presbytery  of,  Livingstone  v,  778 

Hamilton,  Smith  v 170 


Hamilton,  &c.,  Ronton  v. 

Hart  V,  £[art)  &c. 

Hart,  &c..  Hart  v. 

Harvey  v.  King's  College  of  Aberdeen, 

Hay,  tfopp  V. 

Hay,  Sutherland  &  Co.  v. 

Heddle  v,  Baikie, 

Hill  V.  Lindsay,  &c.    . 

Home,  &c.  v.  Menzies, 

Hope,  &c.,  Waddel,  &c.  v. 

Hunter  v,  Luke,  &c.    . 

Hutchison  v.  Ferrier,  . 

Hutchison,  &c,  v.  National  Loan  Fund 

Life  Assurance  Society, 
Hutchison  &  Co.,  Taylor,  &c.  r.   . 

Innes  v,  Gordon,  .         . 

Ivison  V,  Edinburgh  Silk  Yarn  Co. 

Jarvis  v.  Wotherspoon, 

Johnstone  v,  Johnstone,  &c. 

Johnstone  v.  Maxwell's  Trustees, . 

Johnstone  v.  Owen,     .... 

Johnstone,  &c.,  Johnstone  v. 

Jopp  V.  Hay, 


King  V.  Baillie, 

Ker  V.  M*Kechnie 

Kerr  v.  M'Kechnie,     .         .         .         . 
Kilgour,  &c.  V.  Kilgour,  &c. 
King,  &c..  Pollock,  &c.  v,    . 
Kirkcaldy,  Magistrates  of,  v.  Greig,  &c. 

Kirkwood,  Rankin  v 

Knight  V,  CargiU,        .... 

Laidlaw,  Robert,  &c..  Petitioner, . 

Laing,  &c.,  Wilson  v.  . 

Landell,  Purves  r.        .         .         •         . 

Lang,  Russell  v 

Lapsley,  &c.  v,  Grierson,  &c. 

Lawson,  &c.  v,  Kirk-Session  of  Dundee, 

&c 

Lawson,  &c.  v.  Low,    .... 
Learmonth  v.  Patton,  &c.     . 

Lindsay,  &c..  Hill  v 

Linlithgow,  Magistrates  of,  v,  £dinbui*gh 

&  Glasgow  Railway  Company, 
Little  t7.  Smith,   .         .         .         .         . 
Livingstone  v.  Presbytery  of  Hamilton, 
Lockhart,  &c.  v.  Lockhart^  . 
Lockhart,  Lockhart^  &c.  v.  . 
Lockyer  v,  Sinclair, 
Love  V,  Anderson, 
Low,  Lawson,  &c.  v. 
Lowe  V,  Taylor,  &c. 
Luke,  &c..  Hunter  v. 

M'Callum,  Brown  v.    . 
Macaulay,  Seaforth  Trustees  v. 


873 
356 
356 
420 
90 
447 
509 
547 
315 
319 
721 
938 

147 
123 

31 

432 

21 
381 
347 
340 
381 

90 

74 
167 
233 
136 

43 
951 
201 
817 

531 

13 

234 

289 
387 

939 
302 
362 
547 

349 
442 
778 
339 
339 
599 
831 
302 
16 
721 

125 
47 


INDBX   OF   CASES. 


957 


FAOB 

469 

744 
744 

876 
370 


M'CuUoch  V,  Magistrates  of  Aiidrie,     . 
Macdonald  v.  Macdonald,  &c. 
Macdonald,  &c,  Macdonald  v. 
M'Gibbon's       Representatives,       &c., 
Baillie  v.      ....         . 

M*Gibbon,  &c.,  Baillie  r.     .         .         . 

M*Kechnie,  Ker  t; 167 

M'Kechnie,  Kerr  v 233 

M'Intosh,  Anderson  v.         ,         .        .     300 

Mackay,  Graham  v 182 

Mackie,    &c.,    Magistrates,  &c    of  St 

Monance  v 192 

Mackenzie's       Tutors,         Mackenzie's 

Trustees  v.  .  812 

Mackenzie's    Trustees    v.    Mackenzie's 

Tutors,  .         .     812 

Maclachlan's  Representatives,  Gillies  v.  553 
Maclaine  v.  Cooper,     .  .533 

Maclaine  v,  Maclaine,  &c.    .  .419 

Maclaine,  &c.,  Maclaine  v.  .  .419 

M*Lellan,  &c.,  Beattie  v.  .  .  .  797 
M'Morine,  &c.  v,  Cowie,  &c.  .       96 

M'Robbie,  &c.,  Adam  v,       .  .98 

M*Turk,  Duke  of  Buccleuch  v,  .  .  295 
Malcom  v.  Northern  Reversion  Co.  .  928 
Markj  Alexander  F.,  Petitioner,  .  273 

Martine,  &c.,  Forrest's  Trustees  v.  .461 
Mathews  &  Leonard,  Railton  v,  10,  690,  735 

347 
442 
315 
933 
533 
274 
119 
542 
431 
236 
357 
588 
121 
166 
188 
738 
791 
253 
953 

450 
874 
314 
720 
841 
170 
586 
133 
364 
467 


Maxwell's  Trustees,  Johnstone  v. . 
Melvin,  Smith  v.         .... 
Menzies,  Home,  &c.  v.  .         .         . 

Miller  v,  Sorley,  &c 

Miller,  &Cf,  Boswell  v.  .         .         . 

Miln,  &c.  V.  Boyack,  &c. 
Mitchell  V,  Berwick,  &c. 
Mitchell,  Baird's  Trustees  v. 
Mitchell,  Dick  v,         .... 
Mitchell,  Ransan,  &c.  v,       . 

Moffat,  Galloway  v 

Moncrieff  v,  Thomsons, 

Moncreiff,  Stevenson  v.        .         ,        , 

Monro,  &g.,  Baird  v 

Montgomerie  t;.  A.  B 

Montrose,  Duke  of.  Petitioner,     . 
Morrice  v.  Sprot,  .... 

Morrison,  &c.,  Forbes  v.       .         .         . 
Morton,  Earl  of,  v,  Anderson,  &c, 
Morton  v,  Edinburgh  &  Glasgow  Rail- 
way Company,      .... 
Morton,  Earl  of,  &c.,  Anderson  v. 
Muir  V.  Chambers, 
Muirhead  v,  Muirhead, 
Munro  v.  Ross,    . 
Munro  v.  Taylor,  &c.  . 
Murray  v,  Murray, 
Murray,  Bett,  &c.  v,    . 
Muriaon,  Dick  &  Sons  v, 
Mylne,  &c.,  Blackwood,  &c.  v. 


PAGI 

National   Loan   Fund   Life   Assurance 

Society,  Hutchison,  &c.  v.     ,        .147 

Newton  v.  Fleming,  &c.  .  .  655 
North  British  Railway  Company,  &c., 

Renton  v 440 

North  British  Railway  Company,  Tod  v.  690 

Northern  Reversion  Company,  Malcom  v.  928 

Officers  of  State  v.  Smith,  .  .679 
Ogilvie's  Trustees,  Robertson  v.  .  .77 
Owen,  Johnstone  v 340 

Parken,  &c.  v.  Royal  Exchange  Assur- 
ance Company,  .  .501 
Paterson  v.  Marquis  of  Ailsa,  694 
Paterson  v.  Currie,  ....  827 
Paterson  v.  Duncan,  ....  807 
Patton,  &c.,  Learmonth  v,  .  362 
Peddles  v,  Gibson,  &o.  .  589 
Pollock,  &c.  V,  King,  &c.  .  .  .413 
Purves  V.  Landell,       ....     234 

Railton,  &c.  v,  Mathews  &  Leonard,  &c. 

10,  690,  735 

Rait  V,  Stewart,  &c 937 

Rankin  v.  Kirk  wood,  .         .         .         .201 
Ransan,  &c.  v,  Mitchell,       .         .  236 
Renton  v.  Hamilton,  &c.      .  873 
Renton  v.  North  British  Railway  Com- 
pany, &c 440 

Ritchie's  Trustees,  Wallace  v,  847 

Robertson  v.  Ogilvie's  Trustees,    .  77 

Robertson,  Brown,  &c.  v.     .         .  233 

Ross,  Munro  v 841 

Royal  Exchange  Assurance  Company, 

Parken,  &c.  v 501 

Russell  V,  Lang, 289 

Rutherford  v.  Dawsons,       ...  39 


Scott,  John,  Petitioner, 

Scott  V.  Scotts,    . 

Scott  V.  Websters, 

Scott,  &c.  V.  Burd,  &c. 

Scotts,  Scott  V.    . 

Seaforth  Trustees  v,  Macanlay, 

Sim  V,  Yuile, 

Simpson,  Thomson  v.  . 

Sinclair,  Lockyer  v.     . 

Sinclair's  Executors  v,  Sinclair, 

Sinclair,  Sinclair's  Executors  v. 

Sloan,  John,  Petitioner, 

Smith  v.  Hamilton, 

Smith  V,  Melvin, 

Smith,  Cnllen  v. 

Smith,  Little  v.  . 

Smith,  &c.,  Fleming,  &c.  v. 

Smith,  Officers  of  State  v. 

Snodgrass  v.  Hair,  &c. 

Sorley,  &c..  Miller  v,  . 


132 
774 
723 
382 
774 

47 
369 

11 
599 
812 
812 

74 
170 
442 
414 
442 
631 
679 
518 
933 


\p 


958 


/^ 


INDEX   OF  OASES. 


Spein,  <&c.,  Brock  t;.    . 

PAGB 

257 

Tod,  Cormack  v. 

m                                  • 

PAO: 
.        2Z\ 

Spottiswoode,  White  v. 

808 

Threshie  t?.  Threshie,  . 

•                                  ■ 

S3l 

Sprot,  Morrice  w.          .         .         . 

791 

TuUoch  t;.  Williams,    . 

a                              • 

65: 

St.   Monance,   Magistrates,   &c.  of, 

V. 

Tumbull's  Trustees,  Cowan  t;. 

•                                        m 

26(: 

Mackie,  &c. 

192 

Stark  V,  Tennant^ 

824 

Waddel,  &c.  ».  Hope,  &c.    . 

m 

319 

Stevenson  t;.  Moncreiff, 

121 

Waddel,  &c.  r.  Waddel's  Trustees,  &c. 

207 

Stewart,  &c.  v.  Greenock  Marine  Insur- 

Waters, &c.,  Cormack  v. 

■                           » 

772 

ance  Company,     . 

• 

470 

Waddel's  Trustees,  &c.,  Waddel 

,  &C.    V, 

207 

Stewart,  &c.,  Rait  v.    . 

• 

937 

Wallace  v,  Ritchie's  Trustees, 

•                           • 

847 

Stock,  &c.,  Aitken,  &c.  v.    . 

• 

569 

Watson,  &c.,  Taylor,  &c.  r. 

•                            • 

518 

Struthers  v.  Dykes,  &c. 

126 

,737 

Watt  v,  Findlay  &  Hendrie, 

•                           • 

582 

Sutherland  &  Co.  v.  Hay,    . 

• 

447 

Watt's  Trustee  v,  Devon  Iron  Company, 

436 

Websters,  Scott  t7. 

723 

Taylor,  &c.  v,  Hutchison  &  Co.    . 

• 

123 

Weir,  Clelland  v. 

143 

Taylor,  &c.  v.  Watson,  &c.  . 

• 

518 

White  V.  Cotton, 

759 

Taylor,  &c.,  Lowe  v,    . 

■ 

16 

White  V,  Spottiswoode, 

808 

Taylor,  &c.,  Munro  v. . 

• 

170 

Whyte,  &c.,  Brown,  &c.  v,  . 

738 

Taylor,  Williamson  v. . 

» 

423 

Williams,  TuUoch  v,    . 

653 

Telfer  ».  Barrow  &  Cooper, . 

« 

42 

Williamson  v.  Taylor, 

423 

Tennant,  Stark  t;.         .         .         . 

• 

824 

Willox,  &c.  V.  Farrell, 

937 

Tiioms,  Chanter  &  Co.  v.     . 

• 

146 

Wilson  V.  Laing,  &c.  . 

13 

Tijomson,  Isabella,  (^.,  Petitioners, 

• 

865 

Wilson,  &c.  V.  Drummond,  &c. 

86 

Thomson  v,  Simpson,  . 

• 

11 

Wotherspoon,  Jarvis  ». 

21 

Thomsons,  MoncriejQf  r. 

• 

588 

Wylie,  &c.,  Gallie,  &c.  r.     . 

• 

103 

Thomson,  &c.,  Fisken  &  Co.  v,     . 

• 

245 

Thorburn,  John,  &c..  Petitioners, 

• 

824 

Yuile,  Sim  v. 

•                        • 

369 

Tod  V,  North  British  Railway  Compai 

ny. 

690 

!   I 


t 


mMPM 

3  bios  Obi  370  51<I 


